
Judicial Decisions 

Australia Homicid e —  acting i n concer t —  one plead s defenc e o f 
insanity —  whether natur e o f sanit y amount s t o concert ? 
The Hig h Cour t o f Australi a ha s ha d occasio n t o conside r whether , 
on a charge of murder , a  person can be found guilt y of acting in con-
cert wit h anothe r perso n wh o was insane a t th e time of th e commis -
sion o f th e offence . 

The Hig h Cour t hel d — 
(i) wher e two accused were charged with acting in concert and on e 

pleaded th e defenc e o f insanity , th e jury , i f i t foun d insanit y 
proved, shoul d b e tol d b y th e tria l judg e t o conside r whethe r 
the nature of the insanity was such as to make it impossible fo r 
there t o b e an y concer t betwee n th e tw o accused ; an d 

(ii) i f one of the accused did no t understand th e nature and qualit y 
of hi s act , ther e woul d b e n o concert , bu t i f h e onl y di d no t 
know tha t wha t h e ha d don e was  wrong , th e jur y coul d fin d 
that th e two accused ha d acte d i n concert i f they were satisfie d 
that ther e wa s actua l agreement . 

In s o holding , th e Hig h Cour t applie d th e Hous e o f Lord' s 
decision i n Murdoch  v . Taylor  [  1965 ] 1  Al l E.R . 406 , an d 
considered th e decision s i n R.  v . Lowery  and  King  (No . 2 ) [  1972 ] 
V.R. 560 , R.  v . Tyler  and  Price  (1838 ) 8  C. &  P. 616 , R.  v . Bourne 
(1952) 3 6 Cr . App . R . 12 5 and R.  v . Cogan  [  1975 ] 3 W.L.R. 316 . 
The Cour t als o examine d th e rule s relatin g t o th e admissibilit y o f 
evidence relatin g t o prio r conviction s an d th e natur e o f th e tria l 
judge's discretion t o admit o r rejec t suc h evidence , and , i n so doing, 
examined th e decision s relatin g t o th e operatio n o f th e Englis h 
Criminal Evidenc e Ac t 1898 , includin g Maxwell  v . D.P.P.  [  1973] 
A.C. 309 , R.  v . Stannard  [  1965 ] 2 Q.B. 1  and Murdoch  v . Taylor 
(above). 

Matusevich v . R.  (1977 ) 1 5 A.L.R. 117 . 

Australia— Sentencing—mentall y retarde d offende r 
A . C . T . Th e accuse d pleade d guilt y i n th e Suprem e Cour t o f th e Australia n 

Capital Territory t o the indecent assaul t o f a  child. The accused, wh o 
was mentall y retarded , ha d ha d a  ver y poo r famil y an d hom e 
background, an d ha d spen t a  numbe r o f year s i n psychiatri c 
hospitals. I n addition , h e ha d a  numbe r o f previou s convictions , 
including conviction s fo r sexua l offences . 
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In sentencin g th e accused , th e Suprem e Cour t ha d occasio n t o 
review th e rule s o f sentencin g and , i n s o doing , hel d that — 

(i) i n sentencin g th e accuse d an d i n applyin g th e ordinar y 
principles o f punishmen t o f criminals , th e retributiv e elemen t 
ought t o receive less weight than i t might with other crimes and 
in othe r circumstances ; an d 

(ii) a n orde r shoul d b e made , b y whic h th e accuse d woul d b e 
released upo n hi s givin g securit y tha t h e woul d b e o f goo d 
behaviour fo r eigh t year s includin g tha t h e woul d durin g tha t 
period abstai n fro m alcoho l an d woul d no t g o t o hotel s an d 
other place s wher e i t i s available : woul d ente r a  psychiatri c 
hospital a s a  voluntar y patient : woul d fo r th e perio d resid e a t 
that hospita l an d accep t th e directio n an d guidanc e o f it s 
Medical Superintendent : i n the event that th e Medical Superin -
tendent shoul d fro m tim e to time arrange accommodation i n a 
half-way hous e outsid e th e hospital , durin g th e perio d would , 
if directed , resid e i n tha t hous e a s directe d an d observ e suc h 
rules an d direction s a s th e Medica l Superintenden t o r th e 
person i n charge lai d down , an d i f o r whe n s o directed durin g 
the period , retur n t o resid e i n th e hospital : woul d durin g th e 
period, a t suc h time s o r place s a s specifie d b y th e Medica l 
Superintendent, submi t t o examinatio n an d psychiatri c 
treatment b y o r o n directio n o f o r recommendatio n o f th e 
Medical Superintenden t o r hi s nominee : would , durin g th e 
period, engag e onl y i n suc h employmen t a s migh t b e arrange d 
or approve d b y th e Medica l Superintendent : an d woul d not , 
during th e period , ente r th e grounds o f an y schoo l o r loite r i n 
the neighbourhoo d o f an y school . 

R. v . Riley  (1979 ) 2 2 A.C.T.R . 1 . 

Illegal possessio n an d us e o f dangerou s drugs—whethe r join t 
occupier o f premise s in "possession " 
The appellan t appeale d t o th e Suprem e Cour t o f th e Australia n 
Capital Territor y agains t hi s convictio n o n a  charg e o f illega l 
possession and us e of a  dangerous drug, contrary to the provisions of 
s. 3 5 of th e Poison s an d Dangerou s Dru g Ordinanc e 193 3 (A.C.T. ) 
and ss . 4(1) and 5  of the Public Health (Prohibited Drugs ) Ordinance 
1957 (A.C.T.) . 

At th e hearin g befor e th e Stipendiar y magistrat e th e questio n 
arose whethe r th e appellant , wh o wa s a  joint occupie r wit h anothe r 
person of the premises in which the drugs were found, was , in fact, i n 
"possession'' o f th e drugs . Th e appellan t wa s no t th e owne r o f th e 
premises, bu t ha d a  righ t t o occup y the m fro m a  relation . 

The Suprem e Court , i n dismissin g th e appellant' s appea l an d 
confirming hi s convictions , held , inte r alia , that — 

65 



(i) th e concep t o f "possession " i n s . 3 5 o f th e Poison s an d 
Dangerous Drug s Ordinanc e 193 3 (A.C.T.) an d s . 4(1 ) o f th e 
Public Healt h (Prohibite d Drugs ) Ordinanc e 195 7 (A.C.T. ) 
was more than satisfie d b y a findin g that , a t the relevant time , 
the appellan t ha d th e exclusive right t o possession and de fact o 
control o f th e premise s i n whic h th e dru g wa s found ; 

(ii) i t wa s therefor e unnecessar y fo r th e Cour t t o attemp t t o 
categorise any righ t o f possessio n o f th e premises in terms of a 
tenancy o r licenc e becaus e eithe r righ t woul d carr y wit h i t th e 
character o f exclusivity ; an d 

(iii) eve n if another perso n did share equally in joint lega l posession 
of th e premise s wit h th e appellant , thi s fac t woul d no t hav e 
reduced relevantl y the appellant's possession o f the drug or the 
liabilities i t migh t hav e attracted . 

In s o holding , th e Suprem e Cour t considere d a  numbe r o f 
Australian an d Englis h decision s o n th e illega l possessio n o f drug s 
and, i n s o doing , distinguishe d Warner  v . Metropolitan  Police 
Commissioner [1969 ] 2  A.C . 25 6 an d Williams  v . R.  (1978 ) 
22 A.L.R. 1 9 but eithe r followe d o r applied Radaich  v . Smith  (1959 ) 
101 C.L.R . 209 , Shell-Max  and  B.P.  Ltd.  v . Manchester  Garages 
Ltd. [1971 ] 1  Al l E.R. 841 , R. v . Bush  (1975 ) 1  N.S.W.L.R. 29 8 and 
R. v . Rawcliffe  (1977 ) 1  N.S.W.L.R. 219 . 

See v . Milner  (1979 ) 2 5 A.C.T.R. 21 . 

A u s t r a l i a — Nervou s shock—neurosis fro m feeling s of guilt 
N e w Sout h Th e Ne w Sout h Wale s Court o f Appea l ha s held that — 
Wales (i ) i n deciding whether a particular injury was of a kind which was 

foreseeable i t wa s necessar y t o dra w a  lin e betwee n th e 
broadest o f categories , o n th e on e hand , whic h woul d intro -
duce liabilit y fo r direc t consequence s an d th e narrowest , o n 
the other , whic h woul d promot e uncertaint y an d provid e 
distinctions of a  disreputable nicety , and, i n doing that, i t was 
necessary t o remembe r tha t th e purpos e wa s to se t a  limit t o 
the consequence s fo r whic h a  negligen t defendan t ough t t o 
pay; an d 

(ii) i n a  case wher e th e plaintif f ha d sustaine d a  depressive neur -
osis caused by a feeling of guilt arising from th e fact that i f she 
had no t allowe d th e responden t t o drive a  moto r vehicl e th e 
accident which had befallen hi m would not have occurred such 
a condition wa s not one which wa s foreseeable an d therefor e 
the defendan t wa s not liabl e to the plaintiff i n damages for it . 

In so holding, the Court stated that the course of authorities which 
defines th e limit s o f liabilit y fo r damage s du e t o nervou s shoc k 
demonstrates tha t compensatio n fo r som e classe s o f psychiatri c 
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damage have been excluded, even where a link with the defendant' s 
negligence exists , an d tha t th e lon g histor y o f judicia l reasonin g 
concerning psychiatri c damag e du e t o nervou s shock , an d th e 
limitation upo n the classes of shock regarded as foreseeable, an d the 
(only partial ) enlargemen t o f th e fiel d o f compensabl e damag e b y 
judicial evolution , acknowledg e tha t psychiatri c damag e arisin g 
from circumstance s externa l t o the traum a cause d b y the negligen t 
act can , an d ough t b y paralle l judicia l approac h to , b e classifie d 
according t o th e kin d o f chai n tha t link s th e damag e wit h th e 
negligent act , t o the exten t tha t th e kind of chain mus t be examine d 
to se e i f damage occurin g i n this kind o f way was foreseeable . 

The Court's judgment involved a detailed examination of foresee-
ability an d causatio n i n the la w of negligence , includin g a  consider -
ation o f th e respectiv e judgment s o f th e Judicia l Committe e o f th e 
Privy Council , the Hous e o f Lords and the High Court o f Australi a 
in Overseas Tankership  (UK)  Ltd  v . Morts Dock  and  Engineering Co 
Ltd. (The  Wagon  Mound  No.  1)  (1961 ) A.C . 388 , Hughes  v . Lord 
Advocate [1963 ] A.C . 837 , th e Overseas  Tankership  (UK)  Ltd  v . 
Miller Steamship  Co  Ltd  (The  Wagon  Mound  No.  2)  [1967 ] A.C . 
617, an d Mount  Isa  Mines  Ltd  v . Pusey  [1970 ] 12 5 C.L.R. 383 . 

Rowe v . McCartney  [1974 ] 2 N.S.W.L.R. 72 . 

Narcotic drugs — Innocent possession — Drugs imported by post — 
Ratification o f international conventio n 
In a  case involving a charge of possession of prohibited imports , and 
sending narcoti c drug s throug h th e Pos t Office , th e Ne w Sout h 
Wales Cour t o f Crimina l appea l ha s held tha t — 

(i) th e ratificatio n b y th e Federa l Parliamen t o f th e Single Con -
vention o n Narcotic Drugs 1961 , together with the enactmen t 
of i t o f th e provision s o f th e Custom s Ac t 196 7 an d th e 
Narcotic Drug s Ac t 1967 , no t onl y represente d th e 
acknowledgment o f internationa l concern fo r th e wide detec-
tion an d adequat e punishmen t o f offence s i n relatio n t o 
narcotic drugs, but reflected th e increased nationa l anxiety in 
the sam e fiel d o f healt h an d socia l welfare o f th e communit y 
generally; 

(ii) th e provision s o f th e Custom s Ac t 1901—197 1 di d no t b y 
implication exclud e th e exculpator y principl e b y whic h th e 
person charged with illegal possession of narcotic drugs might 
prove a n hones t belief , o n reasonabl e grounds , i n th e exist -
ence o f circumstance s which , i f true , woul d mak e innocen t 
that conduc t wit h which h e was charged ; 

(iii) th e Crow n i s no t require d i n suc h a  cas e t o prov e tha t th e 
accused ha s knowledg e o r suspicion of , o r reaso n t o suspect , 
the possession o f narcotic drugs in a parcel he has received a t 
the Pos t Office ; 
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(iv) th e wor d "possession " i n s . 233B(l)(c ) o f th e Custom s Ac t 
1901—1971, i n th e contex t i n whic h i t i s foun d an d havin g 
regard t o th e purpose s whic h th e legislativ e provisio n wa s 
intended t o effect, mean s no more than de facto possession of 
the narcoti c drugs concerned ; 

(v) th e menta l element involve d in such a case extends no furthe r 
than th e intentio n inheren t i n d e fact o possessio n o f suc h 
drugs, namely, the intention to have exclusive physical control 
of som e articl e whic h wa s i n fac t narcoti c drug s o r som e 
article or some place wherein such drugs are in fact carried o r 
contained o r located. I t is not inherent in that mental elemen t 
that a n accuse d shoul d kno w o r suspect , o r hav e reaso n t o 
suspect, tha t a n ite m i n hi s d e fact o possessio n comprise s 
narcotic drugs ; 

(vi) th e onu s i s no t upo n th e Crow n t o prov e tha t th e appellan t 
knew or suspected, or had reason to suspect that the parcel h e 
had collected a t the Post Office containe d narcoti c drugs. I t is 
necessary fo r th e Crow n t o prov e tha t h e ha d d e fact o pos -
session o f the drugs, something the Crown ha d i n the presen t 
case don e b y showin g tha t h e ha d exclusiv e physica l contro l 
of th e parce l tha t contained th e drugs ; 

(vii) i t i s not necessar y fo r th e Crown t o prove an y further menta l 
element beyon d th e intentio n t o acquir e suc h contro l o f th e 
article i n which th e drugs were i n fac t t o be found ; an d 

(viii) wher e a n accuse d claimed , a s here , tha t h e di d no t kno w o r 
suspect, o r hav e reaso n t o suspect , tha t th e parce l containe d 
narcotic drugs , i t i s upon hi m t o satisf y th e jur y tha t arisin g 
from suc h a  clai m a s to hi s mental attitud e h e had , i n al l th e 
circumstances, a  reasonabl e excus e fo r hi s possession o f th e 
drugs. 

R. v . Bush  (1975 ) 5  A.L.R. 387 . 

Workers' compensatio n —  whether illnes s contracte d o n foreig n 
business trip an "injury" -  meanin g of "disease" — idiopathi c and 
autogenous diseases -  statu s of decisions of Privy Council in matters 
where appeal s no longer li e to it 
The Hig h Cour t o f Australi a ha s dismissed a n appea l b y the appel -
lant agains t a  decision o f th e Ne w Sout h Wale s Cour t o f Appea l i n 
which tha t Cour t ha d hel d tha t th e responden t wa s entitle d t o 
workers' compensation , unde r th e provision s o f th e Workers ' 
Compensation Act , 192 6 (N.S.W.), for serious disabilities sustaine d 
by him when i n the appellant' s employment a s a result o f his having 
contracted menigo-encephalitis , a  diseas e cause d b y a  virus , whe n 
on a  business visi t t o a  foreig n country . 

The Hig h Court held that such a disease was an 'injury', a s defined 
in s . 6 ( 1 )(a) o f th e Act , whic h provide s that : 
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"'Injury' mean s persona ! injur y arisin g out o f or i n the course of 
employment, an d include s -
(a) a  diseas e whic h i s contracted b y th e worke r i n th e cours e o f 

his employment whether a t or away from hi s place of employ-
ment an d t o whic h th e employmen t wa s a  contributin g 
factor;" 

In s o holding , th e Cour t ha d occasio n t o conside r th e natur e o f 
idiopathic and autogenous diseases, the nature of causation of injur y 
and th e meanin g o f th e wor d "disease" , an d hel d that , a  morbi d 
condition of the body, a disease, externally caused or excited, may be 
an "injury " withi n the meaning of the Act even though th e worker' s 
employment ha s no t contribute d t o th e receptio n o r contraction o f 
that condition . 

The Chie f Justic e o f th e Hig h Cour t i n hi s judgmen t posed , 
without deciding , th e questio n whethe r th e Hig h Cour t wa s stil l 
bound b y an earlie r decision o f the Judicial Committe e o f the Privy 
Council in Slazengers (Australia)  Pty.  Ltd.  v . Burnett [  1951] A C. 13 , 
assuming th e Cour t fel t tha t th e Priv y Council' s reasonin g i n tha t 
case wa s incorrect , havin g regar d t o th e fac t tha t appeal s ca n n o 
longer be brought t o the Queen i n Council fro m th e decisions i n the 
High Cour t i n such matters . The Chief Justice fel t tha t thi s question 
was one on whic h th e Hig h Court a s a whole should pronounce , but 
he affirmed tha t the Court "accorded respect " to the decisions of the 
House o f Lord s and , t o a  lesse r degree , t o thos e o f th e Cour t o f 
Appeal. H e added tha t "in line with this approach t o decisions which 
do no t bin d a s precedents n o doubt thi s Court wil l a t leas t accor d a 
like respec t t o decision s o f th e Priv y Counci l t o tha t whic h i t i s 
accustomed t o accord t o th e Hous e o f Lords" . 

Favelle Mort  Ltd.  v . Murray  (1976 ) 56 A.L.J.R. 509 . 

Dangerous drugs—whether offence o f absolute liability created 
An appellan t ha s successfull y appeale d t o th e Suprem e Cour t o f 
New Sout h Wales , agains t hi s convictio n fo r a n offenc e agains t 
s. 21(l)(f ) o f th e Poison s Ac t 196 6 (N.S.W. ) i n tha t h e ha d bee n 
found b y the police in possession of "pipes or other utensils for use in 
connection wit h th e smokin g of. . . Indian Hemp" . 

The Cour t hel d that — 
(i) s . 2 1 o f th e Act , whil e creatin g a n offenc e i n prim a faci e 

absolute terms , was nevertheless t o be construed a s requirin g 
the prosecutio n t o establis h tha t th e allege d offende r ha d 
knowledge o f al l th e fact s tha t constitute d th e ingredient s o f 
the offence ; 

(ii) th e necessity t o establish mens rea was not displaced either by 
the subject-matter o f the legislation or by the language used in 
the section ; 
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(iii) th e words "for use" in the section required the prosecution to 
establish tha t the defendant possesse d utensils for future us e 
in such connexion; 

(iv) ther e was no evidence that the appellant knew that the utensils 
found had been used in connection with the smoking of Indian 
Hemp; 

(v) i n those circumstances, the appellant's intention with respect 
to future use could not be inferred, or deduced, from such past 
use as could be established an d 

(vi) ther e was otherwise no evidence of the appellant's intention 
with respect to the offence charged . 

The Court considered the question whether a statute creating an 
offence i n prima facie absolute terms is to be construed as nonethe-
less requiring tha t th e prosecution mus t establis h tha t th e allege d 
offender had knowledge of all the facts which constituted the offence 
and, in so doing, applied the decision of New South Wales Court of 
Criminal Appeal in R. v. McGrath (1971) 2 N.S.W.L.R. 181 . With 
regard to the meaning of the words "for use", the Court applied R. 
v. Ellames  [1974] 1 W.L.R. 1391 , 1395, 1396 and 1397. 

Erickson v . Pittard  (1976) 2 N.S.W.L.R. 528. 

Professional disciplinar y tribunal—entitle d t o dra w upo n exper t 
resources—whether entitled to draw upon own knowledge 
The appellan t appeale d to the New South Wales Court of Appeal, 
pursuant to s. 19(1) of the Veterinary Surgeons Act 1923 (N.S. W.), 
against a finding of his profession's disciplinary tribunal, constituted 
under s. 19E( 1 ) of the Act, that he had been guilty of misconduct in a 
professional respec t and that an order be made that his name should 
be removed from the register . 

In dismissing the appellant's appeal, the Court of Appeal held— 
(i) th e disciplinar y tribuna l referre d t o i n s . 19E(1 ) of the Ac t 

was, bot h i n it s constitutiona l an d it s executiv e power , a n 
expert professiona l tribuna l comparabl e wit h th e medica l 
disciplinary tribuna l referre d t o i n s . 28(1 ) o f th e Medica l 
Practitioners Act 1938 (N.S.W.); and 

(ii) suc h a tribunal was entitled to draw upon its expert resources 
in reachin g it s conclusions , an d exper t evidence , althoug h 
admissible i f called, was unnecessary in such cases. 

In so holding, the Court of Appeal also had occasion to consider 
whether members of a professional disciplinary body are entitled to 
draw upo n thei r own knowledge in arriving at thei r decisions and 
whether a n erroneou s diagnosi s b y a  veterinar y surgeo n o r th e 
administering b y him  o t th e incorrec t treatmen t ca n amoun t t o 
professional misconduct . 

Kalil v. Bray and anor (1977) 1  N.S.W.L.R. 256. 
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Dangerous drugs—meaning of "possession" 
The New South Wales Court of Criminal Appeal has dismissed the 
appellant's appeal against his conviction for having in his.possession 
prohibited imports , namely, narcotic goods consisting of a quantity 
of cannabis resin , to which s . 233B of the Customs Act 1901-1975 
applied. 

The drugs in question were found in a shopping bag that contained 
some good s t o which th e appellan t claime d ownership . He , how-
ever, claimed that he did not know anything about the other contents 
of the bag, including the drugs. 

The Cour t o f Crimina l Appeal , i n dismissin g th e appeal , ha d 
occasion t o compar e th e meanin g o f th e word s "ha s i n hi s pos-
session" in s. 233B of the Customs Act with the words "have in his 
possession" in s. 1(1) of the Drugs (Prevention of Misuse) Act 1967 
(U.K.) a s interpreted b y the House of Lords i n Queen  v. Warner 
[1969] 2 A.C. 256. 

R. v . Rawcliffe (1 April 1977: not yet reported). 

Public health—selling adulterated food 
The Suprem e Cour t o f Ne w Sout h Wale s ha s ha d occasio n t o 
consider a prosecution for selling adulterated food , contrary to s. 10 
of the Pure Food Act 1908 (N.S. W.). The defendant compan y relied 
on a document in writing, whereby its supplier guaranteed "tha t the 
goods o r classe s o f good s hereunde r describe d are , a s sol d b y the 
company (meanin g th e supplier) , no t adulterated , " , an d 
which stated: "The Guarantee is offered i n connection with Section 
47 of the Pure Food Act 190 8 " . Th e defendant als o relied on 
letters of the same date, one from the supplier to the defendant, and 
the othe r i n reply , i n confirmatio n o f th e arrangement . Th e 
guarantee was in the form prescribed in Regulations made under the 
Act. 

The magistrate dismissed th e information i n reliance on s . 47(1). 
On appeal by way of case stated, th e Supreme Court hel d that— 

(i) s . 47(1) of the Pure Food Act plainly envisaged that a  general 
guarantee, referred t o in s. 47(l)(iii) and (iv), might be a con-
tinuing one, and need not refer to , or be given in respect of, a 
particular identifiabl e sale , or goods already in existence, bu t 
could relate to future, and as yet unidentified o r unascertained, 
goods; 

(ii) th e guarantee, by referring t o "classes of goods a s sold 
by th e company" , an d take n i n conjunctio n wit h th e tw o 
letters of th e same date, demonstrated a n agreement between 
the partie s that , i n consideratio n tha t th e defendan t woul d 
either then or in the future purchas e goods from th e supplier, 
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the latte r would , i n relation t o all such purchases , and whils t 
the guarante e remaine d i n force , guarante e tha t suc h good s 
were not adulterated ; 

(iii) i t wa s no t necessar y fo r an y mentio n o f th e guarantee t o be 
made i n subsequen t dealing s betwee n th e parties , an d 
accordingly i t was open to the magistrate to infer tha t al l later 
contracts betwee n the m wer e made upon th e basis of it s con-
tinuance, and o f it s application t o those contracts; and 

(iv) therefore , i t wa s open t o th e magistrat e t o conclude tha t th e 
defendant ha d proved th e requirements of s . 47(1)(a). 

Boon v. F. Hannan Pty. Ltd.  (1978 ) 1  N.S.W.L.R. 31. 

Duty o f car e expected o f a  medical practitioner—whethe r hospita l 
liable for negligence of doctor in relation to his patient 
The plaintiff , a  perso n wh o suffere d fro m spin a bifid a an d gros s 
kypho-scoliosis, and who had a hairy naevus on the skin covering her 
spine, becam e a  paraplegic b y reason o f a  severance o f th e spina l 
cord resultin g fro m halo-pelvi c traction impose d o n her in hospita l 
on th e advice of he r doctor , wh o was an orthopaedic surgeon . She 
brought a n action fo r damage s fo r negligenc e against th e hospital , 
the orthopaedi c surgeo n an d a  consultin g neuro-surgeon . A t th e 
close of the plaintiffs case , the defendants made an application for a 
verdict by direction. 

The Supreme Court of New South Wales dismissed the plaintiff s 
action against all three defendants. I n doing so, the Supreme Court 
held that , inte r alia,— 

(i) i n a n actio n suc h a s this , i t wa s fo r th e jur y t o decid e al l 
questions of fact : bu t ther e must b e a real issue of fac t t o be 
decided and , i f the evidence was all one way, so that only one 
conclusion coul d b e sai d t o b e reasonable , ther e wa s n o 
function lef t fo r th e jury t o perform, i n which case the court 
might properl y tak e the matte r int o it s own hands as being a 
matter o f law , an d migh t direc t a  verdic t t o b e entere d i n 
accordance with the only evidence which was really presented 
in the case; 

(ii) a  hospital in New South Wales (in possible contradistinction, in 
certain circumstances , fro m a  hospita l i n England ) wa s 
vicariously liabl e fo r th e negligence of a  doctor i n relation t o 
his patien t i n th e hospita l onl y if , i n additio n t o havin g th e 
power to direct the doctor as to what he was to do, the hospital 
also had the power, whether or not it exercised it, to direct him 
as to the manner in which he was to do his work; and 

(iii) applyin g tha t tes t i n th e presen t case , ther e wa s no evidence 
upon which the jury would be entitled to find that , if either of 
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the doctor s wh o wer e th e othe r defendant s wa s negligent , th e 
relationship betwee n them , o r eithe r o f them , an d th e hospita l 
was suc h tha t th e latte r wa s responsibl e i n la w fo r tha t 
negligence. 

In s o holding , Suprem e Cour t distinguishe d th e decision s o f th e 
English court s i n Gold  v . Essex  County  Council  [1942 ] 2 K.B. 293, 
Cassidy v . Ministry of  Health  [1951 ] 2 K.B. 343 and Roe  v . Minister 
of Health  [1954 ] 2 Q.B. 66 , preferring t o follo w th e decisions of th e 
High Cour t o f Australi a i n Humberstone  v . Northern Timber  Mills 
(1949) 7 9 C.L.R . 389 , Zuijs  v . Wirth  Brothers  Pty  Ltd  (1955 ) 9 3 
C.L.R. 56 1 an d Australian  Mutual  Provident  Society  v . Chaplin 
(1978) 1 8 A.L.R. 385 . 

As to the proper standard o f the duty of care expected of a medical 
practitioner, th e Suprem e Cour t did , however , follo w th e Englis h 
case of Mahon v . Osborne  [1939 ] 2 K.B.14, as well as referring t o the 
decisions o f th e Englis h court s i n Bolam  v . Friern  Hospital 
Management Committee  [1957 ] 1  W.L.R . 582 , Chin  Keow  v . 
Government of  Malaysia  [1967 ] 1  W.L.R. 81 3 and Robinson  v . Post 
Office [1974 ] 1  W.L.R. 1176 . 

Albrighton v . Royal  Prince  Alfred  Hospital  and  others  (1979 ) 2 
N.S.W.L.R. 165 . 

Austral ia— Prisoner s —  dut y of care owed by prison 
Northern Th e plaintiff, a  prisoner imprisoned i n the Australian Government' s 
Territory priso n i n th e Norther n Territory , successfull y sue d th e Australia n 

Government fo r damages for personal injurie s sustained by him as a 
result o f a  violen t sexua l assaul t carrie d ou t o n hi m b y tw o othe r 
prisoners i n th e prison , on e o f who m ha d a  previou s histor y o f 
carrying ou t suc h assaults . 

The Cour t hel d tha t the Australian Governmen t ha d owed a  duty 
of care to the plaintiff, an d that i t had failed to discharge this duty. In 
so deciding , th e Cour t followe d th e decision s o f othe r court s i n 
similar cases , such a s the Englis h Cour t o f Appeal i n Ellis  v . Home 
Office [1953 ] 2 All E.R. 149 , the High Court of Australia in Howard 
v. Jarvis (1958 ) 98 C.L.R. 177 , the Supreme Court of Victoria in Hall 
v. Whitmore  [1961 ] V.R. 225 , the Queenslan d Cour t o f Appea l i n 
Ralph v . Stratton  [1969 ] Qd. R . 348 , the Hous e o f Lord s i n Dorset 
Yacht Co.  v . Home Office  [1970 ] A.C. 100 4 and the Supreme Cour t 
of Wester n Australi a i n Dixon  v . The  State  of  Western  Australia 
[1974] W.A.R. 65 , and confirmed th e principle tha t ther e i s a well-
established commo n la w dut y o n priso n authoritie s t o exercis e 
reasonable car e fo r th e safety o f prisoners during their detention i n 
custody. 

L. v . Commonwealth  (1976 ) 1 0 A.L.R. 269 . 
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Capacity t o stan d trial—defendan t deaf , dum b an d membe r o f 
Aboriginal community—n o evidence of mental incapacit y 
The question of the defendant's capacity to stand trial on a charge of 
assault o f a  femal e i n circumstances of aggravatio n wa s referred t o 
the Suprem e Cour t o f th e Northern Territor y havin g regar d t o th e 
fact tha t i t wa s eithe r prove d o r admitte d b y th e partie s tha t th e 
defendant— 

(i) wa s totall y dea f fro m birt h an d wa s unabl e t o us e speec h t o 
communicate; 

(ii) wa s a full blood Aboriginal man who had been brought up in a 
tribal Aborigina l Community ; 

(iii) ha d no t absorbe d th e cultura l o r mora l value s o f Aborigina l 
or triba l society ; 

(iv) ha d no t absorbe d th e cultura l o r mora l value s o f Europea n 
society; an d 

(v) wa s o f averag e o r abov e averag e intelligence , wit h n o evi -
dence o f an y menta l incapacity . 

The question of law upon which the case was stated for the opinion 
of th e Suprem e Cour t wa s whether fo r th e magistrate t o proceed i n 
the circumstance s woul d b e (a ) contrary t o law; (b) i n excess of th e 
jurisdiction o f th e cour t o f summar y jurisdiction ; (c ) a  denia l o f 
natural justice ; or (d ) imprope r i n the circumstances . 

The Suprem e Cour t hel d that — 
the answe r t o the questio n pose d i n the Specia l Case wa s that t o 
proceed i n th e circumstance s woul d b e contrary t o law . 
In s o holding , th e Cour t conclude d that , o n th e authorit y o f 

R. v . Pritchard  (1836 ) 17 3 E.R. 135 , R. v . Berry  [1876 ] 1  Q.B . 447 , 
R. v . Presser  [1958 ] V.R. 45 and R . v . Podola  [1960 ] 1 Q.B. 325, the 
defendant shoul d b e treate d a s i f he were insan e bu t that , notwith -
standing th e defendant' s disabilities , a  committa l hearin g migh t 
proceed becaus e n o ple a wa s require d fro m th e defendan t i n suc h 
proceedings. Th e Cour t conclude d tha t th e stat e o f th e la w i n thi s 
area wa s defectiv e an d tha t i t woul d b e desirabl e i f a  legislativ e 
amendment coul d be introduced whereby the magistrate could have 
committed th e defendan t t o tria l o n th e assumptio n tha t th e jur y 
empanelled fo r th e purpose would find th e defendant unfi t t o plead 
and the n t o hav e th e Suprem e Cour t orde r tha t th e defendan t b e 
kept i n stric t custod y t o awai t th e Governor-General' s pleasure . 

Re an  Information  Laid  by  Ian  Edward  Pioch  Against  Sydney 
Lauder in  the Court  of  Summary  Jurisdiction  of  Alice Springs  and  in 
the Matter  of  a  Special Case  Stated Under  Section  162  of the  Justices 
Ordinance 1928-1976 . 

Pioch v . Lauder  (1976 ) 1 3 A.L.R. 266 . 
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Australia— Drunke n driving—failure to provide specimen of breath 
Queensland The  High  Cour t o f Australi a ha s ha d occasio n t o conside r th e 

offence o f the driver of a motor vehicle failing to take a breathalyser 
test, contrar y t o th e requirement s o f s . 1 6 of th e Traffi c Acts , 
1949-1974 (Qld.) , particularl y i n relatio n t o th e meanin g o f th e 
words "prescribed" and "fails" which occur in that section. 

The High Court also had to consider whether the offence of failing 
to provide, as prescribed, a specimen of the motorist's breath is con-
stituted unles s an d unti l th e Crow n establishe s th e makin g of an 
appropriate directio n b y a  medica l practitione r o r authorise d 
member of the Police Force. 

Hammond v . Lavender  (1916) 50 A.L.J.R. 728. 

Obscene publications—onu s t o prov e bon a fid e medica l wor k o r 
treatise 
The Full Court o f the Supreme Court o f Queensland ha s dismissed 
an order nisi to review sought by the appellant in a case in which the 
appellant, a  newsagent, ha d bee n foun d guilt y of having had i n his 
possession a n obscen e publication , contrar y t o s . 15(3 ) o f th e 
Vagrants, Gaming and Othe r Offences Ac t 193 1 - 197 1 (Qld). 

The appellan t contended , inte r alia , tha t th e publicatio n 
concerned wa s in fac t a  bona fid e medica l work o r treatis e fo r th e 
purposes o f s . 1 7 of th e Act , an d accordingl y h e wa s entitle d t o 
retain lawfu l possessio n o f the publication. 

In dismissin g th e appellant' s application , th e Ful l Cour t hel d 
that— 

(i) upo n proceedings brought pursuant t o s. 15(3 ) of the Act, the 
onus of proo f tha t an y article seized was a bona fid e medica l 
work or treatise was upon the person showing cause; and 

(ii) i n considerin g whethe r a  publicatio n wa s suc h a  wor k fo r 
purposes of the Act (a) evidence that the publication's editorial 
board consiste d o f learne d an d responsibl e peopl e an d tha t 
responsible person s eithe r subscribe d t o th e publicatio n o r 
sought the advice of it s editors to assist in resolving the sexual 
problems of patients was beside the point, (b) the fact tha t the 
publication might have a therapeutic effect di d not mean that it 
was not obscen e or that i t was a medical work o r treatise , (c) 
that i t was the product which came under view rather than the 
motives and objectives o f th e publishers that mattered ; and 

(iii) th e manne r o f presentatio n o f th e publicatio n wa s of critica l 
importance, eve n wer e one to assume th e subject-matte r an d 
qualifications an d standin g o f contributor s t o b e typica l o f 
such a work or treatise. 

Scott v. Reid; Exporte Reid  (1979) Qd. R . 37. 
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Possession of drugs—"have in possession"—entrapment 
The Queenslan d Cour t o f Crimina l Appea l ha s ha d occasio n t o 
consider the meaning of the term "have in possession", as defined in 
s. 5(1 ) of th e Healt h Ac t 1937-197 6 (Qld) . Th e definition o f thi s 
term includes the phrase "having under control" . 

The Court held that where an accused had got a package of drugs 
into his hands and signed a receipt for them, he "had control" of the 
destiny of the package for purpose s of the Act. 

In so holding, the Court als o observed tha t i n dealing with cases 
such as this, and with drug cases generally, those who were trying to 
administer th e la w are no t t o b e entirely frustrate d b y an idea l of 
fairness ou t o f proportio n t o the offence, an d tha t where , as here, 
the accuse d ha d mad e a  statemen t t o a  polic e undercove r agen t 
corroborative o f admission s allegedl y mad e t o th e polic e befor e 
arrest, th e defence o f entrapmen t ha d no t been made out . 

R. v . Warnemide  (1978) Qd. R . 37. 

Medical practitione r - claim s i n acces s - stric t liabilit y fo r 
correctness of claims 
The appellant, a qualified medica l practitioner, was convicted of five 
charges laid under s . 12 9 of the Federal Health Insurance Act 1973. 
She wa s foun d t o hav e claime d fro m th e Healt h Insuranc e 
Commission amount s fo r consultation s o f 2 5 minute s o r over , 
whereas in fac t thes e consultations ha d taken les s than 25 minutes, 
the latter category entitling her to a lesser sum than th e former . 

The magistrat e considere d tha t s . 12 9 of th e Ac t impose d stric t 
liability on a medical practitioner fo r the correctness of claims made 
on the Commission, although h e based his decision on the fact tha t 
the appellan t ha d hersel f inspecte d th e recor d book s dail y an d 
controlled an d authorise d he r agents to complete and submi t form s 
incorporating th e relevant information . Fro m thes e convictions the 
appellant appeale d an d returne d order s to review. 

The Queenslan d Cour t o f Crimina l Appeal , i n dischargin g th e 
order nis i and dismissing the appellant's appeal , held that— 

section 129 of the Health Insurance Act did impose strict liability 
because -

(a) th e purpos e o f th e sectio n wa s t o ensur e tha t th e Healt h 
Insurance Fund was not made the target of false or misleading 
claims, 

(b) th e makin g o f th e clai m wa s unde r th e contro l o f a  prac -
titioner, wh o personally signed the form , 

(c) th e Ac t coul d b e effectivel y enforce d onl y i f medica l prac -
titioners wer e mad e responsibl e fo r th e accurac y o f th e 
material in the forms submitted unde r cover of a  claim, and 

(d) s . 129(3) of the Act placed the onus on the medical practitioner 
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charged unde r the section to show that h e did not know , and 
had no reason to suspect, that the material to which the charge 
related wa s false o r misleading. 

In so holding, the Court of Criminal Appeal applied the judgment 
of the Privy Council i n Lim Chin  Aik v . R. [1963 ] A.C. 160 . 

R. v . White  (1979) 23 A.C.T.R. 432. 

Dangerous drugs—importation an d possession o f heroin—onu s on 
defendant to prove a "reasonable excuse" for possession 
The applicant wa s charged o n an indictment containin g two counts 
charging hi m under s . 233B(2)(b) and (c ) of th e Customs Act 190 1 
with, respectivel y th e importatio n an d possessio n o f prohibite d 
imports, namely a quantity o f heroin . 

Section 233B of the Act provides that a person found guilty of any 
of th e offence s specifie d therei n i s punishable unde r s . 23 5 o f th e 
Act. Sectio n 23 5 provide s a  penalt y and , wher e "th e court' ' i s 
satisfied that the offence involves a narcotic substance that is not less 
than th e traffickable quantit y a s defined b y the Act, a  much mor e 
substantial penalty . 

Before plea s wer e taken , th e appellant' s counse l demurre d an d 
moved to quash the indictment. He argued that (a) s. 235 created an 
offence separat e from s . 233B in so far as it required determinations, 
involving substantial consequences , as to traffickable quantity , and 
(b) because such determinations must be by a judge and not a jury, s. 
235 was invali d a s infringin g s . 8 0 of th e Australian Constitutio n 
which provides that indictable offences mus t be tried before a  jury. 

The trial judge overruled the demurrer and disallowed the motion. 
The trial proceeded. 

The accused admitted tha t he imported the substance found t o be 
heroin and that he had it in his possession, inside his clothing, when 
apprehended. However , h e claime d tha t h e ha d believe d th e 
substance t o be a combination o f vitamins , steroids and yeast ; and 
that he had not known or suspected that i t was a narcotic substance 
or a  substanc e th e possessio n o f whic h wa s prohibited b y Federa l 
law. 

The questions left t o the jury included the question whether there 
was a  traffickabl e quantit y o f heroi n involved . Th e accuse d wa s 
found guilt y on both counts , and appealed . 

The Queenslan d Cour t o f Crimina l Appeal , i n dismissin g th e 
appellant's appeal , held that— 

(i) a s to both counts, s. 235 of the Customs Act did not infringe s. 
80 of the Constitution because— 
(a) i t wa s a  sentencin g provisio n an d di d no t ad d a  fres h 

element to offences provide d by s. 233B, 
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(b) s . 8 0 o f th e Constitutio n wa s concerne d wit h th e tria l o f 
offences, no t th e passin g o f sentence , 

(c) th e sentencing judge had the responsibility to determine the 
facts whe n sentencin g provide d tha t hi s determination di d 
not conflic t wit h th e jury's verdict , 

(d) th e word s "th e court " i n s . 23 5 mean t th e sentencin g 
judge, an d 

(e) th e Federa l Parliamen t coul d properl y commi t t o the jury, 
as i n s . 233B , the determination o f element s o f a n offenc e 
and t o the judge, as in s. 235, responsibility fo r sentencing ; 

(ii) a s to coun t unde r s . 233B(l)(c) — 
(a) i f a  person was in fact prove d t o have been in possession o f 

prohibited imports , th e onu s wa s o n hi m t o prove , o n th e 
balance of probabilities , a  reasonable excuse for tha t actua l 
possession, 

(b) th e words "withou t reasonabl e excuse (proof whereo f shal l 
lie on him ) has in hi s possession an y prohibite d import s t o 
which thi s sectio n applies " mus t b e give n th e sam e con -
struction i n s . 233B(l)(c ) an d (ca) , an d 

(c) wher e a  Federa l Ac t wa s bein g applie d b y Stat e court s i t 
was wholl y undesirabl e fo r differen t interpretation s t o b e 
applied b y court s o f differen t States ; 

(iii) a s t o th e coun t unde r s . 233B(l)(b) — 
(a) ther e wa s n o onu s o n th e prosecutio n eithe r t o establis h 

mens re a o n th e par t o f th e accuse d o r t o exclud e th e 
operation o f th e defenc e o f mistak e o f fact , 

(b) havin g regar d t o th e subject-matte r o f th e legislatio n an d 
the virtua l impossibilit y o f provin g th e stat e o f min d o f a n 
importer o f narcoti c good s i n th e absenc e o f admissions , 
while ther e was muc h t o b e said t o th e contrary , i t seeme d 
that th e legislatur e ha d intende d t o creat e th e offenc e b y 
proof o f th e actua l importin g o r attemptin g t o import , 

(c) th e absence in s. 233B(l)(b) and (d) of express reference, a s 
in para s (a) , (c ) and (ca) , t o onus o f proo f di d no t indicat e 
that a n onu s wa s on th e prosecution t o prove an accused' s 
state o f min d o r tha t a n approac h t o onu s differen t fro m 
that relativ e t o th e latte r wa s t o b e take n t o th e forme r 
paragraphs, an d 

(d) differen t consideration s applie d t o th e concept s o f 
importation an d possessio n becaus e th e provision s a s t o 
onus of proof i n s. 233B(l)(a), (c) and (ca) were intended t o 
allow a  defence base d o n possibl e innocent , thoug h actua l 
possession; an d 

(iv) ther e ha d bee n n o miscarriag e o f justice brough t abou t b y th e 
trial judge' s questionin g o f th e accuse d becaus e a  tria l judg e 
was entitle d t o questio n a  witnes s no t onl y t o clea r u p 
ambiguities bu t als o fo r th e purpos e o f testin g hi s evidence, i f 
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the judge ha d reaso n to believe that th e evidence was or might 
not b e in accordance wit h th e truth . 

R. v . Gardner (1980 ) 2 8 A.L.R. 140 . 

Australia —  Judicia l notice of Gazette — natur e of unsworn statements - effec t of 
South failur e o f accused to take objections during course of trial 
Australia The  Sout h Australia n Cour t o f Appeal ha s dismissed a n appea l b y 

the appellan t agains t hi s conviction fo r having knowingly, by a false 
representation, induce d a  chemist to dispense a  false prescription , 
contrary t o s . 9(2)(a ) of the Narcoti c an d Psychotropi c Drug s Act , 
1934-1974 (S.A. ) an d wit h havin g forge d an d uttere d a  prescrip-
tion, contrar y to s . 9(1 ) of that Act . 

By a Proclamation published in the South Australian Governmen t 
Gazette a particular drug had been declared to be a drug to which the 
Act applied . A t th e appellant' s trial , counse l fo r th e Crow n 
"notionally" tendere d th e Government Gazett e containin g the 
gazettal o f the Proclamatio n an d th e tria l judge, statin g that h e ha d 
seen the Proclamation, did not require the Gazette actually to be put 
in evidence . Th e appellant' s counse l di d not object t o this bein g 
done. Ora l evidenc e wa s the n give n by a medical witnes s tha t th e 
drug that had been found i n the appellant's possession was the same 
drug as that which had been referre d t o in the proclamation, an d the 
trial judg e directe d th e jur y tha t th e dru g foun d i n the appellant' s 
possession wa s one t o which th e Ac t applied . 

On appeal , th e Cour t o f Appeal held , inte r alia , tha t -
(i) i n view of the provision s of s. 4(3) of the Act , th e tria l judg e 

was entitled t o take judicia l notic e of the Proclamatio n with -
out th e Governmen t Gazett e actuall y bein g tendere d i n 
evidence; 

(ii) i n any event , a s the appellant' s counse l ha d remaine d silen t 
when counsel for the Crown had produced the Gazette and the 
trial judge ha d ruled tha t i t was not necessary fo r the Gazett e 
actually to be tendered i n evidence, th e appellan t wa s bound 
by the course of the trial, and was not entitled t o complain, on 
appeal, of the Crown's failure actually to tender the Gazette in 
evidence; 

(iii) i n the circumstances, th e trial judg e ha d been correc t i n 
taking judicial notice of the Proclamation an d i n directing th e 
jury a s he had done; an d 

(iv) th e identificatio n o f the drug found i n the appellant' s posses -
sion a s the drug referre d t o in the Proclamation, a  matte r 
which depended upo n th e oral evidence of a medical witness , 
was a question of fact fo r the jury, and accordingly should no t 
have bee n take n awa y fro m them . 

In so holding, the Court of Appeal gave detailed consideration t o 
the failur e o f an accused's counse l t o take objection s durin g the 
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course of a trial, the extent of judicial notice, the functions of a court 
of criminal appeal , and the nature of unsworn statements. 

R. v . Harm (1975) 13 S.A.S.R. 84. 

Narcotic and psychotropic drugs—necessity of evidence of the nature 
and effects of the drug even where charge admitted 
The Supreme Court of South Australia has held that— 

in the case of a charge for the offence of illegally possessing Indian 
hemp, contrar y t o s . 5  of th e Narcoti c an d Psychotropi c Drug s 
Act 1934—197 2 (S.A.) , the cour t o f summary jurisdiction mus t 
have evidence placed before it of the nature and effects of the drug 
even where , a s here, th e appellant ha d admitted t o the charge. 
Pearson v. Samuels (1976) 13 S.A.S.R. 428. 

Dangerous drugs—evidence of nature and effect 
The Ful l Court o f the Supreme Court of South Australia has held 
that— 

(i) o n the hearing of a charge of an offence against the provisions 
of th e Narcoti c an d Psychotropi c Drug s Act , 1934—197 4 
(S.A.) in respect of the drug Indian hemp it was not necessary 
that evidenc e shoul d be given as to the nature and effect o f 
that drug as it was now generally accepted that the drug was 
the least harmful o f the drugs to which the Act applied; 

(ii) th e court hearing the charge might proceed to impose sentence 
upon tha t basis , unles s eithe r sid e wishe d t o tende r mor e 
specific evidence about Indian hemp; and 

(iii) o n the hearing of a charge relating to other drugs, however, 
evidence as to the nature and effect o f those drugs should be 
given. 

The Queen v. Tideman  (1976) 14 S.A.S.R. 130. 

Compensation for criminal injuries—whether emotional upset with 
consequent ill effects constitutes "injury" 
The Ful l Court of the Supreme Court of South Australia heard an 
appeal in a case involving an application for an order for compensa-
tion unde r th e Crimina l Injurie s Compensatio n Ac t 1969-197 4 
(S.A.). Th e applicatio n ha d bee n mad e b y th e wido w an d thre e 
children of a man who had been murdered in the presence of his wife 
during an armed hold up by three men. One of the three robbers was 
convicted o f murder , an d th e othe r tw o o f manslaughter . Th e 
applicants claimed tha t the y were entitled t o compensation unde r 
the Act for the shock and emotional disturbance they had suffered as 
a resul t of the death of their husband and father . 
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The Ful l Cour t held — 
(i) th e applicant s wer e person s t o whom compensatio n migh t b e 

ordered an d pai d unde r s . 4  of th e Act ; 
(ii) th e evidenc e given a t the tria l of the three me n migh t be used 

to determin e th e questio n o f compensation , an d tha t furthe r 
evidence wa s admissable fo r th e purpose o f determining tha t 
question; an d 

(iii) emotiona l upset , wit h consequen t il l effects, wa s an "injury " 
within th e meanin g o f s . 4  of th e Act . 

In s o holding, th e Ful l Court wa s particularly concerne d wit h th e 
definition o f th e wor d ' injury " i n th e Act , an d i n interpretin g it s 
meaning wer e influence d b y the dictu m o f Lor d Denning , M.R . i n 
Hinz v . Berry  [1970 ] 2 Q.B. 40 , 42. 

Battista and  ors  v . Cooper  and  ors  (1976 ) S.A.S.R . 22 5 (Sup . 
Ct.). 

Compensation fo r crimina l injuries—"injury " 
The Ful l Cour t o f th e Suprem e Cour t o f Sout h Australi a dismisse d 
an appeal against an award of compensation tha t had been made to a 
male inmate of an institution who had been forced b y two other male 
inmates, b y threat s an d fear , t o submi t t o act s o f ora l intercourse . 

In In re  Gage and Bird  (1978 ) 1 9 S.A.S.R. 239 the Supreme Cour t 
Compensation Ac t 1969 - 1974 (S.A.) o n the ground tha t the inmat e 
had sustaine d a n "injury' ' arisin g ou t o f a  crimina l act . 

The Ful l Court , i n dismissin g th e appeal , hel d tha t th e combin -
ation o f physica l revulsio n an d menta l shoc k cause d b y th e crim e 
which ha d bee n committe d o n th e inmat e constitute d a n "injury " 
for purpose s o f th e Act . 

In re  Bird (1979 ) 21 S.A.S.R. 76 . 

Dangerous drug s —  meanin g o f "heroin " —  particular s t o b e 
contained i n informatio n 
An informatio n charge d th e accuse d wit h havin g i n hi s possessio n 
prohibited imports , t o whic h s . 233 B o f th e Custom s Ac t 190 1 
applied, tha t wer e reasonabl y suspecte d o f havin g bee n importe d 
into Australi a contrar y t o s . 233B(l)(ca ) o f th e Act . 

Particulars o f th e offenc e containe d i n th e informatio n allege d 
that th e prohibite d import s wer e narcoti c good s consistin g o f 10. 9 
grams of heroin , an d evidenc e given fo r th e prosecution showe d tha t 
the substanc e whic h was  th e subject-matte r o f th e charg e weighe d 
10.9 grams and contained , inte r alia , 1 2 percent o f heroin , otherwis e 
known a s "diacetylmorphine. " 

The Suprem e Cour t o f Sout h Australi a held— 
(i) tha t th e wor d "heroin " i n Schedul e V I o f th e Ac t mean t 
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"diacetylmorphine", an d no t th e whol e substanc e o r 
preparation containin g diacetylmorphine; and 

(ii) tha t the information shoul d be amended so that the amount of 
heroin state d i n th e particular s wa s th e amoun t o f diacetyl -
morphine shown by the evidence to have been contained in the 
substance which was the subject-matter o f th e charge. 

R. v . Gligora  (1979) 22 S.A.S.R. 159. 

Disciplinary inquir y by Pharmacy Board—whether refusa l o f lega l 
representation denial of natura l justice 
The Suprem e Cour t o f Sout h Australi a hear d a n appea l b y th e 
appellant, a  pharamacist , agains t hi s bein g foun d guilt y b y th e 
respondent Boar d o f unprofessiona l conduc t an d bein g suspende d 
from registratio n a s a pharmacist . 

The Board , whic h wa s establishe d unde r th e Pharmac y Ac t 
1935 - 197 3 (S.A.) is empowered under s. 19 of the Act to conduct a 
"full inquiry " int o th e conduc t o f an y registere d pharmacis t and , 
upon a  finding o f guilty of infamous o r unprofessional conduct , t o 
make disciplinary order s agains t him , includin g th e cancellation o f 
his licence to practise. 

In appealin g t o th e Supreme Court , th e appellan t claimed , inte r 
alia, that he had been denied natural justice by the Board because the 
Board had refused hi m the right to legal representation and to cross-
examine witnesses. 

The Supreme Court, i n allowing the appellant's appeal , held that 
where the Pharmacy Board of South Australia conducted an inquiry 
pursuant t o s. 1 9 of the Pharmacy Act (S.A.) into the conduct o f a 
pharmaceutical chemist , th e chemis t wa s entitle d t o lega l repre -
sentation befor e th e Board and to cross-examine witnesses who had 
given evidence before th e Board. 

In so holding, the Supreme Court examined the nature of inquiries 
conducted b y the Boar d an d th e procedure t o b e followe d a t such 
inquiries, and eithe r followed , applie d o r discussed th e decisions in 
such English and Australian cases as R. v. Assessment Committee of 
St Mary  Abbotts Kensington  [1891] 1  Q.B. 378 , The  King v  The 
Board of  Appeal;  Ex  parte  Kay  (1916 ) 2 2 C.L.R . 183 , General 
Medicai Council v. Spackman [1943] A.C. 627, and Hoile v. Medical 
Board of South  Australia  (1960) 10 4 C.L.R. 15 7 which considere d 
the righ t o f a  person appearin g before a  disciplinary tribuna l t o be 
represented b y an agent and t o cross-examine witnesses. 

The Suprem e Cour t expressl y distinguishe d th e recen t Englis h 
decisions in Pett v. Greyhound Racing Association Ltd (No. 1) [1969] 
1 Q.B. 125, Pett v. Greyhound Racing Association Ltd (No. 2) [1970] 
1 Q.B . 4 4 an d Enderby  Town  Football  Club  Ltd  v . Football 
Association Ltd [1971 ] Ch. 59 1 on the ground tha t suc h cases were 
"irrelevant", bein g confined a s they were to disciplined forces which 
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form a  grou p o f thei r own , "possibl y o n th e basi s tha t person s 
joining suc h force s ma y b e take n t o hav e voluntaril y surrendere d 
some o f thei r freedo m an d right s i n the interest s o f disciplin e and i n 
the recognitio n o f th e demand s o f authoritaria n structures" . 

In s o saying , th e Suprem e Cour t als o state d tha t "Fo r somewha t 
similar reasons , prisoner s ma y b e take n t o hav e involuntaril y 
surrendered certai n right s an d freedoms'' . 

Kruger v . Pharmacy  Board  of  South  Australia  (1979 ) 22 S.A.S.R. 
339. 

Sentencing —  whether sentenc e varie s fo r differen t drug s 
The Ful l Cour t o f th e Suprem e Cour t o f Sout h Australi a ha s held , 
inter alia , tha t th e onus i s on th e Crown, i f i t claims that hashis h i s a 
more deleteriou s dru g tha n India n hemp , t o cal l evidenc e an d 
demonstrate tha t fac t t o th e sentencin g court . 

R. v . Vivian  (1979) 2 3 S.A.S.R. 45 . 

Dangerous drug s —  possessio n o f an y applianc e fo r "use " — 
whether include s us e b y persons othe r tha n th e accuse d 
Section 5(1)(c ) o f th e Narcoti c an d Psychotropi c Drug s Ac t 
1934-1978 (S.A. ) provide s tha t i t i s an offenc e fo r a  person t o hav e 
in hi s possessio n "an y pipes , syringe s o r othe r utensil s o r an y 
appliance o r thin g fo r us e i n connectio n wit h th e preparation , 
smoking o r administratio n o f an y dru g t o whic h thi s Ac t applies" . 

The Ful l Court o f th e Supreme Cour t o f Sout h Australi a hel d tha t 
the "use " specifie d i n s . 5(l)(c ) o f th e Ac t i s not restricte d t o us e by 
the perso n i n possessio n o f th e pipe s o r othe r thing s referre d t o i n 
that paragraph , bu t include s us e b y othe r persons . 

R. v . Sims  (1980 ) 2 3 S.A.S.R. 115 . 

Austral ia— Prepacke d foo d —  labels not specifying dat e of packin g —  "label " 
Tasmania Th e Suprem e Cour t o f Tasmania , i n a n appea l b y th e appellan t 

company fro m a  conviction o f having sold packages containing mea t 
and other related goods in a prepacked form, whe n the label attached 
to suc h package s di d no t specif y th e dat e o n whic h the y ha d bee n 
packed, contrar y t o regulatio n 35(1 ) an d (3 ) o f th e Publi c Healt h 
(Food an d Drug s Standards ) Regulation s 197 1 (Tas.) , held , inte r 
alia, — 

(i) th e purpose of the Regulations was to protect the buying public 
from unwittingl y buyin g stal e meat ; 

(ii) whe n regulatio n 3 5 spoke of th e word "label " i t was  speakin g 
of th e labe l require d b y th e Publi c Healt h Ac t 196 2 (Tas.); 
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(iii) th e definitio n o f "label' ' i n regulatio n 2  o f th e Regulation s 
should b e interpreted b y inserting before " to a package' ' th e 
words "on or" ; 

(iv) a  plastic container could be regarded as a label in the ordinary 
sense of that word ; and 

(v) a s the goods were at the relevant time in the possession of the 
appellant company , i t was not an answer to the charge to say 
that the goods were not fo r sal e unless and unti l the driver of 
the appellant' s deliver y va n ha d checke d an d foun d tha t th e 
packages contained th e necessary date labels. 

Wignalls Smallgoods Pty Ltd.  v . Kiely 31 L.G.R.A. 424. 

Murder—defence o f menta l disorder—whether separate defence of 
automatism ca n b e made on same evidence 
The appellant was charged of an indictment for murder by stabbing. 
The appellant' s defenc e wa s that b y reason o f menta l disorde r hi s 
act was not voluntar y and intentional . 

The trial judge charged the jury that the y could find insanit y and 
refused t o put automatism as a separate defence. The jury convicted 
the appellant , wh o appeale d t o th e Tasmania n Cour t o f Crimina l 
Appeal. 

The Court of Criminal Appeal, in dismissing the appeal, held that 
where there was evidence of mental disorder on which the jury could 
have found insanity , a separate defence of automatism could not be 
made on the same evidence. 

Williams v. The  Queen (1978) Tas. S.R. 98 . 

Australia -  Insanit y — Conceptual nature of — Insane and sane accused jointly 
Victoria charge d 

The Ful l Court o f the Supreme Cour t o f Victoria ha s held that — 
(i) wher e ther e i s evidence from whic h a jury may infer tha t an 

accused wa s not insan e a t th e tim e of a  killing and medica l 
evidence that he was at that time insane, it is imperative that 
the jury should be adequately instructed as to what is mean by 
'knowing' that the act was wrong; 

(ii) ther e may be many different way s of explaining to a jury the 
conceptual difficultie s involve d i n a  disordere d min d 
"knowing" tha t a n ac t wa s wrong, bu t t o tel l the m tha t if , 
through th e disordere d conditio n o f hi s mind , th e accuse d 
could not reason about the matter with a moderate degree of 
sense and composure, he could not "know" that what he was 
doing was wrong, had fo r lon g been accepte d a s a practical 
synthesis of the ideas involved; 

(iii) ther e i s nothing i n th e lega l concep t o f insanit y whic h pre -
cludes th e possibilit y o f a  ma n assentin g togethe r wit h a n 
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insance ma n t o d o a n ac t an d bot h me n thereafte r actin g 
together t o do the act ; 

(iv) suc h an assent together t o do the physical acts which were th e 
necessary part of the actus reus of a crime, made the sane man 
guilty of the crime if he had the necessary mens rea, althoug h 
the insan e ma n was not guilt y on ground s of hi s insanity ; 

(v) i n a  particula r cas e howeve r th e natur e o f th e insanit y ma y 
preclude th e insan e ma n fro m bein g capabl e o f th e assen t 
which is necessary for the two men to be acting in concert; and 

(vi) a  sane person coul d b e found guilt y of aiding and abetting a n 
insane person . 

R. v . Matusevich  and  Thompson  [1976 ] W.R. 460 . 

Town plannin g authority —  powe r to impose conditions -  statutor y 
interpretation —  whethe r legislation enacted but not yet in force can 
be called i n aid 
The Suprem e Cour t o f Victori a ha s held , inte r alia , tha t -

(i) th e Cour t coul d tak e int o accoun t a  statutory amendmen t t o 
local governmen t legislatio n whe n interpretin g suc h legis -
lation even though the amending legislation i s not yet in force ; 

(ii) th e powe r o f a  town planning authority , or , o n appeal , o f th e 
appeals tribunal , t o impos e condition s othe r tha n thos e 
specified i n th e relevan t tow n plannin g schem e i s limite d t o 
conditions relatin g t o tow n plannin g considerations ; 

(iii) upo n a n appea l agains t th e refusa l o r failur e o f a  plannin g 
authority t o gran t a  permit , th e appeal s tribuna l ma y direc t 
that a  permi t shoul d issue , an d tha t an y suc h permi t ca n 
contain an y conditio n whic h ma y lawfull y b e impose d an d 
which i s specified i n the determination ; 

(iv) a  town plannin g condition i s void for uncertaint y onl y i f it can 
be given no meaning, or no sensible or ascertainable meaning , 
and no t merel y becaus e i t i s ambiguou s o r lead s t o absur d 
results; 

(v) i n town plannin g cases an over-technical approac h shoul d no t 
be adopted i n seeking to give a sensible meaning to conditions 
imposed i n permits ; 

(vi) a  conditio n i n a  permi t whic h make s th e permissibl e sub -
division and use of the land for detached housing subject to the 
provision o f wate r suppl y an d sewerag e i s neithe r voi d fo r 
uncertainty no r unreasonable ; 

(vii) th e availabilit y o f sewerag e i s a  legitimat e an d prope r con -
sideration relevan t t o town planning ; an d 

(viii) i t would b e entirely contrar y t o the concept o f tow n plannin g 
for th e tow n plannin g authorit y or , o n appeal , th e appeal s 
tribunal t o authoris e th e subdivisio n o f broa d acre s int o 
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housing allotments without giving serious consideration to the 
provision o f wate r suppl y an d sewerag e whic h ar e mos t rele -
vant t o the preservation o f amenities and to the proper use of 
the lan d fo r housing . 

In so holding, the Court also gave consideration t o the meaning of 
the word s "issued' ' an d "granted " i n relatio n t o permit s eithe r 
issued o r grante d unde r th e Town an d Countr y Plannin g Ac t 196 1 
(Vic) . 

Weigall Constructions  Pty.  Ltd.  v . Melbourne  &  Metropolitan 
Board of  Works  3 0 L.G.R. A. 333 . 

Sale of unwholesome goods — whether contaminated food required to 
be positively injuriou s to health —  ''unwholesome " —  "insect " 
The Supreme Court of Victoria has considered whether the applicant 
retailer, i n sellin g a  packe t o f breakfas t cerea l t o a  custome r tha t 
contained matte d an d cobwebbing substances and live and crawlin g 
grubs, ha d bee n guilt y o f th e offence s o f havin g possessio n o f 
unwholesome good s fo r sal e an d o f sellin g unwholesom e good s 
contrary t o th e Cleanlines s (Food , Drug s an d Substances ) Regu -
lations 195 3 (Vic) . 

The Cour t held , inte r alia , tha t -
(i) th e wor d "unwholesome " i n sectio n 27 6 o f th e Healt h Ac t 

1958 (Vic ) mean s no t onl y positivel y injuriou s t o healt h bu t 
also no t favourabl e t o o r promotin g goo d health , o r no t 
wholesome o r healthful ; 

(ii) foo d ca n be "unwholesome" without i t having to be positively 
injurious t o a  person's health ; 

(iii) evidenc e tha t grub s foun d i n foo d ca n b e eate n withou t il l 
effects i s inconclusive ; 

(iv) th e additio n o f extraneous matte r t o otherwise unwholesom e 
food doe s not make it "unwholesome" if no change is made in 
its quality, bu t tha t principl e doe s not appl y where th e whol e 
contents o f a  packe t ar e affected ; 

(v) whe n a  packet of food i s tendered a s an exhibit along with evi-
dence o f it s condition a t the relevan t time , the court nee d no t 
rely o n exper t opinio n o n th e question o f the wholesomenes s 
of it s contents, bu t ca n for m it s own judgment ; 

(vi) ther e i s no requirement tha t an analysis of food mus t be mad e 
before a  prosecutio n i s brough t o n th e groun d tha t i t i s 
unwholesome; 

(vii) accordingly , the fact that in the present case the contents of the 
cereal wer e no t submitte d fo r analysi s did no t invalidat e th e 
prosecutions; an d 

(viii) th e wor d "insect " i n the regulatio n 6(j ) o f th e Regulation s i s 
used i n it s popular sense , an d exper t evidenc e tha t th e grub s 
were "insects " was therefore unnecessary . 

Minister v . Woolworths  (Victoria)  Ltd.  3 0 L.G.R. A. 134 . 
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Probation order—whethe r conditio n fo r submissio n t o psychiatric 
treatment justified 
The Ful l Cour t o f th e Supreme Cour t o f Victori a ha d occasio n t o 
consider th e circumstance s i n whic h a  probatio n orde r shoul d b e 
made agains t a  defendan t o n conditio n tha t h e submitte d t o 
psychiatric or psychological treatment . 

The Full Court hel d that -
(i) a  probatio n orde r shoul d no t b e made releasin g a  convicte d 

person o n conditio n tha t h e submi t himsel f t o psychiatri c o r 
psychological treatment unles s -
(a) ther e wa s a  practica l wa y o f treatin g hi s psychiatri c o r 

psychological condition , 
(b) h e consented to a requirement in a probation order that he 

submit himsel f t o psychiatri c o r psychologica l treatment , 
and 

(c) th e various persons, hospitals and authorities necessary to 
provide treatment were prepared to accept the accused as a 
patient; and . 

(ii) treatmen t shoul d no t b e ordere d wit h th e consen t o f a 
convicted person unless he knew what treatment was intended 
to be carried ou t an d he was capable of comprehending what 
was involve d i n i t an d o f expressin g a  rea l an d informe d 
willingness to submit t o it . 

R. v . Tutchell  (1979) V.R. 248. 

Australia— Medica l fee s reimbursemen t cheque s — obligations o f th e Healt h 
Western Insuranc e Commission 
Australia The  firs t Plantif f had  bee n a  patien t o f th e secon d plaintiff , a 

medical practitioner, for some years and it had been his custom when 
submitting a  medical fee s reimbursemen t for m t o the defendant , a 
statutory corporation providing patient cover for the cost of hospital 
and medica l expenses , t o attac h t o i t a  directio n addresse d t o th e 
Manager requestin g th e fun d specificall y no t t o sen d hi s refun d 
cheques to the second plaintiff s hom e address but instead a  postal 
address at which that plaintiff practised . Although initially the fun d 
complied with the first plaintiff s request , i t subsequently informe d 
him tha t i t would n o longer d o so but woul d insis t o n sendin g the 
cheques t o th e secon d plaintiff' s hom e address , claimin g tha t thi s 
was required o f i t under s . 20(2) of the Health Insuranc e Act 1973. 

The plaintiffs eac h sought declarations that the first plaintiff wa s 
entitled t o nominat e a n address , othe r tha n hi s own , fo r sendin g 
"pay doctor " fun d cheques , an d tha t th e defendan t fund' s 
obligations to give the cheque to the second plaintiff pursuan t to the 
Act would thereby be validly discharged. 

The Suprem e Cour t o f Wester n Australi a dismisse d bot h 
summonses. In so doing, the Supreme Court hel d — 
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(i) unde r the Act the defendant was not compelled to send or hand 
the cheques payable to a  patient t o the patien t a t a n addres s 
nominated b y the patient; 

(ii) th e defendant's obligation under the Act was merely to give the 
cheque to the patient; 

(iii) tha t was accomplished at whatever address or place the patient 
received th e cheque , notwithstandin g wha t othe r plac e o r 
address h e may have nominated a s the address fo r payment ; 
and 

(iv) th e secon d plaintif f ha d n o standin g t o maintai n hi s actio n 
against the defendant becaus e the question of construction of 
the sub-section that the originating summonses raised was not 
one which woul d establis h whethe r o r no t h e was entitled t o 
any legal or equitable right . 

Stack v . The  Health  Insurance  Commission; Kirkman v . The 
Health Insurance Commission (21 October 1977 : not ye t reported). 

Dangerous drugs—connotation of a word as part of interpretation of 
statute—trial judge to decide meaning—whether international con-
vention could control or influence expressions in statute 
The Hig h Court of Australia granted the applicant special leave to 
appeal from th e dismissal of her appeal by the Western Australian 
Court o f Criminal Appeal (Yager  v. R. (1976 ) 11 A.L.R. 646 ) in a 
case i n whic h sh e ha d bee n convicte d o f tw o offences agains t th e 
Customs Act 1901—1975 , namely that she had, in contravention of 
s. 233B(l)(b), imported into Australia a prohibited import, and that 
she had, in contravention of s. 233(l)(c), without reasonable excuse 
had i n he r possessio n prohibite d imports , namel y a  quantit y o f 
cannabis. The High Court, by a majority, dismissed the applicant' s 
appeal agains t conviction . 

Section 4  of the Customs Act defines "cannabis " as a "cannabis 
plant" an d "cannabi s plant " a s " a plan t o f th e genu s cannabi s 
sativa". A t he r trial , th e applican t admitte d ever y element o f the 
charges agains t her , excep t tha t th e substanc e wa s a  prohibite d 
import. She admitted that the material in her possession was "plant 
material o f th e genu s cannabis" , bu t di d no t admi t tha t i t wa s 
"cannabis sativa" . Th e tria l judge rule d tha t h e would direc t th e 
jury, as a matter of law, that the phrase "plant of the genus cannabis 
sativa" i n the Custom s Ac t embraced al l plants of th e genus can-
nabis. Th e applican t the n ha d appeale d unsuccessfull y t o th e 
Western Australian court of Criminal Appeal on the grounds that— 
(a) becaus e th e lates t botani c opinion wa s tha t ther e wer e thre e 

species o f th e genu s cannabis , cannabi s sativ a bein g on e o f 
them, th e trial judge had misinterpreted th e Act and the ques-
tion whethe r th e substanc e possessed b y the applican t wa s or 
was not cannabis sativa should have been left t o the jury; and 
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(b) th e trial judge had erred in directing the jury to return a verdict 
of guilty. 

In arriving at its decision, the High Court held— 
(i) i t ma y b e accepte d tha t whe n a  statute use s an expressio n 

which is not self-explanatory i t may be necessary to determine 
to wha t th e statut e i s referrin g i n usin g th e descriptiv e 
expression; 

(ii) onc e th e meanin g i s assigned, th e furthe r questio n whethe r 
some substance or thing in fact falls within the description of 
the statute properly understood is a matter of fact to be deter-
mined by the tribunal of fact ; 

(iii) wher e the resolution of the connotation of a word used by the 
legislature whic h i s not self-explanator y i s undertaken a s a 
part of the interpretation of the statute, it is for the judge and 
not for the tribunal of fact to decide; 

(iv) i t was for the trial judge to decide the meaning of the descrip-
tive expression "genu s cannabis sativa"; 

(v) th e descriptio n "cannabi s sativa " wa s a n appropriat e des -
cription of the genus cannabis at the time when the Act was 
passed; 

(vi) th e meaning in the Act could no t be determined b y the cir-
cumstance that the description of the genus in the Act did not 
conform t o tha t containe d i n th e International  Code of 
Botanical Nomenclature; 

(vii) althoug h reference to that Code might be significant i n order 
to identify th e genus cannabis sativa, failure t o comply with 
the Cod e whe n describin g a  genu s woul d no t warran t th e 
conclusion tha t Parliamen t wa s specifying onl y a  particula r 
species; 

(viii) except , possibly, in the case where a special verdict had been 
found, a trial judge might never direct a jury to enter a verdict 
of guilty; 

(ix) a  tria l judge mus t direc t a  jury on any question o f la w that 
arose; 

(x) althoug h there was no reason why the trial judge should not 
make i t clear t o the jury tha t i f they do their duty they will 
return a verdict of guilty, it was still necessary for the judge to 
leave i t t o th e jur y t o bring i n a  verdict , an d h e could no t 
dictate the verdict they were to return; 

(xi) sinc e Bushell's  case (1670) 6 State Trials 999, it had been a 
fundamental principl e of constitutional law that a juror might 
not be punished for returning a verdict against the direction of 
the court, and hence might not be intimidated into returning a 
particular verdict ; 

(xii) whe n the jury was asked to return a general verdict, they had 
the right and duty to determine, not only the facts of the case, 
but the guilt or innocence of the accused; 
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(xiii) althoug h there were exceptional cases in which a judge might 
ask a  jury t o reconside r thei r verdict , i f they insiste d upo n 
their verdict the judge was bound to receive it; 

(xiv) ther e was no legitimate foundation for resorting to the defini-
tions of cannabis contained in the Narcotic Drugs Act 1961, 
an Ac t givin g forc e t o th e Singl e Conventio n o n Narcoti c 
Drugs 1961 , fo r th e purpos e o f modifyin g o r qualifyin g 
another statutor y definitio n containe d i n a  different Ac t of 
Parliament, such as the Customs Act; 

(xv) ther e was no basis on which the provisions of an international 
convention could control or influence th e meaning of words 
or expressions used in a statute, unles s it appeared tha t the 
statute was intended to give effect to the convention, in which 
event it was, on the authority of Salomon v. Commissioners of 
Customs and Excise [1967] 2 Q.B. 116 and The Banco [1971] 
P. 137 , legitimate t o resort t o the convention t o resolve the 
ambiguity in the statute; 

(xvi) a s cannabis sativa was a technical name or description, expert 
evidence to its denotation and identifying characteristics was 
receivable; and 

(xvii) a t bes t th e applicant' s cas e wa s tha t Parliamen t ha d bee n 
mistaken in treating cannabis sativa as a genus, but that could 
not alte r the circumstance tha t Parliament ha d prescribed a 
genus an d allo w th e Court t o say that Parliamen t ha d pre -
scribed a  species. 

Yager v. R. (1977 ) 13 A.L.R. 247. 

The Bahama s Deat h certificate—autopsy report—whethe r inadmissible as hearsay 
In a  tria l fo r murder , th e tria l judg e admitte d bot h th e deat h 
certificate an d an autopsy report . 

Section 42(5) of the Evidence Ordinance provides— 
Hearsay evidence may not be admitted except in following cases:— 

where the statemen t i s contained i n an y officia l record , boo k o r 
register kept for the information of the Crown or for public reference 
and was made as the result of inquiry by a public servant in discharge 
of a duty enjoined b y the law of the country in which such officia l 
record, book or register is kept 

Held by the Court o f Appeal— 
(i) t o be admissible under the subsection the document o r record 

must be one "made as a result of inquiry by a public servant in 
discharge of a  duty enjoined b y "law" ; 

(ii) th e post-morte m examinatio n an d subsequen t repor t wer e 
performed an d mad e pursuant t o such a public duty, and the 
report wa s a  "recor d .  .  .  kep t fo r th e informatio n o f th e 
Crown"; 
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(iii) th e subsection was not a statutory codification o f the common 
law of England and fell to be interpretted according to the plain 
meaning of the words; 

(iv) similarly , the death certificate wa s undoubtedly made "as the 
result of inquiry" b y the doctor, wh o was a "public servant " 
however it was not made "in discharge of a duty" enjoined by 
any law, and so, unlike the autopsy report, it had been wrongly 
admitted i n evidence; 

(v) eve n withou t bot h documents , th e caus e o f deat h ha d bee n 
proved conclusively by admissible evidence. 

Newbold v. Regina (Appeal No. 21 of 1979 : 6 March 1980) 

Belize Murder—absenc e o f apparent motive—whethe r raise s the plea of 
insanity—prejudicial effect of newspaper reports 
The appellan t wa s convicted o f murder . I n an unsworn statemen t 
from the dock he denied being anywhere near the scene of the crime. 
Counsel did, however, in cross-examination o f the doctor raise the 
possibility of a person not knowing what he was doing while he was 
drunk or under the influence of drugs. The doctor declined to make 
any statemen t o n th e effect s o f alcoho l o r drug s o f unspecifie d 
quantity on persons in general. Counsel for the appellant submitted 
that th e failur e o f th e judg e t o pu t t o th e jur y th e possibilit y o f 
insanity, on the basis of these questions and answers and the absence 
of proof o f any motive, vitiated the conviction. 

The Court held— 
the absenc e o f apparen t motiv e doe s no t ips o facto rais e th e 
possibility o f insanity . Th e mer e fac t o f a n apparen t lac k of 
motive di d not , i n the absenc e o f som e other fac t o r circum-
stance arising from the evidence, raise the issue of insanity and 
place upon the trial judge a duty to put the matter to the jury. 
Hypothetical question s pu t b y defenc e counse l t o a  Crow n 
witness cannot , i n the absenc e o f any factua l basi s for them , 
support a  submissio n tha t th e defenc e o f insanit y ha s bee n 
raised irrespectiv e of th e fac t tha t th e answer s to such hypo-
thetical questions do not in any way support the suggestion that 
the accused may have been insane. The obligation of a judge to 
put to the jury a defence not raised by the accused or by counsel 
refers to a defence which arises from th e evidence. 

The prejudicia l effec t o f newspape r report s which disclosed mor e 
details tha n wer e adduce d i n evidence wa s raised a s a ground fo r 
quashing the conviction. The Court held— 

while the y shoul d b e anxiou s t o avoid th e developmen t o f a 
situation wher e suc h indiscretion s b y newspaper s woul d 
necessarily abort any subsequent criminal trial, a clear warning 
by th e tria l judg e t o th e jur y t o "remov e fro m (their ) mind s 
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anything (they ) ma y hav e hear d o r ma y hav e rea d i n th e 
newspapers" was adequate, withou t referenc e t o the offendin g 
articles, and a more elaborate warning was not called for in view 
of th e strengt h o f the prosecutio n evidence . 

Leopoldo Jones  v . Regina  Crimina l Appea l No . 3  of 1977 . 

Canada— Mentall y defectiv e youn g woman—powe r o f Cour t t o authoris e 
Prince Edwar d sterilizatio n operatio n 
Island The  applicant , mothe r o f a  24-year-ol d gir l "Eve " sufferin g fro m 

extreme expressiv e aphasi a an d moderatel y retarded , sought — 
(a) a  declaratio n tha t "Eve " wa s a  mentall y incompeten t pursuan t 

to th e provision s o f th e Menta l Healt h Act ; 
(b) tha t th e applican t b e appointed th e Committee o f th e person o f 

"Eve"; an d 
(c) tha t th e applican t b e authorise d t o consen t t o a  triba l ligatio n 

operation (i.e . sterilization ) bein g performe d o n "Eve" . 
The evidence was that little is known of the cause or of any remedy 

for th e condition o f expressive aphasia, i n which the sufferer i s made 
to communicate her thoughts or concepts. "Eve " was not capable of 
informed consent , he r conditio n wa s probably non-inheritable , an d 
she was  incapabl e o f usin g effectiv e alternativ e mean s o f 
contraception. 

Held— 
(i) th e questio n o f consen t b y o r o n behal f o f a  mentall y 

incompetent perso n appear s t o b e a  ver y gre y are a wher e th e 
proposed procedur e i s only marginally therapeuti c o r i s strictly 
contraceptive; 

(ii) whil e "Eve " migh t no t b e abl e t o understan d an d full y 
appreciate th e fulfillmen t an d privileg e o f procreation , th e 
court mus t b e scrupulousl y cautiou s befor e deprivin g he r o f 
them; 

(iii) a n order appointing a person to be the committee of a person in 
need o f guardianshi p ha s effec t i n th e word s o f th e Menta l 
Health Ac t (R.S.P.E.l , 1974 , Cap M-9) , "i n th e same manne r 
as a grant to the committee of the person and estate if a lunatic 
made b y an d unde r th e orde r an d directio n o f th e Lor d 
Chancellor o f Englan d woul d hav e don e a t th e tim e o f th e 
passing o f th e Ac t 1 5 Victoria, Chapte r 36 , " ; 

(iv) i t appear s doubtfu l whether , i n earl y Victoria n times , th e 
direction o f th e Lor d Chancello r woul d hav e encompasse d 
sterilization procedures ; 

(v) b y s . 4 5 o f th e Crimina l Code , sterilizatio n performe d fo r 
purely contraceptive purposes is not illegal if (a) it is voluntarily 
submitted t o by the patient, (b ) with informed consent , an d (c ) 
it ca n b e foun d t o b e fo r th e benefi t o f th e patient . Dame 
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Cataford et  al  v . Docteur  M orean (noted a t Canadian  Bar 
Review Vol LV11, No. 1, p. 89) does not go so far as to say that 
purely contraceptive sterilization is necessarily legal, even with 
consent, i n all circumstances; 

(vi) th e decisio n t o carr y ou t a  non-therapeuti c operatio n o n a 
minor o r a  mentall y incompeten t i s no t withi n th e parent' s 
subjective judgment, o r the doctor's clinica l judgment; 

(vii) th e cour t wa s invited t o invoke it s traditiona l jurisdiction a s 
parens patriae, there being no clear statutory authority for the 
mother to authorise the proposed surgical procedures, and the 
fact that there may be no precedent for this should not in itself 
be a deterrent; 

(viii) th e cour t shoul d no t exclud e th e possibilit y o f medica l 
advances discovering a remedy fo r "Eve's " condition , and as 
the operatio n woul d b e irreversible , t o permi t i t t o b e 
performed coul d be to deny her the privilege and right to bear 
children; 

(ix) regardles s o f ho w retarde d the y ma y be , th e "Eves " wer e 
persons with rights which the courts must preserve and protect. 

In the matter of "Eve"  (judgmen t delivered 1 4 June 1979: not yet 
reported). 

Gibraltar Manslaughter-caus e o f deat h - traum a an d pre-existin g natura l 
disease. 
The defendant wa s charged with manslaughter. He admitted having 
assaulted a fellow seaman, kicking him first in the stomach and then 
twice or three times on the head. The cause of death was established 
as rupture of a  pre-existing developmental aneurism of the cerebral 
vessels. The defence accepted that the death was probably the result 
of the assault but argued that coincidence could not be excluded. The 
question wa s whethe r th e probabilit y wa s sufficien t t o satisf y th e 
standard o f proof . 

For the defence, it was argued, relying on R. v. Summers (1953) 36 
Cr. App. R. 14 , that the direction to be put to the jury was that they 
must fee l sur e o f th e guil t o f th e defendant . Th e Chie f Justic e 
rejected this and, relying on McGreevy v. D.P.P. (1972 ) 57 Cr. App. 
R. 424, adhered to the standard o f proof beyon d reasonable doubt. 
He directed th e jury tha t th e la w does no t requir e certaint y bu t a 
very, ver y high degre e of probability , suc h tha t whil e there are or 
may b e other possibilities , i t woul d b e unreasonable t o tak e the m 
into account. The jury convicted. An appeal is pending. 

R. v . William  Cooper  (1979: not ye t reported). 
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India Article s 19(l)(g) , 226 of th e Constitution—whether right to receive 
higher or professional education which is a pre-requisite to practising 
a trade or profession coul d be considered to be fundamental right 
capable of being enforced 
The Court has held that— 

(i) th e decisio n o f th e Suprem e Cour t i n th e cas e o f Manek a 
Gandhi (AI R 197 8 SC 597) would appea r t o hav e affixe d it s 
seal of approva l o n th e principle tha t eve n i f a  right wa s not 
specifically name d i n th e fundamenta l right s chapte r o f th e 
Constitution, it may still be fundamental righ t covered by some 
clause o f it s variou s articles , i f i t wa s a n integra l par t o f a 
named fundamenta l righ t or partook o f the same basic nature 
and character as an embodied fundamenta l right , even though 
it wa s no t enoug h tha t th e righ t claime d merel y flow s o r 
emanates from a  named fundamental righ t or that its existence 
was necessary in order to make the exercise of the named fun -
damental righ t meaningfu l an d effective ; 

(ii) i f th e righ t t o receiv e highe r educatio n o r a  professiona l 
education, whic h i s a  pre-requisit e t o practisin g a  particula r 
trade o r professio n o r t o exercis e som e o f th e fundamenta l 
rights, suc h a s th e freedo m o f expression , b e i n themselve s 
fundamental right s on the basis of the aforesaid theory , there 
would b e n o escap e fro m th e conclusio n tha t whe n th e pet -
itioner was sought to be deprived of the opportunity to pursue 
medical education by an improper order, the impugned action 
(of cancellatio n b y th e Universit y o f Delh i o f hi s admissio n 
when he had reached the fifth an d final yea r of his studies on 
the ground tha t o n verification i t had been found tha t h e did 
not belong to the Scheduled Caste and had obtained admission 
by a false representation) would constitute an infraction o f his 
fundamental right ; 

(iii) i n the present state of the law, it is not easy to hold either with 
reference to the theory of emanation or extension or that of the 
integral part of a  named fundamenta l righ t to say that any or 
every denia l o f a n opportunit y t o carr y ou t professiona l o r 
technical education or studies would necessarily impinge on the 
fundamental righ t t o carr y o n an y trad e o r professio n fo r 
which suc h technica l o r professiona l stud y ma y b e a  pre -
requisite. There can , however , b e no doubt i n the context o f 
the lega l positio n tha t obtain s toda y tha t wher e th e righ t t o 
pursue professiona l o r technica l studies , th e completio n o f 
which would directly entitle a student to practise a profession , 
as i n th e presen t case , an y imprope r interferenc e i n suc h a 
pursuit woul d attrac t th e fundamenta l righ t t o carr y o n th e 
profession becaus e the right to carry on the profession woul d 
be directly interfered wit h by such an improper order . 

Inder Parkash v. Deputy  Commissioner,  Delhi,  AIR 197 9 Delhi 
87. 
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Kenya Medica l practitioner struck off—jurisdiction t o entertain appeal 
The appellant , a  medica l practitioner , wa s struck of f th e Registe r 
following an inquiry by the Medical Practitioners Board. Some four 
months afte r th e decisio n o f th e Boar d th e appellan t invoke d hi s 
statutory righ t of appea l to the High Court. The relevant provision 
did not stipulate the time in which the appeal must be made and the 
appellant brough t th e matte r befor e th e cour t b y wa y o f a n 
application fo r leav e to file the appeal ou t o f time . The trial judge 
was of the view that the appeal must be made " without unreasonable 
delay" (s. 58 Interpretation and General Provisions Act) and that in 
the circumstance s th e dela y wa s unreasonable . Th e appea l wa s 
dismissed. The appellant appeale d agains t this decision. 

The argument before the Court of Appeal was whether that Court 
had jurisdiction to hear an appeal in the absence of specific statutory 
authority. Counsel for the respondent sought to argue that the court 
lacked (criminal) jurisdiction on the basis that the appeal was made 
not from a n appeal decision of the Supreme Court but a decision of 
the Supreme Court refusin g leav e to appeal out o f time . The court 
refused t o follo w a n earlie r rulin g o f th e Eas t Africa n Cour t o f 
Appeal which supported counsel's argument and took the wider view 
that onc e a case had bee n brought befor e th e Supreme Court "th e 
ordinary incident s of th e procedure of tha t cour t ar e to attach an d 
also tha t an y genera l righ t o f appea l fro m it s decision s likewis e 
attaches" (Lor d Haldane , L.C . i n National  Telephone  Company 
Limited (in  Liquidation)  and  anor  v . Her  Majesty's  Postmaster 
General [1913] A.C . 546) . I t followe d tha t th e cour t hel d i t ha d 
jurisdiction t o conside r a n appea l o n th e questio n o f th e tim e in 
which a n appea l mus t b e brought fro m th e Medica l Board . I t was 
accepted that the appeal must be made without unreasonable delay, 
but in the event the court held that the delay in the present case was 
not unreasonable . 

Dr. Munene v. Republic  (29 May 1978 : not ye t reported). 

Nauru Precedent—constructio n o f Crimina l Code—caus e o f death — 
removal of mechanical respirator 
The accused was charged with manslaughter contrary to s. 303 of the 
Criminal Cod e (Firs t Schedul e t o the Crimina l Code Ac t 189 9 of 
Queensland (Adopted)) . The accused, whils t intoxicated , drove a 
motor-cycle and in the course of overtaking another vehicle went on 
to the wrong side of the road and collided with an oncoming motor-
cycle driven by the deceased. The deceased suffered extensiv e head 
and facia l injurie s an d die d fou r day s late r whe n a  mechanica l 
respirator was removed preparatory to transferring him to Australia 
for further treatment . 

Convicting the accused the Supreme Court of Nauru held— 
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(i) a s appeals now lie to the High Court of Australia it was bound 
by th e decision s o f tha t Cour t o n th e constructio n o f th e 
Criminal Code; 

(ii) eve n though removal of the respirator may have contributed 
to death the injuries sustained in the collision were a cause of 
death s o lon g as they were "a n operatin g caus e an d a  sub-
stantial cause of the death"; 

(iii) th e remova l of th e respirato r althoug h unnecessar y was not 
unreasonable an d di d no t brea k th e chai n o f causatio n bu t 
rather was the same as if treatment had been available but not 
used. 

In so holding, the Court considered and applied the decisions in 
Evgeniou v. The  Queen [1964] A.L.J.R. 508; Thomas Joseph Smith 
(1959) 43 Cr. App. R. 121 ; and Robert Konrad Blaue (1975) 61 Cr. 
App. R. 271. The Court doubted the proposition that if the cessation 
of treatmen t ha d bee n criminall y negligen t th e chain of causation 
would have been broken, as being logically unsound, but did not find 
it necessary to decide the point. 

Republic v . Inak  Scotty  Criminal Cas e No . 3/197 7 (Sup. Ct.) . 

New Zealan d Abortio n -  Meanin g of "unlawfully" in s. 18 3 of Crimes Act 1961 
The defendant , a  qualified medica l practitioner, wa s acquitted on 
12 counts charging that, with intent to procure the miscarriage of the 
woman concerned, he unlawfully use d an instrument on 12 named 
women contrary to s. 183(l)(b ) of the Crimes Act 1961 . The trial 
Judge had directed the jury that the test for whether or not the use of 
an instrument was unlawful was whether it was necessary to preserve 
the woma n fro m seriou s dange r t o he r lif e o r t o he r physica l or 
health, no t being the normal dangers of pregnancy and childbirth. 
On a  case stated , th e Crown submitted tha t the Judge's direction 
went too far in that the jury was told that serious danger to physical 
or mental health was a sufficient justification in itself, irrespective of 
whether such dangers to health carried with it a real danger of the 
mother dying or her life being shortened. 

Held (Wild CJ dissenting) — 
for the purposes of the criminal law, at least in the case of induced 

miscarriage durin g th e first  tremeste r o f pregnancy , a  bona fide 
intention t o preserve the health of the mother from a  real or sub-
stantial risk  o f seriou s har m prevente d a n abortio n fro m bein g 
unlawful, and the Judge's direction was correct in law subject to the 
qualification tha t th e concludin g word s "no t bein g th e norma l 
dangers of pregnancy and childbirth" were at best redundant and , 
although ther e was no misdirection, were better left unsaid . 
R. v . Bourne  [1939 ] 1 K.B. 687, R. v . Newton and Stungo [1958] 
Crim L.R . 46 9 and R.  v . Davidson  [1969] V.R. 66 7 considered . 
R. v . Woolnough  (Cour t o f Appeal , Wellington , 2 2 Jul y 1976 ; 
CA 14/7) . Noted at [1976] Butterworths Current Law para 593. 
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Murder — Inten t — Defence o f automatism 
A fe w hour s afte r takin g LS D accuse d sho t a  friend a t poin t blan k 
range wit h a  sawn-of f sho t gun . O n th e basi s o f a  pre-existin g 
psychiatric disorde r o r the ingestio n o f LSD or both th e alternativ e 
defences wer e i n effec t automatism , o r insantiy , o r incapacit y t o 
form th e necessary "murderous " intent . The jury found th e accused 
guilty of murder . Th e summing-u p ha d proceede d o n the basis tha t 
self-induced intoxicatio n could be a defence t o manslaughter, bu t on 
appeal i t wa s agree d tha t th e applicabilit y o r otherwis e i n Ne w 
Zealand o f DPP  v . Majewski  [1976) 2 All  E.R. 14 2 be kept open. — 

Held, dismissin g appea l — 
(i) i t may well be that when the evidence in a case is considered a s 

a whol e th e initia l presumptio n o f sanit y (s . 23(1 ) o f th e 
Crimes Ac t 1961 ) wil l fai l t o lea d t o a  clea r inferenc e o f 
mens rea , i n whic h even t th e accuse d i s entitle d t o b e 
acquitted. Bu t once , sanit y bein g presumed , th e necessar y 
intent i s clearly t o b e inferred , the n th e onu s rest s upo n th e 
accused i n terms of s . 23(2 ) to show that by reason o f diseas e 
of th e min d h e di d no t appreciat e eithe r th e physica l o r th e 
moral qualit y o f his acts. I f he fails to do this, the provisiona l 
presumption o f sanit y wil l no t hav e bee n displace d no r th e 
consequential inferenc e o f capacity an d intention ; 

(ii) o n th e fact s i t was unnecessary fo r th e Judge t o raise alterna -
tive an d hypothetica l ground s fo r manslaughter , havin g o n 
other ground s lef t suc h a  verdict t o the jury ; 

(iii) th e Judge was justified i n commenting upo n the failure o f th e 
accused to give evidence despite the insanity defence, becaus e 
an importan t issu e put forwar d o n behal f o f accused was tha t 
he ha d acte d i n som e sor t o f tranc e an d hi s hearsa y explan -
ations t o the doctors were given b y them i n evidence ; 

(iv) Crow n counse l mus t no t figh t fo r a  convictio n no r embar k 
upon a  course of conduct calculated t o persuade th e jury to a 
point o f vie w o n th e basi s o f prejudic e o r emotion . Certai n 
extracts taken from Crow n counsel's final address were unfai r 
and objectionabl e bu t take n i n contex t wit h th e res t o f th e 
address an d balance d agains t th e summing-u p ther e wa s n o 
real ris k tha t the y tippe d th e balanc e agains t th e appellant . 

R. v . Roulston  (Cour t o f Appeal , Wellington , 2 9 Jul y 197 6 
CA 119/75) . Noted a t [1976] Butterworths Curren t La w para. 594 . 

Witness grante d leav e t o refresh hi s memory fro m notes—whethe r 
cross-examining counse l entitled to inspect notes 
The Supreme Court has held that where a witness uses a document in 
the witness box to refresh hi s memory, the document may be seen by 
the opposin g party . Th e practic e o f no t permittin g defence counse l 
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to loo k a t note s mad e b y prosecution witnesse s suc h a s policeme n 
and traffi c officer s wa s expressly disapproved . 

Brownrigg v . Ministry  of  Transport  [1977 ] New Zealan d Recen t 
Law 159 . 

Income Tax—donatio n t o Society fo r the Protection o f the Unbor n 
Child—whether charitabl e donation 
The taxpaye r claimed a s a deduction a  donation mad e to a pressure 
group activel y campaigning for restrictiv e abortio n laws . The Com -
missioner disallowe d it . 

On appea l b y th e taxpaye r th e Supreme Cour t held — 
(i) i n determinin g whethe r th e fund s o f a  societ y wer e bein g 

disbursed fo r charitabl e purpose s i t wa s relevan t t o enquir e 
not only as to the stated objects of the society but also as to the 
manner i n which thos e purposes were being carried out ; 

(ii) fund s ar e no t disburse d fo r charitabl e purpose s i f th e domi -
nant purpose , o r on e o f th e mai n purposes , o f a  society wa s 
political; 

(iii) th e professe d singl e objec t o f th e societ y wa s t o preven t 
changes in the statute law and to encourage furthe r legislativ e 
safeguards: thi s wa s to frustrat e a n obviou s politica l object , 
and s o wa s itsel f a  politica l objec t an d no t a  charitable one ; 

( iv) no r were the activities charitable as being for the advancemen t 
of education , a s th e advancemen t o f educatio n doe s no t 
include th e indoctrinatio n wit h the merit s of a  cause. I t i s not 
for th e publi c benefi t t o take on e sid e i n a  controversy, eve n 
when the advancement of moral thinking is the means adopted 
to inclin e publi c opinion toward s th e desire d direction . 

Molloy v . Commissioner  of  Inland  Revenue  (1977 ) 2  T.R.N.Z . 
211. 

Patents—opposition proceeding s 
The impac t o f penicilli n wa s firs t observe d i n 192 9 b y Fleming . 
Penicillin was  isolate d durin g WW 2 researc h an d produce d 
biosynethically unti l 195 9 whe n Beecha m demonstrate d thei r ne w 
"semi-synthetic" penicillins . I n 1959/6 0 Beecha m an d Bristo l co -
operated an d durin g thi s tim e "ampicillin' ' wa s discovered ; i t 
became th e standar d agains t whic h other s wer e tested . I n 196 4 
Beecham file d U K paten t specificatio n 978178 ; thi s note d an d 
claimed th e desirabl e propertie s o f th e o -, m-  an d p-  hydrox y 
derivatives of ampicillin when tested against certain micro-organism s 
in mice . "Amoxycillin " i s th e p -(-)hydroxy derivativ e o f 
ampicillin. Beecha m used i t in 196 8 in tests on humans and foun d it s 
absorption qualitie s exceede d thos e o f ampicillin ; a  paten t 
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application wa s file d i n th e U K i n 196 8 and i n N Z i n 196 9 (No. 
157516). The paten t right s fo r amoxycilli n hav e been contested b y 
Bristol i n man y countries . Barke r J . ha s recentl y determine d th e 
result in New Zealand in a 109-pag e judgment. 

The judgmen t commence s wit h a n explanatio n o f th e rol e o f 
Professor Ferrie r o f Victori a Universit y wh o acte d a s scientifi c 
adviser to the Court (a novelty in the country). Another preliminary 
discussion is of the nature of opposition proceedings (i.e. under s. 21 
of the Patents Act 1953) : the questions to be asked include: Is there a 
prima facie case for the grant of a  patent? Does justice require that 
the application b e allowed t o procee d t o resis t invalidit y claim s in 
proper revocatio n proceedings (i.e. under s . 41)? 

The two grounds advanced b y Bristol in their opposition were (i) 
prior publication (in patent no . 978178) and (ii ) obviousness i.e. no 
inventive step involved havin g regar d t o the stat e of th e art) . Both 
failed and the Commissioner was ordered to seal Beecham's patent. 

Barker J . set s out a  number o f reasons for hi s conclusion on the 
prior publication point including the fact that 978178 referred to tests 
on mice (not necessarily applicable to humans), that 978178 referred 
to compounds of which amxycillin was a component (which was not 
made until some time later) and that the English Court of Appeal has 
recently decide d th e identica l contes t i n Beecham's favour . O n the 
obviousness point , h e considered tha t th e Bristol evidence involved 
too much hindsight . 

Beecham Group Limited  v . Bristol-Myers  Company, (Suprem e 
Court—Wellington, M  285/78 ; 2 0 Februar y 1980 ) note d i n The 
Capital Letter Vol. 3 No. 6 (87). 

Misuse of drugs—whether evidence of propensit y admissible 
This decision raised importan t issue s relating to the admissibility of 
evidence tending to establish the propensity of an accused in relation 
to the class of offence charged . The applicant was found guilt y by a 
jury o n th e charge of importin g cannabi s resi n int o Ne w Zealand . 
Part o f th e evidence upon whic h the Crown relie d was evidence of 
propensity; that is , evidence as to the appellant's wider involvement 
in th e dru g scene . The particula r evidenc e t o whic h objectio n wa s 
made was categorised a s follows— 
(a) tw o set s o f scale s foun d a t th e applicant' s hous e whic h o n 

scientific examinatio n reveale d minut e traces of heroin , 
(b) tha t the applicant was a drug addict , 
(c) tha t morphin e had been foun d a t the applicant's house , and 
(d) tha t th e applican t dispute d th e valu e o f th e cannabi s resi n 

estimated b y th e Polic e an d use d certai n colloquia l phrases , 
often attribute d to drug users, to describe the various controlled 
drugs. 
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Following the rule laid down by R. v . Te  One [1976] 2 N.Z.L.R. 
510, 514; that evidence must be excluded i f i t can do no more than 
show tha t th e defendan t i s likel y t o hav e committe d th e crim e 
charged, th e Court rule d that— 

(i) th e relevanc e o f th e above-mentioned evidenc e to th e charge 
was limite d t o propensity . It s onl y relevanc e wa s to indicat e 
that because of the applicant's involvement in the drug scene he 
was the type of person who could be expected t o commit thi s 
type of offence ; 

(ii) th e evidence should no t have been admitted by the trial judge 
on the basis that it s prejudicial effec t outweighe d it s probative 
value. The cumulative effect o f the evidence was to create a real 
risk o f a  miscarriage of justice. 

The Cour t decline d t o orde r a  ne w tria l o n th e basi s tha t th e 
remaining evidenc e adduce d b y th e Crow n amounte d t o n o mor e 
than a  serious suspicio n tha t th e applicant ha d been a  party t o the 
importation of cannabis resin and was therefore insufficient t o place 
before a  jury. The appellant wa s accordingly acquitted . 

R. v . Jennings [1979] N.Z. Recent La w 339. 

Swaziland Disposa l o f a child's body—intent to conceal birth—whether death 
before or after disposal material 
The accused had pleaded guilty in the Magistrate's Court of having 
contravened s . 2(1) of the Concealment of Birth Act 194 3 (No. 5 of 
1943), but the matter thereafter cam e to the High Court on review 
when the Chief Justice directed that it be set down for argument. It 
appeared fro m th e recorde d evidenc e tha t th e accuse d ha d given 
birth to a child which she dumped in her toilet, from where the child 
was removed t o hospital but who died about thre e days later fro m 
atelectasis of the lung. Section 2 of the Swaziland Act is in practically 
identical term s wit h s . 11 3 o f th e Sout h Africa n Genera l La w 
Amendment Act 1935 (No. 46 of 1935). The section under which the 
accused was convicted on her plea of guilty makes it an offence fo r a 
person to dispose of the body of any child with intent to conceal the 
fact o f it s birt h "whethe r suc h chil d die d before , durin g o r afte r 
birth". I n the case of R. v. Lequila (1946) E.D.L. 8  Gardner J. on 
review, not argued before him by Counsel, held that there could be 
no conviction unless what was disposed of was the dead body of the 
child. In R. v. Oliphant (1950)(l)S.A.48deBeerJ. P . stated that the 
relevant section "quite clearly envisages the disposal of a dead body 
and this is an essential element of the crime which should have been 
alleged". 

The Chief Justice Mr. Justice C. J. M. Nathan, however, differe d 
from th e decisions in these cases. 

Held— 
(i) th e evil with which the legislature is concerned is the disposal 
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of the body of a child with intent to conceal the fact of its birth, 
and should be just as much an offence i f the child is alive as if it 
is dead ; 

(ii) i n th e ligh t o f s . 2(3 ) of th e Ac t whic h i s to the effec t tha t " a 
person ma y be convicted unde r subsection (1 ) although i t has 
not been proved tha t the child in question died before it s body 
was dispose d of " ( a simila r provisio n appear s i n th e Sout h 
African section) , i t was unnecessar y t o prov e tha t th e chil d 
was dea d befor e th e bod y wa s dispose d o f an d tha t th e 
subsection indicate d tha t i t could jus t a s well b e a  liv e body . 

The convictio n wa s accordingly confirmed . 
Rex v . 5 . M.  Nkambule  (Revie w Cas e No . 13 5 of 1976) . 

Professional negligenc e —  applicatio n o f doctrin e o f re s ips a 
loquitur —  standar d of proof in cases of professional negligenc e 
The responden t sue d throug h hi s next frien d fo r damag e t o hi s eye 
during a forceps delivery at birth. The mother had been in labour fo r 
some tim e and the midwife, realizin g that there were complications , 
called i n a  doctor , th e secon d appellant . H e discovere d tha t th e 
foetus wa s i n th e righ t occipto-posterio r positio n an d tha t ther e 
was foeta l distress . H e trie d t o rotat e th e hea d t o th e occipito -
anterior positio n bu t could no t d o so and henc e h e manouvre d i t to 
the straight occipita l position. H e inserted the forceps over the head 
and delivere d th e bab y b y traction . Th e child , however , sustaine d 
injury t o it s eye whic h wa s treate d durin g te n day s th e mothe r an d 
the chil d remaine d i n th e hospital . Th e bab y wa s late r take n t o a 
Kampala specialis t bu t i t was discovered tha t i t was too late to save 
the sigh t o f th e eye . 

The Hig h Cour t hel d tha t th e docto r ha d bee n negligen t i n not 
checking th e positio n o f th e forcep s o r applyin g the m improperly , 
and tha t th e principl e of re s ipsa loquitu r applied . Th e hospita l was 
found negligen t i n not referring th e child to an eye specialist i n time. 
The Hig h Cour t als o accepte d a  propositio n o f Lor d Dennin g i n 
Hucks v . Cole  [1968 ] New L.J . 46 9 t o th e effec t tha t standar d o f 
proof i n a  cas e chargin g professiona l negligenc e agains t a  medica l 
man wa s highe r tha n i n other cases . 

On appea l t o th e Cour t o f Appea l fo r Eas t Africa , i t was held -
(i) th e cour t ha d neve r come acros s a  case where th e doctrine of 

res ips a loquitu r ha d bee n applie d t o a  mistak e o r erro r o f 
judgment b y a  surgeo n i n a  difficul t an d trick y operatio n a s 
the forcep s deliver y o f a  baby . I t woul d b e placin g a n 
impossible burden on a surgeon i f the doctrine applied and the 
surgeon, i n any operation no t entirely successful , woul d hav e 
the onu s o f justifying ever y momen t i n operation ; 

(ii) th e evidence had established what had occurred and therefor e 
the doctrin e o f res ips a loquitu r coul d no t apply ; 
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(iii) o n th e fact s i t ha d no t bee n show n tha t th e docto r wa s 
negligent; 

(iv) th e injur y t o the eye wa s caused b y the operatio n an d no t by 
any failur e o n th e par t o f the hospita l t o refe r th e child t o an 
eye specialist ; 

(v) th e burde n o f provin g negligenc e agains t a  medica l o r 
professional ma n wa s no t highe r tha n i n othe r case s -  th e 
burden bein g to prove tha t damage was caused b y negligenc e 
and no t a  question o f misadventur e an d tha t burde n mus t b e 
discharged o n a  preponderance o f evidence . 

Pope John's  Hospital  and  another  v . Kasozi  [1974 ] E.A . 221 ; 
[1974] H.C.B . 49 . 

United K i n g d o m Cannabi s -  definitio n -  whethe r leave s an d stalk s containin g 
cannabis resi n included i n definition 
Section 37(1 ) o f th e Misus e o f Drug s Ac t 197 1 defines cannabi s a s 
"the flowering  o r fruitin g top s of any plant o f the genus of cannabis 
from whic h th e resi n ha s not been extracted. " Hel d b y the Court o f 
Appeal (quashin g convictions fo r possessio n o f cannabis leaves and 
stalks containing cannabi s resin ) -

(i) th e word s "flowerin g an d fruitin g tops " wer e word s o f limi -
tation indicatin g a  par t an d no t th e whol e o f th e plan t abov e 
the ground , s o that th e leave s and stalk s were no t necessaril y 
within th e definitio n eve n thoug h the y containe d cannabi s 
resin; 

(ii) i n the absence of evidence that they were parts of the flowering 
or fruitin g top s the conviction s woul d b e quashed . 

R. v . Goodchild  [1977 ] l  W.L.R . 473 . 

Written statements by experts—preferable to have fewer experts give 
evidence on oath 
In a  cas e allegin g unlawfu l possessio n o f a  dru g th e prosecutio n 
tendered a  larg e numbe r o f statement s b y experts . O n appea l th e 
Court o f Appea l observe d tha t thi s wa s no t alway s a  satisfactor y 
approach. The judge requires the assistance of watching the witness, 
listening t o hi m an d observin g hi s demeanou r a s muc h a s whe n 
dealing wit h a  technica l questio n a s whe n dealin g wit h a  running -
down accident . I t would have been better had the judge had perhap s 
two or even thre e expert s who could be cross-examined, wh o could 
explain matter s t o assis t hi m i f possible . 

R. v . Goodchild  (No.  2)  [1977 ] 1  W.L.R. 1213 . 
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Proceedings fo r persona l injuries—orde r fo r productio n o f hospita l 
records—whether jurisdiction to limit production to medical advisers 
By s . 32(1 ) o f th e Administratio n o f Justic e Ac t 1970 — 

"On th e application o f a  part y t o an y proceeding s i n which a  claim in 
respect of personal injuries is made, the High Court shall have power to 
order a person who is not a party to the proceedings and who appears to 
the cour t t o be likely to have in his possession, custod y o r powe r any 
documents which are relevant to an issue arising out of that claim (b) to 
produce to the applicant suc h of thos e documents as are in his posses-
sion, custody or power" . 

The hospita l record s relatin g t o th e treatmen t o f th e respondent , 
who was plaintiff i n an action arising out o f a n accident , wer e in th e 
custody o f th e appellants . Th e respondent , th e defendan t i n th e 
action, applie d unde r s . 32(1 ) o f th e Ac t fo r a n orde r tha t th e 
appellants shoul d produc e the m t o him , an d a n orde r wa s made fo r 
production " t o th e lega l adviser s o f th e defendants" . O n appea l b y 
the appellants , th e Cour t o f Appea l (Norther n Ireland ) refuse d t o 
vary th e orde r s o a s t o direc t productio n "t o medica l adviser s 
nominated b y th e defendan t an d th e appellan t respectively" . 

On appeal , the House of Lord s affirmed th e decision o f the Cour t 
of Appeal , an d hel d tha t th e cour t ha d n o discretio n t o orde r th e 
doing o f anythin g differen t fro m tha t whic h alon e was  require d b y 
s. 32(1) , namely , t o produc e th e document s t o th e applicant , whic h 
in th e ordinar y cours e o f litigatio n woul d b e carrie d ou t b y pro -
duction t o hi s solicitor . Dunning  v . United  Liverpool  Hospitals' 
Board of  Governors  [1973 1 1  W.L.R . 586 ; Davidson  v . Lloyd 
Aircraft Services  Ltd.  [1974 ] 1  W.L.R . 1042 ; an d Deistung  v . 
South West  Metropolitan  Regional  Hospital  Board  [1975 ] 1 
W.L.R. 21 3 (C.A.) overruled . 

McIvor v . Southern  Health  and  Social  Services  Board  [1978 ] I 
W.L.R. 75 7 (H.L.) . 

Abortion—injunction—whether husban d ca n restrai n wif e fro m 
seeking abortio n 
A husband sough t a n injunction t o restrain his wife, and a  charitable 
organisation, fro m causin g o r permittin g a n abortio n t o b e carrie d 
out upo n th e wif e withou t th e husband' s consent . 

Held t h a t -
since an unborn chil d ha s no right s of it s own and a  father ha d n o 
rights a t commo n la w ove r hi s illegitimat e child , th e husband' s 
right to apply fo r th e injunction ha d to be on the basis that h e had 
the statu s o f husband ; tha t th e court s ha d neve r exercise d 
jurisdiction t o contro l persona l relationship s i n marriag e and , i n 
the absenc e o f th e righ t t o b e consulte d unde r th e Abortio n Ac t 
1967, the husband ha d n o right s enforceable i n law or in equity t o 
prevent hi s wif e fro m havin g a n abortio n o r t o sto p th e doctor s 
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carrying out the abortion, which was lawful unde r the Act of 1967 . 
Per curiam.  I t woul d b e quit e impossibl e fo r th e court s t o super -

vise the operation o f the Abortion Ac t 1967 . The great socia l respon -
sibility i s firml y place d b y la w upo n th e shoulder s o f th e medica l 
profession. 

Paton v . British Pregnancy  Advisory  Service  Trustees  and another 
[1978] 3 W.L.R. 687 . 

Dentist—professional misconduct—whethe r assessor' s advic e t o 
disciplinary committe e misdirection—whethe r sentence  wron g o r 
unjustified 
The appellan t a  registere d dentist , permitte d unqualifie d staf f t o 
insert fillin g material s int o th e teet h o f a  patient . H e was  charge d 
with havin g bee n guilt y o f infamou s o r disgracefu l conduc t i n a 
professional respect . A t th e hearin g befor e th e Disciplinar y Com -
mittee o f th e Genera l Denta l Council , th e lega l assesso r advise d th e 
committee tha t "infamou s conduct' ' mean t "seriou s conduc t i n a 
professional respec t ' an d tha t i n deciding whethe r th e conduct ha d 
been serious the committee should apply the ordinary standard o f th e 
profession, an d no t a  special standard greate r tha n wa s ordinarily t o 
be expected. The committee foun d th e appellant guilt y of the charg e 
and pursuan t t o s . 2 5 (1 ) (¿? ) of th e Dentist s Ac t 1957 , ordere d hi s 
name t o b e erase d fro m th e register . 

On appea l b y the appellan t t o the Judicia l Committe e agains t th e 
finding o f guilt , o n th e ground , inte r alia , tha t th e assesso r ha d 
misdirected th e Disciplinar y Committe e b y makin g n o distinctio n 
between negligen t an d infamou s o r disgracefu l conduct , an d agains t 
the sentence , i t wa s held , dismissin g th e appeal , that — 

(i) a  dentist coul d onl y be found guilt y of infamous o r disgracefu l 
conduct i n a  professional respec t i f th e conduct wa s such a s t o 
deserve the strongest reprobation : tha t i t was for the committee 
to determine whethe r i n law and i n fact th e appellant ha d bee n 
guilty o f suc h conduc t and , sinc e th e committe e ha d bee n 
reminded o f severa l decision s whic h accuratel y state d th e law , 
the advic e tendere d b y th e assesso r ha d no t ha d sufficien t 
significance t o th e result t o invalidate the committee's decisio n 
and, therefore , i t coul d no t b e a  groun d fo r quashin g th e 
finding o f guilt . 

Dicta o f Lor d Jenkin s i n Felix  v . General  Dental  Council 
[1960] A.C . 704 , 720 , (P.C. ) an d Lor d Gues t i n Sivarajah  v . 
General Medical  Council  [1964 ] 1  W.L.R . 112 , 11 7 (P.C. ) 
applied; 

Per curiam.  Th e Judicia l Committe e regar d Lor d Jenkins ' 
exposition i n Felix v . General  Dental  Council  [1960 ] A.C. 704, 
720, as so valuable that , withou t goin g so far a s to say that hi s 
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words should invariably be cited in every disciplinary case , they 
think tha t t o d o s o would b e a  commendabl e course . 

(ii) sinc e th e Disciplinar y Committe e was  i n th e bes t positio n t o 
weigh th e seriousnes s o f professiona l misconduct , th e Judicia l 
Committee woul d onl y interfer e wit h th e exercis e b y th e 
Disciplinary Committe e o f it s discretio n a s t o sentenc e i f th e 
sentence wa s wron g o r unjustified : an d that , althoug h th e 
sentence o f erasur e passe d o n th e appellan t wa s undoubtedl y 
severe, i t coul d no t b e sai d t o b e wron g o r unjustified . 

Dicta o f Lor d Upjoh n i n McCoan  v . General  Medical 
Council [1964 ] 1  W.L.R. 1107 , 1112 , (P.C. ) applied . 

Per curiam.  Th e penalty provision s o f th e Dentist s Act 195 7 
need t o b e reconsidered i n th e ligh t o f th e fac t tha t unlik e th e 
corresponding statutor y provision s applicabl e t o doctor s th e 
Act ha s no t bee n amende d t o permi t th e impositio n o f th e 
milder penalt y o f suspensio n fo r a  perio d no t longe r tha n 1 2 
months in cases involving what may properly be regarded as the 
less serious breache s o f th e professiona l code . 

McEniff v . General  Dental  Council  [1980 ] 1  W.L.R. 32 8 (P.C.) . 

Damages fo r persona l injuries—medica l examination—conditiona l 
agreement 
M claimed damages fro m R  for persona l injuries . R  required M  to submi t 
to a  medica l examinatio n an d M  agree d o n conditio n tha t h e receive d a 
copy o f the report . R  applied t o stay unti l the examination contendin g M 
was no t entitle d t o impos e th e condition . O n appeal , th e judge grante d 
the stay holding that the plaintiff wa s not entitled to impose the condition 
(R.S.C., Ord . 38 , r . 37) . 

On appea l b y M, the Court o f Appeal , dismissing the appeal, hel d tha t 
in view of the provisions of R.S.C. , Ord. 38 , r. 37 , a plaintiff i n an actio n 
for persona l injurie s was  no longe r entitled , a s a condition o f agreein g t o 
submit t o a  medica l examinatio n a t th e instanc e o f a  defendant , t o insis t 
upon th e disclosur e t o hi m o f an y resultin g medica l report . 

Megarity v . D.  J.  Ryan  &  Sons Ltd.  [1980 ] 1  W.L.R. 123 7 (C.A.) . 

Restraint o f trade—medica l practitioner—whethe r restrictio n agains t 
public polic y 
Section 3 5 o f th e Nationa l Healt h Servic e Ac t 194 6 re-enacte d i n th e 
National Healt h Servic e Ac t 197 7 provides— 
(1) Wher e the name of any medical practitioner is, on the appointed day or at any 

time thereafter , entere d o n an y lis t o f medica l practitioner s undertakin g t o 
provide general medical services, it shall be unlawful subsequentl y to sell the 
goodwill or any part o f the goodwill of the medical practice of tha t medica l 
practitioner .  .  . 

(2) An y person who sells or buys the goodwill or any part o f the goodwill of a 
medical practic e which i t i s unlawful t o sel l by virtue of th e las t foregoin g 
subsection, shal l be guilty fo r a n offence .  .  . 
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(4) Wher e i n pursuanc e o f an y partnershi p agreemen t betwee n medica l practi -
tioners (a) any valuable consideration, other than the performance of services 
in th e partnershi p business , i s give n b y a  partne r o r propose d partne r a s 
consideration fo r hi s bein g take n int o th e partnershi p .  .  .  ther e shal l b e 
deemed fo r the purposes of this section to have been a sale of the goodwill or 
part o f th e goodwil l o f th e practic e o f an y partne r t o who m . . . th e 
consideration o r any par t thereo f i s given .  .  . 

When T  joined H  in partnership as a general practitioner th e agreement 
contained a  claus e providin g fo r a  five-yea r ba r o n T  practisin g withi n 
seven mile s o f th e partnershi p i n th e even t o f hi s leaving . Followin g th e 
retirement o f th e thir d partne r an d consequen t dissolutio n o f th e 
partnership H  sough t t o persuad e T  t o sig n a  ne w agreemen t 
incorporating a  simila r term . T  refuse d an d H  gav e notice dissolvin g th e 
partnership. T joined anothe r loca l practice and H  issued a writ, claiming , 
inter alia , a n injunction . 

The Court , dismissin g th e action , hel d that — 
(i) th e purported restrictio n was  void as offending agains t public policy 

by preventing a  doctor givin g care to patients which he was lawfull y 
obliged t o give ; 

(ii) th e restriction wa s further unenforceabl e upo n the usual contractua l 
criteria a s bein g unreasonabl y wide ; 

(iii) s . 3 5 o f th e 194 6 Act , re-enacte d i n th e 197 7 Act , clearl y an d 
unambiguously operate d t o rende r th e restrictio n unenforceable . 

Hensman v . Traill  (The Times newspaper : 2 2 October 1980) . 

Abortions—whether nurses ' participatio n i n terminatio n o f pregnanc y 
lawful 
The Cour t o f Appea l allowe d a n appea l b y the Roya l College of Nursin g 
from th e refusa l o f Mr . Justic e Wool f t o gran t the m a  declaration tha t a 
statement a s to the legality of the role of nurses in the termination of preg-
nancy b y medica l interventio n containe d i n a  lette r an d annexe s theret o 
dated 2 1 February 1980 , and circulated b y the Department o f Health an d 
Social Security , was  wron g i n law . Givin g hi s reason s fo r s o holdin g h e 
said, "  Where a  nurs e participate s i n th e proces s o f abortio n b y medica l 
induction, the treatment i s nevertheless conducted b y a registered medica l 
practitioner a s lon g a s th e proces s i s initiate d b y a  registere d medica l 
practitioner wh o remain s responsibl e throughou t fo r it s conduc t an d 
control i n the sense that an y actions needed to bring it to a conclusion ar e 
done by appropriately skille d staf f actin g on hi s specific instructions , an d 
he o r anothe r registere d medica l practitione r i s availabl e t o b e calle d i f 
required." 

Section 1(1 ) of th e Abortion Ac t provides — 
"...a person shall not be guilty of an offence unde r the law relating to abor-
tion when a pregnancy is terminated by a registered medical practitioner... " 

The Cour t o f Appea l hel d that — 
(i) unde r th e Abortion Ac t 1967 , an abortio n mus t b e carried ou t b y a 

registered medica l practitioner ; 
(ii) i t i s not sufficien t tha t i t i s carried ou t b y a  qualified nurs e or mid -

wife i n accordanc e wit h hi s written instructions ; 
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(iii) accordingly , i n th e cas e o f a n abortio n b y mean s o f medica l 
induction th e whol e o f th e proces s o f administerin g th e aborti -
facient drug s must be carried ou t b y the practitioner personally . 

The Cour t als o ruled tha t a  letter sen t b y the department t o regiona l 
medical an d nursin g officers , wit h copies to the boards of governor s of 
the specialis t postgraduat e teachin g hospitals , was an attempt t o amend 
the law by means of a  departmental circular . 

Note: Consequently, the advice to doctors, nurses and midwives about 
the rol e o f nurse s involve d i n abortions , containe d i n Circula r 
CMO(80)(2) issue d Februar y 1980 , is to be withdrawn, thoug h i t i s still 
possible that th e department ma y appeal t o the House of Lords . 

Royal College  of  Nursing  of the  United  Kingdom v. Department  of 
Health and Social Security (The Times newspaper: 1 0 November 1980) . 
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