
Law Reform 

Australia Alcohol , drug s and driving 
The La w Refor m Commissio n o f Australi a ha s no w issue d a  com -
prehensive repor t entitle d "Alcohol , Drug s an d Driving " (Repor t 
No. 4, Australian Government Publishin g Service, Canberra) which 
was referre d t o a t (1976 ) 2  C.L.B . 131 . The Attorney-General' s 
reference t o th e Commissio n require d i t t o repor t o n a  numbe r o f 
vital question s affectin g th e appropriat e legislativ e mean s fo r con -
trolling th e us e o f moto r vehicle s by thos e whos e abilit y t o drive i s 
impaired by alcohol or other drugs. The repor t examines the current 
law i n the Capita l Territory i n relation t o that o f other state s and of 
other countries , an d criticism s o f th e la w with specia l referenc e t o 
judicial decisions . I t attache s a  draf t Bill . Amon g it s recommen -
dations ar e -

(i) th e existing offence o f driving a motor vehicle with a blood 
alcohol concentration equa l to or exceeding the prescribed 
level shoul d b e abolished ; 

(ii) i n substitutio n fo r th e above , i t shoul d b e a n offenc e t o 
drive a motor vehicle, if the concentration o f alcohol in the 
blood o f th e driver , a s recorde d b y a n approve d breat h 
analysing instrument or as determined b y a blood test is, at 
the time  the  analysis  is  made,  equa l t o o r mor e tha n th e 
prescribed concentration ; 

(iii) referenc e t o "driving" a motor vehicle or to the "driver" of 
a moto r vehicl e should includ e referenc e t o a  person wh o 
has started o r has attempted t o start th e engine of a  moto r 
vehicle o r who has put or has attempted t o put i n motion a 
motor vehicl e o r t o a  person wh o i s in an d i n charge o f a 
motor vehicle : 

(iv) i t shoul d b e a defence t o a  charge arisin g ou t of  bein g "i n 
charge o f a  moto r vehicl e fo r th e perso n charge d t o 
establish tha t h e ha d no t starte d o r pu t th e vehicl e i n 
motion o r attempte d t o d o so , an d h e di d no t inten d t o 
drive unti l a  tim e whe n hi s bloo d alcoho l concentratio n 
would b e les s than th e prescribe d concentration ; 

(v) th e prescribed concentration o f alcohol in the blood for the 
purposes of the Ordinance shoul d remai n a t 80 milligrams 
(or 0.0 8 gram s o f alcohol ) pe r 10 0 millilitres o f blood ; b y 
reason o f (ii ) this may in certain cases amount t o a de fact o 
lowering o f th e limit ; 
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(vi) th e offenc e o f ''drivin g unde r th e influence " shoul d b e 
retained bu t no qualification shoul d b e expresse d suc h a s 
would requir e a  particular degre e o f impairment ; 

(vii) i t should be an offence fo r a person to drive a motor vehicle 
while unde r th e influenc e o f alcoho l o r o f a  drug . Th e 
gravamen o f the offence shoul d be "driving .  .  .  under th e 
influence", whethe r o f alcoho l o r o f anothe r dru g o r o f 
alcohol an d a  drug . Th e prosecutio n shoul d no t b e 
required t o elect between proceedin g upon one or other of 
these specie s of the offence, althoug h n o person shoul d b e 
convicted o f more tha n one such offence arisin g out o f th e 
same events ; 

(viii) a  member of the police force shoul d have power to require 
a person t o undergo a screening test in accordance with his 
directions i f the person i s or shortl y befor e wa s the drive r 
of a motor vehicle on a public street or in a public place and 
the membe r o f th e polic e forc e ha s reasonabl e caus e t o 
suspect tha t th e perso n ha s alcoho l o r a  drug i n hi s body ; 

(ix) wher e a  motor vehicle has been involve d i n an accident on 
a public street o r in a public place, a  member o f the polic e 
force shoul d have powe r t o requir e a  person t o undergo a 
screening tes t i n accordanc e wit h hi s directions wher e h e 
has reasonabl e caus e t o suspec t tha t th e perso n wa s th e 
driver of the motor vehicle at the time of the accident or, if 
he is in doubt as to who was the driver, i f he has reasonable 
cause t o suspec t tha t th e perso n wa s i n th e vehicl e a t th e 
time; 

(x) wher e a  member o f th e polic e forc e ha s reasonabl e caus e 
to suspect tha t a person ma y have committed a n offence o f 
culpable driving , h e shoul d hav e powe r t o requir e tha t 
person t o undergo a  screening tes t i n accordance wit h hi s 
directions. Thi s polic e powe r shoul d no t b e limite d t o 
occurrences on a  public stree t o r publi c place ; 

(xi) a  member of the police force should not require a person to 
submit t o a  screening tes t — 
(a) i f more tha n tw o hours have elapsed sinc e the perso n 

was the driver o f the moto r vehicle ; 
(b) i f more than two hours have elapsed since the accident 

occurred or, i f the person is taken to hospital, since his 
arrival a t the hospital ; o r 

(c) i n the case of a member of the police force attending at 
the scene of an acciden t who is in doubt as to the tim e 
of th e accident , i f more tha n tw o hour s hav e elapse d 
after the person was found or, if he is taken to hospital, 
after hi s arrival a t th e hospital . 

(xii) a  member of the Police Force should no t requir e a  person 

109 



to submi t t o a screening tes t -
(a) i f i t appear s b y reaso n o f injur y o r otherwis e tha t i t 

would b e dangerous t o do so ; 
(b) i n th e cas e o f a  perso n i n hospital , i f th e attendin g 

medical practitione r afte r bein g notifie d b y th e 
member certifie s i n writin g hi s opinio n tha t com -
pliance with the requiremen t woul d be detrimental t o 
the person' s medica l condition ; o r 

(c) i n the case of a person a t his place of abode, unles s he 
was, o r i s suspecte d o n reasonabl e ground s t o hav e 
been, th e drive r o f a  moto r vehicl e involve d i n a n 
accident o n a  publi c stree t o r i n a  publi c place , o r t o 
have committe d a n offenc e o f culpabl e driving , o r 
following pursui t o f the person's vehicle by the polic e 
if the member has reasonable cause to suspect that the 
person ha s alcohol i n his body ; 

(xiii) th e installatio n o f "sel f assessment " facilitie s i s no t 
recommended; 

(xiv) th e primary method of ascertaining the presence of alcohol 
in th e bod y o f a  suspecte d perso n shoul d b e b y breat h 
analysis, conducte d b y mean s o f a n instrumen t approve d 
by th e Ministe r a s a n approve d breat h analysin g instru -
ment. Approva l o f instrument s shoul d b e notifie d i n th e 
"Gazette"; 

(xv) onl y an approve d operato r shoul d be empowered t o carry 
out a breath analysis. An "approved operator" should be a 
member o f th e polic e forc e authorise d b y th e Com -
missioner o f Police t o carry ou t breat h analysis ; 

(xvi) whereve r practicable , the model 100 0 Breathalyzer shoul d 
be used , a s i t contains a  facility t o print-ou t th e result s of 
tests conducte d b y it . Othe r breat h analysin g instrument s 
exist an d ther e ha s bee n insufficien t tim e t o complet e a 
comparative scientifi c evaluatio n o f them ; 

(xvii) polic e authoritie s shoul d no t i n future , a s the y ar e a t 
present, b e limite d b y the terms of the Ordinance itsel f t o 
the us e o f particula r breat h analysin g instruments . Suc h 
instruments ar e constantl y bein g improved . I t shoul d b e 
possible b y amendment o f th e regulation s t o tak e advan -
tage o f ne w instrument s a s the y ar e develope d an d 
approved; 

(xviii) a  membe r o f th e polic e forc e shoul d b e empowere d t o 
require a  person t o submit t o breath analysi s by means of 
an approve d breat h analysin g instrumen t wher e -
(a) th e perso n ha s undergone a  screening tes t which indi -

cates tha t th e concentratio n o f alcoho l i n hi s blood i s 
equal t o o r mor e tha n th e prescribe d concentration ; 
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(b) th e person who has been required to undergo a screen-
ing test , has refused t o do so ; or 

(c) th e perso n ha s failed t o underg o th e screenin g tes t i n 
accordance wit h th e direction s o f th e membe r o f th e 
police force . 

(xix) fo r th e purpos e o f carryin g ou t suc h breat h analysis , a 
member o f th e polic e forc e shoul d b e empowere d t o 
detain th e perso n and , i f h e detain s him , t o tak e hi m o r 
cause him to be taken as soon as possible to a police station 
or som e othe r convenien t plac e fo r th e purpos e o f sub -
mission t o breath analysis ; 

(xx) a  member o f the polic e force detainin g o r taking a  perso n 
as abov e shoul d no t b e liabl e t o actio n b y reaso n onl y o f 
such detentio n o r taking ; 

(xxi) regulatio n 2 9 of th e Moto r Traffi c Regulation s shoul d b e 
amended t o enable an y member of the police force t o take 
charge o f the vehicle of a  person detaine d a s above and t o 
put i t i n a  place o f safet y unti l claime d b y th e owner ; 

(xxii) onl y a n approve d operato r shoul d b e empowered t o carry 
out a breath analysis. An "approved operator" should be a 
member o f th e polic e forc e authorise d b y th e Com -
missioner o f Police t o carry ou t breat h analysis ; 

(xxiii) a n approve d operato r carryin g out breat h analysi s shoul d 
take all steps that are reasonably practicable to ensure tha t 
it is not readil y apparent t o members of the public that th e 
analysis i s being carried out ; 

(xxiv) a  member of the police force should not require a person to 
submit breat h analysi s afte r th e elaps e o f th e time s o r i n 
the circumstances referre d t o i n paras (xi ) and (xii ) abov e 
and, i f required , th e breat h analysi s shoul d b e complete d 
within th e relevan t tim e limit ; 

(xxv) a  perso n wh o ha s bee n require d t o submi t t o breat h 
analysis shoul d no t b e entitled t o reques t a  second breat h 
analysis; 

(xxvi) a s soo n a s practicabl e afte r th e breat h analysi s ha s bee n 
carried out , th e approve d operato r shoul d giv e t o th e 
person teste d a  writte n statemen t showin g th e result s o f 
the tes t an d suc h othe r particular s a s are require d b y th e 
regulations. Thi s shoul d contai n a  statemen t o f th e con -
sequences o f th e tes t an d o f th e person' s rights . I f th e 
model 100 0 Breathalyze r o f simila r breat h analysin g 
instrument wit h print-ou t facilit y i s used , a  triplicat e 
serialised certificat e shoul d b e used . Th e regulation s 
should provid e tha t on e cop y o f th e print-ou t shoul d b e 
given t o the person tested , togethe r wit h th e statemen t i n 
writing referre d t o above ; 

(xxvii) i f a  breat h analysin g instrumen t wit h th e facilit y o f print -
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out i s used, th e approved operato r shoul d give the perso n 
tested a  statement containing the same information a s that 
contained i n the print-out ; 

(xxviii) th e formalities t o be observed i n the carrying out of breath 
analysis shoul d b e containe d i n th e regulation s an d th e 
approved operato r shoul d compl y wit h th e procedure s 
specified i n th e regulation s fo r th e particula r breat h 
analysing instrumen t use d b y him ; 

(xxix) th e option of a blood test in lieu of or following unsuccess -
ful completio n o f a  screening tes t or breath analysi s i s not 
recommended; 

(xxx) bloo d test s shoul d b e availabl e t o ascertai n th e bloo d 
alcohol concentratio n o f a  person onl y i n th e limite d cir -
cumstances referred t o below ; 

(xxxi) a  membe r o f th e polic e forc e shoul d b e empowere d t o 
require a  person t o give a  sample o f his blood t o enable a 
blood tes t to be carried out only where that person would , 
but fo r disqualifyin g circumstance s otherwis e b e liabl e t o 
undergo a  screenin g tes t o r t o submi t t o breat h analysis ; 

(xxxii) th e disqualifyin g circumstance s i n whic h a  perso n ma y 
be require d t o giv e a  sampl e o f hi s bloo d instea d o f a 
sample o f breath shoul d b e -
(a) wher e i t appears to the member of the police force b y 

reason o f injur y o r otherwis e tha t i t woul d b e 
dangerous fo r th e perso n t o underg o a  screening tes t 
or breat h analysis ; 

(b) wher e a  perso n i s i n hospita l an d th e attendin g 
medical practitioner afte r bein g notified b y a membe r 
of th e polic e forc e certifie s i n writing tha t a  screenin g 
test o r breat h analysi s woul d b e detrimenta l t o th e 
person's medica l condition ; o r 

(c) breat h analysi s equipmen t i s no t availabl e o r i s not 
operating; 

(xxxiii) a  medica l practitione r shoul d no t tak e a  bloo d sampl e -
(a) i f in his opinion i t would be detrimental t o the medica l 

condition o f th e perso n fo r hi m t o do so ; 
(b) afte r th e expiration o f the period o f two hours follow -

ing arriva l o f tha t perso n a t th e hospital ; o r 
(c) i f th e perso n require d t o submi t t o th e takin g o f a 

sample of hi s blood objects t o doing so and persist s in 
his objection afte r bein g informe d tha t suc h objectio n 
may constitut e an d offenc e unles s base d o n religiou s 
or other conscientious grounds or on medical grounds; 

(xxxiv) th e introductio n o f universa l bloo d test s fo r person s 
admitted t o hospita l followin g moto r vehicl e accident s i s 
not recommended ; 
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(xxxv) wher e a  person ha s been require d t o undergo a  screenin g 
test o r t o submit t o breath analysi s and ha s been arreste d 
on a  charg e o f drivin g unde r th e influenc e o r o f culpabl e 
driving an d a  membe r o f th e polic e forc e ha s reasonabl e 
cause t o suspec t -
(a) th e presenc e o f a  dru g othe r tha n alcoho l i n tha t 

person's body ; o r 
(b) tha t th e behaviour o f a  person doe s no t aris e o r doe s 

not wholl y aris e fro m th e presenc e o f alcoho l i n hi s 
body 

that a  member of the police force should be empowered t o 
require that person t o submit to a medical examination fo r 
the purpose of ascertaining whether his condition i s caused 
or i s contributed t o by th e presenc e i n hi s body o f a  dru g 
other tha n alcohol ; 

(xxxvi) i t shoul d b e a n offenc e fo r a  perso n t o refus e o r fai l 
to -
(a) submi t t o breath analysis ; o r 
(b) provid e a blood o r other body sample fo r analysis ; or 
(c) submi t t o a  medical examinatio n 
in accordance with the directions of a member of the police 
force o r medical practitione r a s the case may be. I t shoul d 
be a  defence t o a  charge o f refusa l o r failur e unde r (b ) o r 
(c) above if the person establishes that his failure or refusa l 
is based o n religious or other conscientious ground s or on 
medical grounds ; 

(xxxvii) excep t i n exceptional circumstances, for example, where a 
screening tes t devic e i s no t immediatel y available , a 
member of the police force shoul d not be entitled to arrest 
a person withou t warrant whom he suspects to be guilty of 
the offence o f driving under the influence unles s and unti l 
he ha s require d tha t perso n t o underg o a  screenin g test ; 

(xxxviii) provisio n should be made to allow the admission of certain 
certificates i n court proceedings, to avoid the necessity fo r 
the attendanc e i n cour t o f certai n witnesses , unles s the y 
are specificall y require d t o atten d b y notic e give n b y th e 
accused person ; 

(xxxix) a  certificat e purportin g t o b e signe d t o a  membe r o f th e 
police forc e statin g tha t a  perso n name d therei n wa s 
required t o provid e a  sampl e o f hi s breat h fo r breat h 
analysis an d tha t th e perso n refuse d o r faile d t o provid e 
such a  sampl e shoul d b e prim a faci e evidenc e o f th e 
matters state d i n th e certificat e an d o f th e fact s o n whic h 
such matter s ar e based ; 

(xl) a  certificat e purportin g t o b e signe d b y a  membe r o f th e 
police forc e statin g tha t a  perso n ha s bee n submitte d t o 
breath analysi s and stating compliance with the formalitie s 
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of an d th e resul t o f th e breat h analysi s shoul d b e prim a 
facie evidence of the matters stated therein and of the fact s 
on whic h suc h matter s ar e based ; 

(xli) th e followin g certificate s purportin g t o b e signe d b y th e 
persons state d therei n shoul d b e prim a faci e evidenc e o f 
the matter s so certified an d of the facts  on whic h they ar e 
based -
(a) a  certificate b y the Commissioner o f Police approvin g 

a breath analysi s operator ; 
(b) a  certificate b y a  person designate d i n the regulation s 

as to matters permitted by the regulations to be stated 
by a  certificate ; 

(c) a  certificat e b y a  medica l practitione r a s t o th e 
formalities associate d wit h th e takin g o f a  sampl e o f 
blood o r other bod y sample ; an d 

(d) a  certificate b y an approve d analys t a s to the analysi s 
and th e results o f tests ; 

(xlii) th e accuse d perso n shoul d b e entitle d b y givin g notic e 
to require the attendance a t court of any person by whom a 
certificate ha s bee n given , fo r th e purpos e o f givin g 
evidence orall y and i n such a  case the persons required t o 
attend shoul d giv e evidenc e orall y bu t th e certificat e 
should b e admissibl e a s evidenc e an d shoul d hav e suc h 
probative valu e a s th e cour t determines , consisten t wit h 
the othe r evidenc e called ; 

(xliii) i n general , heavie r fine s shoul d b e availabl e fo r offence s 
against th e Ordinance ; existin g provision s fo r th e los s of 
the driver' s licenc e shoul d b e retaine d an d expanded ; 
imprisonment shoul d b e availabl e a s a  penalt y o f las t 
resort only ; 

(xliv) th e existin g "two-tiered " syste m o f penaltie s base d upo n 
different level s of bloo d alcoho l concentrations shoul d b e 
abolished. I n th e cas e o f fine s an d imprisonment , th e 
Ordinance shoul d stat e onl y th e maximu m penaltie s tha t 
may b e imposed ; 

(xlv) i n additio n t o th e pecuniar y penaltie s and/o r imprison -
ment th e court shoul d upon conviction b e required to take 
certain step s in relation t o the driver's licence . I n the case 
of a  firs t offenc e agains t th e breat h analysi s provision s of 
the Ordinance , th e suspensio n shoul d b e fo r a  minimu m 
period o f thre e months . I n th e cas e o f a  ''firs t offender " 
convicted o f drivin g unde r th e influence , th e suspensio n 
should b e disqualified fro m holdin g a  driving licence ; 

(xlvi) wher e a  person' s drivin g licenc e ha s bee n cancelle d i t 
should b e necessary fo r hi m t o apply t o a  court fo r restor -
ation o f the licence . The court's attention shoul d be drawn 
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to appropriat e criteri a t o be considered befor e th e licenc e 
is restored ; 

(xlvii) o n an y suc h applicatio n fo r restoratio n o f a  cancelle d 
licence, th e court shoul d hea r an y evidence o f the police , 
the applicant , th e Registra r o f Moto r Vehicle s an d an y 
medical evidenc e t o assi t i t t o judg e whethe r th e drivin g 
licence shoul d b e restored , havin g regar d t o -
(a) th e perio d o f disqualification ; 
(b) th e conduc t o f th e applican t durin g suc h period , 

especially i n relation to the consumption o f alcohol or 
drugs; 

(c) th e physica l an d menta l conditio n o f th e applicant ; 
(d) an y evidenc e o f medica l o r other rehabilitatio n treat -

ment undergon e b y th e applicant ; an d 
(e) th e effec t o f restoratio n o f a  drivin g licenc e o n th e 

safety o f the applican t an d th e public . 
(xlviii) upo n a n applicatio n fo r th e reissu e o f a  cancelled licenc e 

the cour t shoul d b e entitle d t o -
(a) restor e th e licence ; 
(b) dismis s the application ; o r 
(c) restor e th e licenc e o n suc h term s an d condition s an d 

for suc h period a s i t thinks fit . 
(xlix) i n addition t o the conventional penaltie s of fine, imprison -

ment and suspension or cancellation of the driver's licence, 
courts shoul d hav e availabl e t o them alternativ e counter -
measures designed to cope specifically with the problem of 
drivers whose driving i s impaired b y their consumption o f 
alcohol o r othe r drugs . Treatment , rehabilitatio n an d 
education programme s should be initiated and developed ; 

(1) ther e i s an urgent need for the establishment an d develop-
ment i n th e Australia n Capita l Territor y o f programme s 
for th e treatment , rehabilitatio n an d educatio n o f 
offenders. A s a  start , sufficien t fund s shoul d b e mad e 
available fo r th e implementatio n o f a  typ e o f schem e 
outlined t o th e Commissio n an d detaile d i n th e report ; 

(li) th e introductio n o f th e ne w Ordinanc e shoul d b e 
accompanied b y a  campaig n t o aler t an d educat e driver s 
concerning th e danger s cause d b y th e consumptio n o f 
alcohol an d drug s an d th e provision s o f th e ne w law s 
designed t o deal with thes e dangers ; 

(lii) th e training of learner drivers should include specific infor -
mation concernin g th e effect s o f alcoho l an d drug s o n 
driving an d th e relevan t provision s o f th e Ordinance . 
Questions on these matters should be included as a matte r 
of cours e i n test s conducte d fo r th e gran t o f a  drivin g 
licence; 

(liii) consideratio n shoul d b e give n t o th e reductio n o r tota l 
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prohibition o f medi a advertisement s fo r alcoho l or such 
advertisements should be accompanied by warnings of the 
dangers involved in the consumption of alcohol; 

(liv) i n additio n t o the need fo r research , ther e i s a need fo r 
continuing education of the public and of the medical and 
pharmaceutical professions concerning the effects of drugs 
on driving , particularl y drug s prescribe d b y medica l 
practitioners and supplied over the counter. Research into 
the effects of such drugs on and public education concern-
ing such effects should continue and funds should be made 
available for that purpose. 

The Ministe r fo r th e Capita l Territory ha s announced tha t th e 
Australian Governmen t ha s generall y accepte d th e recommen -
dations made by the Australian Law Reform Commission, although 
it ha s som e reservation s abou t th e Commission' s criticism s o f 
random breath testing . 

Human tissue transplants 
The Australia n La w Refor m Commissio n ha s issued it s Working 
Paper No. 5 , setting out tentative views for refor m i n the area of 
human tissue transplants, the practice and teaching of anatomy, and 
the conduct of non-coronial autopsies (the practice of the last-named 
being a subject generally not regulated by statute in Australia). Its 
provisional proposal are that -

(i) th e public interest in Australia would be well served by clear 
statutory rules dealing with transplantation of tissue from both 
living and dea d persons . The commo n law , to which resor t 
may ofte n b e mad e i n th e absenc e o f statut e i s simply no t 
equipped to provide solutions to the important legal problems 
created by transplantation; 

(ii) th e giving of tissue by a living adult person should be specifi-
cally permitted by statute, under certain conditions involving 
proper advice and the capacity to make an informed decision. 
The givin g o f tissu e b y minor s an d othe r "incompetents " 
should a s a  genera l rule , b e prohibite d despit e parenta l 
wishes. Thi s prohibitio n shoul d relat e mainl y t o non -
regenerative tissue. There is, however, a case for establishing 
a machiner y (e.g . som e for m o f tribunal ) fo r dealin g with 
exceptional cases where there is a high expectation of success 
and i t coul d b e i n th e donor's  interes t t o giv e tissu e (e.g . 
identical twins); 

(iii) th e characteristics of transplant procedures for certain organs, 
e.g. kidney , heart , an d liver , necessitat e a  mor e accurat e 
diagnosis o f death  tha n ha s bee n neede d i n th e past . Thi s 
particularly applie s t o cases of irreversibl e com a cause d b y 
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permanent cessatio n o f brai n functio n wher e th e patient s 
body i s sustaine d b y suppor t machinery . Th e Commissio n 
proposes tha t legislatio n be introduced authorizin g or permit -
ting deat h t o b e diagnose d b y referenc e t o permanen t 
cessation o f brai n function ; 

(iv) greate r ai d t o sic k an d dyin g person s wh o coul d b e cure d o r 
saved by human tissue transplants would be possible if all dead 
bodies wer e availabl e fo r remova l o f neede d tissue . Som e 
countries (e.g . France , and Hungary) hav e law s to this effect . 
Having insufficient evidenc e at the present stage of its Inquiry, 
that th e Australia n publi c i s prepared t o countenance suc h a 
law, th e Commissio n currentl y propose s tha t th e followin g 
conditions shoul d appl y t o th e remova l o f tissu e fro m dea d 
persons fo r transplan t -
(a) remova l ma y occur i f the person ha s expressed a  reques t 

or consen t t o tha t effect . Suc h a  reques t o r consen t wil l 
prevail ove r th e vie w of relatives , 

(b) th e request or consent may be expressed either orally or in 
writing, 

(c) th e reques t o r consen t ma y b e withdraw n a t an y tim e 
before death , 

(d) i f ther e i s n o knowledg e o f a  wish , request , consent , o r 
objection b y the deceased , a  hospita l ma y remov e tissu e 
for transplan t afte r firs t inquirin g for objections fro m th e 
spouse. I n th e absenc e o f a  spouse , inquir y shoul d b e 
made o f clos e relative s (parents , children , brothers , 
sisters). The obligatio n t o inquir e shoul d ceas e whe n th e 
first suc h person indicate s "no  objection" . I f an objectio n 
from an y clos e relativ e i s made, remova l ma y no t occur , 

(e) coroners ' power s t o give consent t o remova l o f tissue fo r 
transplant shoul d b e modernise d t o enabl e pre-deat h 
informal communication , alon g line s pioneere d i n 
Queensland; 

(v) ther e appear s t o b e n o specia l reaso n fo r specifi c legislatio n 
directly regulatin g recipient s o f huma n tissu e fo r transplan t 
except possibl y i n relatio n t o recipient s wh o ar e minor s o r 
otherwise lackin g i n lega l capacity . O n balance , th e Com -
mission consider s tha t legislatio n i s no t calle d fo r eve n fo r 
recipients o f thi s lastmentione d class ; 

(vi) th e Commission does not recommend th e establishment o f an 
Australian nationa l registe r o f donor s o f huma n tissu e fo r 
transplant. However , ther e ar e good reason s for th e creatio n 
and continuatio n o f system s suc h a s existin g dono r car d 
systems, an d th e endorsemen t o f drivin g licence s t o indicat e 
willingness t o give such tissue ; 

(vi) th e sale by and remuneration of donors of human tissue should 
be forbidden . Specia l governmen t compensatio n fo r a  livin g 
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donor who may lose income because of his gift of tissue, or the 
indemnification o f suc h a  perso n agains t medica l expenses , 
present o r future , i s no t require d i n Australi a i n vie w o f 
existing socia l service , an d medica l benefits ; 

(vii) disclosur e o f personal informatio n abou t a  donor or recipien t 
of transplante d huma n tissu e o r hi s famil y (includin g hi s 
identity) shoul d b e forbidde n excep t wit h th e consen t o f th e 
person himself ; 

(viii) specifi c protectio n shoul d b e extende d t o th e medica l pro -
fession an d person s involve d i n transplantatio n agains t 
damages for any act done in good faith and without negligence ; 

(ix) anatom y legislatio n would benefi t fro m amendmen t t o reflec t 
modern conditions . Th e sam e principle s whic h appl y t o 
consent t o us e cadave r tissu e fo r transplan t could , wit h 
advantage, appl y t o th e us e o f a  dea d bod y fo r anatom y 
teaching an d practice . Legislatio n shoul d restric t anatom y 
teaching and practic e t o authorized schools , and teachers and 
practitioners shoul d b e licensed . Registere d medica l prac -
titioners shoul d b e automatically licensed . Legislatio n shoul d 
clearly describ e condition s o f remova l o f a  dea d bod y t o a n 
anatomy school , an d relate d record-keeping . Buria l (an d 
cremation) afte r completio n o f th e medica l purpose s shoul d 
also b e regulated . I n vie w o f th e requirement s o f moder n 
medicine an d medica l education , a  right , b y agreement , t o 
extend th e tim e fo r buria l shoul d b e created. Ne w legislatio n 
for th e A.C.T . i s required, an d shoul d includ e th e principle s 
described above ; 

(x) hospita l autopsie s ar e a  valuabl e educativ e practice , servin g 
to uphol d hig h medica l standard s o f hospital s an d medica l 
practitioners. The primary function o f autopsy is to confirm o r 
determine wit h accuracy , th e caus e o f death . Ther e i s littl e 
legislation i n Australi a o n thi s subject . Th e Commissio n 
proposes th e adoptio n o f th e sam e principle s fo r consen t t o 
autopsy a s fo r anatomica l examination . Autops y shoul d b e 
performed promptl y and with due regard for the dignity of the 
deceased an d th e feeling s o f hi s relatives . A  regulation -
making powe r shoul d b e created , authorizin g th e retentio n 
and us e fo r therapeuti c o r scientifi c purpose s o f prescribe d 
tissue availabl e durin g autopsy , whe n th e publi c interes t i s 
thereby served . 

Publications and the protection of privacy 
The Law Reform Commissio n of Australia has published Discussio n 
Paper No . 2 : "Privacy an d Publication—Proposal s fo r Protection" . 
The Pape r explain s wh y i t favour s th e separat e consideratio n o f 
defamation o n th e on e han d [se e Discussio n Pape r No . 1  noted i n 
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(1977) 3  C.L.B . 478 ] an d publicatio n privac y o n th e other , bu t 
recognises that it might be undesirable to have a new defamation la w 
without simultaneou s privacy protection i n the realm of publication. 
It suggests that the issue of publication privacy should be considered 
as a n issu e separat e fro m othe r privac y question s an d deal t wit h a s 
such in legislation although, for convenience, defamation an d publi-
cation privac y migh t b e deal t wit h i n separate part s of a  single ne w 
statute. 

The followin g i s a  brie f summar y o f som e o f th e Commission' s 
tentative views — 

(i) th e existin g lega l gap s ar e suc h a s t o requir e legislatio n t o 
grant som e protectio n agains t publication s whic h infring e 
privacy; 

(ii) th e creation of a general right of privacy is undesirable, at least 
at thi s stage . Th e tim e laps e befor e genera l concept s may b e 
satisfactorily refine d i s unpredictabl e bu t likel y t o b e great . 
The financia l stake s i n privac y action s ar e no t s o hig h a s t o 
encourage appeals . I n th e meantim e ther e i s a  rea l ris k o f 
undue interferenc e wit h freedo m o f speech . An y restriction s 
on expressio n shoul d b e b y precise , readil y understandable , 
rules; 

(iii) th e restriction s presentl y appropriat e shoul d b e onl y thos e 
which clearl y pertai n t o th e privat e realm . Th e legislatio n 
should b e tightly drafted s o as to catch only those cases where 
privacy i s necessarily invaded . Debatabl e area s should be lef t 
unrestricted. Thi s will necessarily mean tha t some people wil l 
regard th e suggeste d restriction s a s inadequate ; indee d the y 
will no t cove r al l of th e examples cite d i n the Paper ; 

(iv) i t follow s tha t man y objectionabl e publication s wil l no t b e 
prohibited b y lega l restriction . Editoria l responsibilit y wil l 
remain, t o b e exercise d i n accordanc e wit h individua l judg -
ment o f legitimate public interest an d canons of good taste . I f 
experience shows that the particular restrictions now proposed 
are to o narrow , an d tha t editor s insensitivel y exercis e dis -
cretion, furthe r legislatio n ma y be required ; 

(v) publicatio n restriction s shoul d b e unifor m throughou t 
Australia. Th e medi a operate s o n a  nationa l basis . I n thi s 
field, a s i n defamation , inter-stat e confusio n an d conflic t o f 
laws i s undesirable ; 

(vi) jurisdictio n t o enforc e th e restriction s shoul d b e veste d i n 
courts. Person s whose privacy i s invaded shoul d b e given th e 
remedies of injunction , a  declaration where appropriate , cor -
rection o f prove d fals e statement s an d damages . Th e possi -
bility should be left open, if a Privacy Commission or like body 
is established, o f empowering that body to approach the court 
for eithe r damages or penalties in respect of the breach of the 
suggested restrictions . 
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It is tentatively proposed that publications prima facie actionable 
would be those which relate to— 
(a) privat e behaviour, home life or personal or family relationships, 

photographs of persons in a private place; 
(b) health , photograph s of persons i n an injured , il l or distresse d 

condition; 
(c) crimina l prosecution, except by contemporaneous report, legal 

report or legal writing. 
The followin g defence s t o an action ar e tentatively suggested — 

(a) consent , express or implied ; 
(b) lega l authority ; 
(c) privilege , as understood i n defamation law ; 
(d) fai r repor t of parliamentary or court proceedings; 
(e) protectio n of the interests of the publisher ; 
(f) publi c interest—non-exhaustively define d s o as to include mat-

ter relating to— 
- public , commercial and professional activities , 
- suitabilit y for public, commercial or professional office , 
- decision s taken or likely to be taken on a public, commercial 

or professional question , 
- good s and services offered t o the public, 
- convictio n o f offenders, enforcemen t o f the law and public 

safety, 
- an y othe r matte r o f legitimat e concer n (i.e. , no t merel y 

prurient or morbid interest) to the public or any section of the 
public. 

A draft of possible legislation is set out at the end of the Discussion 
Paper. 

Child abuse and day care 
The Australian La w Reform Commissio n ha s published Discussio n 
Paper No . 1 2 under the title "Child Welfare : Child Abuse and Day 
Care". Discussio n Pape r No . 9 which relates to the same referenc e 
(dealing with the treatment of children in trouble, young offenders in 
the criminal syste m and neglected an d uncontrollabl e children ) was 
noted a t (1979) 5 C.L.B. 1204 . 

The present Discussion Paper deals with the position of children at 
risk of neglect or abuse by their parents and by their caretakers (day 
care services) within the wider context of a consideration of the rights 
and obligation s o f children , o f parent s an d o f othe r person s wh o 
have or assume rights or obligations in respect of children and of the 
community. 

The Commissio n consider s tha t chil d abuse , a  seriou s an d 
disturbing problem, i s the most extreme example of parents ' failur e 
to provid e th e care and affectio n whic h thei r childre n need . I t was 
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therefore necessar y t o vie w thei r proposal s withi n th e broade r 
context o f a  syste m fo r dealin g wit h thos e childre n a t presen t 
described a s neglecte d o r uncontrollable . Wit h regar d t o thes e 
troubled an d troublesom e children , tw o principle s shoul d guid e 
society's respons e t o thei r plight . Th e firs t principl e was  tha t cour t 
action shoul d b e avoide d whereve r possible . An y ne w legislatio n 
should provid e a  framewor k whic h discourage d resor t t o cour t 
action an d facilitate d th e exploratio n o f informa l solutions . Th e 
second principl e wa s tha t whe n i t wa s necessary t o tak e a  matte r t o 
court, th e procedur e employe d shoul d b e quit e differen t fro m tha t 
used fo r allege d offenders . 

The following i s a summary of the tentative proposals advanced by 
the Commissio n fo r th e purpos e o f elicitin g comment — 

Children in  need of care 
1. The present procedur e of charging a child with being neglected or 

uncontrollable shoul d b e abolishe d an d replace d b y a  procedur e b y 
which a n applicatio n i s made to the court t o declare the child t o be a 
"child i n need of care". A child may be so declared i f he— 
(a) i s being cared fo r i n circumstances suc h tha t hi s physical health is 

being seriously impaired or there is a substantial risk that i t will be 
seriously impaired; 

(b) ha s n o appropriat e perso n t o car e fo r hi m becaus e h e ha s bee n 
abandoned, becaus e his parents or guardians cannot be located, or 
because his parents or guardians are dead or incapacitated ; 

(c) ha s suffere d serious , non-accidenta l physica l injur y o r ther e i s a 
substantial ris k tha t he will suffer suc h injury ; 

(d) ha s been sexuall y abused o r there is a substantial ris k tha t h e will 
suffer suc h abuse; 

(e) ha s suffered seriou s psychological damage, evidenced by significant 
emotional o r intellectua l impairment , o r there is a substantia l risk 
that h e will suffer suc h damage; 

(0 i s not being adequately controlled by his parents or guardian and his 
behaviour i s seriously harmful t o himself; or 

(g) i s living in a situation in which there is a substantial and presently 
irreconcilable differenc e betwee n himsel f an d hi s paren t o r 
guardian. 

2. To avoid the problems existing in current welfare arrangements, an 
independent officia l t o b e know n a s th e Yout h Advocat e shoul d b e 
appointed. Hi s functions shoul d include— 
(a) th e co-ordinatio n o f th e wor k o f welfar e agencie s i n individua l 

cases; 
(b) th e exploratio n o f alternative s t o cour t proceedings , including , 

where appropriate, mediation and reconciliation ; 
(c) th e initiation , wher e necessary , o f proceeding s t o hav e th e chil d 

declared to be a child in need of care ; and 
(d) dutie s in relation to criminal proceedings against young offenders . 

3. Th e Yout h Advocat e shoul d b e assiste d b y a  smal l consultativ e 
committee comprise d o f representative s o f th e Welfare Branc h o f th e 
Department o f th e Capita l Territory , th e Capita l Territor y Healt h 
Commission and , whe n appropriate , representative s o f th e Australian 
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Federal Polic e an d o f voluntar y welfar e agencies . It s function s shoul d 
include— 
(a) linkin g th e welfar e agencie s an d th e Yout h Advocate ; 
(b) advisin g th e Yout h Advocat e a s t o matter s o f polic y an d th e 

handling o f individua l cases ; an d 
(e) th e monitorin g o f individua l cases . 

4. A  Yout h Service s Counci l shoul d b e established . I t shoul d b e 
comprised o f representative s o f th e Welfar e Branc h o f th e Departmen t 
of th e Capita l Territory , th e Capita l Territor y Healt h Commission , th e 
A.C.T. School s Authority , th e Australia n Federa l Police , th e Famil y 
Court Counsellin g Servic e an d selecte d voluntar y agencies . I t shoul d 
ensure— 
(a) effectiv e co-ordinatio n o f existin g services ; 
(b) th e makin g o f recommendation s fo r chang e i n thos e services ; an d 
(c) th e formulatio n o f polic y affectin g childre n an d thei r needs . 

Child abuse 
5. Ther e shoul d b e compulsor y notificatio n b y medica l practitioner s 

and othe r professional s o f suspecte d case s o f chil d abuse . Ther e shoul d 
also be  provision fo r voluntar y notificatio n b y any perso n o f suspecte d 
cases o f chil d abuse . Th e la w shoul d mak e i t clea r tha t person s wh o 
make a notification i n good fait h d o not incu r lega l liability. As the fact s 
for th e co-ordination o f welfar e service s and th e perso n responsibl e fo r 
initiating car e proceedings , th e Yout h Advocat e i s a readil y identifiabl e 
and appropriat e recipien t o f notifications . 

6. Th e polic e o r a n authorise d office r ma y remov e a  chil d wh o i s i n 
immediate danger o f abuse and detain him in a hospital or other place of 
safety fo r 4 8 hours provided tha t the Youth Advocat e i s notified a s soon 
as possibl e an d obtain s a  holdin g orde r a s soo n a s possibl e fro m a 
magistrate. 

7. I n some cases it may not be in the interests of the child that crimina l 
proceedings shoul d b e take n agains t th e parent . Procedure s (includin g 
consultation wit h th e consultativ e committee ) shoul d b e introduce d t o 
facilitate reconsideratio n o f a  decision t o take such proceedings . Where , 
in vie w o f th e interest s o f th e child , i t i s desirable t o do so , i t shoul d b e 
possible to have such proceedings withdrawn wit h the leave of the court . 

Day care  services 
8. With the exception o f those caring for childre n i n private homes, al l 

those offerin g da y car e service s fo r childre n unde r seve n shoul d hav e a 
licence i f a  charg e i s made . 

9. Al l thos e offerin g da y car e services—whethe r a  charg e i s made o r 
not, an d whethe r operatin g i n a  privat e hom e o r not—shoul d hav e a 
licence i f the y car e fo r mor e tha n fou r childre n unde r th e age of seven . 

10. Provision s relatin g t o th e licensin g o f da y car e service s shoul d 
apply t o occasiona l care , part-tim e car e an d ful l da y care . 

11. Provision shoul d be made fo r th e granting of interi m licences , and 
for al l licence s t o b e reviewe d annually . 

12. Ther e i s n o nee d fo r lega l control s ove r service s provide d fo r 
children ove r th e ag e o f seven . 

13. Th e existin g practic e o f grantin g singl e licence s i n respec t o f 
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designated premise s i s satisfactory, an d ther e i s therefore n o need fo r 
separate licences for premise s and operators . 

14. The Court of Petty Sessions, and not the Children's Court, should 
exercise jurisdictio n ove r proceeding s involvin g allege d breache s o f 
licensing provisions. 

15. The Administrative Appeals Tribunal should have jurisdiction to 
review the granting and revocation o f licences. 

Human tissue transplant s 
Report No . 7 : "Human Tissue Transplants", ha s been published by 
the Australia n La w Refor m Commission . Submitte d wit h th e 
Report i s draft legislatio n for the Australian Capita l Territory which 
reflects th e Commission' s recommendations . I n th e Commission' s 
opinion a  unifor m approac h t o transplan t legislatio n i s desirable , 
particularly i n view of the doubts which surround th e constitutiona l 
power o f th e federa l governmen t t o enac t a  nationa l la w o n th e 
subject. 

A tabl e list s relevant cases from Australia , Britain , New Zealan d 
and th e U.S.A . discusse d i n th e text , an d ther e i s a n extensiv e 
bibliography. Als o include d i s a  tabl e o f legislatio n fro m som e 3 4 
jurisdictions. 

The followin g summarise s some of the Commission's recommen -
dations— 

(i) adult s shoul d b e abl e t o giv e thei r tissu e o n independen t 
medical advice, after signin g a written consent, which could be 
revoked a t an y time ; 

(ii) minor s (under 18 ) after receivin g independent medica l advice, 
and wit h th e consen t o f a  parent , shoul d b e abl e t o donat e 
regenerative tissue . As regards non-regenerative tissue, dona-
tions b y minor s should generall y b e prohibite d unles s al l th e 
following condition s ar e satisfied — 
(a) th e dono r an d recipien t belon g t o th e sam e immediat e 

family, 
(b) th e recipien t i s in danger o f dying , 
(c) medica l advic e i s given t o the donor regardin g the natur e 

and effec t o f the removal , an d o f th e transplantation , 
(d) th e dono r mus t hav e sufficien t menta l capacit y full y t o 

appreciate th e position , an d mus t agre e t o th e removal , 
(e) th e parent s mus t consent , 
(f) a n a d ho c Committe e (comprisin g a  judge , a  medica l 

practitioner an d a  socia l worke r o r psychologist ) mus t 
unanimously decide that the removal is desirable, is in the 
interests o f th e donor , an d shoul d b e permitted ; 

(iii) person s lacking legal capacity for reasons other than minority , 
whether adul t o r not , shoul d no t b e subjecte d t o tissu e 
removal; 
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(iv) ther e should be simplified procedure s for donation by persons 
dying i n hospital . I t shoul d b e obligator y t o obtain authoris -
ation fro m clos e relatives , bu t b y improved procedures ; 

(v) coroner s should be empowered t o give pre-death approva l t o 
tissue removal . Such consent may be oral, or by telephone, t o 
be late r confirmed . Th e perso n wh o ca n authoris e tissu e 
removal from a  deceased shoul d not be able to do so until the 
coroner ha s consented , an d unti l th e othe r prescribe d 
inquiries have been conducted an d the appropriate response s 
obtained; 

(vi) th e la w should forbid paymen t o f any kind to a person for an y 
dead bod y o r par t o f a  dea d body , o r fo r huma n tissu e 
removed i n accordanc e wit h th e recommendation s o f th e 
Report fro m an y livin g perso n o r fro m an y dea d person , o r 
removed fo r th e purposes o f transplantation o r other therap y 
or fo r medica l o r scientifi c purposes ; 

(vii) th e propose d legislatio n shoul d provid e clea r protectio n t o 
medical practitioner s an d othe r person s involved i n activitie s 
permitted b y th e recommende d legislation . Suc h person s 
should no t b e liabl e i n an y proceeding s whethe r civi l o r 
criminal, fo r an y ac t don e i n pursuanc e o f a  consent , agree -
ment o r authorit y give n unde r th e legislatio n whe n don e 
without negligenc e an d i n good faith ; 

(viii) provisio n shoul d b e mad e fo r remova l o f tissue s obtaine d 
during norma l autopsies , fo r publi c therapy purposes ; 

(ix) th e propose d legislatio n shoul d contai n a  definition o f deat h 
for al l purposes i n the followin g terms — 

"41. Thi s Par t applie s i n determinin g fo r th e purpose s o f thi s 
Ordinance o r fo r th e purposes o f any other Ordinanc e o r con-
tinued State law, that a person has died. 
42. A person has died when there has occurred— 
(a) irreversibl e cessatio n o f al l functio n o f th e brai n o f th e 

person; 
(b) irreversibl e cessation of circulation of blood in the body of the 

person'; 
(x) i n th e cas e o f "brai n death" , wher e i t i s desire d t o remov e 

tissue fo r transplantation , deat h shoul d b e declare d b y tw o 
registered medica l practitioner s on e o f who m shoul d b e a 
neurologist o r neurosurgeon . Neithe r shoul d participat e i n 
any transplan t involvin g tissue of the deceased . 

The Commission' s Repor t draw s attentio n t o th e "considerabl e 
future expansio n i n huma n tissu e transplants" , som e o f whic h ar e 
expected withi n th e nex t fe w years . These include — 
(a) transplantatio n o f a  human ovum , 
(b) fertilisatio n o f huma n ov a i n tes t tubes , 
(c) transplantatio n o f genita l organs , 
(d) us e o f feta l tissue . 
The Report make s it clear that operations of this kind will shortly be 
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possible. Th e scientifi c breakthroug h i n immunolog y i s predicted 
which will increase the success and number of transplant operations. 
The Report calls attention to the need to give urgent consideration 
to thes e matter s an d other s suc h a s geneti c engineering , huma n 
experimentation, euthanasi a and the medical treatment of minors. 

Australia— Chil d welfare 
A.C.T. Th e Law Reform Commission of Australia has published Discussion 

Paper No . 9 under the title "Child Welfare : Children in Trouble". 
The Australia n Attorney-Genera l ha s give n th e Commissio n a 
Reference asking it to enquire into child welfare law and practice in 
the Australian Capita l Territory. The Commission is to consider the 
rights and obligations of children, of parents and other persons with 
responsibility fo r children , and of the community. I n particular the 
Commission i s asked to examine:— 
(a) th e treatment o f children in the criminal justice system, 
(b) th e position o f children a t risk of neglec t o r abuse, 
(c) th e role s o f welfare , educatio n an d healt h authorities , police , 

courts and corrective services in relation t o children, and 
(d) th e regulation o f the employment o f children . 

The Pape r begin s b y replacin g th e Referenc e i n it s contex t i n 
relation to law reform activit y in this area of the law and states that 
in vie w o f th e wid e scop e o f th e Referenc e an d th e tim e limi t 
imposed, th e Commissio n ha s decide d tha t th e initia l Repor t wil l 
concentrate on the Australian Capita l Territory's system for dealing 
with young offenders , a s well as with neglected an d uncontrollabl e 
children. The Paper is similarly confined to these three categories. By 
"the system' ' i s mean t th e Children' s Court , th e police , chil d 
welfare services , educationa l an d healt h authorities , correctiona l 
agencies and voluntary organisations. The aim of the Report wil l be 
to offe r a  blueprin t fo r procedure s fo r dealin g wit h childre n i n 
trouble in the Territory. 

The Pape r give s a n historica l accoun t of , an d describes , th e 
existing syste m fo r dealin g wit h childre n i n troubl e an d conclude s 
that th e presen t syste m i n th e Australia n Capita l Territor y i s a 
confused an d piecemea l adaptatio n o f procedure s employe d fo r 
adults. Little consideration has been given to the appropriateness of 
these procedures fo r th e young and a t no stage has a coherent an d 
comprehensive set of principles been developed on the basis of which 
a special tribunal fo r childre n can be built. 

As a first step towards the integration of child welfare programmes 
in the Territory and the co-ordination of government-sponsored and 
community based initiatives to help children in trouble and in need, 
the Commissio n ha s alread y forme d th e tentativ e vie w tha t a  co-
ordinating body should be established. This could be an independent 

1 2 5 



statutory commission , a  statutory counci l consistin g largel y o f part -
time personnel, or a unit in the Welfare Branch of the Department of 
the Capita l Territory . Th e Commissio n feel s i t t o b e importan t tha t 
there should b e a permanent advisor y body with representative s of a 
number o f different interes t groups associated with child welfare an d 
related area s to ac t a s a  stimulus fo r on-goin g reform , a  monito r o f 
the effectivenes s o f curren t law s an d facilitie s an d watchdo g o f 
children's right s i n legislatio n an d practice s affectin g them . 

The followin g ar e th e ke y issue s identifie d i n th e Paper , upo n 
which proposa l an d commen t i s invited — 
Children in  the Criminal Justice  System 

l.What i s the age below whic h a  child shoul d no t be criminally liabl e at 
all? At what ag e should a  child pas s beyond th e jurisdiction o f a special 
children's tribuna l t o the ordinary cour t system ? 

2.Should a  clear distinction be made between offender s (i.e. , children wh o 
have breache d th e criminal law ) and non-offenders (i.e. , neglecte d and 
uncontrollable children) ? Shoul d differen t tribunals , facilitie s an d 
services be created t o deal wit h eac h group ? 

3.If w e want a  distinctive system fo r dealing with youn g offenders wh y do 
we want suc h a  system and what characteristic s shoul d mar k i t off fro m 
that employe d fo r adult offenders ? Shoul d th e same penalties apply to a 
child a s to an adult fo r the same offences ? 

4.Should greate r effort s b e made to divert young offenders fro m th e cour t 
or tribuna l and , if so, ho w should thi s be achieved? 
• B y Police/Welfare Branc h consultation ? 
• B y the appointment o f a reporte r o r similar official ? 
• B y the introduction o f informal panels ? 
• B y other means ? 

5.To wha t type s o f services shoul d offender s b e diverted? 
6. When forma l interventio n i s required wha t typ e of tribunal shoul d dea l 

with youn g offenders ? 
• A  modified crimina l court ? 
• A  panel? 
• Th e Family Court ? 
• Other ? 

7.Should ver y serious offences b y a child (e.g., murder) be  dealt with in the 
adult syste m rathe r tha n i n a special children' s cour t o r tribunal ? 

8.Should th e court o f tribuna l exercis e complet e contro l ove r th e nature 
and duratio n o f th e measure s employe d fo r youn g offender s (e.g. , 
detention fo r a  specifie d time ) o r shoul d thes e measure s be  flexible , 
allowing thos e wh o administe r the m t o exercis e discretio n (e.g. , 
indefinite detentio n t o be reviewed i n the light o f circumstances) ? 

9.Should ne w types o f measures be available fo r young offenders ? 
• Periodi c detention ? 
• Communit y service ? 
• Intensiv e probation ? 
• Intermediat e treatment ? 
• Other ? 

10.Should a n institution fo r children wh o commi t offence s be  built i n the 
Australian Capita l Territor y t o replac e th e present syste m o f sendin g 
such childre n t o New South Wale s institutions ? 
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Neglected and Uncontrollable Children 
11.At wha t ag e shoul d th e stat e ceas e t o asser t th e righ t t o interven e 

coercively in the life of a  neglected o r uncontrollable child? 
12.In wha t situation s shoul d th e stat e interven e t o protec t childre n 

considered to be neglected or uncontrollable and should these situations 
be narrowly defined o r should th e legislative net be cast wide? 

13.When formal interventio n i s required what type of tribunal should deal 
with neglected and uncontrollabl e children? 
• A  Court o f Pett y Sessions? 
• Th e Family Court? 
• A  community panel? 
• A n expert panel ? 
• Other ? 

The Supporting Services 
14.Should greater emphasis be placed on the provision of informal services 

for childre n i n trouble ? I f so , wha t type s o f service s ar e lackin g a t 
present and how can they best be organised and provided ? 

15.Is fragmentation o f services a problem and, if so, how can co-ordination 
be improved? 

16.Should greater use be made of the work of non-governmental agencies? 
17.Are there deficiencies in the welfare and psychiatric services available to 

the Children's Court? If so, what are these deficiencies and how can they 
be remedied? 

Australia— Dru g traffickin g 
New Sout h Th e Ne w Sout h Wale s Roya l Commissio n o n Dru g Traffickin g ha s 
Wales presente d it s Repor t t o th e Stat e Government . Th e Roya l 

Commission, whic h was  preside d ove r b y a  Judg e o f th e Suprem e 
Court o f Ne w Sout h Wales , was  appointe d i n 197 7 t o inquir e int o 
and repor t on — 
(a) th e cultivation , production , manufacture , distribution , supply , 

possession an d us e o f illega l drugs ; 
(b) th e identit y o f th e person s involve d i n tha t traffic ; an d 
(c) whether , i n th e ligh t o f th e finding s o f th e Roya l Commission , 

any amendment s wer e desirabl e i n th e la w relatin g t o drugs . 
Apart fro m recommendin g th e prosecutio n o f certai n Stat e polic e 

officers an d Italia n immigrant s suspecte d o f havin g bee n concerne d 
in dru g trafficking , th e Roya l Commissio n mad e 8 5 othe r 
recommendations. 

These were — 
Cannabis 
General 
1. Th e cultivation, possession , supply or use of cannabis should not be 
legalised. 
2. Legislatio n which would permit the possession of small quantities of 
cannabis grown fo r one' s own use should no t b e introduced. 
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3. Th e possessio n o r us e o f cannabi s shoul d no t b e decriminalised . 
4. Th e crimina l record s o f thos e convicte d o f possessio n o f marihuan a 
for persona l use , o r o f supplyin g marihuan a b y wa y o f gif t o r withou t 
remuneration, shoul d b e destroyed a t the end of two years, on the appli-
cation o f th e perso n convicted , excep t i n stipulate d circumstances . 

Access to such records should be restricted to members of law enforce -
ment agencies , an d t o authoritie s havin g lawfu l acces s to polic e record s 
for criminologica l research . 

Psychomotor skills 
5. Th e Governmen t shoul d suppor t a  substantia l progra m o f researc h 
into th e effect s o f cannabis , an d drug s generally , o n drivin g perform -
ance, wit h a  view to developing suitabl e practica l test s which wil l enable 
detection an d prosecutio n o f th e drug-intoxicate d driver . 
6. Th e Governmen t shoul d institut e a  progra m whereb y th e exten d o f 
employee drug-takin g ca n b e determined an d a n assessmen t mad e o f it s 
impact o n individua l performance , safet y an d othe r matter s withi n th e 
industrial setting . 
7. Th e Government an d the various authorities concerned, should adop t 
an increasin g rol e i n regulatin g dru g us e i n industry , an d institut e a 
program fo r th e purpose o f disseminating , i n a  practica l way , non-dru g 
philosophies t o member s o f th e workforce, particularl y apprentice s an d 
younger workers . 
8. Polic e investigation s followin g discover y o f larg e cannabi s crop s 
should thoroughl y explor e th e possibilit y tha t th e owner , o r thos e 
arrested o n the property, ma y be no more than mino r participant s actin g 
on behal f o f a  majo r producin g o r traffickin g organisation , an d tha t i n 
such case s careful inquir y into , and analysi s of , thos e and relate d cases , 
including those interstate, should b e conducted wit h a view to producin g 
evidence o n whic h t o bas e conspirac y charge s agains t th e principals . 
9. Institut e organise d procedure s fo r detectin g cannabi s plantation s 
and, i n particular , fo r th e purpose o f mor e effectivel y combatin g large -
scale cannabi s production — 

(i) lias e wit h th e Departmen t o f Agricultur e t o explor e th e possibilit y 
of satellit e monitoring ; 

(ii) enlis t th e assistanc e o f officer s o f othe r department s engage d i n 
field wor k o r propert y inspection , wit h suc h officer s bein g give n 
instruction o n wha t they should look fo r an d the action they shoul d 
take whe n the y fin d anythin g suspicious ; 

(iii) encourag e simila r medi a publicit y t o aler t loca l citizen s i n growin g 
areas with , perhaps , th e ancillar y effec t o f discouragin g potentia l 
producers; 

(iv) publicis e flight s ove r "high-risk " district s durin g th e growin g 
season. 

Narcotics 
10. Th e Government mus t recognize that the economic conditions of th e 
heroin marke t an d the lack of interna l structur e a t the present tim e lend 
themselves t o th e emergenc e o f a n organisationall y monopolisti c crim e 
syndicate. 
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11. Th e Government should institute a program whereby the incidence 
of ne w us e o f narcoti c drug s i s closel y monitore d s o tha t remedia l 
policies can be quickly developed and implemented . 
12. Th e Government should encourage and support studies with a view 
to monitoring the incidence of persons commencing to use heroin. 
13. Priorit y shoul d b e given i n th e enforcemen t effor t toward s thos e 
drugs wit h th e highes t leve l o f direc t socia l cost . A t th e presen t tim e 
heroin fall s within this category. 

Other drugs 
14. Th e Police Department an d the various health authorities , Federal 
and State , shoul d wor k jointl y t o carr y ou t studie s an d survey s t o 
monitor trends in the abuse of drugs such as amphetamines, cocaine and 
hallucinogens. 
15. Monitorin g wor k i n relatio n t o th e incidenc e o f us e o f heroin , 
amphetamines, cocaine and halluciogens should be based on systematic 
intelligence and assessments of variations in availability, use, quality and 
price. 
16. A  small unit should be established within the drug squad of the State 
Police Department , whic h ca n lias e wit h bot h th e Stat e Healt h 
Commission o f Ne w Sout h Wale s an d th e Stat e Dru g an d Alcoho l 
Authority, to produce intelligence summaries at regular intervals for the 
information o f Government , polic e an d intereste d department s an d 
institutions. 
17. Specifi c steps should be taken against the importation, manufactur e 
or use of phencyclidine and, for the purpose, an "early warning system" 
coupled wit h th e monitorin g o f precursor s shoul d b e institute d o n a 
national basis. 

Law enforcement 
Policy 
18. Endeavour s by the United Nations and the United States of America 
to limit supply in major heroin-producin g areas should be supported to 
the fullest practicabl e extent . 
19. Stat e and Federal Governments should offer som e assistance to the 
Thai Government i n the training of personnel and the supply of equip-
ment. 
20. Ther e i s a  nee d fo r a n increas e i n Australia n law-enforcemen t 
personnel in major oversea s drug supply centres. 
21. Ther e i s a  nee d i n Bangko k fo r a  smal l professiona l uni t o f 
Australian law-enforcemen t officers , wit h ful l clerica l assistanc e an d 
adequate transportation . 
22. Effort s shoul d b e made to evolve an integrated dru g enforcemen t 
program with other States and the Federal Government . 
23. Priorit y shoul d b e given i n th e enforcemen t effor t t o th e investi -
gation of high-leve l and organizational trafficking . 
24. Th e Polic e Departmen t shoul d divid e it s manpowe r resource s s o 
that a t leas t 65 per cent of the drug law-enforcement effor t i s spent in 
attempting to intercept trafficker s abov e the street level. 
25. A  specialised drug-enforcemen t agenc y should no t b e established, 
nor is anything in the nature of a crime commission, designed to combat 
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all form s o f organize d crime , recommended unti l the Police Departmen t 
is given a n opportunit y t o implemen t ne w procedures . 
26. Ther e should b e an expansion i n divisional unit s of police engaged in 
drug-related investigation s i n orde r t o free , s o fa r a s i s practicable , th e 
drug squa d fo r specialise d work . 
27. Th e variou s law-enforcemen t authoritie s mus t gea r themselve s t o 
combat a n almos t inevitabl e emergence o f mor e highl y organized crim e 
than ha s hithert o bee n presen t i n th e State . 
28. Ther e shoul d b e publishe d annuall y a  Stat e administrativ e pla n fo r 
containing th e drug-abus e problem . 
29. I n fixin g a  realisti c figur e fo r bai l i n respec t o f allege d dru g 
traffickers o r importers , court s shoul d tak e int o accoun t that — 
(a) som e importation organization s hav e access to vas t sum s of money , 

and bai l mone y ma y represen t t o suc h person s a  mer e operationa l 
cost factor , 

(b) reportin g condition s o n th e surrende r o f passport s ofte n hav e littl e 
practical effec t i n limitin g flight , 

(c) a n abnormall y hig h proportio n o f foreig n national s charge d wit h 
drug-importation offence s abscon d whil e on bail . 

Intelligence 
30. A  single , joint , Federal-Stat e intelligenc e syste m shoul d be  estab -
lished. 
31. Ther e shoul d b e a n approac h o n th e par t o f la w enforcemen t t o a 
conspiracy-type investigatio n an d a  willingnes s t o postpon e actio n 
against individual s unti l evidenc e i s available t o involv e the whole , o r a 
singificant part , o f a n overal l network . 
32. Th e numbe r o f polic e officer s traine d i n surveillanc e shoul d b e 
increased an d th e scop e o f suc h activitie s shoul d b e broadened . 
33. Greate r us e shoul d b e mad e o f undercove r agent s i n th e dru g 
enforcement effor t i n orde r t o apprehen d upper-leve l traffickers . 
34. Th e Governmen t shoul d b e prepared t o provid e more mone y t o th e 
Police Departmen t t o ai d undercove r agent s i n thei r effort s agains t 
major traffickers . 
35. Consideratio n shoul d b e given to the problem o f increasin g the flo w 
of intelligenc e fro m al l source s an d th e nee d t o provid e concession s t o 
those wh o ar e willin g t o mak e informatio n available , includin g 
convicted criminal s servin g priso n sentences . 

Co-operation 
36. Stat e an d Federa l Government s shoul d commi t themselve s t o clos e 
inter-agency co-operation . 
37. Th e join t tas k forc e concep t shoul d b e adopte d o n a  permanen t 
basis b y Stat e an d Federa l Governments . 

Treatment an d Diversio n 
Classification 
38. Dru g offender s comin g befor e court s shoul d b e classifie d i n th e 
following manner : 

(1) thos e charge d wit h traffickin g o r wit h seriou s drug-relate d 
criminal offences ; 

(2) thos e charge d wit h simpl e possessio n o r us e o f marihuana ; 
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(3) thos e charged with illegal use or simple possession of non-narcotic 
drugs other than marihuana ; and 

(4) thos e charged with possession or use of narcotics but who do not 
come within Class 1. 

In relation to Class 1 offenders , th e law should take its course and the 
offender b e dealt with according to the nature and degree of the offence. 

Class 2  offender s shoul d b e deal t wit h unde r th e presen t la w bu t 
neither diverted no r imprisoned . 

Where a Class 3 offender i s also a heroin user, he should be treated as 
if coming within Class 4; otherwise such offenders shoul d be dealt with 
in the same manner as those coming within Class 2. 

Class 4  offenders shoul d b e subjec t t o procedure s simila r t o thos e 
which the law has developed for dealing with the socially disadvantaged. 

Courts shoul d b e provide d wit h al l relevan t informatio n and , i n 
appropriate cases, offenders shoul d be diverted into treatment, but only 
after bein g dealt with in relation t o the charge. 

Treatment 
39. Ther e should be a State plan for the organization and co-ordination 
of drug-treatment services. The plan should be for three years but should 
be revised and published annually fo r th e ensuring three-year period . 

It should direc t it s attentions to all aspects of th e drug problem and 
contain strategies to be employed in treatment. I t should also form th e 
basis for futur e publi c expenditure. 

The compilation o f the plan should be the responsibility o f the State 
Drug and Alcohol Authority, which should co-ordinate the recommen-
dations of the various Government authoritie s concerned. 
40. Dru g treatment program s should hav e practically realisabl e objec-
tives seeking optimum improvemen t i n drug-oriented behaviour . 
41. Th e financing of therapeutic communities should be continued and 
funds made available for the expansion of facilities to meet demands by 
those who are prepared t o enter and remai n in such programs. 
Diversion 
42. Diversio n schemes, despite their lack of success in the State, should 
not be abandoned as a method of dealing with drug offenders, an d any 
program prove d t o b e effectiv e shoul d b e full y supporte d b y th e 
Government. 
43. Th e Government shoul d make no further decision s as to the struc-
ture or fundin g o f diversio n scheme s unti l the results of th e new pilot 
scheme, which is soon to be put into operation, are known. 
44. N o recommendation wit h regard to the introduction an d establish-
ment o f an y particula r diversio n schem e could b e made a s there was 
insufficient evidenc e to make any valid determination . 

Changes in the Law 
Possession 
45. Possessio n of illicit drugs for personal use should remain a criminal 
offence. 
46. N o amendment should be made to the Poisons Act 1962 to insert the 
word "knowingly " a s an ingredien t o f possessor y offences unde r tha t 
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Act o r t o superimpos e a n additiona l requiremen t tha t th e prosecutio n 
establish men s re a i n respec t o f suc h offences . 
47. Sectio n 4(1 ) o f th e Poison s Ac t shoul d b e amende d b y insertin g a 
new definition o f "possession " whic h accords with the judgments of th e 
New Sout h Wale s Cour t o f Crimina l Appea l i n R.  v . McGrath,  R.  v . 
Bush, R.  v . Rawcliffe,  R.  v . Router  an d R.  v . Kennedy. 
48. N o amendmen t shoul d b e mad e o f th e Poison s Ac t t o inser t a 
statutory presumptio n a s to possession b y specified person s in situatio n 
where illici t drugs are foun d conceale d i n place s to which n o one perso n 
has exclusiv e access . 

Paraphernalia 
49. N o amendmen t shoul d b e made to s . 21(l)(f ) o f th e Poisons Ac t t o 
remove th e requiremen t t o establis h tha t a  perso n intende d t o us e 
illegally specifie d dru g paraphernali a i n hi s possession . 
50. N o amendmen t shoul d b e mad e t o th e Poison s Ac t t o prohibi t o r 
regulate th e sal e o r possessio n o f hypodermi c syringe s an d needles . 
51. Th e Poison s Ac t shoul d b e amende d t o prohibi t incitin g o r 
soliciting, whethe r b y advertising o r otherwise , person s t o obtain o r us e 
instruments designe d t o facilitat e th e us e o f illega l drugs . 

Analogues and  precursors 
52. Th e definitio n o f "substance " i n s . 4(1 ) o f th e Poison s Ac t shoul d 
be amended t o include — 
(a) an y preparatio n o r admixtur e o f al l salt s an d derivative s o f an y 

substance; an d 
(b) anythin g represente d o r hel d ou t b y o r o n behal f o f th e perso n 

selling o r supplyin g i t t o b e suc h substance . 
53. N o amendment shoul d b e made to the definition o f "substance " i n 
s. 4(1 ) of th e Poisons Act t o include "analogues" thereof , o r t o includ e 
"other closel y relate d substance s wit h a  simila r chemica l compositio n 
producing broadl y equivalen t pharmacologica l effects" , o r t o expan d 
the definitio n b y an y simila r means . 
54. N o amendment shoul d b e made to the definition o f "substance " i n 
s. 4(1 ) o f th e Poison s Ac t t o includ e "immediat e precursors " thereof . 
55. Prominen t precursor s o f commonl y use d illici t drug s shoul d b e 
included i n the Poison s List , wher e no t alread y included , an d i t shoul d 
be a n offenc e unde r th e Poison s Ac t t o posses s an y suc h precursor s 
"with th e intentio n o f manufacturing , contrar y t o thi s Act , an y 
prescribed restricte d substance , dru g o f addictio n o r prohibite d drug" . 
56. Regulation s should no t be introduced requirin g drug companies an d 
proprietors o f businesse s sellin g chemical s t o repor t t o th e polic e ful l 
details o f al l suspiciou s purchase s o f specifie d chemical s whic h ar e 
known t o b e immediate precursor s o f variou s name d illici t drugs . 
Power to  search 
57. Searc h power s equivalen t t o thos e whic h officer s o f th e Federa l 
Narcotics Burea u no w exercise by means of genera l warrant s o r writ s of 
assistance unde r ss . 198 , 19 9 and 20 0 of th e Federa l Custom s Ac t 190 1 
should no t b e conferred o n th e Ne w Sout h Wale s polic e officers . 
58. Th e Poison s Ac t shoul d b e amended , a s th e Polic e Departmen t 
proposes, t o empowe r polic e officer s investigatin g suspecte d dru g 
trafficking t o ente r premise s withou t warran t i n exigen t circumstances . 
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However, wit h a  vie w t o preventin g abuse , th e followin g statutor y 
provisos shoul d apply — 
(a) Warrantles s searche s shoul d no t b e undertake n b y virtu e o f thi s 

amendment, wher e i t i s reasonabl y practicabl e t o obtai n a  warran t 
before entr y an d unles s th e polic e office r effectin g entr y int o th e 
premises suspect s o r believe s o n reasonabl e ground s that : 

(i) a  traffickabl e quantit y (a s defined i n th e Poison s Act ) o f illici t 
drugs i s on th e premises ; an d 

(ii) ther e is a substantial ris k of imminent destruction o r removal of 
those drug s befor e entr y b y warran t ca n b e effected . 

(b) I n any case where such a  warrantless search i s carried out , th e police 
officer conductin g th e search should , regardles s of whethe r o r no t a 
traffickable quantit y o f illici t drug s i s found , withi n 2 4 hour s o f 
entry int o th e premises , mak e a  statutor y declaratio n settin g fort h 
details of — 

(i) hi s reason s fo r no t obtainin g a  warrant ; 
(ii) th e basi s fo r hi s suspicion o r belie f tha t a  traffickable quantit y 

of illici t drug s wa s o n th e premises ; an d 
(iii) th e basi s fo r hi s suspicion o r belie f tha t ther e was a  substantia l 

risk o f imminen t destructio n o r remova l o f thos e drug s befor e 
entry wit h a  warran t coul d b e effected . 

(c) Withi n seve n day s o f suc h warrantles s searc h bein g conducted , an d 
regardless o f whethe r o r no t a n occupan t o f th e premise s make s a 
complaint, statutor y declaration s b y th e polic e office r conductin g 
the searc h an d an y othe r polic e officers involve d i n the entry o f th e 
premises, togethe r wit h a  repor t b y a  superio r offic e o f th e Polic e 
Department should , i n al l cases , b e forwarde d t o th e State' s 
Ombudsman fo r examinatio n and , i f require d b y him, t o the polic e 
internal affair s branc h fo r investigatio n an d an y necessar y disci -
plinary o r othe r action . 

59. T o modernis e th e applicatio n procedure s fo r searc h warrants , an d 
to enabl e polic e investigatin g suspecte d dru g traffickin g o r othe r 
offences t o mov e swiftl y i n exigen t situations , an d t o alleviat e th e nee d 
for warrantles s searches , legislatio n shoul d b e enacted , a s th e Polic e 
Department proposes , t o permi t searc h warrant s t o b e obtaine d b y 
telephone o r two-wa y radio . 

However, t o minimise the risk o f abuse , this procedure should no t b e 
used unless a genuine emergency exists , it should no t b e used in complex 
cases, an d th e ora l applicatio n shoul d b e recorded . 
60. Legislatio n shoul d no t b e introduce d t o permi t warrantles s entr y 
into premise s fo r th e purpose s o f "impounding' ' the m unti l a  searc h 
warrant ca n b e obtained . 
61. Th e amendmen t o f s . 43(2 ) o f th e Poison s Act , propose d b y th e 
Police Department , t o remove the requirement tha t th e complaint mad e 
for th e purpos e o f obtainin g a  searc h warran t sho w o n it s fac e th e 
grounds upo n whic h th e reasonabl e suspicio n o r belie f exists , i s no t 
recommended. 
62. Sectio n 43(2 ) o f th e Poison s Ac t shoul d b e amended , a s the Polic e 
Department proposes , t o remov e th e requiremen t tha t a  warran t shall , 
on it s face , nam e th e polic e office r wh o i s to execut e it . 
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63. Sectio n 43(2 ) o f th e Poison s Ac t shoul d b e amended , a s th e Polic e 
Department proposes , t o mak e i t clea r tha t executio n o f a  searc h 
warrant unde r tha t Ac t ca n tak e plac e eithe r b y da y o r night . 
64. Eithe r th e Poison s Ac t o r th e Crimes Ac t 190 0 should b e amended , 
as th e Polic e Departmen t proposes , t o mak e i t clea r tha t an y polic e 
officer o f o r abov e th e ran k o f Sergean t o r i n charge o f a  polic e statio n 
or a  polic e vesse l ha s powe r t o stop , searc h an d detai n an y vehicl e o r 
vessel in which he  reasonably suspect s that ther e is any drug of addition , 
prohibited dru g o r prohibite d plant . 
65. Eithe r th e Poisons Ac t or th e Crimes Ac t shoul d be  amended, a s the 
Police Departmen t proposes , t o make i t clear tha t an y polic e officer ha s 
power t o stop , search , an d detai n an y perso m who m he  reasonabl y 
suspects of havin g or conveying any drug of addition, prohibited dru g or 
prohibited plant . 

Electronic interception 
66. Th e Polic e Departmen t should , withou t delay , commenc e t o utilis e 
fully it s power s unde r th e Listenin g Device s Act , 196 9 (NSW ) t o 
intercept non-telephoni c communications , especiall y i n the area o f illici t 
drug trafficking . 
67. Federa l legislatio n shoul d b e amended , a s th e Polic e Departmen t 
proposes, t o permi t Stat e police , i n investigatin g dru g trafficking , t o 
intercept telephon e communication s an d othe r telecommunications , 
upon approva l bein g give n b y a  Judg e o f th e Suprem e Cour t o f Ne w 
South Wale s o r Judge s o f th e Federa l Cour t o f Australia , o r th e Stat e 
Attorney-General. 

Compulsory interrogation 
68. Amendmen t o f th e law , a s th e Polic e Departmen t proposes , t o 
permit compulsor y interrogatio n o f suspecte d dru g traffickers , i n so fa r 
as thi s involve s th e privileg e agains t self-incriminatio n bein g abolishe d 
or curtailed , i s no t recommended , bu t furthe r consideratio n b y th e 
Government o f thi s questio n i s necessary . 
69. Enactment , a s th e Polic e Departmen t proposes , o f a  Specia l Crim e 
Investigations Act , whic h woul d confe r powe r o f compulsor y 
interrogation i n relatio n t o a  vas t rang e o f crimina l activities , includin g 
those o f suspecte d majo r dru g traffickers , i s no t recommended . 
70. Enactment , a s th e Polic e Departmen t proposes , o f analogou s 
provisions t o Par t V I A  of th e Companies Ac t 1961 , for th e purpose o f 
compulsory interrogatio n o f suspecte d majo r dru g traffickers , i s no t 
recommended. 

Bounty schemes  and  rewards 
71. Dru g bount y schemes , whethe r statutor y o r private , whic h promis e 
rewards fo r informatio n leadin g t o convictio n o f dru g traffickers , 
should no t be  introduced , promote d o r encouraged . 
72. N o amendmen t shoul d be  mad e t o th e Poison s Ac t t o establis h a 
system o f reward s fo r th e suppl y o f informatio n leadin g t o th e convic -
tion o f dru g traffickers . 

Informers 
73. Amendmen t o f the Poisons Act, as the Police Department proposes , 
to rende r immun e fro m examinatio n b y courts o r th e defence report s o r 
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documents produce d withi n th e Polic e Departmen t o r receive d b y i t i n 
any officia l capacit y relativ e t o an y prosecutio n unde r tha t Act , i s no t 
recommended. 
74. Amendmen t t o the Poisons Act , as the Police Department proposes , 
to prohibit th e disclosure of the names of informer s i n any circumstance s 
in th e cours e o f prosecution s unde r tha t Act , i s no t recommended . 

Compulsory disclosure  of  source 
75. Th e Poison s Act , a s th e Polic e Departmen t proposes , shoul d be 
amended t o mak e i t a n offenc e fo r a  perso n foun d i n illega l possessio n 
of drug s t o refuse o r fai l t o disclose the name and address , i f known , o f 
the perso n fro m who m be  obtained th e drugs , th e plac e fro m whic h h e 
obtained them , an d suc h othe r detail s a s woul d assis t i n th e 
identification an d locatio n o f tha t person . 

Bail 
76. N o amendment shoul d b e made to the Bai l Act 1979 , to prohibi t th e 
granting o f bail , o r t o creat e a  presumptio n agains t bail , fo r person s 
charged wit h drug-traffickin g offences . 

Sentencing 
77. N o amendmen t shoul d b e mad e t o th e Poison s Ac t t o increas e th e 
terms o f imprisonmen t prescribe d unde r tha t Act . 
78. Penaltie s fo r simpl e possessio n o r us e of narcoti c drug s shoul d no t 
be reduced . 
79. Amendmen t o f th e Poison s Ac t t o restructur e penaltie s b y creatin g 
greater specificit y o f punishment , whethe r i n th e for m o f mandator y 
minimum sentence s o r a  rigi d an d grade d tarif f o f penalties , i s no t 
recommended. 

Forfeiture 
80. Amendmen t o f the Poisons Act, as the Police Department proposes , 
to provid e fo r forfeitur e o f vehicle s (including planes , boat s an d moto r 
vehicles) use d t o assis t i n th e commission o f offence s unde r tha t Act , i s 
not recommended . 

Fines 
81. Th e maximu m fin e i n respec t o f indictabl e offence s unde r th e 
Poisons Ac t shoul d b e increase d fro m $A60,00 0 t o $A200,000 . 
82. Th e introductio n o f legislatio n authorizin g "mean s inquiries " t o 
investigate th e financia l positio n an d dealing s o f convicte d majo r dru g 
traffickers, wit h a view to making imposition an d recover y of fine s mor e 
effective, i s no t recommended . 

Goods in  Custody 
83. Extensio n o f th e "good s i n custody' ' provisio n i n s . 527 C o f th e 
Crimes Ac t 190 0 t o cove r situation s wher e th e proceed s o f dru g 
trafficking hav e bee n place d i n a n accoun t suc h a s a  bank , buildin g 
society, credi t unio n o r solicitor' s trus t account , i s no t recommended . 
84. Th e Poison s Ac t shoul d b e amende d t o empowe r a  court , upo n 
conviction o f a  perso n charge d wit h a n offenc e unde r tha t Act , i n 
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addition t o penaltie s of imprisonmen t an d fin e otherwis e provided, t o 
order execution against— 
(a) propert y hel d b y o r o n behal f o f tha t perso n whic h ha s bee n 

obtained o r paid fo r whethe r wholly or in part a s the result of the 
commission of tha t offence ; 

(b) an y accoun t (e.g . bank , buildin g society , credi t union , solicitor' s 
trust or other similar account) kept in that person's name or on his 
behalf wher e a n amoun t ha s bee n credite d t o tha t account , a s a 
result o f the commission o f that offence . 

Confidentiality 
85. Legislatio n shoul d b e introduce d which , subjec t t o specifie d 
exceptions— 
(a) make s communications betwee n a drug abuser and drug treatment 

facility staf f confidential , an d prohibits disclosure thereof; and 
(b) protect s fro m disclosur e th e record s o f tha t facilit y i n respec t o f 

communications with , an d testing , examination , diagnosi s an d 
treatment o f drug abusers. 

Austral ia— "Th e Substantiv e Crimina l Law " 
South Th e Crimina l La w an d Pena l Method s Refor m Committe e o f Sout h 
Australia Australi a ha s publishe d it s Fourt h Repor t o n "Th e Substantiv e 

Criminal Law " [briefl y note d a t (1978 ) 4  C.L.B . 614] . 
The Report , whic h run s t o 460 pages, includes tables o f case s an d 

statutes, an d a  bibliography . Earlie r Report s o f th e Committe e 
appeared i n 197 3 (Firs t Report—Pena l Methods) , 197 4 (Secon d 
Report—Criminal Investigatio n an d Procedures) , 197 5 (Thir d 
Report—Court Procedur e an d Evidence) , an d 197 6 (Special Repor t 
on Rap e an d Othe r Sexua l Offences) . 

In introducing thi s Report , th e Committee point s ou t tha t amend -
ments t o th e substantiv e la w recommende d i n earlie r Report s hav e 
not bee n reconsidered , althoug h wher e practicabl e reference s ar e 
made t o thos e earlie r recommendations . Fo r eas e o f reference , th e 
Special Repor t o n Rap e an d Othe r Sexua l Offence s ha s bee n repro -
duced a s Chapte r 4  o f th e Repor t i n th e for m i n whic h i t wa s 
originally presented . 

Below i s a  summar y o f th e Committee' s principa l recommend -
ations. 

(xviii) th e following shoul d b e the test o f insanit y a s an answer t o a 
criminal charg e i n substitutio n fo r th e McNaghte n Rules — 

A person is not criminally responsible for an act or omission if at 
the time of doing the act or making the omission he is in such a 
state of menta l disease or natura l menta l infirmity a s to deprive 
him of capacity to understand what he is doing, or of capacity to 
control his actions, or of capacity to know that he ought not to do 
the act or make the omission; 

(xix) n o specia l provisio n shoul d b e mad e fo r insan e delusions , 
nor shoul d th e la w relatin g t o automatis m b e changed ; 
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(xx) a  defenc e o f diminishe d responsibilit y i n charge s o f murde r 
should no t b e introduced ; 

(xxi) th e ter m "  intoxication " shoul d no t b e limite d t o intoxica -
tion b y th e ingestio n o f alcoho l bu t includ e th e disorderin g 
of th e facultie s b y an y dru g o r poison ; 

(xxii) intoxicatio n shoul d b e only a facto r t o be taken into accoun t 
with th e res t o f th e evidenc e i n determinin g th e defendant' s 
actual stat e o f min d a t th e relevan t time . Th e questio n 
whether th e defendan t becam e drun k voluntaril y shoul d b e 
irrelevant a s a  matte r o f la w unles s eithe r th e defendan t i s 
charged wit h a n offenc e o f whic h intoxicatio n i s b y 
definition a n element o r there is evidence that h e deliberately 
ingested intoxicant s t o nerv e himsel f fo r th e commissio n o f 
the offenc e charged . I n th e latte r cas e hi s stat e o f min d 
immediately befor e h e se t abou t intoxicatin g himsel f shoul d 
be th e relevan t on e fo r th e purpos e o f crimina l responsi -
bility; 

(xxiii) th e la w o f causatio n wit h respec t t o offence s o f whic h th e 
causing o f deat h i s by definitio n a n elemen t shoul d b e tha t 
the defendan t cause d th e deat h charge d i f hi s act s o r omis -
sions substantially contribute d t o the death havin g regard t o 
the tim e a t whic h an d th e manne r i n whic h i t occurred : th e 
year-and-a-day rul e shoul d b e abolished ; 

(xxiv) th e la w relatin g t o involuntar y manslaughte r shoul d b e 
abolished; 

(xxv) th e rule of law under which suicide or an attempted suicid e is 
a crim e shoul d b e abrogated ; 

(xxvi) legislatio n simila r t o tha t containe d i n s . 6 B o f th e Crime s 
Act 195 8 (Victoria ) i n relatio n t o suicid e pact s an d incitin g 
to commi t suicid e shoul d b e enacted ; 

(xxvii) a n offenc e o f merc y killin g shoul d no t b e introduced ; 
(xxviii) a n inquir y a s t o th e circumstance s unde r whic h lif e suppor t 

systems ma y lawfull y b e withdraw n shoul d b e conducted ; 
(xxix) ther e shoul d b e n o statutor y definitio n o f deat h fo r th e 

purposes o f th e crimina l law . 
(xii) th e ag e of consen t fo r th e purpose s o f tatooing , o r medica l o r 

surgical treatmen t shoul d b e 1 6 years; 
(xiii) s o fa r a s th e crimina l la w i s concerned , n o perso n shoul d b e 

required t o underg o medica l o r surgica l treatmen t i f i t i s 
against hi s religious beliefs to do so, and the appropriate age of 
personal decisio n shoul d b e 1 6 years; 

(xiv) a n offence directe d a t penalising conduct whic h causes death o r 
serious harm t o person s b y frightenin g the m t o such a n exten t 
that the y brin g thes e consequence s upo n themselve s shoul d b e 
enacted; 

(xv) i n th e la w relatin g t o abortio n an y belie f o n th e par t o f th e 
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defendant shoul d b e require d onl y t o b e genuin e bu t no t 
necessarily objectivel y reasonable , i n accordanc e wit h genera l 
recommendations a s to belie f o n th e par t o f th e defendant i n 
the crimina l law . 

(i) ther e should b e no statutory definitio n o f rape. I n a charge of 
rape th e Crown shoul d continu e t o bea r th e onus o f provin g 
beyond reasonabl e doub t tha t th e accuse d ha d unlawfu l 
sexual intercours e wit h a  perso n withou t he r consent , 
knowing tha t sh e is not consenting , o r bein g recklessl y indif -
ferent a s to whethe r sh e is consenting o r not; 

(ii) th e statutory presumptio n tha t a  boy under 1 4 years of age is 
incapable o f committin g rap e shoul d b e abolished ; 

(iii) a  husban d shoul d b e indictabl e fo r rap e upo n hi s wif e 
whenever the act alleged to constitute the rape was committed 
while th e husband an d wif e wer e livin g apar t an d no t unde r 
the sam e roof , notwithstandin g tha t i t was committed durin g 
the marriage ; 

(iv) ther e shoul d b e created a  specific crim e relatin g t o penetratio 
per os  wher e suc h ac t i s performe d upo n a  perso n wh o 
submits unde r forc e o r b y fea r induce d b y threat , o r wh o is 
asleep o r rendere d incapabl e o f resistanc e throug h 
intoxication o r otherwise ; 

(v) excep t a s otherwis e expressl y provide d th e ag e a t whic h a 
person shall , fo r th e purpose s o f a  crimina l prosecution , b e 
capable o f consentin g t o sexua l intercours e o r to an act con -
stituting a n indecen t assault , shoul d b e 1 6 years; 

(vi) a  perso n age d 1 4 year s o r ove r shoul d b e capable , fo r th e 
purposes o f a  crimina l prosecution , o f consentin g t o sexua l 
intercourse (o r to an act constituting indecen t assault ) wit h a 
person wh o is not mor e tha n 5  years olde r tha n hi m or her; 

(vii) a  person under the age of 1 8 years should be incapable, fo r the 
purposes o f a  crimina l prosecution , o f consentin g t o sexua l 
intercourse (or to an act constituting indecen t assault ) with his 
or he r guardian , teacher , schoolmaste r o r schoolmistress , 
unless such guardian , teacher , schoolmaste r o r schoolmistres s 
is not more tha n 5  years older tha n th e ward o r pupil an d the 
ward o r pupi l i s aged 1 4 years o r over ; 

(viii) th e existin g la w shoul d b e repeale d an d b e replace d b y a 
section makin g i t an offence t o have sexual intercours e wit h a 
person know n t o the offender t o suffer fro m a  mental defec t 
or diseas e whic h render s hi m or he r incapabl e o f appraisin g 
the nature of his or her conduct and thus incapable of giving a 
true consen t t o sexua l intercourse ; 

(ix) a  person under the age of 1 8 years should be incapable, for the 
purposes o f crimina l prosecution , o f consentin g t o sexua l 
intercourse o r an act constituting a n indecent assaul t wit h his 
or her parent o r brother o r sister, but a person who has sexual 
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intercourse with , o r commit s a n ac t constitutin g a n indecen t 
assault upon , hi s brothe r o r siste r o f o r abov e th e ag e o f 1 4 
years should no t b e liable to prosecution i f such perso n i s not 
more tha n 5  years olde r tha n th e brothe r o r sister ; 

(x) specialis t polic e officer s wh o dea l wit h allege d rap e victim s 
should underg o a  cours e i n practica l psycholog y befor e 
appointment; 

(xi) ther e shoul d b e establishe d a  pane l o f doctor s (includin g 
women) on e o f who m shoul d b e selecte d t o examin e th e 
alleged victi m o f a  rape . Th e allege d victi m shoul d b e 
examined b y a  woma n docto r i f sh e s o elects ; 

Non-medical us e of drug s 
The South Australia n Roya l Commission o n Non-Medica l Dru g Us e 
of Drug s i n Sout h Australi a ha s presente d it s Repor t t o th e Sout h 
Australian Governmen t [als o se e (1979) 5  C.L.B. 563] . 

The Roya l Commissio n ha s recommende d tha t peopl e charge d 
with possessin g illega l drug s shoul d appea r initiall y befor e a  three -
member dru g pane l a t a  private , informal , hearing . I t recommende d 
that ne w dru g assessmen t an d ai d panel s b e modelle d o n th e ai d 
panels befor e whic h juvenil e offender s appea r i n Sout h Australia . 

The dru g panel s woul d determin e whethe r crimina l prosecutio n 
should proceed . 

"If th e pane l decide s tha t a  prosecutio n shoul d no t proceed , i t 
should conside r wha t treatmen t o r other action , i f any, i s required t o 
assist th e offender t o overcome the problems associated wit h hi s use 
of drugs" , th e Repor t o f th e Roya l Commissio n says . 

The panel s woul d hav e n o powe r t o forc e complianc e wit h thei r 
decisions, bu t coul d requir e th e offende r t o appea r an d giv e under -
takings for u p to six months. They woul d no t try to establish guil t o r 
innocence. Proceeding s woul d b e informal , wit h powe r t o hea r sub -
missions fro m a  perso n wh o ha s bee n treatin g o r counsellin g th e 
offender. Lega l representatio n i s no t recommended . 

In deciding wha t actio n shoul d b e taken, th e pane l woul d hav e t o 
take int o accoun t th e charge d person' s persona l circumstances , hi s 
suitability and willingness to undergo treatment o r other programme , 
and th e nee d t o protec t th e community . 

"In som e circumstance s prosecutio n wil l b e clearl y warranted, " 
the Repor t says , "Thi s migh t b e th e cas e wher e th e offende r i s 
charged wit h a  number o f offences o f which possession i s only one. " 
A firs t offende r wh o is an experimenta l use r of drugs and clearl y no t 
in nee d o f an y forma l treatmen t migh t b e though t t o warran t a 
caution o r advic e rathe r tha n th e stigm a o f a  conviction . 

"We emphasis e tha t no t al l offender s requir e treatmen t an d par t 
of th e panel's functio n i s to identify th e offenders wh o might benefi t 
from treatment, " th e Repor t says . 
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The Roya l Commissio n als o recommend s th e repea l o f legislatio n 
authorising th e compulsor y committa l o f drug-dependan t peopl e t o 
institutions. 
Police searches:  Specia l rule s fo r investigatio n an d arres t i n drug -
related matter s shoul d b e change d i n som e cases , th e Roya l 
Commission stated . 

Warrants fo r polic e to enter and search premises over drugs should 
be vali d fo r a  specifie d period , o f u p t o 1 4 days , instea d o f onl y 
during a  nominate d day . 

But warrant s t o ente r an d searc h premises , no w i n practice issue d 
by polic e officers , shoul d b e issued onl y b y a  magistrat e o r a  judge. 

However, th e Commission recommend s also that i n an emergenc y 
police should hav e the power t o enter an d searc h premise s without a 
warrant. Suc h situation s woul d includ e cases where entry i s required 
to preven t destructio n o f evidence . 

Although a t commo n la w a  perso n i s not require d t o submi t t o a 
search involvin g bodil y cavities , th e Commissio n sai d tha t "becaus e 
of th e technique s use d t o transpor t drug s illegall y w e are persuade d 
that ther e may be occasions when i t is necessary to conduct a  medical 
examination t o ascertai n i f a  suspec t i s carrying drugs. " 

Because sever e infringemen t o f persona l dignit y wa s involve d i n 
such searches , the y shoul d b e carrie d ou t onl y afte r arres t an d wit h 
the written consen t o f the person or after a  police officer ha s satisfie d 
a magistrat e tha t ther e wa s reasonabl e caus e fo r th e examination . 

Consolidation o f existin g control s ove r th e availabilit y an d us e of 
mood-altering drug s unde r th e Controlle d Substance s Ac t (S.A. ) i s 
recommended. 

In crimina l offences , magistrate s hearin g charge s o f supplyin g 
illegal drug s shoul d b e abl e t o impos e a  maximu m fin e o f $A2,000 , 
two years ' imprisonmen t o r both , an d b e abl e to refe r th e cas e t o a 
higher cour t i f a  mor e sever e penalt y i s warranted . 
Drug education:  A  complet e revie w o f schoo l an d communit y dru g 
education program s shoul d b e undertaken , th e Roya l Commissio n 
says. 

Education i n school s i s often see n a s th e answe r t o curtailin g th e 
spread o f non-medica l dru g use. But after evaluatin g drug-educatio n 
programmes i n Australi a an d oversea s th e Commissio n conclude s 
that th e norma l educatio n i s much les s effective i n changing behav -
iour relate d t o drug-taking than mos t peopl e realise. "Consequently , 
the notio n tha t drug-educatio n programm e ca n b e use d a s a  short -
term measur e t o reduc e markedl y th e numbe r o f youn g peopl e 
engaging i n illega l o r harmfu l dru g use is an over-simplif¡cation,' ' i t 
says. 

"Indeed, ther e i s evidenc e tha t certai n kind s o f dru g education , 
particularly whe n outsider s ar e brough t int o school s fo r 'one-nigh t 
stands', ca n actuall y encourag e youn g peopl e t o experimen t wit h 
drugs." 
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Drug education in schools should take place within a broad health-
education program . This would place the problem in wider perspec-
tive. 
Treatment: The Commission say s that treatmen t fo r drug s use is a 
far mor e complex issue than i s often thought . 

"The special problems include the difficulty o f defining what is to 
be treated, since the circumstances of persons requiring treatment fo r 
drug mis-us e are very different an d addictio n itsel f i s not a n easily 
diagnosed condition" . 

"It i s also difficult t o formulate gaols for treatment programs and 
to measure where programs are successful" . 

Abstinence fro m dru g use is often no t possibl e for addicts . Even 
more modest objectives , such as improved socia l participation, may 
prove elusive. 

In assessin g th e rol e of opiate-maintenanc e programs , th e Com-
mission say s tha t ther e ar e danger s i n prescribin g methadon e to o 
freely a s a substitute fo r heroin . 
Drug sales:  The Roya l Commissio n recommend s tha t compoun d 
analgesics, now sold over the counter, be available only on a doctor's 
prescription. 

The Royal Commission said: "The evidence strongly suggests that 
compound analgesic s containin g caffein e ar e widel y mis-used , th e 
habituating effect s o f caffeine bein g a likely facto r i n this". 

"There ar e adverse side effects o n the kidne y resultin g fro m th e 
use o f compoun d analgesics . Th e singl e analgesic s hav e thei r sid e 
effects too , bu t thes e ar e no t a s dangerous a s with th e compoun d 
analgesics". 

It says most people can be expected to obtain a s much pain relief 
by using a single as by using a compound analgesic . 

The Commission say s it has changed it s tentative opinion o n the 
need t o giv e th e retai l pharmacis t greate r contro l ove r th e dis -
tribution o f singl e analgesic preparations . 

It concludes now that the risks of present public use are not great 
enough to justify restrictin g thei r distribution t o retai l pharmacies . 

Australia- Decriminalisatio n of drunkenness and vagrancy 
Tasmania Th e Law Reform Commissio n of Tasmania (Repor t No. 3 of 1977) 

has made the following recommendations — 
(i) th e offences of being drunk and disorderly and of being drunk 

while in charge of any vehicle or animal, or when in possession 
of an y firear m an d ammunitio n o r o f an y othe r dangerou s 
weapon, shoul d remai n punishabl e offence s a s a t present ; 

(ii) ther e shoul d b e n o punishabl e offenc e o f bein g drun k an d 
incapable of taking care of oneself. Instead, persons who are 
drunk and incapable should be dealt with as set out in recom-
mendation (viii ) below; 
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(iii) sectio n 5  of th e Polic e Offence s Ac t shoul d b e amended t o 
provide for two categories of persons— 
(a) Thos e who are destitute, and 
(b) Thos e who are living upon money or property dishonestly 

obtained; 
(iv) bein g destitute shoul d no t be a punishable offence . Instead , 

such person s shoul d b e deal t wit h a s se t ou t i n recommen -
dation (viii ) below; 

(v) ther e shoul d b e a  ne w offenc e o f livin g upo n mone y o r 
property dishonestl y obtained , base d upo n th e reasonabl e 
belief of a police officer. Th e onus of showing that his money 
or propert y wa s obtaine d honestl y shoul d b e upo n th e 
offender, an d th e cour t shoul d tak e swor n evidenc e a s a 
matter of course; 

(vi) specia l institutions' should be established to provide tempor-
ary accommodation , treatment , diagnosti c an d therapeuti c 
services, an d othe r facilitie s fo r person s who are drunk an d 
incapable of taking care of themselves or who are destitute; 

(vii) unles s and until such institutions are established at appropri-
ate centres , 'place s of safety ' shoul d be designated t o which 
police officers ca n take drunk and destitute persons for pro-
tection. A t suc h places of safety person s will receive, at the 
least, accommodation fo r the night. I n addition, where such 
places ar e locate d i n urba n centres , the y shoul d b e abl e t o 
obtain treatment and counselling; 

(viii) th e machiner y provision s fo r dealin g wit h person s who ar e 
drunk an d incapabl e o r wh o ar e destitut e shoul d b e a s 
follows— 
(a) a  police officer shal l have power to arrest such a person 

and to convey him to 'an institution' or 'a place of safety ' 
provided tha t the police officer reasonabl y believe s that 
this course is necessary for the protection of such person, 

(b) suc h person may be lawfully detained at such institution or 
place o f safet y fo r a  perio d no t exceedin g twenty-fou r 
hours, 

(c) suc h person shall be released after a  maximum period of 
twenty-four hours ' detention unles s a  police office r ha s 
reasonable grounds for believing either that such person is 
then incapabl e o f takin g car e o f himsel f or  tha t h e i s 
alcohol or drug dependent or  he has no suitable accom-
modation to which to proceed. In either of such cases, the 
police officer shal l arrange for such person to be brought 
before the court without delay so that he can be heard and 
suitable arrangements made for any treatment and care, 

(d) n o complain t o r othe r for m o f documentatio n shal l b e 
necessary in order to bring such person before the court, 

(e) an y person detained under the above provisions may, if he 
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so desires , appl y t o th e cour t i n a  summar y wa y fo r a 
determination o f hi s case , notwithstandin g tha t h e ha s 
been release d afte r a  maximu m perio d o f twenty-fou r 
hours' detention , 

(f) wher e such person appear s before th e court, unde r eithe r 
(c) or (e ) above, i t shall, wherever practicable , be consti-
tuted b y a  magistrat e sittin g alone . N o publicit y shal l b e 
given t o th e proceeding s befor e th e cour t excep t a t th e 
express request of such person or any person appearing on 
his behalf ; 

(ix) leavin g a n institutio n o r plac e o f safet y whils t unde r lawfu l 
detention shoul d b e mad e a n offence punishabl e i n the ordi -
nary way . 

Austral ia— Prostitution—th e alternative s 
Victoria Th e Victoria n Ministe r fo r Socia l Welfar e ha s issue d a  pape r advo -

cating compulsor y healt h check s fo r prostitutes , a  brothe l ta x an d 
special traffic control s in "red light* * areas. The paper also canvasses 
the possibility o f sanctionin g solicitin g i n bars and restaurants , usin g 
ex-prostitutes i n welfar e wor k an d askin g customer s t o produc e 
medical certificates . 

The paper , "Prostitution—th e Alternatives" , discusse s th e 
options o f prohibiting , suppressing , decriminalisin g an d legalisin g 
prostitution, an d coincides with the Victorian Government' s plan s to 
introduce highe r penaltie s an d toughe r plannin g control s i n legis -
lation. 

The discussio n pape r admit s tha t existin g legislatio n "doe s no t 
come t o grips " wit h man y problem s an d "canno t b e considere d t o 
provide a n effectiv e contro l of...prostitutio n an d neithe r i s i t 
regarded a s generally enforceable" . I t says that restrictiv e definition s 
made i t difficul t t o prov e offence s an d wer e ofte n irrelevant . 
Further, i t was difficult t o prove prostitution was  taking place and t o 
trace "behind-the-scenes owners" , an d penaltie s did no t dete r illega l 
massage parlours . 

The pape r als o cite s inequities i n existing laws , such a s sexua l dis -
crimination agains t wome n an d th e fac t tha t th e prostitutes ' 
customers ar e no t prosecuted . Ther e was  als o th e questio n o f th e 
individual having the right t o determine what t o do with his/her ow n 
body. "Promiscuit y i n itsel f i s no t a n offence " i t says . "Shoul d 
promiscuity wit h paymen t the n b e considered a n offence? " I t coul d 
also b e sai d tha t prostitute s ha d a  righ t t o kee p someon e o n thei r 
earnings i f the y wante d to . 

The pape r state d tha t Polic e estimate d tha t ther e ar e 15 6 massage 
parlours, 12 2 escort service s involvin g 30 0 prostitutes an d 5 0 street -
walkers. I t say s there i s no reliabl e informatio n o n th e incidenc e o f 
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"pimps o r noons " an d paymen t o f mone y fo r protection . I t list s 
prostitution problem s a s publi c nuisance s (suc h a s offenc e adver -
tising, traffi c problem s an d gutte r crawling) , protectio n o f 
prostitutes, an d genera l publi c concer n (suc h a s organise d crime , 
drugs an d polic e corruption) . 

It say s ther e ar e fou r majo r option s open ; prohibition , aime d a t 
eliminating prostitutio n fro m Victoria ; suppression , aime d a t dis -
couragement bu t recognisin g prostitutio n wil l no t b e wipe d out ; 
decriminalisation, a  laissez-fair e polic y usin g onl y norma l busines s 
controls; an d decriminalisatio n wit h specia l controls . 

The pape r suggest s variou s action s th e Governmen t coul d take , 
and th e problems likely to be encountered. Fo r example, prohibitio n 
would driv e prostitutio n furthe r undergroun d an d suppressio n 
would maintai n prostitutio n "a s par t o f th e crimina l subculture" . 

The longest discussio n i s on regulatio n o r legalisation unde r whic h 
prostitution woul d b e decriminalise d i n par t o r whole , wit h certai n 
controls. 

Organ transplant s 
The Victoria n Governmen t ha s bee n urge d t o amen d th e State' s 
legislation o n orga n transplant s fro m bot h livin g an d dea d donor s [se e 
also (1980 ) 6  C.L.B. 320] . 

In a  Repor t prepare d b y a  Committe e heade d b y a  forme r Stat e 
Coroner, forme d t o examin e recommendation s b y th e Australia n La w 
Reform Commissio n o n huma n tissu e transplants , th e committe e ha s 
called o n th e Governmen t t o adop t th e Commission' s suggeste d 
definition o f death—viz : tha t a  perso n was  dea d afte r irreversibl e 
cessation o f al l brai n function s o r irreversibl e cessatio n o f bloo d 
circulation. 

The Repor t say s that th e Government shoul d integrate , i n one piece of 
legislation, law s on huma n tissu e transplants , pos t morte m examination s 
and th e donation o f vita l organs , and tha t relative s should no t b e able to 
thwart a  person' s wis h t o donat e hi s organ s o r tissu e afte r h e ha s died . 
Also, donatio n o f children' s non-regenerativ e tissu e an d organs , suc h a s 
kidneys an d lungs , shoul d no t b e allowed . 

The Repor t point s ou t tha t fou r existin g Act s i n Victori a d o no t dea l 
with problem s create d b y recen t medica l development s an d changin g 
community attitudes , an d tha t ther e i s a  ga p i n th e legislatio n o n th e 
position o f childre n a s donors , th e us e o f bodie s fo r research , an d th e 
determination o f death . 

The Stat e Ministe r fo r Healt h sai d th e propose d legislatio n gav e 
guidelines o n consen t fo r orga n transplants , fro m bot h liv e an d dea d 
donors, an d als o set s ou t procedure s fo r obtainin g consen t fo r pos t 
mortem examination s whic h tak e int o consideratio n th e wishe s o f th e 
deceased perso n befor e deat h an d th e wishe s of suc h a  person' s next-of -
kin. 

The Committee recommend s th e repea l of Victoria' s Medica l Act 195 8 
and th e Sal e o f Huma n Bloo d Ac t 1962 , and majo r amendment s t o th e 
Medical Practitioner s Ac t 1970 . 
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The Committee's major recommendation was that, under the proposed 
legislation, a  person's decisio n t o donate an orga n o r organs should b e 
respected afte r h e or sh e died. Now , i f a  close relative objected t o th e 
organs being removed, the wishes of the deceased could be ignored and 
no organ transplant woul d take place. 

The Committe e als o suggested a  number o f amendment s t o th e Law 
Reform Commission' s findings , includin g tha t th e donatio n o f non -
regenerative tissue by children shoul d be forbidden . 

Australia — Exemptio n from jury service 
Western Th e Law Reform Commissio n of Western Australia has published a 
Australia Workin g Pape r o n "Exemptio n fro m Jur y Service " (Projec t 

No. 71) , whic h discusse s th e issue s involved , set s ou t th e 
Commissions's provisional views , and call s for comments . 

The Workin g Pape r explain s tha t th e Stat e la w relatin g t o th e 
qualifications o f jurors , thei r mod e o f selection , an d th e righ t t o 
obtain exemptio n fro m jur y servic e i s contained principall y i n th e 
Juries Act 1957-76 . Th e existing legislation replace d th e Jury Act 
1898 an d introduce d a  numbe r o f importan t reform s i n th e la w 
making the electoral roll the basis for general liability for jury service 
instead o f a  lis t compile d b y th e polic e fro m amon g thos e wit h 
certain propert y qualifications . I t also abolished specia l juries, and 
gave women the righ t t o serve as jurors, whil e giving a woman the 
special privilege of cancelling her liability to serve by sending notice 
the Sheriff . 

The Workin g Pape r review s th e la w i n othe r jurisdictions , an d 
pays special attention to the law in England, Ne w South Wales [see 
(1978) 4 C.L.B. 234] and Victoria. I t notes that in these jurisdictions 
the notion of exemption from jury service has been replaced by those 
of ineligibilit y an d righ t t o b e excused . Person s whos e occupatio n 
involves them in the administration of law and justice are declared to 
be ineligible to serve , examples being members of the judiciary and 
police an d priso n officers . Thos e whos e occupatio n i s suc h tha t 
interruption o f i t fo r jur y servic e coul d undul y inconvenienc e o r 
harm th e publi c ar e given th e righ t t o b e excused, example s bein g 
members of emergenc y services and doctors. 

The Commission considers it to be axiomatic that the obligation to 
serve as a juror should b e spread as widely and fairly as practicable 
throughout th e community. A person should not be freed fro m th e 
responsibility of jury service, or denied the right to serve, except fo r 
good reason. No one should be freed from jury service simply for the 
purpose o f avoidin g wha t migh t b e seen a s a  tiresome duty , o r t o 
avoid som e mino r inconvenienc e t o th e perso n concerne d o r th e 
public. I n th e Commission' s view , a  perso n shoul d b e denie d th e 
right t o serv e o n a  jury , o r free d fro m th e responsibilit y o f jur y 
service, only if he or she -
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(a) i s not a  fi t perso n t o serv e a s a  juror , 
(b) i s involve d i n th e administratio n o f la w an d justic e t o suc h a n 

extent as to make it inappropriate tha t he or she should serve as a 
juror, 

(c) perform s dutie s o f suc h a  natur e tha t interruptio n t o the m fo r 
jury servic e woul d caus e seriou s inconvenienc e o r undu e 
personal hardshi p t o an y othe r person , 

(d) woul d suffe r undu e persona l hardshi p i f require d t o serv e a s a 
juror. 

The Commissio n suggest s tha t th e la w a s t o jur y servic e shoul d 
neither discriminat e agains t wome n no r favou r them . Accordingly , 
the present righ t o f a  woman t o cancel her liability to serve should b e 
abolished. I n it s plac e shoul d b e a  provisio n entitlin g pregnan t 
women an d person s wh o ar e carin g fo r childre n o r fo r age d o r sic k 
persons t o excusa i a s o f right . 

The Commissio n als o consider s that , sinc e a  coroner's jury coul d 
return a  verdict upo n whic h th e coroner coul d foun d a n orde r tha t a 
person b e committe d fo r trial , th e classe s o f perso n wh o shoul d b e 
ineligible fo r jury servic e in respect o f crimina l an d civi l trials should 
also b e ineligible i n respec t o f coroners ' juries . There also seemed t o 
be no reaso n wh y the classes of perso n wh o should hav e the right o f 
excusai i n respec t o f crimina l an d civi l trial s shoul d no t als o b e 
entitled t o b e excuse d fro m servic e o n a  coroner' s jury . 

The Workin g Pape r list s thos e who m i t suggest s shoul d b e 
ineligible fo r jur y service , an d thos e wh o shoul d b e entitle d t o b e 
excused fro m suc h service , a s follow s -

Persons ineligible  for jury  service 
Parliament 
Members an d officer s o f th e Legislativ e Assembl y 
Members an d officer s o f th e Legislativ e Counci l 
The Parliamentar y Commissione r fo r Administrativ e Investigation s 

Law 
Judges, Stipendiar y Magistrates , Judges ' Associate s an d usher s 
Justices o f th e Peac e 
Sheriffs officer s an d cour t bailiff s 
Legal practitioners , enrolle d i n th e Rol l o f Practitioner s pursuan t t o th e 

Legal Practitioner s Ac t 189 3 

Government 
The Commissione r o f Polic e an d al l person s unde r hi s direction an d contro l 
The Directo r o f th e Departmen t o f Correction s an d al l officer s unde r hi s 

direction an d contro l 
Members o f th e Parol e Boar d 
Officers unde r the jurisidiction o f the Attorney General (excluding officers o f 

the Lan d Title s Offic e an d Publi c Trus t Office ) 
Officers o f th e Departmen t fo r Communit y Welfar e 
Officers an d temporar y employee s employe d i n th e Roa d Traffi c Authorit y 
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Incapacitated Persons 
Persons incapacitated by reason of infirmity of mind or body from discharg-

ing the duties of jurors 
Commonwealth Officers 
Persons exempt unde r the Commonwealth Jur y Exemptio n Ac t 1965 

Persons with  the  right  to  be  excused  from jury  service 
Emergency Services 
Persons actually engaged on Civi l Emergency Services 
Officers an d members of permanen t fir e brigades 
Health 
Medical practitioners , dentists , veterinarians , psychologists , nurse s an d 

chiropractors registere d a s such according to law, if actually practisin g 
Pharmaceutical chemist s registere d a s suc h accordin g t o law , i f actuall y 

engaged in business 
Staff o f th e Derby Leprosariu m 
Staff o f menta l hospital s 
General staf f o f hospital s and home s for age d persons 
Commerce and Industry 
Harbour an d marine pilots 
Masters, officers an d members of crews of vessel s actually tradin g 
Inspectors of Mines 
Mining managers and engine-drivers on mines in which not less than ten men 

are engaged i n mining operations 
Pilots, navigators and radio operators of commercia l aircraf t 
Family 
Pregnant wome n 
Persons who have the full-time care of children under the age of 1 4 years or 

of persons who are aged or in ill-health 
Religion 
Ministers of religion 

B a r b a d o s Repor t o f th e Nationa l Commissio n o n th e Statu s o f wome n i n 
Barbados 
The Nationa l Commissio n o n th e Statu s o f Wome n i n Barbados , 
appointed i n 197 6 wit h wid e rangin g ter m o f reference , ha s no w 
presented it s mos t comprehensiv e Report . It s 1,461-pag e Repor t 
examines th e historica l background , traditiona l attitudes ; wome n 
and th e law; education; wome n an d employment ; health ; th e family ; 
women and th e church; and politics ; and the media; the contribution 
of women , an d abortion . 

Included amon g it s 21 2 recommendations , an d o f particula r 
interest t o lawyers , are — 
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(liii) tha t an y proposa l t o chang e th e existin g abortio n la w i n a 
more permissiv e directio n shoul d contai n provision s no t 
only fo r providin g a n abortion servic e but fo r mountin g a n 
anti-abortion educatio n programme ; 

(liv) tha t befor e attemptin g t o chang e th e abortio n la w effort s 
should b e mad e t o ensur e tha t th e contemplate d chang e 
represents th e collective nationa l desir e and tha t th e natio n 
is mad e full y awar e o f th e possibl e consequence s o f it s 
choice; 

(lv) tha t th e servic e shoul d permi t abortio n o n th e sol e reques t 
of wome n u p t o th e twelft h wee k o f pregnancy ; 

(lvi) tha t beyon d twelv e weeks , abortio n shoul d b e permissibl e 
under specifie d conditions ; 

(lvii) tha t i n the case of those under 1 8 years, those over 40 years, 
and thos e wit h fou r o r mor e children , indication s fo r 
termination o f pregnancie s beyon d twelv e weeks should b e 
liberally interpreted ; 

(lviii) tha t where medical termiantion o f pregnancy beyond twelv e 
weeks involve d hig h medica l risk , possibl y death , t o th e 
mother, th e consent o f at least one parent o f minors and th e 
spouse/partner o f olde r wome n shoul d b e obtained ; 

(lix) tha t abortion s onl y b e performe d b y a  registere d medica l 
practitioner; 

(lx) tha t a  counsellin g mechanis m shoul d b e include d i n th e 
service fo r wome n wh o wis h t o b e aborte d beyon d th e 
twelfth wee k o f pregnanc y (Thi s ma y b e achieve d b y 
referral fro m th e docto r t o a  specia l socia l servic e agenc y 
followed b y a delay of not less than three and not more than 
seven day s befor e th e abortio n i s performed . Thi s i s t o 
give th e woma n a  chanc e t o weig h th e advantage s an d 
disadvantages o f havin g a n abortio n befor e makin g a  fina l 
decision); 

(lxi) tha t consideratio n shoul d b e give n t o th e devisin g o f a 
system t o ensur e tha t abortion s ar e no t performe d o n 
pregnant Wome n wh o ha d a n induce d abortio n withi n th e 
previous si x months ; 

(lxii) tha t provisio n fo r adequat e an d up-to-dat e recor d keepin g 
should b e made ; 

(lxiii) tha t th e servic e shoul d b e availabl e i n th e followin g 
places— 
(a) separat e in and out-patien t facilitie s a t the Governmen t 

Hospital, 
(b) Governmen t clinic s operating out-patien t facilitie s wit h 

in-patient case s referre d t o th e facilitie s a t (a) , 
(c) th e Famil y Plannin g Associatio n - o n a n out-patien t 

basis wit h in-patien t case s referre d t o a t (a) , an d 
(d) privat e sector ; 
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(lxix) tha t medica l practitioner s an d auxiliarie s wh o objec t t o 
abortions o n th e ground s o f conscience , shoul d no t b e 
required t o work in any of the publicly provided facilities . 

One of the Commission has entered a minority report (principally 
in disagreement with the recommendation that grounds for abortion 
be widened) , an d th e Commission' s Chairperson , Ms . Norm a 
Monica Forde, has presented a separate statement which urges more 
wide-ranging refor m o f famil y an d othe r laws . I n particula r sh e 
would see the abolition of all the old common law actions which were 
designed t o protec t th e proprietor y right s o f th e ma n an d onl y in 
small measure and indirectly benefited the woman, such as breach of 
promise of marriage, jactitation of marriage, and loss of consortium. 

The thre e volume s o f th e Repor t ma y b e obtaine d fro m th e 
Barbados Government Printin g Office . 

Canada Committe e on the operation of the abortion law 
In 1969 the Criminal Code was amended to provide that an abortion 
could lawfully be performed by a qualified medical practitioner in an 
accredited o r approve d hospita l i f th e therapeuti c abortio n com -
mittee o f th e hospita l ha s issue d a  certificat e statin g tha t i n it s 
opinion the continuation of the pregnancy would or would be likely 
to endange r th e woman' s lif e o r health . I n th e perio d tha t ha s 
elapsed since this change in the law concern was expressed over the 
way the law was working. In view of the limited amount of factua l 
information availabl e the Government of Canada appointed a soci-
ologist, a physician and a lawyer to conduct a fact-finding stud y "to 
determine whether the procedure provided in the Criminal Code for 
obtaining therapeuti c abortion s i s operatin g equitabl y acros s 
Canada". Thi s group , th e Committe e o n th e Operatio n o f th e 
Abortion Law,  was under the chairmanship of Professor Robi n F. 
Badgley of the University of Toronto. The Committee was not asked 
to consider the merits of the abortion la w itself or to make recom-
mendations. The terms of Reference, which were intended to assist 
the Committee in its task, stated that it was to "make findings on the 
operation o f thi s law rathe r tha n recommendation s o n the under -
lying policy". 

The Committee visited many hospitals, surveyed their operations 
and staff, conducted a survey of doctors to ascertain their views and 
the exten t o f thei r experienc e wit h abortio n an d surveyed a s well 
nearly 5000 women who had obtained abortions. A Gallup poll was 
commissioned t o establish the knowledge and experience of adults 
and teenager s wit h induce d abortion , an d statistic s were obtained 
from abortio n centres in the United States to ascertain the extent to 
which Canadia n wome n wer e travellin g abroa d t o obtain termin -
ations. 
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The Committe e mad e a  number of findings on matter s within an d 
related t o it s terms of reference . Som e of the major finding s were -

(i) n o consensu s exist s fo r majo r change s i n th e la w -  mos t 
Canadians wer e neithe r i n favour o f removin g abortio n fro m 
the Criminal Code nor of refusing therapeuti c abortions unde r 
any circumstances . Thei r complain t wa s with the way the la w 
was working ; 

( ii ) th e la w is not operating equitably -  th e procedure provided in 
the abortio n la w fo r obtainin g therapeuti c abortion s i s no t 
operating equitabl y acros s Canada . Ther e ar e shar p dispar -
ities i n th e distributio n an d accessibilit y o f therapeuti c 
abortion service s an d unreasonabl e pressur e o n som e 
physicians an d hospitals . The burde n o f the inequitabl e oper -
ation o f th e abortio n la w tends to fal l o n women wh o are les s 
well educated , wh o hav e lowe r income s an d wh o liv e i n 
smaller centres or rural areas with no direct access to abortion 
services; 

(iii) th e abortio n la w itsel f i s not inequitabl e -  th e 196 9 amend -
ment to the abortion la w resulted in a sharp reduction in illegal 
abortions. I n addition , ther e wa s a  substantia l reductio n i n 
deaths resultin g fro m attempte d self-induce d o r othe r illegal 
abortions. Provincia l regulations and the practices of hospitals 
and th e medica l professio n rathe r tha n th e abortion la w itsel f 
have led to the inequities in its operation. The law is specific in 
setting ou t th e procedur e t o b e followe d t o obtai n a  thera -
peutic abortion and its definition o f guidelines is broad enough 
to accommodat e th e circumstance s unde r whic h i t migh t b e 
considered necessar y t o obtain a n induce d abortion ; 

(iv) th e abortio n la w limit s th e therapeuti c abortio n procedur e 
to hospital s accredite d b y the Canadia n Counci l o n Hospita l 
Accreditation o r approve d b y provincia l healt h authorities . 
While i n som e instance s hospital s o f eigh t bed s wer e 
accredited, additiona l provincia l requirement s fo r th e rate d 
bed capacit y of hospital s which are eligible t o establish thera -
peutic abortio n committee s varie d fro m a n undesignate d 
number t o 5 0 an d 10 0 beds. Ther e wer e a  numbe r o f othe r 
additional provincia l requirement s fo r eligibility . Take n 
together thes e requirement s se t b y provincia l healt h auth -
orities wer e a  major facto r whic h mad e a  sizeable numbe r o f 
general hospital s ineligibl e t o establis h therapeuti c abortio n 
committees. Whe n thes e requirement s wer e adde d t o th e 
established medica l custom tha t the therapeutic abortions ar e 
usually don e b y obstetrician-gynaecologists , th e numbe r o f 
hospitals eligible to do the abortion procedur e was effectivel y 
reduced t o two out o f ever y fiv e hospital s i n the nation ; 

(v) i n additio n t o the requirement s se t by provincial healt h auth -
orities mos t hospital s wher e abortion s ar e don e hav e devel -
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oped thei r ow n requirement s t o b e me t b y patient s prio r t o 
their application s bein g reviewe d b y therapeuti c abortio n 
committees. These requirements include one or more of: prio r 
consultations wit h one , tw o o r thre e physicians ; a  socia l 
service review ; a  residenc y requirement ; test s fo r congenita l 
deformities; contraceptiv e counselling ; th e consen t o f a 
spouse o r partner ; lengt h o f gestation ; o r interview s wit h 
patients b y member s o f th e therapeuti c abortio n committee . 
The us e o f thes e differen t requirement s mean t tha t som e 
women seekin g a  therapeutic abortio n ha d thei r application s 
speedily reviewed , whil e other s i n simila r circumstance s 
experienced considerabl e dela y o r ha d thei r application s 
rejected; 

(vi) dela y b y physician s i s increasin g ris k an d stres s -  o n a n 
average, women took 2.8 weeks after they first suspected they 
had becom e pregnan t t o visi t a  physician . Afte r thi s contac t 
had bee n mad e ther e wa s a n averag e interva l o f 8. 0 week s 
until th e operatio n wa s done . Thi s kin d o f dela y result s i n 
higher cost of health services, increases the stress on patients , 
and put s off th e abortion unti l late r i n the pregnancy with th e 
increased ris k thi s can entail ; 

(vii) ther e ha s been a n absence of detailed review s by provinces -
the abortio n la w makes provision fo r revie w of the operatio n 
of th e therapeuti c abortio n procedur e b y provincia l healt h 
authorities. Ther e hav e bee n n o detaile d review s b y th e 
provinces o f provincia l regulation s imposin g condition s fo r 
the establishmen t o f therapeuti c abortio n committees , th e 
hospital requirement s t o b e me t b y patient s befor e thei r 
applications wil l be reviewe d b y a  committee o r th e rang e of 
circumstances tha t ma y b e see n t o constitut e dange r t o a 
woman's health . Despit e nation-wid e medica l care insuranc e 
there i s a  financia l deterren t fo r som e wome n t o obtaining a 
therapeutic abortion . On e ou t o f fiv e wome n wh o ha d a 
therapeutic abortio n pai d extr a medica l fee s an d i n som e 
instances th e performanc e o f th e operatio n wa s contingen t 
upon paymen t o f th e extr a fees . Thes e charge s wer e no t 
evenly distribute d amon g al l abortio n patients , bu t affecte d 
most o f thos e wome n wh o wer e young , wer e les s wel l 
educated, o r wer e newcomer s t o Canada ; 

(viii) wome n are leaving the country to obtain abortions -  fo r every 
five wome n wh o obtained a n abortion i n Canada, a t least on e 
woman lef t th e countr y fo r thi s purpose . Abou t 960 0 
Canadian wome n obtaine d induce d abortion s i n 197 5 i n th e 
United States . Relativel y fe w Canadian women went to other 
countries fo r th e operation . Seve n ou t o f eigh t wome n i n a 
small grou p of Canadian wome n surveye d wh o had abortion s 
in th e Unite d State s woul d hav e preferre d t o hav e ha d a n 

1 5 1 



abortion i n Canada, i f they had known or had been told this 
option was available. Over half of these women said that their 
doctors fel t the y ha d littl e chance o f gettin g a n abortio n i n 
Canada, wer e morall y oppose d t o assistin g them , o r wer e 
unwilling to refer them to a hospital where this procedure was 
done in Canada; 

(ix) specia l treatmen t centre s are beneficia l -  ther e were fewe r 
risks fo r patient s a t hospital s whic h ha d develope d con -
siderable specialization in doing therapeutic abortions. When 
this situatio n ha s occurred i n the treatmen t o f othe r healt h 
conditions i n Canad a i t ha s o n occasio n resulte d i n th e 
establishment of special treatment centres. This trend toward 
the specializatio n o f abortio n treatmen t ha s alread y partl y 
evolved, althoug h i t ha s no t bee n formall y recognize d b y 
hospitals or provincial health authorities ; 

(x) famil y plannin g informatio n i s lackin g -  Canadian s lac k 
accurate informatio n abou t contraception . I n term s o f th e 
allocation of public effort an d resources, family planning has 
been onl y modestl y supported . Mor e mone y i s spen t o n 
paying for the treatment and care of women who have induced 
abortions than on ways of seeking a reduction in the number of 
abortions an d i n providin g mor e effectiv e programme s o f 
family plannin g an d se x education . Existin g se x educatio n 
courses in schools, the work of public health programs and the 
efforts o f voluntar y association s whe n considere d togethe r 
have had littl e impact on the population a s a whole; 

(xi) statistic s concernin g abortio n ar e inadequat e -  th e classifi -
cation system for abortion requires extensive review in light of 
the differen t purpose s fo r whic h informatio n i s compiled . 
There wer e almost a s many abortions in Canadian hospital s 
which wer e classifie d unde r othe r heading s a s ther e wer e 
therapeutic abortions. These other abortions varied consider-
ably in number among regions and different type s of hospitals. 
Information i s require d abou t th e us e o f contraceptiv e 
methods an d th e volum e o f induce d abortions . Greate r us e 
could be made of much of the information collecte d which is 
neither full y analyze d no r mad e public . Fulle r analysi s o f 
existing source s woul d provid e mor e informatio n fo r th e 
public o n th e operatio n o f th e abortio n la w an d th e healt h 
consequences of abortion. 

Sexual offence s 
The La w Refor m Commissio n o f Canad a ha s publishe d Workin g 
Paper No. 22 on "Sexual Offences". The Working Paper proposes a 
new formulation o f sexua l offences a s an alternative to the present 
provisions in the Canadian Crimina l Code . The Commission state s 
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that th e reformulatio n ha s tw o objectives : first , t o simplif y an d 
organise sexua l offences ; second , t o brin g th e la w mor e i n lin e with 
present values and attitude s towards sexual offences an d towards the 
use of th e crimina l law . 

The Commission' s principa l recommendation s ar e summarise d 
below— 

(i) tha t th e Crimina l Cod e provision s relatin g t o th e offenc e o f 
rape b e reformulated t o embod y th e notio n o f sexua l assaul t 
as i n th e following — 
(1) Ever y on e wh o ha s sexua l contac t wit h a  perso n withou t tha t 

person's consent i s guilty of an offence o f sexua l assault. 
(2) Fo r th e purposes o f thi s section "sexua l contact " include s any 

touching o f th e sexua l organ s o f anothe r o r th e touchin g o f 
another with one's sexual organs that is not accidental and that is 
offensive t o the sexual dignity of tha t person . 

(3) I n determinin g th e sentenc e o f a  perso n convicte d unde r thi s 
section, th e judg e shal l conside r al l o f th e circumstance s an d 
consequences o f th e offenc e includin g whethe r ther e ha s bee n 
penetration o r violence; 

(ii) tha t i f th e provision s agains t rap e a s presently define d i n th e 
Criminal Cod e wer e t o b e maintained , th e exceptio n whic h 
stipulates tha t force d sexua l intercours e betwee n spouse s i s 
not rap e should b e abolished i n regard to spouses who are no t 
cohabiting; 

(iii) tha t ss . 15 5 (buggery and bestiality ) and 15 7 (gross indecency) 
of th e Crimina l Cod e b e repealed . Instea d forcibl e bugger y 
and bestiality , a s well as gross indecency woul d fal l unde r th e 
proposed sexua l assaul t provisions , wit h th e gravit y o f thos e 
acts determined o n al l the circumstances and more specificall y 
on whethe r ther e ha s bee n penetratio n o r violence ; 

(iv) tha t s . 15 8 b e repeale d fro m th e Crimina l Code : sinc e th e 
exemptions outline d i n s . 15 8 relate t o ss . 15 5 and 15 7 which 
are t o b e abolishe d i n par t an d incorporate d int o th e sexua l 
assault provisio n i n part , th e sectio n become s superfluous ; 

(v) tha t the following reformulation o r a similar reformulation b e 
adopted regardin g sexua l relations with a  young person unde r 
fourteen year s o f age — 
(1) Ever y one who has sexual contact with a person under the age of 

fourteen year s is guilty of an offence . 
(2) Fo r th e purposes o f thi s sectio n "sexua l contact " include s any 

touching o f th e sexua l organ s o f anothe r o r th e touchin g o f 
another with one's sexual organs that i s not accidental . 

(3) I n determinin g th e sentenc e o f a  perso n convicte d unde r thi s 
section the judge shall consider all of the circumstances and con-
sequences o f th e offenc e includin g whethe r ther e ha s bee n 
penetration o r violence. 

(4) A n accused is not guilty of an offence unde r this section because 
he or she has sexual contact with a young person under the age of 
fourteen year s if , afte r th e exercis e o f du e diligence , proo f o f 
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which lies upon him or her, he or she believed the young person to 
be of the age of fourtee n year s or older ; 

(vi) tha t th e following reformulatio n o r a similar reformulation b e 
adopted regardin g sexua l relation s wit h a  person betwee n th e 
ages o f fourtee n an d eighteen — 
(1) Ever y one who has sexual contact wit h a young person fourtee n 

years or older bu t under eighteen years of age who is dependent 
upon him or her or under his or her authority but is not his or her 
spouse, is guilty of an offence wher e the sexual contact is caused 
by the exercise of suc h authority o r dependency. 

(2) Fo r th e purpose s o f thi s section "sexua l contact " include s any 
touching o f th e sexua l organ s o f anothe r o r th e touchin g o f 
another wit h one's sexual organs that i s not accidental . 

(3) I n determinin g th e sentenc e o f a  perso n convicte d unde r thi s 
section th e judg e shal l conside r al l o f th e circumstance s an d 
consequences o f th e offenc e includin g whethe r ther e ha s bee n 
penetration o r violence. 

(4) A n accused is not guilty of an offence unde r this section if , afte r 
the exercise of due diligence, proof of which lies upon him or her, 
he or she believed the young person t o be of the age of eighteen 
years or older ; 

(vii) tha t s . 146(2 ) o f th e Crimina l Cod e b e repealed . Instead , i n 
the absence of force , frau d o r exploitation, sexua l intercours e 
on th e par t o f adult s with fourtee n t o sixteen yea r old person s 
should continu e t o b e prohibite d a s contributin g t o juvenil e 
delinquency o r b e prohibite d elsewher e i n th e crimina l 
law; 

(viii) tha t s . 14 8 of th e Crimina l Cod e b e repealed. Instead , sexua l 
intercourse wit h a  mentall y handicappe d perso n woul d b e 
illegal onl y whe n tha t perso n wa s i n fac t incapabl e o f givin g 
valid consent. I n such a case, a charge would be laid under th e 
sexual assaul t provisio n o n th e basi s o f non-consent ; 

(ix) tha t ss . 151 , 152 , 153(l)(a ) an d (b) , an d s . 15 4 o f th e 
Criminal Cod e b e repealed . Instead , th e Commission' s 
reformulation woul d provid e fo r protectio n o f young person s 
under th e age of eighteen i n dependency situations . Fo r thos e 
whose employmen t opportunitie s ar e threatene d b y sexua l 
exploitation, regulatio n shoul d b e lef t t o labou r legislation , 
with action s an d referra l t o th e appropriat e Huma n Right s 
Commission; 

(x) tha t thos e offence s unde r th e Crimina l Cod e sub-headin g 
"Offences Tendin g t o Corrup t Morals " dealin g wit h 
defilement, corruptio n an d procurin g o f childre n woul d 
better b e deal t wit h unde r th e propose d federa l legislatio n t o 
replace th e Juvenil e Delinquent s Ac t a s wel l a s unde r 
provincial chil d welfar e legislatio n an d th e law s relatin g t o 
prostitution; 

(xi) tha t s . 14 2 b e retained , bu t tha t th e Crimina l Cod e b e 
amended s o as to restrict publicatio n o r broadcas t o f materia l 
likely to lea d member s o f th e public to identify a  rape victim , 
except wit h authorisatio n o f th e court , an d maintai n th e 
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anonymity of the accused unless he or she is convicted or the 
court otherwise authorises; 

(xii) tha t s. 14 7 of the Criminal Code be repealed. This exemption 
from crimina l responsibilit y i s unnecessar y i n th e ligh t o f 
present laws , whic h provid e tha t a  perso n unde r fourtee n 
cannot b e tried i n a criminal court ; 

(xiii) tha t s . 15 0 o f th e Crimina l Cod e b e repealed . Instead , 
incestuous behaviour would be prohibited under the reformu-
lations suggested in this Paper dealing with sexual assault and 
sexual relations with young persons; 

(xiv) tha t s . 16 9 of th e Criminal Cod e (dealing with indecen t act s 
calculated t o offend others ) be retained; 

(xv) tha t s . 17 0 o f th e Crimina l Cod e (dealin g wit h nudity ) b e 
retained; 

(xvi) tha t s . 171(l)(a) , (c) and (d) (causing a disturbance, obstruct -
ing persons in a public place and disturbing the peace), s. 172 
(obstructing clergy and disturbing a religious ceremony), and 
s. 17 4 (dangerous an d volatil e substances ) b e removed fro m 
the ambit of sexual offences and that the remaining sections in 
the Crimina l Cod e unde r th e subheadin g "  Disorderly 
Conduct'' b e reformulated th e better to reflect th e organising 
principle of safeguardin g publi c decency; 

(xvii) tha t s . 171(l)(b ) o f th e Crimina l Cod e (which prohibit s dis-
playing indecent exhibits) should be retained to be modified in 
consonance only with changes, if any, in the law of obscenity; 

(xviii) tha t s . 17 3 o f th e Crimina l Cod e dealin g wit h voyeuris m 
remain substantivel y unchange d bu t underg o sentencing and 
procedural reform to recognise the sexually compulsive nature 
of th e offence ; 

(xix) tha t s . 175(l)(e ) of th e Criminal Code be repealed subjec t t o 
provisions allowin g fo r a  cour t t o mak e a n orde r s o tha t a 
person convicted of a specific sexual offence ca n be restricted 
from acces s to certain specifie d publi c places . This order o f 
restriction shoul d b e of limite d duration ; 

(xx) tha t s . 195. 1 of the Criminal Code (dealing with soliciting fo r 
the purpose s o f prostitution ) appl y equall y t o me n an d 
women; 

(xxi) tha t should th e Juvenile Delinquents Act be replaced b y new 
legislation whic h doe s no t prohibi t contributin g t o juvenil e 
delinquency, suc h a  provisio n shoul d b e enacte d i n th e 
Criminal Code. 

Criteria for the determination of death 
The Law Reform Commission of Canada has issued Working Paper 
No. 2 3 under th e titl e "Protectio n o f Life : Criteri a fo r th e Deter -
mination o f Death" . Th e Pape r discusse s death bot h a s a medica l 
and lega l phenomenon , an d review s the experience o f th e U.S.A. , 
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Britain, France , Switzerland , Australi a an d th e provinc e o f 
Manitoba, i n thi s area . 

The Pape r include s extensiv e endnotes , a  selecte d bibliograph y 
and selecte d definition s o f deat h i n othe r jurisdictions . 

When discussin g possibl e solutions , th e Commission expresse s th e 
view tha t th e problem i s not purel y theoretical ; o n th e contrary, i t is 
of rea l an d practica l importance , n o less to the public and t o societ y 
at larg e tha n t o th e lawye r an d th e medica l an d healt h professional s 
who frequentl y mus t confron t i t in their professiona l lives . Whatever 
solution i s proposed ough t t o mee t certai n specifi c requirements . I t 
should b e flexible , allowin g fo r adaptatio n t o ne w development s i n 
law and medicine , and i t should try to reflect th e consensus of a  large 
segment o f publi c an d professiona l viewpoints , eve n thoug h th e 
prospect o f a  unanimousl y acceptabl e solutio n ca n b e discounted a s 
unlikely. Thre e type s o f approache s wer e possible — 
(a) treatin g th e tim e an d criteri a o f deat h a s a  purel y medica l 

problem, an d leavin g thei r determinatio n t o th e exclusiv e juris -
diction o f th e medica l profession ; 

(b) leavin g to th e case law the task o f gradually developin g coheren t 
criteria a s t o tim e an d determinatio n o f death ; 

(c) proceedin g directl y b y way o f legislatio n t o define th e criteria o f 
death, an d appl y the m i n th e adjudicatio n o f individua l cases . 

The Commission note s that thei r comparative review of experienc e 
in othe r jurisdiction s ha d reveale d tha t th e legislativ e o r regulator y 
solution seeme d t o hav e me t wit h approva l eve n i n jurisdictions lik e 
the U.S.A . an d Australia , o r Manitoba , wher e th e commo n la w 
tradition migh t hav e favoure d a  case-by-cas e approach . Moreove r 
the oppositio n t o legislativ e intervention , i n mos t cases , ha d bee n 
directed no t agains t th e principl e itsel f bu t agains t it s particula r 
formulations. I n other words , the discussion ha d no w centered mor e 
around th e conten t o f th e legislatio n tha n aroun d th e questio n o f 
whether o r no t legislatio n wa s required. Th e Commission's tentativ e 
view was that a  carefully drafte d legislativ e intervention, designe d t o 
meet specifi c an d clearly-define d objectives , wa s probabl y th e bes t 
alternative. It s psychologica l an d lega l effect s woul d b e to dissipat e 
fears share d b y doctors , othe r medica l personne l an d th e public . I t 
would als o eliminat e th e tension s betwee n th e insight s o f traditio n 
and th e imperative s o f contemporar y medicine . However , i t woul d 
be wrong t o op t fo r jus t an y typ e o f legislativ e interventio n wit h a n 
unspecified content . Th e parameter s o f th e solutio n mus t b e 
carefully se t ou t accordin g t o th e objective s an d th e genera l 
philosophy o f th e reform . 

The Workin g Pape r set s ou t (wit h a  detaile d commentary ) th e 
following objective s o f th e legislation th e Commission presentl y ha s 
in mind — 

(i) th e propose d legislatio n mus t avoi d arbitrarines s an d giv e 
greater guidanc e t o doctors , lawyer s an d th e public , whil e 
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remaining flexible  enoug h t o adap t t o medica l changes ; 
(ii) th e propose d legislatio n mus t no t attemp t t o solv e al l th e 

problems create d b y death , bu t onl y th e proble m o f establish -
ing criteri a fo r it s determination ; 

(iii) th e on e propose d piec e o f legislatio n mus t appl y equall y i n al l 
circumstances wher e a  determinatio n o f deat h i s at issue ; 

(iv) th e proposed legislatio n mus t recognis e only the standards an d 
criteria of death: i t must no t define the medical procedure to be 
used, no r the instruments o r procedures by which death i s to be 
determined; 

(v) th e propose d legislatio n mus t recognis e standard s an d criteri a 
generally accepte d b y th e Canadia n public ; 

(vi) t o remai n faithfu l t o th e popula r concept , th e propose d 
legislation mus t recognis e tha t deat h i s th e deat h o f a n 
individual person , no t o f a n orga n o r cells ; 

(vii) th e propose d legislatio n mus t no t i n practic e lea d t o wron g o r 
unacceptable situations ; 

(viii) th e propose d legislatio n mus t no t determin e th e criteri a o f 
death b y referenc e onl y o r mainl y t o th e practic e o f orga n 
transplantation. 

The Commissio n set s ou t it s provisiona l proposal s fo r refor m i n 
the followin g t e r m s -

The contemporar y an d share d conceptio n o f deat h i s no t a s fa r 
removed fro m medica l realit y a s i s sometimes believed . Deat h i s con-
sidered to be both the permanent and irreversible cessation of conscious 
and relationa l lif e o f whic h th e medica l ter m i s *  'irreversible coma" . 
Whole brain death is its sign. The difficulty i n a certain number of cases 
stems from a n apparent conflic t betwee n thi s state of fac t an d a  visual 
perception o f it . Fo r instance , a n irreversibl y comatos e patient , 
according to the Harvard test , can be considered dead even if stil l on a 
respirator an d thus showing signs of respiration whic h under other cir-
cumstances woul d b e tangible sign s o f huma n life . Ye t thes e sign s or 
movements ar e misleadin g fo r the y indicat e onl y a n "appearance " o f 
life. 

The cessation of conscious and relational life must be permanent and 
irreversible, corresponding fro m a  medica l poin t o f view , t o a  loss of 
consciousness an d th e absolut e inabilit y t o regai n consciousness . A 
patient unde r anaesthetic or with the symptoms of mere cerebral death, 
for instance , woul d no t fal l int o tha t category . I n the forme r cas e the 
patient ha s the capacity to regain consciousness . 

In the latter cas e despite symptoms of apparan t "brai n death " suc h 
persons wil l continue t o b e capable o f spontaneou s cardio-respirator y 
functions unti l th e centr e controllin g the m (th e brai n stem) , i s o r 
becomes irreversibl y damaged . I t woul d b e wron g t o conside r the m 
dead, eve n when i t i s certain tha t the y wil l never regain consciousness . 
The ambiguit y her e come s fro m a  misus e o f terminolog y an d o f th e 
terms "cerebra l death " an d "brai n death" . "Brai n death " i s not only 
the irreversible loss of conscious and relationa l abilitie s and functions , 
but als o th e permanen t cessatio n o f spontaneou s breathin g an d hear t 
beat. 
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However, th e simpl e fac t tha t residuar y electrica l activitie s ar e stil l 
maintained i n th e spina l cor d ha s neve r bee n considere d b y medicine a s 
an obstacl e t o th e declaratio n o f brai n death . Thes e spina l reflexe s ar e 
not included , a s medica l scienc e readil y accepts , withi n th e meanin g o f 
"brain death " a s w e understan d tha t ter m i n th e recommendatio n 
below. 

The legislatio n mus t dea l wit h concret e problems . Th e mos t frequen t 
one i s tha t o f irreversibl y comatos e patient s showin g n o sign s o f brai n 
life o r o f spontaneou s respirator y an d cardia c function s bu t wher e th e 
latter ar e assiste d b y moder n technology . W e believ e tha t legislatio n 
should addres s itsel f t o tha t specific  problem . Th e cas e i s one o f whol e 
brain death whic h cannot b e ascertained b y the usual method, tha t is , the 
cessation o f cardia c an d respirator y functions . 

Finally, as we have already discussed before , th e legislation should no t 
contain th e descriptio n o f th e medica l procedure s o r technique s fo r 
determining death . A t most , i t ca n includ e referenc e t o th e norm s 
generally accepte d b y contemporary medica l practice . 

Taking thes e factor s int o account , th e Commission make s the follow -
ing recommendations : 

(1) That  the  Parliament  of  Canada  adopt  the  following text: 
A person is  dead when  an  irreversible  cessation  of  all  that person's 

brain functions has  occurred. 
The cessation  of  brain  functions  can  be  determined  by  the 

prolonged absence  of  spontaneous  cardiac  and respiratory  functions. 
When the determination  of  the  absence of  cardiac  and respiratory 

functions is  made  impossible  by  the  use  of  artificial  means  of  sup-
port, the  cessation  of  the  brain  functions may  be  determined by  any 
means recognized  by  the  ordinary  standards  of  current  medical 
practice. 

(2) That  the  Government  of  Canada  enter  into  agreements  with  the 
Provincial Governments  to  insure  the  adoption  of  this  text  or  a 
similar one  throughout  the  country  for  all  legal purposes in  order to 
achieve suitable  uniformity. 

Sterilization and the mentally handicapped 
The La w Refor m Commissio n o f Canad a ha s publishe d Workin g 
Paper No. 24 on "Sterilization; Implication s for Mentally Retarded 
and Mentall y Ill  Persons" a s part o f it s Protection o f Lif e Series . 
[Working Pape r No . 2 3 in thi s series—"Criteri a fo r th e Determi -
nation of Death" was summarised at (1979) 5 C.L.B. 806.] An intro-
duction explains that in the Paper the Commission specifically deals 
with th e sterilizatio n o f tw o group s o f persons—thos e wh o ar e 
mentally il l an d thos e wh o ar e mentall y retarded . Thes e tw o 
categories o f person s wer e chosen a s the focu s o f th e Pape r fo r a 
number of reasons. First, because of a legislative history which par-
ticularly selecte d ou t thes e groups a s being exempt fro m otherwis e 
mandatory consen t requirements . Secondly , becaus e o f a  genera l 
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attitude toward s suc h person s a s bein g exclude d i n on e wa y o r 
another fro m th e right s an d responsibilitie s o f othe r member s o f 
society. An d thirdly , because of increased publi c concern abou t lac k 
of contro l o f th e reproductio n o f mentall y handicappe d person s 
consequent upo n th e adoptio n o f policie s o f deinstitutionalisation . 

The firs t sectio n o f th e Pape r examine s th e medical , social , an d 
legal definition s o f menta l illnes s an d menta l retardation . I n th e 
second sectio n th e position s tha t hav e bee n take n concernin g th e 
sterilization o f thes e group s ar e presente d alon g wit h a  detaile d 
examination o f th e social , bio-medical , an d mora l argument s tha t 
have bee n advanced . Th e issue s tha t ar e raise d b y non-consensua l 
sterilization are outlined in the third section , followed b y a discussion 
of whethe r ther e are conditions unde r whic h non-consensua l steriliz -
ation ca n b e justified fro m th e poin t o f vie w of th e criminal law . I n 
the final  sectio n o f th e Paper , legislativ e alternative s ar e analysed , 
and guideline s proposed . 

Set ou t below , i s th e Commission' s ow n summar y o f it s pro -
visional proposals — 

1. Tha t the legal basis for procedure s fo r sterilizatio n b e based on the 
following classifications : 
(a) Voluntary  therapeutic sterilization: thi s would be any procedure 

carried out for the purpose of ameliorating, remedying, or lessen-
ing th e effec t o f disease , illness , disability , o r disorde r o f th e 
genito-urinary system, and with the fully-informed consen t of the 
patient. 

(b) Emergency therapeutic sterilization: this would be the same pro-
cedure as in (a) (above) carried ou t i n a medical emergency and 
where the patient or next-of-kin i s unable to give consent. 

(c) Voluntary  non-therapeutic sterilization: this would be a safe and 
effective procedur e resultin g i n sterilizatio n whe n ther e i s n o 
disease, illness, disability, or disorder requiring treatment but the 
surgery i s performed , wit h th e fully-informe d consen t o f th e 
patient, for : 
(i) th e control of menstruation fo r hygieni c purposes; 
(ii) th e prevention of pregnancy in a female; and 
(iii) preventio n of ability to impregnate by a male. 

(d) Involuntary  non-therapeutic  sterilization:  thi s classificatio n 
would be for the same procedures as in (c) (above) but where the 
person is not competent to give consent. 

2. Tha t therapeuti c sterilization s fal l withi n th e broade r provision s 
respecting medica l treatmen t propose d i n th e La w Refor m Com -
mission's forthcomin g Workin g Pape r on treatment i n the criminal 
law. 

3. That , for the purpose of criminal law, mentally handicapped persons 
who understand the nature and consequences of the sterilization pro-
cedure an d ar e unde r n o coercion o r dures s shoul d hav e the same 
options to consent to , or to refuse, sterilizatio n a s other persons . 

4. That , fo r th e purpose of crimina l law, a judicial hearing be held to 
determine competenc e t o consen t t o sterilizatio n accordin g t o th e 
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following criteri a an d procedures : 
(a) a  hearin g b e initiate d t o ascertai n whethe r a n individua l ha s th e 

capacity to consent i f any one of the following circumstance s pre -
vail: 

(i) th e presumptio n o f a n individual' s capacit y t o consen t i s 
questioned; 

(ii) th e reques t fo r sterilizatio n ha s emanate d o r ca n b e pre -
sumed t o hav e emanate d fro m a  thir d party ; 

(iii) ther e i s an y indicatio n tha t th e individua l requestin g hi s o r 
her ow n sterilizatio n i s speciall y susceptibl e t o coercio n o r 
undue influenc e t o consen t t o suc h treatment . 

(b) th e hearing b e held i n the Unified Famil y Court ; however , i n th e 
absence of such a  court, i t be held in a superior, count y or distric t 
court; 

(c) th e findin g o f th e capacit y o f th e individua l t o consen t b e 
dependent o n th e individual' s abilit y t o understan d th e natur e 
and consequence s o f th e medica l procedur e o f sterilization ; 

(d) th e individua l b e represente d a t suc h hearing s b y a  perso n who , 
the cour t i s satisfied , wil l provid e independen t advocac y o n 
behalf o f th e individual ; 

(e) a  right of appeal to a superior appellat e court b e provided by law; 
(0 i f th e cour t rule s tha t a n individual' s decisio n t o b e sterilized o r 

not t o b e sterilize d i s valid , th e particula r choic e o f th e patien t 
may b e relie d upo n b y th e physicia n a s dischargin g hi s o r he r 
responsibility t o obtai n an d recor d th e prope r consen t o f th e 
patient accordin g t o usua l practice ; 

(g) i f th e cour t rule s tha t a n individua l i s incompetent , a n advocat e 
be appointe d b y th e cour t t o ac t o n behal f o f th e individua l fo r 
any sterilizatio n authorizatio n boar d hearing ; 

(g) al l findings , judgments , an d order s o f th e cour t i n competenc e 
hearings pertainin g t o sterilizatio n b e file d wit h th e sterilizatio n 
authorization board . 

5. Tha t i n any case where there is no valid consent and in the case of an y 
person younger than sixteen years, no non-therapeutic sterilization b e 
permitted excep t wit h lega l authorization provide d b y a board estab -
lished fo r tha t purpos e an d operatin g accordin g t o th e followin g 
criteria an d procedures : 
(a) an y perso n appearin g befor e th e boar d b e represente d b y a n 

independent advocat e judiciall y appointe d o r acceptabl e t o th e 
board; 

(b) th e boar d b e compose d o f a  multidisciplinar y tea m o f person s 
qualified t o evaluat e th e medical , social , an d psychologica l ben -
efits of sterilization to the individual and to determine if there is a 
compelling interes t t o justify th e operation ; 

(c) appointment s t o the board b e made by the provincial ministe r o r 
ministers responsibl e fo r th e mentall y handicappe d fro m a  lis t 
prepared b y th e governmen t authorit y responsibl e fo r person s 
who ar e minor s o r incompetent s i n th e applicabl e province ; 

(d) appointment s t o th e boar d include : 
(i) person s capabl e o f assessin g relevan t medica l an d psycho -

logical evidence ; 
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(ii) person s suc h a s advocate s capabl e o f assessin g socia l an d 
ethical evidence , an d la y person s wit h expertis e i n menta l 
handicap or human rights; 

(iii) a  lawyer with the jurisdiction to determine questions of law 
arising in any proceeding . 

(e) th e boar d b e require d t o ensur e tha t th e followin g minimu m 
criteria ar e establishe d befor e authorizin g a  sterilizatio n pro -
cedure: 
(i) th e individual is probably fertile, and there is some evidence 

to that effect ; 
(ii) th e individual is both of child-bearing age and sexually active 

and othe r form s o f contraceptio n hav e proved unworkabl e 
under th e particula r circumstance s o f eac h cas e o r ar e 
inapplicable so that pregnancy is a likely consequence; 

(iii) ther e is more compelling evidence than age or mental handi-
cap alon e tha t childbirt h itsel f o r childrearin g itsel f wil l 
probably hav e a  psychologicall y damagin g effec t o n th e 
individual; 

(iv) th e sterilization wil l no t i n itsel f caus e physical o r psycho-
logical damag e whic h wil l b e greate r tha n th e beneficia l 
effects t o the individual, based on a comprehensive medical, 
psychological and social evaluation; 

(v) th e views of the individual have been taken into account in 
the determination regardin g whether or not to sterilize; and 

(0 th e board be required to maintain a transcript of the proceedings 
and submit reasons for its decision including the basis of its con-
clusions of fac t an d consideration o f other alternatives , 

(g) a  right of appeal from th e decision of the board be provided by 
law on matters of both fac t an d law, 

(h) an independent , externa l evaluatio n o f th e sterilizatio n auth -
orization board s b e carried ou t ever y two years and th e evalu-
ation procedure s b e place d withi n th e jurisdictio n o f huma n 
rights commissions. 

Medical treatmen t an d crimina l la w 
The La w Refor m Commissio n o f Canad a ha s publishe d Workin g 
Paper No . 26 in its Protection o f Lif e Series under the title "Medica l 
Treatment an d Crimina l Law" . Th e Pape r point s ou t tha t a 
comprehensive stud y o f potentia l crimina l liabilit y fo r th e 
administration o f treatmen t ha d no t previousl y bee n undertaken . A 
preliminary examinatio n ha d reveale d a n anomal y betwee n a  plai n 
interpretation o f th e Canadia n Crimina l Cod e an d contemporar y 
medical practic e particularl y i n th e termina l treatmen t situation . 

In the Commission's vie w the criminal law provides a basic system 
of fundamenta l value s t o guid e huma n activit y an d i s thu s a  likel y 
instrument t o reflect  contemporar y socia l though t o n biomedica l 
issues. Concer n ha d bee n expresse d tha t advancin g technology , 
providing contro l ove r lif e an d death , coul d b e dictatin g th e 
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prerequisites t o treatment , rathe r tha n treatmen t bein g decide d o n 
the basi s o f individua l right s withi n a  contex t o f socia l review . 

The Pape r undertake s a  basi c examinatio n o f th e conten t an d 
policy of the present crimina l law as it relates to medical treatment. I t 
then evaluate s tha t polic y i n th e ligh t o f moder n though t an d 
development. Th e Commission favour s th e drafting o f a new offenc e 
for th e wrongful administratio n o f treatment, th e substance of which 
would b e base d o n th e recommendation s containe d i n th e Paper . 

The Commissio n thu s summarise s it s provisiona l recommend -
ations— 

In this Working Paper, the Law Reform Commission has primarily sought 
to preserve societal interests in the preservation o f life , health and personal 
integrity an d i n keepin g dynami c an d competen t healin g professions . 
Through a n examinatio n o f th e presen t la w and o f contemporar y medica l 
and ethica l standards , i t ha s bee n show n tha t th e crimina l la w doe s no t 
accurately reflect either the expectations that individuals have when they seek 
and receiv e treatment , o r th e assurance s o f immunit y tha t professional s 
desire before undertaking treatment. A reconciliation of this differential ca n 
be achieved throug h change s in the present la w according t o the followin g 
principles. 

The administration o f treatmen t b y qualified personne l i n the pursuit of 
continuing lif e an d healt h i s to be differentiated fro m othe r intrusiv e act s 
upon the body of another . The value of treatment make s its administration 
special among offences agains t the person. However, there is still the need to 
assure tha t thi s everyda y activit y b e performe d accordin g t o precis e an d 
ascertainable criteria i n the Criminal Code. 

Individual rights to security of the person and privacy must be protected by 
the requiremen t o f knowledgeabl e consen t an d recognitio n o f th e right t o 
refuse treatment. If, throug h either legal or factual disability, an individual is 
unable to consent, his/her interests must be fairly and accurately represented 
and protecte d accordin g t o usua l lega l procedures . However , ther e ar e 
situations, such as an emergency, when assisting personnel should be able to 
act to preserve life and health despite the absence of consent . 

The differentiation o f treatment from othe r offences agains t the person is 
based primaril y o n th e recognitio n o f th e competenc e an d hig h ethica l 
standards of our healing professions. At the same time, realistic expectations 
of standard s o f professiona l car e mus t b e implemented . Thi s involve s th e 
adoption of a flexible standard based on reasonableness and on the particular 
circumstances of each case. 

Because of th e dependence o f individual s upo n healt h car e services , th e 
legislators hav e th e obligatio n t o ensur e tha t essentia l need s wil l b e met , 
especially i f a n individua l i s unabl e t o secur e th e servic e himself . Thi s 
obligation has developed to professionals who willingly undertake to provide 
treatment; but the role of legislators continues. Thus, the Criminal Code has 
traditionally require d person s to provide treatment i f they have undertaken 
to do so or i f the y are responsible fo r disable d persons . These obligation s 
should be maintained and expanded, if necessary, to guarantee all Canadians 
a basic security of th e person. 

These broad principles may best be effectuated throug h implementation in 
the Criminal Code of the following recommendations : 
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(1) tha t th e administratio n o f treatmen t continu e t o b e regulate d b y th e 
Criminal Cod e bu t b e distinguishe d fro m certai n othe r act s o f 
application o f forc e whic h ar e considere d t o b e criminal ; 

(2) tha t th e concep t o f treatmen t b e recognize d fo r th e purpose s o f th e 
Criminal Cod e a s a  proces s oriente d toward s th e therapeuti c alteratio n 
of individua l healt h condition s resultin g fro m disease , illness , disabilit y 
or disorder ; 

(3) tha t treatment and non therapeutic interventions be distinguished b y the 
criminal law , th e forme r bein g considere d a s prim a faci e legal ; 

(4) tha t th e provision s o f th e Crimina l Cod e appl y t o non-therapeuti c 
interventions as for any other acts involving the application o f forc e and 
wounding, bu t tha t a  defenc e b e availabl e t o preven t certai n o f the m 
from constitutin g a  crimina l offence ; 

(5) tha t individua l consen t continu e to be recognized a s one of th e essential 
conditions o f th e legalit y o f th e administratio n o f treatment ; 

(6) tha t wha t constitute s a  legall y vali d consen t t o treatment , fo r th e 
purposes o f th e criminal law , b e determined accordin g t o the standard s 
evolved b y case law ; 

(7) tha t treatmen t shal l no t b e administere d withou t th e consen t o f th e 
individual treated , unles s ther e i s o r ha s alread y bee n a  findin g o f 
incompetence o r anothe r specifi c exceptio n recognize d b y law ; 

(8) tha t th e judicia l findin g o f incompetenc e b e mad e b y a  Superior , a 
District o r a  Count y Court ; 

(9) tha t decisions regarding non-therapeutic intervention s on incompetents , 
be mad e b y a  provincia l boar d establishe d fo r thi s purpose ; 

(10) tha t th e righ t o f a  competen t adul t t o refus e treatmen t b e specificall y 
recognized b y th e Crimina l Code ; 

(11) tha t treatmen t shal l no t b e administered agains t a n individual' s refusa l 
unless there i s a finding o f incompetenc e o r an exceptio n recognize d b y 
law; 

(12) tha t treatmen t ca n legall y b e administered t o an individua l withou t th e 
necessity o f obtainin g hi s consent , i n a  situatio n o f emergency , wher e 
that individua l i s incapable t o expres s hi s consent ; 

(13) tha t th e righ t o f a  competen t individua l t o refus e treatmen t i n a 
situation o f emergenc y b e recognized ; 

(14) tha t the acceptable minimum standard require d fro m a  qualified perso n 
in the administration o f treatmen t b e the knowledge, skil l and car e of a 
competent similarl y qualified perso n performin g th e same act i n simila r 
circumstances; 

(15) tha t th e standard o f reasonabl e knowledge , care and skil l recommende d 
above apply also in emergency situations , takin g int o consideration th e 
particular circumstance s o f th e case ; 

(16) tha t th e acceptable minimu m standar d fo r th e unqualified perso n i n the 
administration o f treatmen t b e tha t o f th e reasonable , ordinar y perso n 
and no t tha t o f th e qualifie d person ; 

(17) tha t wher e a  perso n hold s himsel f ou t a s havin g certai n qualification s 
and wher e th e publi c o r th e individua l treate d rel y o n thes e 
qualifications, tha t perso n b e judged accordin g t o th e standar d o f th e 
qualified perso n h e represente d himsel f t o be ; 

(18) tha t th e substanc e o f th e presen t provision s o f th e Crimina l Cod e 
concerning dutie s tendin g towar d th e preservatio n o f lif e b e retained ; 
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(19) tha t these provisions be extended to apply also where there is a danger 
of permanen t injur y t o a person's health ; 

(20) tha t the Criminal Code make separate provisions for the general duty of 
reasonable knowledge, care and skil l in the performance o f dangerous 
acts and fo r th e duty o f reasonabl e knowledge , car e and skill , i n the 
administration o f treatment b y qualified professionals ; 

(21) tha t th e duty o f reasonabl e knowledge , care and skil l apply upo n the 
undertaking of the administration o f treatment ; 

(22) tha t an exception to the duty to undertake or to continue a treatment be 
recognized when necessary resources are not available; 

(23) tha t the Criminal Code recognize the general duty to render assistance 
to a n individua l i n danger , wher e the lif e o r healt h o f tha t perso n i s 
seriously threatened an d th e circumstances are such tha t th e person is 
aware of the emergency and can provide immediate assistance without 
undue hardship to himself. 

Consent t o medica l car e 
The La w Refor m Commissio n o f Canad a ha s publishe d a  Stud y 
Paper i n it s Protectio n o f Lif e Serie s unde r th e titl e "Consen t t o 
Medical Care" . Chapter s i n th e Stud y dea l wit h th e doctrin e o f 
informed consent ; ho w ar e consen t i n th e medica l relationshi p an d 
the underlyin g principle s o f autonomy , inviolabilit y an d privac y 
affected b y "disability' ' o f th e patien t o r researc h subject ; an d 
criminal la w aspect s of  consen t t o medica l interventions . 

The majo r specifi c recommendation s mad e i n th e Pape r ar e thu s 
summarised b y th e author — 

A. At a  conceptual level 
1. That both criminal and civil law controls and remedies be retained 

in the area of consen t t o medical care. 
2. That the rights to autonomy and inviolability be distinguished fro m 

each other and recognized . 
3. That for the purposes of legal analysis and precedent, a distinction 

be mad e betwee n th e traditiona l doctrin e o f consen t an d th e ne w 
doctrine of "informed" consent . The latter being wider will encompass 
the former, thoug h the opposite proposition i s not true. 

4. Tha t a  distinctio n b e made betwee n th e patient' s consen t t o th e 
medical contract an d hi s consent t o medical care. 
B. At a  practical level 

1. Tha t th e genera l rul e shoul d b e tha t th e patient' s "informed " 
consent t o al l medica l procedure s mus t b e obtained . Thi s mean s tha t 
information abou t th e natur e o f th e propose d procedur e an d it s 
attendant risk s which a reasonable man in the patient's position would 
want to know, or which the doctor knows the particular patient would 
want t o know , mus t b e explaine d t o th e patient . I n genera l th e les s 
necessary the procedure and the greater the risks, the more stringent is 
the conten t o f th e dut y o f disclosure . Th e docto r ma y repl y o n th e 
patient's consen t a s bein g vali d i f ther e i s apparent , subjectiv e 
understanding o f thi s information b y the patient. 
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2. Tha t th e abov e genera l rul e ma y b e cu t dow n i n it s operatio n b y 
application o f th e doctrine o f "therapeuti c privilege" . Thi s mean s tha t 
in a  particula r cas e tellin g th e patien t some , o r all , o f th e informatio n 
required t o b e given unde r th e genera l rule , would , in  itself,  harm hi m 
physically o r mentally . I t i s not sufficien t fo r operatio n o f th e privileg e 
that th e require d disclosur e woul d affec t th e patient' s decision-making . 
Further, th e privileg e bein g a n exceptio n i s t o b e construe d narrowly , 
and being a justification th e burden o f proo f o f it s applicability i s on th e 
person relyin g o n it , namel y th e doctor . 

3. Tha t informatio n b e disclose d an d consen t obtaine d i n a s non -
coercive a  manner , languag e and situatio n a s is possible. Excep t i n ver y 
rare circumstances , deceptio n i s unacceptable. Further , ther e mus t b e a 
constant concer n t o protec t an d b e sensitiv e t o th e right s o f privac y o f 
the patient . 

4. Tha t bot h th e necessit y t o infor m th e patien t an d t o obtai n hi s 
consent b e seen a s continuing requirements . 

5. Tha t i t shoul d b e emphasize d tha t th e purpos e o f th e doctrin e o f 
"informed" consen t i s protection o f th e patient . 

6. Tha t i n lif e threatenin g situation s whe n th e patien t refuse s 
treatment, i t i s a  polic y decisio n a s t o whethe r th e requiremen t fo r 
consent shoul d b e dispense d wit h b y th e law . I n emergenc y situation s 
where i t i s impossibl e t o obtai n consen t a  defenc e o f necessit y shoul d 
apply. 

7. Tha t consen t b e regarde d a s a  necessary , bu t no t sufficient , 
justification fo r a  medica l intervention . 

8. Tha t consen t t o an y significan t medica l interventio n b e obtaine d 
before a  thir d part y witnes s an d b e evidenced i n writing . 

9. Tha t th e coercio n naturall y presen t i n th e doctor-patien t 
relationship, an d especiall y th e doctor-dying-patien t relationship , b e 
recognized. 

10. That wit h respec t t o consen t t o medica l intervention s o n children : 
(a) th e "mature-minor " rul e shoul d b e clearl y established ; 
(b) th e ter m "prox y consent " shoul d b e abandone d an d replace d b y 

either parenta l authorizatio n o r permission ; 
(c) th e paren t ma y consen t t o therap y o n th e chil d no t ye t withi n th e 

scope of th e "mature-minor" rule . The child shoul d hav e a righ t o f 
objection o r veto , bu t thi s ma y b e overridde n b y th e paren t wit h 
justification; 

(d) excep t i n extremely rar e circumstances a  paren t ma y no t consen t t o 
non-therapeutic, o r mor e tha n minima l ris k personall y non -
beneficial intervention s o n th e child ; 

(e) specia l protectio n mus t b e give n t o institutionalize d childre n wit h 
respect t o consen t t o medica l intervention s o n them . 

11. Tha t wit h respec t t o consen t t o medica l intervention s o n foetuses : 
(a) wher e therapy i s involved the same rules apply as for non-discernin g 

children; 
(b) wher e the intervention i s non-therapeutic fo r th e foetus bu t directe d 

at therap y fo r th e mothe r th e mother' s consen t i s adequate ; 
(c) i n all other cases any rules on consent should recognize the mother's, 

and possibl y a  medica l researc h physician's , conflic t o f interest . 
12. That wit h respec t t o consen t t o medica l intervention s o n menta l 

incompetents: 
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(a) thei r consent should be sought to the extent that they are capable of 
giving it; 

(b) i n case s wher e th e menta l incompeten t i s factuall y incapabl e o f 
consenting th e sam e rule s shoul d appl y a s suggeste d fo r non -
discerning children, including institutionalized children . 

13. That with respect to medical interventions on prisoners; 
(a) th e prisoners' "informed" consen t to all medical treatment must be 

sought. The only exception to treating a prisoner without consent is 
where he has a disease state threatening the health or well-being of 
other prisoners; 

(b) a  very high degree of care must be taken to counteract the coercive 
effects o n consent , o f th e institutionalizatio n an d deprivatio n 
suffered b y prisoners. 

Sanctity o f lif e 
The La w Refor m Commissio n o f Canad a ha s publishe d a  Stud y 
Paper as part of a  research project i t has undertaken on protection o f 
life issue s i n th e biomedica l context . Th e Paper , unde r th e titl e 
"Sanctity o f Lif e o r Qualit y o f Lif e i n th e Contex t o f Ethics , 
Medicine an d Law" , ha s been prepared b y Edward Keyserlingk , th e 
co-ordinator o f th e project . 

The autho r explain s that althoug h th e Paper i s written i n the con -
text o f a  la w refor m project , i t i s not primaril y a  lega l analysis , no r 
does i t make , a t leas t i n lega l language , specifi c la w refor m pro -
posals. It s purpose is that o f a  background paper , an d it s perspective 
is largel y ethica l (philosophica l an d religious) . I t seek s t o d o fou r 
things. Firs t o f all , t o describ e an d evaluat e fro m tha t ethica l per -
spective som e o f th e majo r view s and trend s today o n thos e relate d 
and somewha t elusiv e subject s o f "sanctit y o f life " an d "qualit y o f 
life" i n th e medica l context . Secondly , t o mak e som e reasone d 
choices and proposals . Thirdly , t o indicat e some of th e implication s 
and prioritie s of the ethical and value analyses and proposal s fo r la w 
and la w reform. Fourthly , t o indicat e and encourag e the interactio n 
of la w an d morals , ye t dra w attentio n a s wel l t o th e difference s i n 
perspectives an d priorities . 

Detailed conclusion s ar e containe d i n th e bod y o f th e 22 4 pag e 
study. Par t I V o f th e Pape r entitle d "Conclusions : Som e Prioritie s 
for Publi c Polic y an d Law " i s set ou t below — 

Preamble 
(1) O n the one hand law is entitled to address itself to the issues dealt 

with in this paper. There are important individual and societal values to 
be underlined , right s an d dutie s t o b e protected , publi c debate t o b e 
invited and formal decision-making and conflict-resolution processe s to 
be used and evolved. All of these, in part at least, are the proper tasks of 
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the legislativ e foru m (Parliamen t an d Provincia l Assemblies ) an d o f 
legal justice (law s an d courts) . Th e forme r t o focu s publi c debat e an d 
formulate publi c policy , the latte r t o dramatize an d articulat e the ideal s 
of lega l justice—impartiality , objectivity , consistency , fairnes s an d 
equality. 

(2) Bu t o n th e othe r han d (a s note d i n th e Introduction) , th e mer e 
presence o f endangere d value s an d right s o r o f immoralit y doe s no t 
necessarily mea n i n ever y instanc e tha t la w shoul d b e brough t mor e 
directly and frequentl y int o play. I n some instances i t may be too blunt , 
too insensitive to better the situation. Mor e law and lega l process may in 
some instance s onl y furthe r bureaucratiz e an d depersonaliz e a  medica l 
system which , b y genera l consensus , ha s alread y gon e to o fa r i n tha t 
direction. 

Wherever possibl e ther e shoul d b e roo m fo r bot h a n ethi c o f right s 
and a n ethi c o f responsibilit y i n an y la w refor m proposal . Th e genera l 
maxim tha t la w should pla y a  limited , "las t resort " rol e is applicable t o 
our issues . I n man y instance s ther e ma y b e people , processe s an d 
socializing agencie s a t mor e fundamental , mor e immediat e level s bette r 
able t o encourag e responsibilit y an d protec t th e right s i n question . 
About an y particula r medicall y oriente d issu e ther e i s therefor e som e 
onus o n legislator s an d la w reformer s t o establish no t onl y tha t thi s o r 
that particula r la w i s bette r tha n another , bu t tha t la w itsel f belong s 
here, i s likely t o d o a  bette r jo b tha n anothe r an d perhap s les s intrusiv e 
means o r a t leas t likel y t o pla y a  usefu l supplementar y role . 

(3) Whe n i t comes t o th e formulatio n o r re-formulatio n o f particula r 
public policies, laws or law reforms i n this area, an essential and primar y 
consideration i s th e determinatio n o f jus t wher e th e rea l proble m is , 
which particula r issu e should b e regulated o r legislated to best cope with 
a perceive d proble m an d endangere d rights , an d whic h issue s i f directl y 
regulated o r legislate d i n migh t actuall y finis h b y only furthe r deprivin g 
these o r othe r patient s o f th e ver y right s on e seek s t o bette r protect . 

(4) Legislatio n o r any other for m o f socia l policy enacted o r reforme d 
in any of the areas discussed in this paper, shoul d no t seek to provide fo r 
physicians a  for m o f "n o fault " immunit y fro m prosecutio n o r civi l 
suits. Eve n i f suc h legislatio n wer e feasible , i t would no t likel y promot e 
the hig h standar d o f car e encourage d b y continuin g t o allo w al l suc h 
medical decision-makin g t o b e reviewabl e b y courts , an d b y continuin g 
to allo w physician s (an d other s involve d i n thes e decisions ) t o b e 
responsible fo r thei r decisions and actions . Rather than seeking full lega l 
immunity, physician s shoul d continu e t o accep t th e responsibilit y o f 
sometimes allowin g a  patien t t o di e by ceasin g o r no t beginnin g useles s 
or burdensome-to-patien t treatment , an d a t othe r time s accep t th e 
responsibility o f no t neglectin g patient s who are treatable and able to be 
cared for , eve n thoug h thei r qualit y o f lif e i s minimal . I n an y clari -
fication o f responsibility and liability in these matters, it should be stated 
or assumed tha t the sanctity of lif e principle imposes a greater burden o f 
proof o n thos e wh o woul d allo w t o di e tha n o n thos e wh o woul d 
continue t o treat . 

(5) I n vie w o f th e fac t tha t thi s pape r wa s no t intende d t o b e a n in -
depth analysi s and evaluatio n o f existing law, the specifics whic h follo w 
are no t necessaril y mean t t o b e proposal s fo r la w reform . I n som e 
instances a t least , th e la w ma y alread y adequatel y reflec t th e (moral ) 
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concerns expresse d i n thes e specifics . Tha t i s fo r other s t o determine . 
They ar e offered onl y a s a summary an d selectio n o f som e of th e mora l 
considerations deal t wit h i n thi s paper , thos e whic h ough t t o b e centra l 
concerns i n publi c policy , la w an d la w refor m a s regards th e protectio n 
of bot h th e sanctit y o f lif e an d th e qualit y o f life . 

Specifics 
(1) Publi c polic y an d la w shoul d (continu e to) affirm an d protec t th e 

absolute value , equalit y an d "sanctity " o f huma n life , an d continu e t o 
prohibit (active ) euthanasi a fo r an y reasons . Bu t a t th e sam e time , i t 
should mak e explici t tha t wha t i t i s affirmin g an d protectin g i s th e 
absolute valu e o f huma n persona l life , o f persons . 

(2) Publi c polic y an d la w shoul d acknowledg e tha t sometime s deat h 
of th e perso n ma y an d wil l hav e t o b e establishe d b y a  qualit y o f lif e 
criterion, namel y tha t o f irreversibl e brai n deat h (eithe r o f th e whol e 
brain o r of the cerebral centres) . And thi s even though huma n biologica l 
life i n th e for m o f circulator y an d respirator y functio n continue , eithe r 
spontaneously (i n th e cas e o f cerebra l deat h only ) o r artificiall y (i n th e 
case o f whol e brai n death) . I t shoul d b e explicitl y affirme d tha t 
physicians hav e n o lega l liabilit y fo r no t initiatin g o r fo r ceasin g "life " 
saving or "life " supportin g treatmen t i n such cases of biologica l huma n 
life alone , assumin g o f cours e tha t al l th e necessar y test s hav e bee n 
carefully made . 

(3) Publi c polic y an d la w shoul d acknowledg e tha t eve n i n th e 
presence o f huma n persona l lif e ther e ca n exis t goo d qualit y o f lif e 
reasons fo r no t initiatin g o r fo r ceasin g medica l treatment . Applie d t o 
both competen t and-incompeten t patient s th e determinativ e criterio n i s 
the patient' s perspective , th e patient's benefit . I n th e case of competen t 
patients, the y shoul d b e fre e t o interpre t an d determin e wha t i s to thei r 
benefit b y themselves , refusin g treatmen t o n an y ground s the y wish . 
Decisions b y other s fo r incompeten t o r incoheren t patient s shoul d b e 
made accordin g t o th e "reasonabl e person " test , determinin g bot h 
whether th e treatmen t i s usefu l an d whethe r i t woul d occasio n seriou s 
patient-centered objection s o r burdens . Physician s wh o ceas e or d o no t 
initiate lif e savin g o r lif e supportin g treatmen t eithe r becaus e th e 
treatment i s no t useful , o r woul d occasio n a  seriou s patient-centere d 
objection, o r both , shoul d no t incu r lega l liability . 

(4) Bu t if quality of lif e criteria are to be given any normative value in 
public polic y an d la w fo r purpose s o f determinin g whethe r a  particula r 
medical treatmen t i s (o r was ) usefu l a s wel l a s no t excessivel y burden -
some to the patient, the n two serious dangers must be protected against . 
It is by no means certain that adequate protection can in fact b e included 
in suc h law s an d publi c policies . 

The first  danger would be to leave the term "quality of life" too vague 
and general , simpl y allowin g "reasonabl e medica l judgment" t o deter -
mine th e meanin g an d normativ e weigh t t o b e give n t o qualit y o f lif e 
factors i n give n cases . Unles s relevan t publi c polic y an d la w can articu -
late an d defen d som e substantiv e qualit y o f lif e criteria , th e mer e 
recognition o f suc h criteri a i n genera l withou t an y furthe r specificit y 
would probabl y b e a t bes t unhelpful , an d a t wors t dangerousl y vague . 

In othe r thoug h relate d matter s law s have usually bee n formulate d i n 
somewhat genera l terms , leaving i t to the particular professio n t o deter -
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mine an d ad d th e specific s t o genera l (legal ) standard s suc h a s 
"reasonable car e an d skill" . Bu t i n th e matte r o f qualit y o f lif e 
standards i n th e medica l context , thi s (traditional ) manne r o f formu -
lating relevant law would probably be inadequate. "Qualit y o f life" a s a 
norm fo r lif e an d deat h medica l decision-makin g i s too elasti c a  term , 
and to o muc h i n nee d o f publi c revie w an d contro l t o b e "legalized " 
without carefull y draw n definition s an d parameters . Whethe r law s ca n 
in fac t b e move d i n thi s directio n i n thi s matte r i s fo r other s t o decide . 

The second danger in such a recognition would be to articulate quality 
of lif e criteria whic h hav e not bee n purge d o f an y connotation o f socia l 
utility, relativ e wort h o r merel y subjectiv e considerations . Suc h criteri a 
would expos e incompeten t an d non-competen t patient s t o mor e risk s 
than benefits . Therefor e th e criteria shoul d no t onl y be  substantive, bu t 
as objectiv e an d patient-oriente d a s possible . 

The tw o criteria suggeste d i n thi s paper meri t consideration . Th e firs t 
considers th e patient' s capacit y t o experienc e an d relate . Th e secon d 
considers th e intensit y an d th e susceptibilit y t o contro l o f th e patient' s 
pain an d suffering . If , eve n wit h treatmen t an d lovin g care , a  reliabl e 
diagnosis an d prognosi s indicate s tha t ther e i s no t no w an d apparentl y 
never wil l be even a  minimal potentia l capacit y to experience and relate , 
or tha t th e leve l o f pai n an d sufferin g wil l b e prolonged , excruciatin g 
and intractable , the n an d onl y the n woul d a  decisio n t o ceas e o r no t 
initiate lif e supportin g o r lif e savin g treatmen t fo r a n incompeten t o r 
non-competent patien t b e beneficia l an d acceptable . 

(5) I t shoul d b e clea r an d explici t i n publi c polic y an d la w tha t al l 
patients have the righ t t o refus e treatmen t b y withholding consent , eve n 
if death wil l inevitably result . This applies to both competent and incom -
petent patients . Th e competen t shoul d mak e suc h decision s fo r them -
selves, and fo r the incompetent o r incoherent, a  previously chosen agent , 
family member , o r cour t appointe d guardia n (an d i n that orde r o f auth -
ority) woul d exercis e tha t righ t fo r them . Th e mere refusal o f a  "dying -
prolonging" treatmen t b y a  competen t patien t shoul d no t be  use d a s 
grounds fo r declarin g a  perso n incompetent . 

(6) I n th e cas e o f presentl y incompeten t o r incoheren t (bu t formerl y 
competent an d coherent ) patients , i t shoul d b e clearl y recognize d i n 
public policy and la w that thei r wishes regarding initiation, continuatio n 
or cessatio n o f treatmen t whic h wer e clearl y an d knowledgeabl y 
expressed whe n competen t an d coherent , ar e t o b e no w respected . 

(7) Since , a s this pape r ha s argued, medica l (curative ) treatmen t ma y 
be stoppe d unde r certai n circumstances , thoug h car e o r comfor t con -
tinue t o b e morall y obligatory , th e la w shoul d recogniz e an d defin e a s 
clearly a s possible the distinction betwee n wha t I  have called "(curative ) 
treatment" an d "(palliative ) care" . Clarit y i n this regard woul d mak e it 
possible to establish wit h (more) accuracy in what sort s of circumstance s 
it i s the physician' s dut y t o trea t a s wel l as care, and whe n n o such dut y 
to trea t exists , bu t onl y on e o f caring . 

(8) Knowledgeabl e an d informe d medica l decision s b y patient s o r 
proxies to initiate, continue or cease treatment o n the basis of qualit y o f 
life consideration s ar e impossibl e withou t ful l informatio n an d under -
standing as to the diagnosis, prognosis, risks and benefits involved . Suc h 
information an d understandin g i s obviousl y al l th e mor e crucia l i n 
decisions involvin g lif e supportin g o r lif e savin g treatment . Therefor e 
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any relevant public policies and legislation concerning medical decision-
making o f thi s natur e shoul d b e clea r an d unambiguou s a s t o th e 
patient's righ t no t onl y t o withhold consent , bu t als o t o b e full y an d 
clearly informed, and the physician's duty to so inform. When necessary 
of course, both the patient's right to be fully informed and the patient's 
right to withhold consent , wil l be exercised by a proxy (or proxies) fo r 
that patient . 

Canada —  Transexuai s and birth certificate s 
Manitoba The  Manitob a La w Refor m Commissio n ha s recommende d tha t 

transexuais born i n the province and certifiable i n their sex changes 
be grante d amende d birt h certificate s showin g thei r preferre d sex . 
The two-yea r stud y ha d bee n initiate d a t th e reques t o f transexuai s 
fearful tha t i f convicted o f a  crim e the y migh t b e sen t t o a  correc -
tional institut e fo r inmate s of a n inappropriat e sex . 

The Commissio n ha s suggeste d th e establishmen t o f a n a d ho c 
committee o f specialist s to prove th e gender o f an applicant . 

Limitation o f action s b y children an d disabled person s 
The La w Refor m Commmissio n o f Manitob a ha s publishe d a 
Working Pape r on "Limitatio n o f Actions by Children and Disable d 
Persons''. Th e Workin g Pape r deal s wit h th e followin g fou r 
inadequacies i n the province' s Limitatio n o f Action s Act (C.C.S.M . 
Cap.LI50) highlighted i n part by the decision of the Manitoba Cour t 
of Appea l i n Mumford  v . Children's  Hospital  of  Winnipeg  et  al 
[1977] 1  W.W.R. 66 6 (Man. C .A . ) -
(a) th e immunit y o f th e medica l professio n an d certai n othe r 

professions an d interes t groups from th e special protection give n 
to childre n an d disable d persons , 

(b) th e uncertai n duratio n o f th e extensio n permitte d b y thos e 
special provisions , 

(c) th e peculia r difficultie s o f applyin g th e specia l provision s i n th e 
case of disable d persons , 

(d) th e uncertaint y o f som e o f th e provision s relatin g t o 
discretionary tim e extension s unde r Par t I I o f th e Limitatio n o f 
Actions Act . 

The Commission' s provisiona l recommendation s ar e summarise d 
below -

(i) th e specia l tim e extensio n provisio n fo r childre n an d disable d 
persons containe d i n s . 9  o f th e Limitatio n o f Action s Ac t 
should b e extended t o apply to al l sections fo r persona l injury , 
whether covered b y s. 3(1) of the Act o r by the various statute s 
referred t o i n s . 6  o f th e Act , an d t o action s unde r th e Fata l 
Accidents Act ; 

170 



(ii) th e special time extension provisions for children and disabled 
persons containe d i n ss . 9  an d 58(1 ) o f th e Limitatio n o f 
Actions Act should be re-worded to ensure that an action may 
be commence d a t an y tim e durin g th e perio d o f infanc y o r 
disability; 

(iii) althoug h some members of the Commission would prefer tha t 
the special time extension provisio n fo r childre n an d disabled 
persons should b e discretionary, the majority ar e presently of 
the view that i t should remain an absolute right; 

(iv) ther e woul d b e littl e t o b e gaine d fro m permittin g potentia l 
defendants t o deman d th e commencemen t o f action s durin g 
the period o f infanc y o r disability ; 

(v) th e special time extension provisio n fo r childre n an d disable d 
persons should not be restricted to cases where the plaintiff i s 
not in the custody of a parent, guardian, committee or trustee; 

(vi) th e special time extension provision for disabled persons under 
s. 9  of th e Limitatio n o f Action s Act shoul d b e available fo r 
disabilities occuring during the normal limitation period as well 
as for those in existence when the cause of action arose; 

(vii) th e definition o f "disability " shoul d be expanded to cover all 
forms of menta l or physical impairment whic h render persons 
incapable or substantially impeded in the management of their 
affairs; 

(viii) th e discretionar y tim e extensio n provision s i n Par t I I o f th e 
Limitation o f Actions Act should be clarified t o ensure that a 
subjective standard i s applied by the courts in determining, in 
accordance wit h s . 21(7) , whethe r materia l fact s wer e within 
the knowledge of the plaintiff ; 

(ix) althoug h some members of the Commission believe that failur e 
to understan d one' s lega l right s shoul d b e treate d a s a 
"material fact " fo r th e purpos e o f a n applicatio n fo r a 
discretionary time extension under Part I I of the Limitation of 
Actions Act, the majority ar e presently o f th e opinion tha t i t 
should not . 

Mental health legislation 
The La w Refor m Commissio n o f Manitob a ha s publishe d Repor t 
No. 29 under the title "Emergency Apprehension , Admission s and 
Rights of Patient s under 'Th e Menta l Healt h Act"' . Th e Commis-
sion conclude s tha t la w of Manitob a i n this area, containe d i n the 
Mental Health Act (C.C.S.M., Cap.M.l 10) has many shortcomings. 
The Repor t make s reference t o the limited rol e of th e police in the 
administràtion o f thi s legislation and , i n general, the unsatisfactor y 
emergency apprehension procedure s i t now provides . I t touches on 
the rathe r extensiv e an d far-reachin g powe r o f th e Directo r o f 
Psychiatric Services ; th e limite d responsibilit y i n tor t o f hospita l 

1 7 1 



personnel; th e lac k o f attentio n t o th e civi l right s o f th e individual ; 
the possibility o f indefinite committa l which this legislation contains , 
and it s genera l inattentio n t o th e principle s o f natura l justice . 

The Repor t acknowledge s an d consider s th e view s of th e medica l 
profession a s they hav e thu s fa r bee n expresse d t o th e Commission . 
The Repor t compare s Manitoba' s Menta l Healt h Ac t wit h th e 
legislation i n Ontari o an d Alberta , a s wel l a s wit h tha t i n th e othe r 
Canadian province s an d som e America n jurisdictions . 

The Repor t state s tha t o n th e whole , th e Commissio n wa s 
impressed b y th e Ontari o an d Albert a statute s an d th e solution s i n 
them t o th e proble m o f reconcilin g th e interest s o f societ y i n pre -
serving safet y an d healt h an d safeguardin g th e libert y o f th e 
individual. Th e Commissio n believe d tha t wit h som e modificatio n 
such provision s woul d b e appropriat e fo r enactmen t i n Manitoba . 
The Ac t shoul d provid e som e periodi c o r easil y accessibl e revie w 
procedure, simila r t o that provide d i n Ontario. The criteria fo r com -
mittal shoul d b e made more precise ; and stric t tim e limits should b e 
set o n th e perio d o f confinement . Th e proposal s ar e intende d t o 
provide a  comprehensive schem e fo r (1 ) the admission o f person s t o 
mental institutions , (2 ) the periodic revie w o f thes e patients , an d (3 ) 
their release, the basis of which is a fair balance of the interests of th e 
mentally il l with thos e o f th e publi c a t large . 

The followin g i s th e Commission' s summar y o f thei r Report' s 
recommendations— 

1. A  person should be admitted to a psychiatric facility fo r compul-
sory observation and assessment , only upon: 
(a) th e medica l certificat e (calle d a  "Medica l Orde r fo r 

Psychiatric Assessment") of a  single medical practitioner o r 
psychiatric nurse duly qualified or registered to practise in the 
province; or 

(b) th e orde r (calle d a  "Judicia l Orde r fo r Psychiatri c Assess -
ment") of a  provincial court judge; or 

(c) th e emergency apprehension an d conveyance to the hospital 
by a peace officer designate d under the Criminal Code (called 
an "Emergency Police Apprehension fo r Psychiatri c Assess-
ment"). 

The procedur e fo r voluntar y admissio n t o a  psychiatri c facilit y fo r 
observation an d assessmen t shoul d b e handled b y the facility lik e any 
other voluntary admission . 

2. (a ) A  "Medica l Orde r fo r Psychiatri c Assessment " shoul d b e 
signed and dated by the practitioner or psychiatric nurse who 
personally examine d th e perso n name d i n it , n o late r tha n 
within seven days of the examination an d the medical order 
should cease to have any force and effect unles s it is presented 
to the hospital in question within seven days of the time of the 
signature of the practitioner o r psychiatric nurse. 

(b) Th e practitione r o r psychiatri c nurs e who signs a "Medica l 
Order fo r Psychiatri c Assessment " shoul d b e require d t o 
state his or he r belie f base d o n reasonable grounds that th e 
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person i n respec t o f who m th e orde r i s mad e 
(i) ha s threatene d o r attempte d o r i s threatenin g o r 

attempting t o caus e bodil y har m t o himself ; 
(ii) ha s behaved , o r i s behavin g violentl y toward s anothe r 

person o r ha s cause d o r i s causin g anothe r perso n t o 
fear bodil y har m fro m him ; o r 

(iii) ha s show n o r i s showin g a  lac k o f competenc e t o car e 
for himself , 

and i n addition , tha t th e perso n i s apparently sufferin g fro m 
mental disorde r o f a  nature or quality that i s likely to result in 

(iv) seriou s bodil y har m t o th e person ; 
(v) seriou s bodil y har m t o anothe r person ; o r 

(vi) imminen t an d seriou s physica l impairmen t o f th e 
person. 

(c) Th e practitione r o r psychiatri c nurs e wh o sign s a  "Medica l 
Order fo r Psychiatri c Assessment " shoul d b e require d t o 
state th e fact s upo n whic h he/sh e base s his/he r belie f a s 
above, tha t th e perso n i s apparentl y sufferin g fro m menta l 
disorder. Th e practitioner o r psychiatri c nurs e should als o be 
required t o distinguis h a s betwee n thos e fact s observe d an d 
those communicate d t o him/her . 

3. (a ) A  vali d an d subsistin g "Medica l Orde r fo r Psychiatri c 
Assessment" shoul d b e sufficien t authorit y fo r anyon e t o 
take th e perso n wh o i s the subjec t o f th e orde r int o custod y 
and t o conve y th e perso n t o a  psychiatri c facilit y forthwith . 

(b) Upo n receip t b y a  peac e office r o f a  vali d an d subsistin g 
"Medical Orde r fo r Psychiatri c Assessment" , th e office r 
should b e require d t o d o al l thing s necessar y t o tak e th e 
person wh o is the subject o f the order t o a  psychiatric facilit y 
forthwith. 

4. (a ) Whe n informatio n upo n oat h i s brought befor e a  provincia l 
court judg e o r magistrat e tha t a  perso n 

(i) ha s threatene d o r attempte d o r i s threatenin g o r 
attempting t o caus e bodil y har m t o himself ; 

(ii) ha s behave d o r i s behavin g violentl y toward s anothe r 
person o r ha s cause d o r i s causin g anothe r perso n t o 
fear bodil y har m fro m him ; o r 

(iii) ha s show n o r i s showin g a  lac k o f competenc e t o car e 
for himself , 

and i n addition , base d upo n informatio n befor e hi m th e 
judge o r magistrat e ha s reasonabl e caus e t o believ e tha t th e 
person i s apparentl y sufferin g fro m menta l disorde r o f a 
nature o r qualit y tha t likel y wil l resul t i n 
(iv) seriou s bodil y har m t o th e person ; 
(v) seriou s bodil y har m t o anothe r person ; o r 

(vi) imminen t an d seriou s physica l impairmen t o f th e 
person, 

the provincia l cour t judg e o r magistrat e shoul d be 
empowered t o issu e a  "Judicia l Orde r fo r Psychiatri c 
Assessment" o f th e person . 

5. Wher e a  peac e office r ha s reasonabl e caus e t o believ e tha t a 
person 
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(i) ha s threatene d o r attempte d o r i s threatenin g o r 
attempting t o caus e bodil y har m t o himself ; 

(ii) ha s behave d o r i s behavin g violentl y toward s anothe r 
person o r ha s cause d o r i s causin g anothe r perso n t o 
fear bodil y har m fro m him ; o r 

(iii) ha s show n o r i s showin g a  lac k o f competenc e t o car e 
for himself , 

and i n additio n th e office r i s o f th e opinio n tha t th e perso n i s 
apparently sufferin g fro m menta l disorde r o f a  natur e tha t likel y 
will resul t i n 

(iv) seriou s bodil y har m t o th e person ; 
(v) seriou s bodil y har m t o anothe r person ; o r 

(vi) imminen t an d seriou s physica l impairmen t o f th e 
person, 

and tha t i t woul d b e dangerous t o procee d fo r a  "Judicia l Orde r 
for Psychiatri c Assessment" , h e shoul d b e enable d t o mak e a n 
"Emergency Polic e Apprehension fo r Psychiatri c Assessment" o f 
the person . 

6. (a ) A  peac e office r wh o take s a  perso n int o custod y eithe r 
pursuant t o a  medica l order , judicia l order , o r emergenc y 
police apprehensio n fo r psychiatri c assessmen t shoul d b e 
required t o conve y th e perso n forthwit h t o a  psychiatri c 
facility fo r observatio n an d examination . 

(b) A  patien t wh o arrive s a t a  psychiatri c facilit y pursuan t t o a 
medical order , judicia l order , o r emergenc y polic e appre -
hension fo r psychiatri c assessmen t shoul d b e accepte d b y 
the facilit y fo r psychiatri c observatio n an d assessment . 

(c) A  peac e office r wh o take s a  perso n i n custod y t o a 
psychiatric facilit y shoul d b e required to remain at the facilit y 
and retai n custody o f th e person unti l the facilit y accept s hi m 
for observatio n an d assessment . 

7. (a ) A  perso n wh o arrive s a t a  psychiatri c facilit y pursuan t t o a 
medical order , judicia l orde r o r emergenc y polic e appre -
hension fo r psychiatri c assessmen t shoul d b e examine d 
forthwith upo n hi s arrival a t the facility , bu t i n any event no t 
later tha n withi n 4 8 hours, b y a  psychiatris t dul y qualified t o 
practise i n th e province . 

(b) Althoug h medica l officer s o n staf f a t psychiatri c facilitie s 
should b e empowere d t o detain , restrai n an d observ e a 
person onc e h e o r sh e i s admitted fo r assessment , n o genera l 
power shoul d b e investe d i n th e medica l personne l t o trea t a 
person durin g th e 48 hour perio d i n which he/she i s detained, 
except t o th e exten t tha t i t i s necessar y fo r th e purpos e o f 
relieving immediat e dange r t o th e admitte d perso n o r t o 
others, o r t o th e exten t tha t i t i s necessar y t o permi t th e 
required psychiatri c assessmen t t o b e made . 

(c) A  perso n who , followin g psychiatri c assessment , i s no t 
certified fo r admissio n t o th e facilit y eithe r a s a voluntary o r 
as a compulsory patien t i s to be released forthwith , bu t i n any 
event withi n 4 8 hour s o f hi s arrival . 

8. (a ) A s soon as possible after hi s arrival at a facility fo r psychiatri c 
assessment, a  perso n i s to b e advised , i n simple language , o f 
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his right s unde r th e legislation , i n particula r th e reason s an d 
period o f hi s detention , hi s righ t o f releas e an d hi s righ t t o 
apply t o th e provincia l Menta l Healt h Revie w Boar d fo r a 
review. Effort s t o contac t next-of-ki n shoul d b e require d t o 
be mad e a t thi s time , 

(b) A n interprete r shoul d b e provide d wher e ther e i s languag e 
difficulty. 

9. (a ) A  person ma y b e admitted t o a psychiatric facilit y a s a volun-
tary patien t wher e th e psychiatrist s conductin g th e 
examination fo r assessmen t ar e of th e opinion tha t h e suffer s 
from a  menta l disorde r o f suc h a  natur e tha t h e i s in need o f 
the treatmen t provide d i n th e facilit y an d tha t h e i s suitabl e 
for admissio n a s a  voluntar y patient . Th e metho d b y whic h 
the patien t arrive s a t th e psychiatri c hospita l shoul d no t 
determine hi s status . 

(b) A  voluntar y patien t shoul d hav e th e righ t t o b e discharge d 
within a  reasonabl e perio d o f tim e followin g hi s reques t fo r 
discharge unles s ther e ar e alread y i n existenc e a t tha t tim e 
two admission certificate s dul y completed fo r hi s compulsor y 
committal. Eigh t hour s would b e a reasonable perio d o f tim e 
in thes e circumstances . 

(c) Ever y member of the staff o f a psychiatric facility shoul d hav e 
the responsibilit y t o brin g t o th e attentio n o f th e 
Superintendent o f th e facilit y o r othe r medica l office r i n 
charge of th e psychiatric facilit y i n question ever y reques t fo r 
discharge whic h h e o r sh e receive s fro m a  voluntar y patient . 

10. A  perso n shoul d onl y b e admitte d t o a  psychiatri c facilit y a s a 
compulsory patient , o r alternativel y hi s admissio n shoul d b e 
extended onl y where , followin g separat e psychiatri c assessment s 
by them , tw o psychiatrist s dul y qualifie d t o practis e i n th e 
province, independentl y issu e thei r certificate s o f admissio n o r 
renewal, a s th e cas e ma y be . Psychiatrist s shoul d b e require d t o 
certify tha t i n thei r opinio n th e perso n i s sufferin g fro m menta l 
disorder of a nature that likely will result in serious bodily harm t o 
the person ; seriou s bodil y har m t o anothe r person ; o r imminen t 
and seriou s physica l impairmen t t o th e person unles s tha t perso n 
remains i n th e custod y o f th e hospita l an d tha t th e perso n i s no t 
suitable fo r admissio n o r continuatio n a s a  voluntar y patient . 

11. Ever y admissio n an d renewa l certificat e shoul d b e date d an d 
signed b y th e psychiatris t wh o issue s it . I n addition , eac h shoul d 
show th e dat e an d tim e tha t th e persona l examinatio n wa s mad e 
and th e facts upo n which th e psychiatrist forme d hi s opinion a s to 
the natur e o f th e disorder , distinguishin g th e fact s observe d b y 
him fro m th e fact s communicate d t o hi m b y others . 

12. (a ) Tw o certificate s o f admissio n shoul d b e sufficien t authorit y 
to detai n a  perso n a t a  psychiatri c facilit y fo r a  perio d o f n o 
more tha n on e month . 

(b) Certificate s o f renewa l t o exten d th e compulsor y confine -
ment beyon d on e mont h shoul d b e invali d unles s the y ar e 
issued withi n specifie d period s o f time . These period s shoul d 
be— 
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(i) withi n on e mont h fro m th e dat e o f th e person' s 
admission a s a  compulsor y patient , tha t is , withi n on e 
month fro m th e issuanc e o f th e tw o certificate s o f 
admission; 

(ii) withi n tw o month s fro m th e dat e o f th e firs t renewa l 
certificates; 

(iii) withi n thre e month s fro m th e dat e o f th e secon d 
renewal of th e certificates an d ever y renewal thereafter . 

13. A  compulsor y patien t whos e authorize d perio d o f detention , 
either o n admissio n o r renewal , ha s expired , shoul d thereupo n 
become a  voluntar y patient . Th e patien t an d his/he r neares t 
relatives shoul d thereupo n be  advise d o f th e change s i n his/he r 
status, an d th e patient' s righ t t o discharg e upo n eigh t hours ' 
notice. 

14. A  compulsory patien t whos e authorized perio d o f detention eithe r 
on admissio n o r renewa l ha s no t expired , shoul d nevertheles s b e 
continued a  a  voluntar y patien t where , i n th e opinio n o f th e 
attending psychiatrist , i t woul d be  appropriate . I n hi s case , th e 
certificates o f admissio n an d renewa l shoul d b e deeme d t o b e 
cancelled an d th e patient an d his/he r neares t relativ e should b e so 
advised. 

15. Upo n hi s admission an d late r upo n hi s continuation a s a compul -
sory patien t an d upo n ever y subsequen t extensio n o f hi s 
detention, a  patien t shoul d hav e th e righi , o n request , t o hav e a n 
independent assessmen t o f himsel f b y a  psychiatris t o f hi s ow n 
choice. 

16. (a ) Upo n hi s admissio n o r continuatio n a s a  voluntar y o r a s a 
compulsory patient , bot h th e patien t an d hi s neares t relativ e 
should b e informe d i n simpl e languag e o f th e reaso n fo r hi s 
detention. H e should als o be given a  written statemen t o f th e 
authority fo r hi s detention, th e period thereof , o f hi s right t o 
communicate wit h counse l an d th e Ombudsman , an d othe r 
appropriate parties , an d i n th e cas e o f a  compulsor y patien t 
his right t o an independen t psychiatri c assessment b y his own 
psychiatrist o r b y a  psychiatris t h e selects ; i n th e cas e o f a 
voluntary patien t hi s right t o request discharge . The existence 
of th e offic e o f th e "Patients ' Advocate " shoul d als o b e 
made know n t o al l patient s a t thi s time . 

(b) A  statemen t mad e t o a  compulsor y patien t shoul d als o 
include informatio n concernin g the existence and functio n o f 
the Revie w Board(s) , th e name an d addres s o f th e Chairma n 
of th e appropriat e board , an d th e patient' s righ t t o apply t o 
the Boar d a t specifie d interval s fo r cancellatio n o f th e 
admission o r renewa l certificate s the n i n force . 

(c) Th e information concernin g th e patient's right s which i s con-
tained i n a  writte n statemen t give n t o hi m shoul d b e 
supplemented b y posters on display in all psychiatric facilitie s 
in th e province . Th e poster s shoul d als o advertis e th e 
existence an d availabilit y o f Lega l Aid , th e Ombudsman an d 
the offic e o f th e Patients ' Advocate . 

17. (a ) A  Patients ' Advocat e shoul d b e availabl e i n al l psychiatri c 
facilities t o interced e i n matter s concernin g th e right s o f 
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mental healt h patients , suc h advocate s coul d possibl y be 
established throug h th e offic e o f th e Publi c Trustee . 

(b) Wher e a  perso n i s admitte d o r continue d a s a  voluntar y 
patient o r admitted o r continued a s a compulsory patien t i n a 
psychiatric facilit y th e medica l directo r o r othe r office r i n 
charge shoul d b e require d t o forwar d a  notic e i n writin g o f 
that fac t t o th e offic e o f th e Patients ' Advocate . 

(c) Wher e ther e i s a  conflic t o f opinio n a s betwee n th e 
psychiatrist a t a  hospita l an d a  psychiatris t selecte d b y a 
patient t o conduc t a n independen t psychiatri c assessmen t o f 
him, th e medica l directo r o r othe r office r i n charg e o f th e 
facility shoul d forwar d a  notic e t o tha t effec t t o the office o f 
the Patients ' Advocate . 

(d) A  notic e t o th e offic e o f th e Patients ' Advocat e shoul d 
contain informatio n advisin g th e advocate o f th e presenc e o f 
the patien t a t th e facility , th e dat e o f hi s arrival , th e dat e o f 
his admission, hi s status i n th e facility , a s wel l as other infor -
mation neede d t o facilitat e th e bringing b y the patient , o r th e 
advocate on hi s behalf, o f a n applicatio n fo r review , a  notic e 
for discharg e an d a  reques t fo r independen t psychiatri c 
assessment. 

18. (a ) Th e province should establis h a  Menta l Healt h Revie w Boar d 
for th e purpose o f hearin g and considering applications fro m 
compulsory patient s fo r th e cancellatio n o f admissio n o r 
renewal certificates . 

(b) I n additio n th e Menta l Healt h Revie w Boar d shoul d auto -
matically, a t leas t onc e a  year , revie w th e cas e o f ever y 
compulsory an d ever y voluntar y patien t wh o ha s bee n i n a 
psychiatric facilit y fo r a  yea r o r more . 

(c) Th e Menta l Healt h Revie w Boar d shoul d consis t o f on e o r 
more thre e membe r panels , th e member s o f whic h shoul d be 
appointed b y the Ministe r o f Healt h an d Socia l Developmen t 
for th e provinc e an d shoul d includ e a t leas t on e psychiatris t 
and a t leas t on e barriste r o r solicitor . 

19. Th e Commission i s unable to present a  majority recommendatio n 
on th e issu e o f membershi p o n revie w panels . W e therefor e 
suggest on e o f th e followin g be\adopted — 

19A. (a ) N o person who is serving as a member of the staff o f a  facilit y 
should be  eligible t o si t a s a  membe r o r alternat e membe r o f 
the revie w pane l whe n th e pane l i s considering th e cas e o f a 
patient o f tha t facility . 

(b) N o membe r o f th e Revie w Boar d shoul d si t o n a  pane l whe n 
the pane l i s considerin g th e revie w o f a  patien t o r forme r 
patient, clien t o r forme r clien t o r relativ e of a  member o f th e 
review pane l i n question . 

OR: 
19B. (a ) N o person wh o i s actively servin g as a member o f th e staff o f 

a facilit y shoul d b e eligibl e t o si t a s a  membe r o r alternat e 
member o f a  revie w pane l whe n th e pane l i s considering th e 
case o f a  patien t o f tha t facility . 

(b) N o membe r o f th e Revie w Boar d shoul d si t o n a  pane l whe n 
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the pane l i s considerin g th e revie w o f a  patien t o r forme r 
patient, clien t o r forme r clien t o r relativ e of a  member o f th e 
review pane l i n question . 

(c) Member s o f a  barrister and solicito r o r a psychiatrist's famil y 
should als o b e exclude d fro m sittin g o n a  pane l whe n th e 
panel i s considering the review of a  patient o r forme r patient , 
client o r forme r clien t o f th e barriste r an d solicito r o r 
psychiatrist i n question . 

OR: 
19C. (a ) N o perso n shoul d b e eligible t o si t a s a  membe r o r alternat e 

member o f a  revie w pane l whe n th e pane l i s considering th e 
review o f a  patien t wit h who m h e o r sh e i s acquainted . 

20. (a ) A  compulsor y patien t o r a  perso n o n hi s behal f shoul d hav e 
the righ t t o appl y t o th e chairma n o f th e Menta l Healt h 
Review Boar d fo r cancellatio n o f th e admissio n o r renewa l 
certificates unde r whic h authorit y h e i s detained , bu t h e 
should b e permitte d t o mak e n o mor e tha n on e applicatio n 
with respec t t o th e initia l admissio n an d t o eac h subsequen t 
renewal. 

(b) Withi n 2 8 day s o f th e receip t o f a n applicatio n b y th e 
chairman o r suc h longe r perio d a s th e Ministe r allows , th e 
review pane l appointe d t o hea r th e revie w shoul d hea r an d 
consider th e application . 

(c) Th e panel whic h hear s the review should b e required t o reach 
its decision withi n 1 4 days afte r completin g th e hearing . 

(d) Withi n seve n day s o f th e dat e o f it s decision , copie s o f th e 
decision o f th e revie w panel , includin g i n th e cas e o f a n 
adverse ruling , a  notic e regardin g th e righ t t o appea l th e 
decision, shoul d b e sent t o the applicant , hi s nearest relative , 
and th e offic e o f th e Patients ' Advocat e a s wel l a s t o an y 
other perso n intereste d i n o r presen t a t th e hearing . 

(e) A  decisio n o f th e Menta l Healt h Revie w Boar d shoul d b e 
binding upo n th e boar d o f th e facility . 

(0 A n appea l de  novo  fro m th e decisio n o f th e Menta l Healt h 
Review Boar d shoul d b e t o th e Count y Cour t a s o f right . 
Notice o f appea l shoul d b e give n withi n 2 8 day s o f th e 
decision an d ma y b e given b y the patien t o r someon e o n hi s 
behalf o r b y th e medica l superintenden t o r directo r o f th e 
facility. 

21. (a ) Th e hearings of the Mental Health Revie w Board should be in 
camera. 

(b) Th e patien t and/o r hi s counsel o r someon e o n hi s behalf, hi s 
family, an d a  representativ e o f th e facilit y shoul d howeve r 
have th e righ t t o b e personall y presen t a t th e hearing . 

(c) An y other person should b e admitted t o the hearing only with 
the prio r consen t o f th e panel . 

22. (a ) Th e patient o r hi s representative should receiv e a summary o f 
the contents of th e medical record s and o f th e reasons fo r hi s 
continued detentio n withi n a  reasonabl e tim e i n advanc e o f 
the hearin g o f a  revie w panel . 

(b) I n additio n t o th e provisio n o f a  summary , a  patient' s lega l 
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counsel o r othe r representativ e shoul d hav e acces s withi n a 
reasonable tim e i n advanc e o f th e hearing , t o al l o f th e 
patient's medica l histor y an d record s a t th e facility . 

(c) Al l th e patient' s medica l histor y an d record s relatin g t o hi s 
admission an d detentio n a t th e facilit y shoul d be  provided t o 
the Menta l Healt h Revie w Boar d withi n a  reasonabl e tim e in 
advance o f th e hearing . 

23. Notic e o f th e date o f a  hearing should b e given t o the patient , hi s 
nearest relative , counse l an d th e Patients ' Advocat e withi n a 
reasonable tim e i n advanc e o f a  hearing . 

24. A  patient shoul d hav e reasonable opportunity t o present evidenc e 
at th e hearing . 

25. Th e Commission i s unable to present a  majority recommendatio n 
on th e issu e of fre e communication . W e therefore sugges t on e o f 
the followin g alternative s b e adopted — 

25A. A  patient i n a psychiatric facility shoul d have an unrestricted righ t 
to communicat e i n writin g an d n o communicatio n whic h i s 
written b y a  patien t o r sen t t o a  patien t shoul d b e opened , 
examined, withhel d o r delayed . 

OR: 
25B. (a ) Communication s writte n b y o r t o a  patien t i n a  psychiatri c 

facility b y o r to — 
(i) a  barriste r o r solicitor ; 

(ii) a  membe r o f th e Menta l Healt h Revie w Board ; 
(iii) a  membe r o f th e Legislativ e Assembly ; 
(iv) a  membe r o f th e Parliamen t o f Canada ; 
(v) th e Ombudsman ; 

(vi) th e Patients ' Advocate ; 
(vii) th e Publi c Trustee ; o r 

(viii) a  psychiatris t dul y qualifie d t o practis e i n Manitoba , 
should no t b e opened , examined , censored , withhel d o r 
delayed. 

(b) An y othe r communicatio n writte n b y o r t o a  patien t shoul d 
be subjec t t o b e opened , examined , censored , withhel d o r 
delayed onl y wher e th e office r i n charg e o f a  psychiatri c 
facility o r othe r perso n actin g o n hi s instruction s ha s 
reasonable ground s t o believ e tha t th e content s woul d 

(i) b e unreasonably harmfu l o r offensiv e t o the addressee ; 
(ii) prejudic e th e bes t interest s o f th e patient ; 

(iii) interfer e wit h th e treatmen t o f th e patient ; o r 
(iv) caus e th e patien t unnecessar y distress . 

(c) Wher e the officer i n charge of a psychiatric facilit y censor s or 
withholds th e deliver y o f a  communicatio n eithe r fro m th e 
patient o r t o th e addressee , a  copy o f th e origina l communi -
cation shoul d thereupo n immediatel y b e delivere d t o th e 
office o f th e Patients ' Advocat e whos e responsibilit y i t 
should b e t o determin e th e questio n o f delivery . 

(à) Wher e a  communicatio n i s no t release d t o th e patien t o r 
forwarded t o th e addresse e a s a  resul t o f th e orde r o f th e 
Patients' Advocate , i t shoul d b e returne d t o th e sender . 

26. (a ) A  patien t wh o i s in a  psychiatri c facilit y o n a  voluntary basi s 
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should b e permitted t o vot e i n provincia l an d municipal 
elections. 

(b) A  patient wh o is in a psychiatric facilit y o n a compulsory 
basis shoul d no t be permitted t o vot e i n provincia l and 
municipal elections. 

27. Al l controversial, experimental or surgical psychiatric procedures 
should be subject to independent review before they are permitted 
whether o r no t the patient i s voluntar y o r compulsor y and 
whether or not h e appears to give his consent. 

28. Th e Commission is unable to present a majority recommendatio n 
on wha t for m independen t revie w shoul d take . W e therefore 
suggest one of the following alternative s be adopted— 

28A. An y treatment o f a controversial, experimental or surgical nature 
should be subject to review by a court before it may be performed. 

OR: 
28B. An y treatment of a controversial, experimental or surgical nature 

should b e subject to review by the Mental Healt h Revie w Board 
before i t may be performed . 

29. (a ) Wher e a  compulsor y patien t object s t o drastic treatmen t 
other tha n treatmen t o f a  controversial , experimenta l or 
surgical nature , th e treatment i n question shoul d no t b e 
performed unles s it is recommended followin g independen t 
assessment b y a psychiatris t selecte d o r approve d b y th e 
patient or his representative . 

(b) Wher e the psychiatrist wh o conducts the independent assess-
ment doe s no t recommen d th e treatment , th e attending 
psychiatrist wh o propose d th e treatment shoul d forwar d a 
notice of these facts to the Mental Health Review Board for a 
hearing. 

30. A  person who is a voluntary patient in a psychiatric facility should 
have th e absolute righ t t o consen t o r refus e t o consen t t o 
treatment of any kind. 

Canada — Healt h car e and th e consent o f minors 
Saskatchewan Th e Law Reform Commissio n o f Saskatchewa n ha s published a 

paper entitle d ''Tentativ e Proposal s fo r a Consen t o f Minor s t o 
Health Care Act". Th e proposals were prepared b y the research staf f 
of th e Commissio n an d hav e bee n tentativel y adopte d b y the 
Commissioners. Commen t an d criticis m i s invited. 

The pape r discusse s th e present la w i n the Province an d review s 
relevant legislatio n i n England , Britis h Columbia , Ontari o and 
Québec. I t also comment s upo n proposal s fo r reform mad e by the 
Alberta Institut e o f La w Reform an d Research , an d upo n th e 
Medical Consen t o f Minors Ac t adopte d an d recommended b y the 
Uniform La w Conference of Canada. I t is noted tha t a statute in that 
form ha s been enacted , wit h on e minor departure , onl y i n Ne w 
Brunswick. 
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A draf t Bill , whic h woul d reflect  th e Commission' s tentativ e 
proposals i s include d i n th e paper . Th e Commissio n explain s it s 
approach i n th e followin g manne r -

(i) teenager s today hav e adopted a  lifestyle involvin g travel , livin g 
away fro m hom e an d generall y enjoyin g mor e freedo m tha n 
their counterpart s o f earlie r generations migh t hav e wished fo r 
or coul d hav e imagined . A t th e sam e time , th e notio n o f 
parental authorit y ha s bee n undergoin g change ; 

(ii) th e ag e o f 1 6 i s no t withou t legislativ e foundatio n i n th e 
Province. The Famil y Services Act 197 3 sets 1 6 years as the age 
limit fo r neglecte d children . A s well , 1 6 year old s ca n legall y 
leave school , validl y driv e a n automobile , an d receiv e socia l 
assistance a s a n adult . I t would , therefore , appea r reasonabl e 
that teenager s 1 6 years o f ag e an d olde r shoul d b e capabl e a t 
law o f consentin g t o thei r ow n healt h care ; 

(iii) whil e it is hoped tha t physicians , i f asked t o provide health car e 
for a  patien t unde r th e ag e o f 16 , woul d see k th e patient' s 
permission t o consul t wit h hi s o r he r parents , i t mus t b e 
recognised tha t ther e will be situations where patients below the 
age of 1 6 years wil l be unwilling, o r unable , t o obtain parenta l 
consent. I n such cases , the continuing healt h an d well-bein g of 
the patien t unde r th e ag e o f 1 6 should b e paramount . I f th e 
physician i n consultatio n wit h anothe r physicia n i s o f th e 
opinion tha t th e unde r 1 6 year ol d i s mature enoug h t o under -
stand th e nature and consequences o f the health care to be pro-
vided, the n parenta l consen t shoul d no t b e necessary , unles s a 
court decree s otherwise. I n those cases where the under 1 6 year 
old i s no t sufficientl y mature , the n parenta l consen t mus t b e 
sought o r a  court orde r obtaine d dispensin g with suc h consent ; 

(iv) i n recommendin g th e enactmen t o f th e Consen t o f Minor s t o 
Health Car e Ac t i n th e for m proposed , a n attemp t ha s bee n 
made t o provid e legislatio n tha t clarifie s th e law , recognise s 
that al l minor children hav e a right t o adequate health car e and 
guarantees olde r minor s a  righ t o f privacy . 

Consent o f minor s t o healt h car e 
The La w Refor m Commissio n o f Saskatchewa n ha s publishe d a 
Report unde r the title "Proposals fo r a  Consent o f Minors to Healt h 
Care Act" . Th e Commission' s 197 8 workin g pape r o n th e subjec t 
was note d a t (1979 ) 5  C.L.B. 466 . 

The Commission explains that thei r original intention i n proposing 
a statute was to fix the age 1 6 years as the age at which persons could 
consent t o thei r ow n healt h care . Afte r furthe r consideratio n an d 
taking int o accoun t th e publi c respons e t o thei r tentativ e proposals , 
the Commission decide d agains t recommendin g either a fixed ag e fo r 
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a minor's consent or the necessity of a second opinion as to a minor's 
capacity. Instea d th e Commissio n has , i n redraftin g th e propose d 
statute, condifie d existin g commo n law . However , sinc e th e 
Commission remaine d o f th e opinio n tha t i n matter s o f a  minor' s 
health care the paramount consideration i s the welfare of the minor, 
the Report proposes a procedure for th e judicial determination o f a 
minor's capacity to consent t o health care . The Commission point s 
out tha t th e recommendatio n fo r widenin g th e ambi t o f e x part e 
orders for the purpose of the Act to allow a mature minor to consent 
to his or her own health care without parental notification ma y be an 
extension o f th e present law. 

Under the Commission's draf t Ac t i t is declared that — 
(i) a  minor who has the capacity to understand and appreciate the 

nature an d consequence s o f healt h car e propose d t o b e 
provided t o him or her may consent t o that healt h care; 

(ii) an y mino r wh o i s capabl e o f consentin g t o hi s o r he r ow n 
health car e i s capabl e o f consentin g t o healt h car e fo r an y 
minor child in his or her custody; 

(iii) n o consent is required for health care for any minor where it is 
necessary i n a n emergenc y t o mee t a n imminen t ris k t o th e 
minor's life or health . 

There woul d b e provision fo r e x parte applications t o th e cour t 
(with n o righ t o f appea l agains t th e decisions given) by " a perso n 
with sufficient interest " fo r an y of th e following orders— 
(a) t o declar e tha t a  mino r ha s th e capacit y t o understan d an d 

appreciate the nature and consequences of health care proposed 
to be provided t o him or her; or 

(b) dispensin g with the required consent ; o r 
(c) prohibitin g th e healt h car e wher e tha t perso n ha s reasonabl e 

grounds t o believ e tha t th e mino r lack s th e capacit y t o 
understand an d appreciate the nature and consequences of tha t 
health care. 

The draf t Ac t als o set s out th e matter s t o which th e judge shal l 
have regard i n considering an application . 

Definition o f death 
The La w Refor m Commissio n o f Saskatchewa n ha s publishe d a 
report entitled "Tentative Proposals for a Definition of Death Act". 
The essentia l questio n addresse d i n th e Repor t i s whether th e law 
should adher e t o th e traditiona l approac h an d focu s entirel y o n 
cardiac and respiratory functions a s the only acceptable evidence of 
death, o r whethe r i t shoul d focu s mor e attentio n o n th e brai n i n 
determining what constitutes death . 

It i s postulated i n the preface tha t i f th e traditional approac h i s 
retained, a person whose heart and lungs are kept operating through 
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artificial mean s woul d b e deemed t o b e alive, even though hi s brai n 
function ha s ceased, whereas if the test of death focuse s on the brain 
itself, the n th e fac t tha t hear t an d lun g function s ar e artificiall y 
maintained i s irrelevant i f othe r reliabl e evidenc e i s available whic h 
establishes tha t th e brai n ha s cease d t o function . Th e Commissio n 
acknowledges tha t th e underlyin g issu e ha s philosophical , moral , 
religious, medical and social ramifications, al l of which it did not fee l 
competent t o explore . 

The Commissio n nevertheles s consider s th e stat e o f th e la w an d 
some o f th e man y interestin g question s raise d b y th e nee d t o 
determine th e tim e o f death , fo r example , ho w th e tim e o f deat h 
affects th e questio n o f availabilit y o f organ s fo r transplantation . 

The Commissio n note s tha t unti l recentl y deat h was  define d i n 
traditional commo n la w term s o f a  tota l stoppag e o f suc h vita l 
functions a s respiratio n an d circulatio n o f th e blood , a  definitio n 
which ha s bee n rendere d unsuitabl e b y moder n medica l technolog y 
and s o recognised i n a  number o f recen t decisions . There hav e bee n 
cases involvin g wha t ha s bee n describe d a s "  corpse ventilation " o r 
"brain death " concept . Th e brai n deat h concep t wa s considere d 
recently i n R  v . Kitching and  Adams  [1976 ] 6 W.W.R. 69 7 in whic h 
the accuse d wer e convicte d fo r th e manslaughte r o f a  perso n kep t 
alive b y th e hel p o f a  respirator . Ther e wa s n o disput e tha t th e 
accused ha d cause d th e sever e an d irreversibl e brai n injur y tha t 
resulted i n th e "deat h o f th e brain " o f th e deceased . 

The Repor t cite s a  numbe r o f decide d case s t o illustrat e th e 
uncertain stat e of the common law as regards death and suggests that 
there should b e a statutory definition , whic h i s still wanting. I t note s 
that although "death " ha s been defined b y legislation in a number of 
jurisdictions in the U.S.A. and i n Manitoba, suc h was not the case in 
Saskatchewan. Althoug h ther e ar e numerou s example s o f Act s i n 
which the question arise s as to the time of death , i n none of thes e is 
the definitio n o f deat h given . Th e Repor t note s tha t "Problem s 
could easily arise where a person who has given the necessary consent 
has suffere d brai n deat h bu t i s bein g mechanicall y ventilate d b y 
means of a  respirator. Ca n th e doctors remove the needed organ s o n 
the basi s o f brai n deat h definition , o r mus t the y wai t unti l cardia c 
arrest ha s occurred , a t whic h poin t th e organ s wil l begi n t o 
deteriorate"? 

The Repor t als o considers th e stat e o f medicine , i n which i t note s 
that ther e seem s t o b e genera l acceptanc e o f th e concep t o f brai n 
death amon g th e medica l community , althoug h ther e ar e disagree -
ments a s to th e criteria t o be employed i n determining whethe r suc h 
death has occurred. However , i t states four criteri a for the definitio n 
of death , propose d b y the Canadian Medica l Associatio n whic h th e 
Association adapte d fro m th e Harvar d criteri a fo r th e definitio n o f 
brain deat h first  propose d i n 196 8 by the Ad Ho c Committee o f th e 
Harvard Medica l School, — 
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(a) unreceptivit y an d unresponsivit y o f th e patient : tota l 
unawareness o f externall y applie d stimul i an d inne r nee d an d 
complete unresponsiveness ; 

(b) n o movements o r breathing : physicians must observ e the patien t 
for a t leas t on e hou r t o satisf y criteri a o f n o spontaneou s 
muscular movement s o r spontaneou s respiratio n o r respons e t o 
stimuli such a s pain, touch , soun d o r light : "Whe n th e patient i s 
on a  mechanica l respirator , th e tota l absenc e o f spontaneou s 
breathing ma y b e establishe d b y turnin g of f th e respirato r fo r 
three minute s an d observin g whethe r ther e i s an y effor t o n th e 
part o f th e subjec t t o breath e spontaneously" ; 

(c) n o reflexes : pupi l fixe d an d dilated : wil l no t respon d t o a  direc t 
source of bright light . Ocular movement and blinking are absent . 
No evidenc e o f postula r activity . Swallowing , yawning , an d 
vocalisation ar e absent . Cornea l an d pharyngea l reflexe s ar e 
absent; 

(d) electro-cerebra l silence : fla t EE G o f grea t confirmator y value . 
The Associatio n furthe r state s that — 

If transplantatio n o f a n orga n i s involved , th e decisio n tha t 
death exist s should b e made by two or more physicians and th e 
physicians determining th e moment o f deat h shoul d i n no way 
be immediatel y concerne d wit h th e performanc e o f th e trans -
plantation. 

The Repor t note s tha t i n th e Unite d Kingdo m criteri a fo r th e 
definition o f brai n deat h ha d bee n considere d b y the Conference o f 
Royal College s an d Facultie s o f th e Unite d Kingdo m wit h simila r 
results. However, this Anglo-American approac h to the definition o f 
brain deat h i s not subscribe d t o b y the Austro-Germa n Schoo l wh o 
criticise i t a s bein g inadequat e o n th e groun d tha t "deat h i s no t a 
certainty unti l the impossibility o f brai n functio n ha s been proved. " 

Disagreement i s als o recorde d betwee n thos e wh o suppor t th e 
definition o f death as death of the neocortex alone, i.e., death of tha t 
part o f th e brai n whic h control s th e highe r brai n function s o f 
thought, an d whol e brai n death . 

It was , th e Repor t notes , thi s genera l lac k o f agreemen t i n th e 
medical communit y concernin g th e criteria fo r th e determination o f 
brain deat h tha t prompte d th e questio n whether , i f a  definitio n o f 
death wer e t o b e legislated , th e criteri a shoul d als o b e se t b y th e 
legislature whethe r i t shoul d b e lef t t o th e medica l community . I t 
notes tha t th e Law Reform Commissio n o f Canada wa s in favour o f 
leaving the criteria t o be determined b y the medical community , an d 
was also i n favou r o f a  definitio n o f brai n deat h whic h require s th e 
cessation o f spontaneou s heartbea t bu t tha t th e majorit y opinio n 
which th e Commissio n considere d t o b e a  mor e rationa l approac h 
was i n favou r o f a  definitio n whic h di d no t requir e cessatio n o f 
heartbeat. 

The Repor t examine s a  selec t numbe r o f alternativ e definition s o f 
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death som e o f which , e.g . th e Manitob a definition , hav e bee n 
enacted. Thes e definitions ar e se t ou t i n an Appendi x t o th e Repor t 
as follows — 

Australia— 
(1) A  perso n ha s die d whe n ther e ha s occurred : 

(a) irreversibl e cessatio n t o al l function s o f th e brai n o f th e person ; 
or 

(b) irreversibl e cessatio n o f circulatio n o f bloo d i n th e bod y o f th e 
person. 

(2) (a ) Wher e th e respiratio n an d th e circulatio n o f th e bloo d o f a 
person ar e bein g maintaine d b y artificia l means , tissu e shal l no t 
be remove d fro m th e bod y o f th e perso n fo r th e purpos e o f th e 
transplantation o f the tissue to the body of a  living person or fo r 
use fo r othe r therapeuti c purpose s o r fo r medica l o r scientifi c 
purposes unles s tw o registere d medica l practitioner s (eac h o f 
whom ha s carried ou t a  clinical examinatio n o f th e person , eac h 
of who m ha s been , fo r a  perio d o f no t les s tha n fiv e years , a 
registered medica l practitione r an d on e o f who m i s a  specialis t 
neurologist o r neurosurgeo n o r ha s suc h othe r qualification s a s 
are prescribed ) hav e declare d tha t irreversibl e cessatio n o f al l 
function o f th e brai n o f th e perso n ha s occurred . 

(b) Fo r th e purpose s o f sub-sectio n (a) , an y perio d durin g whic h a 
person wh o i s a  medica l practitione r practise d a s a  medica l 
practitioner, howeve r described , unde r th e la w i n forc e i n a 
country outsid e Australi a shal l b e take n int o accoun t i n 
calculating th e perio d o f five  year s referre d t o i n tha t sub -
section. 

(Australian La w Refor m Commissio n —  "Report o n Huma n 
Tissue Transplants." ) 

California— 
7180 A  perso n shal l b e pronounce d dea d i f i t i s determine d b y a 

physician tha t th e perso n ha s suffere d a  tota l an d irreversibl e 
cessation o f brai n function . Ther e shal l b e independen t 
confirmation o f th e deat h b y anothe r physician . 

Nothing i n thi s chapte r shal l prohibi t a  physicia n fro m usin g 
other usua l and customary procedures for determining death a s the 
exclusive basi s fo r pronouncin g a  perso n dead . 

7181 Whe n a  par t o f th e dono r i s use d fo r direc t transplantatio n 
pursuant t o th e Unifor m Anatomica l Gif t Ac t (Chapte r 3. 5 
commencing wit h Sectio n 7150 ) an d th e deat h o f th e dono r i s 
determined b y determining that the person has suffered a  total an d 
irreversible cessation o f brai n function , ther e shall be independen t 
confirmation o f th e deat h b y anothe r physician . 

Neither th e physician makin g th e determination o f deat h unde r 
Section 7155. 5 no r th e physicia n makin g th e independen t 
confirmation shal l participat e i n th e procedure s fo r removin g o r 
transplanting a  part . 

(California Healt h an d Safet y Cod e 7180-8 1 (Wes t Supp . 
1975)). 

Capron and  Kass— 
A perso n wil l b e considere d dea d i f i n th e announce d opinio n o f a 
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physician, base d o n ordinar y standard s o f medica l practice , h e ha s 
experienced a n irreversibl e cessatio n o f spontaneou s respirator y an d 
circulatory functions . I n th e even t tha t artificia l mean s o f suppor t 
preclude a  determination tha t thes e functions hav e ceased, a  person wil l 
be considered dea d i f in the announced opinio n o f a  physician, based o n 
ordinary standard s o f medica l practice , h e ha s experience d a n 
irreversible cessatio n o f spontaneou s brai n functions . Deat h wil l hav e 
occurred a t th e tim e whe n th e relevan t function s ceased . 

(Capron an d Kass , " A Statutor y Definitio n o f th e Standard s fo r 
Determining Huma n Death" , 12 1 U. PA . L . Rev . 8 7 (1972) (a)) . 

Kansas— 
(1) A  perso n wil l b e considere d medicall y an d legall y dea d if , i n th e 

opinion o f a  physician , base d o n ordinar y standard s o f medica l 
practice, there is the absence of spontaneou s respirator y an d cardia c 
function and , becaus e o f th e diseas e o r conditio n whic h caused , 
directly o r indirectly , thes e functio n t o cease , o r becaus e o f th e 
passage o f tim e sinc e thes e function s ceased , attempt s a t 
resuscitation ar e considere d hopeless ; and , i n thi s event , deat h wil l 
have occurre d a t th e tim e thes e function s ceased ; o r 

(2) A  perso n wil l b e considere d medicall y an d legall y dea d if , i n th e 
opinion o f a  physician , base d o n ordinar y standard s o f medica l 
practice, ther e i s the absence o f spontaneou s brai n function ; an d i f 
based o n ordinar y standard s o f medica l practice , during reasonabl e 
attempts t o eithe r maintai n o r restor e spontaneou s circulator y o r 
respiratory functio n i n th e absenc e o f aforesai d brai n function , i t 
appears tha t furthe r attempt s a t resuscitatio n o r supportiv e 
maintenance wil l no t succeed , deat h wil l hav e occurre d a t th e tim e 
when thes e condition s firs t coincide . Deat h i s t o b e pronounce d 
before artificia l mean s o f supportin g respirator y an d circulator y 
functions ar e terminated an d befor e an y vita l orga n i s removed fo r 
purposes o f transplantation . 

(Kan. Stat . Ann . 77-20 2 (Supp . 1974)) . 

Law Reform  Commission  of  Canada  proposal — 
A person i s dead whe n an irreversible cessation o f al l that person' s brai n 
functions ha s occurred . 

The cessation o f brai n function s ca n b e determined b y the prolonge d 
absence o f spontaneou s cardia c an d respirator y functions . 

When th e determinatio n o f th e absenc e o f cardia c an d respirator y 
functions i s made impossibl e b y th e us e o f artificia l mean s o f support , 
the cessatio n o f th e brai n function s ma y b e determine d b y an y mean s 
recognized b y th e ordinar y standard s o f curren t medica l practice . 

(Working Pape r No . 23 , 1979 , Criteria fo r th e Definitio n o f Death. ) 

Manitoba— 
2.1 Fo r al l purposes withi n th e legislative competence o f th e Legislatur e 
of Manitob a th e deat h o f a  perso n take s plac e a t th e tim e a t whic h 
irreversible cessatio n o f al l tha t person' s brai n functio n occurs . 

(The Vita l Statistic s Act , R.S.M . 1970 , c . V60 , a s amende d b y S.M . 
1975, c . 5 , s . 1) . 

The Repor t acknowledge s tha t opinio n i s divide d a s t o whethe r 
there i s nee d t o legislat e a  definitio n o f deat h bu t favour s suc h 
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legislation fo r thre e mai n reasons — 
(i) i t will resolve the legal and moral dilemma in which the medical 

profession coul d easil y fin d itself ; 
(ii) i t wil l simplify th e questio n o f th e time o f death ; 

(iii) i t wil l enable organ transplantatio n t o proceed unhampere d b y 
concerns a s to possibl e liabilit y o f th e physician s concerned . 

The Commissio n mad e it s own proposal s fo r a n enactmen t i n th e 
following terms — 

An Act respecting the Definition o f Deat h 
HER MAJESTY , b y an d wit h th e advic e an d 
consent o f th e Legislativ e Assembl y o f 
Saskatchewan, enacts as follows: 

Short title 1 . Thi s Act may be cited as The Definition of Death 
Act, 19 . 

Definition 2.  Deat h i s th e tota l an d irreversibl e cessatio n o f 
brain function . 

Determination 3 . (1 ) Deat h may be determined b y the irreversible 
of Death  cessatio n o f spontaneou s circulatio n an d 

respiration or by any other means recognized 
by the ordinary standards of current medical 
practice. 

(2) Wher e mechanica l suppor t o r respiratio n 
and/or circulatio n i s bein g used , th e 
determination o f deat h b y th e attendin g 
physician shal l b e independentl y confirme d 
by another physician . 

NOTE: I n th e even t thi s legislatio n i s enacted , th e word s "i n 
accordance wit h accepte d medica l practice " wher e the y appea r i n 
Section 8(1 ) o f Th e Huma n Tissu e Gif t Act , R.S.S . 1978 , c . H-1 5 
would have to be deleted. 

N e w Zealan d Administrativ e Tribunal s 
The Publi c an d Administrativ e La w Refor m Committe e ha s pre -
sented it s Ninth Repor t (1977 ) to the Ministe r o f Justice . 

The followin g i s a  summar y o f som e o f th e recommendation s 
made i n th e Report — 

(i) tha t arrangement s shoul d b e made fo r a  complaint mad e t o a 
disciplinary body of a profession o r occupation and rejected a s 
trivial, misconceived , o r otherwis e lackin g i n meri t t o b e 
examined b y a  la y representative ; an d tha t th e publi c shoul d 
be represente d o n th e disciplinary tribuna l to which an inves-
tigative bod y make s its report ; 

(ii) tha t thos e wh o serve on th e investigative bod y shoul d b e dis-
qualified fro m servin g on th e disciplinary tribunal ; 

(iii) tha t the procedure o f the investigative body should be such as 
to ensure tha t a  fai r hearing i s given t o both the complainan t 
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and the person whose conduct is being investigated; and that, 
in general, the principles of natural justice should be observed; 

(iv) tha t th e ground s o n which registratio n o r membershi p o f a 
profession o r occupation ma y be cancelled o r suspended, o r 
another penalt y imposed , must be seen to be appropriate t o 
the profession o r occupation; 

(v) tha t there should be adequate appeal rights available to both 
parties from decision s of disciplinary bodies. 

Bodily examination of suspects 
The Criminal Law Reform Committee of New Zealand has published 
a Repor t unde r th e titl e "  Bodily Examinatio n an d Sample s a s a 
Means o f Identification" . Th e Committe e explain s tha t durin g 
discussions o n visua l identificatio n whic h le d t o th e Committee' s 
Report on Identification [note d at (1979) 5 C.L.B. 155] members had 
been drawn to the view that in some cases the unreliability inherent in 
eyewitnesses evidence migh t b e avoided i f th e identificatio n o f th e 
offender wer e effected b y the use of forensic methods. An offender , 
in th e cours e o f committin g hi s crime , sometime s lef t physica l 
evidence of his bodily characteristics at the scene, e.g. a fingerprint, 
or strands of hair . 

Alternatively, evidence might be left o n the body of the offende r 
which indicate d hi s participatio n i n th e crime , e.g . scratc h mark s 
inflicted b y his victim, or matter adhering beneath his fingernails. In 
both situations , however , ther e wa s the proble m o f obtainin g th e 
requisite samples from the offender fo r comparison or of examining 
his body. At common law and under present New Zealand statutory 
law no Court ha d power to compel this. 

The Report examine s and discusses the state of the law and pro-
posals for reform in several Commonwealth jurisdictions, and in the 
U.S.A. and , b y a  majority , fel t tha t ther e shoul d b e established a 
statutory procedure for compulsory bodily examination or taking of 
samples o f th e mean s o f identification . Tw o member s o f th e 
Committee dissente d fro m th e recommendation s o f th e majority , 
and minorit y report s ar e annexed . O f these , on e wa s completel y 
opposed t o th e statutor y procedur e proposed , whil e th e othe r 
supported i t in relation to a suspect after , bu t no t before , arrest . 

The Committe e recognise d tha t th e proposal s involve d a  nic e 
balancing of interests, particularly if the procedure were to apply to a 
person wh o ha s no t actuall y bee n arreste d an d charge d wit h a n 
offence. A s a general principle, however, it was felt that the rights of 
the individual were no more absolute than society's need for effectiv e 
law enforcement . 

The followin g i s a  summar y o f th e Committee' s 
recommendations— 
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(i) ther e shoul d b e enacte d a  statutor y procedur e t o enabl e a 
member of the Police of or above the rank of Sergeant to apply 
to a  Magistrat e fo r a n orde r authorisin g th e externa l 
examination o f a  suspect' s body , o r th e obtainin g fro m a 
suspect o f a  sample of hi s blood, saliva , hair , o r nai l clipping s 
and scrapings , o r hi s finger , pal m o r footprints , o r hi s denta l 
impressions. 

(ii) suc h a  procedur e shoul d b e availabl e wher e ther e ar e 
reasonable grounds to believe that the suspect ha s committed a 
specific offenc e punishabl e b y 1 2 months ' imprisonmen t o r 
more, an d tha t relevan t materia l o r evidenc e wil l resul t fro m 
the examinatio n o r takin g o f th e sampl e whic h wil l assis t i n 
determining th e guil t o r innocenc e o f th e perso n suspecte d o f 
having committe d tha t offence . 

(iii) th e procedur e shoul d b e availabl e bot h befor e an d afte r th e 
arrest o f th e suspect ; 

(iv) th e procedure should als o be available where suspicion fall s on 
an identifiabl e grou p o f peopl e o f who m on e mus t hav e 
committed th e offence ; 

(v) applicatio n fo r a n orde r shoul d b e mad e e x parte , bu t th e 
suspect shoul d hav e a  righ t t o objec t t o th e orde r o n genuin e 
medical o r religiou s grounds , o r t o see k a  variatio n o f a 
particular ter m o f th e order , befor e th e orde r i s executed ; 

(vi) th e person executin g the order shoul d b e permitted t o use such 
reasonable forc e a s may be necessary to overcome any physica l 
resistance by the examinee during the examination o r taking of 
the sample ; 

(vii) ther e shoul d b e a  furthe r emergenc y procedur e whereb y a 
member o f th e Polic e o f o r abov e th e ran k o f Sergean t ma y 
authorise the immediate taking of nai l clippings or scrapings by 
a doctor wher e there is a danger that the sample may otherwis e 
be destroyed ; 

(viii) a n orde r shoul d remai n i n forc e fo r a  specified duratio n only . 
In ordinary circumstancs it should not remain in force fo r mor e 
than a  week. Some discretion should be left t o the Magistrate in 
appropriate case s t o specif y tha t th e orde r i s t o b e execute d 
within som e lesse r time ; 

(ix) ther e should als o be provision that , wher e the time specified i n 
the order has expired and the order has not yet been executed, a 
Magistrate ma y rene w th e orde r i f satisfie d tha t ther e ar e 
special reason s fo r hi s doing so ; 

(x) a s a  genera l principl e wheneve r a  bod y examinatio n involve s 
the removal of the examinee's clothing to the extent that i t may 
impinge upon hi s or he r modest y an d dignity , then , unles s th e 
examination i s t o b e carrie d ou t b y a  doctor , th e examine e 
should hav e th e right , wher e practicable , t o b e examine d b y 
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someone o f th e sam e sex . Ever y othe r office r assistin g th e 
examiner shoul d als o b e o f th e sam e se x a s th e perso n bein g 
examined; 

(xi) th e examine e shoul d b e abl e t o hav e hi s ow n lawyer , doctor , 
dentist or friend presen t during the examination i f he wishes. In 
some cases , dependin g o n th e natur e o f th e examination , h e 
may wis h t o hav e more tha n on e o f suc h person s present , e.g . 
both hi s lawye r an d a  doctor . Fo r practica l reason s howeve r 
some limit on numbers has to be set, and to allow the examinee 
a tota l o f thre e person s o f hi s choice woul d b e fair ; 

(xii) al l possible effort shoul d b e made full y t o advise the suspect o f 
his righ t t o remai n silent . No t onl y shoul d th e Polic e b e 
required t o explai n thi s orall y t o th e suspec t befor e an y 
examination commence s (o r upo n th e suspect' s bein g take n 
and detained fo r the purpose of examination followin g his non-
appearance), bu t th e righ t t o remai n silen t shoul d b e clearl y 
spelled ou t o n th e fac e o f th e orde r itself . 

Inquiry int o Chiropracti c 
The Commissio n o f Inquir y int o Chiropracti c (viz . manipulatio n o f th e 
spinal colum n a s a  metho d o f curin g disease ) has presente d it s repor t t o 
Government. Chiropracti c ha s bee n a  subjec t o f controvers y withi n th e 
New Zealand medica l profession fo r a  number o f years . The three-perso n 
Commission ha d bee n establishe d wit h term s o f referenc e whic h directe d 
it t o hav e regar d t o an d consider — 
(a) th e practic e an d philosoph y o f chiropractic , it s scientifi c an d 

education basis , an d whethe r i t constitute s a  separat e an d distinc t 
healing art ; 

(b) th e contributio n chiropracti c coul d mak e t o th e healt h service s o f 
New Zealand ; 

(c) an y othe r matter s th e Commissio n ma y thin k relevan t t o th e genera l 
objects o f th e inquiry . 

In the course of its deliberations the Commission receive d a  total of 13 6 
formal submissions , 3 7 o f thes e bein g fro m organisation s an d 9 9 fro m 
private individuals ; th e majorit y o f th e submission s wer e presente d i n 
person b y th e individual s o r representative s o f organisation s concerned . 
People presentin g submission s orall y wer e subjecte d t o cros s 
examination, a s wer e som e representative s o f th e principa l partie s i n 
respect o f evidenc e give n t o th e Commission . 

The Commissio n sa t i n publi c fo r a  tota l o f 7 8 days an d i n close d o r 
restricted sessio n fo r 1 5 days. I t visite d tw o medica l universitie s and tw o 
schools o f physiotherapy , an d als o attende d som e technica l 
demonstrations b y chiropractor s an d physiotherapists . I n addition , i t 
travelled oversea s spendin g 1 7 day s meetin g officer s o f variou s 
organisations an d lookin g a t severa l chiropracti c college s wher e Ne w 
Zealand chiropractor s ar e trained . 

The report o f the Commission i s being considered b y Government. I t is 
an extensiv e documen t coverin g comple x issue s whic h hav e seriou s 
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implications fo r th e futur e patter n o f healt h service s in New Zealand . It s 
formal recommendation s ar e length y but , i n vie w o f th e Commission' s 
own cautio n tha t the y shoul d b e considere d i n th e contex t o f it s genera l 
conclusion an d i n relatio n t o th e sectio n o f th e repor t t o whic h eac h 
recommendation refers , n o attemp t ha s bee n mad e t o summaris e them . 
They ar e se t ou t below — 

Chiropractors and the general health care team 
Recommendation 1 
That appropriat e steps be taken to ensure that chiropractors are included as 
partners in the general health care team, in particular— 
(a) B y overhaulin g an d strengthenin g th e statutor y provision s relatin g t o 

discipline withi n th e chiropracti c professio n (se e recommendations 2-7 , 
below); 

(b) B y reconstitutin g th e Chiropracti c Boar d (se e recommendation s 8-9 , 
below); 

(c) B y transferring th e administration o f th e Chiropractor s Ac t 196 0 from 
the Departmen t o f Justic e t o th e Departmen t o f Healt h (se e 
recommendation 10 , below); 

(d) B y abolishing b y statute th e rules of medica l ethic s prohibiting medica l 
practitioners fro m referrin g patient s to registered chiropractor s o r fro m 
collaborating wit h chiropractor s concernin g patient s (se e 
recommendation 11 , below) ; 

(e) B y enabling registered chiropractor s t o have access to hospitals to treat 
their ow n patient s (subjec t t o appropriat e safeguards ) (se e 
recommendation 12(1) , below), and to take part in hospital programmes 
of physica l medicine services (see recommendation 1 2 (2) below); 

(0 B y providing health and accident compensation benefit s fo r th e patients 
of registered chiropractor s (se e recommendations 13 , 14, below). 

Chiropractic professional disciplin e 
Recommendation 2 
That th e presen t syste m o f disciplin e withi n th e chiropracti c professio n b e 
overhauled, and that i n particular: 
(a) Al l disciplinar y power s an d disciplinar y actio n withi n th e chiropracti c 

profession b e regulate d b y th e Chiropractor s Ac t 1960 , amende d i n 
accordance with these recommendations; 

(b) Th e Ne w Zealan d Chiropractors ' Associatio n b e reincorporate d a s a 
statutory bod y unde r th e Chiropractors Ac t 1960 , that it s membership, 
objects, and powers be defined by the Act, that i t should no longer act as 
a disciplinary body , and that membershi p of i t be made compulsory fo r 
all chiropractors holding a practising certificate ; 

(c) Th e range of disciplinary offences be enlarged by statute and the penalties 
revised (see further, recommendation s 3- 6 below). 

Recommended new disciplinary structure 
(1) Ne w Complaints Committee 
Recommendation 3 
(a) Tha t the present Chiropractic Disciplinary Committee (Chiropractors Act 

1960, section 7 ) be abolished an d substituted b y a statutory Complaint s 
Committee. 

(b) Tha t th e membershi p o f th e ne w Complaint s Committe e b e th e 
association's presiden t an d vice-presiden t ex  officio, tw o other person s 
being chiropractor s holdin g curren t practisin g certificates , an d on e 
further membe r being a senior officer o f the Department of Health to be 
nominated b y the Director-General o f Health . 

(c) Tha t the quorum of the new Complaints Committee be not less than three 
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members, on e of who m shal l b e the nominee o f the Director-General o f 
Health. 

(d) Tha t th e secretary of the new Complaints Committe e be the secretary fo r 
the tim e bein g o f th e Chiropractic Board . 

(e) Tha t th e function s o f th e new Complaints Committe e be— 
(i) T o mak e a  preliminar y investigatio n o f an y complain t agains t a 

chiropractor an d to determine whethe r th e chiropractor shoul d b e 
charged wit h a  disciplinary offenc e befor e th e Chiropractic Board ; 
and 

(ii) I n relativel y mino r cases , t o hea r an d determin e th e complain t 
itself. 

(0 Tha t th e new Complaints Committee , i f i t hears and determine s th e case 
itself, have power to impose the following penaltie s or make the following 
orders: 

(i) Th e imposition o f a fine no t exceeding a  total o f $500 in respect of 
all charges ; 

(ii) Suspensio n fo r no t longe r tha n thre e months ; 
(iii) Censure ; 
(iv) A n order tha t th e chiropractor concerne d pa y the costs, or par t o f 

the costs , o f th e investigation an d hearing . 
Where th e penalty i s suspension, th e chiropractor concerne d shoul d hav e 

the righ t t o apply t o the Chiropractic Boar d fo r rescissio n o f the suspension . 
In al l cases th e chiropractor shoul d hav e a  righ t t o appea l t o the board . 
(g) Tha t i n addition t o the above powers , the new Complaints Committee be 

specifically empowere d t o requir e a  chiropracto r agains t who m a 
complaint ha s been mad e t o furnis h th e committee, withi n a  reasonabl e 
time o f no t les s tha n seve n days , wit h a  writte n explanation ; an d tha t 
failure t o supply suc h a n explanation withi n th e time require d shoul d b e 
declared t o be professional misconduc t an d punishabl e a s such . 

(2) Disciplinar y Power s o f Chiropracti c Boar d 
Recommendation 4 
That th e Chiropracti c Board , a s reconstitute d (se e recommendatio n 8 , 
below), shoul d hav e enlarge d disciplinar y powers , th e existin g statutor y 
grounds fo r disciplinar y actio n bein g inadequate . 
Recommendation 5 
That th e existing statutory grounds fo r disciplinary actio n b e enlarged s o that 
the ful l lis t woul d rea d a s follows : 
(a) Gros s negligenc e o r malpractic e i n respec t o f hi s calling; 
(b) Convictio n o f a n indictabl e offenc e punishabl e b y tw o o r mor e years ' 

imprisonment; 
(c) Grav e impropriety or misconduct, whethe r in respect of his calling or not; 
(d) Us e of the title "doctor" on any notice or sign or in any publicity materia l 

other tha n i n the form o f the letters " D . C . " followin g hi s name; 
(e) Conduc t unbecomin g a  membe r o f th e chiropractic profession . 

As to the recommended new ground (e) , it is recommended tha t i t be spelled 
out b y statut e wha t "conduc t unbecoming " ca n include . Th e followin g 
formula i s recommended : 

Without limitin g th e meanin g o f th e expressio n "conduc t unbecomin g a 
member o f th e chiropracti c profession" , th e followin g conduc t shal l b e 
deemed t o be included i n tha t expression : 
(a) B y words o r conduc t inducin g an y person t o believ e tha t a  chiropracto r 

should b e consulte d i n th e firs t instanc e i n preferenc e t o a  registere d 
medical practitioner , i n respec t o f an y disease o r disorder ; o r 

(b) B y word s o r conduc t inducin g an y perso n t o believ e tha t chiropracti c 
treatment wil l necessarily cur e or alleviate any organic or visceral diseas e 
or disorder ; o r 
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(c) Whe n consulted by a patient who he knows or ought to know is suffering 
from a  disorder requiring medical care, failing to take reasonable steps to 
advise th e patien t t o consult , o r t o continu e consulting , a  registere d 
medical practitioner ; or 

(d) Exhibit s o r publishe s t o th e publi c an y circula r designe d fo r genera l 
publication whic h has not been approved b y the association. 

Recommendation 6 
That th e penaltie s whic h ma y b e impose d b y th e Chiropracti c Boar d a s 
reconstituted (se e recommendation 8 , below) be reframed a s follows: 
(a) Remova l fro m th e register; 
(b) Suspensio n fo r suc h period as the board thinks fit ; 
(c) A  fine of no t more than $5,00 0 in respect o f each charge; 
(d) Censure ; 
(e) A n order tha t th e chiropractor concerne d pa y the whole or par t o f th e 

costs of the investigation an d hearing . 
Recommendation 7 
That th e presen t righ t o f appea l fro m th e Chiropracti c Boar d t o th e 
Magistrate's Cour t (wit h assessors ) be abolished, an d tha t a  right o f appea l 
from th e Chiropracti c Boar d t o th e Suprem e Cour t (withou t assessors ) be 
substituted. 

Restructuring the Chiropractic Board 
Recommendation 8 
That the Chiropractic Boar d be reconstituted a s follows: 
(a) Th e chairman should be a barrister of not less than seven years' standing. 
(b) Ther e should be six other members; four to be registered chiropractors of 

not les s than seve n years ' standin g t o be nominated b y the association, 
one to be the Director-General o f Healt h o r his nominee, being a senior 
officer o f his department, and one to be a registered medical practitioner 
nominated by the New Zealand Medica l Council (or , failing nominatio n 
by the Ne w Zealand Medica l Council , th e Director-Genera l o f Health ) 
(see chapter 14) . 

Recommendation 9 
That the quorum o f the reconstituted Chiropracti c Boar d be four members , 
not three as at present (Chiropractors Act 1960 , section 4(2)), at least one of 
whom, aside from th e chairman, shoul d b e a non-chiropractic membe r (see 
generally chapter 43). 

Administration of Chiropractors Act. 
Recommendation 10 
That the Chiropractors Act 196 0 be brought unde r the administration o f the 
Minister of Healt h and the Department o f Healt h (se e chapter 14) . 

Abolition of Rule s of Medica l Ethics Relating to Chiropractors 
Recommendation 11 
That th e rule s o f medica l ethic s prohibitin g medica l practitioner s i n Ne w 
Zealand fro m referrin g patient s t o registere d chiropractor s o r fro m 
collaborating wit h chiropractor s concernin g patient s b e abolished , an d 
accordingly that the Medical Practitioners Act 196 8 be amended by inserting 
the following provision : 

"Notwithstanding any rule to the contrary, it shall be lawful and ethical 
for an y medica l practitioner—(a ) t o refe r a  patien t t o a  registere d 
chiropractor for treatment provided the medical practitioner retains overall 
responsibility fo r th e patient an d firs t personall y satisfies himsel f tha t the 
chiropractor concerne d i s capable o f safel y carryin g ou t suc h treatment ; 
and—(b) t o collaborat e an d associat e wit h a  registere d chiropracto r 
concerning the diagnosis or management o f a  patient's disorder. " 
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Access to Hospitals by Chiropractors 
Recommendation 12 

( 1 ) -
(a) Tha t hospita l authoritie s allo w chiropractor s t o hav e acces s t o thei r 

hospitals to give chiropractic treatment t o patients who request i t unless 
the supervisin g physicia n o r surgeo n withhold s hi s approva l o n th e 
ground tha t ther e are precise and specifi c contra-indications . 

(b) That , i f necessary , the Hospitals Act 195 7 be amended to put the above 
recommendation int o effect . 

(2) Tha t th e participatio n b y chiropractors i n hospita l physica l medicin e 
services should b e positively encouraged i n the public interest . 
Health and Accident Compensation Benefit s for Chiropractic Treatment 
Recommendation 13 
That, subject to the following limitations, and subject to recommendation 14 
below, there b e benefit s payabl e unde r th e Socia l Securit y Ac t 1964 , and 
payments under the Accident Compensatio n Act , fo r chiropracti c services: 
(1) Chiropracti c Benefit s unde r the Social Security Act 
(a) Subjec t to the limitations stated below, the chiropractic benefits should be 

equivalent t o the general medical services benefits . 
(b) (i ) N o benefi t shoul d b e pai d fo r an y chiropracti c treatmen t 

administered afte r 2 1 days from th e date of th e firs t consultatio n 
unless treatment fo r a  period of more than 21 days is shown to be 
justified. 

(ii) I n n o cas e shoul d th e tota l amoun t o f chiropracti c benefi t 
(excluding a  radiologica l benefit : se e para . (c ) below ) pai d i n 
respect o f any one patient i n any one period of 1 2 months exceed 
the amounts stated i n the table below, unless treatment involvin g 
payment i n excess of any such amount i s shown to be justified. 

Maximum 
$ 

Ordinary patients 2 5 
Special group patients (including children and young persons) 8 0 

The above maxima are inclusive of th e benefi t paymen t o f $0.7 5 payable 
for eac h 1 5 minutes in excess of 3 0 minutes, bu t exclusiv e of th e radiology 
benefit. 
(c) Subjec t t o recommendatio n 14(3) , below, a  radiologica l benefi t shoul d 

be pai d i n respec t o f chiropracti c X-ray s i n additio n t o th e genera l 
chiropractic benefit. The radiological benefit should however be confined 
strictly t o th e diagnosti c proces s o n initia l consultatio n an d shoul d b e 
limited to  thre e plate s a t $ 5 per plate , thu s providin g fo r a  maximu m 
radiology benefi t o f $15 per patient . 

(d) Par t I I of the Social Security Act should be amended accordingly . 
(2) Paymen t fo r Chiropracti c Treatment unde r the Accident Compensatio n 
Act 
(a) Tha t acciden t compensatio n benefit s b e made available fo r th e cost o f 

treatment b y a registered chiropracto r (subjec t t o the limitations state d 
below) without medica l referral . 

(b) Tha t the Accident Compensation Act 197 2 be amended accordingly, and 
that i n particular sectio n 11 1 be amended a s follows: 

(i) I n subjection (1) , by inserting in line 5 after the word "medical" the 
words "o r chiropractor's' ' 

(ii) I n subsection (2), by inserting after subparagrap h (c ) the following 
subparagraph: "(ca ) Treatmen t o f th e perso n b y a  registere d 
chiropractor". 

(iii) I n subsection (5) , by inserting in line 3, after th e words "medica l 
practitioner", th e words "or a  registered chiropractor" . 
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(iv) I n subsectio n (8) , b y insertin g i n lin e 13 , afte r th e wor d 
"radiological", th e wor d "chiropractic" . 

(c) Tha t tota l payment s i n any one year i n respect o f a  patient' s chiropracti c 
treatment (includin g X-ra y costs , bu t subjec t t o recommendatio n 14(3) , 
below) should b e limite d t o $200 . 

(d) Tha t th e tota l perio d o f chiropracti c treatmen t i n respec t o f whic h 
benefits ar e payable should be limited to 21 days from th e date of the firs t 
consultation. 

(e) Th e limit s state d i n subclause s (c ) and (d ) shoul d b e waive d i n an y cas e 
where chiropractic treatmen t beyon d th e financia l o r time limits is shown 
to b e justified . 

(0 (i ) Tha t chiropractor s b e expressl y include d a s par t o f th e Acciden t 
Compensation Commission' s rehabilitatio n programm e (Acciden t 
Compensation Ac t 1972 , sections 48-53) . 

(ii) Tha t th e Ac t b e amended accordingl y by — 
(i) Deletin g i n sectio n 49(1)(a) , th e word s "profession s o f 

medicine an d dentistry " an d substitutin g "profession s o f 
medicine, dentistry , an d chiropractic" ; an d 

(ii) Deleting , in section 52 , the words "professions o f medicine and 
dentistry" an d substitutin g "profession s o f medicine , 
dentistry, an d chiropractic" . 

Recommendation 14 
(1) Limitation s o n Chiropracti c Treatmen t Unde r Bot h Act s 
(a) Tha t th e cos t o f treatmen t b y a  registered chiropracto r o r a  chiropracti c 

benefit, unles s th e treatmen t ha s bee n administere d o n referra l fro m a 
registered medica l practitioner , shal l b e payabl e onl y i n respec t o f 
treatment aime d a t the relief o f specific  musculo-skeleta l symptoms , such 
as bac k pain , whic h ar e generall y accepte d a s havin g thei r origi n i n 
biomechanical dysfunctio n o f th e vertebra l column , pelvis , an d th e 
extremities, an d thei r associate d sof t tissues . Withou t limitin g th e 
symptoms s o described , suc h symptom s shal l includ e migrain e (bot h 
common an d classical) , other form s o f headache , and al l cases of referre d 
pain whic h ca n reasonabl y b e attribute d t o biomechanica l dysfunction , 
but shal l no t includ e symptom s indicatin g organi c o r viscera l disorder . 
Payment unde r eithe r Ac t shoul d no t b e mad e unles s th e treatmen t i n 
respect o f whic h paymen t i s claimed i s justified by — 

(i) Specifi c identificatio n o f th e symptom s a t th e relie f o f whic h th e 
treatment i s aimed; an d 

(ii) Specifi c identificatio n o f th e biomechanical dysfunctio n diagnose d 
as giving ris e to th e symptoms ; 

and unles s th e chiropracto r ha s certifie d hi s assessmen t o f ho w man y treat -
ments ar e likel y t o b e require d an d ove r wha t perio d o f time . 
(b) Paymen t unde r either Ac t may be made in any case not coming within th e 

terms of para . (l)(a ) of thi s recommendation wher e the treatment i s given 
on medica l referral . 

(2) Collection o f Benefit s 
Chiropractic benefit s unde r eithe r Ac t shoul d b e claimed an d collecte d b y 

the chiropracto r direc t fro m th e Departmen t o f Healt h o r th e Acciden t 
Compensation Commission . Wher e a  benefi t o r paymen t i s claimed , th e 
chiropractor shoul d be entitled to recover from hi s patient only the amount o f 
his fe e no t covere d b y those benefits . 

(3) Condition s fo r Paymen t o f Radiolog y Benefit s (Medica l an d 
Chiropractic) 
(a) Tha t radiolog y fee s o r th e radiology benefi t b e paid direc t t o the medica l 

practitioner o r chiropracto r concerned . 
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(b) Tha t th e patient i s to be liable only fo r tha t par t o f the radiologist's or 
chiropractor's fe e not recoverable under the Social Security or Accident 
Compensation Acts . 

(c) Tha t before being eligible to receive payment of a radiology fee or benefit 
under eithe r Ac t eac h medica l practitione r an d chiropracto r shoul d b e 
required t o undertak e i n writin g t o th e Departmen t o f Healt h o r th e 
Accident Compensation Commission that he will, if called upon to do so, 
furnish a  patient's radiographs to that patient' s chiropractor o r medical 
practitioner (a s the case may be) for examination . 

Chiropractic and Physiotherapy 
Recommendation 15 
(1) Us e by Chiropractors o f Physiotherap y Aids 

That chiropractor s shoul d no t b e encouraged t o us e physiotherap y aid s 
such a s heat , light , water , etc. , bu t shoul d instea d b e encouraged t o refe r 
patients requiring such aids to a registered physiotherapist; but a chiropractor 
properly trained in the use of physiotherapy aids should not be prevented fro m 
using them. In particular the Physiotherapy Amendment Ac t 1953 , section 3 
(relating t o th e us e of ultra-soun d equipment ) shoul d b e amended s o as to 
include chiropractors who are able to provide satisfactory evidence of training 
in the use of ultra-sound equipment . 
(2) Trainin g of Physiotherapist s i n Spinal Manual Therapy 

That th e responsibility fo r spina l manua l therap y training , because of it s 
specialised nature , shoul d i n the future li e with the chiropractic profession ; 
that part-tim e o r vacatio n trainin g fo r othe r healt h professional s i n spina l 
manual therap y wit h a  vie w t o suc h othe r healt h professional s practisin g 
spinal manual therapy should not be encouraged; but tha t closer general co-
operation betwee n chiropractors and physiotherapist s be encouraged. 

(3) Tha t an y propose d Governmen t fundin g fo r spina l manua l therap y 
education an d training be allocated, no t to weekend or vacation courses for 
health professional s othe r tha n chiropractors , bu t t o bursar y assistanc e t o 
enable prospective chiropractors and other health professionals t o attend the 
Preston Institut e in Melbourne (and see recommendation 16 , below). 

Chiropractic Education and Research 
(1) Education 
Recommendation 16 

(1) Tha t th e Ne w Zealan d Chiropracti c Boar d encourag e Ne w Zealan d 
students to obtain their chiropractic education at the International College of 
Chiropractic a t the Preston Institut e of Technology, Melbourne . 

(2) I n recognitio n o f th e fac t tha t n o Governmen t subsidise d trainin g i s 
available in New Zealand, that a system of bursaries should be established, to 
be administere d b y th e Departmen t o f Healt h o r th e Departmen t o f 
Education, t o provide support fo r Ne w Zealand chiropractic students at the 
Preston Institute . (The analogy is with the former veterinar y bursary scheme 
operated at a time when veterinary training was not offered i n New Zealand.) 
Such chiropractic bursarie s should b e tenable only a t th e Preston Institute . 
(This recommendation i s conditional upon full accreditation of the proposed 
B.App.Sc. (Chiropractic ) degre e b y the Victoria n Institut e o f College s and 
subsequently by the Australian Tertiar y Education Commission. ) 
(2) Researc h in New Zealand 
Recommendation 17 

(1) Tha t th e Ne w Zealan d Chiropractors ' Associatio n formulat e a 
proposal for a  clinical trial or trials on some aspect of chiropractic treatment 
to be conducted i n co-operation wit h on e of th e clinical medica l school s in 
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New Zealand . Thi s proposa l shoul d b e submitted t o the Medica l Researc h 
Council. I f th e Counci l i s no t prepare d t o suppor t suc h a  trial , ou r 
recommendation is that a special grant of $200,000 over a four-year period be 
made by the Department o f health fo r thi s purpose. 

(2) Tha t th e Ne w Zealan d Chiropractors ' Associatio n sponso r a  post -
doctoral research fellow to work in a New Zealand university on a topic related 
to fundamenta l chiropracti c theory . Th e staf f o f th e Otag o Universit y 
Medical School should be consulted in the formulation o f such a topic. The 
funds require d would be approximately $15,000 per annum. 

Limitation on the use by Chiropractors of the title "Doctor" 
Recommendation 18 
That chiropractors who are not registered medica l practitioners be restricted 
in their use of the title "Doctor", and that some usages of the title by them be 
made illega l a s wel l a s providin g ground s fo r disciplinar y actio n (a s t o 
disciplinary action , se e above , recommendatio n 5) ; an d tha t th e 
Chiropractors Ac t 196 0 be amended accordingl y b y inserting th e followin g 
provision: 

"Any chiropractor who displays or causes to be displayed, or produces or 
causes t o b e produced fo r displa y o r circulation , t o th e publi c any sign , 
notice, letterhead , professiona l card , advertisement , o r othe r writte n o r 
printed material which contains, in relation to any chiropractor who is not a 
registered medica l practitione r an y o f th e term s "Dr" , "Doctor" , o r 
"Doctor o f Chiropractic" , commit s a n offence : Provide d howeve r tha t 
nothing i n thi s sectio n shal l b e rea d a s prohibitin g a  chiropracto r fro m 
displaying in his professional room s any diploma or certificate relatin g to 
himself or to any other chiropractor with whose practice he is associated, or 
from usin g afte r hi s nam e letter s denotin g a n academi c o r professiona l 
qualification." 

Alternative Recommendation 
(The Commission make s th e followin g alternativ e recommendatio n o n th e 
ground that it might be thought unjust to single chiropractors out when others 
in th e healt h field , no t bein g registere d medica l practitioners , us e the titl e 
"Doctor": see chapter 42, para. 21.) 

That th e Medical Practitioners Ac t 196 9 be amended s o as to make it an 
offence fo r any person who is not a registered medical practitioner to display 
or cause to be displayed, or produce or cause to be produced fo r display or 
circulation, t o th e publi c an y sign , notice , letterhead , professiona l card , 
advertisement, or other written or printed material, in which the terms "Dr " 
or "Doctor " ar e use d i n suc h a  wa y a s to lea d member s o f th e publi c t o 
believe that such person i s a registered medica l practitioner . 

Miscellaneous 
(1) Amendmen t t o Chiropractors Act : scope of practice 
Recommendation 19 
That th e Chiropractor s Ac t 1960 , sectio n 2 , b e amende d b y deletin g th e 
definition o f "chiropractic " and substituting the following definition — 

" Chiropractic ' mean s the examination and treatment by hand of the joints 
of th e human spina l column, pelvis , and extremities , including associated 
soft tissues" . 

(2) Amendment s to the Social Security Act 1964 
Recommendation 20 
(1) Invalids ' Benefit s 
That section 44 be amended by adding after the words "medical practitioner" 
the words "or, in respect of any condition within the ambit of his profession, 
a registered chiropractor" . 
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(2) Sicknes s Benefit s 
That sectio n 5 6 be amended by adding after th e words "registered dentist" , 
the words "or a  registered chiropractor" . 
(3) Amendment s to War Pensions Regulations (S.R. 1956/7 ) 
Recommendation 21 
That regulatio n 3 4 be amended so that an ex-serviceman may apply for fre e 
medical, surgical , o r chiropracti c treatment ; an d tha t regulatio n 3 5 b e 
amended by deleting the words "any medical practitioner to whom the service 
patient ha s applie d fo r medica l treatment " an d substitutin g "an y medica l 
practitioner or registered chiropractor to whom the service patient has applied 
for medica l or chiropractic treatment a s the case may be". 

P a p u a N e w Sorcer y 
G u i n e a Th e La w Refor m Commissio n o f Papua New Guinea has published 

Occasional Pape r No . 4 , "Sorcery" . Th e Commissio n ha d bee n 
invited t o examin e th e type s o f sorcer y practise d i n th e country , 
determine ho w wide was its practice an d pu t forwar d proposal s fo r 
the improvemen t o f the existing law on th e subject . 

In th e Paper , th e Commissio n recognise s tha t th e practic e o f 
sorcery, i n differen t form s an d unde r differen t names , i s a  world -
wide phenomenon . Th e widesprea d practic e o f sorcer y i n Papu a 
New Guinea caused much fear, fighting,  quarrel s and killings. Apart 
from th e statutor y an d customary la w applicable t o sorcery, a  for m 
of "people s law " ha d developed . Th e traditiona l lega l system pro -
vided agree d compensatio n a s the mai n remed y fo r injur y o r deat h 
caused b y sorcery bu t occasionally mor e drasti c measures migh t b e 
taken agains t a n allege d sorcere r resultin g i n hi s bein g unlawfull y 
killed. 

The Pape r discusse s th e existin g statutor y provision s an d point s 
out tha t th e Sorcer y Ac t 197 1 (applie d b y th e Local , Distric t an d 
National Courts ) follow s customar y la w b y makin g a  distinctio n 
between "goo d o r innocent " an d "ba d o r evil " sorcery . Offence s 
and maximu m penaltie s ar e listed . Othe r offences , triabl e b y th e 
Village courts, are created by part of the Village Courts Regulations 
made unde r th e Villag e Court s Ac t 1973 . These Court s als o hav e 
jurisdiction t o hea r an d adjudicat e upo n claim s fo r compensatio n 
arising ou t o f act s of sorcery . 

The Commissio n indicate s tha t i t intends to visit different place s 
to consult the public , and the Paper contains a number of question s 
to which answers are invited. The questions fall under the followin g 
headings: the nature of sorcery; reasons for sorcery; social effects of 
sorcery; way s o f stoppin g sorcery ; sorcer y la w an d sorcer y an d 
healing. 
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Summary trial of indictable offence s 
The Law Reform Commissio n of Papua New Guinea has published 
Report No . 8  on "Indictabl e Offence s Triabl e Summarily.* ' Th e 
Commission note s th e concer n expresse d fo r som e tim e tha t th e 
National Cour t i s burdened b y less serious criminal offences whic h 
could well be dealt with by senior magistrates resulting in the reduc-
tion of delays. 

The Commissio n recommend s tha t a  numbe r o f offence s no w 
triable only on indictment should be brought within the jurisdiction 
of the District Court when presided over by senior magistrates. The 
Report includes a draft Bil l which would give effect t o the Commis-
sion's recommendations , th e principa l feature s o f whic h ar e sum -
marised below— 

(i) althoug h th e National Cour t woul d retai n a  concurrent juris-
diction, th e procedure s wer e s o arrange d tha t th e indictabl e 
offences triabl e summaril y woul d b e hear d b y th e Distric t 
Court excep t i n case s where a  lesse r offenc e i s joined wit h a 
more seriou s offenc e triabl e o n indictmen t i n th e Nationa l 
Court. I n thes e case s bot h charge s woul d b e hear d i n th e 
National Court ; 

(ii) th e present power of the National Court to stay proceedings in 
the Distric t Cour t an d hav e them transferre d t o the Nationa l 
Court woul d b e retained bu t th e Distric t Cour t woul d no t be 
able t o transfe r crimina l proceeding s fo r hearin g i n th e 
National Court ; 

(iii) th e specific offences i n the Criminal Code which would be tri-
able summarily in the District Court are itemised in the Schedule 
to the draft Bill , and divide into the following categories— 
(a) offence s relatin g to letters , telegrams etc. 
(b) indecen t dealings and assault s on women and girls 
(c) pornograph y an d gambling offence s 
(d) assault s u p t o an d includin g assault s occasionin g bodil y 

harm 
(e) stealin g money or other things 
(0 breakin g and entering offence s 
(g) lesse r forms o f arso n 
(h) healt h and quarantine offence s 
(i) miscellaneou s offences suc h as unlawful assembly , unlaw-

fully usin g a motor vehicl e and dangerous driving causing 
death 

(j) attempts , an d conspirac y t o commit , thos e offences , an d 
accessories in respect o f suc h offences . 

The Commission notes that the Papua New Guinea Criminal Code 
is based on the Queensland Criminal Code which, although consider-
ably amended, i s basically the same as when i t was first enacte d in 
1899. With the passage of time , changes in social attitudes and th e 
difference i n life style and cultural development, what may have been 
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relevant i n Queenslan d a t th e tur n o f th e centur y ma y b e inappro -
priate i n Papu a Ne w Guine a today . Th e Commissio n believe s tha t 
there i s a  nee d fo r a n overal l revie w o f th e Crimina l Cod e havin g 
regard t o the needs of the country and the orderly conduct o f society , 
and thi s i s being undertake n b y the Commission . However , becaus e 
the Crimina l Cod e i s the presen t law , th e selectio n o f offence s t o b e 
heard summaril y migh t revea l some anomalies. Some of the offence s 
selected migh t appea r ver y serious, or conversely , o f s o little import -
ance as not t o meri t consideration . Bu t the structure o f th e Crimina l 
Code itsel f pose d som e limitation s an d unti l th e revie w o f th e 
Criminal Cod e wa s completed , difficultie s woul d remain . 

Sorcery 
The La w Refor m Commissio n o f Papu a Ne w Guinea ha s publishe d 
Occasional Pape r No . 1 0 "Sorcer y Amon g th e Eas t Sepiks" , pre -
pared b y th e forme r Chairma n o f th e Commission , Mr . Bernar d 
Narokobi. Th e study cover s an administrative uni t comprisin g man y 
villages. Th e autho r point s ou t tha t sorcery , lik e man y mystica l 
beliefs, consist s o f a n inne r sourc e o f powe r an d influence , whic h a 
sorcerer the n use s to do good o r evil either fo r hi s own benefi t o r fo r 
the benefi t o f others ; i n th e latte r cas e performin g i t fo r a  fee . Th e 
dynamics o f sorcer y ar e complex , simpl y becaus e the y begi n fro m a 
realm o f myster y an d en d i n mystery . 

The Pape r contain s th e followin g recommendation s fo r la w 
reform— 

(i) al l form s o f evi l sorcer y shoul d continu e t o b e outlawed ; 
(ii) a  minimu m penalt y o f 5  years' imprisonmen t wit h har d labou r 

should b e introduce d fo r prove n sorcer y cases ; 
(iii) Villag e Courts should continu e to have the power t o determin e 

the guil t o r innocenc e o f suspecte d sorcerers ; 
(iv) whereve r th e Local , Distric t o r Nationa l Court s si t o n sorcer y 

cases, Villag e Cour t Magistrate s shoul d si t a s assessors . Thei r 
determination o n fact s shoul d no t b e disturbe d b y the courts ; 

(v) banishmen t fro m th e village  shoul d b e availabl e a s a n 
alternative t o imprisonmen t upo n conviction . Banishmen t 
could b e for a  specified perio d or fo r life . That decision shoul d 
be take n b y th e villag e o r communit y throug h a  secre t ballo t 
conducted b y a  representativ e o f th e provincia l o r nationa l 
government; 

(vi) thos e wh o kil l know n sorcerer s shoul d hav e availabl e t o the m 
the defenc e o f provocatio n a s unde r th e presen t Sorcer y Act . 
But provocatio n shoul d b e redefine d t o b e wide r tha n th e 
common la w definitio n o f provocation ; 
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(vii) thos e practising good sorcery should be certificated t o practise 
herbal an d traditiona l healing . A  registry o f herba l medicine s 
and goo d sorcer y shoul d b e establishe d i n th e Healt h 
Department; 

(viii) court s should undertake inquisitions to prove evidence, subject 
to certain safeguards . Detectio n throug h divinatio n shoul d be 
available, bu t n o person shoul d b e convicted o n this evidence 
alone, without corroboration ; 

(ix) a  period o f amnesty and possibl y reward should b e offered t o 
those wh o wis h t o giv e u p sorcery—afte r tha t period , an y 
proven sorcere r shoul d b e deal t wit h accordin g t o th e ful l 
rigour of th e law; 

(x) protectio n shoul d b e offere d t o thos e wh o repor t sorcery — 
their identity shoul d b e kept secret ; 

(xi) sever e penalties shoul d b e imposed o n person s to teach othe r 
evil sorcery, or transmit evi l sorcery i n any way or form . 

United Proposal s for amendment of the law on mentally ill 
Kingdom A  consultativ e document has been published, prepared by an inter-

departmental Committee  whic h i s expected t o lea d t o amendin g 
legislation. Th e Committee ha d before i t a number of suggestion s 
for amendmen t o f th e Menta l Healt h Ac t 195 9 which hav e bee n 
made in the recent years by various professional an d other bodies, 
and b y individuals . Thes e includ e th e outcome o f comprehensiv e 
reviews carried ou t b y the Roya l College o f Psychiatrist s and th e 
National Associatio n fo r Menta l Health . The document also deals 
with the Butle r Committee's specific recommendation s for change 
(made i n th e Repor t o f th e Committe e o n Mentall y Abnorma l 
offenders; note d a t (1975 ) 2  CLB 60) . The documen t take s as its 
basis the need to balance the rights of the patient and the needs of 
the public . The Committe e find s tha t th e centra l part s of the Ac t 
concerning th e us e o f compulsor y powers , th e right s o f detaine d 
patients and the safeguards for patients and staff, are all in need of 
review. Amon g th e feature s o f th e consultativ e documen t ar e — 

(i) a  discussio n o f definition s o f menta l disorde r an d it s sub -
categories; 

(ii) th e suggestion that compulsory detention should be based not 
on the interests of "health, safety or the protection of others" 
but replaced by a more narrow criterion i s discussed; 

(iii) th e use of ss. 25 and 29 of the Act is examined in the light of 
criticisms as to the extent of the use of emergency powers and 
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of th e wid e variatio n o f thei r us e i n differen t part s o f th e 
country; 

(iv) i t is not thought that a requirement should be introduced for a 
second opinio n t o b e sough t whe n renewin g authorit y t o 
detain a patient, but it is suggested that after an initial period 
of treatmen t a  tighte r criterio n fo r continue d detentio n b e 
introduced an d tha t renewal s o f detentio n order s b e 
monitored; 

(v) i t i s suggested that , i f annual report s ar e to be made to the 
Home Secretar y o n al l "restricted " patients , th e presen t 
intervals a t whic h th e Hom e Secretar y ma y refe r case s t o 
Tribunals may not require to be changed. However, an auto-
matic revie w fo r suc h patient s after , say , fou r o r five year s 
might b e introduced ; 

(vi) tribunal s ar e a t presen t undul y restricte d b y bein g abl e t o 
choose only between ordering the discharge of a patient and 
leaving him subject t o detention. A  number of proposals for 
widening their powers are discussed; 

(vii) Th e us e of forensi c psychiatrist s as medical members of tri-
bunals and the addition of a social worker as a member of a 
tribunal might be useful ; 

(viii) th e issue of consent to treatment requires to be clarified. The 
Butler suggestio n tha t onl y treatmen t intende d t o preven t 
violence, save life, or prevent deterioration, should be carried 
out withou t consent , i s though t t o b e acceptable , a s i s the 
suggestion tha t a  secon d opinio n shoul d b e sough t whe n a 
form o f treatmen t i s propose d whic h i s irreversibl e o r 
hazardous; 

(ix) i t i s suggeste d that , i n an y proposa l t o giv e irreversibl e o r 
hazardous treatmen t t o a  voluntar y patient , th e propose d 
panel migh t b e aske d t o giv e a  second opinion , eve n i f the 
patient were able to give and had given an informed consent ; 

(x) th e possibilit y o f extendin g th e Butle r Committee' s rec -
ommendation tha t ther e b e statutor y provisio n fo r th e 
appointment of patients' friends to all patients is discussed and 
reference i s made to the difficulties o f doing so; 

(xi) i t is suggested that, i f there is a need for such additional pro-
tection fo r the mentally disordered, patients ' advisers might 
be appointed to advise the mentally disordered of their rights 
and of the formal complaint procedures. Such advisers might 
be employe d o n behal f o f Communit y Healt h Councils , o r 
voluntary organisation s migh t b e give n Governmen t assist -
ance to enable them to provide this service; 

(xii) th e Butler recommendations on remands to hospitals are dis-
cussed and are thought to be generally acceptable, although 
some requir e t o b e examine d i n th e contex t o f crimina l 
procedures generally. 
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Offences against the person 
The Criminal Law Revision Committee has published its Fourteenth 
Report on "Offences agains t the Person" (Cmnd. 7844: £4.50). The 
Committee's 197 6 Working Paper on the same subject was noted at 
(1977) 3 C.L.B. 126. 

An introduction explains that the law relating to offences agains t 
the person i s to be found partl y in the common law, and partl y in 
statutes, particularly the Offences agains t the Person Act 1861 . For 
the mos t par t th e Ac t ha d consolidate d section s fro m previou s 
statutes o f varyin g dates , repeatin g i n man y instance s thei r 
antiquated languag e and unnecessary distinctions. No one who had 
worked wit h th e Act o f 186 1 would doub t tha t i t was overdue fo r 
replacement. In place of the present catalogue of offences i n the Act 
of 186 1 the Committee had tried to group criminal acts according to 
a smal l numbe r o f importan t commo n characteristic s s o tha t th e 
issue woul d b e whethe r th e act s prove d fel l withi n th e mischie f 
against which the criminal law was aimed rather tha n whethe r they 
related t o on e of a  series of specia l relationships o r circumstances . 
Thus, if X were charged with assaulting Y, it would not matter, as it 
did under th e present law , whether Y  was a clergyman performin g 
divine servic e o r a  magistrat e preservin g a  wreck . Th e specia l 
relationship an d th e circumstance s wer e generall y relevan t t o 
sentencing and no t to the definition o f the substantive offence . 

The Committee had no t attempte d t o produce a code of th e law 
relating t o offence s agains t th e person , bu t ha d trie d t o la y a 
foundation o f law which at some later date could either be brought 
into a  code or used to make a code. I f a t som e future tim e a code 
were draw n u p i t migh t becom e necessar y t o produc e statutor y 
definitions fo r every kind of criminal act for which the law provided 
penalties. In the meantime, however, the majority o f the Committee 
were o f th e opinio n tha t i t wa s unnecessar y t o defin e i n detai l 
common law offences an d defences i f they were readily identifiabl e 
and judges had no difficulty i n explaining them to juries, and clerks 
to thei r magistrates . A n exampl e wa s provide d b y th e offenc e o f 
assault. 

The Committee , i n thi s Report , ha d mad e recommendations o n 
maximum penaltie s o n th e sam e basi s a s i t ha d don e sinc e 1959 , 
namely the sentences which would be appropriate for the worst cases 
reasonably likely to occur. In respect of each proposed maximum the 
Committee ha d aske d itsel f thi s question : i s i t reall y necessar y t o 
have a  maximu m a s hig h a s that ? Thi s questio n wa s particularl y 
important i n relatio n t o th e les s seriou s offence s whic h wer e o f 
common occurrence. It might be in the public interest to keep locked 
up fo r s o many year s a  man wh o used firearms to accomplish hi s 
ends; but it surely was neither necessary nor wise to sentence to five 
years' imprisonment , a s th e presen t la w allowed , a  ma n wh o had 
caused minor injury b y lashing out with his fists. 
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The followin g (wit h reference s t o relevan t paragraph s o f th e 
Report omitted ) i s th e Commit tee ' s summar y o f it s recommend -
ations— 

Murder 
1. I t shoul d b e murder : 

(a) i f a  person , wit h inten t t o kill , cause s deat h an d 
(b) i f a person causes death by an unlawful ac t intended to cause serious 

injury an d know n t o hi m t o involv e a  ris k o f causin g death . 
In addition, i f Parliament favour s a  provision of the type referred t o 
in paragraph s 2 7 and 30 , i t should b e on th e followin g lines : tha t i t 
should b e murde r i f a  perso n cause s deat h b y a n unlawfu l ac t 
intended t o cause fea r (o f deat h o r serious injury) an d know n t o th e 
defendant t o involv e a  ris k o f causin g death . 

2. For killin g to constitute murder (o r manslaughter o r infanticide) th e 
victim shoul d hav e been bor n an d hav e an existenc e independen t o f th e 
mother. 

3. There should b e a special provisio n t o secure that, i f a  jury are sure 
that eithe r destructio n o r murde r (o r manslaughte r o r infanticide ) ha s 
been committe d o r attempted , bu t ar e no t sur e which , the y shoul d 
convict o f th e lesse r offence . Th e offenc e o f concealin g birth , contrar y 
to sectio n 6 0 o f th e Ac t o f 1861 , shoul d b e retaine d pendin g it s 
examination b y th e appropriat e departments . 

4. There should no t be a statutory definition o f death fo r th e purpose s 
of offence s agains t th e person . 

5. A  killin g shoul d no t amoun t t o murde r (o r an y othe r offenc e o f 
homicide) unles s deat h follow s befor e th e expiration o f a  yea r afte r th e 
day o n whic h th e injur y wa s inflicted . Tim e shoul d ru n fro m th e 
infliction o f injur y a s oppose d t o th e ac t whic h cause s death . 

The penalty for  murder 
6. W e ar e divide d o n thi s matter . I n vie w o f th e importanc e o f th e 

subject an d th e divisio n o f opinio n amongs t u s th e argument s fo r an d 
against retainin g th e mandator y lif e penalt y fo r murde r hav e bee n se t 
out i n full . I n th e circumstances w e are no t i n a position t o recommen d 
that ther e should b e any change o n thi s matter . I n ou r consideratio n o f 
other aspect s o f offence s agains t th e perso n w e hav e assume d (unles s 
otherwise stated ) tha t th e mandator y penalt y fo r murde r wil l remain . 

Judicial recommendations  under  section  1(2)  of the  murder  (Abolition 
of Death  Penalty)  Act  1965 

7. Th e schem e o f minimu m recommendation s introduce d i n 196 5 
should continue . 

8. I f th e schem e i s retained , th e exercis e o f th e powe r t o mak e 
recommendations shoul d continu e t o be discretionary. W e do no t agre e 
with th e Emsli e Committe e recommendation s a s fa r a s Englan d an d 
Wales i s concerne d tha t judge s shoul d b e require d t o mak e 
recommendations i n ever y cas e excep t i n exceptiona l circumstances . 
However th e followin g change s shoul d b e made : 
(a) a n offende r shoul d b e abl e t o appea l agains t a  minimu m 

recommendation i n the same way as against a  determinate sentence ; 
(b) whe n makin g a  minimu m recommendatio n th e tria l judg e shoul d 
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state publicly the factors o n which he is basing his recommendation ; 
(c) a s a  matte r o f practice , whe n minde d t o mak e a  minimu m 

recommendation th e tria l judg e shoul d invit e th e defenc e t o mak e 
any representation s the y conside r desirable . 

Special defences  to  murder  charges—provocation  and  diminished 
responsibility 

9. Defence s o f provocatio n an d diminishe d responsibilit y shoul d b e 
retained bu t wit h som e changes . 

10. Th e tes t o f provocatio n shoul d b e reformulate d s o tha t 
provocation i s a  defenc e t o a  charg e o f murde r if , o n th e fact s a s the y 
appeared t o th e defendant, i t can reasonabl y b e regarded a s a sufficien t 
ground fo r th e loss of self-contro l leadin g the defendant t o react agains t 
the victi m wit h a  murderou s intent . 

11. Th e defendan t shoul d b e judge d wit h du e regar d t o al l th e 
circumstances, includin g an y disability , physica l o r mental , fro m whic h 
he suffered; th e provocation need not be by the victim of the defendant' s 
attack; an d th e defenc e o f provocatio n shoul d no t depen d upo n th e 
particular mod e by which the victim was injured o r killed . To this extent 
the "reasonabl e relationship " tes t shoul d go . 

12. The judge's discretio n t o decid e whethe r ther e i s any evidenc e o n 
which th e defence o f provocatio n ca n properl y be left t o the jury shoul d 
be restored . 

13. A  perso n wh o kill s unde r provocatio n o r whil e sufferin g fro m 
diminished responsibilit y shoul d continu e t o b e guilt y o f manslaughte r 
and th e offenc e shoul d b e punishabl e wit h a  maximu m penalt y o f lif e 
imprisonment. 

14. Th e definitio n o f diminishe d responsibilit y shoul d b e reworded . 
Some possibl e form s o f rewordin g ar e suggeste d i n paragraph s 92-93 . 

15. Th e burde n o n th e defendan t i n respec t o f bot h provocatio n an d 
diminished responsibilit y shoul d only go to adducing sufficien t evidenc e 
to rais e a n issue . 

16. Provisio n shoul d b e mad e enablin g a  magistrates ' court , i f th e 
defendant consents , t o commi t fo r manslaughte r b y reaso n o f 
diminished responsibilit y or , i f h e ha s bee n committe d fo r tria l o n a 
charge of murder , allowin g a defendant, wit h his consent, t o be indicted 
for manslaughte r b y reaso n o f diminishe d responsibility . 

17. There shoul d b e an offenc e o f attempte d manslaughte r b y reaso n 
of provocatio n o r diminishe d responsibility . 

Infanticide 
18. A n offenc e o f infanticid e shoul d b e retained . 
19. The definitio n shoul d includ e th e following : 

(a) th e woman' s ac t o r omissio n cause s th e deat h o f he r chil d bein g a 
child unde r th e age o f 1 2 months; 

(b) th e act o r omission i s such a s would otherwis e amount t o murder o r 
manslaughter; 

(c) a t th e time o f th e ac t o r omissio n th e balance o f th e woman's min d 
was disturbe d b y reaso n o f th e effec t o f givin g birt h o r 
circumstances consequen t upo n tha t birth . 

20. I f th e defendan t i s charge d wit h murder , attempte d murder , 
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manslaughter, o r attempted manslaughter , i t should b e possible fo r he r 
to plea d to , o r th e jur y t o convic t of , infanticid e o r attempte d 
infanticide. 

21. The burden resting upon the defendant t o prove infanticide shoul d 
only g o t o adducin g sufficien t evidenc e t o rais e an issue . 

22. Th e offenc e shoul d b e triabl e o n indictmen t onl y an d punishabl e 
with a  maximu m penalt y o f 5  years' imprisonment . 

23. Ther e shoul d b e n o specifi c restriction s o n reportin g trial s o f 
infanticide. 

24. Ther e shoul d b e an offenc e o f attempte d infanticide . 
Mercy killing 

25. Ther e shoul d no t b e a n offenc e o f merc y killing ; no r shoul d an y 
special sentencin g discretio n b e given t o judges i n suc h cases . 

Involuntary manslaughter 
26. I t should b e manslaughter (punishabl e with a maximum penalty o f 

life imprisonment ) i f a  person cause s deat h wit h inten t t o caus e seriou s 
injury o r bein g reckles s whethe r deat h o r seriou s injur y b e caused . Al l 
other form s o f th e existin g offenc e o f involuntar y manslaughter , fo r 
example manslaughte r b y gross negligence , shoul d b e abolished . 

Terrorism 
27. Crime s committe d eithe r directl y o r indirectl y fo r politica l 

purposes, whic h hav e come to b e referred t o a s terroris t crimes , shoul d 
not b e pu t int o a  specia l categor y o f crime . 

Killing by  consent  and  suicide 
28. Killin g b y consen t shoul d continu e t o b e treate d a s murder . 
29. The offenc e no w i n section 4  of th e Homicide Act 195 7 should b e 

restated a s an offence o f killing in pursuance of a suicide pact punishabl e 
with a  maximum penalt y o f 7  years' imprisonment . I t shoul d n o longe r 
be manslaughter . 

30. O n a n indictmen t chargin g murder , i f i t i s establishe d tha t th e 
killing was in pursuance o f a  suicide pact a  jury shoul d b e empowered t o 
return tha t verdict . Similarly , i f attempted murde r i s charged attempte d 
killing i n pursuanc e o f a  suicid e pac t shoul d b e returnabl e a s a n 
alternative verdict . 

31. Th e burde n restin g o n th e defendant o f provin g th e existence o f a 
suicide pac t shoul d onl y g o t o adducin g sufficien t evidenc e t o rais e a n 
issue. 

32. Aiding, abetting, counselling or procuring suicide should continu e 
to be an offenc e bu t should b e subject t o a maximum penalt y o f 7  years' 
imprisonment. 

33. Th e consen t o f th e Directo r o f Publi c Prosecution s t o th e 
institution o f proceeding s fo r aiding , abetting , counsellin g o r procurin g 
suicide an d killin g i n pursuanc e o f a  suicid e pac t shoul d b e necessary . 

34. On a n indictmen t chargin g killin g in pursuance o f a  suicide pact a 
jury shoul d b e empowere d t o retur n a  verdic t o f aiding , abetting , 
counselling o r procurin g suicid e i f th e fact s establis h tha t offenc e an d 
vice versa . 

Causing death  by  reckless driving and  causing  bodily  harm  by  wanton  or 
furious driving 

35. Th e offenc e o f causin g deat h b y reckles s drivin g shoul d b e 
abolished. 
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36. Ther e shoul d b e a  provisio n empowerin g verdict s o f reckles s 
driving and careles s driving to be returned o n a  charge o f causing deat h 
recklessly. 

37. The offenc e o f causin g bodil y harm b y wanton o r furiou s drivin g 
should b e abolished . 

38. Consideratio n migh t b e given t o replacing th e offenc e o f reckles s 
driving by a  driving offence involvin g complete disregard fo r th e life o r 
safety o f othe r persons . 

Grievous bodily  harm,  unlawful  wounding  and  actual  bodily  harm 
39. Th e existin g offence s unde r section s 18 , 20 and 4 7 o f th e Ac t o f 

1861 should b e repalce d b y the thre e followin g offences : 
(1) causin g serious injur y wit h inten t t o cause serious injury punishabl e 

with a  maximu m penalt y o f lif e imprisonmen t an d triabl e o n 
indictment only ; 

(2) causin g seriou s injur y recklessl y punishabl e wit h a  maximu m 
penalty o f 5  years ' imprisonment , an d triabl e eithe r way ; 

(3) causin g injur y recklessl y o r wit h inten t t o caus e injur y punishabl e 
with a  maximum penalt y of 3  years' imprisonment an d triabl e either 
way bu t mad e a n arrestabl e offence . 

40. W e d o no t propos e tha t ther e shoul d b e a  definition o r injur y o r 
serious injur y excep t a  provisio n tha t injur y include s unconsciousness . 

41. A  magistrates ' cour t shoul d b e empowere d t o convic t withou t 
separate informatio n bein g laid , o f causin g injur y recklessl y o r wit h 
intent o n a  charg e o f causin g seriou s injur y recklessly . 

Assault (including  assault  on  a constable and  sections 36-40  of the  Act of 
1861) 

42. Assaul t shoul d remai n a n offenc e an d th e definitio n shoul d 
continue t o b e lef t t o th e commo n law . 

43. N o ne w offence s o f threatenin g assaul t o r unlawfu l forc e shoul d 
be created . 

44. Assaul t shoul d b e triabl e summaril y onl y an d shoul d b e 
punishable wit h a  maximu m penalt y o f 6  months ' imprisonmen t o r a 
fine of £1,000 or both. There should be a provision empowering a jury t o 
convict o f assaul t o n a  charge of causing injury recklessl y o r with inten t 
to caus e injury , causin g seriou s injur y recklessl y o r causin g seriou s 
injury wit h intent t o cause serious injury. Similarly , a  magistrates' cour t 
should b e empowere d t o convic t o f assault , withou t separat e 
information bein g laid , o n a  charge o f causin g seriou s injur y recklessl y 
or causin g injur y recklessl y o r wit h inten t t o caus e injury . 

45. Section s 42-4 7 o f th e Ac t o f 186 1 shoul d b e repeale d withou t 
replacement. 

46. There should continue to be an offence o f asaulting a constable in 
the executio n o f hi s dut y o r a  perso n assistin g a  constabl e i n th e 
execution o f hi s duty . 

47. I n additio n t o havin g t o prov e tha t th e constabl e assaulte d wa s 
acting in the execution of his duty, the prosecution should be required t o 
prove tha t th e defendan t kne w o r wa s reckles s a s t o whethe r h e was a 
constable. 

48. Th e offenc e shoul d remai n triabl e summaril y onl y wit h a 
maximum penalt y o f 6  months ' imprisonmen t o r a  fin e o f £1,00 0 o r 
both. 
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49. Ther e shoul d b e a  provisio n empowerin g magistrates ' court s t o 
convict, withou t separat e informatio n havin g t o b e laid , o f th e offenc e 
of assaul t o n a  charg e o f assaultin g a  constabl e o r a  perso n assistin g a 
constable. 

50. Section s 36 , 37 , 3 9 and 4 0 of th e Act o f 186 1 should b e repeale d 
without replacement . 

51. I t should continue to be an offence fo r a  person to assault anothe r 
with inten t t o resis t o r preven t th e lawfu l arres t o f himsel f o r an y othe r 
person. The offence shoul d be punishable with a  maximum penalt y o f 2 
years' imprisonmen t an d triabl e eithe r way . 

52. There shoul d als o be a provision empowerin g a  jury t o convic t o f 
assault o n a  charg e o f assaul t wit h inten t t o resis t o r preven t a  lawfu l 
arrest and similarl y a magistrates' cour t should be empowered to convict 
of assault , withou t separat e informatio n bein g laid , o n a  charg e o f 
assault wit h inten t t o resis t o r preven t a  lawfu l arrest . 

Administration of  poison  and  other  noxious  substances 
53. Sectio n 2 3 o f th e Ac t o f 186 1 shoul d b e repeale d withou t 

replacement. 
54. Sectio n 2 4 o f th e Ac t o f 186 1 shoul d b e replace d b y a  provisio n 

along th e followin g lines . I t shoul d b e a n offenc e fo r a  perso n t o 
administer t o another without hi s consent and withou t lawfu l excus e any 
substance whic h i n the circumstances i s capable, an d whic h tha t perso n 
knows may be capable of interfering substantiall y with the other's bodily 
functions. 

55. The offence shoul d be punishable with 3  years' imprisonmen t an d 
triable eithe r way . 

Other offences  under  the  Act of  1861  involving danger  to  life  or  bodily 
harm (railway  offences,  offences  against  children  and  sections  17,  21, 
22, 26  and 31) 

56. There should b e a new offence o n the lines of sections 32 and 33 of 
the Ac t o f 186 1 bu t extende d t o appl y no t onl y t o railway s bu t als o t o 
road and air traffic; th e actus reus  of the offence shoul d be restricted in a 
similar wa y to tha t o f section s 3 2 and 33 , that is , to specific  acts , as fo r 
example throwin g obstruction s ont o motorway s o r interferin g wit h 
airport safet y equipment ; an d th e offenc e shoul d b e committe d i f th e 
defendant act s intentionall y an d i s negligen t a s t o causin g persona l 
injury o r damag e t o property . 

57. Th e offenc e shoul d b e punishabl e wit h a  maximu m penalt y o f 7 
years' imprisonmen t an d triabl e eithe r way . 

58. Sectio n 3 4 of th e Act o f 186 1 (which make s i t an offenc e t o do o r 
omit o r neglect anything so as to endanger railway passengers) should b e 
left unrepealed . 

59. Section 27 of the Act of 186 1 (which relates to the abandonment o f 
a child ) shoul d b e repealed . 

60. Section s 17 , 2 1 an d 2 2 o f th e Ac t o f 186 1 shoul d b e repeale d 
without replacement . 

61. Th e responsibl e governmen t department s shoul d giv e 
consideration t o the repeal of section 26 of the Act of 186 1 and section 6 
of th e Conspiracy an d Protectio n o f Propert y Ac t 1875 . 
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62. Consideratio n shoul d b e give n t o modernisin g sectio n 3 1 o f th e 
Act o f 186 1 an d re-examinin g it s substance . (Sectio n 3 1 make s i t a n 
offence t o set spring guns etc. with intent to inflict grievous bodily harm , 
or allow the same to remain . The provisos howeve r allo w traps to be set 
to destro y vermi n an d sprin g gun s etc . t o b e se t a t nigh t fo r th e 
protection o f dwelling-houses) . Wha t type s o f device s shoul d b e 
prohibited raise s question s o f publi c polic y o n whic h wid e consultatio n 
will b e necessary . Furthe r consideratio n shoul d therefor e b e give n t o 
these matter s b y th e appropriat e governmen t departments . 

Threats to  murder  or  cause  serious  injury 
63. The existing offenc e o f threatenin g t o murde r shoul d b e extended 

to include threats t o cause serious injury . I t should remai n triabl e eithe r 
way and punishable with a maximum penalty of 1 0 years' imprisonment . 

Solicitation to  murder 
64. Section 4 of the Act of 186 1 should b e repealed, leavin g incitemen t 

to murde r t o b e penalise d a t commo n la w an d punishabl e a s i t i s no w 
with a  maximu m penalt y o f lif e imprisonment . 

False imprisonment,  kidnapping  and  child  stealing 
65. Th e offence s o f fals e imprisonment , kidnapping , chil d stealin g 

and abductio n o f a n unmarrie d gir l unde r 1 6 should b e replaced b y th e 
following fou r offences ; 
(a) Unlawfu l detentio n whereb y i t wil l b e a n offenc e fo r a  perso n 

(i) withou t lawfu l excus e 
(ii) intentionall y o r recklessl y 

(iii) b y ac t o r omissio n 
(iv) t o detai n another , caus e hi m t o remai n wher e h e i s o r caus e 

him t o accompan y anothe r perso n 
(v) withou t th e consen t o f th e perso n detaine d (o r wher e th e 

consent i s obtained b y duress o r b y a deception whic h induce s 
him t o believ e tha t h e i s unde r a  lega l compulsion) . 

The offenc e shoul d be  triabl e eithe r wa y an d punishabl e wit h a 
maximum penalt y o f 5  years' imprisonment . 
The specia l defence s availabl e upo n a  charge o f unlawfu l detentio n 
should b e tha t th e chil d wa s unde r th e ag e o f 14 , o r th e defendan t 
believed hi m t o b e unde r tha t age , an d 

(i) th e defendan t ha d o r believe d h e ha d lawfu l contro l ove r th e 
child; o r 

(ii) th e defendant ha d o r believe d h e had th e consen t o f a  perso n 
who ha d lawfu l contro l ove r th e chil d o r wh o th e defendan t 
believed ha d lawfu l contro l ove r th e child . 

The burde n o n th e defendan t o f establishin g a  specia l defenc e 
should onl y go to adducing sufficien t evidenc e to rais e an issu e an d 
the defenc e o f belie f shoul d b e hones t belief , no t belie f o n 
reasonable grounds . 

(b) Kidnappin g whereby it will be an offence fo r a  person unlawfull y t o 
detain, etc , another a s set out in (a) above, with one of the followin g 
intents: 

(i) th e intentio n t o hol d th e victi m t o ranso m o r a s a  hostage ; 
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(ii) th e intentio n t o caus e th e victi m t o b e sen t ou t o f th e realm ; 
(iii) th e intentio n t o commi t a n arrestabl e offence . 

The offenc e shoul d b e triabl e o n indictmen t onl y an d punishabl e 
with a  maximu m penalt y o f lif e imprisonment . 
There shoul d b e no specia l defence s t o th e offenc e o f kidnapping . 

(c) Abductio n whereb y i t wil l be a n offenc e fo r a  perso n 
(i) withou t lawfu l excus e 

(ii) intentionall y o r recklessl y 
(iii) t o detai n o r caus e t o remai n o r caus e t o accompan y anothe r 
(iv) a  chil d unde r 1 4 
(v) s o that th e child is kept ou t of the lawful contro l o f his parent , 

guardian o r other person having lawful contro l of him withou t 
their consent . 

The offenc e shoul d b e triabl e eithe r wa y an d b e punishabl e wit h a 
maximum penalt y o f 3  years' imprisonment . 
It shoul d b e mad e a n arrestabl e offence . 
The defence s availabl e o n a  charge o f abductio n shoul d be : 

(i) tha t th e defendan t wa s th e mothe r o r fathe r o f th e chil d 
(except wher e the intention wa s to caus e th e child t o be take n 
out o f th e realm) ; 

(ii) tha t th e defendan t ha d a  right , o r believe d h e ha d a  right , t o 
the contro l o f th e child ; 

(iii) tha t th e perso n takin g th e chil d believe d tha t th e parent , 
guardian o r an y othe r perso n havin g lawfu l contro l o f th e 
child had consented or would have consented had he known al l 
the circumstances ; 

(iv) tha t th e defendan t believe d th e chil d t o b e age d 1 4 or over ; 
(v) tha t th e defendan t believe d th e chil d no t t o b e i n th e lawfu l 

control o f a  parent , guardia n o r an y othe r person . 
(d) aggravate d abductio n whereb y i t wil l be  a n offenc e fo r a  perso n t o 

abduct a  chil d unde r 1 4 a s i n (c ) abov e togethe r wit h on e o f th e 
intents require d fo r kidnappin g i n (b ) above . 
The offenc e o f aggravate d abductio n shoul d be  triabl e o n 
indictment onl y an d punishabl e wit h lif e imprisonment . 
There shoul d b e a  specia l defenc e t o th e offenc e o f aggravate d 
abduction wher e th e abductio n i s with th e intentio n o f causin g th e 
child t o b e take n ou t o f th e realm . I n suc h a  cas e i t shoul d b e a 
defence tha t th e defendan t wa s th e mothe r o r fathe r o f th e chil d 
abducted bu t h e o r sh e wil l remai n liabl e t o convictio n fo r 
abduction. 

The consen t o f th e Directo r o f Publi c Prosecution s t o th e institutio n 
of proceeding s fo r an y o f th e fou r recommende d offence s shoul d be 
necessary. 

Omissions 
67. Sav e wher e liabilit y fo r a n omissio n i s expressl y impose d b y 

statute, 
(a) liabilit y for omission s should be restricted to the offences o f murder , 

manslaughter, causin g seriou s injur y wit h intent , unlawfu l 
detention, kidnapping , abductio n an d aggravate d abduction ; an d 

(b) suc h liabilit y fo r omission s shoul d aris e onl y wher e th e omissio n 
amounts t o a  breac h o f dut y t o ac t whic h i s recognised a t commo n 
law. Th e commo n la w dutie s shoul d no t b e codified . 
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Voluntary intoxication 
68. Th e commo n la w rule s relatin g t o voluntar y intoxicatio n du e t o 

drink o r drugs or both should be replaced by a statutory provision on the 
following lines : 
(a) tha t evidenc e o f voluntar y intoxicatio n shoul d b e capabl e o f 

negativing th e menta l elemen t i n murde r an d th e intentio n require d 
for th e commissio n o f an y othe r offence : an d 

(b) i n offence s i n whic h recklessnes s constitute s a n elemen t o f th e 
offence, i f th e defendan t owin g t o voluntar y intoxicatio n ha d n o 
appreciation o f a  risk which he would hav e appreciated ha d h e been 
sober, suc h a  lac k o f appreciatio n i s immaterial . 

69. Voluntar y intoxicatio n shoul d b e define d o n th e line s re -
commended b y th e Butle r Committee . 

70. I n murde r o r i n an y othe r offenc e i n whic h intentio n i s require d 
for th e commissio n o f th e offenc e a  mistake n belie f arisin g fro m 
voluntary intoxicatio n shoul d b e a  defenc e t o th e charg e i f suc h a 
mistaken belie f hel d b y a  sobe r ma n woul d b e a  defence . Howeve r i n 
offences i n which recklessness does constitute an element o f the offence , 
if th e defendant , becaus e o f a  mistake , du e t o voluntar y intoxication , 
holds a  belie f which , i f h e ha d bee n sober , woul d b e a  defenc e t o th e 
charge, bu t whic h h e woul d no t hav e hel d ha d h e bee n sober , th e 
mistaken belie f i s immaterial . 

71. Ou r recommendation s o n voluntar y intoxicatio n shoul d b e 
applicable t o crimina l offence s generally . 

Defences 
Self-defence 

72. 
(a) Th e commo n la w defenc e o f self-defenc e shoul d b e replace d b y a 

statutory defenc e providin g tha t a  perso n ma y us e suc h forc e a s i s 
reasonable i n th e circumstance s a s h e believe s the m t o b e i n th e 
defence o f himsel f o r an y othe r person , o r i n th e defenc e o f hi s 
property o r tha t o f an y othe r person . 

(b) Th e defence shoul d b e confined t o cases where the defendant feare d 
an imminen t attack . 

(c) Ther e shoul d b e no specifi c provisio n relatin g t o th e retrea t rul e o r 
the refusa l t o compl y wit h a n unlawfu l demand . 

(d) Sectio n 3  of th e Criminal La w Act 196 7 should b e amended s o that , 
as regard s crimina l proceeding s only , whethe r th e defendan t 
believed tha t forc e wa s necessar y i n th e preventio n o f crim e o r i n 
effecting o r assisting in a lawful arres t should be decided on the fact s 
as the defendant believe d them to be, but whethe r the force used was 
reasonable shoul d b e governed b y an objectiv e test . 

(e) Ther e shoul d b e a  provisio n that , i n considerin g whethe r th e 
defendant believe d h e or anothe r o r hi s property o r tha t o f anothe r 
was under attack , th e presence or absence of reasonable grounds fo r 
such a  belie f i s a matte r t o which th e court o r jury i s to have regar d 
in conjunctio n wit h an y othe r relevan t matter s 

(0 Th e burde n o n th e defendan t o f establishin g tha t h e acte d i n self -
defence shoul d onl y g o t o adducin g sufficien t evidenc e t o rais e a n 
issue. 
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73. Wher e a person kill s in a  situation i n which i t i s reasonable fo r 
some force to be used in self-defence o r in the prevention of crime but 
the defendant use s excessive force, he should be liable to be convicted of 
manslaughter not murder if, a t the time of the act, he honestly believed 
that th e force h e used was reasonable in the circumstances. 
Consent 

74. The common law defence of consent should be continued for the 
pesent in the circumstances in which it is now available. 
Discipline 

75. The common law defence of lawful correction should be continued 
for th e present i n the circumstances in which i t is now available. 
Extra-territorial jurisdiction 

76. Th e court s i n Englan d an d Wale s should hav e jurisdiction ove r 
murder and manslaughter where: 
(a) th e defendant's ac t or 
(b) th e infliction o f the injur y 
occurs i n Englan d o r Wales . The y shoul d als o hav e jurisdictio n i n 
murder an d manslaughte r ove r a  citize n o f th e Unite d Kingdo m an d 
Colonies wh o kill s a  perso n anywher e outsid e th e Unite d Kingdom , 
whether o n lan d o r no t bu t suc h jurisdictio n shoul d no t exten d t o 
attempts to commit those offences . 

77. Section 1 0 of th e Act should be repealed withou t replacement . 
78. Our courts should have jurisdiction ove r an alien whose act here 

causes death abroad . 
79. O n a charge of murder or manslaughter a defendant should not be 

able to plead that his act was not an offence i n the country where it was 
done or that h e had a partial defence under the law of that country . 

80. I t shoul d b e a n offenc e t o incite , conspir e o r attemp t i n thi s 
country t o commi t a n ac t abroa d which , i f committe d here , woul d 
amount t o murder , manslaughter , causin g a n explosio n likel y t o 
endanger lif e o r propert y (contrar y t o sectio n 2  o f th e Explosiv e 
Substances Act 1883) , causing serious injury with intent to cause serious 
injury o r kidnapping . 

81. I t shoul d b e an offence t o incite , conspire or attempt abroa d t o 
commit i n this country any of the offences a t 80 above. 

Confidential informatio n 
In it s 278-pag e Memorandu m No . 4 0 o n ''Confidentia l infor -
mation", th e Scottis h La w Commission make s a number o f sugges-
tions an d pose s a  serie s o f question s fo r comment , criticis m an d 
consideration. 

The repor t examine s th e positio n i n contrac t an d i n tort , an d 
considers othe r remedie s suc h a s copyright , patent s an d designs , 
restitution an d recompense . 

The provisiona l proposal s an d question s t o whic h commen t i s 
invited ar e -
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(i) whateve r decisions may be taken on the creation of new rights 
and obligations , any right s and obligation s which exis t unde r 
the present law of contract and in tort should not be abolished; 

(ii) i n the creation of new rights and obligations, it is preferable t o 
resort t o genera l principle s o f la w whereve r practicable , 
rather tha n t o detailed rules ; 

(iii) i t should be made clear by statute tha t in an action fo r breac h 
of contrac t involvin g th e us e o r disclosur e o f information , 
damages shoul d include , wher e appropriate , reparatio n fo r 
injury t o feelings ; 

(iv) ther e i s a case for making i t clear by statute that a  contractual 
obligation i s enforceable agains t a  third part y wh o knows, o r 
ought reasonably to know, that information ha s been received 
by him in breach of contract and that to use it would constitute 
a breac h o f tha t contract ; 

(v) th e la w regardin g th e circumstance s i n whic h obligation s o f 
confidence ca n b e implie d i s no t full y developed , an d 
comment is invited whether difficulty ha s been experienced in 
practice fo r thi s reason. I f so, one possibilit y i s to provide b y 
legislation guideline s on the circumstances i n which a restric-
tion would be implied on the disclosure or use of informatio n 
by a person to whom i t was communicated, fo r example in the 
following relationships : employer/employee, doctor/patient , 
clergyman/parishioner, lawyer/client , student/teacher ; 

(vi) i t ma y b e advisable t o provide that , wher e informatio n com -
municated fo r th e purpose o f being stored i n a computer, th e 
person t o who m th e informatio n i s communicate d an d th e 
person responsibl e fo r th e maintenanc e o f th e compute r 
system shoul d bot h b e unde r a n obligatio n tha t th e infor -
mation shall neither be disclosed nor used without the consent 
of th e communicato r excep t fo r th e purpose s fo r whic h i t i s 
communicated; an d tha t bot h th e perso n t o whom th e infor -
mation i s communicated an d th e perso n responsibl e fo r th e 
management o f the computer system should be held liable fo r 
any unauthorise d us e or disclosure o f the informatio n unles s 
they ca n sho w tha t suc h us e o r disclosur e occurre d withou t 
fault o n thei r part ; 

(vii) shoul d a  person , i n particula r a  docto r employe d i n th e 
National Health Service, who has acquired information unde r 
an agreemen t o f confidence , b e oblige d t o disclos e i t i n 
connection wit h proceedings i n a  court o f law ? 

(viii) ar e ther e any guidelines which could usefully b e laid down t o 
determine th e extent to which disclosure should be allowed in 
the publi c interest ? I n particular , shoul d disclosur e b e per -
mitted i f the information relate s to a state of affairs which the 
public interes t require s shoul d no t b e allowe d t o continue ? 

(ix) i t would b e desirable , fo r th e avoidanc e o f doubt , t o enact a 
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declaratory provisio n t o the effec t tha t a n action base d upo n 
the tor t o f injuri a shoul d b e competent , wher e i t i s claimed 
that injur y t o th e feeling s ha s bee n sustaine d throug h th e 
disclosure o f informatio n abou t th e pursuer , o r throug h th e 
means whereb y informatio n abou t hi m ha s bee n obtained , 
where thes e amoun t t o a n unwarrante d aggressio n upo n th e 
pursuer's person , dignit y o r reputation ; 

(x) i f it were thought undesirabl e to resort to the principles of the 
actio injuriarum , a  statutory tor t shoul d b e introduced , con -
sisting of th e us e or disclosure o f information amountin g to a 
substantial an d unreasonabl e infringemen t o f a  right  o f 
privacy, accompanie d b y th e sam e head s o f damage , 
defences, rule s o f evidenc e an d la w o f prescriptio n whic h 
apply t o other branche s o f th e la w of tort ; 

(xi) i f suc h a  statutor y tor t i s introduced , th e cour t migh t b e 
empowered t o orde r th e defende r t o destro y al l article s o r 
documents which had come into his possession by reason of or 
in consequenc e o f th e infringement ; 

(xii) i f suc h a  statutor y tor t i s introduced , a  perso n shoul d b e 
entitled t o b e protecte d fro m substantia l an d unreasonabl e 
intrusion upo n hi s family . Th e definitio n o f "family " shoul d 
not b e a s extensiv e a s th e categor y o f relative s entitle d t o 
claim patrimonia l los s i n term s o f th e Damage s (Scotland ) 
Act 1976 , and shoul d exclud e i n particular uncles , aunts an d 
their issue , an d forme r spouses ; 

(xiii) i f it were thought undesirabl e t o resort to the principles of the 
actio injuriarum , i t woul d als o b e possibl e t o introduc e a 
statutory tort , actionabl e a t th e instanc e o f an y perso n wh o 
has suffere d damag e thereby , t o disclos e o r otherwis e us e 
information which , a t th e tim e o f th e disclosur e o r use , th e 
discloser o r use r knew , o r i n al l th e circumstance s ough t t o 
have known , wa s obtained b y unlawfu l means ; 

(xiv) th e sam e principle s should , s o fa r a s possible , appl y t o thi s 
tort a s would appl y t o the tor t describe d i n proposal (x) ; 

(xv) ther e shoul d b e a  specia l procedure , simila r t o tha t whic h 
already exist s in relation t o financia l informatio n i n petitions 
for variatio n o f trust , t o preven t th e proceeding s themselve s 
causing furthe r disclosur e o f th e information . Thi s could b e 
achieved b y usin g statement s lodge d i n process , bu t no t 
printed i n th e pleadings , t o describ e th e confidentia l infor -
mation; 

(xvi) crimina l sanctions should be introduced b y statute against th e 
following activitie s -
(a) i t shoul d b e a  statutor y offenc e t o ente r upo n premise s 

without th e occupier' s consent , an d withou t lawfu l 
authority, fo r the purpose of obtaining confidential infor -
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mation or information whic h is of value, whether or not 
the information i s actually obtained , 

(b) i t should be a statutory offence t o search or examine the 
property owned or lawfully possessed by another person 
without tha t person' s consent , o r withou t lawfu l 
authority, wit h a  vie w t o obtainin g confidentia l infor -
mation o r informatio n whic h i s o f value . Th e ter m 
"property" shoul d b e sufficientl y comprehensiv e t o 
include vehicles, vessels, personal effects an d tapes, 

(c) th e use of certain technical surveillance devices should be 
made a  criminal offence. Th e category of device should 
include any electronic or optical devices which permit a 
man of normal sight or hearing to receive visual or aura 
signals in circumstances in which he would otherwise be 
unable to do so, or which permit a record of such signals 
to be made; 

(xvii) th e criminal law should not be extended by statute beyond the 
three categories set out in proposal (xvi). 

Incest 
The Scottish La w Commission ha s published Memorandu m No . 44 
on "The Law of Inces t in Scotland'*. An introduction explain s that 
the prohibition of incest in Scotland still derived from an Act of 1567 
founding o n th e ancien t Mosai c la w a s expresse d i n Leviticu s 
Chapter xviii . When, i n 1969 , a committee under the chairmanship 
of Lor d Kilbrando n ha d considered certai n aspect s of th e marriage 
law of Scotland , shar p criticism ha d bee n expressed o f th e existing 
law on the forbidde n degrees , both fo r marriag e and incest . Whil e 
the Marriage (Scotland) Act 197 7 (c. 15 ) had remedied the situation 
in respect of marriage by providing a clear and comprehensible list of 
the relations who may not marry, the Act did not directly affect th e 
law of incest . The need fo r refor m o f the law of inces t i n Scotland 
had lon g been recognised . 

The Memorandum gives the general and historical background to 
the reference, review s the present la w and discusses the genetic and 
psychological effect s o f incest . I t goes on to give an account o f the 
law i n Englan d an d Wales , Ne w Zealand , Canada , Australia , th e 
U.S.A., France , Belgium, Germany and Norway . 

In explaining the Commission's approach t o the matters in issue, 
the Memorandu m point s ou t tha t historically , th e la w o f inces t i n 
Scotland derives from the dominant religious views in Scotland in the 
immediate post-Reformatio n period . However , thi s societ y no w 
included person s o f variou s religiou s belief s an d o f n o religiou s 
belief. Punishment i n these circumstances must be justified i n terms 
of society' s present ends . The Commission would place high among 
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those end s th e strengthenin g o f th e fabri c o f th e famil y an d th e 
protection o f it s members , especiall y children , fro m injur y an d 
molestation. Althoug h i t ha d bee n suggeste d tha t inces t wa s merel y 
an offenc e agains t a  particula r mora l creed , th e Commissio n coul d 
not accep t this . The examination o f th e subject persuade d the m tha t 
there were good reason s fo r retainin g the crime of incest , though th e 
Commission propose d t o narrow th e scope of it s application t o cases 
where th e nee d fo r it s specifi c sanction s wa s mos t apparent . 

In th e Commission' s view , th e reason s wh y th e offenc e shoul d b e 
retained include d th e following — 
(a) th e reduction o f the risk of the birth o f children wit h defects o f a 

genetic origin ; 
(b) th e preventio n o f psychologica l har m t o children ; 
(c) th e maintenanc e o f solidarit y withi n th e family ; an d 
(d) th e recognitio n o f th e oppositio n o f significan t number s o f th e 

community t o th e ide a o f sexua l intercours e betwee n blood -
relatives. 

But thes e consideration s applie d wit h ful l forc e onl y withi n th e 
nuclear family . The y di d no t appl y t o relationship s b y affinit y an d 
did no t appl y t o al l relationship s base d o n consanguinity . 

Set ou t belo w i s th e Memorandum' s summar y o f th e 
Commission's tentative proposals , upon whic h comment i s invited— 

(i) inces t should b e retained as a separate crime; 
(ii) th e crim e o f inces t shoul d no t b e constitute d b y intercours e 

between a  person and the relatives of his spouse; 
(iii) th e prohibition agains t inces t should extend only to the followin g 

relationships based on consanguinity— 
(a) parent s and children, 
(b) brother s and sister , 
(c) grandparent s and grandchildren , 
(d) uncle s and nieces, aunts and nephews, and 
(e) half-brother s an d half-sisters ; 

(iv) th e illegitimate child should be placed with regard to incest in the 
same position as the legitimate child; 

(v) sexua l intercourse between relations by adoption onl y should no t 
be characterised a s incest; 

(vi) shoul d th e protectio n availabl e unde r th e provision s o f th e law 
directed agains t sexua l offence s othe r tha n inces t b e extende d 
beyond the age of 1 6 in the case of femal e adopted child or step-
child?; 

(vii) shoul d increase d penaltie s b e available unde r suc h provision s in 
the case of the adopted child or step-child and, if so, should this be 
by way of removing or increasing statutory maxima?; 

(viii) th e present penalty fo r inces t should be retained; 
(ix) inces t should not be triable only in the High Court but should also 

be triable on indictment i n the Sheriff Court ; 
(x) th e present definitio n o f incest , requiring penetration , shoul d b e 

retained and should not be extended to other forms of sexual mis-
conduct presently covered by other offences ; 
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(xi) a s an alternativ e to prosecution an d punishment , provisio n shoul d 
be mad e withi n th e crimina l proces s to secur e hel p an d treatmen t 
for th e victi m o f inces t an d th e othe r member s o f th e victim' s 
family. 
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