
Miscellaneous 

Some Notes 
Australia Orga n Transplant s 

The Federa l Attorney-Genera l ha s referre d th e la w relatin g t o 
organ transplant s t o the Law Refor m Commissio n fo r examinatio n 
and repor t b y June 1977 . 

Among th e question s tha t th e Commissio n ha s bee n aske d t o 
examine ar e whethe r — 

(i) legislatio n shoul d be enacted t o deal not only with removal of 
parts of the human body but also with the preservation and use 
of th e whol e body ; 

(ii) th e wishe s of th e deceased dono r shoul d b e overriden b y th e 
person i n possession o f th e body ; 

(iii) provision s shoul d b e include d t o ascertai n quickl y i f th e 
deceased had authorized th e removal of parts of his body; and 

(iv) certai n relatives of the deceased should be able to object to the 
transplantation o f organs fro m th e deceased' s body . 

Mental healt h 
The Thir d Nationa l Menta l Healt h Nursin g Congres s wa s hel d i n 
Sydney i n September 1977 . The fou r da y Congress was attended b y 
over 30 0 psychiatric nurses , psychiatrists , socia l worker s and medi -
cal practitioners fro m Australia , Ne w Zealand , Ne w Guinea , Indi a 
and Thailand . 

In an address to the Congress entitled Th e Civi l Rights of Menta l 
Health Patients' , th e New South Wale s Attorney-General sai d tha t 
the utmos t car e shoul d b e take n t o ensur e tha t th e treatmen t o f 
mental illnes s di d no t undul y overrid e commonl y accepte d stan -
dards o f individua l liberty , particularl y wher e involuntar y patient s 
were concerned . 

The Attorney-Genera l disagree d wit h th e vie w o f th e State s 
Mental Healt h Ac t Revie w Committe e tha t th e force d adminis -
tration o f shoc k treatmen t t o involuntar y patient s wa s justifie d 
provided certai n safeguard s wer e met , an d state d tha t ther e shoul d 
be mor e stringen t lega l check s an d balance s o n th e admissio n o f 
involuntary patient s int o psychiatri c hospitals . 
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Poverty 
Various Report s prepare d b y th e Commissio n o f Inquir y i n t o 
Poverty have now been published . 

The Commission was appointed in 1972 to— 
(i) determin e the extent of poverty in Australia; 

(ii) t o determine the extent and effectiveness of existing measures 
and services, and the responsibility of Federal, State and local 
governments in matters associated with poverty; 

(iii) ascertai n th e factor s whic h caus e povert y i n Australia ; an d 
(iv) mak e recommendations on ways of reducing poverty. 
The variou s Reports include studies on matters such as law and 

poverty i n Australia, social-medica l aspect s of poverty, poverty in 
education, community welfare services, consumer views on welfare 
services and rented housing, food consumption patterns, long term 
unemployed persons under conditions of full employment, a model 
system o f welfar e servic e planning , povert y amon g Aborigina l 
families, th e effectivenes s o f communit y ai d centres , a  surve y of 
young workers, the problems of the aged, the utility of Australia's 
income security policies, and the welfare of migrants. 

In relation t o the Report on law and poverty in Australia, ther e 
are specific studies, conducted by Professor R . Sackville, Professor 
of Law at the University of New South Wales, on the legal needs of 
the poor , homeles s peopl e an d th e law , lega l ai d i n Australia , 
migrants and the legal system, and poverty and residential landlord-
tenant relationships . 

Still t o b e publishe d ar e studie s relatin g t o a  numbe r o f othe r 
topics, includin g bai l an d socia l security , povert y an d th e lega l 
profession i n Victoria , deb t recover y i n Australia , povert y an d 
mental illness , and consumer protection an d the incidence of con-
sumer problems. 

Mandatory reporting of child abuse 
According t o th e Chairma n o f th e Australia n La w Refor m 
Commission th e clai m tha t legislatio n compellin g th e reportin g o f 
cases of child abuse deterred parents from seeking help had not been 
proved. Th e Chairma n sai d tha t h e wa s awar e tha t th e Victoria n 
Government ha d decided no t t o introduce a  system of compulsor y 
reporting (see page 1152 of this issue), as other Australian States had. 
However, h e adde d that , "Th e clai m tha t compulsor y reportin g 
legislation deter s parents fro m seekin g medical help has never been 
established b y statistical information . Ther e is no doubt tha t com -
pulsory reporting is no panacea fo r the problem of child abuse. But 
no problem o f thi s kind can be tackled i f it s variety, incidence and 
frequency ar e all but unknown. " 

The Chairman , wh o wa s addressin g a  L a Trob e Universit y 
Seminar on Child Welfare La w Reform, sai d that i t was difficult t o 
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estimate th e nationa l incidenc e o f chil d abus e becaus e o f th e 
shocking state of crime statistics. 

He said tha t al l America n State s ha d law s of varyin g scop e and 
impact whic h require d physica l abus e o f childre n t o b e reported . 
"The consequenc e o f thi s legislatio n ha s been , a t th e very least , a 
better appreciation of the size and difficulties o f the problem and the 
proliferation o f a  numbe r o f nove l experiment s i n chil d abus e 
facilities", h e said. 

The Chairman said that th e Australian La w Reform Commissio n 
was planning procedures for compulsory reporting in the Australian 
Capital Territory . 

Drugs 
The Australian Government has appointed Mr. Justice Williams, a 
Judge o f th e Suprem e Cour t o f Queensland , t o ac t a s a  Roya l 
Commissioner i n a  national inquir y int o the use , etc. , of drugs in 
Australia. 

All stat e Governments , excep t thos e o f Ne w Sout h Wale s and 
South Australia which are holding their own inquiries into drugs, have 
agreed to support the national inquiry. 

The Royal Commission's terms of reference are as follows— 
(i) th e extent of, an d the methods used in 

(a) th e illegal importation of drugs, 
(b) th e illegal exportation of drugs, 
(c) th e illegal production of drugs, 
(d) th e illegal trafficking i n drugs; 

(ii) th e place s where drugs mentioned i n paragraph (i ) are pro-
duced or from which they are obtained and the places to which 
they are sent; 

(iii) th e extent to which 
(a) drug s are illegally used, 
(b) drug s lawfully obtained are diverted to illegal trafficking or 

illegal uses, 
(c) drug s are misused in so far as such misuse is relevant to the 

illegal use of drugs; 
(iv) th e extent (i f any) to which the illegal activities mentioned in 

paragraph (i ) or the illegal use or the diversion mentioned in 
paragraph (iii) are engaged in, directly or indirectly, by persons 
who engage, on an organised basis, in other illegal activities, 
whether or not related to drugs; 

(v) th e adequacy of existing laws (including the appropriateness of 
the penalties ) an d o f existin g la w enforcemen t (includin g 
arrangements fo r co-operatio n betwee n la w enforcemen t 
agencies) in relation to the prohibition, restriction or control of 
the importation, exportation, production, possession, supply 
or use of, or trafficking in , drugs; 
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(vi) whethe r ne w la w should b e enacted o r othe r measure s take n 
(including the taking of initiatives for the making or revision of 
international agreements ) t o remed y an y inadequacie s foun d 
to exis t unde r paragrap h (iii) . 

Interpretative provisions — 
(vii) th e expressio n "drug " mean s a  narcotic or psychotropic sub -

stance and includes every drug or substance specified i n any of 
the schedules to the single convention on narcotic drugs or the 
convention o n psychtropi c substances ; 

(viii) a  referenc e t o a  dru g include s a  referenc e t o a n articl e o r 
substance containin g a  drug ; 

(ix) a  reference t o the production o f a drug includes a reference t o 
the manufactur e o f a  dru g b y an y mean s an d als o include s a 
reference t o th e cultivatio n o r productio n o f an y plan t sub -
stance fro m whic h a  drug i s capable o f being derived ; 

(x) a  referenc e t o th e importatio n o r exportatio n of , o r t o traf -
ficking in , a  dru g include s a  referenc e t o th e importatio n o r 
exportation of , o r t o traffickin g in , a  plan t o r substanc e 
referred t o i n paragrap h (ix ) o r o f a  see d fro m whic h suc h a 
plant ca n b e cultivated . 

Direction t o Commissioner — 
To th e exten t tha t alcoho l ma y b e regarde d a s a  narcoti c 
substance, the commissioner i s to be directed to have regard to it 
only i n s o fa r a s i t i s necessar y t o d o s o fo r th e purpos e o f 
establishing the extent of the illegal use, orof the misuse, of other 
drugs i n accordanc e wit h paragraph (iii) . 

Combatting illici t drugs 
At th e hearing s o f th e Federa l Roya l Commissio n int o Drug s evi -
dence has been given before the Royal Commissioner, a  Judge of the 
Supreme Cour t o f Queensland, tha t has caused him to conclude tha t 
one perso n i n Sydne y i s controlling th e whol e o f th e traffickin g o f 
heroin throughou t Australia . 

Senior polic e officer s givin g evidenc e befor e th e Roya l Com -
mission hav e stated tha t the importation an d trafficking o f heroin in 
Australia i s on th e increase , an d the y calle d fo r power s t o enabl e 
them t o institut e borde r check s o f vehicle s travellin g betwee n th e 
Australian states , a s wel l as increase d power s o f search , includin g 
telephone tapping . 

The Federa l Ministe r fo r Busines s an d Consume r Affair s ha s 
visited fou r Sout h Eas t Asia n countrie s to meet wit h politicians an d 
government official s i n order that he might obtain more informatio n 
on th e rol e suc h countrie s ar e playin g i n attemptin g t o contro l th e 
trafficking i n hard drugs . 

Following th e Minister' s visit , a  secon d Australia n narcotic s 
bureau ha s bee n opene d i n South Eas t Asia , thu s givin g Australi a 
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one burea u i n Malaysi a an d anothe r i n Thailand . 
The Ministe r state d tha t h e was impressed wit h th e developmen t 

of Thailand' s la w enforcement agency , and the methods the agenc y 
was employing, an d with that country's determination t o reduce the 
production o f opium . 

Drug abuse 
A Repor t o n th e exten t an d natur e o f th e inappropriat e us e o f 
alcohol, tobacco , analgesic s an d cannabi s ha s bee n prepare d b y th e 
Senate Standin g Committe e o n Socia l Welfare . 

When table d i n Parliament , i t was  state d tha t thi s Repor t woul d 
make a significant contributio n t o one of the most importan t debate s 
now takin g plac e i n Australia . Thi s i s th e first , national , parlia -
mentary repor t int o th e us e an d abus e o f alcoho l an d tobacc o i n 
Australia, and the first attemp t t o state a national strategy fo r copin g 
with dru g abuse . 

The Committee' s Repor t note s tha t Australian s ar e compulsiv e 
and heav y dru g users , an d hav e alway s bee n so . Nationa l traditio n 
has len t toward s intoxication , rathe r tha n toward s sobriety . 

A tota l o f 8 4 recommendations wer e made in the Report , man y of 
which ar e highl y controversial . Amon g thes e ar e th e recommen -
dations tha t — 

(i) persona l us e o f marihuan a b e decriminalised ; 
(ii) tha t al l analgesics carry a n appropriat e cautionar y warnin g o n 

their containers ; 
(iii) tha t a  tota l ba n b e place d o n th e advertisin g o f tobacc o pro -

ducts i n al l area s unde r th e Australia n Government' s control ; 
and 

(iv) tha t th e Governmen t ba n th e advertisin g o f alcoholi c 
beverages. 

Use of Drugs and Crime 
The Australian Institut e of Criminology i s to conduct an inquiry into 
the connectio n betwee n th e us e o f drug s an d th e incidenc e o f 
violent crim e i n Australia . 

The Federa l Treasure r tol d Federa l Parliamen t tha t th e Federa l 
Taxation Departmen t wil l be asked t o supply th e New South Wale s 
Royal Commissio n int o Drugs with details of the income of person s 
suspected o f bein g involve d i n dru g trafficking . Th e Treasure r 
added, however , tha t i t woul d b e u p t o th e discretio n o f th e 
Commissioner o f Taxatio n whethe r suc h informatio n woul d b e 
furnished, an d ther e coul d b e n o questio n o f th e Commissione r 
being ordered t o supply th e informatio n involved . 
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Drug use and crime 
Between 3 0 and 4 0 per cent o f th e money spent o n illega l drugs in 
Australia is derived from crim e other than drug offences, accordin g 
to a Report "Dru g Use and Crime", issued by the Australian Insti -
tute o f Criminology . Th e offence s referre d t o include d propert y 
crimes, gambling offences an d prostitution . 

The Report bases its findings on a study of the criminal histories of 
1,000 Australian s convicte d o f dru g offences , an d state s tha t esti -
mates o f th e amoun t o f drug-relate d crim e in Australi a shoul d b e 
treated with caution. I t finds that drug-related criminal behaviour is 
particularly influence d b y socia l an d economi c factors . Fo r mos t 
narcotic addicts, criminal behaviour precede d addiction . 

A significant numbe r of narcotic addicts commit crimes to support 
their habits. Of these crimes, the majority involv e property offence s 
of good s whic h ca n b e sol d t o deriv e mone y fo r th e purchas e o f 
drugs. Ther e wa s a n increasin g tendency , however , fo r addict s t o 
indulge in crimes against persons to obtain money directly, as the risk 
of arrest and conviction for drug-related criminal activity is very low. 

The Repor t say s that, althoug h th e conclusions are largely based 
on American data, there is no reason to suggest that the same is not 
also true for Australia . Comparing these conclusions with the study 
of Australian offenders , th e Report say s the population o f narcotic 
users is composed of individuals with "widely varying habit sizes and 
frequencies,'' implyin g tha t aggregat e estimate s o f habi t sizes , and 
analyses based thereon , may be inappropriate. 

A significant percentag e (probably between 30 per cent and 50 per 
cent) of the income needed to support large habits is generated within 
the dru g distributio n networ k itsel f (tha t is , b y buying an d sellin g 
illegal drugs). 

The Repor t foun d that , althoug h thos e convicte d o f cannabi s 
offences cam e largely from th e same group as those who committed 
narcotics offences , fewe r cannabi s offender s ha d crimina l 
backgrounds. 

The Report recommend s that -
(i) th e Polic e Commissioner s establis h an d maintai n a  "heroin -

user crime index"; 
(ii) a n intensive study of the heroin distribution system, preferably 

in Sydney, should be made; and 
(iii) th e Commissioner s tak e th e initiativ e i n analysin g dru g 

policies, with a view to setting realistic goals for drug enforce-
ment. 

Alcohol, tobacco, analgesics and cannabis 
A Repor t o n th e exten t an d natur e o f th e inappropriat e us e o f 
alcohol, tobacco , analgesics and cannabis has been prepared b y the 
Senate Standing Committee on Social Welfare . 
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When table d i n Federa l Parliament , i t wa s stated tha t thi s Repor t 
would mak e a  significan t contributio n t o one of th e most importan t 
debates no w takin g plac e i n Australia . Thi s i s th e firs t nationa l 
parliamentary repor t int o th e us e and abus e o f alcoho l an d tobacc o 
in Australia , an d th e firs t attemp t t o stat e a  nationa l strateg y fo r 
coping wit h dru g abuse . 

This Committee Repor t note s that Australian s are compulsive an d 
heavy drug users , and hav e always been so . A total o f 8 4 recommen-
dations hav e bee n made , man y o f whic h ar e highl y controversial . 
Amongst thes e ar e th e recommendation s that — 

(i) persona l us e o f marihuan a b e decriminalised ; 
(ii) al l analgesic s carr y a n appropriat e cautionar y warnin g o n 

containers; 
(iii) a  total ba n b e placed o n th e advertising o f tobacc o product s in 

all area s unde r th e Government' s control ; an d 
(iv) th e Australia n Governmen t ba n th e advertisin g o f alcoholi c 

beverages. 

Dangerous drugs 
The Federa l Ministe r fo r Busines s an d Consume r Affair s ha s 
announced Cabine t approva l o f legislatio n imposin g harshe r 
penalties fo r th e offenc e o f traffickin g i n narcotic s an d othe r 
dangerous drugs . 

It i s propose d tha t th e penaltie s fo r dru g offence s involvin g th e 
illegal importatio n o r expor t an d possessio n o f th e relevan t drug s 
will b e increase d t o a  maximu m fin e o f $A100,00 0 o r 2 5 years ' 
imprisonment. 

The onl y dru g exclude d fro m th e increase d penaltie s wil l b e 
cannabis, i n lea f form . Th e penalt y fo r possessin g thi s dru g wil l 
remain a t a  $A400 0 fin e an d 1 0 years' imprisonment , o r a  $A400 0 
fine o r 1 0 years' imprisonment . 

Abortion debat e revive s 
Members o f Parliamen t ar e reporte d t o b e sharpl y divide d ove r 
measures whic h hav e bee n introduce d t o amend abortio n legislatio n 
enacted a s recently as last Decembe r [  noted a t (1978) 4 C.L.B. 239]. 
A petition signe d by more than 250,000 electors (about 20 per cent of 
the electorate ) ha s als o bee n presented , callin g fo r tota l repeal . 

Many women ar e now flying to Australia to obtain lega l abortion s 
there. 

Some se e th e issu e a s becomin g a  dominan t on e i n th e Genera l 
Elections schedule d fo r November , despit e th e MPs ' votin g o n a 
"conscience" an d no t o n a  part y basis . 
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Pornography 
The respectiv e Australia n Stat e an d Federa l Government s hav e 
agreed t o plac e tighte r control s o n th e publicatio n o f material s 
depicting paedopheli a an d sadism . 

The variou s minister s whos e portfolio s cove r censorshi p ar e t o 
discuss th e matte r a t anothe r meeting . 

Social service s and th e famil y 
The federa l Departmen t o f Socia l Security has published a  Report o n 
families an d socia l service s i n Australia . 

The 581-pag e Repor t i s in tw o parts : Volum e I  contains th e fore -
word an d summar y o f recommendation s an d si x chapter s coverin g 
the introductio n an d th e informatio n concernin g th e curren t an d 
future structura l form s th e famil y take s i n Australia n Society ; 
Volume 2 contains the analysis of the Committee's work explained in 
Volume I , an d appendice s relatin g t o muc h o f th e informatio n 
collected. 

The Repor t examine s th e service s tha t ar e directed , o r shoul d b e 
directed, t o assisting the social functioning o f individual s and group s 
of individual s i n familie s concerne d wit h th e chil d rearin g process . 

The Repor t doe s no t canvas s service s the objectives an d natur e o f 
which ar e primaril y relate d t o suc h matter s a s education , housing , 
adult corrections , health , an d recreation . 

Special appendices deal with income security and housin g policy as 
they affec t families . Als o covere d ar e th e rang e o f persona l socia l 
services affectin g man y differen t type s o f employe d personnel , 
administrative systems , publi c financin g an d legislativ e o r statutor y 
bases. Th e persona l socia l service s includ e — 

(i) al l thos e service s tha t assis t disadvantage d groups , suc h a s th e 
disabled, handicappe d an d retarded , t o liv e a s normall y a s 
possible; 

(ii) th e service s tha t assis t th e day to da y socia l functionin g o f th e 
aged, childre n an d families : th e service s tha t facilitat e an d 
support th e involvemen t an d participatio n o f peopl e i n thei r 
communities an d i n society ; 

(iii) th e service s tha t enhanc e an d maintai n employability ; an d 
(iv) th e linkag e an d referra l service s tha t joi n peopl e wit h service s 

and thereb y assis t i n meeting individual an d community needs . 

Genetic engineerin g 
A Professo r a t th e Australia n Nationa l University' s Schoo l o f 
Medical Research , wh o i s als o th e Chairma n o f a  Committe e 
established b y the Australian Academy of Science to monitor world-
wide developments i n genetic engineering, ha s advised Members of 
Federal Parliamen t tha t h e i s not convinced tha t ther e i s a need fo r 
any legislatio n o n geneti c engineerin g i n Australi a an d that , i f 
introduced, suc h legislation could become inflexible because science 
was changing an d scientifi c technique s developing so rapidly . 
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Report of the Australian Royal Commission on Human Relationships 
The Royal Commission on Human Relationships was established by 
the Australian Federa l Parliament after a n unsuccessful attemp t in 
1973 to pass a private member's Bil l to liberalise abortio n law s in 
Australian Federa l Territories . Th e motio n t o establish th e Com-
mission (approve d o n a free vot e by 85 votes to 11 ) encompassed 
broad terms of reference, the aim of which was to "enquire into and 
report upon the family, social, educational, legal and sexual aspects 
of male and female relationships" insofar as they could be improved 
by Government funding and facilities. The three Commissioners— 
Justice Elizabet h Evatt , Chie f Judg e o f th e Famil y Cour t o f 
Australia, Dr . Felix Arnott, Anglican Archbishop of Brisbane and 
Anne Deveson , broadcaste r an d journalist—bega n thei r wor k i n 
1974 and wer e expecte d t o produc e a  repor t b y mid-1978 . Thei r 
funding was cut in 1976 (a decision criticised by the Commissioners) 
and the Report was finalised an d released in November 1977. 

The thre e years ' investigation b y the Commission ha s produced 
one of the most comprehensive studies of social issues in Australias 
history. Its conclusions are based on 1,264 written submissions, oral 
evidence at public hearings by 374 people, informal discussions and 
research don e b y an d fo r th e Commission . Ever y individua l o r 
organisation with expert knowledge or point of view relevant to the 
enquiry was consulted or given an opportunity to contribute, and the 
list of submissions shows that a wide range of views was represented. 
The Repor t i s in seven parts, printed i n five volumes and includes 
511 unanimous recommendations covering the broad areas of edu-
cation i n human relationships; health and medical education; sexu-
ality and fertility; the family; equality and discrimination; and rape 
and other sexual offences . 

The Commissioners point out that the enquiry itself is a product of 
profound personal and social changes in the area of male and female 
relationships—changes whic h have occurred a t a  pace "previousl y 
unparalleled i n human history" . The y sa w thei r tas k a s exploring 
these changes and making recommendations which would be an aid 
to understandin g an d assis t institution s t o reflec t th e realit y an d 
meet the needs of contemporary Australian society. The constraints 
of space preclude the possibility of dealing with all the recommen-
dations or even subject headings (52 topics are listed in the table of 
contents), so the reaction of the community has been used as a guide 
in selecting specific recommendation s for comment. 

The Commission's findings that young people are ill-prepared to 
deal with th e pressures of a  rapidly changing society; that there is 
insufficient suppor t for the family structure when it is over-stressed 
and a paucity of social planning in areas affecting the family; that the 
changing role s o f me n an d wome n i n th e famil y an d societ y ar e 
inadequately deal t wit h i n education programmes ; tha t inequalit y 
and discrimination stil l exist in relation to sex, marital status, ethnic 
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background, minorit y group s an d education ; tha t th e need s o f 
groups suc h a s the handicapped , migrants , sol o parent s an d Abor -
iginals ar e inadequatel y met ; tha t th e trainin g o f professional s 
dealing wit h huma n relationship s problem s i s deficient ; an d tha t 
there i s an urgen t nee d fo r socia l and legislativ e changes to remed y 
these problem s hav e receive d widesprea d communit y suppor t an d 
praise fro m politica l an d churc h leaders . However , recommen -
dations resultin g from th e Commissions' belie f tha t "th e la w should 
not b e th e arbite r o f mora l values " an d tha t ignoranc e abou t 
sexuality an d fertilit y contro l shoul d b e rectifie d b y educatio n 
programmes an d b y informatio n bein g freel y available , hav e pro -
voked stron g criticism s fro m som e section s of th e community . Th e 
recommendations whic h hav e prove d contentiou s ar e th e lowerin g 
of the age of consent t o sexual intercourse to 15 ; the encouragemen t 
of the free displa y and advertising of contraceptives; the availabilit y 
of contraceptive s an d abortio n t o girl s o f 1 4 an d ove r withou t 
parental consent ; the availability of abortions up to the 22nd week of 
pregnancy a t the request of the woman, or later if mental or physical 
abnormality i s probable; the decriminalisation of homosexuality and 
the teachin g o f acceptanc e o f i t i n schools ; the decriminalisation o f 
incest betwee n consentin g couples over 17 ; the decriminalisation o f 
prostitution an d brothels ; the abolition of the offence o f rape and it s 
replacement wit h appropriat e assaul t charges ; an d th e remova l o f 
criminal sanction s agains t teacher s where intercours e occur s with a 
student o f 1 7 years or over . 

While recognising that many people have sincere moral objections 
to man y o f thes e proposals , i t i s regrettabl e tha t th e respons e o f 
some publi c figure s an d of some sections of the medi a ha s not bee n 
conducive t o rationa l debate . Th e controversia l recommendation s 
were leake d durin g a n election campaig n an d wha t on e newspape r 
described a s "chea p politica l point-scoring " followed . Pres s state -
ments describin g th e Repor t a s "horrific" , "appalling" , "abomin -
able" an d "fairl y revolting " wer e issued , an d man y newspaper s 
responded b y labellin g th e Repor t a s Th e Se x Report' . Th e com -
munity's reaction , a s evidence d b y letter s an d publi c comments , 
ranged fro m describin g the Repor t a s "an extravaganz a o f licence " 
to "th e mos t importan t socia l documen t eve r produce d i n 
Australia". 

In summarisin g th e ramification s an d examinin g th e likel y im -
plementation of the Report, the unfortunate natur e and timing of its 
release ar e see n a s inhibitin g reasone d discussio n i n both th e com -
munity an d parliament . I t wa s t o be expecte d tha t a n enquir y int o 
such delicate and morally sensitive areas of human behaviour woul d 
produce som e controversia l conclusions , bu t i n a  calmer , non -
election atmospher e i t is hoped tha t they will be reconsidered i n the 
context o f th e whol e Report . Wit h perceptio n an d enlightene d 
judgment th e Commissioner s hav e frame d recommendation s t o 
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protect th e individua l an d th e family , an d th e socia l an d lega l 
implications o f thei r finding  ma y hav e a  significan t effec t o n th e 
course take n b y Australian societ y fo r decade s t o come. 

It i s probable tha t considerabl e tim e wil l pass before part s of th e 
Report ar e implemented , bu t th e seriou s socia l issue s raise d meri t 
study by all sections of the community. Despit e the wide parameter s 
of the Report , th e mass of data contained withi n it , and th e numbe r 
of recommendation s finall y made , th e essenc e o f th e Roya l Com -
mission o n Huma n Relationship s i s best capture d b y th e Commis -
sioners' own statemen t tha t "throughou t th e enquiry w e have bee n 
guided by a belief i n the right and integrity of the individual to make 
free choice s i n th e contex t o f huma n relationships , an d t o hav e 
access t o th e knowledg e an d skill s whic h giv e suc h a  fre e choic e 
meaning". Lesle y Vic k 

Mental healt h 
The Chairman o f th e Australian La w Refor m Commissio n ha s called fo r 
legislation t o preven t peopl e bein g wrongl y committe d t o menta l 
hospitals. H e said tha t existin g laws in this area wer e outdated an d faile d 
to protec t peopl e fro m arbitrar y an d ''oppressive' ' commitment . 

Delivering th e 20t h Barto n Pop e Lectur e fo r th e Sout h Australia n 
Association fo r Menta l Health , Mr . Justic e Kirby said tha t th e law should 
be brough t int o lin e wit h medica l an d socia l developments . H e sai d tha t 
mental illnes s wa s rarel y defined , eve n i n psychiatri c textbooks . 

"The apparen t fait h i n psychiatry i s not always borne out b y the result s 
of psychiatri c treatment" , h e said . "Man y psychiatrist s woul d surel y 
agree wit h this . Withi n psychiatr y ther e ar e differing , an d sometime s 
competing, conflicting school s of thought . Withou t specifi c criteri a an d a 
real prospec t o f usefu l curativ e treatment , commitmen t t o a  menta l 
hospital i n a  particular cas e may b e oppressive and eve n arbitrary . Ther e 
is n o doub t tha t th e mentall y il l an d intellectuall y handicappe d suffe r 
additional disadvantage s i n the state of ou r law, " h e said. "I t i s my hope 
that lawyers , law-maker s an d la w reformer s wil l pla y thei r par t t o 
improve thi s situation. " 

Mr. Justic e Kirb y sai d patient s disputin g menta l ill-healt h shoul d hav e 
compulsory, free , lega l representation . "Thi s i s no t a  matte r o f forcin g 
lawyers an d othe r representative s o n confused , disturbed , o r dangerou s 
mental patients" , h e said. "I t i s a matte r o f providin g check s agains t th e 
needless los s o f freedo m b y peopl e whos e conduct , thoug h i t ma y b e 
unusual, doe s no t typicall y endange r themselve s o r society. " 

He als o calle d fo r decriminalisatio n o f suicid e i n al l State s (thi s ha s 
been done in Victoria) and said that th e survivor of a suicide pact i n which 
the other person had died should not be guilty of murder, bu t guilty of th e 
lesser crim e o f manslaughter . Ther e shoul d b e a  specifi c offenc e o f 
inciting o r aidin g a  suicide or attempte d suicide , h e said. Prope r suppor t 
facilities shoul d b e provide d fo r peopl e wh o survive d a  suicid e attempt . 

Mr. Justic e Kirb y als o calle d for — 
(i) attentio n t o th e separat e an d specia l problem s o f intellectuall y 

handicapped people ; 
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(ii) facilitie s fo r menta l health problems created by drugs of addiction; 
(iii) a  review of the rights of people held "at the Governor's pleasure"; 
(iv) automati c revie w o f th e statu s o f involuntar y patient s i n menta l 

hospitals; 
(v) a  reduction in the number o f patients in mental hopsitals ; and 

(vi) a  reductio n i n th e average period o f a  menta l patients ' perio d o f 
compulsory commitment befor e i t was reviewed. 

He sai d tha t i t wa s importan t t o recognis e tha t th e syste m o f 
involuntary admissio n t o a  menta l hospita l wa s secon d onl y t o th e 
criminal justice system in the impact it could have on the civil rights of the 
individual. "Imagin e wha t a n outcr y ther e woul d b e i f a  perso n wer e 
sentenced t o imprisonmen t i n Australi a withou t a  trial , o r fo r a 
generalised purpos e suc h as the protection o f others, " h e said. H e also 
quoted Ne w South Wales ' figure s whic h estimated tha t ove r hal f thos e 
admitted t o Sydney' s Calla n Par k Hospita l wer e no t sufferin g menta l 
illness "in an y strict interpretation o f that term" . 

He believed that the grounds for involuntary commitment needed to be 
more clearl y specified . Betwee n 2 5 an d 3 0 pe r cen t o f admission s t o 
Australian menta l hospital s wer e b y involuntar y patients—abou t 
15,000 people each year. The law should question closely the sending of 
people to mental institutions as it did the sending of people to prisons, he 
said: "What w e are dealing with is the personal freedom an d individua l 
liberty o f a  large and probabl y growing section o f the community. On e 
can se e the proble m i n bette r perspectiv e i f i t i s remembered that , o n 
average, the number confined i n Australian prison s at any time is in the 
order o f 10,00 0 people." 

Suicide and mental health 
The Chairma n o f th e Australia n La w Refor m Commissio n ha s 
recommended that the crime of suicide, though rarely prosecuted, should 
be abolished . H e sai d tha t i f ther e wa s a  rea l ris k o f prosecution , th e 
depression o f th e attempte d suicid e migh t b e intensifie d an d coul d 
provide a basis for furthe r attempts . 

He also recommended that the survivor of a suicide pact who had killed 
the decease d part y shoul d b e guilt y o f manslaughter , an d not , a s a t 
present, of murder. Instea d there should be a specific offence o f inciting, 
counselling, aidin g and abettin g th e suicide or th e attempted suicid e of 
another. 

Delivering th e 20t h Barto n Pop e Lectur e t o th e Sout h Australia n 
Association of Mental Health, the Chairman said that mental-health laws 
needed t o b e reforme d t o kee p pac e wit h medica l an d socia l 
developments. "Mor e tha n 60,00 0 peopl e ente r Australia n menta l 
hospitals ever y year" , h e said , "Betwee n 2 5 an d 3 0 pe r cen t o f thi s 
number are committed a s involuntary patients" . 

He recognised tha t a  person sufferin g fro m menta l illnes s might also 
suffer socia l harm i n the nature of embarrassment o r ridicule , or in the 
nature of lost employment prospects , or even harm of a financial natur e 
for himsel f o r hi s family . However , whil e i n som e case s i t migh t b e 
appropriate t o mak e attempt s t o persuad e suc h a  perso n t o accep t 
voluntary treatment , har m o f a  social, moral or financia l natur e should 
not justify detentio n withou t consent . 
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The Chairman predicted tha t mental-health la w reform woul d involve 
measures t o provid e effectiv e scrutin y o f medica l decision s t o commi t 
unwilling peopl e t o menta l hospital s an d a  stricte r definitio n o f th e 
criteria justifying involuntar y commitment . I n thi s regard , h e said tha t 
there should als o be legal provisions and other representation t o mental 
patients, automatic review of the status of involuntary patients in mental 
hospitals, an d a  reductio n i n th e averag e perio d o f compulsor y 
commitment before review . 

He said that institutions were "frequently oppressiv e to the individual, 
destructive o f self-relianc e an d sometime s brutalisin g bot h t o th e 
institutionalised and those who guard them. In the criminal justice area, it 
is recognised that some, including some mentally ill persons convicted of 
criminal offences, mus t be confined unde r close scrutiny. But the search 
is now commenced to find, fo r many who do not require such oppressive 
treatment, contro l which wil l be less costly and which will help to instil 
greater self-control an d appreciation of the obligations that attend living 
in a modern independent community" . 

Australia -  Publi c Health 
A.C.T. Th e Australia n Capita l Territor y Healt h Commissio n i s i n th e 

course o f preparin g new , comprehensive , foo d law s fo r th e 
Territory. 

The laws , whic h ar e base d o n standard s recommende d b y th e 
National Health and Medical Research Council for incorporation in 
Australian State and Territory legislation, will apply to the purity of 
food an d t o th e preparatio n an d sal e o f foo d i n th e Territory . 

Abortion 
The Australian Government has rejected the recommendation of the 
Australian Capita l Territory' s Legislativ e Assembl y tha t a  free -
standing abortion clinic should be built within hospital grounds and 
administered by the Territory's Health Commission. 

The Governmen t ha s als o decline d t o accep t th e Assembly' s 
recommendation that the Government incorporate the ruling of Mr 
Justice Menhennitt of the Supreme Court of Victoria (which enabled 
an abortion to be performed i f medical practitioners considered the 
woman's menta l o r physica l healt h t o b e i n jeopardy ) int o th e 
Territory's la w relatin g t o abortions . Instea d o f acceptin g th e 
Assembly's recommendation for a permanent Termination of Preg-
nancy Ordinance fo r th e Territory, the Government ha s extended 
indefinitely it s present ban on private abortion clinics. 

The Assembly's recommendations to the Government arose out of 
a 103-pag e Repor t t o th e Assembl y b y th e Assembly' s Standin g 
Committee on Education an d Health which recommended 45 pro-
posals for abortion law reform in the Territory. 
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Mental Healt h Advisor y Committe e 
Two members of community groups will have places on an eight-man 
advisory committe e o n menta l healt h whic h ha s bee n recommende d 
by the Australia n Capita l Territor y Healt h Commission . 

The Commissio n approve d a  recommendatio n b y it s Legislatio n 
Committee tha t provisio n b e mad e i n th e propose d Menta l Healt h 
Ordinance fo r suc h a n advisor y committee . 

The membershi p o f th e committe e woul d consis t o f th e 
Commissioner o r hi s nominee, th e Directo r o f Menta l Healt h o r hi s 
nominee an d si x othe r peopl e nominate d b y th e Commissione r an d 
include a  healt h administrator , a  doctor , a  clinica l psychologist , a 
social worke r an d tw o member s o f communit y group s o r agencie s 
working i n th e field . 

One o f th e Committee' s dutie s wil l b e t o advis e th e Commissio n 
on standards of care and treament o f people with mental dysfunctio n 
so a s t o ensur e th e preservatio n o f thei r huma n rights . 

The Commissio n als o approved a  recommendatio n tha t th e treat -
ment o f alcoholic s an d dru g dependent s b e removed fro m th e scop e 
of th e propose d Ordinance . 

The recommendatio n als o sai d tha t afte r th e introductio n o f th e 
Mental Health Ordinance, new legislation to cover alcholics and dru g 
dependents woul d b e a  matte r fo r consideration . 

A u s t r a l i a - Dru g traffickin g 
The Roya l Commissio n o f Inquir y int o Dru g Traffickin g appointe d 

New Sout h b y th e Ne w Sout n Wale s Governmen t i s callin g fo r publi c sub -
Wales mission s o n it s third ter m o f reference . 

The term s o f referenc e o f th e Roya l Commission , ar e no w a s 
follows -

(i) th e cultivation, production , manufacture , distribution , supply , 
possession an d us e o f 
(a) drug s tha t are , fo r tim e being , drug s o f addictio n o r pro -

hibited drug s withi n th e meaning o f th e Poison s Act , 196 6 
(N.S.W.), 

(b) othe r drugs (other than tobacco and alcohol) that are drugs 
of dependenc e o r o f dependenc e potential ; 

(ii) th e identit y o f person s involve d i n 
(a) th e cultivation , production , manufacture , distributio n o r 

supply, wher e contrary to the laws of the State, of drugs of 
the kind s referre d t o i n paragrap h (i) , or i n the possessio n 
or us e b y other s whe n contrar y t o thos e laws , o f thos e 
drugs, o r 

(b) illega l o r imprope r activite s in connection wit h th e matter s 
referred t o i n sub-paragrap h (a) ; an d 

(iii) whether , i n the light o f th e findings o f th e Commission o n th e 
above matters , change s ar e desirabl e i n 
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(a) th e manne r i n whic h th e law s o f th e Stat e relatin g t o th e 
possession an d use , cultivation , production , manufacture , 
distribution an d suppl y o f drugs of the kinds referred t o in 
paragraph (i ) ar e administere d b y th e authoritie s o f th e 
State, whethe r actin g alon e o r i n co-operatio n wit h th e 
authorities o f othe r State s o r th e Commonwealth , o r 

(b) thos e law s referred t o i n sub-paragrap h (a) . 

Child abus e 
The New South Wale s Child Lif e Protectio n Unit , establishe d unde r 
the Child Welfar e (Amendment ) Ac t 197 7 (N.S.W.), ha s reporte d a 
500 per cen t increas e in the incidence o f chil d abus e i n the State {se e 
also (1979 ) 5  C.L.B. 445] . 

Under th e amending Ac t medica l practitioner s ar e protected fro m 
civil litigation i f they report incidenc e of child abuse, as are member s 
of th e publi c actin g i n goo d faith . 

The State's Departmen t o f Youth an d Communit y Services , which 
administers th e Act , ha s stated tha t ther e is a growing trend fo r self -
referral i n cases wher e parent s wh o ar e abusing , o r o n th e poin t o f 
abusing, th e childre n contac t th e Uni t themselves . 

Patients' right s 
The Medica l Consumers ' Associatio n o f Ne w Sout h Wale s ha s 
drafted a  Patients' Bill of Rights. One of the main features of the Bill 
is a provision tha t would give patients the righ t to have informatio n 
on matter s relatin g t o thei r healt h an d medica l treatmen t state d i n 
plain language . Othe r provision s i n the Bil l would — 

(i) enabl e a patient to , in effect, mak e a "living will" stating what 
they woul d lik e t o b e don e t o the m i f the y becam e uncon -
scious; 

(ii) giv e a  patient a  right  t o seek alternativ e mean s of health car e 
and treatment, such as acupuncture, herbalism, hypnotherap y 
and naturopathy ; 

(iii) entitl e a patient to refuse an y specific treatment, drug , exami-
nation o r othe r healt h car e procedures ; an d 

(iv) provid e a  patient with a right of access to his medical records . 
Copies o f th e Bil l hav e bee n sen t t o al l hospital s i n Ne w Sout h 

Wales an d t o the Stat e and Federa l Attorneys-General . 

Hazardous children's toys 
The Ne w Sout h Wale s Ministe r fo r Consume r Affair s ha s intro -
duced regulation s tha t enabl e th e State' s authoritie s t o ban th e sal e 
of toy s i n th e Stat e whic h ar e foun d t o be hazardou s b y the State s 
Products Safet y Committee . 
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Child abuse 
The New South Wales Minister for Youth and Community Services 
has introduce d a  Bil l t o amen d th e State' s Chil d Welfar e Ac t t o 
make i t compulsor y fo r medica l practitioner s an d othe r person s 
having a professional contac t with a child to notify th e Director of 
the Department o f Youth and Community Services of any cases of 
the child being abused. 

Under th e legislation , parents who leave small children alone in 
motor vehicles for an "unreasonable length of time" will be liable to 
fines of between $A200 and $A1000. 

Marihuana 
The Attorney-Genera l fo r Ne w South Wales is to introduce legis-
lation int o the New South Wales Parliament t o amend the State' s 
present law s against the use or possession of marihuana. 

The propose d amendment s will , i f enacted , mea n tha t anyon e 
arrested fo r smoking or possessing small quantities of the drug will 
be subject only to a minor fine and not to imprisonment. However , 
the amendment s wil l no t appl y t o person s charge d wit h sellin g 
marihuana o r with having amounts considered t o be excessive fo r 
personal use . 

At present, the law provides for a maximum penalty for possess-
ing o r usin g marihuan a o f a  fin e o f $A200 0 and tw o years ' har d 
labour. However, statistics show that magistrates are imposing fines 
of between $A6 0 and $A80, and not imprisoning offenders . 

The Attorney-Genera l state d tha t i t was his personal vie w that 
persons who smoked marihuana should not be sent to prison, as the 
effects o f th e dru g wer e show n b y medica l evidenc e t o b e les s 
harmful tha n the consumption of alcohol and tobacco. 

Victimless crimes 
A specia l committe e ha s recommende d t o th e Ne w South Wale s 
Government sweepin g change s t o th e la w regardin g drunkeness , 
vagrancy an d prostitution . Th e committe e ha s recommende d th e 
repeal of prison sentences for prostitution and vagrancy. Drunken-
ness, i t sai d shoul d n o longer b e an offence . I t recommend s tha t 
police b e able to take a person suspected of being drunk befor e a 
court, whic h coul d admonis h hi m o r requir e hi m t o undertak e 
medical treatment . Th e court s coul d requir e vagrant s t o atten d 
rehabilitation centre s for u p t o one mont h fo r appropriat e treat -
ment. The committee recommends that the fine for prostitution be 
reduced from A$400 to A$200 and that the six months' gaol sentence 
be abolished . 
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Rights of the mentally ill 
The Institute of Criminolog y a t Sydney University has conducted a 
Seminar o n th e Right s of th e Mentall y Ill  a t which , inte r alia , th e 
rights of menta l patient s to such things as legal representation wa s 
discussed b y lawyers, doctors, psychiatrist s and welfare workers . 

Consumer protection 
The New South Wales Government has introduced a Bill to make it 
illegal for retailer s of bread i n the State to return any bread which 
they are unable to sell to the bread's manufacturers . 

The New South Wales Government has also introduced a Bill that 
requires many perishable products which are likely to perish after a 
period of three months to two years, such as chewing gum, peanuts, 
chocolate, cosmetics , biscuit s an d cereals , t o carr y a  plainl y 
expressed, and prominently displayed, date of manufacture on their 
labels. Th e State' s Ministe r fo r Consume r Affair s ha s announced 
that, afte r th e Bil l is enacted, manufacturer s wil l have one year to 
ensure tha t thei r product s compl y wit h th e ne w law . The State' s 
Minister for Health is preparing similar legislation that will apply to 
food whic h perishe s mor e quickly , suc h a s milk , brea d an d eggs . 

Psychosurgery 
The New South Wales State Government is considering the Report 
of an inquiry panel that was appointed to investigate psychosurgery 
techniques at the State's leading psychiatric hospital. 

The panel recommended that all future cases of psychosurgery be 
referred t o a  specia l boar d fo r approval . Thi s board , comprisin g 
medical experts , lawyer s and private citizens, would require proof 
that the patient had given "informed consent " before an operation 
involving psychosurgical techniques could be performed . 

"informed consent" would be based on evidence of the patient's 
capacity to make a rational decision and proof that his own medical 
practitioner ha d detaile d th e procedur e an d an y associate d risks . 
The inquiry felt that no person who refused suc h operations should 
ever have an operation performe d o n him against his will unless a 
Judge o f th e Suprem e Cour t foun d th e patien t t o be incapable of 
making a rational decision. In such a case the Judge could authorise 
the operatio n i f i t was proved t o hi s satisfaction, o n medica l evi-
dence, tha t th e operatio n wa s require d t o reliev e "sever e an d 
intractable suffering" . 

Medical practitioners 
The New South Wales Attorney-General ha s appointed a  commit-
tee, unde r th e chairmanshi p o f th e Chie f Justic e o f th e Suprem e 
Court, t o investigat e th e difficultie s medica l practitioner s hav e in 
giving evidence in court proceedings. 
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Licensing of hostels 
The New South Wales Government i s investigating the licensing of 
hostels and boardin g house s with a  view to increasing thei r socia l 
status and well-being. The Government's decision arose out of the 
Report of the Federal Government's Commission on Poverty which 
found tha t man y peopl e wh o wer e discharge d fro m psychiatri c 
hospitals lived on or below the poverty line. 

The Stat e Ministe r o f Health als o stated tha t th e Stat e Healt h 
Commission was already reviewing the operation of the State Men-
tal Health Ac t 1958 , including its sociological aspects. 

Chiropracty 
The Ne w South Wale s Ministe r fo r Healt h ha s announced tha t h e 
will introduc e legislatio n late r thi s yea r t o requir e al l person s 
practising manipulative therapy in the State to be registered. 

Consumer protection 
The Department of Consumer Affairs is conducting an investigation 
into the pest exterminator firms operating in the State. 

Victimless crime 
The New South Wales Government has sponsored an international 
seminar on "victimless" crime. 

The seminar,  whic h was opened by the State's Premier, i s being 
used a s a  basi s fo r assistin g th e Stat e Governmen t t o prepar e 
legislation t o decriminalise many victimless crimes. 

Child neglect and abuse 
A New South Wale s senior pediatricia n ha s stated tha t ther e is a reluc-
tance on the part of Australian doctors to diagnose and report instances 
of child abuse and that they helped to hide the extent of the problem. The 
pediatrician wa s speaking a t a  conference hel d a t Sydne y in Septembe r 
1980 on child neglec t and abuse that wa s jointly sponsored b y the State 
Department of Youth and Community Services and Kuring-gai College of 
Advanced Education. The senior pediatrician told the conference that the 
medical professio n ha d a  significant responsibilit y t o the community in 
the prevention of child abuse. However, this responsibility was sometimes 
neglected because of the unwillingness or the inability of practitioners to 
recognise th e symptom s o f th e abus e o r th e potentia l chil d abus e i n 
parents. 

The "baby-bashin g syndrome " ha d no t bee n publicl y acknowledge d 
until 1962, he said, and, because of this late recognition, Australian medi-
cal school s ha d no t develope d adequat e teachin g i n thi s area . Prac -
titioners frequentl y di d no t diagnos e o r repor t case s o f chil d abus e 
because they feare d becomin g involved in subsequent lega l proceedings. 
He said tha t legislatio n ha d bee n introduce d int o Ne w South Wale s in 
1977 making i t compulsor y t o repor t case s o f chil d abuse , an d tha t i n 
every year since 1977 about 850 cases had been reported by private prac-
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titioners; only 2. 9 per cen t o f thes e cases had bee n reporte d b y private 
practitioners. 

A former Presiden t o f the Council fo r Civi l Liberties described to the 
conference th e difficulties experience d by advocates appearing fo r child-
ren at the Childrens' Courts on complaints of neglect or abuse. She said 
that i t was essential that advocates have sufficient acces s to independent 
researchers to enable them to put impartia l cases to the courts. 

Children born through artificial inseminatio n 
In July 1980 the Attorney-General fo r New South Wales announced that 
the Standin g Committe e o f Australia n Attorneys-Genera l ha s agree d 
on a  proposal t o ensure ful l lega l status fo r childre n born through arti -
ficial inseminatio n dono r sperm . 

The Attorney-General sai d tha t i t was estimated tha t a t presen t ther e 
were about 10,00 0 children in Australia already born or about to be born 
as the result of artificial insemination by the sperm of a donor. He added: 
"At la w these innocent children suffe r grievou s handicaps because they 
cannot be regarded as legitimate. Such children suffered lega l disabilities 
mainly whe n i t cam e t o inheritanc e an d maintenance . Th e ver y rea l 
danger i s that i n a  contest ove r inheriting property o f thei r sociologica l 
father (the husband of their mother at the time of their birth) these child-
ren wil l com e of f secon d bes t compare d t o an y legitimat e childre n o r 
other beneficiaries . Simila r problem s threaten i n the area o f claim s fo r 
maintenance from th e sociological father.' ' 

The Attorney-Genera l sai d tha t th e Standin g Committe e ha d als o 
agreed to recommend to their respective governments that they introduce 
legislation to provide that a husband who consents to his wife having arti-
ficial insemination shall be deemed to be the father o f the resulting child. 
The Standing Committee had also agreed to recommend that provision be 
made that a  sperm donor shal l have no rights or liabilitie s in respect of 
any child conceived through use of his semen, and that any child so con-
ceived shall have no rights in respect o f it s donor father . 

Australia— Chil d bashing 
Queensland Th e Minister fo r Healt h fo r Queensland ha s announced tha t he will 

be introducing a Bill to amend the State's Health Acts 1937-1952 so 
as to require the State's medical practitioners to report cases of child 
bashing or suspected chil d abuse to the State's Director-General o f 
Health and Medica l Services. 

Organ transplants 
Draft legislatio n t o permi t orga n transplant s t o tak e plac e i n 
Queensland wa s discusse d a t th e Australia n Healt h Ministers ' 
Conference hel d at Brisban e in June 1979. 

The Queenslan d Ministe r fo r Healt h sai d tha t th e Conferenc e 
would hea r about th e draft o f the Human Tissue Transplant Bil l in 
Queensland. 

He sai d i t wa s agains t th e la w unde r th e Crimina l Cod e o f 
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Queensland no w fo r a n organ , suc h a s a kidney , t o b e donated b y a 
living perso n fo r transplan t purposes . Th e draf t legislatio n woul d 
cover donation s b y livin g an d dea d people , an d thi s woul d 
significantly increas e th e numbe r o f kidney s availabl e fo r peopl e 
presently o n dialysi s machines . 

Ministers o f Healt h fro m al l State s an d th e Federa l Ministe r o f 
Health attende d th e Conference wit h thei r senio r advisers from 2 7 to 
29 June . 

Other topic s tha t wer e discusse d include d th e Harrisbur g nuclea r 
accident, Indo-Chines e refuge e healt h schemes , th e draftin g o f a 
Model Foo d Ac t coverin g packagin g an d handling , an d unifor m 
controls ove r electro-medica l equipment . Th e Queenslan d Ministe r 
for Healt h sai d tha t larg e amount s o f ne w electroni c medica l 
equipment wer e no w available . Unifor m legislatio n was  neede d t o 
evaluate thes e machine s befor e the y coul d b e used . 

Child abus e 
Special anti-chil d abus e team s wil l b e establishe d i n 3 3 centre s 
throughout Queensland . 

The teams have been forme d followin g th e passing o f specia l anti -
child-abuse law s b y th e Stat e Government , whic h make s i t 
compulsory fo r doctor s t o repor t child-abus e cases . 

The State's Minister fo r Healt h state d tha t thre e basic members of 
the tea m woul d b e a  doctor , a  policema n an d a  Children' s Service s 
Child Car e officer. H e said that th e teams would be established i n 15 
major centre s i n th e State , an d tha t ther e would als o be teams in 1 8 
regional centres . 

The Ministe r sai d tha t althoug h th e incidenc e o f chil d abus e i n 
Queensland i s no t known , th e Stat e Governmen t wa s concerne d b y 
the apparent exten t of the problem and the complexity of handling it . 

The new legislation made it mandatory fo r medica l practitioners t o 
notify th e Director-Genera l o f Healt h an d Medica l Service s o f a n 
instance wher e the y suspec t a  chil d ha s bee n abuse d o r neglected . 

He state d tha t "chil d abuse " i s an y ac t o r omissio n whic h 
endangers o r impair s a  child' s physica l o r emotiona l healt h an d 
development, an d include d physica l abus e an d corpora l 
punishment,emotional abuse , physica l neglec t an d inadequat e 
supervision, emotiona l deprivation , sexua l abus e an d exploitation . 

Australia— Non-medica l us e o f drug s 
South A  research pape r tendere d i n evidence to the South Australia n Roya l 
Australia Commissio n int o th e Non-medica l Us e o f Drug s ha s concluded tha t 

the maximu m penaltie s i n man y case s wer e unrealisti c i n relatio n t o 
the harm actuall y caused b y the drugs, and call s for a  reclassificatio n 
of al l dru g offence s an d penalties . 
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The paper , writte n b y a  la w lecture r a t th e Sout h Australia n 
Institute of Technology and a research officer attache d to the Royal 
Commission, examined in detail the principles and statistics of drug 
prosecutions and sentencin g i n South Australi a betwee n Jun e 197 4 
and Jun e 1977. 

The authors of the paper concluded , inte r alia , that— 
(i) mor e than 93 per cent of drug offences prosecute d i n the firs t 

half o f 197 7 involve d th e us e o f cannabi s an d onl y a  smal l 
number involve d th e use of heroin ; 

(ii) judges and magistrates increasingly relied on the imposition of 
fines rathe r tha n o n priso n sentence s to discourage dru g use, 
and approximatel y hal f th e numbe r o f person s convicte d fo r 
the illegal use of cannabis were fined only ; 

(iii) Sout h Australia n court s differe d fro m thos e i n othe r 
Australian State s in taking into consideration the type of drug 
involved, th e amoun t o f dru g used , th e motive s o f th e 
trafficking i n and using drugs, and othe r circumstances ; 

(iv) th e State's judges and magistrates were aware of the effects of 
different drugs , and tende d t o impose mor e lenient sentence s 
on offenders usin g less harmful drugs ; and 

(v) betwee n 80 - 8 5 per cent of people charged with drug offence s 
in the State were convicted. 

The author s als o questione d th e vie w tha t th e user s o f cannabi s 
must be severely penalised becaus e otherwise they might progres s to 
using opiates . The y considere d tha t i t coul d no t b e assume d tha t 
most users of cannabis came into contact with dealers in hard drugs, 
since many of them obtained th e drugs fro m thei r friends . 

Sport Insurance 
The South Australian Minister for Labour and Industry has tabled a 
Report recommendin g the establishment o f a n insurance scheme to 
cover sportsmen an d sportswome n agains t injury . 

Under th e propose d scheme , whic h woul d cove r som e 250,00 0 
sportsmen and sportswomen, a  death benefi t o f $A25,000 would be 
paid t o th e dependant s o f a  decease d sportsma n o r sportswoman . 
Full tim e professiona l sportsme n an d sportswome n woul d b e 
excluded fro m th e benefit s o f th e scheme , togethe r wit h person s 
involved in the horse racing and trotting industries . 

The Report recommend s that — 
(i) th e only sporting activitie s covered shoul d b e organized com-

petitive sports involving a degree of skill and physical prowess; 
(ii) th e participants fo r who m acciden t cove r should b e provided 

are those paid to play, other than full-tim e professionals , an d 
persons wh o ar e no t pai d t o play , excep t primar y an d 
secondary school students engaged in school competitions; and 

(iii) th e schem e shoul d cove r officia l clu b trainin g session s an d 
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journeys t o an d fro m trainin g session s an d matches , an d 
include al l players , whethe r pai d o r not , wh o ar e registere d 
with th e club . 

Non-medical us e o f drug s 
The Sout h Australia n Roya l Commissio n int o Drug s ha s publishe d 
its thir d discussio n pape r o n th e non-medica l us e o f drugs . 

In it s 125-pag e Pape r th e Roya l Commissio n call s fo r a n en d t o 
criminal punishmen t fo r th e use and possessio n o f drug s in the Stat e 
and conclude s tha t i t i s wrong t o assum e tha t ther e i s a  substantia l 
consensus in Australia opposed t o the non-medical us e of drugs . The 
Commission's Pape r argues that i t is wrong to think tha t mos t peopl e 
are opposed t o the non-medical us e of drugs simply because many of 
them us e alcohol, tobacc o and pain-killer s bu t preten d tha t thes e are 
not i n fac t drugs . 

The Roya l Commissio n note s tha t th e Proprietar y Associatio n o f 
Australia, whic h represent s manufacturer s o f over-the-counte r 
medicines, ha s admitte d tha t Australia' s analgesi c consumptio n i s 
160 per cen t highe r tha n i n Western Europe , 8 5 per cen t highe r tha n 
in th e Unite d State s o f Americ a an d 5 0 pe r cen t highe r tha n i n 
Britain. Accordingly , th e Roya l Commissio n recommend s stringen t 
control ove r th e sale of drug s t o members of th e public bu t add s tha t 
the crimina l la w i n thi s are a shoul d b e administere d i n a  wa y tha t 
emphasises no t th e punishmen t o r deterrenc e o f dru g user s but  th e 
provision o f appropriate assistance to persons requiring help becaus e 
of th e natur e o f thei r dru g use . 

The Roya l Commissio n als o challenge d 1 2 majo r assumption s 
about th e us e o f drug s i n Australia — 

(i) tha t drug s steadil y destro y a  person' s capacit y t o contro l hi s 
personal behaviour ; 

(ii) tha t drug s ar e abuse d onl y b e devian t group s an d othe r 
undesirables; 

(iii) tha t thos e wh o us e illega l drug s ar e necessaril y il l an d tha t 
medical treatmen t wil l cur e the m o f thei r drug-takin g habits ; 

(iv) tha t th e sanctions o f th e criminal la w and th e threat o f punish -
ment wil l preven t peopl e fro m takin g drugs ; 

(v) tha t th e country's educatio n syste m shoul d teac h peopl e not  t o 
use drugs ; 

(vi) tha t no-on e shoul d ris k thei r healt h b y takin g mood-alterin g 
drugs; 

(vii) tha t i t i s imprope r t o us e drug s t o alte r moo d o r menta l 
outlook; 

(viii) tha t th e non-medica l us e o f drugs , a s distinc t fro m thei r 
medical use , is disapproved o f by the community and should b e 
eliminated; 

(ix) tha t no-on e ca n b e truste d t o mak e pruden t decision s con -
cerning thei r ow n drug-takin g habits ; 
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(xi) tha t governmen t action , includin g us e of th e criminal law , ca n 
of itsel f contro l th e non-medica l us e o f drugs ; an d 

(xii) tha t non-governmen t actio n canno t b e effective i n controllin g 
the non-medica l us e of drugs . 

The Roya l Commission discovere d tha t survey s of schoo l childre n 
suggested tha t experiment s wit h tobacc o o r alcoho l wer e stil l fa r 
more common tha n th e us e of cannabis , an d tha t th e theory o f pro -
gression fro m th e us e o f cannabi s t o harde r drug s wa s mor e appli -
cable t o th e earl y us e o f alcoho l an d tobacco . Also , th e Roya l 
Commission conclude d tha t th e extent t o which drugs are believed i n 
Australia toda y to have an uncontrollabl e influenc e o n the behaviou r 
of individual s an d eve n o n group s o r whol e classe s o f peopl e i s 
exaggerated. 

Australia —  Menta l incapacit y an d th e criminal la w 
Tasmania A  Stat e Suprem e Cour t Judg e ha s bee n invite d t o chai r a  Com -

mission comprisin g th e Crow n Advocate , a  nomine e o f th e Ba r 
Association an d a  representativ e o f th e Menta l Healt h Commissio n 
to conside r a  referenc e wit h i s in th e followin g term s -

(i) t o investigat e an d repor t o n whethe r ther e shoul d b e any changes in 
the law , o r i n pre-trial , trial , o r post-trial , procedure s i n respec t o f 
acts allegedl y committe d b y a  perso n sai d t o b e sufferin g fro m 
(a) an y menta l disease , o r othe r menta l incapacit y o r disability , 
(b) a n impulse alleged t o be irresistible, whether a s a result o f provo -

cation o r otherwis e 
(c) intoxication , o r 
(d) th e effect s o f an y drug ; 

(ii) i n the making of suc h investigatio n an d repor t th e Commission shal l 
have powe r t o consider whethe r ther e shoul d be  any change s t o an y 
of th e provision s o f Chapte r I V of th e Crimina l Cod e a s a  resul t o f 
any recommendation s mad e unde r paragrap h (i ) above . 

Liberalising o f crimina l la w recommende d 
A Selec t Committe e o f th e Tasmania n House s o f Assembl y ha s 
tabled a  Repor t i n th e Stat e Parliamen t tha t recommend s liberalis -
ation o f th e State' s law s governin g th e cultivatio n o f marijuana , 
abortion, homosexuality , prostitution , vagranc y an d drunkenness . 

The Selec t Committee' s Repor t ha s promote d a  grea t dea l o f dis -
cussion bot h i n Parliament an d th e Press , and the Report' s proposal s 
concerning th e cultivation o f marijuan a an d th e decriminalisation o f 
homosexual act s betwee n consentin g adult s hav e bee n strongl y criti -
cised b y certai n section s o f th e community . 
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Australia— Handicappe d persons 
Victoria Th e Spasti c Societ y o f Victori a an d th e Victoria n Hospital s an d 

Charities Commission have received a Report that recommends that 
handicapped people should have both privacy and responsibility in 
deciding wha t sor t o f relationship s the y formed , b e the y hetero -
sexual or homosexual, and that advice on contraception and sterilis-
ation should be made available to such people. 

The Repor t i s the first  attempt t o examine th e sexua l right s of 
handicapped people in Australia. 

Massage parlours 
The Victorian Chief Secretary has agreed to the conduct of a depart-
mental investigatio n int o massag e parlour s i n th e State . H e added 
that th e State Government woul d no t legalise prostitution. 

Autopsies 
Following a  disclosur e tha t a  numbe r o f Victoria n hospital s wer e 
conducting autopsies on the bodies of deceased persons without the 
knowledge o r consen t o f th e deceased' s nex t o f kin , th e State' s 
Minister fo r Healt h announce d tha t th e provision s relatin g t o 
autopsies in the Medical Act 1958 would be reviewed and that he had 
called fo r hi s Department t o furnis h hi m with a  report o n autopsy 
laws in other part s of Australia and in overseas countries. 

Organ transplants 
The Premie r o f Victori a ha s announced tha t h e has requeste d th e 
State's Minister of Health to investigate the establishment of a State 
register of people resident in the State who are willing to donate their 
organs after thei r death fo r us e in organ transplan t operations . 

Drug-trafficking 
The Victorian Government has announced that it plans a major review of 
the State' s dru g laws , includin g th e impositio n o f stee p increase s i n 
penalties, followin g a  two year inquiry into drug problems in the State. 

Traffickers i n hard drugs, such as heroin and cocaine, will face prison 
terms o f 2 5 years an d fine s o f $A200,000 , compared wit h th e presen t 
maximum penaltie s of 1 5 years' imprisonment an d fines of $A100,000. 

New offences an d penaltie s wil l be introduced fo r unauthorise d traf -
ficking i n widely prescribed drugs, such as barbituates. A new system of 
prescription pads , with seria l numbers and colour coding, wil l be intro-
duced to prevent forgin g o f prescriptions . 

The Government also plans to ban the advertising of a number of non-
prescription drugs sold only by pharmacies in an attempt to prevent their 
misuse. 

The new legislative proposals are included among 47 recommendations 
made by an inter-departmental workin g party appointed b y the Govern-
ment in 1978 to investigate the drug problem and whose 219-page Report 
has been tabled i n the Victorian Parliament . 
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Programme to combat child abuse 
The Victoria n Governmen t ha s announce d a  ne w programm e t o 
combat chil d abus e i n Victoria . Th e Stat e Premie r sai d tha t th e 
Government ha d decide d t o maintain voluntar y reportin g and wai t 
to see the effects o f compulsory reporting moves in other States . 

The new programme wil l include the establishment o r expansion 
of fou r chil d protectio n unit s thi s year . Othe r unit s wil l b e 
established nex t year . 

The mai n ste p in the programm e i s that al l policies and service s 
related t o chil d maltreatmen t wil l b e handled b y th e Ministe r fo r 
Community Welfar e Services . Othe r move s includ e th e 
reorganisation o f governmen t committee s involve d wit h chil d 
maltreatment an d th e development o f communit y informatio n an d 
education programmes . 

The inter-departmenta l committe e on chil d maltreatmen t wil l be 
expanded t o includ e representative s o f th e Department s o f 
Community Welfare Services , Police and Emergency Services, Law, 
Education an d th e Healt h Commission . Loca l an d regiona l 
community group s wil l b e develope d wit h a n interes t i n chil d 
maltreatment an d wil l be supported an d sponsored b y Government 
Departments. Mor e Governmen t mone y wil l b e supplie d t o th e 
Children's Protection Society . 

The Premie r sai d tha t th e Government' s programm e wa s based 
on— 

(i) th e child's right to his own family where there is love, care and 
protection fo r th e child; 

(ii) n o chil d shoul d b e unnecessaril y separate d fro m hi s o r he r 
family i f the family ca n be helped to provide adequate care; 

(iii) parent s shoul d receiv e al l possibl e hel p i n fulfillin g thei r 
parental rol e t o th e bes t o f thei r abilit y an d i n meetin g th e 
needs of thei r society; and 

(iv) i n th e rar e case s wher e childre n ar e i n rea l danger , fir m bu t 
sympathetic action wil l be taken. 

The Premier issued a policy statement on the topic which said that, 
"The Governmen t i s deepl y concerne d tha t th e initia l emotiona l 
reaction to instances of physical abuse of children tends to obliterate 
the need for a wider approach which recognises all the basic needs of 
the child." 

The Premier added "The Government wil l continue to implement 
a polic y o n chil d protectio n whic h wil l preven t instance s o f chil d 
maltreatment i n th e broades t sens e an d suppor t famil y life . Th e 
Government ha s directl y rejecte d th e punitiv e approache s o f th e 
past. It has recognised that family supportive services are an essential 
element in reducing the stress that so often leads to instances of child 
maltreatment.'' 

The Government' s polic y came out strongl y agains t unnecessar y 
separation of children from their families. The statement rejected the 
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compulsory reportin g an d externa l intervention i n family lif e which , 
it said, increases stress rather than offering suppor t in times of stress . 
The Governmen t ha s accepted tha t th e state should interven e legall y 
in family lif e only as a last resort and in the best interests of the child. 
"Where stat e interventio n i s th e onl y responsibl e alternative , 
however, i t must tak e account o f the wellbeing of al l family member s 
as wel l a s it s obligatio n t o protec t th e child" , th e polic y statemen t 
said. Peopl e mus t b e abl e t o fee l tha t the y ca n reac h fo r suppor t 
services withou t inhibitio n o r fear . Wher e childre n ar e a t ris k o f 
maltreatment, hig h qualit y service s mus t b e rapidl y availabl e t o 
families. Thos e service s mus t com e fro m al l section s o f governmen t 
and carin g agencie s operatin g a s a  network , providin g a  rea l safet y 
net fo r time s o f crisis. " 

Bang ladesh Populatio n contro l 
The Institut e o f La w an d Internationa l Affair s i n Banglades h ha s 
completed a  study of the lega l aspects of population contro l and has 
submitted i t to the Government. Th e report , which was financed b y 
the Worl d Bank , examine s law s o n abortion , contraception , 
sterilisation, ag e o f marriage , registratio n o f vita l statistic s and th e 
employment o f women and children, and will be used by the govern-
ment t o formulat e mor e "pragmati c programme s an d policies" , 
according t o th e newspaper . 

B a r b a d o s Surve y o f abortion la w attitude s 
A nationa l surve y of doctors, nurses and social workers on liberalis -
ation o f th e Barbado s abortio n la w carried ou t b y the Universit y of 
the Wes t Indie s ha s foun d tha t 8 5 pe r cen t o f doctor s an d socia l 
workers were i n favour o f liberalisation , while only a third of nurse s 
supported liberalisation . O n th e questio n o f abortio n bein g freel y 
available a t th e reques t o f th e patient , doctor s an d socia l worker s 
showed reservation s an d sixt y pe r cen t o f the m wer e agains t this . 
Sixty pe r cen t o f th e nurse s a s compare d wit h 2 5 pe r cen t o f th e 
doctors and 6  per cent o f the social workers fel t tha t there would b e 
lest interes t i n contraception i f abortion wer e more easily available . 
The finding s o f thi s survey hav e bee n publishe d i n the Wes t Indie s 
Medical Journa l (1977 ) XXVI. (Note d i n IPP F "Law file"). 

Canada Protectio n of lif e 
A separat e researc h projec t entitle d "Protectio n o f Life" has devel-
oped fro m th e fundamental ethica l and lega l problems encountere d 
in th e Canadia n La w Refor m Commission' s stud y o f crimina l law . 
Because o f th e commo n problem s an d relationshi p t o socia l value s 
of suc h issue s a s definition s o f death , euthanasia , an d huma n 
experimentation, i t was thought best to treat these subjects together . 
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The mai n objective o f the Project i s to enable the Commission t o 
present a  report or reports to Parliament evaluating the way in which 
present Canadia n la w projects lif e an d th e qualit y of lif e an d mak e 
proposals fo r refor m wher e deeme d necessary . 

The Projec t i s adopting an interdisciplinary approach , an d will be 
conducting extensiv e empirica l an d attitudina l research . I t als o 
recognizes th e importanc e o f thoroug h consultatio n an d step s ar e 
being take n t o ensur e maximu m inpu t fro m intereste d group s an d 
individuals. 

Research wil l proceed i n three fronts . The first wil l be the strictly 
legal approac h tha t wil l examin e issue s suc h a s individua l rights , 
consent an d th e limit s o f th e law . Th e secon d approac h wil l b e a 
medical-legal one. This facet o f the project wil l concentrate on fou r 
areas includin g definition s o f death , euthanasia , huma n experi -
mentation an d personalit y an d behaviou r modification . Th e fina l 
approach wil l involv e consideration s o f a n ethical-sociologica l 
nature. Withi n th e ambi t o f thi s par t o f th e projec t wil l b e a n 
examination o f medica l practic e researc h an d a n ethica l an d philo -
sophical overvie w o f th e Protectio n o f Life issue s as a  whole . 

In term s o f output , th e Projec t see s the publicatio n o f stud y an d 
working papers in various stages, culminating i n a Report t o Parlia -
ment. The stud y papers and working papers, due to come out in the 
summer o f 1978 , will present th e Commission' s views , a t tha t tim e 
on th e thre e mai n researc h areas—i.e. , legal , medical-legal , an d 
ethical-sociological. Considerabl e tim e wil l then be given to discus-
sion an d consultatio n o f the tentativ e proposal s of those papers . I n 
the ligh t o f th e reactions , th e Commissio n wil l the n publis h it s 
Report t o Parliamen t containin g it s final proposals . 

Possession o f marijuan a 
A resolutio n passe d a t th e recen t Annua l Meetin g o f th e Canadia n 
Bar Associatio n als o call s fo r decriminalisin g th e la w agains t 
possession o f marijuan a an d cultivatio n o f i t fo r persona l use . Th e 
nonprofit transfe r o f th e dru g betwee n adult s wil l als o b e 
decriminalised, an d al l laws affecting marijuan a usag e will be moved 
to th e Foo d an d Drug s Ac t fro m th e Narcotic s Contro l Act . 

In editoria l commen t o n th e passag e o f thi s resolutio n i t wa s said 
that th e resolutio n an d problem s i n implementin g i t ha d no t bee n 
properly though t through . 

Canada —  Heroi n Addict s 
British Columbi a Th e Province' s Heroi n Treatmen t Ac t ha s no w bee n passe d b y th e 

Legislature, bu t som e amendment s t o th e proposa l a s introduce d 
were mad e followin g representation s b y th e loca l branc h o f th e 
Canadian Ba r Association . I t ha d mounte d a  stron g campaig n 
suggesting tha t certai n provision s denie d acces s t o du e proces s an d 
offended fundamenta l principles . Th e legislatio n establishe s a  thre e 
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year compulsor y treatmen t programm e fo r heroi n addicts . Lawyer s 
had objected t o provisions which would have "promoted th e State to 
take control o f an individua l and require d hi s confinement'' withou t 
this bein g don e "withi n a  proces s tha t afford s tha t individua l 
complete access to the due process of law and fundamenta l principle s 
of natura l justice" . 

Canada— Mandator y reportin g o f chil d abus e 
Ontario On e particularl y interestin g aspec t o f th e Chil d Welfar e Act , high -

lights of which were previously reported a t (1979) 5 C.L.B.566, i s the 
mandatory reportin g o f chil d abuse . Th e ne w la w attempt s t o 
balance the right of a  child to be protected fro m abuse , with the right 
of a  suspecte d abuse r t o b e protecte d fro m unprove n detrimenta l 
allegations agains t characte r o r reputation . 

This new law, contained in the Child Welfare Ac t 1978 , and whic h 
came int o forc e o n 1 5 June 1979 , require s that — 

every person who has reasonable grounds to suspect in the course of the 
person's professiona l o r officia l dutie s tha t a  child ha s suffere d o r i s 
suffering fro m abuse.. . 

report th e abus e t o a  Children' s Ai d Society . "Abuse " ha s bee n 
defined as : 

—physical harm , 
—malnutrition o r menta l il l healt h o f a  degre e tha t i f no t 

immediately remedie d coul d seriousl y impai r growt h an d 
development o r wil l resul t i n permanen t injur y o r death , o r 

—sexual molestation . 
Failure to comply with the new provisions is an offence punishabl e 

by a  fin e o f u p t o on e thousan d dollars . 
The requiremen t t o repor t abus e override s th e provision s o f an y 

other legislatio n i n Ontari o an d applie s t o physicians , schoo l 
authorities an d other s wh o wer e formerl y protecte d b y statutor y 
provisions tha t woul d otherwis e hav e require d the m t o kee p suc h 
information confidential . Th e legislatio n howeve r specifie s tha t th e 
common la w privilege between solicito r and client shall be preserved, 
thereby grantin g th e lega l professio n a n exemptio n fro m th e abov e 
requirements. 

Anyone makin g a  repor t i s protected b y th e ne w legislatio n fro m 
civil sui t eve n thoug h th e informatio n reporte d coul d otherwis e b e 
privileged o r confidential , an d th e centra l registe r mus t no t contai n 
information tha t woul d identif y th e reporter . 

The ne w legislatio n require s tha t informatio n reporte d t o th e 
Children's Aid Society be transferred t o a central register maintaine d 
by th e Provincia l Governmen t afte r th e informatio n ha s bee n 
verified b y the child protection agency . The information containe d in 
the registe r woul d includ e th e nam e o f th e suspecte d abuser , i f 
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known. Th e chie f purpos e o f th e registe r i s it s functio n o f 
''tracking" chil d abuse. Any child protection agency which receives 
a report of suspected child abuse may, by checking with the register, 
discover whether the suspected abuse r has been previously reported 
to the register by a child protection agency in another jurisdiction of 
the province. 

A suspecte d abuse r wh o i s reported t o th e centra l registe r mus t 
receive notice that hi s or he r name has been placed i n the register , 
and be provided with an opportunity to examine the register and to 
seek expungemen t o r correctio n o f th e informatio n therein . Th e 
suspected abuser may require a hearing before the custodian o f the 
register an d ma y appea l th e custodian' s decisio n t o th e Suprem e 
Court. 
Although, the new law has been in force for a short period of time, it 
has alread y cause d controvers y withi n th e lega l professio n an d 
among the public at large. 

The Legislatur e ha s foun d i t necessar y t o curtai l som e o f th e 
traditional civi l rights of suspecte d abuser s in order t o give greater 
protection t o children fro m abuse . 

The contents of th e register must be kept confidential , subjec t t o 
the exception tha t certai n individual s and agencies may have access 
to the register . Th e exception include s any person identifie d i n the 
register, child protection agencies, coroners and, where approved by 
the custodian of the register, a legally qualified medica l practitioner. 

It i s wort h notin g tha t a  person' s nam e ma y b e adde d t o th e 
register where there are reasonable grounds to suspect that he or she 
is a  chil d abuse r an d wher e th e informatio n ha s bee n verified , 
although the facts o f the information ma y not have been proven in 
civil or crimina l proceedings . Th e information mus t b e kept i n the 
register for a t leas t 25 years unless that i s expunged earlier pursuant 
to a request fro m th e suspected abuser . 

It i s understood tha t severa l request s fo r expungemen t receive d 
from person s who have been identifie d i n the registe r a s suspected 
child abusers, are under consideration . 

India Prohibitio n 
The Central Prohibition Committee, which includes representatives 
of all states, has decided that India will outlaw drinking within four 
years. Th e representative s o f state s agree d t o mak e prohibitio n 
subject to the Constitution, or a subject under the Central Govern-
ment. At present only the state governments have the power to pass 
laws outlawing drink. 

Delhi, the capital, will be the first t o have total prohibition. The 
state governmen t ha s announced tha t i t will bring in legislation to 
ban liquo r advertisements . 
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Kenya Sexuall y transmitte d disease s 
The Ministe r o f Healt h ha s aske d Professo r U . U . Uch e o f th e 
University o f Nairobi t o make recommendaton s fo r amendment s t o 
the la w relatin g t o sexually transmitte d diseases . 

N e w Zealan d Roya l Commissio n o n Contraception , Sterilisatio n an d Abortio n 
reports 
In Jun e 197 5 a  Roya l Commissio n o n Contraception , Sterilisatio n 
and Abortion was appointed. I t consisted of six, three men and three 
women, an d wa s require d t o examin e th e legal , socia l an d mora l 
issues raise d b y th e la w an d practic e relatin g t o contraception an d 
voluntary sterilisation , an d to examine th e present la w on abortion , 
its interpretation, practic e and adequacy i n meeting society's needs. 
Study of issues involved i n abortion were to include the rights of the 
pregnant woman and the status of the unborn child. The Commission 
was require d t o recommend an y changes in law or practice relatin g 
to these three broad areas and assess the likely effects on the present 
health, hospita l an d medica l services . 

The Commission presente d a  450-page report in March 1977 . This 
has excite d stron g reaction s fro m man y quarters , mainl y ove r th e 
recommendations relatin g t o abortion . Th e Commissio n too k th e 
view tha t th e statu s o f th e unbor n chil d "althoug h no t absolute , 
should receiv e protectio n fro m th e law" . Followin g this principle i t 
recommended extendin g the grounds of abortion, a t present preser -
vation o f th e mother' s lif e or health t o instances where there woul d 
be seriou s dange r t o the lif e o r the physica l o r menta l healt h o f th e 
pregnant woma n o r seriou s physica l o r menta l abnormalit y o f th e 
child, or where pregnancy i s caused through incest , or in cases where 
the pregnan t woma n i s severely abnormal . 

The Commissio n di d no t recommen d tha t pregnanc y resultin g 
from rape , th e extrem e yout h o r ag e o f th e pregnan t woma n o r 
socio-economic factor s a s such should be, taken by themselves, sole 
grounds fo r abortion . 

The Commissio n recommende d tha t a  Statutor y Committe e 
should hav e over-al l supervisio n o f th e administratio n o f th e 
abortion law . A  numbe r o f panels , consistin g o f tw o doctors an d a 
social worke r shoul d b e se t u p t o hea r application s fo r abortion , 
would b e responsibl e t o thi s Committee. Th e socia l worker shoul d 
be i n a n advisor y capacit y only , an d i n th e even t o f deadlock , 
another docto r woul d b e calle d in . Th e applicant' s ow n docto r o r 
specialist shoul d b e abl e t o make a  written statemen t t o th e panel , 
but no t tak e par t i n making the decision . 

It i s explicitl y predicte d i n th e Commission' s introductio n t o it s 
Report tha t "  i f effect i s given to all the recommendations 
the number of abortions performed i n this country will be reduced" . 

The Commission' s recommendation s on contraception an d steril -
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isation were less controversial. There is an emphasis on the need fo r 
courses on huma n developmen t an d relationship s to be provided i n 
all schools , on th e need fo r th e expansion o f family plannin g clinics 
and centre s helpe d b y financ e fro m th e Government , an d o n a n 
increase bot h i n Governmen t an d non-Governmen t socia l worker s 
and counsellin g facilities . 

Under th e Polic e Offences Amendmen t Ac t 195 4 it is an offenc e 
not onl y t o sel l o r provid e contraceptive s t o children unde r 1 6 but 
also t o giv e an y informatio n o r instructio n i n the us e of contracep -
tives. Th e Commissio n recommend s tha t thi s be modifie d t o allo w 
doctors t o suppl y contraceptive s t o thos e unde r 16 , an d t o allo w 
certain classes of people to give children under 16 information o n the 
use of contraceptives. Broadly these classes cover those approved by 
the Educatio n an d Healt h Department s o r thos e approve d b y th e 
principal o f an y school . 

The legalit y o f voluntar y sterilisation fo r me n an d women shoul d 
be pu t beyon d doubt , counsellin g service s mad e availabl e t o bot h 
parties, an d facilitie s fo r sterilisation establishe d i n all public hospi-
tals. Th e consen t o f th e partne r wa s considered t o be desirable bu t 
not mandatory . On e recommendatio n tha t ha s raise d criticis m i s 
that a n applicatio n fo r th e sterilisatio n o f a  handicappe d perso n 
could b e initiate d b y the Superintendent o f any institution o r home , 
a docto r o r a  socia l worker . 

Any docto r o r relate d worke r shoul d i n th e Commission' s vie w 
be able to opt out, on grounds of conscience, of providing contracep-
tive, abortio n o r sterilisatio n services , bu t ther e shoul d b e a n 
obligation on that person's part to refer the patient to another docto r 
or agency . Th e Repor t stresse d th e importanc e o f givin g medica l 
students adequat e instructio n i n famil y plannin g an d o f providin g 
doctors wit h regula r refreshe r course s i n contraceptive techniques . 
The Department of Health is enjoined to produce up-to-date reliabl e 
booklets o n contraceptive s an d thei r use , an d film s o n sexuall y 
transmitted diseases . 

The Ministe r o f Healt h ha s said tha t th e Governmen t wil l brin g 
down legislation in the near future embodyin g the recommendation s 
of the Commission . Ther e will be a "conscience" vote upon them in 
Parliament, an d the debate will therefore no t follow any party lines . 

Discipline i n professional bodie s 
The nint h Repor t o f th e Publi c an d Administrativ e La w Refor m 
Committee, presente d t o the Ministe r of Justice i n December 1976 , 
has recommende d tha t th e disciplinar y provision s o f a  numbe r o f 
professions an d occupation s b e amended , wher e necessary , t o 
provide -

(i) fo r la y representatio n o n disciplinar y bodies ; 
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(ii) fo r th e revie w b y a  la y representativ e o f th e treatmen t o f 
complaints; 

(iii) fo r the separate membership of the investigative and disciplin-
ary bodies , adequat e appeal s right s t o bot h parties , an d 
compliance wit h th e principle s o f natura l justice ; an d 

(iv) fo r th e ground s o f cancellation o r suspension o f membershi p 
to b e appropriat e t o the profession o r occupation . 

A working paper on disciplinary and complaints procedures of the 
legal profession i s summarised i n the repor t an d a full repor t on thi s 
topic i s expected i n mid-1977 . 

Negligence, incompetence , and professional misconduc t 
The New Zealand La w Society has expressed the view that althoug h 
negligence an d incompetenc e ma y b e ingredient s o f professiona l 
misconduct, i t is opposed t o declaring negligence to be a ground fo r 
disciplinary action . I t ha s calle d o n distric t societie s t o mak e sur e 
that solicitor s ar e availabl e t o su e othe r solicitor s fo r negligence . 
Although penaltie s could be imposed fo r incompetence , the answe r 
really lie s in the field of education. The Society added that i t seemed 
wrong fo r a n otherwis e blameles s practitioner , perhap s o f hig h 
standing, wh o mad e a  mistake i n a complicated deed , t o be for tha t 
reason th e subjec t o f disciplinary proceedings . 

Guidance rul e for custod y an d access psychiatric report s 
The New Zealand Branc h o f th e Roya l Australian an d Ne w Zealand Col -
lege of Psychiatrist s ha s formulate d a  "position statement o n the rol e of 
the consultan t i n matter s relatin g t o custod y an d acces s o f children. " I t 
reads a s follows — 

The RANZC P accept s th e followin g principle s a s guidin g th e rol e o f th e 
psychiatric consultant i n matters relating to custody and access of children . 
General principles 

(i) Th e emotional and physical well-being of the child should be the para-
mount consideratio n o f thos e persons involve d i n matters o f custod y 
and access, 

(ii) Th e best interests of the child are served when provision is made for its 
uninterrupted care by an adult(s) to whom it is psychologically bonded . 

(iii) Principle s of reconciliation and conciliation withi n marita l dissolution 
consolidate rather than compete with the above principle . 

(iv) Whe n conflicts cannot be resolved and custody and access are disputed, 
the concept of the least detrimental available alternative should prevail 
as guidelines to serving the child's best interests . 

(v) Ther e i s n o genera l principl e tha t ca n b e invoke d t o sugges t that , 
considered o n the basis of gender alone, one parent or the other is the 
more appropriate custodian . 

(vi) Ther e i s n o genera l principl e tha t ca n b e invoke d t o sugges t tha t 
biological tie s alon e mak e a n adul t th e mos t appropriat e custodian , 
although it is recognised that most frequently a  biological parent is also 
the psychological parent . 
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(vii) An y procedure s whic h diminis h th e adversar y proces s an d foreshorte n 
the tim e involve d i n litigation , wil l tend t o favour th e well-being o f th e 
child an d th e famil y a s a  whole . 

Specific recommendations 
The followin g recommendation s ar e offere d a s guideline s t o th e psychiatri c 
consultant i n case s o f dispute d custod y an d acces s o f children — 
(viii) Tha t th e College upholds the legal position tha t th e best interests of th e 

child ar e served whe n th e Court , upo n receip t o f al l available evidenc e 
and opinions , make s a  decision o n matter s o f custod y an d access . 

(ix) Tha t th e Colleg e firmly  uphold s th e principl e o f chil d representatio n 
and encourage s it s member s t o suppor t thi s principl e b y respondin g 
whenever possibl e t o request s fo r psychiatri c evaluatio n whic h issu e 
from th e child' s counse l o r solicitor . 

(x) Tha t th e College advises members to avoid partisanshi p i n thei r rol e as 
expert witnesses . Member s nee d t o b e awar e o f th e pitfall s attendan t 
upon respondin g a s a witness called by one party withi n the framewor k 
of the adversary system. Although the College does not recommend tha t 
its members shoul d avoi d suc h a  role, it advises that member s may fac e 
risks t o thei r credibilit y a s advocate s o f childre n whe n the y agre e t o 
accept a  brief . 

(xi) Tha t th e College affirm it s confidence i n the validity of detaile d clinica l 
investigations. Forma l tes t procedure s i n th e hand s o f a  skilled clinica l 
psychologist ma y augmen t an d complemen t suc h detaile d clinica l 
assessment, bu t the y d o no t replac e it , no r ca n the y stan d lone . 

(xii) Tha t th e College advises it s members t o follow  certai n psychiatri c pro -
cedures know n t o b e o f prove n valu e i n th e assessmen t o f partie s t o 
custody an d acces s disputes . 
(a) Psychiatri c evaluatio n o f a  child . 

This i s best don e by seeing the child individually , an d b y an experi -
enced child psychiatrist , chil d psychologis t o r child psychotherapist . 
If th e child i s able to verbalise a stated preference regardin g custod y 
and acces s thi s shoul d b e give n du e weight . 

(b) Psychiatri c evaluatio n o f eac h paren t an d th e associate d spous e o r 
de fact o o f eac h ne w household . 
This evaluatio n shoul d b e routine . 

(c) Conjoin t assessmen t o f th e ex-marita l pai r an d conjoin t famil y 
assessment. 
Since this is one of the most sensitiv e and productiv e instruments o f 
psychiatric evaluation i n family work , it s implementation shoul d b e 
attempted whereve r possible . 

(xiii) Th e College advises that i n a written repor t t o the Court, th e expert wit -
ness include s a  basi c forma t stating — 
(a) Th e genera l principle s upo n whic h h e o r sh e operates . 
(b) Th e clinical and test observations made during the process of assess-

ment. 
(c) Th e observation s whic h coul d no t b e mad e becaus e o f limitation s 

imposed b y realitie s o f th e situation . 
(d) Th e inferences whic h he or she , because of knowledg e and expertis e 

in th e specialit y dre w a s a  resul t o f thes e observations . 
(e) Th e opinio n whic h h e or sh e offers t o th e Court . 

(xiv) Tha t Colleg e member s recognis e tha t thei r reports ; n o matte r ho w 
expert, ful l and painstaking , are to be regarded as opinions, to be placed 
alongside th e evidenc e an d opinion s o f others , i n a  proces s tha t wil l 
ultimately lea d t o decision s reflectin g th e bes t interest s o f th e child . 

(xv) Tha t Colleg e member s regar d thei r report s a s educative , addin g t o th e 
growing awarenes s amon g th e judiciary an d other s o f th e valu e o f th e 
contributions tha t th e behavioural science s can mak e in such matters. " 
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Papua Ne w Sorcer y amon g th e Tolai peopl e 
Guinea Mr . Willia m Kaputin , a  Commissione r o f th e La w Refor m Com -

mission o f Papu a Ne w Guine a ha s prepare d a  pape r o n thi s topic , 
now publishe d b y th e Commissio n a s Occasiona l Pape r No . 8 . Th e 
Report embodie s th e collective views of prominen t Tola i peopl e wh o 
were interviewed individually , an d wh o hav e i n fac t experience d th e 
existence, effect an d fea r o f sorcery . These were government official s 
such a s magistrate s an d policemen , minister s o f religion , villag e 
elders, ordinar y peopl e an d sorcerers . Th e autho r note s tha t i t i s 
interesting tha t peopl e wit h differen t occupation s an d influenc e 
should b e unanimou s i n acknowledgin g th e existenc e an d effec t o f 
sorcery a s a reality . The paper doe s not cove r al l forms o f sorcer y o r 
magic know n amon g th e Tola i people , onl y th e majo r ones . 

Trin idad an d Abortio n la w and public opinion 
T o b a g o Controvers y ove r abortio n i s mountin g i n Trinida d an d Tobago , 

sparked of f b y a  survey carrie d ou t b y a doctor a t th e Universit y o f 
the Wes t Indies , Dr . Sya m Roopanrinesingh , whic h indicate d tha t 
public opinio n i s i n favou r o f liberalisatio n o f th e abortio n law . 
Currently th e la w i s the sam e a s th e prohibitiv e Unite d Kingdo m 
legislation o n abortio n o f 1861 , excep t fo r th e fac t tha t penaltie s 
imposed hav e bee n considerabl y reduced . Th e Archbisho p o f th e 
Port o f Spain , Mr . Anton y Pati n ha s spoke n ou t agains t liberalis -
ation an d th e Prim e Ministe r ha s spoke n agains t abortio n an d 
sterilisation. Howeve r th e Preside t o f th e Famil y Plannin g Associ -
ation, Mr. Emil e Elias, has said that any move which takes abortions 
"out o f th e bac k room " woul d b e welcome . Dat a provide d b y th e 
FPA indicate s tha t ther e were a n estimated 12,50 0 illegal abortion s 
in 196 3 (noted i n IPP F "'Law  file"). 

United Wearin g of seat belts may be compulsory 
Kingdom Afte r experiencin g difficulties wit h nationa l legislatio n t o make th e 

wearing o f sea t belt s mandatory, th e Governmen t i s believed t o be 
considering usin g it s specia l power s t o introduc e th e measur e t o 
Northern Irelan d fo r a n experimenta l period . The chances of bein g 
killed i n a  road acciden t ther e ar e double thos e of anywhere els e in 
Britain; driving standards are low, the intake of alcohol i s high, and 
the civi l unres t i s als o though t t o contribut e t o th e province' s 
notorious roa d toll . 

Drivers prescribed drug s 
A medica l office r ha s recommende d tha t professiona l driver s o f 
buses, truck s an d taxi s shoul d no t b e allowe d t o driv e i f the y ar e 
taking medicin e whic h migh t impai r thei r ability . A s the y driv e 
longer hours , th e ris k o f advers e dru g reactio n o r interactio n i s 
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greater, and loads carried by their vehicles are often hazardous . The 
safest course is for doctors to give such drivers medical certificates to 
enable the m t o hav e tim e of f fro m work . (Time s newspaper , 1 7 
September 1977. ) 

Battered childre n 
In it s annua l repor t (For  the  children's  sake,  fro m 1  Riding House , 
London Wl ) th e Nationa l Societ y fo r th e Preventio n o f Cruelt y t o 
Children estimate s a n averag e o f tw o death s a  wee k a s a  resul t o f 
parently-inflicted injury , an d tha t nearl y anothe r 8,00 0 childre n 
receive non-accidenta l injuries . I t label s th e "cold , calculate d 
torture" o f childre n a s a  "tragi c an d shamefu l reflection " o n 
present-day communit y attitudes , bu t note s that centra l register s can 
help detec t non-accidenta l injur y an d monito r th e safet y o f a n 
abused child . The NSPCC's own specia l unit s had produce d encour -
aging results , an d shoul d b e extended t o al l majo r urba n area s a s a 
matter o f urgency . 

Vibration 
The British Society for Social Responsibility in Science has called fo r 
legislation t o limi t th e amoun t o f vibratio n tha t worker s suffer . 
Vibration can cause or contribute to backache, "dead finger'' , piles , 
hernias, varicos e vein s an d muscula r ache s an d pains . Th e Societ y 
also brough t ou t th e nee d fo r scientifi c evidenc e o n whic h t o se t 
"safe" exposur e levels . The presen t safet y standard s ar e base d o n 
healthy youn g men whereas the evidence i s that women, who mak e 
up a  thir d o f th e engineerin g labou r force , ar e mor e susceptible . 

Centres fo r drunkennes s sho w valu e 
The firs t experimenta l detoxificatio n centre s i n Englan d see m t o b e 
making a n impac t o n drunkenness . Governmen t statistic s sho w tha t 
the number o f finding s o f guil t fo r offence s o f drunkenness b y males 
in Wes t Yorkshir e fel l b y 2  per cen t las t year . 

The firs t centr e fo r male s opened i n May, 1976 , in the West York -
shire Polic e Forc e area . Tha t year , ther e wa s a  1  per cen t fal l i n 
findings o f guilt fo r offence s o f drunkenness by males in the country. 

However, th e combine d numbe r o f finding s o f guil t an d 
admissions t o a  detoxification centr e i n 197 7 in Wes t Yorkshir e wa s 
5,234, a n 1 1 per cen t increas e ove r 1976 . 

The repor t say s tha t th e openin g o f a  secon d centr e i n Greate r 
Manchester i n Octobe r 1977 , did no t significantl y affec t th e figure s 
there fo r tha t year . 

The polic e can tak e t o th e centres offenders , particularl y habitua l 
ones, a s a n alternativ e t o prosecution . 

The total number o f finding s o f guilt by the courts in England an d 
Wales wa s 108,871 , onl y 17 3 more tha n i n 1976 . 
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How to combat drunkenness? 
The Secretary of State for Social Services subsequently invited the 
public t o sugges t th e actio n whic h shoul d b e take n t o counte r 
increasing drunkenness. He posed eight questions — 

(i) shoul d peopl e b e allowe d t o drink themselve s t o "deat h o r 
disintegration" an d damag e thos e aroun d them , wit h th e 
Government no t concerning itself with personal behaviour or 
having a duty to seek to contain a  growing ill? 

(ii) shoul d a bigger tax on alcohol be imposed or was that unfair to 
sensible drinkers ? 

(iii) shoul d tax policies to ensure that the price of drink remained 
constant i n relatio n t o income, as recently advocate d b y his 
advisory committee, be used or not? 

(iv) shoul d th e la w o n drinkin g an d drivin g b e mad e severer , 
perhaps by random breath tests, increased penalties and/or a 
lower limi t of alcohol in the blood than the present 80 milli-
grams to a 100 millilitres which now incurred conviction? 

(v) shoul d th e ag e a t whic h alcoho l wa s legall y availabl e b e 
changed, or should there be more rigorous enforcement of the 
law? 

(vi) wha t was the best way to halt the apparent increas e in heavy 
drinking among young people? 

(vii) shoul d a  more restrictive code on advertising be introduced , 
presenting a less one sided picture about drinking, especially 
to young people? 

(viii) wha t short of publicity about the dangers of drinking was most 
effective? Shoul d bottle s be labelle d a s are packet s of ciga-
rettes, with a health warning? 

He said it was time the British people faced the fact that there was 
a ver y serious drink situation , which was growing year by year. In 
the past 20 years beer consumption had increased by about half and 
nearly three times as much spirits and more than four times as much 
wine per person was being drunk. Convictions for drunkenness had 
doubled i n th e sam e period ; conviction s fo r drivin g unde r th e 
influence of drink or drugs had doubled from 25,000 in 1970 to about 
50,000 last year . 

There wa s growin g evidenc e o f alcoho l abus e amon g youn g 
people generally and there were also difficulties because of drinking 
while at work. 

To what extent could the appalling increase in crimes of violence, 
hooliganism and football violence be blamed on too much drinking? 
There was no simple answer. I t was a matter concerning the police 
and th e courts, doctors, the family an d everyone. "I s i t a problem 
which should be tackled more vigorously by the Government?" he 
asked. 
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Hormone imbalance found in violent offender s 
A link betwee n aggressio n an d bod y chemistr y i n psychopaths has 
been discovered by research a t Broadmoo r Specia l Hospital . 

The discover y coul d possibl y b e use d i n futur e t o hel p decid e 
whether and when a prisoner can safely be released. 

The key is the psychopath's hormonal balance. When people feel 
fear, ther e i s a n increas e i n th e leve l o f adrenalin , on e o f tw o 
hormones of the adrenal gland. But the amount of noradrenalin, the 
other hormone , increases with aggression. 

Among psychopath s tested , 2 4 pe r cen t ha d a n exces s o f 
noradrenalin ove r adrenalin . 

That hormonally-imbalanced 2 4 per cent contained 57 per cent of 
the patients convicted of crimes resulting in death. 

The hormone imbalances appear to have links with social class and 
personality. 

"These findings are particularly interesting when you consider that 
children from poorer backgrounds have harder living conditions and 
get mor e physica l punishment" , th e researcher s say . "Studie s o n 
aggressive social behaviour caused by parents' discipline suggest that 
this physical punishment i s allied to aggression outside the home. 

"A person's predisposition to aggression can therefore be changed 
by hi s childhoo d environment—bu t aggressio n als o relate s t o 
whether there is more noradrenalin than adrenalin. " 

Thus concludes that ther e is strong evidence that environmen t in 
childhood can alter the basic biochemical processes and bring out the 
aggressive side of an individual' s personality . 

Independent revie w o f hospital complaint s in the National Healt h 
Service 
In the First Report (Session 1977-1978) of the Select Committee on 
the Parliamentar y Commissione r fo r Administratio n (HMSO : 
£5.60) the Committee felt that there should be a more flexible, faster 
and mor e confidentia l an d tactfu l for m o f inquir y i n thi s area , 
provided tha t i t is scrupulously carried out and commands respect. 

The mechanis m whic h recommended itsel f t o the Committee is 
the Health Service Commissioner's office. The Report notes that he 
would require appropriate professional advice , that he would need 
to be scrupulous in protecting staff from unwarranted dangers based 
on unrealisti c expectation s an d o n hindsight , an d tha t on e o f hi s 
main concern s would be to help the National Healt h Servic e as a 
whole, learnin g from eac h inciden t investigated , whil e minimising 
the distress to those immediately involved . 

Recognizing the problem of double jeopardy, and the possibility 
of th e complain t procedur e bein g use d a s a  "dr y run " befor e 
litigation, the Committee saw no complete solution. I t rejected the 
concept of a statutory bar to the courts when the complainant elected 
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to ask the Commissioner to investigate his case, and saw it as one of 
the mai n difficultie s o f th e Healt h Servic e Commissioner' s tas k t o 
minimise thi s danger . 

The mos t controversia l questio n face d b y th e Committe e wa s 
whether complaints relating to clinical judgment should be included 
in any new form of independent review of complaints. It sympathises 
with th e danger s see n b y th e medica l profession—tha t hindsigh t 
would rende r judgment s mad e wit h th e utmos t car e an d skil l bu t 
necessarily o n the balance of probabilities (whic h involves of neces-
sity a probability of occasional error) the appearance of malpractice. 
However th e Committe e note d tha t th e Secretar y t o th e Menta l 
Welfare Commissio n fo r Scotlan d ha d observe d tha t "i f clinica l 
judgment i s sound it should bear investigation by those competent to 
evaluate it. " The Committee' s recommendation s ar e a s follows — 

(i) ther e shoul d be a simple, straightforward syste m for handlin g 
complaints i n every hospita l wit h emphasi s o n listenin g care -
fully t o th e patient' s o r relative' s concern an d dealin g with i t 
promptly; 

(ii) whe n the complainant i s not satisfied b y the answer he obtains 
from thos e immediatel y involve d an d wishe s t o pursu e th e 
matter, i t should b e deal t wit h b y the Distric t Administrato r 
(or a  senio r office r specifie d b y him ) o n behal f o f th e Are a 
Health Authority ; 

(iii) Healt h Authoritie s shoul d no t se t u p a d ho c inquirie s int o 
complaints; 

(iv) fo r th e mos t seriou s case s th e Secretarie s o f Stat e shoul d 
continue t o se t u p inquirie s unde r s . 8 4 o f th e 197 7 Ac t 
(formerly s . 7 0 o f th e Ac t o f 1946 ) o r unde r s . 6 9 o f th e 
National Healt h Servic e (Scotland ) Ac t 1947 ; 

(v) al l other cases not resolved as in (ii) above should be referabl e 
by th e complainan t o r th e Are a Healt h Authorit y t o th e 
Health Servic e Commissioner, includin g complaints concern -
ing clinical judgment. The Commissioner's rol e should no t be 
to criticise actions or judgments which, even if they turned ou t 
to be mistaken, were reasonable a t the time in the light of cur-
rent knowledg e an d informatio n an d o f circumstance s the n 
ruling. O n th e othe r hand , i f someone ha d suffere d injustic e 
through action s or judgments whic h were unreasonabl e i n all 
the circumstances , th e Commissione r shoul d recommen d 
whatever actio n seeme d t o hi m appropriat e an d shoul d 
attempt to ensure that useful lesson s for the future were drawn 
from pas t experience . 

Second Repor t o n th e System o f Ombudsma n i n the U.K . 
The Hous e o f Common s Selec t Committe e o n th e Parliamentar y 
Commissioner fo r Administratio n ha s publishe d a  Secon d Repor t 
on th e syste m o f Ombudsme n i n th e Unite d Kingdo m (Sessio n 
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1979-80.HMSO £ 3 net) . Th e Committe e consider s th e report s o f 
the Parliamentary Commissione r fo r Administratio n an d the Healt h 
Service Commissioners fo r England , Scotlan d an d Wales . There are, 
in addition , a  number o f othe r Ombudsme n i n the United Kingdo m 
and th e Committe e i n thi s repor t examine s th e exten t t o whic h 
together the y provid e a  comprehensive , accessibl e an d effectiv e 
ombudsman servic e fo r th e citizen s o f th e Unite d Kingdom . 

The report notes in a short background histor y the functions o f the 
multiplicity o f Ombudsme n tha t exis t i n th e Unite d Kingdo m a s 
compared t o countries like Sweden, Israe l and Ne w Zealand wher e a 
central Ombudsma n offic e deal s wit h complaint s agains t a  wid e 
range o f publi c authorities . Th e repor t note s tha t th e followin g 
Ombudsmen exis t i n th e Unite d Kingdom — 

(i) Th e Parliamentar y Commissione r fo r Administration , create d 
in 196 7 t o investigat e complaint s agains t centra l Governmen t 
Departments; 

(ii) Healt h Servic e Commissioners fo r England , fo r Wale s and fo r 
Scotland create d unde r th e Nationa l Healt h Servic e Re -
organisation Ac t 197 3 to investigat e complaint s agains t healt h 
authorities (althoug h sinc e thei r inceptio n al l thre e post s hav e 
also bee n hel d b y th e Parliamentar y Commissione r thereb y 
insuring a  degree of uniformit y i n the handling of complaints) ; 

(iii) Th e Commission s fo r Loca l Administratio n i n England , i n 
Wales and i n Scotland. I n the case of England an d Wale s there 
are thre e an d tw o Commissioner s respectively , eac h o f who m 
investigates complaint s agains t loca l authorities , polic e 
authorities an d wate r authoritie s i n thei r areas . I n th e cas e o f 
Scotland ther e i s a single Commissioner wh o investigates com -
plaints agains t loca l authoritie s an d simila r bodies ; 

(iv) Th e Parliamentar y Commissione r fo r Administratio n fo r 
Northern Ireland , wh o investigate s complaint s agains t 
Departments o f th e Governmen t o f Norther n Ireland ; 

(v) Th e Commissione r fo r Complaint s fo r Norther n Ireland , wh o 
investigates complaints against loca l authorities, health author -
ities an d othe r publi c bodie s i n Norther n Ireland . 

The Repor t note s fro m th e evidenc e give n a s wel l a s th e writte n 
memoranda submitte d t o th e Committe e b y a  representativ e cross -
section o f th e Commissioner s an d others , tha t th e procedur e fo r 
access to the Commissioners i s not uniform. I n some it is direct whil e 
in others i t is indirect. I t also notes that th e limits of the functions o f 
the various Commissioners i s not sufficientl y clea r i n people's mind s 
which, together , hav e contributed t o the misdirection o f complaints . 
However, an y obstacl e t o fruitfu l co-operatio n betwee n som e of th e 
Commissioners whic h th e absenc e o f a  statutor y lin k migh t hav e 
caused ha s bee n overcom e b y goodwil l an d fre e consultatio n when -
ever th e nee d wa s seen . 

The Committe e note s tha t administrativ e arrangement s hav e bee n 
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made among the various Ombudsmen's office s fo r th e redirection o f 
wrongly addresse d complaint s bu t consider s tha t these , althoug h 
apparently satisfactory , ar e no t a  complet e solution . I t therefor e 
considers th e possibilit y o f devisin g a  metho d o f acces s commo n t o 
all Ombudsmen. Th e two possibilities which they consider ar e direct 
access and th e suggestion that , i n addition t o the existing methods of 
access, Members of Parliamen t shoul d b e able to refer complaint s t o 
any o f th e Ombudsmen . 

However, th e Committe e fel t unabl e t o recommen d unqualifie d 
direct acces s a s a  unifor m method , havin g previousl y rejecte d i t i n 
1978. A s regard s th e secon d alternative , th e Committe e hear d 
evidence indicatin g tha t thi s proposa l di d no t fin d genera l support . 
Although i t note s tha t th e presen t arrangement s fo r acces s were no t 
ideal the Committee did not fee l disposed to press the suggestion tha t 
Members o f Parliamen t shoul d b e abl e t o refe r complaint s t o th e 
Local Ombudsmen , havin g regar d t o th e fac t tha t th e Commissio n 
for Loca l Administratio n i n Englan d was  keepin g th e matte r unde r 
review. 

The evidenc e give n before , an d memorand a submitte d to , th e 
Committee for m par t o f th e Report . 

National Healt h Servic e complaint s 
The "Fift h repor t fro m th e Selec t Committe e o n th e Parliamentar y 
Commissioner fo r Administration " (H.C . paper 616) expresses com-
plete confidence i n the Ombudsman's handlin g of a  Nationa l Healt h 
Service complaint . Si r Idwa l sai d th e hospita l authority' s initia l 
response to the complaint was  deplorable. I t had given an inadequat e 
reason fo r dischargin g a  patient i n the middle of the night an d base d 
its action o n a  premise tha t ther e was  a shortage o f beds , whic h wa s 
later foun d t o b e withou t foundation . Si r Idwa l describe d th e 
incident a s a  shockin g cas e o f maladministration . 

Doctors complained tha t th e Commissioner ha d sai d that h e could 
not commen t o n clinica l judgment b y the junior docto r i n charge yet 
he had concluded tha t the doctor's decision was 'inhuman', althoug h 
that decisio n was  par t o f th e doctor' s clinica l judgment . 

The report gentl y chides the commissioner fo r no t gettin g in touch 
with th e doctor , wh o ha d lef t th e countr y t o wor k i n America . 

Whether th e commissione r was  righ t t o describ e th e decisio n t o 
discharge th e patien t a s 'inhuman ' was  a  matte r fo r hi s judgment , 
but th e committee full y supporte d th e view that th e decision merite d 
strong criticism , an d i n th e word s o f a  consultan t a t th e hospital , 
lacked commo n sense . 

Blood an d a  criminal's profil e 
Research a t Aldermaston suggest s that i n the not too distant futur e i t 
may b e possibl e fo r polic e investigatin g a  violen t crim e t o giv e 
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forensic scientist s a blood stain left b y a criminal and receive back a 
fairly detaile d profil e o f age , sex, travelling habits and diet . 

When th e crimina l i s caugh t hi s bloo d wil l b e matche d lik e a 
fingerprint t o the stain, which the scientists will be able to prove was 
shed at the time of the crime. 

Report o f th e Roya l Commissio n o n Civi l Liabilit y an d Compen-
sation for Personal Injury 
The Repor t o f th e Commission , appointe d i n 1973 , has now been 
published (Cmnd . 7054 : HMSO : Pric e £7.6 0 Volum e I  £3.60 , 
Volume I I £3.60 , Volum e III) . Runnin g t o ove r 1,10 0 pages , th e 
Report suggest s — 

(i) a  new 'no fault ' compensatio n schem e for moto r vehicle acci-
dents on the roads, paid for b y a levy of abou t 1p a gallon on 
petrol and administered by the State. It would be modelled on 
the Industria l Injurie s schem e bu t woul d cove r th e whol e 
family; 

(ii) a n improve d Industria l Injurie s schem e providin g highe r 
benefits an d extended to cover (a) the self employed (b) com-
muters and (c) additional cases of occupational diseases ; and 

(iii) a  new benefit of £4 a week, tax free, from the age of two, as an 
addition to child benefit, fo r all severely handicapped children, 
whatever th e caus e o f thei r handicap . Attendanc e allowanc e 
and mobilit y allowanc e woul d stil l b e payabl e wher e 
applicable. Mobility allowance, now paid from the age of five, 
to be paid fro m th e age of two. 

The first volume is the main volume. It describes the main features 
of compensation in the United Kingdom, common criticisms of those 
systems and feature s o f particula r interes t i n overseas systems. The 
second volume contains the necessary information o n statistics and 
costings an d th e result s o f a  househol d surve y undertake n fo r th e 
Commission. The third volume contains information a s to overseas 
systems o f compensatio n fo r persona l injurie s an d result s mainl y 
from visit s mad e b y th e Commissioners , o r group s o f them , t o 
overseas countries, and it is believed that there is no comparable col-
lection of such information . 

The Commission conducte d a  detailed stud y of othe r system s of 
compensation (which perhaps renders Volume III the most valuable 
part o f th e Repor t s o far a s other jurisdictions are concerned), but 
concluded that the much-criticised common law action fo r damages 
should be retained while at the same time arguing that ther e should 
be a shift i n the emphasis of providing compensation —  away fro m 
tort toward s socia l security. Socia l security should b e recognised as 
the principa l mean s o f compensation . Th e functio n o f tor t woul d 
become that of supplementing the no-fault syste m of social security. 
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Tort and assessment of damages 
The Commissio n doe s no t recommen d th e abolitio n o f tor t bu t 
suggest a  number o f modifications , includin g the ending of doubl e 
compensation; inflatio n proofe d periodi c payment s i n th e mos t 
serious cases ; eliminatio n o f mino r claim s an d a  chang e i n th e 
assessment o f damages. 

Double compensation to  end 
The Commission recommend s tha t doubl e or overlapping compen-
sation should be eliminated by fully offsetting socia l security benefits 
against the assessment of the corresponding tort damages. The social 
security benefit s provide , an d provid e quickly , th e basi c compen -
sation fo r th e injure d perso n withou t hi s having t o prov e tha t hi s 
injury was caused by any other person's fault. The current provision 
for offsetting socia l security benefits against tort awards to the extent 
of 50 per cent of those benefits for up to five years was a compromise 
between tw o principle s (a ) tha t th e injure d perso n shoul d no t b e 
compensated twic e fo r th e sam e los s an d (b ) tha t socia l securit y 
benefits represent the fruits of the individual's own thrift and should 
be disregarded. 

It is considered tha t the social security system could no longer be 
regarded in this way as a form of first party insurance. If no one was 
to receive, as total compensation, more than 10 0 per cent of his loss, 
it must follow tha t of two persons, if one received a higher percent-
age o f hi s los s i n benefits , h e mus t receiv e a  lowe r percentag e i n 
damages. Th e low earner woul d receiv e a  higher percentag e o f hi s 
loss in benefits an d so must receive a lower percentage in damages. 
The same would be true of the married man with children compared 
with the single man with the same income loss. 

Inflation-proofed periodic payments 
The Commissio n recommend s tha t provisio n shoul d b e mad e fo r 
damages t o b e normall y i n th e for m o f inflation-proofe d periodi c 
payments in the most serious cases. The court shoul d be obliged to 
award periodi c payments i n such cases unless satisfied tha t a  lump 
sum wa s mor e appropriate . A n injure d perso n shoul d stil l b e a t 
liberty to settle his claim by agreement for a lump sum if he wishes to 
do so, but his professional adviser s should be under a duty to point 
out th e advantage s o f periodi c payments . (Ther e i s a  dissentin g 
opinion b y tw o members , opposin g th e introductio n o f periodi c 
payments). 

Elimination of minor  claims 
There should be a three months' "tim e threshold" fo r damages fo r 
non-pecuniary loss . This means that there would be no damages for 
pain and suffering an d loss of amenity in the first three months afte r 
the occurrence of the injury. This would eliminate the very numerous 
minor claims for non-pecuniary loss and so save administrative costs 
as well as minor compensation payments . 
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Change in  the  assessment  of  damages 
Numerous question s a s to th e assessmen t o f damage s ar e deal t wit h 
in th e Report . O f specia l interes t an d difficult y i s th e proble m o f 
arriving a t a  suitabl e lum p su m o f damage s t o compensat e fo r th e 
lost flo w o f incom e over a  long future perio d o f years , having regard 
to the problems created b y high and fluctuatin g rate s of inflation an d 
high an d possibl y changin g rate s o f taxatio n o f investmen t income . 

The presen t multiplie r metho d wa s simpl e an d wel l understoo d 
and i t coul d readil y b e operate d b y practitioners . Th e Commissio n 
thinks tha t thi s metho d shoul d continu e t o b e use d but there  wer e 
two view s o n th e actua l metho d o f calculation . 

The majorit y vie w wa s tha t th e calculatio n o f lum p su m damage s 
for futur e pecuniar y los s shoul d continu e t o ai m a t yea r b y yea r 
replacement o f th e plaintiffs loss . Real values should b e reflected b y 
taking fulle r accoun t o f th e effect s o f ra x an d inflation . 

The minorit y vie w (represente d b y th e Chairma n an d thre e othe r 
members) wa s tha t a  lum p su m wa s differen t i n kin d fro m a  los t 
income; i t was  a  substitut e compensatio n no t a  replacement . Du e 
regard shoul d b e pai d t o rea l value s an d award s shoul d b e reason -
able, no t excessiv e 

Work Injurie s 
The Commissio n say s that ther e was a remarkable unanimit y amon g 
their witnesse s tha t th e structur e o f th e Industria l Injurie s schem e 
had stoo d th e tes t o f time . I t coul d se e no  bette r alternativ e i n over -
seas models , no r an y wa y o f devisin g on e themselves . I t conclude s 
that th e scheme should remai n essentially as it is but tha t i t should b e 
extended an d improved . Amon g th e change s propose d ar e benefit s 
based o n th e ne w pensio n scheme , whic h cam e int o forc e i n Apri l 
1978; th e inclusio n o f th e sel f employed ; cove r fo r commuter s an d 
additional case s o f occupationa l diseases . 

Benefits based  on  the  new  pension  scheme 
As those who obtain tor t compensatio n fo r wor k injurie s woul d als o 
have bee n entitle d t o industria l injur y benefit , th e endin g o f dupli -
cation o f compensation , withou t anythin g t o balanc e it , woul d hav e 
implied a  shar p dro p i n th e mone y the y receive . 

Improved lon g ter m industria l injur y benefi t shoul d therefor e b e 
paid immediately . Thes e would b e the maximum benefit s (ordinaril y 
paid afte r 2 0 years contributions) unde r th e Social Securit y Pension s 
Act 1975 . Slightly highe r shor t ter m benefit s fo r th e firs t si x month s 
would als o b e paid . 

In additio n t o los s o f earning s benefits , disablemen t benefi t ma y 
be paid , a s ma y attendanc e allowanc e an d mobilit y allowance . 

"Although eac h elemen t i n the total i s in our vie w justified", say s 
the Commission "ther e can be little doubt tha t there will be problems 
over incentive s t o retur n t o work" . Th e Commissio n say s tha t th e 
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Government shoul d conside r tota l benefi t level s in th e ligh t o f thei r 
long ter m plan s fo r socia l security . 

Corresponding improve d benefit s woul d b e pai d t o widows . 
Widowers woul d b e treate d i n th e sam e wa y a s widows . 

The existin g provisio n fo r partia l incapacit y i s unsatisfactory an d 
the Commissio n recommend s a  stud y o f th e operatio n o f Europea n 
provisions fo r partia l incapacity with a  view to the early introductio n 
of a  schem e i n thi s country . 

Self-employed 
The Commissio n consider s tha t th e sel f employe d nee d compen -
sation fo r a  wor k acciden t jus t a s muc h a s employe d persons , an d 
should b e covere d b y th e Industria l Injurie s scheme . Thu s the y 
would, fo r th e first  time , becom e eligibl e fo r disablemen t benefit . 
Until earning s relate d supplemen t become s payabl e t o the m unde r 
the social security scheme, benefit fo r them and their widows must be 
on a  fla t rat e basis . 

Commuters 
The Commission recommends (by a majority o f one) that commuter s 
should b e covere d b y th e Industria l Injurie s scheme . Abou t 6 0 pe r 
cent o f the m woul d b e entitle d t o compensatio n unde r th e 
"no-fault" roa d schem e i f no t covere d b y th e industria l injurie s 
scheme. 

Occupational diseases 
The conditions fo r compensation fo r occupational diseases should b e 
less restrictive . A  mixe d syste m shoul d b e introduce d s o that , i n 
addition t o th e existin g schedul e o f prescribe d diseases , benefi t 
should b e pai d wher e th e claiman t ca n prov e tha t hi s diseas e was 
caused by his occupation an d that i t was a particular ris k of his occu-
pation. 

The Commission fel t unabl e to recommend tha t a  special compen -
sation scheme , simila r t o th e Nationa l Coa l Boar d Pneumoconiosi s 
Compensation Scheme , should b e set up fo r worker s in the slate and 
quarrying industries . 

Financing the  scheme 
The scheme should continu e t o be financed throug h th e existing sys-
tem o f nationa l insuranc e contributions an d Excheque r supplement . 
The cos t fo r employe d person s shoul d b e me t b y a n increas e i n th e 
employers' socia l securit y contribution s bu t ther e shoul d b e n o 
increase i n employees ' contributions . [  Professor Prest , dissentin g 
from thi s recommendation , say s on e alternativ e woul d b e t o lev y a 
surcharge o n employers ' liabilit y premiums . ] For th e self-employe d 
the cos t shoul d b e me t b y a n increas e i n thei r contributions . Th e 
decline i n tor t woul d mea n a  fall , i n rea l terms, o f abou t 2 5 per cen t 
in employers ' liabilit y insurance . 

The Commission believe s that it s proposals would lead to improve-
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ment in provision for work injuries. It says that the system "is funda-
mentally sound. The TUC told us that their approach had been to see 
what migh t b e done to improve the Industria l Injurie s schem e and 
the tor t syste m rathe r tha n abolis h them . Tha t ha s bee n ou r 
approach too. " 

Tort 
The Commission recommends that the right of an injured workma n 
to pursue tort action for personal injury against his employer should 
be retained . [Professo r Schillin g dissent s an d support s th e view s 
expressed b y the Roben s Committee tha t actio n i n tor t i s counter-
productive to accident prevention . ]. 

It also recommends that there should be no change in the basis of 
tort liability ; and n o formal reversa l o f the burden o f proo f i n tort 
actions for wor k injury . 

Road injuries 
The "no-fault " compensatio n schem e recommende d fo r moto r 
vehicle injuries should be modelled on the scheme proposed for work 
injuries, wit h benefits a t broadly the same level. 

Special provisio n shoul d b e mad e fo r childre n an d non-earner s 
including housewives and retiremen t pensioners . 

The scheme should be administered b y the Department o f Healt h 
and Socia l Security and should b e financed b y a levy of abou t 1p a 
gallon on petrol. 

The Commission' s decisio n t o recommen d a  "no-fault " schem e 
for road injuries stemmed largely from it s review of the operation of 
the tort syste m in this field . 

The improved Industria l Injurie s schem e was the obvious choice 
for a  mode l i n tha t i t provide s inflatio n proofin g an d adequat e 
benefits fo r lon g ter m incapacity . Ther e wa s on e importan t 
modification —  the inclusion of non-earners — who are not covered 
by the Industrial Injurie s scheme . 

Scope of the  scheme 
The scheme would be confined t o injuries cause d by motor vehicles 
and incurred on roads or other land to which the public has access. 

It should not be necessary to establish that a motor vehicle was in 
motion. Fo r example , an injury sustaine d b y a cyclist wh o crashed 
into the back of a vehicle in an intermittently moving queue of traffi c 
should not b e excluded. The test should be whether a motor vehicle 
was involved. 

The Commission decided that claims by those whose injuries result 
from thei r own serious misconduct shoul d be dealt with at a central 
point. I t recommends that the Secretary of State for Socia l Services 
should hav e a discretionary powe r t o discontinue benefi t fo r thos e 
injured b y moto r vehicle s on thei r wa y to o r fro m committin g a n 
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offence fo r whic h the y wer e subsequentl y convicte d o n indictment , 
or i n th e cours e o f committin g suc h a n offence . Bu t thi s powe r 
should b e exercised onl y i n exceptional circumstance s whe n th e pay -
ment o f benefi t woul d clearl y b e repugnan t t o publi c opinio n [  Mr 
Marsh an d Professo r Stevenso n dissen t fro m th e recommendatio n 
that ther e shoul d b e powe r t o discontinu e benefi t ] . 

The Secretar y o f State' s discretio n shoul d no t exten d t o benefit s 
paid t o widow s an d dependant s o f thos e wh o di e i n th e cours e o f 
criminal activities . 

Financing the  scheme 
Among the alternatives considered were levies on driving licence fees , 
road fun d licenc e fees , moto r insuranc e premium s an d a  lev y o n 
petrol. Th e metho d o f petro l lev y was  decided upo n becaus e i t wa s 
the mos t practica l way , contribution s bein g easil y an d cheapl y 
collected. Th e Commissio n recognise d tha t th e lev y woul d involv e 
hypothecation (earmarking ) o f revenu e an d woul d thu s b e a 
departure fro m th e usua l approac h t o raisin g revenue . Motorists ' 
contributions woul d relat e closely to the amount the y used thei r car s 
as well as to engine size [ Professor Pres t dissent s and i s in favour o f 
a lev y o n insuranc e premiums] . 

The extr a cos t o f th e scheme , ove r an d abov e th e cos t o f socia l 
security sicknes s an d othe r benefit s no w pai d includin g administra -
tion costs , i s estimated a t £28m afte r fiv e year s rising to £54m a  year 
at maturity . Th e tota l cost , includin g sicknes s benefi t an d othe r 
benefits, woul d b e about £64 m afte r fiv e years , rising to £90m a year 
at maturit y afte r 4 0 years. The cost woul d b e met b y a levy of abou t 
1p a gallo n o n petrol . 

Against this , th e cos t o f tor t compensatio n woul d fal l b y £40m a 
year, includin g saving s o n administratio n an d £l m fo r occupationa l 
sick pay . I n vie w o f th e kee n competitio n i n th e moto r insuranc e 
market th e Commissio n ha s n o reaso n t o doub t tha t thi s savin g 
would b e passed o n t o motorists . Bu t i f i t became apparent tha t rea l 
savings wer e no t bein g passe d on , th e Governmen t shoul d no t 
hesitate t o intervene . 

Tort 
It i s recommended tha t ther e should b e no change in the basis of tor t 
liability and n o formal reversa l of the burden o f proo f i n tor t action s 
for moto r vehicl e injury . 

Air transport 
Because liability i s largely governed b y international convention s th e 
scope fo r chang e a s regard s th e liabilit y fo r carrier s i s limited . 

But th e presen t leve l o f limit s —  between £25,00 0 an d £37,45 0 
— should b e revised . Th e Montrea l Protoco l No . 3  provide s fo r a 

298 



limit of about £70,000. The United Kingdom should ratify i t as soon 
as the U.S.A. have done so. 

In the meantime the United Kingdom would be justified i n taking 
steps unilaterally to end anomalies and to provide a minimum limit 
to carriers ' liabilit y on al l flights to , fro m an d touching the United 
Kingdom. This should b e equivalent t o the special contract limi t of 
£37,450 applying to British airlines . 

Further consideratio n shoul d b e give n t o th e possibilit y o f 
imposing third party insurance fo r privat e aircraft . 

Sea and inland waterways 
In a n are a traditionall y governe d b y internationa l agreement s i t 
would be inappropriate t o recommend a  new system of liabilit y fo r 
the United Kingdom alone. The idea of imposing strict liability was 
rejected bu t the United Kingdom should take steps to implement the 
London Convention which it is hoped will soon be brought into force 
thus increasing to £30,000 the limits of liability . 

The provisions o f th e Londo n Conventio n shoul d b e applied t o 
inland craft . 

Pending the implementation o f th e Montreal Protoco l No . 3  the 
limit on international hovercraft journeys should be equivalent to the 
special contrac t limi t applyin g t o Britis h airline s an d th e limi t fo r 
hovercraft journey s within the United Kingdom should be increased 
to £37,450. 

Rail 
A "no-fault" schem e is ruled ou t a s not bein g appropriate fo r rai l 
but th e introductio n o f stric t liabilit y i s recommended fo r injurie s 
caused b y th e movemen t o f rollin g stock . Railwa y undertaking s 
should no t be strictly liable for injurie s o r death to trespassers. 

Products 
The number of injuries caused by products is relatively small and the 
risk of death i s lower than fo r othe r categories of injury . Ther e are 
no publishe d statistics , bu t th e Commission' s ow n surve y suggest s 
that betwee n 30,00 0 an d 40,00 0 injurie s a  yea r ma y b e caused b y 
defective products other than drugs. Of these, something over 10,000 
occur at work, and a further 10,00 0 involve services as well as defec-
tive products. 

There was no justification a t present for introducing a "no-fault " 
scheme for injurie s caused by defective products . 

The imposition of strict liability would, however, meet most of the 
objections t o th e curren t law . A  schem e base d broadl y o n th e 
Council o f Europ e Convention an d th e EEC draft directiv e should 
be introduced. 

Products liability was considered in the context of public concern 
to protec t th e interest s o f th e consume r an d amon g th e 
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Commission's detailed recommendation s are — 
(i) bot h producers of finished product s and component producers 

should be strictly liable, but in general distributors should not; 
(ii) importer s should b e treated a s producers; 

(iii) i t should no t be a defence fo r a  producer to prove that he had 
withdrawn or attempted to withdraw his product [ Mr Marshall 
dissents so far a s it applies to aircraft ]; 

(iv) th e produce r shoul d no t b e allowe d a  specia l defenc e fo r 
development risks . The production of a new drug is a particu-
larly strikin g an d importan t exampl e of th e kin d o f develop -
ment risk which might be covered by such a defence; 

(v) ther e should be no financial limit s on the producers' liability ; 
(vi) th e producers' stric t liability in tort should be subject t o a cut-

off perio d o f ten years from th e circulation o f the product; 
(vii) movabl e product s incorporate d i n immovables , suc h a s 

building material s incorporate d int o a  house , shoul d b e 
regarded a s "products" . 

Drugs 
Special mention i s made of the difficulties arisin g from th e decision 
to appl y stric t liabilit y t o drugs . Th e pharmaceutica l industr y i s 
opposed t o stric t liability . Th e Commissio n considere d tha t n o 
special treatmen t coul d b e justified, notwithstandin g thei r decisio n 
not to recommend either a special defence for development risks or a 
financial limi t on liability . 

Services 
Liability i n negligenc e shoul d b e retaine d fo r service s an d ther e 
should b e no forma l reversa l o f th e burden o f proof . Include d ar e 
personal service s suc h a s hairdressing , th e suppl y o f professional , 
managerial o r labour service s in person or otherwise, and informa -
tion an d advisor y services , a s wel l a s thos e service s relate d t o 
products. 

While recognisin g tha t differen t treatmen t o f service s an d 
products would resul t i n some anomalies, the Commission though t 
that thi s would b e preferable t o the problems whic h could aris e if 
strict liability for service s were imposed. 

Medical injury 
The Commissio n conclude s tha t a  "no-fault " schem e fo r medica l 
accidents shoul d no t b e introduce d a t presen t an d th e negligenc e 
action shoul d remain . I t recommends , however , tha t stric t liabilit y 
should b e impose d o n an y authorit y t o who m a  voluntee r fo r 
research or clinical trials has consented to make himself available and 
who suffers sever e damage from thos e trials. 

It also recommends that the progress of the "no-fault" scheme s in 
New Zealand and Sweden should be studied and assessed so that the 
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experience coul d b e draw n upo n if , becaus e o f changin g circum -
stances, it was decided to introduce a "no-fault" schem e for medical 
accidents in this country. 

Vaccine damage 
The Commissio n di d no t thin k i t righ t t o tr y t o distinguis h on e 
severely disable d chil d fro m anothe r t o produc e a  situation wher e 
two children hav e the same needs, but on e is compensated an d the 
other i s not . Vaccine-damage d childre n wer e therefore considere d 
with other severely disabled children irrespective of the cause of dis-
ablement. 

The Commission concludes that vaccine-damaged children should 
be entitled to the benefit the y propose for severely disabled children 
but they should have an additional remedy in the field o f tort . 

There i s a  specia l cas e fo r payin g compensatio n fo r vaccin e 
damage where vaccination is recommended by the State and is under-
taken to protect the community. The Government or local authority 
concerned shoul d thu s b e strictly liabl e in tor t fo r seriou s damag e 
suffered b y anyone, adult or child, as a result of such vaccination. 

The Commissio n say s tha t i t ha d conclude d tha t ther e wa s a 
special case when the Government asked for its views last year but it 
was unable to produce an interim repor t unti l i t had looke d a t the 
problem of vaccine damage in the light of it s remit as a whole. 

In th e ligh t o f thi s conclusio n th e Secretar y o f Stat e fo r Socia l 
Services ha d sai d las t yea r tha t th e Governmen t ha d decide d t o 
accept in principle that there should be a scheme of payments for the 
benefit o f thos e wh o were seriously damage d a s a  resul t o f vacci -
nation, and tha t i t should apply to existing as well as to new cases. 

The Commission wa s conscious of the view that specia l compen-
sation provision for vaccine damage might act as a deterrent to vacci-
nation, on the grounds that i t would imply that there must be a real 
danger. 

But ther e was the opposite view, which the Commission shared , 
that th e Governmen t mus t b e confident abou t th e safet y o f vacci -
nation before it would make such a provision. It naturally hoped that 
any increase in litigation resulting from thei r recommendations, and 
any attendan t publicity , woul d no t hav e an advers e impac t o n the 
future vaccinatio n programme . 

Ante-natal injury 
Ante-natal injur y wa s specificall y include d i n th e Commission' s 
terms of reference becaus e of the thalidomide tragedy. I t was often 
impossible, however , t o distinguis h th e result s of ante-nata l injur y 
from other congenital defects. Congenital defects account for 90 per 
cent of al l severe disability among children. 

As the caus e o f congenita l malformatio n coul d rarel y b e estab-
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lished it was not practical to devise a separate scheme for those cases 
which wer e within th e terms of reference . Childre n wh o may have 
been injure d befor e birt h shoul d b e considere d a s par t o f th e 
problem o f compensatio n fo r al l children wh o ar e severel y handi -
capped. 

The introduction o f stric t liabilit y fo r product s woul d provid e a 
remedy fo r ante-nata l injur y i f i t coul d b e prove d t o hav e bee n 
caused by "defective " drugs . 

The tor t actio n provide d unde r th e Congenital Disabilitie s (Civil 
Liability) Ac t 197 6 should b e retained bu t it s operation shoul d b e 
restricted because there are grave objections to the tort action within 
the family i n the sphere of ante-nata l injury . 

The chil d shoul d no t normall y b e allowe d t o su e eithe r o f it s 
parents. 

The liability for pre-conception injury in Scotland — where there 
had been no legislation on ante-natal injury —  should be limited to 
the same extent a s the rest of the United Kingdom. 

Children 
It i s estimate d tha t ther e ar e abou t 100,00 0 severel y handicappe d 
children — 90,000 sufferin g fro m congenita l disability ; 1,00 0 t o 
2,000 disable d throug h post-nata l injur y an d 8,00 0 wh o hav e 
suffered fro m disablin g disease s acquire d afte r birt h suc h a s 
meningitis, leukaemia and epilepsy. 

As all children who are severely handicapped shoul d be treated in 
the same way, no matter the cause of thei r handicap , the Commis-
sion recommend s tha t a  specia l benefi t fo r severel y handicappe d 
children should be introduced. There is no obvious source of financ e 
related t o the causes of handicap so that the cost would have to be 
borne by the Exchequer. 

Those children wit h a  severe disability needed al l possible assist-
ance if they were to achieve maximum potential later in life and the 
whole family may suffer i f suppor t was not available . 

The "no-fault " provisio n a t presen t availabl e wa s not adequat e 
and i t i s recommended tha t a n additio n t o chil d benefi t shoul d b e 
paid to parents and guardians of al l severely handicapped children . 

The new benefit 
The new allowance woul d b e at th e rat e o f £ 4 a week (a t Januar y 
1977 levels), tax free, fo r severely handicapped children from the age 
of two. For preference i t could be paid to the mother as an addition 
to chil d benefit . I t woul d no t b e a  substitut e fo r loca l authorit y 
services. 

The allowance would cease when the child became eligible for non-
contributory invalidity pension at the age of 16 , or at age 19 if receiv-
ing full-time education . I t should be reviewed as the child grows as 
there may be some change in his condition. 
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Assessment o f "sever e handicap " shoul d no t depen d solel y o n 
medical certificatio n b y doctor s bu t shoul d includ e assessmen t b y 
members o f othe r healt h car e professions . 

The Departmen t o f Healt h an d Socia l Securit y shoul d administe r 
the benefi t an d la y dow n detaile d procedure . Ther e shoul d b e n o 
avoidable dela y i n determinin g entitlement . Ther e shoul d b e a n 
appeal procedur e o f whic h parent s shoul d b e told . 

Mobility allowance 
Attendance allowanc e and mobilit y allowanc e would stil l be payable 
where applicable . 

The Commissio n recommend s tha t th e mobilit y allowance , no w 
payable to children from th e age of five , should be paid fro m th e age 
of two . 

It notes that the conditions of eligibility for th e mobility allowanc e 
exclude substantia l number s o f childre n wit h seriou s mobilit y prob -
lems such a s uncontrolled epilepsy ; sever e asthma o r cysti c fibrosis ; 
blind an d deaf ; overactiv e mentall y handicappe d childre n wh o 
require constan t supervision . 

It also understands tha t recen t decision s on the award ar e in effec t 
extending entitlement . I t recommend s tha t th e condition s o f 
eligibility fo r mobilit y allowanc e shoul d b e reviewe d s o a s t o hel p 
those childre n wh o ma y b e technically mobil e bu t whos e mobilit y i s 
subject t o specia l difficulties . 

Cost 
The cos t o f th e ne w allowanc e woul d b e som e £15 m a  yea r plu s 
administration costs of £2m a year. To make mobility allowance pay-
able a t th e ag e o f tw o woul d cos t £l m a  year . 

Even i f compensatio n i s availabl e t o al l severel y handicappe d 
children o n thes e line s i t shoul d stil l b e possibl e t o brin g tor t 
actions —  subjec t t o th e off-settin g o f socia l securit y benefits . 

Occupiers' liabilit y 
No change was needed regardin g injurie s o n othe r persons ' premise s 
beyond tha t require d t o implemen t th e La w Commission' s rec -
ommendations o n "uninvite d entrants" . Thes e wer e trespassers , 
"authorised ramblers " an d person s exercising a  right o f wa y (except 
those exercisin g a  publi c righ t o f way ) wh o ha d no t bee n deal t wit h 
under th e Occupier ' Liabilit y Act 1957 , which covered "invited " (o r 
permitted) visitor s onl y an d wa s applicabl e t o Englan d an d Wales . 
The La w Commission ha d prepare d a  draft Bil l which woul d supple -
ment th e 195 7 Act coverin g "uninvite d entrants " an d thi s should b e 
enacted. Simila r step s shoul d b e take n i n Norther n Ireland . 

No change is recommended fo r Scotland . The Bill proposed b y the 
Law Commissio n woul d brin g Englis h La w broadl y int o lin e wit h 
Scottish la w a s i t stand s unde r th e Occupiers ' Liabilit y (Scotland ) 
Act 1960 . 
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Criminal injuries 
The Commissio n recommend s tha t th e schem e fo r Grea t Britai n 
should b e put o n a  statutory basis . On the possibility of change , it 
does not think i t necessary or appropriate to duplicate the thorough 
reviews recently completed i n Northern Irelan d and in an advanced 
stage in Great Britain. It confines itself to comment on the principles 
of the schemes. 

It asks that the existing schemes should be reviewed in the light of 
its proposals on tort an d the assessment of damages . 

Animals 
No majo r chang e wa s neede d i n th e la w i n England , Wale s an d 
Northern Irelan d bu t th e Scottish legislatio n migh t b e aligned with 
the rest of the United Kingdom by enacting provisions parallel to the 
Animals Act 1971. 

The Dangerous Wild Animals Act 197 6 and the Riding Establish-
ment Acts 1964 and 197 0 should be amended, either to specify prac-
tical limit s to the compulsory thir d part y insuranc e required , o r t o 
give the licensing authorities discretion to determine what is a satis-
factory amount . 

Exceptional risks 
Some provision should be made for exceptional risks that could not 
adequately b e covered unde r an y o f th e categorie s the y hav e con-
sidered. Strict liability should be imposed on controllers of things or 
operations which by their unusually hazardous nature require super-
vision because of their potential for causing death or personal injury, 
and thos e which , althoug h normall y safe , migh t caus e serious and 
extensive casualties if they did go wrong. 

In th e firs t categor y woul d fal l suc h thing s a s explosive s an d 
flammable gase s or liquids . I n th e secon d ar e suc h thing s a s large 
public bridges, dams, major stores and stadiums and other buildings 
where large numbers may congregate. 

There should be a statutory scheme under which certain things and 
operations would be listed in a statutory instrument, the controller of 
each becomin g strictl y liabl e fo r deat h o r persona l injur y resultin g 
from it s malfunctioning . 

The Ministe r makin g th e Statutor y Instrumen t shoul d hav e th e 
power, although not the duty, to lay down a requirement of compul-
sory insurance — and the minimum permissible to cover any particu-
lar case — for th e risk to which stric t liabilit y applies. 

Several recommendation s ar e made (some by a majority) o n th e 
extent t o which th e parent statut e should defin e th e extent o f stric t 
liability an d th e possibl e defence s an d wha t shoul d b e lef t t o b e 
defined b y the Statutory Instrument . 
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Compulsory insurance 
At present , thir d part y insuranc e cove r wa s compulsor y fo r 
employers an d motorists , an d als o fo r nuclea r installations , 
dangerous wild animals, riding establishments and oil pollution from 
merchant ships . 

The Commissio n sa w a  numbe r o f practica l difficultie s t o 
widening th e scop e o f compulsor y insurance . I t recommend s tha t 
consideration b e given t o imposing a  new requirement i n only two 
areas (a) for exceptional risks for which strict liability is imposed and 
(b) private aircraft . 

Cost of the proposals 
At Januar y 197 7 prices th e combine d effec t o f th e Commission' s 
proposals for compensation fo r personal injury would be to increase 
total compensation payment s after fiv e years by £5m a year. Bu t as 
there would be an overall saving of £16m a year in the cost of admin-
istration ther e would b e an initia l reductio n o f £11 m a  year i n the 
cost. 

Ultimately, afte r 4 0 years , th e combine d effec t woul d b e t o 
increase compensation payment s by £51m a year. This increase rep-
resented nearl y te n pe r cen t o f th e £542m a  year payabl e in injur y 
compensation at present levels through both tort and social security. 
At the same time overall administration costs would decline by about 
£10m a year leaving a net increase in cost of £41m a year. 

This concealed a change in the distribution of compensation costs. 
Costs in the state socia l securit y schem e (including administration ) 
would ultimately increase by £130m a year (industrial injuries £58m; 
road £54m and severely handicapped children £18m). Tort compen-
sation costs which were met, in the first instance , mainly by insurers 
in th e privat e sector , woul d decreas e b y £86 m a  yea r an d occu -
pational sick pay by £3m. 

The Commission say s that despit e the transfer o f cost s fro m th e 
private to the public sector, broadl y speaking , the costs of the pro-
posed compensation arrangements would ultimately fall on the same 
groups a s a t present , namel y employer s an d motorists , an d woul d 
not involve a large increase in taxation. 

The Commission is in no doubt that, looking at the whole picture, 
its proposals would resul t i n a  better balanc e in the distribution o f 
the funds devote d to compensation fo r persona l injuries and would 
give greater help to those who most need it . 

The future 
After it s extensive enquirie s an d discussions , th e Commissio n say s 
that it naturally has views on ultimate objectives for the development 
of compensation . 

"There are among us broadly three schools of thought whic h are 
indicated i n the repor t onl y briefly a s they go, i n part , beyon d th e 
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scope of our terms of reference, and wholly beyond our conclusions 
and recommendations" , state s the Commission. 

Some of the members would welcome an eventual extension of no-
fault compensatio n beyon d th e sphere s o f employmen t an d roa d 
traffic t o cover the other categories of injuries withi n their terms of 
reference (e.g. injuries arising from services) and those injuries which 
were outside their terms of reference (e.g. injuries in the home). The 
cost of introducing a much more extensive no-fault schem e covering 
both sicknes s an d injur y woul d b e substantia l bu t thes e member s 
believed tha t i t was a socially desirable objective. 

Some of thes e members were also doubtful abou t th e permanent 
value of the tort syste m of compensation as a means of supplement-
ing what could be obtained from social security. In their view the tort 
system was too costly, too cumbersome, too prone to delay and too 
capricious in its operation t o be defensible. 

Other member s hoped an d believed that ther e would always be a 
role fo r th e tor t system , whateve r happene d t o no-faul t provision . 
They would argue that tort would remain uniquely well equipped fo r 
compensating th e wides t possibl e rang e o f th e particula r losse s 
suffered b y a  give n individual ; tha t despit e th e rol e o f liabilit y 
insurance, tor t woul d continu e t o embod y th e sociall y valuabl e 
principle that , wher e a  perso n negligentl y o r intentionall y cause d 
injuries to another, amends should be made for the consequences of 
his fault; and that the continued existence of tort, would, of itself, be 
some safeguard agains t a  system of tota l dependence on the State. 

There were yet other members who took the view that, in the light 
of al l the uncertainties, i t would be best to wait unti l it was possible 
to asses the social and practica l consequences of thei r proposals , in 
particular the road scheme, before trying to judge, even in principle, 
in which direction i t would be appropriate t o move next. 

"But speculatio n about the future takes us well beyond our terms 
of reference" , conclude s th e Commission . "W e hav e tried t o dea l 
with some of the most urgent problems which relate to compensation 
for death and personal injuries; and to provide a vantage point fro m 
which a number o f possible routes into the future coul d be mapped 
out. O n most o f wha t w e propose we are agreed" . 

Pre-release preparation for jailed drug addicts 
The Workin g Grou p o n Treatmen t an d Rehabilitatio n o f th e 
Advisory Counci l o n th e Misus e o f Drug s i n it s repor t o n "Dru g 
Dependants withi n th e Priso n Syste m i n Englan d an d Wales " has 
urged th e prope r preparatio n fo r jaile d dru g addict s befor e bein g 
released if they are not to lose the value of enforced withdrawa l and 
therapy in prison. The Report notes that "one of the great hazards of 
insufficiently prepare d releas e i s tha t th e ex-dru g dependan t wil l 
immediately go back to taking drugs". 
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The expressio n "dru g dependants " i s use d t o describ e al l thos e 
persons who are received int o custody , includin g those remanded i n 
custody befor e tria l o r sentence , who , i n th e opinio n o f a  priso n 
medical officer , ar e dependan t upo n drug s (excludin g alcohol ) 
whether o r no t th e drugs ar e controlled b y the Misus e of Drug s Act 
1971 or are drugs controlled b y that Ac t to which the Notification o f 
Addicts Regulation s apply ; an d th e ter m "addict " refer s t o an y 
person whos e dru g misus e meet s th e criteri a fo r addictio n a s 
described i n th e Misus e o f Drug s (Notificatio n o f an d Suppl y t o 
Addicts) Regulation s 1973 . 

The recommendation s o f th e Workin g Grou p dea l wit h th e 
statistics o f suc h cases , thei r treatmen t an d rehabilitation . Th e 
Report note s tha t treatmen t i n priso n base d o n withdrawa l an d 
therapy i s ofte n adho c o r scarce . I t recommend s mor e therapeuti c 
units, greate r us e o f th e technique s utilise d b y th e Nationa l Healt h 
Service an d ai d fo r prisoner s o n reman d wh o ca n n o longe r us e 
addiction clinics . I n main , th e Workin g Grou p emphasise s o n th e 
importance o f preparatio n fo r release , that is , the need fo r adequat e 
arrangements t o be made fo r th e rehabilitation o f person s who hav e 
been treate d i n priso n fo r thei r drug-dependenc e whe n the y ar e 
released in order to ensure that the y do no t relaps e into drug-taking . 
According t o th e Report , on e i n te n addict s release d die s o f a n 
overdose withi n day s of freedom . 
The mai n recommendation s ar e a s follows — 

(i) Ther e shoul d b e adequat e pre-releas e preparatio n fo r al l 
prisoners dependen t o n drugs , startin g a t leas t on e month an d 
preferably thre e month s befor e discharge , an d tha t thi s 
preparation shoul d includ e instructio n o n th e effect s o f 
withdrawal an d abstinenc e o n tolerance . 

(ii) I n orde r t o improv e the opportunities fo r a n improve d syste m 
of after-care , th e Priso n Servic e shoul d allo w th e voluntar y 
drug agencie s easie r an d regula r acces s to th e prisons . 

(iii) Th e voluntar y agencie s unde r th e co-ordinatin g aegi s o f 
NACRO (Nationa l Associatio n fo r th e Care and Settlemen t o f 
Offenders) an d SCOD A (Standin g Conferenc e o n Dru g 
Abuse), an d i n co-operatio n wit h th e Priso n Service , shoul d 
explore th e possibilitie s o f creatin g togethe r a n organisatio n 
specifically devote d t o wor k wit h ex-dru g dependant s withi n 
prisons. 

(iv) I n orde r t o increas e th e opportunitie s fo r referra l fro m th e 
Prison Medica l Service , the voluntary agencies , the Probatio n 
and After-Care Servic e and the DTCs (Drug Treatment Centre ) 
should explor e the possibility of a  pilot therapeutic/supportiv e 
scheme fo r ex-dru g dependan t prisoner s o n releas e fro m a n 
existing priso n therapeuti c unit ; suc h a  schem e shoul d b e 
monitored wit h a  vie w t o developin g th e suppor t thereb y 
offered o n a  wide r scale . 
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(v) The relevant local statutory authorities, either directly or on an 
agency basis, should us e the opportunities provided b y recent 
legislation o r circular s to provide fund s t o supportiv e hostels 
and other housing opportunities for ex-prisoners with histories 
of dru g dependence . Th e DHS S (Department o f Healt h an d 
Social Security ) shoul d issu e a  circula r t o healt h an d socia l 
service authoritie s drawin g attentio n t o thes e ne w arrange -
ments and specifically their value in the provision of supportive 
housing for vulnerabl e groups . 

(vi) Existin g hostels including probation and bail hostels and those 
for ex-offenders shoul d start to accept ex-drug dependents and 
SCODA an d NACR O shoul d provid e th e staf f trainin g 
necessary to facilitat e suc h a development. 

(vii) Th e Priso n Servic e shoul d se t u p a  pilo t half-wa y hoste l 
attached t o a  prison with an existing therapeutic unit , fo r ex-
drug dependants on a pre-release basis, including opportunities 
for pre-releas e employment. 

(viii) Mor e training opportunities within the Training Opportunities 
Scheme ru n b y th e Employmen t Service s Agenc y shoul d b e 
made available to ex-dependent prisoner s on release. 

Reviews 
International Diges t o f Healt h Legislation , Vol . 30 , No . 3  (World 
Health Organization , Geneva : ix + 710 pp: Sw.fr.25-Sw.fr. 9 0 per 
volume) 

This Digest is published quarterly in two separate editions, English 
and French, and contains a selection of health laws and regulations 
and, fro m tim e to time, studies in comparative health legislation as 
well a s a  bibliographica l section . Officia l publication s an d othe r 
documents forwarde d b y Member States in fulfilment o f Article 63 
of the Constitution of the World Health Organization constitute the 
principal source of materia l fo r the Digest. Texts of legislation are, 
according to their general interest, reproduced or translated in full or 
in extract form , summarised , o r mentioned by their title. A subject 
index is published after th e issue of the last number in each volume. 

This issue reproduces the comparative survey by Rebecca J. Cook 
and Bernar d M . Dicken s o f abortio n law s i n Commonwealt h 
countries prepared fo r the Commonwealth Secretaria t an d included 
in the Secretariat' s publicatio n Three  Studies of Abortion  Laws  in 
the Commonwealth  [reviewe d b y Lesle y Vic k a t (1979 ) 5  C.L.B . 
581]. 
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Law and Planned Parenthood b y John M . Paxma n (Internationa l 
Planned Parenthood Association , London : 116pp. : £3.00) 

The autho r explain s tha t th e Handboo k i s designe d t o infor m 
family planners, in a general way, about what the law has to say on 
subjects linke d t o famil y planning , t o look briefl y a t th e ways law 
restrains th e developmen t o f famil y plannin g programmes , t o 
explore the various imaginative approaches which have been adopted 
around th e worl d t o eliminate , overcom e o r avoi d thes e restraint s 
and to see how the law has been utilised to make freedom of choice in 
family planning matters possible. The emphasis is on working within 
the law by using known legal techniques, but the task of challenging 
and reforming the law is not ignored. On the whole, the Handbook is 
essentially a positive exercise which perceives the law as a facilitato r 
rather than an inhibitor. The Handbook itsel f should be treated as a 
source book fo r idea s rather than a  definitive treatise . 

Chapters dea l wit h lega l an d polic y aspect s o f contraceptiv e 
information an d services ; voluntar y sterilizatio n an d th e law ; 
pregnancy terminatio n an d th e law ; expandin g th e role s o f healt h 
and auxiliar y personne l i n famil y planning ; fertilit y regulatio n 
information an d services for the adolescents; changing the status of 
women through law. A selected bibliography is included. 

Three Studies of Abortion Laws in the Commonwealth by Mostyn P. 
Embrey, Victor Tunkel, Rebecc a J . Coo k and Bernard M . Dickens 
(Commonwealth Secretariat , London . 18 3 pp. £3.00 incl . postage ) 
reviewed by Lesley Vick. 

As noted in the preface to this valuable publication, medical tech-
nology in relation to family planning and the medical termination of 
pregnancy has in recent years outstripped the provisions of the law in 
many countries . I n recognitio n o f this , th e Thir d an d Fourt h 
Commonwealth Medical Conferences, in 1971 and 1974 respectively, 
recommended tha t th e Commonwealt h Secretaria t shoul d gathe r 
information o n the subjec t an d stud y the legal and ethica l aspects. 
Accordingly, thre e separat e paper s wer e commissione d b y th e 
Secretariat an d table d a t th e meetin g o f Commonwealt h La w 
Ministers i n Augus t 197 7 and late r a t th e Commonwealth Medica l 
Conference i n November 1977 . Now published a s Three  Studies of 
Abortion Laws  in  the  Commonwealth,  th e repor t i s intende d t o 
provide governments with information which may be of assistance in 
reviewing existin g legislatio n an d considerin g change s t o tha t 
legislation. 

The present stat e of abortion laws , including recent changes, was 
surveyed in  5 3 nationa l an d provincia l jurisdiction s withi n th e 3 6 
countries of the Commonwealth and in a number of associated states 
and dependencies. The information wa s analysed by the then Hea d 
of th e La w Programm e o f th e Internationa l Planne d Parenthoo d 
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Federation (LP.P.F. ) an d Professo r Bernar d Dickens , Facult y o f 
Law o f th e Universit y o f Toronto , i n consultation wit h th e Medica l 
Adviser an d th e Lega l Divisio n o f th e Commonwealt h Secretariat . 
The two companion papers , prepare d b y Mostyn P . Embrey , M.D. , 
F.R.C.S., F.R.C.O.G . o f the Nuffield Departmen t o f Obstetrics and 
Gynaecology, Joh n Radcliff e Hospital , Oxfor d an d Victo r Tunkel , 
Lecturer i n La w a t th e Universit y o f London , dea l wit h medica l 
developments an d lega l initiative s respectively . 

In thei r paper , " A Surve y o f Abortio n Law s i n Commonwealt h 
Countries'*, Miss Cook an d Professo r Dicken s show that mos t of th e 
Commonwealth countrie s inherite d thei r law s fro m th e Englis h 
Offences Agains t th e Perso n Ac t o f 186 1 and Englis h commo n la w 
tradition. Th e English imprin t ha s not been exclusive, however, sinc e 
countries suc h a s Malaysi a hav e bee n influence d b y Islami c law , 
while other s fi t int o th e Roman-Dutc h commo n la w tradition . A 
number o f countries also retain the influence and jurisdiction o f thei r 
indigenous customar y law . Thu s law s i n Commonwealt h countrie s 
range from apparen t tota l prohibition to abortion on request, despit e 
their common heritage . The word "apparent' ' i s significant, becaus e 
the surve y show s tha t few , i f any , Commonwealt h countrie s ar e 
ready t o recognis e d e jur e th e decriminalisatio n o f medicall y con -
ducted abortio n tha t ha s occurre d d e facto . Th e repor t say s tha t 
medical advance s an d socia l attitude s hav e rendere d abortio n saf e 
and mor e widel y acceptable , s o tha t th e atmospher e o f crim e ha s 
largely been removed. Abortion contro l is passing out of the realm of 
criminal law and into the realm of welfare law, which includes femal e 
health an d fertilit y control . Legislatio n base d o n socia l justice , 
aiming t o extend equa l right s to health car e to the poor , ma y be par t 
of a  social policy programme encompassing more than the enactment 
of legislation . I n thi s context , abortio n ma y not b e the central focu s 
but a  residual par t o f a  fertility contro l programme giving priority t o 
family lif e educatio n an d instructio n i n contraceptiv e methods . 

There ar e variou s societa l pressure s likel y t o lea d t o th e inclusio n 
of abortio n i n a  wide r health-car e setting . I t ha s bee n foun d 
repeatedly tha t legislatio n attachin g sanction s t o abortio n doe s no t 
prevent it , thoug h poore r wome n ma y b e denie d acces s t o saf e 
medical procedures . Th e tren d toward s equa l opportunit y fo r 
women i s making government s cognisan t o f thei r specia l need s and , 
based on current developments , the report predict s that th e claims of 
women wil l lea d t o ne w thinkin g an d ne w law s wit h a  subsequen t 
impact upo n thei r statu s withi n society . 

The repor t comment s tha t th e evolutio n o f abortio n la w ma y b e 
seen t o follo w a  cours e movin g fro m a  prohibitiv e basi c la w t o 
developed law , b y mean s o f a  cour t rulin g o r a n administrativ e 
declaration, an d o n t o a n advance d la w statin g ground s an d con -
ditions o f lawfu l abortion . Onc e th e scop e o f permitte d abortio n i s 
defined, th e justificatio n fo r a  separat e abortio n la w ma y weake n 
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and i t ma y b e assimilated int o th e general la w governing healt h an d 
welfare. I t is noted tha t legalisin g abortion doe s not necessarily mak e 
resources availabl e fo r i t an d unles s service s whic h hav e bee n mad e 
legal in theory ar e mad e availabl e i n practice , th e tol l upon women' s 
lives fro m illega l abortion s wil l no t b e reduced . 

Apart fro m th e analysis of lega l developments, the survey includes 
summaries o f th e Lane , Badgle y an d McMulli n reports ; thre e table s 
showing a ) th e lega l indication s fo r abortio n i n th e variou s juris -
dictions, b ) whe n an d b y who m a n abortio n ma y b e performed an d 
c) the current governmen t move s to assess their law s and th e changes 
proposed b y governmen t an d non-governmen t agencies ; thre e 
Commonwealth statute s an d a  sampl e Medica l Terminatio n o f 
Pregnancy Bil l (wit h commentary ) whic h coul d b e adapte d t o 
become la w i n al l Commonwealt h countries . Th e wealt h o f dat a 
contained i n thi s repor t wil l undoubtedly prov e a s usefu l t o govern -
ments, an d others , a s th e author s hope . B y identifyin g th e variou s 
factors tha t thos e plannin g chang e ma y nee d t o consider , indicatin g 
how individua l jurisdiction s hav e responde d t o particula r issue s an d 
showing ho w certain law s have been foun d t o operate th e repor t wil l 
assist governments to respond t o their individua l need s and pressure s 
in th e ligh t o f knowledg e an d experience . 

In his paper, "Development s i n Medical Technologies fo r Fertilit y 
Regulation an d Their Implication s fo r Medica l Legislation" , Mosty n 
P. Embre y expresse s concer n tha t abortio n law s have no t kep t pac e 
with medica l development s an d thinking . Th e onc e clea r differenc e 
between contraception an d abortio n ha s blurred due to modern tech -
niques o f fertilit y control . Mos t abortio n law s wer e base d o n th e 
understanding tha t conceptio n take s plac e a t th e momen t o f th e 
union o f th e sper m an d th e ovu m bu t medica l scienc e toda y define s 
conception differently . Furthermore , th e newe r method s o f 
pregnancy interceptio n take s plac e a t th e ver y earlies t stage s o f 
pregnancy, bot h befor e an d after implantatio n i s complete. The legal 
status o f menstrua l regulatio n (b y vacuu m aspiratio n o r prosta -
glandins) need s clarificatio n an d th e ambiguitie s ar e inadequatel y 
resolved b y restrictiv e abortio n statutes . Futur e development s o n 
post-coital steroid s (th e "morning-after " pill ) an d severa l othe r 
methods whic h ar e bein g researched—notabl y biochemica l blockin g 
of hormon e pathway s an d immunisatio n agains t hormone s whic h 
suppresses fertilit y fo r a  period and causes subsequent pregnancie s t o 
end i n abortion—presen t furthe r lega l problems . A s th e autho r 
notes, thes e recen t development s hav e implications o f moral , ethica l 
and lega l importanc e an d wil l necessitat e a  reappraisa l o f th e law . 

Mostyn Embrey' s vie w i s supported b y Victo r Tunke l i n hi s pape r 
"The La w Against Famil y Planning : A Commonwealth Survey" . H e 
states unequivocall y tha t "th e la w is antiquated an d largel y ignored , 
but i t remain s th e la w an d threaten s t o obstruc t th e ne w F.P . 
methods no w bein g developed.. . present da y famil y plannin g 
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practice, howeve r ethica l medicall y an d desirabl e socially , i s 
increasingly movin g int o th e lin e o f fir e o f th e crimina l law" . I n 
referring t o th e newe r method s o f pregnanc y interceptio n an d dis-
planting discussed by Mostyn Embrey, Mr. Tunkel finds the laws in 
the Commonwealth interpretabl e i n two ways. Some restrict famil y 
planning whil e others , mainl y throug h administrativ e provisions , 
actively promot e it . I n general , however , eve n th e latte r typ e i s so 
imprecise and vagu e that the y ar e unhelpfu l an d coul d b e trouble-
some t o medica l practitioners . Conversely , o f course , law s whic h 
seem t o restric t ar e ofte n unenforceable . Havin g identifie d thes e 
problems, th e pape r the n canvasse s som e suggestion s fo r reform . 
Apart from complete decriminalisation, the possibility of legalisation 
by referenc e t o a  numbe r o f factors , includin g th e stag e o f 
pregnancy, th e mean s used , th e practitione r an d function , i s dis-
cussed. These possibilities, and legalisation through lack of evidence, 
are no t see n by the author a s likely to suffice i n isolation . A  com-
bination of approaches, varied according to the present and foresee -
able needs of a  particular country , seem s most desirable . I n noting 
that i t i s doubtfu l whethe r ther e i s an y Commonwealt h countr y 
where post-conceptive family planning is not already being practised, 
Mr. Tunkel reiterate s the view that run s through the three papers— 
"Forward-looking family planning policy needs positive help from a 
forward-looking law" . 

Lesley Vick 

The law and mental health: harmonizing objectives by W. J. Curran 
and T. W. Harding (World Health Organisation, Geneva : 16 1 pp.). 

This report , whic h wa s originally publishe d i n th e International 
Digest of Health Legislation, is concerned with ways in which the law 
can b e use d t o promot e mor e effectiv e an d human e response s t o 
mental disorders . A large number of countries are surveyed, guide-
lines develope d fo r th e assessmen t o f existin g legislation , an d a n 
account give n of alternativ e approaches which i t i s hoped wil l gen-
erate fresh thinkin g and creative drafting i n future legislation . 

New abortion law 
The World Health Organisation's translation of Italy's new abortion 
law, on e of th e mos t libera l in Western Europe , i s available in the 
June 197 8 issue of Law File, published by the International Planned 
Parenthood Federation , 18-2 0 Lowe r Regen t Street , Londo n 
SW1Y 4PW, Unite d Kingdom . Law  File, which appear s regularly , 
records development s aroun d th e worl d i n th e fiel d o f famil y 
planning an d relate d issue s (e.g . statu s o f women , mother s an d 
children, primar y healt h care etc.). 
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Beyond the interests of the child by Joseph Goldstein, Anna Freud 
and Albert J. Solnit (Macmillan Publishing, New York: xiv + 170 pp: 
$2.45). 
The book examines child placement and child-parent relationships 
and sets out guidelines and their implications for laws concerning the 
placement of children. It culminates in the following model statute, 
for which the remainder of the book serves as a commentary— 

ARTICLE 10.  DEFINITIONS 

PARA. 10. 1 BIOLOGICA L PARENT S 
The biologica l parent s ar e thos e wh o physicall y produc e th e child . 

PARA. 10. 2 WANTE D CHIL D 
A wante d chil d i s one wh o receive s affectio n an d nourishmen t o n a 
continuing basis from a t leas t one adult and who feels that he or she is 
and continue s to be valued b y those wh o take care of him or her . 

PARA. 10. 3 PSYCHOLOGICA L PAREN T 
A psychologica l paren t i s one who , on a  continuing day-to-day basis , 
through interaction , companionship, interplay , an d mutuality , fulfill s 
the child' s psychologica l need s fo r a  parent , a s wel l a s th e child' s 
physical needs . Th e psychologica l paren t ma y b e a  biologica l 
(Para. 10.1) , adoptive, foster , o r common-law (Para . 10.4 ) parent, o r 
any othe r person . Ther e i s no presumptio n i n favour o f an y o f thes e 
after th e initia l assignmen t a t birt h (Para . 20) . 

PARA. 10. 4 COMMON-LAW PARENT-CHILD RELATIONSHI P 
A common-la w parent-chil d relationshi p i s a  psychologica l paren t 
(Para. 10.3)—wante d child (Para. 10.2 ) relationship which developed 
outside o f adoption , assignmen t b y custod y i n separation o r divorc e 
proceedings, o r th e initia l assignmen t a t birt h o f a  child t o his or he r 
biological parent s (Para . 20.1) . 
PARA. 10. 5 CHILD' S SENS E O F TIM E 
A child' s sense of time is based on the urgency of his or her instinctua l 
and emotiona l need s and thus differs fro m a n adult's sense of time, as 
adults ar e bette r abl e t o anticipat e th e futur e an d thu s t o manag e 
delay. A  child' s sense of time changes as he or she develops. Interval s 
of separatio n betwee n paren t an d child tha t would constitute import -
ant breaks in continuity at one age might be of reduced significance at a 
later age . 
PARA. 10. 6 LEAS T DETRIMENTAL AVAILABL E ALTERNA -
TIVE 
The leas t detrimental availabl e alternative i s that child placement an d 
procedure fo r chil d placemen t whic h maximizes , i n accor d wit h th e 
child's sens e o f tim e (Para . 10.5) , th e child' s opportunit y fo r bein g 
wanted (Para . 10.2 ) an d fo r maintainin g o n a  continuous , uncon -
ditional, and permanent basis a relationship with at least one adult who 
is or wil l become th e child's psychologica l paren t (Para . 10.3) . 

ARTICLE 20.  INITIAL  PLACEMENT 

PARA. 2 0 PLACEMEN T O F CHIL D 
At birth , a  chil d i s place d wit h hi s biologica l parent s (Para . 10.1) . 
Unless other adults assume or are assigned the role, they are presumed 
to becom e th e child' s psychological parent s (Para . 10.3) . 
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ARTICLE30. INTERVENTION  TO  ALTER A  CHILD'S  PLACE-
MENT 

PARA. 30. 1 STAT E POLIC Y O F MINIMIZIN G DISRUPTIO N 
It i s th e polic y o f thi s stat e t o minimiz e disruption s o f continuin g 
relationships betwee n a  psychologica l paren t (Par a 10.3 ) an d th e 
child. Th e child' s developmental need s are bes t served b y continuing 
unconditional an d permanen t relationships . Th e importanc e o f a  re -
lationship's duratio n an d th e significanc e o f a  disruption' s duratio n 
vary wit h th e child' s developmental stage . 

PARA. 30. 2 INTERVENO R 
An interveno r i s any perso n (includin g th e state , institution s o f th e 
state, biologica l parents, and others) who seeks to disrupt a continuing 
relationship betwee n psychologica l paren t (Para . 10.3 ) an d chil d o r 
seeks t o establis h a n opportunit y fo r suc h a  relationshi p t o develop . 
Upon suc h interventions the court's decision mus t secure for the child 
the leas t detrimenta l availabl e alternativ e (Para . 10.6) . 

PARA. 30. 3 BURDE N O N TH E INTERVENO R 
A chil d i s presumed t o b e wante d (Para . 10.2 ) i n hi s o r he r curren t 
placement. I f th e child' s placemen t i s to b e altered , th e intervenor , 
except i n custod y dispute s i n divorc e o r separation , mus t establis h 
both: 
(i) tha t th e child i s unwanted, and 

(ii) tha t the child'scurrent placement is not the least detrimental avail-
able alternativ e (Para . 10.6) . 

In custody disputes in divorce or separation, th e intervenor, tha t is the 
adult seekin g custody , mus t establis h tha t h e o r sh e i s th e leas t 
detrimental availabl e alternativ e (Para . 10.6) . 

PARA. 30. 4 CHILD'S PART Y STATU S 
Whenever a n interveno r seek s t o alte r a  child' s placemen t th e chil d 
shall b e made a party to the dispute. The child shall be represented b y 
independent counsel . 

PARA. 30. 5 FINA L UNCONDITIONA L DISPOSA L 
All placements shall be unconditional and final , tha t is , the court shal l 
not retai n continuin g jurisdictio n ove r a  parent-chil d relationshi p o r 
establish o r enforce suc h condition s a s rights of visitation . 

PARA. 30. 6 TIMEL Y HEARIN G AN D APPEA L 
Trials an d appeal s shal l b e conducted a s rapidl y a s i s consistent wit h 
responsible decisionmaking . Th e cour t shal l establish a  timetable fo r 
hearing, decision , an d revie w o n appea l which , i n accor d wit h th e 
specific child' s sense of time (Para . 10.5) , shall maximize th e chances 
of al l intereste d partie s t o hav e thei r substantiv e claim s hear d whil e 
still viable, and shal l minimize the disruption o f parent-child relation -
ships (Para . 30.1) . 

Australia Lega l an d Socia l Aspect s o f Huma n Artificia l Insemination : a 
bibliography of items written after 1970 compiled by Roy Jordon (13 
PP.) 

This bibliography containin g a  listing of books , journal articles , 
and newspaper and magazine articles (223 items) has been published 
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by, an d i s availabl e from , th e Australia n Attorney-General' s 
Department, Canberra . 

The Second Symposium on Law and Justice in the Australian Capital 
Territory 

The paper s fro m th e Symposiu m hel d i n Canberra, Australia , i n 
March 197 7 hav e no w bee n publishe d an d ar e availabl e fro m th e 
Symposium Convenor , Mr . J . K . Bowen , Assistan t Crow n Pros -
ecutor, 4t h Floor , QANTA S House , Londo n Circuit , Canberra , 
A.C.T. 2601 . 

The paper s includ e — 
(i) problem s associate d wit h the institutio n an d conduc t o f pros-

ecutions in the Australian Capital Territory, by K. E. Enderby , 
QC; 

(ii) th e conduc t o f prosecution s i n th e Australia n Capita l Terri -
tory, b y A . J . Oldroyd ; 

(iii) blin d justice : a n exercis e i n pres s censorshi p b y Australia' s 
economic-legal system , by Ia n Mathews ; 

(iv) freedo m o f informatio n v . privacy, b y Mr. Justic e Kirby ; 
(v) th e rol e o f th e psychiatris t i n th e crimina l trial , b y 

A. A . Bartholomew ; 
(vi) a n examination o f the laws of the Australian Capital Territory 

and proposal s fo r reform , b y Mr. Justic e Blackburn ; 
(vii) refor m o f th e investigatio n an d tria l o f rape , b y H . Coonan ; 

(viii) th e impact of legalised casinos in Canberra, by J. McCrudden ; 
(ix) th e rol e o f th e ombudsman , b y Sen. Joh n Knight . 

Deterrence an d th e drinkin g drive r b y Roma n Tomasi c (La w 
Foundation o f Ne w Sout h Wales ; 77 +  xii i pp). 

The pape r re-examine s a  majo r socia l proble m an d attempt s t o 
determine whethe r i t i s possibl e t o classif y th e drinking-drivin g 
population an d s o establis h ho w particula r driver s o r group s o f 
drivers will respond t o the threat an d the imposition o f punishment , 
and nex t t o non-punitive measures . I t also argues that the problem s 
of many drinking drivers should be defined a s community and health 
problems rathe r tha n a s traffic problems , and tha t th e diversionar y 
approach t o offender s i s mor e appropriat e an d mor e likel y t o b e 
successful a s a  deterren t tha n wholl y punitiv e measures . 

Drugs, alcoho l an d communit y contro l b y Roma n Tomasi c (La w 
Foundation o f New Sout h Wales ; 248 pp). 

Two studies in this series have been noted a t (1977) 3 C.L.B. 334, 
namely Deterrence  and  the  drinking  driver  an d Bail  and  pre-trial 
release—strategies and  issues.  This, the third, brings together a  wide 
range of materials to illustrate Australian approache s to alcoholis m 
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and dru g dependenc e an d contrast s thes e wit h development s cur -
rently takin g plac e t o refor m lega l systems , particularl y withi n th e 
U.S.A. Th e autho r see s a need fo r greater community involvemen t 
in alternative s neede d t o replac e thos e aspect s o f th e lega l syste m 
which hav e apparentl y faile d t o respond adequatel y t o the needs of 
individual alcoholic s and dru g users . 

Family plannin g an d th e la w (2n d edition ) b y H . A . Finla y an d 
J. E . Sihombin g (Butterworth s Pt y Ltd , Australia : xi i +  22 8 pp) . 

The boo k review s Australia n legislation , bot h Stat e an d Federal , 
on th e distributio n an d marketin g o f contraception , abortion , 
sterilisation, adoption , artificia l insemination , embyr o trans -
plantation an d fertilit y drugs . 

Since th e firs t editio n appeare d ther e ha s bee n th e comprehensiv e 
symposium o n "  Family plannin g an d th e law " hel d i n Sydney , an d 
the author s hav e include d th e paper s fro m thi s i n th e second hal f o f 
the book , addin g t o it s breadth , interes t an d usefulness . 

Canada Psychiatr y an d th e Judicia l Process : A  Bibliograph y compile d b y 
Robert J . Menzie s (Centr e o f Criminology , Universit y o f Toronto : 
55 pp: $2.50 ) 

This bibliograph y was  compiled a s a  component o f a  larger stud y 
on th e Mentall y Disordere d Offender , conducte d fo r th e Canadia n 
Department o f Justic e b y Dr . Christophe r D . Webster . Upo n a 
preliminary surve y o f th e literature , i t becam e apparen t tha t fe w 
attempts ha d bee n mad e to accumulate an d classif y th e bourgeonin g 
research i n the field o f forensi c psychiatry . The area cross-cuts such a 
wide spectru m o f discipline s an d orientation s tha t read y acces s t o 
relevant researc h dat a i s often impossible . Th e Centr e i s attemptin g 
to bridg e tha t ga p b y mean s o f thi s bibliography . 

Subject area s includ e genera l paper s o n polic y an d legislation ; 
studies o f psychiatri c remands ; th e rol e o f th e psychiatris t i n 
determining fitnes s (competency ) an d insanit y (crimina l 
responsibility); issue s relatin g dangerousnes s t o menta l illness ; an d 
considerations o f ethic s an d civi l liberties . 

The Silen t System : A n Inquir y int o Prisoner s wh o Suicide : a n 
Annotated Bibliograph y by Brian E. Burtc h an d Richar d V . Ericso n 
(Centre o f Criminology , Universit y o f Toronto : 11 3 pp: $5.00 ) 

It i s generally know n tha t th e rat e o f suicid e i n pena l institution s 
exceeds tha t o f th e genera l population . Notwithstandin g substantia l 
media coverage on prisoner suicide s as well as renewed academic and 
clinical interes t i n th e predictio n an d preventio n o f inmat e suicide , 
this subjec t ha s remaine d largel y unexplored . 

This repor t i s th e first  majo r stud y o f prisone r suicide s i n 
Canadian pena l settings . I t i s base d upo n a n officia l documen t 
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analysis o f 9 6 inmates wh o committe d suicid e i n fou r maximum -
security penitentiarie s betwee n 195 9 and 1975 . Background demo -
graphic factors, offence history, length of confinement, stage of con-
finement, locatio n i n prison , an d previou s psychiatri c histor y o f 
these inmates are considered. Where possible, the suicide sample is 
compared on these characteristics with a sample of 1,38 3 inmates in 
four maximum-securit y penitentiarie s in 1977 . Official response s to 
distressed inmate s ar e appraise d i n term s o f emergenc y measures , 
clinical resources , and adequacy of pos t mortem investigations . An 
annotated bibliography briefly reviews selected books and articles on 
inmate suicide. 

The Canadia n Patient s Boo k o f Right s b y Lorn e £ . Rozovsk y 
(Doubleday Canada Ltd : $8.95 paperback, $14.9 5 hardback) 

The publication is a comprehensive consumer's guide to Canadian 
Health La w containing all the information neede d to secure a good 
medical car e o r t o dea l wit h difficul t medica l situations . Topic s 
covered includ e a  Patients ' Bil l o f rights ; hospita l insuranc e an d 
medical care ; th e right s t o a  docto r o f one' s choice ; consen t t o 
treatment; standar d o f car e and negligence ; who is responsible fo r 
whom?; the patient's property; medical records and confidentiality ; 
abortions; mental illness and communicable disease; death; after you 
are gone; what do we mean by law?; why do patients sue? ; and to 
whom do you complain? 

Canadian Hospita l La w 2nd Edition by Lorne Rozovsky (Canadian 
Hospital Association , Ottawa: $Can . 12) 

This work, by one of Canada' s leading authorities on health law, 
contains u p t o dat e informatio n o n healt h car e la w i n Canada . 
Topics covered include : the lawyer; responsibility t o a patient; con-
sent t o treatment ; negligence ; privilege s o f medica l staff ; patients ' 
records; medica l terminatio n o f pregnancy ; th e patient' s property ; 
transplants and huma n tissues ; wills. 

Canadian Law Reform Commission publications 
A numbe r o f reports , workin g paper s an d studie s o f th e La w 

Reform Commissio n of Canada are available, free o f charge, from 
the Canadia n La w Refor m Commissio n (13 0 Alber t St , Ottaw a 
Ontario K1A 0L6). 

The publications include — 
(i) La w Reform Commission' s Fifth Annua l Report 1975-197 6 

(Cat. No. J31-1976); 
(ii) Limit s o f crimina l law , Workin g pape r No . 1 0 (Cat . No . 

J32-1/10-1975); 
(iii) Imprisonmen t an d release , Workin g No . 1 1 (Cat . No . 

J32-1/11-1975); 
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(iv) Th e crimina l proces s an d menta l disorder , Workin g Pape r 
No. 1 4 (Cat. No . J32-1/14-1975) ; 

(v) Commission s o f inquiry , Workin g Pape r No . 1 7 (Cat . No . 
J32-1/17-1977); 

(vi) Federa l court , Workin g Pape r No . 1 8 (Cat . No . 
J32-1/18-1977); 

(vii) Evidence , Repor t t o Parliamen t (Ca t No . J31-15/1975) ; 
(viii) Guideline s o n disposition s an d sentencin g i n th e crimina l 

process, Repor t t o Parliamen t (Cat . No . J31-16/1975) ; 
(ix) Ou r crimina l law , Repor t t o Parliamen t (Cat . No . 

J31-19/1976); 
(x) Expropriation , Report to Parliament (Cat. No. J31 -17/1976); 

(xi) Menta l disorder in the criminal process, Report to Parliament 
(Cat. No . J31-18/1976) ; 

(xii) Famil y law , Repor t t o Parliamen t (Cat . No . J3 1 -20/1976); 
(xiii) Sunda y observance , Repor t t o Parliamen t (Cat . No . 

J31-21/1976); 
(xiv) Th e Immigratio n Appea l Board , Administrativ e La w Serie s 

Study Paper s (Cat . No . J32-3/13) ; 
(xv) Th e Atomi c Energ y Contro l Board , Administrativ e La w 

Series Stud y Paper s (Cat . No . J32-3/15) ; 
(xvi) Th e parol e process , Administrative La w Series Study Paper s 

(Cat. No . J32-3/14) ; 
(xvii) Unemploymen t Insuranc e Benefits , Administrativ e La w 

Series Stud y Paper s (Cat . No . J32-3/16) . 

Sri Lank a Lega l Dimension s o f Populatio n Dynamics : Perspectives fro m Asi a 
by D . C . Jayasuriy a (Associate d Educationa l Publishers , Sr i Lanka : 
174 pp. ) 

Population polic y an d developmen t problem s i n th e Asi a regio n 
have receive d considerabl e attentio n fro m demographer s an d socia l 
scientists, bu t informatio n o n th e lega l aspect s o f populatio n 
dynamics an d comparativ e survey s hav e largel y bee n lacking . Thi s 
book i s intende d t o fil l thi s voi d b y analysin g salien t aspect s an d 
taking example s fro m selecte d countrie s i n th e region . 

Narcotics an d drug s i n Sr i Lanka : socio-lega l dimension s b y 
D. C . Jayasuriy a (Associate d Educationa l Publishers , Moun t 
Lavinia, Sr i Lanka : 21 9 pp) . 

The boo k trace s th e historica l developmen t o f th e la w an d o f 
control mechanism s relatin g t o narcotic s an d drug s i n thei r social , 
economic an d politica l perspectives . 
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Uganda Th e Venera i Disease s Decree 197 7 (published b y the Law Refor m 
Commission, Ministry of Justice, Kampala, Uganda: 12 pp: Shs. 5) 

An explanatio n t o the public of a  measure t o combat sexually -
transmitted diseases . 

United Suicid e guide 
Kingdom A  30-page booklet titled "Guide to Self-deliverance'' detailin g five ways 

to commit painles s suicide has been compiled b y EXIT, th e Society fo r 
the Righ t t o Di e wit h Dignit y o r th e voluntar y euthanasi a group . I t 
contains a  great dea l o f informatio n specificall y aime d a t ensurin g that 
those who attempt t o kill themselves do so efficiently. Controvers y over 
its publication , whic h accordin g t o th e Societ y woul d b e availabl e t o 
people who have been members of EXIT for three months, led to a split 
in the 9,000 membership. 

The argumen t i n favou r o f it s availabilit y i s based , first , o n th e 
principle of "th e righ t t o die" and, second , tha t i f a person has already 
decided t o put an end t o hi s life, h e should b e entitled t o the necessary 
information o n how to go about hi s self-destructive ac t so as to achieve 
certain success . That philosoph y suppose s tha t peopl e who contemplate 
suicide to do calmly and dispassionately, taking all factors for and against 
into consideration, an d coming to the conclusion that , o n balance, they 
would prefer t o be dead rather than alive. 

Those opposed t o it s publication argu e tha t suicid e i s more often a n 
irrational act and emphasise its dangers if it gets into the hands of persons 
suffering fro m a  temporar y o r pathologica l emotiona l distress , thu s 
resulting in unnecessary deaths. 

The booklet has been published in Scotland after EXI T members were 
told the y woul d no t b e breakin g th e law . I n England , however , th e 
executive committe e decide d agains t publicatio n afte r bein g tol d ther e 
would be a risk of committee members being prosecuted for contravening 
the Suicid e Ac t 1961 , which make s i t a n offence , punishabl e wit h 1 4 
years' imprisonment , t o ai d o r abe t a  suicide . I n 1961 , attempting t o 
commit suicide ceased t o be a crime, but aiding and abetting another to 
take his or her life however, has remained an offence, punishabl e with up 
to 1 4 years ' imprisonmen t (althoug h n o sentenc e approachin g tha t 
severity has in fact bee n imposed). 

The Human Rights Review (Oxford Universit y Press in association 
with the British Institute of Human Rights : twice yearly: edited by 
J. E . S . Fawcett) 

Since w e note d th e firs t appearanc e o f thi s journa l [a t (1976 ) 
2 C.L.B. 469] , the issue s for Autum n 197 6 and Spring 197 7 have 
appeared. These have perceptively broadened the areas of interest, 
and the journal has quickly assumed a major place in human rights 
literature 

Items noted in these issues include parliamentary privilege; Race 
Relations Board ; ombudsman ; consen t t o abortion ; priso n rules ; 
congenital disabilities ; computerise d dat a banks ; psychiatri c 
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detention; deserters ; remand ; defamation ; privacy ; polic e power ; 
Community Land Act ; inheritance; insurance; press freedom; trad e 
union rights ; employmen t protection ; defenc e counsel ; capita l 
punishment; immigratio n officers ; militar y discipline ; indecency ; 
sterilisation; electroni c surveillance ; se x education ; homosexual s 
and th e young ; incitemen t t o disaffection ; sho p stewards ; an d 
appeals agains t deportatio n orders . 

Articles includ e 'Th e la w an d fundamenta l right s i n the Unite d 
Kingdom: th e la w and th e British constitution "(Anthony  Lester)", 
Protection o f huma n right s "(U.K.  Home  Secretary)",  U N an d 
Human Right s i n Chile " (Felix  Ermacora),  an d "Th e Europea n 
Convention o n Huma n Rights , Articl e 32 : wha t i s wrong? " 
(Anthony Morgan). 

Documents reproduce d includ e individua l an d socia l rights  a s 
described an d protecte d i n th e Constitutio n o f Greece ; th e U N 
Declaration o n Protectio n fro m Torture ; the reservations and inter -
pretative statement s on behal f o f the Unite d Kingdo m i n respect of 
the Internationa l Covenan t o n Civil and Politica l Rights ; and Presi -
dent Carter' s Executiv e Orde r t o regulat e th e foreig n intelligenc e 
agencies o f th e Unite d States . 

Influence o f Litigatio n o n Medica l Practic e edite d b y Cliv e Woo d 
(Academic Press , London : 21 5 pp: £10 20p). 
The boo k record s th e proceedings o f a  Conference hel d i n Londo n 
and jointl y sponsore d b y th e Roya l Societ y o f Medicin e an d th e 
Royal Societ y o f Medica l Foundatio n Inc . Participant s include d 
distinguished medica l practitioner s fro m bot h Britai n an d th e 
United States , prominent lawyers , and expert s i n the field o f healt h 
administration an d medica l insurance . The volume includes a précis 
of discussion s a s wel l as the tex t o f th e paper s presented . 

One aspec t o f th e enormit y o f th e proble m i s show n b y th e 
following figures : I n th e Unite d State s th e numbe r o f suit s file d 
alleging medica l malpractic e double d i n the five year s from 197 0 to 
1975 whil e th e averag e jur y awar d increase d si x time s ove r i n th e 
same period. At the same time some 36 per cent of the spiralling rise 
in th e cos t o f medica l car e ha s bee n attribute d t o th e cost s o f 
malpractice claims and suits . Yet for al l the millions of dollars spent 
in the malpractice area, recent estimates suggest that as little as 18 to 
20 per cent o f the tota l malpractice dollars actually reach an injure d 
patient. Howeve r 8 0 per cen t i s consumed b y the syste m itself—b y 
lawyers, insuranc e companies , an d exper t witnesses . 

This provoke d th e commen t tha t " a mor e unfortunat e syste m 
could no t hav e bee n devise d b y te n madme n o r te n la w professor s 
(which ma y be the equivalent ) working overtime fo r 20 years . . . I f 
we ar e t o dea l with th e problem s of both compensatin g th e patien t 
and eliminating the incompetent practitioner , we must do away with 
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the faul t syste m itself . Thi s mean s tha t w e mus t compensate th e 
patient o n a  no-faul t basi s fo r untowar d results . Thi s would no t 
prove extremely costly, since if we tripled the amount of money we 
are currentl y payin g to patients, we could stil l cut insuranc e pre-
miums b y approximatel y 4 0 per cent . A s fa r a s weeding out th e 
incompetent physician is concerned, this cannot be done by a tort or 
fault system , bu t mus t b e done b y a  vigorous system o f licensin g 
carried out by the medical profession itsel f to eliminate the incom-
petent physician. " 

In discussion on the paper, the point was made that New Zealand 
already has a no-fault pla n which seems to be working effectively . 

In the field of multiple drug therapy, an American consultant in a 
paper entitled "Is There a Standard of Care?" noted that physicians 
in the United States last year wrote about two billion prescriptions 
for some 22,000 drugs with information abou t side effects and toxic 
reactions well represented by a litany of warnings in the Physicians 
Desk Referenc e pharmicolog y tex t books , and the medica l litera -
ture. The chance recognition of unexpected drug interactions is slow 
and inefficient . 

Space preclude s a  ful l revie w o f thi s fascinatin g exchang e o f 
experience. The nagging doubt i n Britain i s noted—that litigatio n 
for negligenc e ma y b e a n America n expor t whic h wil l adversel y 
affect Britai n live s an d th e practic e o f medicin e i n tha t country . 
Plainly the British concer n i s also a Commonwealth concern . Fo r 
this reason, the volume could not be more relevant . 

Recent Articles 
The drug abuse problems: international policy (prepared by the UN 
Secretariat) (1978) 34 International Revie w of Criminal Policy 43. 

The right to parenthood (Patricia A. Wright)  (1979) 2 Family Law 
Review 173 . In a n are a dealin g wit h la w an d th e contro l o f life , 
values and morals are of the utmost concern . 

Death: a medical dilemma: a legal answer (Alan C . Hoffman  and 
Mark Van  Cura) (1979) 3 Legal Medical Quarterly 110. 

The developmen t o f Commonwealt h abortio n law s (Bernard  M. 
Dickens an d Rebecca  Cook)  (1979 ) 2 8 Internationa l an d 
Comparative Law Quarterly 424. 

Mental healt h patients ' right s an d th e Europea n Huma n Right s 
Convention (P. T. Muchlinski) (1980) 5 Human Rights Review 90. 
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Travel an d communications—thei r relatio n t o healt h problem s i n 
Small State s (E.  R.  Walrond)  (198 0 March/April ) 6  Bulleti n o f 
Eastern Caribbea n Affair s 27 . 

Australia Injurie s to unborn children (Peter F. Cane)  (1977) 51 Australian La w 
Journal 704 . 

Law and the battered wife (Anwar Khan  and  Jeanette Hacket)  (1978 ) 
3 Lega l Servic e Bulleti n 5 . 

Damages i n contrac t fo r menta l distres s (P.  H.  Clarke)  (1978 ) 5 2 
Australian La w Journa l 626 . 

Medico-legal aspects of family planning (Ian E. Black)  (1978 ) 2 Legal 
Medical Quarterl y 198 . 

Canada Canadia n Abortio n Law : obstacl e fo r safe r managemen t o f 
Canadian wome n (Dr.  C.  A.  Douglas  Ringrose)  (1978 ) 2  Lega l 
Medical Quarterl y 97 . Canadian abortio n law s were formulate d a t a 
time whe n medica l technolog y an d knowledg e o f reproductio n wer e 
relatively primitiv e b y present-da y standards . 

Liability t o th e unbor n (L.  C.  Green)  (1978 ) 2  Lega l Medica l 
Quarterly 82 . 

Drug regulatio n i n Canad a (Willem  Wassenaar)  (1978 ) 2  Lega l 
Medical Quarterl y 209 . 

Control o f Livin g Bod y Material s (Bernard  M.  Dickens)  (1977 ) 2 7 
University o f Toronto La w Journal 142 . 

The articl e look s a t countrie s whos e medica l technologie s ar e 
skilled enough to undertake human organ transplantation an d which 
have legislatio n governin g expres s pos t morte m gift s o f bod y 
materials. 

Establishing th e cessatio n o f lif e (David  A.  Frenkel)  (1978 ) 2  Lega l 
Medical Quarterl y 162 . 

Children's righ t an d th e famil y uni t (Frank  Bates)  (1978 ) 1  Family 
Law Revie w 242 . 

Child abuse and the social worker: rights of the parents (Jeff Rasley) 
(1978) 1  Family La w Revie w 247 . 
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The ectogenetic huma n being: a problem child of ou r time (Bernard 
M. Dickens)  (197 9 - 80 ) 18 University of Western Ontario Law Review 
241. 

Psychiatry, th e inmate and the law (A.  W.  Cragg)  3  Dalhousie La w 
Journal 510 . An analysi s of the role of psychiatry in the treatment of 
offenders. 

Jamaica A  Moder n approac h t o menta l healt h legislatio n i n Jamaic a 
(Frederick W.  Hickling)  (1977 ) Wes t India n La w Journal 55 . 

The legal and psychiatric implications of ganja use in Jamaica (Frank 
Knight) (197 9 October ) Wes t India n La w Journa l 52 . 

N e w Zealan d Psychiatri c testimony : th e ultimat e issu e rul e an d th e rul e i n 
Rowton's case (C . B.  Cató)  [1980 ] New Zealan d La w Journa l 288 . 

United Kingdo m Compensatin g vaccine-damage d children (Harvey  Teff)  [1977 ] New 
Law Journa l 904 . 

Switching of f lif e suppor t machines—th e lega l implication s (Ian 
McColl Kennedy)  [1977 ] Criminal Law Revie w 443. 

Children a t risk  and car e proceeding s (5 . Christie)  [1980 ] 13 0 Ne w 
Law Journa l 280 . 

Some problem s o f evidenc e obtaine d b y hypnosi s (Lionel  Howard 
and Andrew  Ash  worth) (1980 ) Crimina l La w Revie w 469 . 

Psychopaths i n th e crimina l proces s (Andre w Ashwort h an d Joann a 
Shapland) (1980 ) Criminal  Law  Review  628 . 

Brain death: a case for legislation? (Alexander McCall  Smith)  (1980 ) 
25 Journa l o f th e La w Societ y o f Scotlan d 113 . 

The case of th e mentally abnorma l offende r (J.  A.  Baird)  (1980 ) 25 
Journal o f th e La w Societ y o f Scotlan d 169 . 
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