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Not suc h a  "Fai r Go Society" 

Most Australian s believ e tha t the y liv e i n an egalitarian society . Perhap s thei r conceptio n i s 
best capture d b y wha t w e Australians laconicall y an d frequently cal l the right t o a "fair go" . 

History, however , cast s a  somewha t differen t ligh t o n Australia' s attitud e t o basi c huma n 
rights. The settlement o f Australia from 178 8 onwards by successive waves of immigrants led 
to th e expropriatio n o f th e traditiona l land s o f th e indigenou s populatio n b y th e Britis h 
colonists and other arrivals. By early in the nineteenth centur y the entire Australian continen t 
had been claimed i n the name of the British Crown . Onl y recently , since the decision o f the 
High Cour t o f Australi a i n Mabo  ν  The  State of  Queensland1 i n 1992 , has native titl e bee n 
recognised, an d eve n then , i t ha s bee n limite d t o specia l classes . Th e degradatio n o f th e 
Aboriginal peopl e o f Australi a extende d t o th e subversio n o f thei r cultur e throug h a 
programme o f forced assimilatio n int o white society , including usually forced conversio n t o 
Christianity b y outbac k missions , and ofte n th e removal o f thei r childre n b y th e state , such 
children t o be raised b y whit e families . Aborigine s wer e no t entitle d t o vote i n governmen t 
elections, or eligible to be counted i n a census , unti l the 1960s 2. 

Australia's poo r recor d o f racia l discriminatio n extende d wel l beyon d it s ow n indigenou s 
people, includin g th e Torre s Strai t Islanders . Fo r muc h o f th e twentiet h centur y Australi a 
maintained an official discriminator y immigration practice called the "White Australia Policy", 
which evinced a  formal preferenc e fo r Britis h and Europea n migrants . I t was upheld by law. 
Until the 1960 s this policy had the support o f virtually all Australian leaders, political parties, 
the churche s an d th e trade unio n movement . 

Until the concep t o f multiculturalis m emerge d i n Australi a i n the 1970s , a negative attitud e 
was officiall y displaye d toward s thos e wh o di d no t adop t th e cultur e an d languag e o f th e 
dominant whit e population. In this respect, Australian values  were not so very different from 
those o f th e white settler s i n Sout h Africa . Al l that wa s different wa s the ratio between th e 
white settler s an d th e indigenous people . 

Constitutional Protection s 

There is no general prohibition of discrimination i n Australian la w akin to that which exists, 
for example , i n th e equa l protectio n clause  o f th e America n Constitution . However , o n it s 
face, th e Australia n Constitutio n contain s variou s provision s whic h guarante e certai n basi c 
human rights.  Placitu m 51(xxxi ) o f th e Constitutio n provide s tha t th e acquisitio n o f th e 
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property o f any Stat e o r person unde r Federa l la w shal l b e on just terms . Section 8 0 afford s 
a tria l b y jury fo r offence s agains t Federa l laws . Sectio n 9 2 protect s freedo m o f movemen t 
among th e States 3. 

Section 11 6 prohibits the Federal legislature from discriminating on religious grounds. Section 
117 protects an interstate resident , who is an Australian citizen , from th e operation o f a  law, 
wherever the effect o f a law is to subject a n interstate resident to a disability or discrimination 
to which tha t perso n woul d no t b e subjec t a s an interstat e resident 4. 

The leadin g judgment i n th e Mabo  decision mentione d above , include d th e suggestio n tha t 
the Australian common law wil l itsel f hav e to adapt to international huma n rights standards5. 
Perhaps, i n this  way , Australi a wil l secur e th e protectio n o f basi c right s supplementin g th e 
common law 6. 

The Federa l legislatur e ha s power s unde r th e Australia n Constitutio n whic h ar e capabl e o f 
being use d fo r th e protection o f huma n rights . These powers , contained i n s . 51 , enable the 
Federal legislatur e to make relevant laws , inter alia, with respect to naturalisation an d aliens, 
marriage, people of any race, immigration and emigration, the influx o f criminals and external 
affairs. Al l of these heads of federal powe r provide ripe subject area s for discriminatio n an d 
thus for federa l law s prohibiting an d redressing it . 

Despite the plethora of constitutional powers which could support Federa l anti-discriminatio n 
legislation, the most widely used power remains Placitum 51(xxix) , the foreign affair s power . 
This power has been held to entitle the Federal Parliamen t t o enact domestic legislation based 
on international treaties to which Australia i s a signatory and also to enact laws upon matters 
of internationa l concern , externa l t o Australia 7. 

Federal Anti-Discriminatio n Legislatio n 

The proliferatio n o f Federa l an d Stat e anti-discriminatio n statute s sinc e th e mi d 1970 s 
signifies recognitio n an d concern a t every leve l o f governmen t tha t discriminatio n ha s been, 
and continues to be, a serious problem facing Australia n society . In the 1990s , classes within 
Australian society, such as women, Aborigines, migrants, homosexuals and the physically and 
intellectually impaired , continu e t o b e the victim s o f discriminator y treatmen t b y virtu e o f 
their specia l attributes . 

There are four major Federal anti-discrimination statutes . The Racial Discrimination Act 197 5 
(Cth) (RDA ) i s base d o n th e Internationa l Conventio n o n th e Eliminatio n o f Al l Form s o f 
Racial Discrimination . Th e RD A cover s bot h th e Federa l an d Stat e government s an d thei r 
instrumentalities. Unde r th e RD A i t i s unlawfu l t o discriminate o n the groun d o f rac e o f a 
person o r o f a  relative  o r associat e o f tha t person . Trad e union s ca n lodg e complaint s o n 
behalf o f members unde r th e RDA . 

The Se x Discrimination Ac t 198 4 (Cth ) (SDA ) i s based o n the Internationa l Conventio n o n 
the Eliminatio n o f Al l Form s o f Discriminatio n Agains t Women . Th e SD A als o cover s 
Federal governmen t an d instrumentalities . Unde r th e SD A i t i s unlawful t o discriminat e o n 
the ground o f a  person's sex , marital statu s o r pregnancy . 
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The SD A expressl y applie s t o th e Crow n i n th e righ t o f th e States , generall y t o Stat e 
government departments , i n education, accommodation, land , administration o f Federa l law s 
and programme s an d applicatio n forms , etcetera . Th e Disabilit y Discriminatio n Ac t 199 2 
(Cth) (DDA) purports t o cover the whole of Australia includin g the crown i n the right o f the 
States, state government an d instrumentalities . The term "disability " i s broadly defined i n the 
DDA. I t includes physical, sensory, intellectual and psychiatric impairment, mental illness and 
the presenc e i n th e bod y o f organism s causin g disease . Th e las t par t o f th e definitio n i s 
intended t o cover peopl e wh o are HI V positiv e o r wh o have AIDS. 

The definition als o includes a disability whic h presently  exists , which existed i n the past and 
one whic h ma y exis t i n the future , a s wel l a s a  disability whic h i s imputed t o a  person . A n 
employer ha s a  defence t o an allegatio n o f discriminatio n o n the groun d o f disabilit y i f the 
person i s unable to carry ou t the inherent requirement s o f the job or would, in order to carry 
out thos e requirements , requir e service s o r facilitie s whic h i t woul d impos e unjustifiabl e 
hardship o n the employe r t o provide . 

The Human Rights and Equal Opportunity Commission Act 198 6 (Cth) (HREOCA) is enacted 
in pursuanc e o f Australia's  obligation s unde r th e Discriminatio n (Employmen t an d 
Occupation) Conventio n 195 8 (IL O 111) , the Internationa l Covenan t o n Civi l an d Politica l 
Rights, the Declaration o f the Right s of the Child , the Declaration o n the Rights of Mentall y 
Retarded Person s an d th e Declaratio n o n th e Right s o f Disable d Persons . 

The HREOC A establishe s th e Huma n Right s an d Equa l Opportunit y Commission . Th e 
Commission administer s th e HREO C Act , the RDA , the SD A an d the DDA . The function s 
of th e Commission , performe d o n it s behal f b y th e Commissioner s an d th e staf f o f th e 
Commission, includ e inquir y int o whethe r enactments , act s o r practices ar e consisten t wit h 
human rights . I t als o provide s conciliation , advic e t o government , educatio n i n relatio n t o 
human right s an d promotio n o f human right s and o f equalit y i n employment . 

The Commission has the primary function o f inquiring into alleged infringements o f the SDA, 
RDA an d DDA, which respectively prohibi t discriminatio n o n the grounds of se x or race in 
employment, education , accommodation , disabilit y an d othe r areas . 

In orde r t o eliminat e duplicatio n o f Federa l an d Stat e services , unde r co-operativ e 
arrangements wit h New Sout h Wales, Victoria, Western Australi a and Sout h Australia , State 
anti-discrimination bodie s can , wit h som e exceptions , receiv e an d investigat e complaint s 
arising unde r relevan t Federa l legislatio n o n behal f o f th e Federa l Commissions . 

The Commission's decisions may have an impact upo n the administrative decision makers in 
several respects . First , policy formation leadin g to the drafting o f new legislation i s likely to 
be affecte d b y th e Commissioner' s power s t o mak e inquir y a s to whethe r a n enactment , o r 
proposed enactment , woul d be inconsistent wit h a  human right.  I f i t is, or may be, that right 
may become the subjec t o f a n inquiry , conciliation an d a  determination. Thi s may lea d to a 
review o f governmen t policy . Tha t happened , fo r example , whe n the criteri a applie d b y the 
Federal Departmen t o f Educatio n fo r th e gran t o f benefit s unde r th e Tertiar y Educatio n 
Allowance Schem e were found t o discriminate agains t student s who could no t complete the 
normal workloa d expecte d o f othe r students . 
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State Anti-Discriminatio n Legislatio n 

Every stat e i n Australia , excep t Tasmania , ha s it s ow n anti-discriminatio n legislation . Th e 
Northern Territor y wa s the last to enact such legislation i n 1992 . Discrimination i s one of the 
relatively fe w area s o f la w i n Australi a wher e th e applicabl e legislatio n a t bot h federa l an d 
state level s are almost identical . The federa l law s have a  "savings clause"  so that Stat e law s 
will not be invalid as long as they can operate concurrently wit h federa l laws . This provision 
is, o f course , subjec t t o th e Constitutiona l provisio n o n inconsistenc y (s . 109) . Som e Stat e 
legislation als o covers the additional ground s of discrimination o n the grounds of political o r 
other belie f o r activity . 

The Ne w Sout h Wale s Ant i Discriminatio n Ac t 197 7 (NSW ) (ADA ) make s i t unlawfu l t o 
discriminate o n th e ground s o f sex , includin g sexua l harrassmen t an d pregnancy , race , 
including colour , nationalit y o r ethi c origin , marita l status , physica l impairmen t an d 
homosexuality i n certain area of public life including employment, the provision of goods and 
services, accommodation , publi c educatio n an d registere d clubs . Th e unlawfu l reaso n fo r 
discrimination nee d not be a "dominate " reason. I t i s sufficient tha t i t be a significant reaso n 
to fal l withi n th e prohibition mandate d b y the Act . 

In summary , th e commo n ground s specifie d i n th e variou s Federa l an d Stat e 
anti-discrimination law s are as follows : 

Race and relate d ground s 

Race i s covere d b y al l laws . Relate d ground s o f colour , an d nationa l o r ethni c origi n ar e 
covered b y th e Federal , Ne w Sout h Wale s an d Victoria n legislation . Federa l la w include s 
prohibition o n discrimination i n immigration. I t extends to discrimination base d o n the race 
of a n associat e o r relative , a s a  prohibite d ground . Ne w Sout h Wale s an d Victori a specif y 
nationality a s a ground . 

Sex an d related ground s 

Sex an d marita l statu s ar e prohibite d ground s i n al l existin g legislation . Sexua l harassmen t 
has been held to be discrimination o n the ground o f sex . I t i s also separately identifie d a s an 
unlawful ac t i n the statute s of Victoria , Sout h Australi a an d the Commonwealth . Pregnanc y 
is a  prohibite d groun d i n the Federa l legislatio n an d i n th e Sout h Australia n an d Wester n 
Australian legislation . I t i s an aspect o f se x discrimination i n New Sout h Wales . In Victori a 
pregnancy, whic h i s a  characteristi c o f the femal e sex , would fal l withi n se x discriminatio n 
on tha t ground . Homosexualit y an d sexualit y ar e prohibite d ground s i n Ne w Sout h Wales , 
South Australi a an d Queenslan d respectively . Attempt s to introduc e a  sexuality groun d int o 
the Victorian legislation wer e defeated i n Parliament, bu t the fact o f being a parent, childless 
or of bein g a  de facto spous e i s a prohibited groun d i n Victoria . 

Disability o r impairmen t 

Physical disability or impairment i s a prohibited ground in New South Wales, Victoria, South 
Australia an d Western Australia . Intellectua l disabilit y o r impairmen t i s a prohibited groun d 
only i n Ne w Sout h Wales , Wester n Australi a an d Victoria . Th e statute s contai n comple x 
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definitions o f wha t amount s t o a  physica l o r intellectua l impairment . Statutor y exemption s 
limit th e fiel d o f impairmen t discriminatio n mor e than othe r ground s o f discrimination . 

Lawful religiou s o r politica l belie f o r activit y 

A lawfu l religiou s o r politica l belie f o r activit y i s a  prohibited groun d o f discriminatio n i n 
Victoria. Wester n Australi a prohibit s discriminatio n o n th e basi s o f a  religious o r politica l 
conviction. Th e Commonwealt h an d th e othe r State s d o not dea l wit h thi s groun d a t all . In 
the Federa l sphere , s . 11 6 o f th e Australia n Constitutio n provide s certai n prohibition s o n 
religious discrimination . 

Victimisation 

In each State , any action taken against a  person wh o has lodged a complaint of discrimination 
because they hav e lodged a  complaint (know n a s victimisation) i s unlawful. Thi s is so even 
if the origina l complain t i s unsuccessful . 

Discrimination i n employment o n other ground s 

Discrimination i n employment o n ground s no t covere d b y Federa l o r Stat e legislatio n (suc h 
as age, medical recor d o r political belief ) ma y be dealt wit h by the Human Rights and Equa l 
Opportunity Commission . Th e Commission wil l attemp t to conciliate between the employee 
and employer, but, in the absence of any legal prohibition, i f conciliation fails , no other legal 
action ca n presentl y b e taken . 

Each Ac t include s specifi c exemption s fo r certai n activitie s whic h woul d otherwis e b e 
prohibited discrimination . These includ e bona fide occupationa l qualifications , lif e insuranc e 
and superannuation , mos t sportin g activities , singl e se x an d religiou s o r educationa l 
institutions and charities . In addition, there i s provision fo r individua l temporary exemption s 
to be given . Th e widt h o f th e statutor y exemption s ha s bee n criticise d o n th e ground s that 
they sometimes remove the incentive for an organisation to create non-discriminatory methods 
of conducting it s activities . 

Affirmative Actio n Law s 

There i s also an exemption i n all of the Australian legislatio n fo r specia l measure s designed 
to remed y th e effect s o f pas t discriminatio n o n disadvantage d groups . Thi s leave s the wa y 
open fo r affirmativ e actio n programmes t o be implemented . 

Affirmative actio n programmes cover a wide range of activities. However, basically they refer 
to actions taken to reduce the disadvantages faced by members of groups which have suffere d 
discrimination i n th e past , suc h a s Aborigines , women , an d peopl e wit h disabilities . The y 
range fro m providin g Englis h classe s fo r migrant s t o ensurin g tha t jo b selectio n an d 
promotion committee s contai n adequat e number s o f women . 

The implementation of affirmative actio n schemes is an acknowledgement that statutes which 
prohibit discriminatio n canno t eliminat e structura l discriminatio n i n the workforce, however 
helpful the y migh t b e i n individua l cases . The Affirmativ e Actio n (Equa l Opportunitie s fo r 
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Women) Ac t 198 6 (Cth) , require s mos t publi c an d privat e secto r employer s t o phas e i n 
affirmative actio n schemes in relation to recruitment an d promotions over a three year period. 

The Ac t doe s no t requir e th e fillin g o f mandator y quota s o f femal e employees . I t require s 
employers to set up and apply an "affirmative actio n programme" which is designed to review 
and monito r thei r employmen t practice s t o eliminat e discriminatio n agains t women , an d t o 
ensure that they take steps to promote equal employment opportunity for women. The Federal 
legislation follow s simila r scheme s operate d b y the Commonwealt h an d a  number o f Stat e 
governments withi n thei r publi c service s fo r man y years . 

Some Leading Case s -  The Respons e o f Court s an d Tribunal s 

Under the provisions of the ADA both direct and indirect discriminatio n ar e unlawful. Direc t 
discrimination i s treatin g someon e unfairl y o r unequall y simpl y becaus e the y belon g t o a 
group o r categor y o f people . Som e recen t Australia n decision s illustrat e example s o f direc t 
discrimination. 

In Metwally  ν  University  of  Wollongong 8, th e Equa l Opportunit y Tribuna l hel d tha t th e 
university, throug h it s employees , ha d unlawfull y discriminate d agains t a n Egyptia n Ph D 
student o n th e groun d o f hi s race . Th e student' s supervisor s an d othe r staf f ha d allegedl y 
adopted a n antagonisti c attitud e t o hi m whic h resulte d i n hi s wor k suffering . Thi s attitud e 
manifested itsel f i n the form o f racis t remarks an d slurs , including an affront t o the student' s 
Islamic beliefs . Th e cas e becam e embroile d i n th e court s i n a  constitutiona l argumen t 
concerning th e validit y o f th e provision s o f th e Stat e Ac t (unde r whic h M r Metwall y ha d 
lodged his complaint) after th e Federal Ac t on racial discrimination (RDA ) was enacted. The 
High Cour t hel d tha t th e Stat e Ac t wa s overridde n b y th e Federa l statute . I n this  wa y M r 
Metwally los t hi s complaint unde r Stat e Law 9. 

In Leves ν Haines & Ors10, the Equal Opportunity Tribuna l held that direct discrimination on 
the ground of sex had occurred, where the choice of elective subjects offered b y a Girls' High 
School was based on the general imputation of "domestic " characteristics of females, leading 
to the failure t o introduce industria l art s subject s t o the Girls ' High School . Les s favourabl e 
treatment occurre d a s the complainant ha d diminishe d acces s to the benefits o f provision of 
scholastic an d vocationall y relevan t schools . The finding wa s upheld i n the courts 11. 

In Waterhouse  ν Bell, the complainant wa s refused registration  a s a racehorse traine r b y the 
Australian Jocke y Clu b (AJC ) becaus e sh e was married t o a  person wh o had bee n "warne d 
off al l racecourse s a s a  resul t o f hi s involvemen t i n a  horse substitutio n scandal . Th e Ne w 
South Wale s Cour t o f Appea l foun d tha t th e refusa l b y th e AJ C t o gran t a  licenc e t o th e 
complainant wa s based on a characteristic imputed to married women , namely, that all wives 
are liabl e t o b e corrupte d o r influence d t o d o wron g b y thei r husbands . O n tha t basis , the 
Court hel d tha t th e refusal constitute d discriminatio n agains t th e complainant o n the groun d 
of marita l status 12. 

In Anstee v  Allders International  Pty  Ltd the complainant allege d she had been discriminated 
against on the ground of her sex in her employment by Allders International. The complainant 
was given notice by Allders, in accordance wit h company policy, her employment woul d be 
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terminated o n he r sixtiet h birthday . Th e Equa l Opportunit y Tribuna l hel d tha t Allder s ha d 
afforded th e complainan t condition s o f employmen t whic h wer e les s favourabl e tha n thos e 
afforded t o a man13. She had been dismissed, whereas a man would not have been dismissed . 
The decisio n wa s effectively uphel d i n a  challenge brough t t o the Stat e Suprem e Court 14. 

In Squires ν  Qantas Airways Limited,  the complainant allege d tha t Qanta s had discriminate d 
against wome n in the recruitment, promotion and placement o f cabin crews. Qantas conceded 
that u p to June 1983 , females wer e not afforde d th e same promotional opportunitie s a s male 
flight attendants . However , Qanta s argue d tha t th e complainan t ha d no t bee n discriminate d 
against o n the groun d o f he r se x because Qanta s wa s complying wit h two industria l award s 
negotiated i n 197 4 covering Airlin e Hostesses (F) and Fligh t Steward s (M) respectively. The 
Tribunal, however, wa s unable to find anythin g i n either award whic h would provide Qanta s 
with a  defenc e unde r th e Act , o r whic h coul d suppor t a n argumen t tha t Qanta s di d no t 
discriminate o n th e groun d o f se x becaus e i t ha d relie d o n on e o f th e relevan t industria l 
awards15. 

In Bugden  ν  State  Rail  Authority,  th e complainan t allege d tha t h e ha d bee n discriminate d 
against o n th e groun d o f physica l impairmen t du e t o hi s colou r blindness . Th e Stat e Rai l 
Authority (SRA ) relie d o n an exception i n the AD A whic h state s that discriminatio n o n the 
grounds of physical impairmen t wil l not be unlawfu l wher e i t is reasonable having regard t o 
any limitation s o n th e capacit y o f th e physicall y impaire d perso n t o carr y ou t th e wor k 
required t o b e performed i n th e relevan t job o r require s specia l facilitie s o r service s whic h 
would b e needed b y the person. 16 

The Equal Opportunit y Tribuna l foun d tha t the SRA had acted under a general policy o f not 
employing colou r blind people i n the relevant depots , and that this was not reasonable in the 
circumstances becaus e th e complainan t coul d hav e performe d hi s particula r wor k dutie s 
without special facilities17. I t is now very clear from thi s case that an employer must consider 
the specific attribute s of a job applicant and the specific requirements of the job very carefull y 
before refusin g th e application o n the basis o f a  perceived impairmen t o f the applicant . 

In Hill  ν  Water  Resources Commission  th e complainan t allege d t o th e Equa l Opportunit y 
Tribunal that sh e had been the victim of sexua l harassment a t the hands of co-workers i n the 
Water Resource s Commission , tha t th e Commissio n ha d discriminate d agains t he r o n th e 
grounds o f he r se x and that the Commission , as the responsible employer , was  found liable . 

The Tribunal foun d tha t the Water Resource s Commission , a s the employer, had taken littl e 
or no effective actio n to stop the behaviour of its male employees, despite frequent complaint s 
by M s Hil l and anothe r employee 18. Thi s cas e confirm s tha t employer s ca n be liable under 
the AD A fo r th e act s o r omission s o f thei r employees . Th e cas e als o confirm s tha t sexua l 
harassment i s unlawful unde r the ADA, even though it is not expressly referred to in the Act. 

Cases o f Indirec t Discriminatio n 

Indirect discriminatio n occur s wher e ther e i s a  requirement , fo r example , a  rule , policy , 
practice o r procedure , tha t i s th e sam e fo r everyone , bu t whic h ha s a n unequa l o r 
disproportionate effect o n a particular group . Unless the requirement i s "reasonable in all the 
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circumstances" i t wil l be indirectly discriminatory . 

For indirec t discriminatio n t o be established i t must b e shown tha t -

(i) th e discriminator required the complainant to comply with a requirement or condition, 

(ii) a  substantially highe r proportion o f persons of a  different statu s than the complainan t 
are able to comply wit h the requirement o r condition tha n persons of the same status 
as the complainant , 

(iii) th e complainan t mus t no t be able to comply wit h the requirement o r condition , and 

(iv) th e requiremen t o r condition i s unreasonable i n the circumstances . 

The leadin g cas e o n indirec t discriminatio n i n Australi a i s Australian  Iron  and  Steel  ν 
Banovic19. I n that case , thirty fou r femal e ironworker s employed , o r formerly employed , by 
Australian Iro n an d Stee l Lt d (AIS ) a t it s Por t Kembl a steelwork s complaine d t o the Equa l 
Opportunity Tribuna l o n the basi s tha t AI S ha d discriminated agains t the m i n the followin g 
three way s -

1. AI S had earlier denied women employment opportunities as ironworkers, because they 
were women , but a t the sam e time had offere d me n simila r employment ; 

2. AI S polic y t o retrenc h ironworker s base d o n th e lengt h o f servic e discriminate d 
against women on the grounds of their sex because AIS had only recently changed it s 
policy an d commence d t o employ women ; and 

3. AI S had discriminated o n the basis of sex by actually dismissing som e of the women 
on the basi s of it s "las t on , firs t off " policy . 

The issu e o f indirec t discriminatio n arose , althoug h th e "las t on , firs t off " polic y appeare d 
neutral a s between people of different sexes , because of the effect o f the past discriminator y 
hiring practices , whereb y th e employmen t o f wome n wa s delaye d i n preferenc e t o th e 
employment o f men . Thi s mean t tha t a  highe r proportio n o f th e femal e member s o f th e 
workforce, a s compared t o the male members , were retrenched . 

The majority o f the High Cour t o f Australi a hel d i n this case that the system of reverse gat e 
seniority could not be regarded a s reasonable even though its result was that men and women 
were retrenched i n the AI S workforce i n proportion t o their respective numbers . This could 
only b e don e an d b e reasonabl e i f thos e number s wer e no t themselve s th e resul t o f prio r 
discrimination. Se e Australian Iron  and Steel  Pty  Ltd  ν  Banovic 20. 

The AD A als o provides tha t publi c acts  o f racia l vilificatio n ar e agains t th e la w i n certai n 
circumstances. To amount to racial vilification, there must be a public act which incites hatred 
towards, seriou s contemp t fo r o r sever e ridicul e of , a  perso n o r grou p o f person s o n th e 
ground o f thei r race . However , unlik e th e Victoria n an d Wester n Australia n 
anti-discrimination legislation , religiou s discriminatio n i s not a  groun d fo r complain t unde r 
the NSW ADA . 
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It wa s recentl y propose d tha t th e AD A shoul d b e amended , i n lin e wit h th e finding s o f th e 
NSW Anti-Discriminatio n Board' s Inquir y int o HI V an d AID S Relate d Discrimination , t o 
make i t unlawfu l t o vilify persons , or group s o f persons , on the ground o f homosexuality o r 
HIV infection , whethe r rea l o r assumed. A  Bil l fo r tha t purpose ha s been introduced int o the 
New Sout h Wale s Parliament . I t has bee n strongl y criticize d i n the medi a upo n ground s of 
derogation fro m right s to freedom o f expression . 

The Machiner y t o Comba t Discrimination 

In eac h Stat e ther e i s a n agenc y establishe d t o receiv e an d investigat e complaint s o f 
discrimination an d t o attemp t t o conciliat e betwee n th e partie s concerned . Anyon e wh o 
believes that the y have been a  victim o f discrimination ca n contac t thi s agency i n person, or 
by telephon e o r lette r t o discus s thei r concerns . I f th e agenc y i s to take an y furthe r action , 
such as conciliation, a  formal complain t mus t b e lodged wit h i t within a  specified tim e limit , 
usually o f on e yea r fro m th e ac t o f discriminatio n alleged. 

In Ne w Sout h Wale s this  agenc y i s th e Anti-Discriminatio n Board . I n Victoria , Sout h 
Australia an d Wester n Australia , i t i s th e Commissione r fo r Equa l Opportunity . Al l thes e 
agencies can deal with complaints under State or Federal legislation. In Queensland, Tasmania 
and the Northern Territory , complaints under Federa l law s can be made to offices o f Human 
Rights and Equa l Opportunit y Commission . 

If a  complaint canno t b e settled b y conciliation , i t can g o to a formal hearin g i n the Federa l 
Human Right s an d Equa l Opportunit y Commission , o r i n th e Equa l Opportunit y Tribuna l 
(New South Wales, South Australia and Western Australia) or in the Equal Opportunity Board 
(Victoria). 

While law s prohibitin g discriminatio n hav e helpe d t o reduc e som e o f th e mor e blatan t an d 
objectionable form s o f discrimination , th e experienc e i n Australi a ove r a  decad e o f th e 
operation o f thes e law s demonstrate s tha t the y hav e no t b y an y mean s provided a  complete 
solution t o problem s face d b y disadvantage d groups . Stron g an d enforceabl e law s agains t 
discrimination ar e ver y importan t fo r th e sel f respec t an d defenc e o f group s suc h a s 
Aborigines, women, migrants , gays and peopl e wit h disabilities . They shoul d not , however , 
be seen a s sel f implemente d stil l les s as a  panacea fo r socia l inequality . 

One o f th e mor e sanguin e observer s o n th e operatio n o f ant i discriminatio n legislatio n i n 
Australia, Professo r Margare t Thornto n o f L a Trob e University , ha s offered thi s evaluatio n 
on the effec t o f th e legislation an d cas e law s o far 21: 

. .  .  Anti-discriminatio n legislatio n doe s represen t a  haltin g ste p toward s forma l 
recognition o f the fac t tha t white , Anglo-Celtic , heterosexual , able-bodie d me n have 
power i n ou r societ y an d tha t the y wil l inevitabl y exercis e i t i n thei r ow n interest . 
Heretofore, th e universalit y o f libera l legalis m ha s sough t t o den y this  truth . I t may 
be that legislation can practically dea l with only the more excessive manifestations of 
social powe r exercise d ove r subordinates . I n spit e o f it s inabilit y t o fulfi l th e 
unrealistic expectation s tha t i t transforms ou r society s o that th e scales o f justice are 
not perpetuall y tippe d i n favour o f the powerful , anti-discriminatio n legislatio n doe s 
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serve an important symbolic and educative function. First , the deontological dimension 
underscores the right o f individua l wome n and minority grou p members to be treated 
fairly. Secondly , the collective dimension asserts the dignity and worth of women and 
minorities, and reject s entrenche d classwid e stereotyping . Thirdly , the public interes t 
dimension, embodied i n the legislative texts , confirms th e fact tha t equa l treatment i s 
a matte r o f societa l concern ; i t i s no t jus t th e privat e concer n o f thos e wh o ar e 
deleteriously affected . Thes e thre e strand s ar e collectivel y empowerin g wome n an d 
minority grou p members .  .  . 

Beyond Legislatio n -  Changing Attitude s 

Anti-discrimination law s ca n hel p rectif y som e wrongs . The y ca n als o assis t i n settin g 
standards o f acceptabl e an d unacceptabl e socia l conduct . I n man y countries , includin g 
Australia, such laws have begun with useful wor k on racial and religious prejudice. They have 
then move d int o prejudice o n the groun d o f gender . No w the y ar e tacklin g othe r cause s o f 
prejudice: suc h a s age , handicap, disability an d sexua l orientatio n o r HI V status.  There i s a 
common enemy here. I t is stereotyping. In the context o f HIV/AIDS tha t enemy impedes the 
spread o f educationa l message s an d th e sel f estee m o f thos e wh o mus t receiv e them . 
However, t o b e trul y successfu l i n combatin g discriminatio n an d sustainin g th e effort , w e 
must begi n a t th e sourc e o f th e problem : i n th e mind s o f thos e whos e behaviou r w e mus t 
hope to modify -  for thei r own protection , fo r th e protection o f other s and fo r th e protection 
of society . 

This i s wh y huma n right s educatio n i s no w assumin g suc h a n importan t rol e i n Australia n 
strategies t o control unfai r discrimination . Th e province o f la w i s limited. Bu t i t i s still real. 
And it may help to build a society in which protecting the fair g o is translated from a  national 
mythology int o day to day experienc e fo r al l Australians . 
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