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At th e outse t som e fashionabl e fallacie s nee d t o b e dispelled . Freedo m o f expressio n i s not 
an exclusiv e wester n valu e no r i s i t a  luxur y o f th e affluent . Thank s t o th e constitutiona l 
guarantee o f freedo m o f expressio n an d th e freedo m o f th e pres s i n India , numerou s 
under-trial prisoner s languishing for years in jails, several inmate s of asylums and care homes, 
labourers working unde r horribly unhygieni c condition s in stone quarries and brick kilns and 
countless children forced int o hazardous employments, have obtained some ameliorative relief 
and wer e no t consigne d t o the oblivion . 

Freedom o f expression i s necessary fo r th e attainmen t o f truth, fo r individua l fulfilment , fo r 
maintaining the balance between stability and change in society and for successful functionin g 
of democracy . Indee d i t i s on e o f th e mos t cherishe d values  o f a  fre e democrati c societ y 
whose basi c postulat e i s tha t governmen t shal l b e base d o n th e consen t o f th e governed . 
Consent shoul d no t onl y b e free bu t shoul d als o be wel l informe d b y debate and discussion . 
Hence th e necessity  fo r adequat e informatio n an d discussion , aide d b y th e wides t possibl e 
dissemination an d receptio n o f informatio n an d opinions  fro m divers e an d antagonisti c 
sources.1 Righ t conclusions are more likely to emerge from a  multitude of voices than through 
one voic e authoritatively preachin g th e officia l gospel . 

Courts hav e recognise d th e vita l importanc e o f freedo m o f expressio n fo r th e effectiv e 
functioning o f democratic parliamentary institutions . The Supreme Cour t o f Canada in 1938 , 
when ther e wa s n o Charte r o f Right s i n Canada , deduce d freedo m o f discussio n fro m th e 
preamble o f the British Nort h Americ a Ac t whic h state d tha t th e Canadian Constitutio n wa s 
"similar in principle to that of the United Kingdom". The Court reasoned tha t since the United 
Kingdom i s a parliamentary democrac y th e right o f free discussio n o f public affairs whic h is 
"the breath o f life fo r parliamentar y institutions " was available to Canadian citizens as it was 
to the citizen s o f th e Unite d Kingdom". 2 

A simila r judicia l exercis e ha s been don e recentl y i n 199 2 by th e Hig h Cour t o f Australia . 
There is no judicially enforceable Bil l of Rights in Australia and freedom o f expression is not 
a constitutionall y guarantee d freedom . None-the-les s th e Hig h Cour t spel t ou t freedo m o f 
expression a s a  constitutiona l righ t b y implicatio n fro m th e provisio n i n th e Australia n 
Constitution which provides for a  system of responsible and representative government. Chief 
Justice Mason , speakin g fo r th e majority , hel d tha t i n the absence of freedo m o f expressio n 
and communicatio n representativ e governmen t woul d fai l t o achiev e its  purpose , namely , 
"government o f the people through thei r elected representatives", because government woul d 
cease to be responsive t o the needs and wishe s o f the people. 3 

The Suprem e Cour t o f Indi a i n strikin g dow n th e restriction s place d o n th e pres s b y th e 
mechanism o f lev y o f stee p impor t dut y o n newsprin t observe d i n th e celebrate d cas e o f 
Bennett Coleman: 4 "Freedo m o f the Press i s the Ark of the Covenant of Democracy because 
public criticism i s essential to the working o f it s institutions . Never has criticism been more 
necessary tha n today whe n the weapons o f propagand a ar e s o strong an d so subtle". 5 
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Freedom o f expressio n i f i t i s to be meaningful mus t hav e a  capacious content . I t cannot b e 
limited to ideas and doctrines which are accepted and acceptable but must extend to those that 
"offend, shoc k o r distur b th e Stat e o r an y secto r o f th e population". 6 I t mus t accor d t o the 
thought we hate an accomodation as hospitable as that i t assures to the orthodoxies of the day. 
This precep t i s easy t o preach bu t on e of th e mos t difficul t t o practice . 

Freedom of expression undoubtedl y i s one of the most basic human rights and is essential fo r 
safeguarding an d promoting other human rights . But, if I  may venture to add, it is not an end 
in itself, i t is the means to attainment o f a  society i n which la w and order prevails and where 
other huma n right s and huma n dignit y are respected . Whils t w e must vigorousl y defen d this 
precious freedo m agains t onslaught s fro m fanatic s w e shoul d no t b e fanatica l abou t it . W e 
must recognis e tha t freedo m o f expressio n canno t b e absolut e an d unlimited . Ther e ar e 
situations which may warrant withholdin g of news and information fo r a  temporary duration . 
For example: movements of military force s durin g a  war;7 or details of a  rescue operation t o 
free hostage s hel d captiv e b y terrorists ; o r report s o f communa l o r racia l carnag e whos e 
publication a t a particular point of time is certain to aggravate tension between the concerned 
races o r communitie s an d resul t i n violen t conflict . 

Regional an d internationa l huma n right s instrument s recognis e th e nee d fo r curtailmen t o f 
freedom o f speech and expression in certain cases. Article 1 0 of the European Convention on 
Human Right s 195 0 (ECHR ) whic h protect s th e righ t t o freedo m o f expressio n permit s 
restrictions as are prescribed b y law and are necessary i n a democratic society . The heads of 
restrictions are : interest s o f nationa l security , territoria l integrit y o r publi c safety , fo r th e 
prevention o f disorde r o r crime , for th e protection o f health o r morals , for th e protection o f 
reputation o r right s o f others , fo r preventin g th e disclosur e o f informatio n receive d i n 
confidence, o r for maintaining the authority and impartiality of the judiciary. Quite a long list 
of restrictions ! 

Article 1 9 of th e Internationa l Covenan t o n Civi l an d Politica l Right s 196 6 (ICCPR ) als o 
recognises tha t freedom  o f expressio n ma y b e subjec t t o certai n restriction s suc h a s ar e 
provided b y la w an d ar e necessary fo r respec t o f th e rights o r reputations o f other s an d fo r 
the protectio n o f nationa l securit y o r o f publi c orde r (ordr e public) , o r o f public  healt h o r 
morals. 

The America n Conventio n o n Huma n Right s 196 9 (ACHR ) whic h guarantee s freedom  o f 
expression b y Art 1 3 also provides for restriction s o n the exercise o f free  speech i n order t o 
ensure (a ) respec t fo r th e right s o r reputation s o f others ; o r (b ) th e protectio n o f nationa l 
security, public order , o r public health o r morals . 

Article 9  of the African Charte r o n Human an d Peoples ' Rights, (Nairobi , 1981 ) guarantee s 
to ever y individua l th e right  t o receiv e informatio n a s als o th e right  t o expres s an d 
disseminate opinio n within the law. This freedom along with others "shal l be exercised wit h 
due regar d t o th e right s o f others , collective security , moralit y an d commo n interest" . (Ar t 
27(2)). 

The ICCP R (Ar t 20 ) an d th e America n Conventio n (Ar t 13(5) ) expressl y prohibi t an y 
propaganda for and advocacy of national, racial or religious hatred tha t constitutes incitement 
to discrimination, hostilit y o r violence . 
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Freedom of speech and expression i s guaranteed as a fundamental righ t by Art 19(l)(a ) of the 
Constitution o f Indi a (se e Appendi x A) . In a series o f decisions, the Supreme Cour t o f Indi a 
has rule d tha t Freedo m o f th e Pres s i s implici t i n th e guarante e o f freedo m o f speec h an d 
expression, which lik e other fundamenta l right s guaranteed b y the India n Constitution , is not 
absolute. I t ca n b e restricte d provide d th e restrictio n ha s th e authorit y o f la w t o suppor t it , 
falls withi n one or more heads specified i n Art 19(2 ) and is not unreasonable . In other words, 
the restrictio n mus t no t b e excessive o r disproportionate . Th e procedur e an d th e manne r o f 
imposition o f the restriction also must be just, fair an d reasonable.8 Validity of the restriction 
imposed b y a  law i s justiciable. Court s i n Indi a exercisin g th e power o f judicial revie w ca n 
and hav e invalidate d law s and measure s whic h d o no t satisf y th e above requirements. 9 

Once i t i s accepted tha t speec h ca n i n som e case s b e restricte d som e for m o f censorshi p i s 
inevitable. Th e rea l proble m i s abou t th e permissibl e limit s o f restrictio n o n freedo m o f 
expression, in striking the right balance between preservation of free speech and the legitimate 
interests o f society . Th e difficulty i s not i n formulatin g thi s proposition conceptually , bu t in 
translating i t int o practic e becaus e there  ar e varyin g perception s abou t th e functio n o f fre e 
speech an d ther e i s n o uniformit y abou t th e societa l value s an d communit y interest s whic h 
need t o be protected fro m th e "onslaught " o f fre e speech . 

Besides, wha t impel s censorshi p i s a  complicate d networ k o f causes , on e o f whic h i s 
psychological viz., the compulsive need to prevent unpalatable utterances and images. Another 
is politica l o r religiou s veste d interes t i n preservin g th e statu s quo . There i s also the socia l 
and mora l facto r motivate d b y a fervent desir e fo r th e preservation o f a  "clean" society. Last 
but no t the leas t o f the ground s fo r censorshi p i s the phantom o f nationa l security . 

Under the shield of laws ostensibly designed to protect the security of the State countless sins 
of repression have been committed. The axe has fallen on several innocent publications whose 
only crim e wa s to strongl y dissen t fro m government' s polic y an d criticis e th e curren t ruler s 
for thei r lapses . 

The offence o f sedition exists in several countries and it s abuse i s rampant an d persistent. In 
the he y da y o f Britis h colonialis m seditio n wa s construed b y th e Priv y Counci l i n the cas e 
of Tilak 10, Wallace-Johnston 11 an d Sadashiv Bhalerao 12 to include any statement tha t caused 
"disaffection" namely , excitin g i n other s certai n ba d feeling s toward s th e governmen t eve n 
though ther e wa s n o elemen t o f incitemen t t o violenc e o r rebellion . Th e Suprem e Cour t o f 
India in the case of Kedar Nath 13 dissente d fro m th e Privy Counci l decisions. It held that the 
gist o f th e offenc e o f seditio n unde r s . 124 A o f th e India n Pena l Cod e i s incitemen t t o 
violence o r the tendency t o create publi c disorde r b y word s spoke n o r writte n an d doe s not 
cover mere criticism of government howeve r strong or vigorous. Otherwise the section would 
be violative of the fundamental righ t of freedom o f expression guaranteed by the Constitution. 

The sam e libera l tren d i s reflecte d i n som e judgment s o f court s i n Africa . Th e Cour t o f 
Appeal (Enug u Division ) i n Nigeri a invalidate d th e relevan t section s o f th e Crimina l Cod e 
dealing wit h seditiou s publication s becaus e the y di d no t provid e fo r a  defence o f trut h an d 
could lead to a conviction even in the absence of any evidence that the publication was likely 
to lead to a break-down in public order. In the memorable words of Olatawura JCA: "We are 
no longe r th e illiterate s o r the mob societ y ou r colonia l master s had i n mind whe n the law 
was promulgated . . . . T o retai n s . 5 1 o f th e Crimina l Code , in it s presen t form , wil l be a 
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deadly weapon to be used a t wil l by a corrupt governmen t o r a tyrant . . . Le t us not diminish 
from th e freedom gaine d fro m ou r colonia l master s b y resorting t o laws enacted b y them t o 
suit thei r purpose". 14 

In Uganda , th e edito r an d th e write r o f a n articl e whic h allege d tha t th e failur e t o appoin t 
indigenous Africa n Ugandan s t o th e Hig h Cour t benc h wa s essentiall y base d o n triba l 
prejudice wer e charged wit h seditio n an d detaine d unde r emergenc y regulations . Th e Chie f 
Magistrate, Mohammed Saied , held that the law of sedition does not "encourag e the creation 
of a  servil e press , but a  press whic h possesse s perfec t freedo m o f speec h s o long a s i t doe s 
not deliberatel y deteriorat e int o a  malignan t abus e .  .  .". 15 H e pointe d ou t tha t al l o f th e 
judges, othe r tha n th e Chie f Judge , wer e non-Africa n draw n fro m differen t part s o f th e 
Commonwealth, an d sinc e th e policy o f Africanisatio n wa s a  matte r o f publi c concer n th e 
delay i n it s implementatio n gav e ris e t o a  reasonable grievance . H e ruled tha t althoug h th e 
language use d may b e objected t o i f redress i s sought bona  fide  that woul d no t be seditiou s 
and courageousl y acquitte d th e accused . 

The High Court of Peshawar in 1958 16 struck down the conviction of the accused for incitin g 
disaffection b y calling the government a "government of thieves" because such criticism could 
not b e construe d a s encouragin g th e us e o f forc e o r violence . Th e Cour t emphasise d th e 
importance o f publi c discussio n o f th e misdeed s o f governmen t official s i n a  democrati c 
society. 

The Privy Council , in a recent decision fro m th e Caribbean,17 displayed a  robust approach in 
allowing the appeal of the editor of a local newspaper i n Antigua who was convicted because 
his articl e wa s sai d t o hav e th e effec t o f underminin g publi c confidenc e i n th e conduc t o f 
public affairs . Unde r the Constitutio n o f Antigu a freedo m o f expressio n coul d be restricted , 
inter alia,  unde r th e hea d o f publi c order . I n th e opinio n o f th e Priv y Council , a  statutor y 
provision which criminalised statement s likely to undermine public confidence i n the conduct 
of publi c affairs , a s distinct fro m underminin g publi c order , wa s to be viewed "wit h utmos t 
suspicion" becaus e an y attemp t t o stifl e o r fette r criticis m o f thos e wh o hol d offic e i n 
government an d are responsible for public administration "amount s to political censorship of 
the most insidiou s and objectionabl e kind" . 

Unfortunately th e talismanic invocation of the mantra of "nationa l security" by the executive 
not infrequentl y generate s timorousnes s i n ou r judicia l sentinel s leadin g t o a n attitud e o f 
undue deferenc e t o governmenta l claims . Fortunately , judges wh o are more sensitiv e t o the 
value and functio n o f free  speech i n a  democratic society , adop t a  different approach . The y 
believe wit h the grea t Si r Maurice Gwyer that "har d word s break no bones"18 and make due 
allowance fo r th e emotiv e invective s whic h ar e th e stoc k i n trade o f th e demagogu e o r the 
passionate preache r provide d ther e i s no tendency t o disrupt publi c order . 

It i s not suggeste d tha t court s should lightl y dismis s considerations o f national security . Th e 
point i s tha t judge s shoul d no t regar d th e executive' s ips e dixi t an d th e oft-repeate d bal d 
assertions of danger to national security as papal dogmas of infallibility bu t should view them 
with searching scepticism because history and experience have shown that these concerns tend 
to be highly exaggerated an d are non-existent i n some cases. Take the case of the wholesal e 
evacuation and relocation o f American citizen s of Japanese descent o n the West Coas t in the 
USA durin g Worl d Wa r II . 
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Fred Korematsu, a native born American citizen of Japanese ancestry was convicted for being 
in a  plac e fro m whic h al l person s o f Japanes e ancestr y wer e exclude d pursuan t t o a n 
Exclusion Orde r issue d b y Commandin g Genera l J  L  DeWitt . Th e constitutionalit y o f th e 
action wa s uphel d b y th e Unite d State s Suprem e Cour t an d Korematsu' s convictio n wa s 
affirmed.19 Koremats u petitione d Unite d State s Distric t Court,  N D Californi a i n 198 4 fo r a 
writ o f coram  nobis  t o vacat e hi s 194 2 convictio n o n th e ground s o f governmenta l 
misconduct. Durin g th e hearin g o f th e cas e som e horrifi c fact s wer e brough t out . 

The Commissio n o f Wartime  Relocatio n an d Internmen t o f Civilian s established i n 198 0 by 
an ac t o f Congres s unanimousl y foun d tha t militar y necessit y di d no t warran t th e exclusio n 
and detentio n o f ethni c Japanes e an d ther e wa s substantia l credibl e evidenc e fro m a  number 
of federa l civilia n an d militar y agencie s contradictin g th e repor t o f Genera l DeWitt . Th e 
Commission, whic h wa s composed o f forme r member s o f Congress , the Suprem e Cour t and 
the Cabine t a s well a s distinguished privat e citizens , concluded tha t "broa d historica l cause s 
which shaped these decisions [exclusio n and detention] were race prejudice, war hysteria and 
a failure o f political leadership" . As a result, "a grave injustice was  done to American citizens 
and residen t aliens of Japanese ancestry" . I n the course of the hearing i t was established tha t 
several Department o f Justice officials ha d pointed out to their superiors and others the "wilfu l 
historical inaccuracie s an d intentiona l falsehoods"  containe d i n the DeWit t Report . Wors t of 
all, government "knowingl y withheld information fro m the courts when they were considering 
the critica l questio n o f militar y necessity " an d provide d misleadin g informatio n i n paper s 
before th e court . Significantl y th e governmen t acknowledge d it s concurrenc e wit h th e 
Commission's observatio n tha t "toda y th e decisio n i n Koremats u lie s overruled i n the cour t 
of history" . 

Judge Patel memorably concludes: "Korematsu remains on the pages of our legal and political 
history. . . . A s historica l preceden t i t stand s a s a  constan t cautio n tha t i n time s o f wa r o r 
declared militar y necessit y ou r institution s mus t b e vigilan t i n protectin g constitutiona l 
guarantees. I t stands as a caution that i n times of distress the shield o f military necessity and 
national securit y mus t no t b e use d t o protec t governmenta l action s fro m clos e scrutin y an d 
accountability. I t stands a s a caution tha t i n times o f internationa l hostilit y an d antagonism s 
our institutions, legislative, executive and judicial, must be prepared to exercise their authority 
to protec t citizen s from th e petty fear s an d prejudice s tha t ar e s o easily aroused". 20 

This caution should always be uppermost i n judicial minds when the court i s confronted wit h 
formidable an d imperiou s claim s of nationa l security . 

It als o mus t no t b e forgotte n tha t a t time s securit y o f th e Stat e i s equated wit h the securit y 
of the ruler or the leader. It happened in India in June 197 5 when a fraudulent emergenc y was 
declared b y Mr s Indir a Gandhi . Unde r th e India n Constitutio n on e o f th e ground s fo r 
declaration o f emergenc y i s threa t t o th e securit y o f India . Someho w thos e a t th e hel m o f 
affairs rea d o r construe d securit y o f Indi a a s "securit y o f Indira" . Th e consequenc e wa s 
temporary demis e o f democrac y i n Indi a til l emergency wa s revoked i n March 197 7 by the 
succeeding Morarj i Desa i government . 

Danger to national security shoul d not be in the realm of hypothetical possibilities. To justify 
suppression of freedom o f expression and other associated freedoms wha t is required is a real 
likelihood o f danger , a  strong probability . 
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This i s no t a  quixoti c prescription . Fo r example , th e Israel i judiciar y ha s no t permitte d 
freedom o f expressio n t o be held hostag e t o claims o f nationa l securit y despit e the fac t tha t 
Israel face s a  rea l an d continue d threa t t o it s security . I n th e landmar k cas e o f Schnitze r 
decided in 198 8 the Court nullified the chief military censor's order prohibiting the publication 
of a n articl e whic h criticise d th e Directo r o f th e Israel i Intelligenc e Service , Mossad . Th e 
Court ruled: "In publishing criticism o f the functioning o f the Director no proximate certainty 
had been created o f a  serious threat to state security ; i t might have been a  remote possibility , 
but this  i s not th e standar d t o be considere d i n our lega l system . . . . A  free societ y canno t 
exist withou t a  fre e press . Thus , the pres s mus t b e allowe d t o fulfi l it s role ; publication o f 
newspaper article s shoul d b e prohibite d onl y wher e there  i s proximat e certaint y tha t stat e 
security i s under seriou s threat". 21 

Another vexe d questio n i s whethe r hat e speec h ca n b e suppresse d an d criminalised . Th e 
answer t o thi s questio n woul d depen d upo n ou r understandin g o f wha t hat e speec h means . 
Broadly speakin g hat e speec h i s an y expressio n tha t stigmatise s a  perso n a s lackin g i n 
integrity o r ability , unworthy o f respec t an d dignit y an d unfi t fo r a  place in society becaus e 
of th e person's race , religion, creed o r colour . Ther e can be no denying that word s can hur t 
badly, the injury cause d b y them can be very severe and painful . Th e European Commissio n 
of Huma n Right s i n Gay  News ν  United  Kingdom22 recognise d th e need t o protect th e righ t 
of citizens  not t o be offended i n their religiou s feeling s b y publications . 

Should thi s protection tak e the for m o f proscriptio n o f expressio n an d it s criminalisation? I 
think not . Hur t o r injur y t o feelings i s a  highly subjectiv e matter . Whos e feeling s ar e to be 
taken int o consideration ? N o doubt , judicial decision s hav e emphasise d tha t i n judging th e 
effects o f a  speech o r a  writing the standard s t o be employed mus t b e of reasonabl e huma n 
beings o f ordinar y commo n sens e an d sensibilitie s an d no t o f thos e wh o scen t hurt , 
humiliation an d hostilit y i n every advers e an d critica l poin t o f view . Bu t i n practice how i s 
one to distinguish a  fanatic fro m th e ardent believer an d the devout? Indeed the more one is 
convinced o f the everlasting truth of his or her beliefs, the greater i s the hurt that wil l be felt . 

A Christian is sure to be offended i f he is told that Jesus was not divine or that the Revelation 
did not end with him but there is a later messenger o f God , "Mahomet" . A  Muslim i s bound 
to be outraged by the doctrine that Mahomet was  only one in the line of the prophets and has 
been succeeded by another prophe t vi z Bahaulla who is a later manifestation o f Go d and the 
founder o f th e Baha i religion . Likewis e a  Baha i woul d b e mos t hur t i f i n th e cours e o f a 
religious debat e Bahaull a wh o claims t o symbolise th e secon d retur n o f Chris t i s describe d 
as a deluded person. The feelings of Catholics will be certainly injured i f the doctrine of papal 
infallibility an d their belie f i n the Immaculat e Conceptio n wa s portrayed a s fairy tales . And 
Protestants would be no less hurt i f Henry VII I is described a s an over-sexed monarch rathe r 
than the Defender o f the Faith. And what about atheist s and agnostics? Are their feelings no t 
injured i f they are described a s wicked person s fo r who m a  specia l plac e has been reserve d 
in Dante' s eternal inferno ? 

Furthermore, in any movement for religious or social reform, feeling s o f the persons who are 
keen t o maintai n th e existin g orde r an d orthodoxie s ar e boun d t o b e hurt . Man y practice s 
supposed t o be sanctioned b y religion suc h a s untouchability, sat i (burnin g o f widows in the 
funeral pyr e after their husband's death), stoning to death as a punishment fo r adultery, would 
be rightly condemned b y reformers . I t must b e remembered tha t t o bring abou t reform s an d 
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changes, especiall y wher e deep-roote d practice s an d prejudice s ar e prevalent , i t ma y b e 
necessary to administer a  shock by having recourse to expression whic h i s not only trenchant 
but ma y b e insulting.  Tha t woul d certainl y b e injuriou s t o the feeling s o f thos e wh o adhere 
to these practices but certainly woul d not be a legitimate ground to proscribe such expressio n 
because otherwis e i t woul d b e impossibl e t o effect an y reforms . 

Laws designed t o preven t expressio n whic h i s hurtful woul d suffe r fro m vaguenes s an d th e 
tests for their application would usually be lacking in precision. Freedom of expression cannot 
be made dependen t upo n suc h subjectiv e elements  whic h woul d pla y a  dominant rol e i n the 
law's enforcement. Ther e would be serious difficulties i n enforcing suc h laws. The ineffectiv e 
implementation of the Prevention of Incitement to Racial Hatred Northern Ireland Act of 197 0 
is an instanc e i n point . 

Moreover, crimina l law s prohibiting hat e speec h an d expressio n wil l encourag e intolerance , 
divisiveness an d unreasonabl e interferenc e wit h freedo m o f expression. 23 Fundamentalis t 
Christians, religiou s Muslim s an d devou t Hindu s woul d the n see k t o invok e th e crimina l 
machinery agains t eac h other' s religion , tenet s o r practices . Tha t i s wha t i s increasingl y 
happening today i n India. W e need no t more repressive laws but more free speec h to combat 
bigotry an d t o promote tolerance . 

Besides, there i s a  grave dange r o f minorit y regime s misusin g hat e speec h law s agains t th e 
majority. Thi s has happened i n India during the British colonial rule and also in South Afric a 
where thes e law s wer e invoke d b y th e minorit y whit e regim e t o suppres s th e protest s an d 
dissent o f the majority population . 

On balance, advocacy of objectionable doctrines however strong and vigorous but which lacks 
the ingredien t o f incitemen t t o violenc e canno t legitimatel y b e prohibited an d criminalised . 
If a  perso n want s t o propagat e th e scientificall y fals e an d discredite d theor y o f superiorit y 
based o n rac e an d colou r th e response  shoul d b e on e o f ridicule  contemp t an d effectiv e 
response. T o overrac t an d prohibi t suc h racis t nonsens e i s to d o too grea t a n honour t o the 
expression i n questio n an d ma y confe r upo n th e speake r o r the write r th e halo o f a  martyr . 
If w e ar e tru e t o th e ideal s o f democrac y an d genuinel y cheris h freedo m o f expressio n w e 
must gran t a  fair fiel d an d an honest race to all the infinite variet y of cranks and fanatics an d 
the self-appointe d saviour s o f humanit y provide d thei r voic e i s no t on e o f incitemen t t o 
violence. If ideas and doctrines are false they should be countered wit h true and sound ideas . 
To be afraid o f ideas  i s to be unfi t fo r democracy . 

This aspect wa s emphasised i n a judgment o f the Gujarat Hig h Cour t which struck down the 
ban on a book which expounded an d extolled Mao-Tse-Tung' s work s and philosophy. I n the 
words of Chief Justice Bhagwati (as he then was): "If the people want to adopt the philosophy 
of Communism as expounded by Mao-Tse-Tung, confiscation o f a book like this is not going 
to sto p them fro m doin g so . The reasons fo r thei r choic e woul d b e much deepe r an d i f the 
Government want s t o repel th e onslaught o f Communis t ideology , i t i s to a n elimination o f 
these reasons that th e Governmen t ma y wel l addres s itsel f rathe r than proscribe a  book like 
this which propagates the principles and practice of Communism a s expounded by one of its 
chief exponents , with a  view to their academi c stud y b y the people". 24 
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It is essential t o bear i n mind the vita l distinction betwee n mere dissemination an d advocac y 
of obnoxiou s idea s an d doctrine s whic h caus e injur y t o feeling s withou t more , an d speec h 
which incite s person s t o violence . Fo r example , i t i s one thin g t o sa y tha t migran t worker s 
belonging t o certain communitie s ar e lazy , dirty an d dishones t an d shoul d b e deported. I t i s 
quite anothe r t o portra y the m a s a  grav e threa t t o th e communit y an d advocat e thei r 
liquidation. Hat e speec h ma y b e proscribed i n the category o f case s wher e expressio n fro m 
its ver y natur e o r manne r o f expressio n an d tim e an d plac e consideration s woul d i n al l 
reasonable likelihood lea d to imminent commission o f an offence o r result i n unlawful actio n 
because preservatio n o f publi c peace and orde r i s a matter i n which al l citizens hav e a  vital 
stake no less than i n the preservation o f freedom  o f expression . 

There i s anothe r clas s o f case s whic h ma y warran t proscriptio n o f hat e speech , namely , 
systematic vilificatio n o f individual s o r group s b y reaso n o f thei r colour , race , religio n o r 
beliefs an d which i s likely to evoke extreme feeling s o f opprobrium an d subjec t th e targeted 
class to discrimination an d socia l and economic disabilities , especially i n matters of housing 
and employment . Persisten t propagatio n o f hat e propaganda ca n undermin e th e dignit y an d 
self-worth o f target group members, lead to erosion of tolerance and mutual respect that must 
flourish i n a multi-cultural societ y and result in tensions which can erupt into violent conflict s 
between different group s i n the community . Beside s the victims of virulen t hat e propaganda 
generally ar e vulnerabl e group s wh o do not posses s th e resources to defend themselve s an d 
their protectio n ca n b e th e legitimat e concer n o f an y democrati c societ y committe d t o th e 
ideal o f equality . 

In such cases hate speech may be regulated o r restricted provided the statutory provisions are 
drawn narrowl y an d wit h precisio n an d th e restriction s impose d ar e no t arbitrar y o r 
disproportionate. 

Besides i t mus t b e ensure d tha t expressio n i s no t restricte d o n th e basi s o f vagu e 
apprehensions an d far-fetche d concern s o f mischief . Ther e shoul d b e a  real , rationa l an d 
proximate nexus between the expression and its potential for imminent violence and unlawfu l 
action. 

However i t canno t b e overemphasise d tha t expressio n whic h doe s no t constitut e incitemen t 
to imminent violence cannot be suppressed o n account of threats of violence by persons who 
find th e expressio n deepl y offensive . Freedo m o f expressio n canno t b e hel d t o ranso m b y 
fanatics an d bigot s who are so utterly convince d o f the infallibility o f their belief s tha t they 
resent an y unfavourabl e comment s o n thei r Faith . Th e dut y o f a  governmen t i n suc h case s 
would plainl y b e t o pu t dow n violence , punis h th e la w breakers , rathe r tha n penalis e th e 
writer o r the speake r an d suppres s expression . A  pluralisti c societ y ca n hardl y surviv e i f a 
religious or an ethnic grou p demands not merely equality and the vote, but a  violent veto on 
policies o r doctrines whic h d o no t accep t it s tenets an d mora l judgments. Tranquilit y ough t 
not to be maintained i n all cases by sacrifice o f liberty . In order to prevent threa t to disorder, 
the Stat e shoul d no t suppres s rights,  an d particularly freedo m o f expression , which i t i s the 
duty o f a  democratic stat e to uphold . 

This approach wa s adopted b y the Suprem e Cour t o f Indi a i n a  recent judgment25 i n which 
the cour t rejecte d th e Tami l Nad u government' s ple a tha t i t wa s necessar y t o sto p th e 
exhibition of a movie because there were threats from certain sections that the cinema threatre 
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which woul d exhibi t th e fil m woul d b e burn t down . Th e cour t declare d "I f th e fil m i s 
unobjectionable an d canno t constitutionall y b e restricte d unde r Ar t 19(2) , freedo m o f 
expression canno t b e suppresse d o n accoun t o f threa t o f demonstratio n an d procession s o r 
threats o f violence . Tha t woul d b e tantamount t o negatio n o f th e rul e o f la w an d surrende r 
to blackmail and intimidation. Freedom o f expression whic h is legitimate and constitutionall y 
protected canno t b e hel d t o ransom b y a n intoleran t grou p o f people". 26 This judgment ha s 
far-reaching implications . It s wholesome effec t an d timeliness canno t be over-emphasised i n 
view o f th e rising tid e o f intoleranc e o f lat e witnesse d i n India . 

Defamation i s one of the heads of restriction permitted by ECHR, ICCPR, ACHR, and several 
national Constitutions including the Constitution of India. Libel laws can have a chilling effec t 
on freedo m o f expression . Thi s i s especiall y s o i n countrie s whos e lega l system s o r 
jurisprudence d o not permi t sufficien t latitud e to criticism o f governmen t an d the conduct of 
public functionaries . Ever y inaccurat e statemen t shoul d no t b e actionabl e unles s i t i s made 
with malice, ie with actual knowledge of the falsity o f the statement o r with reckless and utter 
disregard o f the true stat e of affairs . Thi s is because erroneous statement s are unavoidable in 
free debat e i n a  democrac y an d mus t b e tolerate d i f freedo m o f expressio n i s to have "th e 
breathing spac e i t need s to survive" . Thes e principle s wer e enunciate d b y th e Unite d State s 
Supreme Cour t i n it s landmark decisio n i n New  York  Times  ν  Sullivan?1 I t i s heartening t o 
note tha t th e Hous e o f Lord s ha s taken a  significan t ste p forwar d fo r th e protectio n o f fre e 
speech i n it s recent judgment  i n the Derbyshire  County  Council  case.  The Hous e o f Lord s 
held tha t th e Council , bein g a  loca l authority , coul d no t su e fo r libe l becaus e i t i s a 
governmental bod y an d i t i s o f th e highes t public  importanc e tha t an y governmenta l bod y 
should be open to uninhibited publi c criticism. Furthermore , the Lords recognised tha t threat 
of a  civi l actio n fo r defamatio n mus t inevitabl y hav e a n inhibitin g effec t o n freedo m o f 
speech an d enunciate d a  ver y important , an d t o my min d a  salutar y principle , namely , tha t 
"it woul d b e contrar y t o public interes t t o permit institution s o f governmen t t o su e for libe l 
because tha t woul d place a n undesirabl e fette r o n freedo m o f speech". 28 

One o f th e head s o n whic h freedo m o f expressio n i s restricte d i s publi c healt h o r morals , 
more specifically, "decency " or "obscenity". Restrictions on these grounds have created a host 
of problem s whic h a t th e en d o f th e da y see m insoluble . Th e reaso n i s tha t sin , a s Pasca l 
reminds us, is geographical. "Obscenity", "indecency", "immorality" are equivocal and relative 
concepts. Standards of morality and decency var y fro m tim e to time in the same society and 
from perso n t o perso n an d ther e i s n o unifor m tes t o f communit y standard s o f tolerance . 
Opinions honestl y hel d b y reasonabl e people , including judges, wil l vary widel y dependin g 
upon thei r background an d standard s o f decency . 

It i s interestin g t o not e tha t th e sixt h internationa l Congres s fo r suppressio n o f traffi c i n 
women and children which took place in the summer of 192 4 at Gratz, Austria, unanimously 
resolved, agreein g wit h the vie w o f th e officia l Congres s o n obscen e publication , that "i t i s 
undesirable to define th e word obscene" . 

The Federa l Cour t o f Appea l i n Canad a hel d tha t th e word s "immoral " an d "indecent " ar e 
highly subjective and emotive in their content. The court ruled that uncertainty and vagueness 
are inherent in the very concept of immortality and indecency and therefore are constitutional 
vices whe n the y ar e use d t o restrai n constitutionall y protecte d rights  an d freedoms . 
Consequently prohibitio n o f importatio n o f matter s o f "immora l o r indecen t character " wa s 
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held t o b e no t a  reasonabl e limitatio n upo n th e freedom s guarantee d b y s . 2(b ) o f th e 
Charter.29 The House of Lords has not helped matters by ruling i n 197 3 that indecency i s not 
confined t o sexual indecenc y bu t include s anything tha t a n ordinary ma n o r woman finds  to 
be shocking , disgusting an d revolting. 30 

It i s obvious tha t subjectivit y play s a  crucial rol e i n any decisio n abou t bannin g expressio n 
on these grounds. The history of the books which have been banned a t different time s - some 
of whic h ar e no w regarde d a s classic s -  demonstrate s th e utte r unfeasibilit y o f censorshi p 
under thes e heads especiall y whe n th e power i s entrusted t o officials wh o lack the requisit e 
qualifications an d outlook . D  H Lawrence's, Lady Chatterley's  Lover,  fel l fou l o f the India n 
Supreme Cour t justice s i n Ranjit  Udeshi's  case. 31 India n Custom s authoritie s hel d u p th e 
importation of Nabakov's Lolita which was permitted afte r th e intervention of Prime Ministe r 
Nehru wh o found nothin g objectionabl e i n it . The same book was  branded indecen t i n 196 1 
by a  New Zealand Cour t i n a  majority decision. 32 

The oft-repeated judicia l admonitio n no t t o dwell upo n a  stray passag e o r a  few word s here 
and there  tor n ou t o f th e contex t withou t regar d t o the genera l natur e an d tendenc y o f th e 
publication i s often ignored . The Censor is like the lady who complained to Dr Johnson about 
the presence o f objectionabl e word s i n a  book and wa s roundly reprimanded : "Madam , you 
must hav e been searchin g fo r them. " 

Judges, despite valiant efforts, have failed to evolve a satisfactory definition o f obscenity. The 
judicial impotence has been vividly summed up in the lament of Justice Stewart o f the United 
States Suprem e Cour t wh o confesse d tha t h e coul d no t defin e obscenit y bu t recognise d i t 
when he sa w it. 33 

The least unsatisfactor y workabl e tes t would be to confine obscenit y o r indecency law s only 
to publications whic h ar e patentl y offensiv e an d whos e expressiv e conten t i s worthless an d 
of de  menis  valu e t o societ y i n term s o f art , literatur e o r an y othe r discipline . Thi s migh t 
reduce the role of subjectivit y bu t canno t altogethe r eliminat e it -
Tension betwee n freedo m o f expressio n an d censorshi p fro m th e ver y natur e o f thing s i s 
inevitable because freedo m o f expression an d censorship have conflicting purpose s and pul l 
in different directions . Rea l protectio n t o freedo m o f expressio n woul d lik e not s o much i n 
enacting law s a s i n creatin g a  temperamen t o f tolerance , fosterin g mutua l respec t an d 
understanding of the beliefs and practices of others. This requires a sustained effor t t o change 
the attitudes of persons and to sensitise them to the value of free speec h and the importanc e 
of dissent . Ther e mus t b e realisatio n tha t n o group ha s the monopoly o f trut h an d moralit y 
about whic h there may be genuinely differen t perceptions . 

In situation s wher e som e for m o f limitatio n o n expressio n i s unavoidabl e th e perennia l 
problem i s o f performin g th e delicat e balancin g act . Thi s involve s weighin g al l relevan t 
factors fo r determinin g whethe r expressio n o f a  particula r kin d shoul d o r shoul d no t b e 
permitted a t a  particular time and i n a particular place . No doubt freedo m o f expression i s a 
universal value . Howeve r it s protectio n an d promotio n canno t b e strai t jackete d b y an y 
universal prototype . Differen t countrie s hav e thei r distinctiv e culture s an d values , differen t 
ethical perceptions , differen t problem s an d reactions . Publication s whic h pas s muste r i n 
America ma y be quit e unacceptable i n India o r i n Sout h Africa . 
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There ca n b e n o har d an d fas t rule , excep t one . Whe n i n doubt , resolv e i t i n favou r o f 
expression rathe r tha n it s suppression . An d alway s remembe r th e memorabl e word s o f tha t 
indomitable fighte r fo r fre e speech , Charle s Bradlaugh : "Bette r a  thousand fol d abus e of fre e 
speech tha n denial o f free speech . The abuse dies in a day, but the denial slay s the life o f the 
people an d entomb s th e hope s o f th e race." 34 

Appendix A 

Article 1 9 - Protection o f certai n right s regardin g freedo m o f speech , etc 

(1) Al l citizen s shal l hav e the righ t -

(a) t o freedo m o f speec h an d expressio n .  . . 

(2) Nothin g i n sub-clause (a ) o f claus e (1 ) shal l affec t th e operation o f an y existing law , 
or preven t th e Stat e fro m makin g an y law , i n s o far a s suc h la w impose s reasonabl e 
restrictions on the exercise of the right conferred b y the said sub-clause in the interests 
of th e sovereignt y an d integrit y o f India , the securit y o f th e State , friendly relation s 
with foreig n States , publi c order , decenc y o r moralit y o r i n relatio n t o contemp t o f 
court, defamatio n o r incitemen t t o an offence . 
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