
Freedom o f Expression: A n English Perspectiv e 

By The Rt Hon Lord Woolf of Barnes, Lord of Appeal in Ordinary, 
United Kingdom 

Like mos t o f m y generatio n i n Britain , I  was  brough t u p to believ e tha t i t wa s on e o f th e 
privileges o f bein g "a n Englishman" , tha t your s wa s a  country i n whic h freedo m o f speec h 
flourished. 1  remember wel l o n m y firs t visi t t o Londo n i n m y earl y teen s bein g take n t o 
Hyde Par k Corne r o n a  Sunda y mornin g t o liste n t o fre e speec h a t wor k an d bein g deepl y 
impressed b y th e reparte e betwee n th e soapbo x orator s an d th e heckler s i n the audience . I t 
therefore cam e as a great shoc k to me when, early i n my legal career, I  discovered tha t many 
commentators wer e far fro m convince d tha t freedo m o f expression wa s anything like as well 
protected a s i t shoul d b e i n the Unite d Kingdom . 

The explanation fo r thi s was , at leas t i n part , twofold. Firs t o f al l there has been a  tendency 
to take freedom o f expression fo r granted . As is the position in common law countries, under 
English la w freedo m expressio n i s no t base d o n an y expres s right , bu t arise s fro m th e 
principle tha t yo u are entitle d t o do or sa y wha t yo u wis h a s long a s you do not contraven e 
any legal restriction which has been placed upon your activities. However, both by statute and 
by decisions of the court, too many restrictions have been allowed to accumulate which either 
directly o r indirectl y inhibi t freedo m o f expression . 

The restriction s exis t i n man y area s o f th e law . Som e o f th e restriction s ar e entirel y 
acceptable, for example in the case of copyright law . The desirability fo r there to be freedo m 
of expression can not be allowed to unfairly prejudic e th e legitimate personal rights to which 
the individua l i s entitled a s a  result o f hi s creative endeavours . 

Again the protection whic h i s provided b y statut e agains t raciall y o r sexually discriminator y 
conduct i s a n acceptabl e qualificatio n o n freedo m o f expression . I n th e cas e o f obscen e 
conduct o r defamatory remark s there has to be protection provide d b y the law although tha t 
protection wil l inevitably imping e o n freedom o f expression . The sam e is true of matters of 
national security . Ther e hav e t o b e som e secret s whic h th e Stat e mus t b e abl e t o as k th e 
courts to preserve. 

In such cases the justification fo r the restriction i s that greater harm would be done to society 
if the restriction di d not exis t than i s caused b y it s presence. The need for the restriction ha s 
to be weighed agains t th e harm whic h i t wil l caus e to freedom o f expression . 

In the past this balancing act has not always been carried ou t when it should be by the courts 
when decidin g ho w th e la w shoul d develo p an d whe n i t has been carrie d ou t th e court s on 
occasions have not give n sufficien t weigh t to the importance o f freedo m o f expression . 

The sam e can be said o f Parliamen t i n relation t o legislation. Th e fact tha t a  well protecte d 
ability t o communicat e b y al l possibl e mean s i s essentia l t o th e prope r workin g o f ou r 
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constitution, as is the case in any democracy, has not always been given sufficient prominenc e 
in reaching decision s whic h hav e had a  significan t effec t o n the development o f ou r law . 

The secon d facto r i s th e absenc e i n Englis h La w o f an y legislatio n relatin g t o freedo m o f 
information. Th e inabilit y t o obtain relevan t informatio n ca n and does dampen th e ability to 
communicate. Whil e th e Britis h civi l servic e i s deservedl y ver y muc h admire d fo r it s 
professionalism an d lac k of corruptibility , opennes s i s not alway s one o f it s virtues . 

In litigation the ability to obtain discovery can mitigate the problem, but the courts have never 
been favourabl y dispose d t o th e litigant s engagin g i n fishin g exercise s o n discover y an d 
without necessar y informatio n a  part y ma y no t b e i n positio n t o embar k o n litigation . I n 
addition i n th e absenc e o f an y expres s statutor y obligatio n th e Court s hav e no t i n the pas t 
been willin g t o imply an y genera l obligatio n t o giv e reasons fo r administrativ e decisions. 1 

The question o f whethe r the Unite d Kingdo m shoul d now hav e an entrenched Bil l of Right s 
as part o f ou r domesti c la w ha s onc e more becom e ver y muc h a  live issue. 2 I f w e had had 
such a n Instrumen t a s part o f our domestic la w then i t i s probable that som e of the concerns 
which no w aris e a s to the stat e o f ou r law a s to freedom o f expressio n woul d no t exist . 

The Instrumen t woul d almos t inevitabl y includ e a  righ t t o freedo m o f expressio n an d a 
provision as to freedom o f information . Th e rights could be the subject o f express limitations 
contained i n the Instrument o r those limitations could b e left t o be inferred. Th e rights could 
or ma y no t overrid e expres s legislatio n t o th e contrary. 3 However , whateve r for m th e 
Instrument too k i t woul d help to bring home to the legislature an d the courts the importance 
of preservin g freedo m o f expressio n an d th e nee d befor e interferin g wit h tha t freedo m t o 
balance the public interest s a t stake . 

An area where our law could wel l have developed differently , i f an entrenched Bil l of Right s 
had existed , i s confidentiality . Ther e i s n o rea l difficult y i n justifying a  reasonabl y robus t 
approach b y the courts to the attempt t o disclose informatio n o f a  confidential natur e whic h 
is personal, such as communications between husband and wife,4 but different consideration s 
arise wher e th e clai m t o confidentialit y i s bein g mad e o n behal f o f a  publi c bod y an d th e 
information i s o f a  clas s whic h i t ca n b e forcefull y contende d th e publi c ha s a n interes t i n 
receiving. I n th e Crossma n Diarie s cas e th e principl e o f confidentialit y wa s extende d t o 
discussions i n Cabinet 5 and i t was in the centre of the argument i n the protracted Spycatcher 
litigation. 

The differenc e whic h ca n resul t fro m th e existenc e o f a  Bil l o f Right s i s illustrate d b y the 
difference i n the approach i n the House o f Lord s and the majority o f the European Cour t i n 
the contempt proceedings whic h followed upo n the campaign waged by the Sunday Times  in 
connection with the thalidomide litigation. The House of Lords regarded the protection of the 
defendant Distiller s Compan y i n th e litigatio n a s ou t weighin g th e interest s o f freedo m o f 
communication. Th e Europea n Court,  althoug h i t allow s eac h membe r stat e a n are a o f 
appreciation, cam e to a different conclusio n becaus e o f the greate r importanc e i t attached to 
preserving free  speech . 

If the House of Lords had been required t o give effect t o the European Convention , I am by 
no means certain the decision woul d have been the same. With ou t the express requiremen t 
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to take int o account the right  to freedom o f expression i t i s understandable tha t the judiciary 
should attac h primar y importanc e t o preserving freedo m o f acces s t o the courts . 

The difference i n approach which results from th e United Kingdo m not having an entrenched 
Bill i s vividly illustrate d b y the decision o f the Hous e of Lord s in Brind  ν  Secretary of State 
for Home  Affairs [1991 ] A C 696. In that cas e a  gallant attemp t wa s made to establish tha t a 
direction give n b y th e Hom e Secretar y t o th e BB C an d IB A unde r a  statutor y powe r wa s 
unlawful. Althoug h th e statutor y powe r wa s no t ambiguou s (i f i t ha d bee n this  woul d hav e 
justified referenc e t o th e ECHR ) relianc e wa s sough t t o b e place d o n th e Conventio n t o 
suggest tha t directio n wa s unlawfu l a s bein g a  disproportionat e respons e t o th e advers e 
consequences o f permittin g interview s wit h terroris t organisation s t o be broadcast . 

The directive onl y ha d a  limited direc t effec t o n freedo m o f speec h sinc e i t onl y prevente d 
the word s use d bein g spoke n b y th e representativ e o f th e organisatio n an d no t thei r word s 
being dubbe d b y an actor . O n th e othe r han d th e natur e o f th e restriction wa s such tha t th e 
consequences wer e rathe r comi c s o i t coul d b e fairl y contende d tha t th e directiv e hardl y 
achieved it s purpose. 

The directiv e wa s however supporte d b y a  resolution whic h ha d bee n passe d b y th e Hous e 
of Common s by a  large majority an d the attempt t o have the directive se t asid e failed . Lor d 
Ackner, wh o gav e th e mai n speech , state d tha t t o allo w recours e t o th e ECH R i n thes e 
circumstances was not permitted, to do so would be to give direct effec t t o the ECHR "b y the 
back door" whe n Parliamen t ha d no t don e s o by the fron t door . 

Why th e cas e i s suc h a  goo d illustratio n o f th e stat e o f Englis h la w i s tha t i n decidin g 
whether directio n wa s lawful th e House of Lord s in each speech made i t clear i t was not fo r 
the La w Lord s t o decid e th e merit s o f th e direction,  tha t wa s a  matte r fo r th e Secretar y o f 
State: the cour t coul d onl y interven e i f h e ha d gon e outsid e hi s power s o r otherwis e acte d 
unlawfully. I f ECHR had been part of the domestic law the role of the court would have been 
different. Th e court would have had to decide for itself whether the infringement involve d fel l 
within the words of limitatio n containe d i n Ar t 10 . 

It shoul d no t howeve r b e though t tha t th e decisio n i n Brin d amounte d t o a  holdin g tha t 
English la w di d no t recognis e th e importanc e o f freedo m o f speech . O n the contrary , Lor d 
Bridge said : 

. .  .  we are .  .  .  entitled t o star t fro m th e premis e tha t an y restrictio n o f th e right  t o 
freedom o f expression requires to be justified an d that nothing less than an important 
competing public  interes t wil l be sufficien t t o justify it . 

and Lor d Templema n commence d hi s speech wit h these words : 

. .  .  freedom o f expressio n i s a  principl e o f ever y writte n an d unwritte n democrati c 
constitution. 

These statement s ar e ver y muc h i n accor d wit h th e growin g influenc e o n ou r la w o f th e 
ECHR which has been perceptively trace d extr a judicially by Lord Browne-Wilkinson i n his 
article "Th e infiltration o f a  Bil l of Rights". 6 

100 



He said : 

It i s no w inconceivabl e tha t an y cour t i n this  countr y woul d hol d that , apar t fro m 
statutory provisions, the individual freedoms o f a private person are less extensive than 
the basic human rights provided by the ECHR. Whenever the provisions of the ECHR 
have been raised before the court, the judges have asserted that the Convention confer s 
no greate r right s than those protected b y the common law . 

Where there is no existing statute involved and the courts are not confined t o performing thei r 
limited role on an application fo r judicial review, greate r effec t ca n be given to fundamenta l 
principles an d th e court s ar e doing thi s with eve r increasin g enthusiasm . 

One area of restriction to which I  have already referre d i s due to the law of defamation. Th e 
protection which individuals receive from ou r law of defamation i s greater than that provided 
in som e othe r jurisdictions , particularl y th e Unite d States , where I  mus t confes s unde r th e 
First Amendment , th e limitation s o n tha t protectio n ar e greate r tha n I  woul d regar d a s 
appropriate i n a  Unite d Kingdo m context . Criticism s ar e mad e o f th e restriction s o f ou r 
defence o f fair commen t and the scale on which juries are in the habit of awarding damages, 
sometimes to plaintiffs o f dubious merit . There can therefore b e little doubt that the laws of 
defamation hav e a  dampenin g effec t o n fre e speech , a n effec t tha t som e unscrupulou s 
personalities o f grea t wealt h have been abl e to exploit . 

In thi s situatio n medi a interest s wer e concerne d a s to wha t woul d b e the outcom e whe n a 
local authority brought an action for libel in Derbyshire ν Times Newspapers [1993] AC 534.7 

There wa s one Englis h authorit y suggestin g tha t suc h an action could b e brought. Howeve r 
both i n the Cour t o f Appea l an d the Hous e o f Lord s i t wa s decided tha t loca l government , 
like centra l government , shoul d no t b e entitled t o a  remedy i n damages for defamation , th e 
appropriate forum i n which they shoul d defen d thei r reputation wa s the political one . 

In givin g the reasons o f the House o f Lord s fo r th e decision , Lor d Keit h stressed tha t "i t i s 
of the highest public importance that a democratically elected government body or indeed any 
government body , should be open to uninhibited publi c criticism." Lord Keit h in his speech 
applied the decision of the Supreme Court of Sout h Africa i n Die Spoorbond ν South African 
Railways [1946 ] AD 999 and cited copiously from th e impressive judgement o f Shreine r JA 
in that case. In reaching their conclusion the Court of Appeal relied heavily on the provisions 
of ECH R becaus e th e la w was  unclea r o n th e subject . Howeve r th e Hous e o f Lord s 
considered tha t Englis h La w i s such tha t th e resul t wa s clea r withou t th e need fo r resor t t o 
the ECHR . 

An othe r recen t cas e whic h agai n illustrate s the importanc e now bein g attache d t o freedo m 
of expression is the decision of the Court of Appeal in the Esther Rantzen case (April 1993) . 
Normally an appellate court is reluctant to interfere wit h a jury's award of damages. However 
reflecting wha t was regarded as being a change of atmosphere resulting in greater importance 
being attache d t o th e fundamenta l right,  th e Cour t o f Appea l considere d i t wa s prope r t o 
interfere with an extravagant award of damages which could have a chilling effect o n freedom 
of speech . 
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The futur e o f fre e expressio n i n th e Unite d Kingdo m i s therefor e no t entirel y withou t it s 
brighter side . There i s a  new awarenes s o f it s importanc e an d th e fac t tha t i t ca n b e eroded 
by default . 

This is not confined t o the courts. When a consultation pape r was issued recently by the Lord 
Chancellor wit h a  vie w t o legislatio n it s impac t o n th e ECH R wa s on e o f th e issue s 
considered. However , as Helsinki Watc h mad e clear i n their recent publication , "Freedo m o f 
Expression i n the United Kingdom" , ther e i s stil l roo m fo r improvemen t an d whil e I  would 
not endors e al l thei r recommendations , I  would certainl y agre e tha t ou r la w o f blasphem y 
should b e repealed . 

Endnotes 

1. O n application s fo r judicia l review , i t ha s bee n th e commendabl e practic e o f 
respondent governmenta l bodie s to disclose their cards -  good, bad or indifferent -  in 
their affidavits . 

2. Bot h th e new Lor d Chie f Justic e an d th e Maste r o f th e Roll s have publicl y gon e on 
record a s being i n favou r o f som e for m o f Bil l o f Rights , a s ha s th e Leade r o f th e 
Opposition. 

3. Articl e 1 0 of th e Europea n Conventio n an d 1 9 o f th e Internationa l Covenan t bot h 
contain expres s limitations . 

Article 1 0 o f th e Europea n Conventio n fo r th e Protectio n o f Huma n Right s an d 
Fundamental Freedom s states : 

(1) Everyon e ha s th e righ t t o freedo m o f expression . Thi s right  shoul d includ e 
freedom t o hol d opinion s an d t o receiv e an d impar t informatio n an d idea s 
without interferenc e b y publi c authorit y an d regardles s o f frontiers.  Thi s 
Article shal l no t preven t State s fro m requirin g th e licensin g o f broadcasting , 
television o r cinema enterprises . 

(2) Th e exercis e o f thes e freedoms , sinc e i t carrie s wit h i t dutie s an d 
responsibilities, may be subject t o such formalities , conditions , restrictions o r 
penalties a s are prescribed b y law an d ar e necessar y i n a  democratic society , 
in the interests of national security , territorial integrit y or public safety, for the 
prevention o f disorder o r crime, for th e protection o f health or morals, for the 
protection of the reputation o r rights of others, for preventing the disclosure of 
information receive d i n confidence , o r fo r maintainin g th e authorit y an d 
impartiality o f the judiciary. 

Article 1 9 provides: 

(1) Everyon e shal l hav e the right t o hold opinions  withou t interference . 
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(2) Everyon e shal l have the right to freedom o f expression; this right shal l include 
freedom t o seek , receiv e an d impar t informatio n an d idea s o f al l kinds , 
regardless o f frontiers , eithe r orally , i n writing o r i n print , i n the form o f art , 
or through an y othe r medi a o f hi s choice . 

(3) Th e exercis e o f th e right s provide d fo r i n paragrap h 2  o f this  articl e carrie s 
with it special duties and responsibilities. It may therefore be subject to certain 
restrictions, bu t thes e shal l onl y b e suc h a s ar e provide d b y la w an d ar e 
necessary: 

(a) Fo r respec t o f the right s o r reputations o f others ; 

(b) Fo r the protection of national security o r of public order (ordre public), 
or of publi c healt h o r morals . 

Section 1 4 of the New Zealand Bil l of Rights contains no express limitation, it simply 
states that : "Everyon e ha s the righ t t o freedo m o f expressio n includin g th e freedo m 
to seek , receive , and impar t informatio n an d opinion s o f an y kin d i n any form. " 

Section 4  als o provide s tha t it s right s an d freedom s ar e "subjec t onl y t o suc h 
reasonable limit s prescribe d b y la w a s ca n b e demonstrabl y justifie d i n a  fre e an d 
democratic society" . Howeve r it s provisions do not override other legislation (sectio n 
4). 

4. Duches s o f Argyl e ν  Duk e o f Argyl e [1967 ] C h 30 2 

5. Attorney-Genera l ν  Jonathan Cap e [1976 ] Q B 613 

6. Publi c La w 199 2 p 367 ; quotation a t p  405. 

7. Th e tex t o f th e report i s annexed a s Appendix 1 . 
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Appendix 1 

[House of Lords] 

DERBYSHIRE COUNT Y COUNCI L Appellan t 

and 

TIMES NEWSPAPERS LT D and Others Respondent s 
1992 De c 7 , 8 , 9, 10 ; Lor d Keit h o f Kinkel , Lord Griffiths , 
1993 Fe b 1 8 Lor d Gof f o f Chieveley , 

Lord Browne-Wilkinso n an d Lor d Wool f 

Defamation - parties -  corporation - publication relating  to administration of local authority's 
superannuation fund -  publication insinuating  maladministration  of  pension funds -  balance 
between public  interest  in  freedom of  speech  and  protection  of  authority's  reputation  -
whether local  authority entitled  to  maintain action  in  defamation 

The plaintiff, a  local authority, brought a n action for damages for libe l against the defendant s 
in respect o f two newspaper articles which had questioned the propriety o f investments made 
for it s superannuation fund . O n a preliminary issu e as to whether the plaintiff ha d a cause of 
action agains t th e defendants , th e judg e hel d tha t a  loca l authorit y coul d su e fo r libe l i n 
respect o f it s governmenta l an d administrativ e functions , an d dismisse d th e defendants ' 
application t o strik e ou t th e statemen t o f claim . O n appea l b y th e defendants , th e Cour t o f 
Appeal hel d tha t th e plaintif f coul d no t brin g th e action fo r libel . 

On appeal b y the plaintiff: -

Held, dismissin g th e appeal , tha t sinc e i t was  o f th e highes t public  importanc e tha t a 
democratically elected governmenta l body should be open to uninhibited public criticism, and 
since th e threa t o f civi l action s fo r defamatio n woul d plac e a n undesirabl e fette r o n th e 
freedom t o express suc h criticism , i t would b e contrary t o the public interes t fo r institution s 
of centra l o r loca l governmen t t o hav e an y righ t a t commo n la w t o maintain a n actio n fo r 
damages for defamation, and that, accordingly, the plaintiff wa s not entitled to bring an action 
for libe l agains t th e defendants , an d it s statement o f clai m would b e struck out . 

Manchester Corporatio n ν  William s [1891 ] 1  QB 94, DC considered . 

Bognor Regi s Urban Distric t Counci l ν  Campio n [1972 ] 2  QB 16 9 overruled . 

Decision o f the Court o f Appeal [1992 ] QB 770; [1992] 3  WLR 28; [1992] 3  All ER 
65 affirmed o n different grounds . 
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The followin g case s are referred t o in the opinion o f Lor d Keit h o f Kinkel : 

Attorney-General ν  Guardian Newspaper s Lt d [1987 ] 1  WLR 1248 ; [1987] 3  All ER 
316, HL (E ) 
Attorney-General ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 ; [1988 ] 3 
WLR 776 ; [1988 ] 3  All E R 545 , HL (E ) 

Barthold ν  German y (1985 ) 7  EHRR 38 3 

Bognor Regi s Urba n Distric t Counci l ν  Campio n [1972 ] 2  QB 169 ; [1972 ] 2  WLR 
983; [1972 ] 2  All E R 6 1 

Chicago (Cit y of ) ν  Tribune C o (1923 ) 13 9 NE 86 

Die Spoorbon d ν  Sout h Africa n Railways , 194 6 AD 99 9 

Hector ν Attorney-General for Antigua and Barbuda [1990 ] 2 AC 312; [1990] 2 WLR 
606; [1990 ] 2  All E R 103 , PC 

Lingens ν  Austri a (1986 ) 8  EHRR 40 7 

Manchester Corporatio n ν  William s [1891 ] 1  QB 94; 63 LT 805 , DC 

Metropolitan Saloo n Omnibu s C o Ltd ν  Hawkins  (1859 ) 4  Η  & Ν 87 

National Unio n o f Genera l an d Municipa l Worker s ν  Gillia n [1946 ] K B 81 ; [1945] 
2 All E R 593 , CA 

New Yor k Time s Co ν Sulliva n (1964 ) 37 6 U S 254 

Reg ν Secretar y of State for the Home Department, Ex parte Brind [1991 ] 1  AC 696; 
[1991] 2  WLR 588 ; [1991] 1  All E R 720 , HL (E ) 

South Hetto n Coa l Co Ltd ν  North-Easter n New s Association Lt d [1894 ] 1  QB 133, 
CA 

Sunday Time s ν  Unite d Kingdo m (1979 ) 2  EHRR 24 5 

W (A Minor)(Wardship: Restrictions on Publication), In re [1992] 1  WL R 100 ; [1992] 
1 All ER 794 , CA 

The followin g additiona l case s wer e cited i n arguments : 

Alberta Legislation , I n re [1938 ] 2  DLR 8 1 

Argus Printin g an d Publishin g C o Ltd ν  Inkath a Freedo m Party , 199 2 (3) SA 57 9 
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Attorney-General v  Antigua Time s Lt d [1976 ] A C 16 ; [1975] 3  WLR 232; [1975 ] 3 
All E R 81 , PC 

Australia Capita l Television Pty Ltd ν Commonwealth o f Australia (N o 2) (1992) 10 8 
ALR 57 7 

Austrian Communes , Sixtee n ν  Austri a (1974 ) 46 Eu r Com m H R Dec 11 8 

Blackshaw ν  Lor d [1984 ] Q B 1 ; [1983] 3  WLR 283 ; [1983] 2  All E R 311 , CA 

Castells ν  Spai n (1992 ) 1 4 EHRR 44 5 

Church o f Scientolog y In c ν  Anderso n [1980 ] WA R 7 1 

Cox v  Feeny (1863 ) 4  F &F 1 3 

Dennis ν  Unite d State s o f Americ a (1951 ) 34 1 US 494 

Dudgeon ν  Unite d Kingdo m (1981 ) 4  EHRR 14 9 

Edmonton Journa l ν  Attorney-Genera l fo r Albert a (1989 ) 64 DL R (4th ) 57 7 

Electrical, Electronic , Telecommunication an d Plumbing Unio n ν  Times Newspaper s 
Ltd [1980 ] 3  WLR 98 ; [1980] 1  All E R 109 7 

Fielding ν  Variet y Incorporate d [1967 ] 2  QB 841; [1967] 3  WLR 415; [1967] 2  Al l 
ER 497 , CA 

Foster ν  British Gas Plc [1991] 2 AC 306; [1991] 2 WLR 1075 ; [1991] 2 All ER 705, 
HL(E) 

Hoechst A-G ν Commission of the European Communities (Case 46/87R) [1987] ECR 
1549, ECJ 

Le Fanu ν  Malcomso n (1848 ) 1  HL Cas 637 , HL (E) 

London Associatio n fo r Protectio n o f Trad e ν  Greenland s Lt d [1916 ] 2  A C 15 , HL 
(E) 

Nationwide New s Pt y Ltd ν  Will s (1992 ) 10 8 ALR 68 1 

Oberschlick ν  Austria , 2 3 May 1991 , Publications o f th e European Cour t o f Huma n 
Rights, Series A  No . 204 

Prince Georg e (Cit y of ) ν  Britis h Columbi a Televisio n Syste m Ltd . (1978 ) 8 5 DLR 
(3d) 755 ; (1979) 9 5 DLR (3d ) 57 7 
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Reg v  Chief Metropolita n Stipendiar y Magistrate , E x parte Choudhur y [1991 ] 1  QB 
429; [1990 ] 3  WLR 986 ; [1991 ] 1  All E R 306 , DC 

Reg ν  Independen t Televisio n Commission , E x part e TS W (Broadcasting ) Ltd , Th e 
Times, 30 March 1992 , HE (E) 

Reg ν  Well s Stree t Stipendiar y Magistrate , E x part e Deaki n [1980 ] A C 477; [1979 ] 
2 WLR 665 ; [1979] 2  All E R 497, H L (E) 

Retail, Wholesal e &  Departmen t Stor e Union , Loca l 85 0 ν  Dolphi n Deliver y Ltd . 
(1986) 3 3 DLR (4th ) 17 4 

Silkin ν  Beaverbroo k Newspaper s Lt d [1958 ] 1  WLR 743 ; [1958] 2  All E R 51 6 

Sunday Time s ν  Unite d Kingdo m (No . 2) (1991 ) 1 4 EHRR 22 9 

Te Runanga O Wharekauri Rekohu Inc ν  Attorney-General (unreported) , 3 November 
1992, New Zealan d 

Telnikoff ν  Matusevitch [1992 ] 2  AC 343 ; [1991] 3  WLR 952; [1991] 4 All ER 817, 
HL(E) 

Times Newspaper s Lt d ν  Unite d Kingdo m (Applicatio n No . 14631/89 ) (unreported) , 
5 Marc h 1990 , ECHR 

Webb ν Times Publishing Co Ltd [1960 ] 2 QB 535; [1960] 3 WLR 352; [1960] 2 All 
ER 78 9 

Appeal fro m th e Cour t o f Appeal . 

This wa s a n appeal , b y leav e o f th e Cour t o f Appeal , b y th e plaintiff , Derbyshir e Count y 
Council, from the decision of the Court of Appeal (Balcombe, Ralph Gibson and Butler-Sloss 
LJJ) [1992 ] Q B 770 allowing an appeal by the defendants , Time s Newspapers Ltd. , Andrew 
Neil, the editor of "The Sunday Times," and Rosemary Collins and Peter Hounam, two of the 
newspaper's journalists, from the order of Morland J  [1992] QB 770 holding, on a preliminary 
issue, tha t th e plaintif f coul d maintai n a  caus e o f actio n i n libe l agains t th e defendant s i n 
respect o f article s i n issue s of "Th e Sunda y Times " dated 1 7 and 2 4 September 1989 . 

The fact s ar e stated i n the opinion o f Lor d Keit h o f Kinkel . 

Charles Gray Q C and Heather Rogers for th e plaintiff. I n exercising its  powers and carrying 
out its  functions a s a  county council , the plaintif f ha s a  reputation tha t i s distinc t fro m tha t 
of it s individual members o r officers. A t common law trading corporations can sue for libel : 
Metropolitan Saloo n Omnibu s Co Ltd ν  Hawkins (1859 ) 4 Η & Ν 87. It is not necessary fo r 
the corporatio n t o prov e actua l damage : Sout h Hetto n Coa l C o Lt d ν  North-Easter n New s 
Association Ltd . [1894 ] 1  QB 133 . Non-trading corporations can also sue: National Union of 
General and Municipal Workers ν Gillian [1946 ] KB 81. So, too, can trade unions: Electrical, 
Electronic, Telecommunication an d Plumbin g Unio n ν  Time s Newspaper s Ltd . [1980 ] Q B 
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585. Each of these bodies, although having only legal personality, has a legitimate entitlement 
to protect it s reputation from defamator y attacks . Further, a partnership (which does not have 
a separat e lega l personality ) i s entitle d t o su e i n it s ow n nam e fo r damag e don e t o it s 
reputation: L e Fan u ν  Malcolmso n (1848 ) 1  HL Ca s 637 . Ther e i s n o reaso n i n logi c o r 
principle t o distinguish th e plaintif f fro m thes e bodies . 

Bognor Regi s Urba n Distric t Counci l ν  Campio n [1972 ] 2  Q B 16 9 remains goo d authorit y 
for th e propositio n tha t a  loca l authorit y ha s a  "governing " reputation , whic h i t ca n protec t 
by an action for libel. [Reference wa s also made to City of Prince George ν British Columbi a 
Television Syste m Lt d (1978 ) 8 5 DL R (3d ) 755 ; (1979 ) 9 5 DL R (3d ) 577 ; Churc h o f 
Scientology Inc ν Anderson [1980 ] WAR 71; Die Spoorbond ν  South African Railways , 1946 
AD 99 9 an d Argu s Printin g an d Publishin g C o Lt d ν  Inkath a Freedo m Party , 199 2 (3 ) S A 
579.] The Cour t o f Appea l erre d i n holding tha t Mancheste r Corporatio n ν  William s [1891 ] 
1 Q B 94 ; 6 3 L T 80 5 conflict s wit h th e Bogno r decisio n an d cast s doub t o n th e genera l 
principles that a local authority i s entitled to sue for libel . That case only decided that a local 
authority coul d no t su e fo r libe l i n respec t o f a n imputatio n o f briber y an d corruption . Th e 
basis o f th e decisio n wa s th e wron g conclusio n tha t a  loca l authorit y canno t commi t thos e 
offences. Th e common la w i s thus clea r an d certain . 

There i s no statutory restrictio n preventin g th e plaintif f fro m takin g actio n fo r libel . O n the 
contrary, s  222 of the Local Government Ac t 197 2 confers a  wide power on local authorities 
to institute civi l proceedings o f al l types. The need fo r a  local authority to be able to sue fo r 
libel to protect it s reputation i s a real an d pressin g one . Damage to its reputation ma y make 
it more difficult fo r the authority to borrow mone y o r tender fo r contracts , and may disaffec t 
its staff o r deter participation in its pension scheme. The rationale for permitting persons other 
than individual s to sue for libe l thu s applies with equa l forc e t o local authorities . 

Article 1 0 of the European Convention for the Protection of Human Rights and Fundamenta l 
Freedoms (1953 ) (Cmd . 8969 ) should no t be used to determine wha t the common la w is , or 
to resolv e an y uncertaint y i n th e commo n law ; i n fact , however , Englis h domesti c la w i s 
consistent wit h article 10 . It is accepted that th e precepts underlying the Convention may be 
looked at to decide whether the public interest in freedom o f information shoul d prevail over 
the right to protect one' s reputation. [Referenc e wa s made to Reg ν Secretar y of State for the 
Home Department , E x parte Blin d [1991 ] 1  AC 696 , 760.] Bu t regar d shoul d b e had to the 
fact that the right to freedom o f expression under the Convention is not unlimited. It is subject 
to restrictions which are prescribed by law, or necessary in a democratic society, or necessary 
for th e protectio n o f th e reputatio n o r rights  o f others . [Referenc e wa s mad e t o 
Attorney-General ν  Antigu a Time s Lt d [1976 ] A C 16 , 25-28. ] An y restrictio n shoul d b e 
proportionate t o it s aim. 

The article shoul d no t b e applied i n the abstrac t t o conclude tha t a  local authority' s right  to 
bring a  libe l actio n wil l inevitabl y an d i n al l circumstance s infring e th e article . Th e correc t 
approach shoul d b e t o conside r whethe r i n th e contex t o f th e particula r case , th e relevan t 
domestic law is unnecessarily restrictive ; see Castells ν Spain (1992) 1 4 EHRR 445; Lingens 
ν Austria (1986 ) 8  EHRR 407 and Oberschlick ν  Austria , 23 May 1991 , Publications of the 
European Cour t o f Huma n Rights , Series A  No. 204. Even i f the question wer e to be asked 
in the abstract , a  thorough investigatio n o f the aims and effec t o f domesti c law would sho w 
that th e Englis h la w o f defamatio n strike s a  balanc e betwee n th e rights  o f protectio n fo r 
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reputation an d o f freedo m o f expression . Thus , a  loca l authorit y ha s t o sho w tha t a 
defamatory article  i n a newspaper refer s t o i t a s such, not just t o individual s associate d wit h 
it. The newspaper onl y has to prove the "sting " of the libel , not ever y singl e allegation. Th e 
defence o f fai r commen t give s a  wid e protectio n t o th e newspaper . Hones t commen t 
(including inference s o f fact ) canno t b e th e subjec t o f a  successfu l libe l action : Silki n ν 
Beaverbrook Newspaper s Lt d [1958 ] 1  WLR 74 3 and Telnikof f ν  Matusevitc h [1992 ] 2 AC 
343. Damages awarded to corporate plaintiff s ar e not large . A local authority ha s no feelings 
to be hurt by a libel: see Fielding ν  Variety Incorporate d [1967 ] 2  QB 841. Thus, the English 
law of defamation impose s no unnecessary or illegitimate restriction on freedom o f expression 
within Ar t 10 . 

A local authorit y shoul d no t b e deprived o f th e right t o bring a n actio n fo r libe l becaus e of 
the possibility of its being able to prosecute for criminal libel . This offence i s virtually extinct 
and i s anomalous and difficul t t o reconcile wit h Ar t 10 : see Re g ν  Well s Stree t Stipendiar y 
Magistrate, E x part e Deaki n [1980 ] A C 477. Nor shoul d th e righ t b e denied becaus e o f the 
availability o f action s fo r maliciou s falsehood . I f ther e i s a  legitimat e nee d fo r a  loca l 
authority t o protec t it s reputation , wh y shoul d it s abilit y t o d o s o depen d o n whether , 
fortuitously, i t coul d prov e malice . A  non-maliciou s publicatio n ma y caus e jus t a s muc h 
damage a s a  malicious one . 

If a local authority has a right to sue for libe l at common law, only Parliament, not the courts, 
can take away tha t right : se e Denni s ν  Unite d State s o f Americ a (1951 ) 34 1 U S 494. 

Anthony Leste r Q C an d Desmon d Brown e Q C fo r th e defendants . Th e plaintiff s ar e no t a 
trading corporatio n o r som e othe r privat e body : the y ar e a  governmenta l bod y performin g 
public dutie s an d exercisin g public  power s no t possesse d b y individua l citizen s o r privat e 
bodies. Ther e i s n o justificatio n fo r treatin g a  loca l authority' s governin g reputatio n a s 
analogous t o a  privat e company' s o r trad e union' s busines s reputation , an d ther e i s n o 
legitimate public  interes t i n restricting o r interferin g wit h freedo m o f speec h to protec t tha t 
governing reputation. For the courts to allow an elected public authority to sue for libel would 
be to authorise unnecessar y interferenc e b y the common la w wit h freedo m o f expressio n i n 
a democrati c society . I t i s importan t tha t ther e shoul d b e a s muc h publi c informatio n an d 
public criticis m abou t th e working s o f loca l governmen t a s ther e i s abou t th e working s o f 
central government. If the council were to succeed in this appeal, any governmental body with 
corporate statu s coul d brin g libe l proceeding s agains t a  newspape r o r individua l citize n 
alleged t o hav e defame d it s governin g reputation . Suc h bodie s woul d b e abl e t o wiel d th e 
very shar p swor d o f libe l proceeding s t o dete r o r suppres s public  criticis m an d informatio n 
about what they do as the people's representatives and public servants. They could do so using 
public funds and knowing that an ordinary individual citizen could not afford acces s to justice 
to defend hi s freedom of political expression agains t suc h a claim. This is not a  hypothetical 
matter: the defendant i n the Bognor Regi s cas e [1972 ] 2  QB 16 9 was completely ruine d by 
the lega l cost s o f defendin g a  libe l tria l fo r havin g hande d ou t a  leafle t a t a  ratepayers ' 
association meetin g i n a  villag e hall . Freedo m o f expressio n i s a n essentia l featur e o f 
citizenship and of representative democracy. Close scrutiny of possible threats to fundamenta l 
freedoms i s calle d for : Re g ν  Independen t Televisio n Commission , E x parte  TS W 
(Broadcasting) Ltd , The Times, 30 March 1992 . 
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The plaintiff s see k t o extend th e tor t o f libe l wel l beyon d th e ambi t o f th e crimina l offenc e 
of seditiou s libel , whic h i s designe d t o protec t th e governmen t an d th e publi c agains t 
scurrilous an d extrem e attack s upo n th e Crow n o r governmen t institutions : se e Reg ν  Chie f 
Metropolitan Stipendiar y Magistrate , E x part e Choudhur y [1991 ] 1  QB 529 . Seditious libe l 
requires proo f o f a  seditiou s intention , wherea s stat e o f min d i s immateria l fo r defamator y 
libel, sinc e malic e i s implie d fro m th e mer e publicatio n o f defamator y matter . Th e 
development o f a  tort o f governmen t libel , much more draconian tha n the crime of seditiou s 
libel, would hav e a  chilling effec t upo n the freedom o f expression o f newspaper s a s wel l as 
of the individua l citize n criti c o f government . Th e press  i s not abov e the la w o r entitle d t o 
some special privilege or immunity no t enjoyed b y the individual citizen : i t has no greater or 
fewer right s than doe s the citizen fo r who m i t i s the surrogate . 

In the Bognor Regis case [1972 ] 2 QB 16 9 no attempt wa s made to weigh the public interest 
in freedom o f expression agains t th e public interes t i n the protection o f reputation. Althoug h 
followed i n City o f Princ e Georg e ν  Britis h Columbi a Televisio n Syste m Ltd , 8 5 DLR (3d ) 
755 i t i s uncertai n whethe r tha t cas e remain s goo d la w i n Canad a i n th e ligh t o f th e 
constitutional guarante e of free speec h in the Charter of Rights and Freedoms: see Edmonton 
Journal ν  Attorney-Genera l fo r Albert a (1989 ) 6 4 DL R (4th ) 57 7 an d Retail , Wholesal e & 
Department Stor e Union, Local 85 0 ν Dolphin Delivery Ltd (1986) 33 DLR (4th) 174 . Where 
there ha s bee n judicia l weighin g o f th e competin g publi c interests , i t ha s bee n hel d tha t 
governmental bodie s cannot su e in respect o f their governin g reputations : Cit y of Chicago ν 
Tribune C o (1923) 13 9 NE 86; New Yor k Times Co ν Sulliva n (1964 ) 37 6 US 254 and Die 
Spoorbond ν  Sout h Africa n Railways , 194 6 AD 999 . 

In th e Unite d Kingdo m ther e i s n o Ac t o f Parliamen t incorporatin g th e guarante e o f fre e 
speech contained i n Ar t 1 0 of the European Conventio n o n Human Right s and Fundamenta l 
Freedoms int o domestic law . However , the common la w i s not ethicall y aimless . Subjec t t o 
the sovereign powe r of Parliamen t t o interven e b y legislation , the common la w matches the 
protection give n t o free speec h b y Ar t 10 . The fundamenta l huma n right  t o free expressio n 
is an essentia l featur e o f citizenshi p an d o f representativ e democracy . I t i s a  basic principl e 
of the unwritten Britis h Constitution , protected b y the common law . 

In the absence of legislative intervention by Parliament, it is the constitutional function o f the 
courts, whe n declarin g an d applyin g th e commo n law , t o ensur e tha t th e la w doe s no t 
unnecessarily interfer e wit h free expression : se e In re Alberta Legislatio n [1938 ] 2  SLR 81; 
Australian Capita l Television Pty Ltd ν Commonwealth of Australia (No . 2) (1992) 10 8 ALR 
577; Nationwide News Pty Ltd ν Wills (1992) 10 8 ALR 68 1 and Te Runanga O  Wharekauri 
Rekohu In c ν  Attorney-Genera l (unreported) , 3  November 1992 . 

Where a  statut e confer s a n apparentl y unfettere d powe r o n a  ministe r t o restric t free 
expression, the common law principles of statutory interpretatio n require the restriction to be 
closely scrutinise d an d to be justified a s necessary t o protect an importan t competin g publi c 
interest: see Reg ν Secretary o f State for the Home Department, Ex parte Brind [1991 ] 1  AC 
696. There is a similar requirement wher e the restriction upon free expression i s imposed by 
the common la w itself : Attorney-Genera l ν  Guardia n Newspaper s Lt d [1987 ] 1  WLR 124 8 
and Attorney-Genera l ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 . Furthermore , 
the courts will , unless constrained b y binding authority , declare the common law so as to be 
in harmony wit h the right t o freedom of expression recognise d an d guarantee d b y Ar t 1 0 of 
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the Conventio n an d wit h th e principl e tha t onl y necessar y interference s wit h freedo m o f 
expression ar e acceptable . Th e Convention , thoug h no t par t o f domesti c law , enshrine s th e 
common law . Th e mere existenc e o f a  legal rul e ca n violat e a  Conventio n righ t o r freedo m 
if i t ha s a  chilling effec t upo n th e practica l enjoymen t o f tha t righ t o r freedom : Dudgeo n ν 
United Kingdo m (1981 ) 4  EHR R 14 9 an d Time s Newspaper s Lt d ν  Unite d Kingdo m 
(Application No . 14631/89 ) (unreported), 5 March 1990 . [Reference wa s also made to Castells 
ν Spain 1 4 EHRR 445 and Hecto r ν Attorney-General fo r Antigu a and Barbuda [1990 ] 2 AC 
312.] The application o f the Bognor Regi s decision undoubtedl y interfere s wit h fre e speech , 
authorises potentia l restriction s an d penaltie s an d ha s a serious chilling effec t upo n freedo m 
of speech generally . A  rule enabling a government corporatio n t o sue for libe l thus cannot be 
justified unde r Ar t 10(2 ) i n accordanc e wit h th e principle s o f objectiv e necessit y an d 
proportionality. Thes e principles are of particular importanc e s o far a s the press is concerned 
as publi c watchdog . Th e limit s o f permissibl e criticis m ar e wide r wit h regar d t o th e 
government. A  criti c o f governmen t conduc t ough t no t t o have t o guarante e th e truth o f al l 
his factua l assertion s endangerin g th e estee m i n whic h governmen t i s hel d o n pai n o f a 
successful sui t fo r libel . This would dete r newspapers and individua l citizen s from offendin g 
governmental bodie s an d woul d lea d t o self-censorin g an d publi c ignoranc e abou t th e 
workings of government. Placin g the burden o f proving justification upo n the defendant doe s 
not mea n tha t onl y fals e allegation s woul d b e deterred . I n addition , would-b e critic s o f 
government conduc t wil l be deterred from voicin g criticism even though wha t they published 
was reasonably believed t o be true and was in fact true , because of doubt o f whether i t could 
be proved t o the satisfactio n o f a  cour t o f law , o r because o f fea r o f th e expens e o f havin g 
to do so : see Cit y o f Chicag o ν  Tribun e Co , 13 9 NE 86 , approved i n Ne w Yor k Times C o 
ν Sullivan , 37 6 U S 254 . [Referenc e wa s als o mad e t o Hoechs t A- G ν  Commissio n o f th e 
European Communitie s (Cas e 46/87R ) [1987 1 EC R 1549 ; Sixtee n Austria n Commune s ν 
Austria (1974) 46 Eur Comm HR Dec 118 ; Sunday Times ν United Kingdom (1979) 2 EHRR 
245; Sunday Times ν United Kingdom (No. 2) (1991) 1 4 EHRR 229 and Foster ν British Gas 
Plc [1991 ] 2  AC 306. 1 

Even i f a  governmenta l bod y i s entitle d t o su e fo r libel , a  constitutiona l privileg e shoul d 
attach t o a  publicatio n imputin g maladministratio n t o suc h a  body . Th e categorie s o f 
publications whic h enjo y privileg e a t commo n la w ar e no t closed : Londo n Associatio n fo r 
Protection o f Trad e ν  Greenland s Lt d [1916 ] 2  AC 15 . 

An individual councillo r o r local governmen t office r ca n bring proceedings in his own name 
for a n attac k upo n hi s persona l reputatio n i n relation t o hi s officia l activities . I t i s open t o 
question, however, whether qualifie d privileg e attaches to the publication of fair informatio n 
on a matter of public interest concerning the manner in which a public officer perform s publi c 
functions: se e Web b ν  Time s Publishin g C o Lt d [1960 ] 2  Q B 53 5 and Blacksha w ν  Lor d 
[1984] QB 1  in which the Court o f Appea l took too narrow a  view of the scope of privilege 
in such circumstances . 

The plaintiff s canno t rel y o n s  222(1 ) o f th e Loca l Governmen t Ac t 1972 , sinc e thei r 
proceedings ar e no t capabl e o f promotin g o r protectin g th e interest s o f th e inhabitant s o f 
Derbyshire generall y an d they constitut e a n unnecessary interferenc e wit h free  expression . 

Browne QC following. The freedom t o express criticism of a governmental body can be more 
easily stifle d b y a  serie s o f civi l action s tha n b y crimina l prosecutions : Cit y o f Chicag o ν 
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Tribune Co, 13 9 NE 86, 90. Unlike a criminal prosecution , in a civil action the plaintiff doe s 
not nee d t o sho w a  prima faci e cas e a s a  precondition t o goin g fo r trial . Th e mere issu e of 
a wri t tend s t o hav e a  gaggin g effect ; an d onc e proceeding s ar e se t dow n fo r trial , the y 
become active so that further publication s are caught by the strict liability rule: s. 2(3) of, and 
Schedule 1  to, the Contemp t o f Cour t Ac t 1981 . A civi l cour t ca n gran t prio r restrain t o f 
publication, and damages are potentially withou t limit . There i s no legal aid and proceeding s 
are notoriousl y costly . Th e plaintif f doe s no t hav e t o prov e hi s clai m beyon d reasonabl e 
doubt. [Referenc e wa s made to Cox ν  Feen y (1863 ) 4  F  & F 13. ] 

Gray Q C i n reply . I f ther e i s a  nee d fo r greate r protectio n t o b e give n t o freedo m o f 
expression, th e manne r o f achievin g tha t ough t no t t o be a n arbitrar y remova l fro m certai n 
plaintiffs o f thei r rights , but shoul d b e b y extensio n o f existin g commo n la w defences . Th e 
route to reform shoul d b e through th e law o f privilege . 

Their Lordship s took time fo r consideration . 

18 February 1993 . Lord Keit h of Kinkel . My Lords, this appeal raises, as a preliminary issu e 
in an action of damages for libel, the question whether a local authority is entitled to maintain 
an actio n i n libe l fo r word s whic h reflec t o n i t i n it s governmenta l an d administrativ e 
functions. Tha t i s the wa y th e preliminar y poin t o f la w wa s expresse d i n th e orde r o f th e 
master, bu t i t ha s opene d ou t int o a n investigatio n o f whethe r a  loca l authorit y ca n su e fo r 
libel a t all . 

Balcombe LJ, giving the leading judgment i n the Court o f Appeal , summarised the facts thus 
[1992] Q B 770, 802: 

The facts in the case are fortunately refreshingl y simple . In two issues of "The Sunday 
Times" newspaper o n 1 7 and 2 4 Septembe r 198 9 there appeare d article s concernin g 
share deals involving the superannuation fund o f the Derbyshire County Council . The 
articles i n the issue of 1 7 September wer e headed "Revealed : Socialis t tycoon's deals 
with a  Labour chief " and "Bizarr e deal s o f a  counci l leade r an d th e medi a tycoon: " 
that i n the issu e o f 2 4 Septembe r was  headed "Counci l shar e deal s under scrutiny. " 
The counci l leade r wa s Mr. David Melvy n Bookbinder ; th e "medi a tycoon" was Mr. 
Owen Oyston . I t i s unnecessar y fo r th e purpose s o f thi s judgment t o se t ou t i n any 
detail th e content s o f thes e articles : i t i s sufficien t t o sa y tha t the y questio n th e 
propriety o f certain investments made by the council of moneys in its superannuation 
fund, wit h Mr . Bookbinde r a s th e prim e mover , i n three  deal s wit h Mr . Oysto n o r 
companies controlle d b y him . Excerpt s from  th e article s givin g th e flavour  o f th e 
allegations mad e wil l b e found i n the judgment a t firs t instanc e . . . t o which thos e 
interested may refer. The council is the "administering authority" of its superannuation 
fund unde r the Superannuatio n Ac t 197 2 and the Loca l Governmen t Superannuatio n 
Regulations 198 6 (S.I . 198 6 No. 24) made thereunder . 

Following the publication actions of damages for libe l were brought agains t the publishers of 
"The Sunday Times," its editor and the two journalists who wrote the articles, by Derbyshire 
County Council , Mr . Bookbinde r an d Mr . Oyston . Mr . Oyston' s actio n wa s settle d b y a n 
apology an d paymen t o f damage s an d costs . The statement s o f claim s i n this action by th e 
plaintiff an d in that by Mr. Bookbinder are for al l practical purpose s i n identical terms. That 

112 



of the plaintiff assert s in paragraph 6  that there were written and published "o f and concerning 
the council and of and concerning the council i n the way of it s discharge o f it s responsibility 
for th e investment an d control o f the superannuation fund " th e words contained i n the article 
of 1 7 September, an d paragrap h 8  makes a  simila r assertio n i n relatio n t o the articl e o f 2 4 
September. Paragrap h 9  states: 

By reaso n o f th e word s publishe d o n 1 7 Septembe r 198 9 an d th e word s an d grap h 
published on 24 September 198 9 the plaintiff counci l has been injured i n its credit and 
reputation an d ha s bee n brough t int o publi c scandal , odiu m an d contempt , an d ha s 
suffered los s and damage . 

No specia l damag e i s pleaded . O n 3 1 Jul y 199 1 Frenc h J  refuse d a n applicatio n b y th e 
plaintiff t o amen d th e statemen t o f clai m s o a s t o plea d a  certai n specifi c ite m o f specia l 
damage. 

The preliminary poin t o f law was tried at first instanc e before Morlan d J [1992] QB 770 who 
on 1 5 March 199 1 decided i t in favour o f the plaintiff. However , on appeal by the defendant s 
his judgment wa s reversed by the Court of Appeal (Balcombe , Ralph Gibson and Butler-Sloss 
LJJ) [1992 ] QB 770, on 1 9 February 1992 . The plaintiff no w appeals, with leave given in the 
Court o f Appeal , to your Lordships ' House . 

There are only two reported case s in which an English loca l authority has sued for libel . The 
first i s Manchester Corporatio n ν  William s [1891 ] 1  QB 94; 63 LT 805 . The defendant ha d 
written a  letter to a newspaper allegin g tha t "i n the case of two, if not three , departments of 
our Mancheste r Cit y Council , bribery an d corruptio n hav e existed , and don e their nefariou s 
work." A  Divisiona l Cour t consistin g o f Da y J  an d Lawrenc e J . hel d tha t th e statemen t o f 
claim disclosed no cause of action. The judgment o f Day J in the Queen's Bench report i s in 
these terms [1891 ] 1  QB 94, 96: 

This i s an action brough t b y a  municipal corporatio n t o recover damage s fo r wha t i s 
alleged t o b e a  libe l o n th e corporatio n itself , a s distinguishe d from  it s individua l 
members o r officials . Th e libe l complaine d o f consist s o f a  charg e o f briber y an d 
corruption. Th e questio n i s whethe r suc h a n actio n wil l lie . I  think i t wil l not . I t i s 
altogether unprecedented, and there is no principle on which it could be founded. Th e 
limits of a  corporation's righ t of action for libe l are those suggested by Pollock C B in 
the cas e whic h ha s bee n referre d to . A  corporatio n ma y su e fo r a  libe l affectin g 
property, no t fo r on e merel y affectin g persona l reputation . Th e presen t cas e fall s 
within the latter class . There must , therefore, b e judgment fo r th e defendant . 

Lawrence J  said that h e was of the sam e opinion . 

The Law Times report contain s a  somewhat longe r judgment o f Day J in these terms, 63 LT 
805, 806-807: 

This action is brought by the mayor, aldermen, and citizens of the city of Mancheste r 
to recover damage s from th e defendant i n respect o f that which is alleged by them to 
be a libel o n the corporation. Th e alleged libe l i s contained i n a letter written by the 
defendant t o the edito r o f the 'Mancheste r Examine r an d Times, ' which charged , as 
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alleged b y the statemen t o f claim , that briber y an d corruptio n existe d o r had existe d 
in three departments of the Manchester City Council, and that the plaintiffs wer e either 
parties theret o o r culpabl y ignoran t thereof , an d tha t th e sai d briber y an d corruptio n 
prevailed t o suc h a n exten t a s t o rende r necessar y a n inquir y b y a  parliamentar y 
commission. No w i t i s fo r u s to determine whethe r a  corporation ca n brin g suc h a n 
action, an d I  mus t sa y that , t o m y mind , t o allo w suc h a  thin g woul d b e wholl y 
unprecedented an d contrar y t o principle. A  corporation ma y su e fo r a  libel affectin g 
property, no t fo r on e merely affectin g persona l reputation . Thi s doe s no t fal l withi n 
the class of case s i n respect o f whic h a  corporation ca n maintain a n action, but doe s 
fall withi n the second clas s commented o n by Pollock CB in his judgment i n the case 
of th e Metropolita n Saloo n Omnibu s C o Ltd ν  Hawkins , 4 Η  & Ν 87, with whic h I 
fully agre e . . . [ a quotation follows] Th e charge in the present cas e i s one of bribery 
and corruption, of which a corporation canno t possibly be guilty, and therefore, in my 
opinion, this action wil l no t lie . 

It is likely that the Law Reports version of his judgment wa s one revised by Day J, in which 
he omitted th e sentence whic h end s the Law Time s report , so that th e true and onl y ratio of 
the decisio n i s tha t a  corporatio n ma y su e fo r a  libe l affectin g property , bu t no t fo r on e 
merely affectin g persona l reputation . 

Metropolitan Saloo n Omnibu s C o Lt d ν  Hawkin s (1859 ) 4  Η  &  Ν  8 7 wa s a n actio n b y a 
company incorporate d unde r th e Join t Stoc k Companie s Ac t 185 6 (1 9 &  20 Vic t c  47 ) i n 
respect o f a  libel imputing to it insolvency, mismanagement an d dishonest carryin g on of it s 
affairs. Th e Cour t o f th e Excheque r hel d th e actio n t o be maintainable . Polloc k CB , in the 
passage referred t o by Da y J , said , a t p  90: 

That a  corporation a t common la w ca n su e i n respect o f a  libel ther e i s no doubt . I t 
would b e monstrou s i f a  corporatio n coul d maintai n n o actio n fo r slande r o f titl e 
through whic h the y los t a  grea t dea l o f money . I t coul d no t su e i n respec t o f a n 
imputation of murder, or incest, or adultery, because it could not commit those crimes. 
Nor coul d i t su e i n respec t o f a  charg e o f corruption , fo r a  corporatio n canno t b e 
guilty of corruption, although the individuals composing i t may. But it would be very 
odd i f a  corporatio n ha d n o mean s o f protectin g itsel f agains t wrong ; an d i f it s 
property i s injured b y slande r i t has no means of redress excep t b y action. Therefor e 
it appears to me clear tha t a  corporation a t commo n law may maintain a n action fo r 
a libe l by which it s property i s injured . 

In Sout h Hetto n Coa l C o Lt d ν  North-Easter n New s Associatio n Ltd . [1894 ] 1  QB 13 3 a 
newspaper ha d publishe d a n articl e allegin g tha t th e house s i n whic h th e compan y 
accommodated it s colliers were in a highly insanitary state.  The Court of Appeal held that the 
company wa s entitle d t o maintai n a n actio n fo r libe l withou t proo f o f specia l damage , i n 
respect tha t th e libe l wa s calculate d t o injur e th e company' s reputatio n i n th e wa y o f it s 
business. Lor d Eshe r M R said , a t p 138 : 

I have considered th e case, and I  have come to the conclusion tha t the law of libe l is 
one an d th e sam e a s t o al l plaintiffs ; an d that , i n ever y actio n o f libel , whethe r th e 
statement complaine d o f is , o r i s no t a  libe l depend s o n th e sam e questio n -  viz. , 
whether th e jur y ar e o f opinio n tha t wha t ha s bee n publishe d wit h regar d t o th e 
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plaintiff woul d tend in the minds of people of ordinary sens e to bring the plaintiff int o 
contempt, hatred, or ridicule, or to injure hi s character. The question is really the same 
by whomsoever the action is brought -  whether by a person, a firm, or a company. But 
though the law i s the same, the application o f i t is , no doubt, different wit h regard t o 
different kind s of plaintiffs. There are statements which, with regard to some plaintiffs , 
would undoubtedl y constitut e a  libel , bu t which , i f publishe d o f anothe r kin d o f 
plaintiffs, woul d no t hav e the sam e effect . 

He wen t o n t o sa y tha t certai n statement s migh t hav e th e sam e effect , whethe r mad e wit h 
regard t o a  person, o r a  firm, o r a  company, fo r exampl e statement s wit h regar d t o conduc t 
of a  business , an d havin g elaborate d o n th e questio n whethe r o r no t a  particula r statemen t 
might reflec t o n th e manner o f conduc t o f a  business, continued , a t p  139 : 

With regard t o a  firm o r a  company, i t i s impossible t o lay down a n exhaustive rul e 
as to wha t woul d b e a  libe l o n them . Bu t th e sam e rul e i s applicable t o a  statemen t 
made wit h regar d t o them . Statement s ma y b e mad e wit h regar d t o thei r mod e o f 
carrying on business, such as to lead people of ordinary sense to the opinion that they 
conduct thei r business badly and inefficiently . I f so , the law wil l be the same in their 
case a s i n that o f an individual , and the statemen t wil l b e libellous. Then, i f the case 
be on e o f libe l -  whethe r o n a  person , a  firm , o r a  compan y -  th e la w i s tha t th e 
damages are at large. I t is not necessary t o prove any particular damage; the jury may 
give suc h damage s a s the y thin k fit , havin g regar d t o th e conduc t o f th e partie s 
respectively, an d al l the circumstances  o f th e case . 

In Nationa l Unio n o f Genera l an d Municipa l Worker s ν  Gillia n [1946 ] K B 8 1 the Cour t o f 
Appeal held that a  trade union could, in general, maintain an action in tort, and that an action 
for libe l wa s no exception t o that rule . N o detailed consideratio n wa s given to the nature of 
the statements i n respect o f whic h the action migh t lie , though Scot t LJ , at p 87 , referred t o 
the disintegration o f a  trade unio n whic h migh t resul t fro m a  libel , and Uthwat t J , a t p . 88, 
said that he saw no reason why a non-trading corporation shoul d no t have the same rights as 
a trading corporatio n a s respects imputation s o n the conduc t b y i t o f it s activities. 

The secon d cas e involvin g proceeding s b y a  local authorit y i s Bognor Regi s Urba n Distric t 
Council ν  Campio n [1972 ] 2  QB 169 , a decision o f Browne J . Mr. Campio n had distribute d 
at a  meeting o f a  ratepayers' association a  leaflet savagel y attacking the council, which sued 
him fo r libel . A t th e tria l Mr . Campio n conducte d hi s ow n cas e withou t th e assistanc e o f 
solicitors o r counsel . Brown e J  foun d i n favou r o f th e counci l an d awarde d i t damage s o f 
£2,000. At p 173 , he stated hi s intention t o apply a  principle to be found i n National Unio n 
of General and Municipal Workers ν Gillian [1946] KB 81, from whic h he quoted extensively 
in the following pages . He continued [1972 ] 2  QB 169 , 175: 

Just a s a  trading compan y ha s a  trading reputatio n whic h i t i s entitled t o protec t b y 
bringing an action for defamation , s o in my view the plaintiffs a s a local governmen t 
corporation hav e a  "governing " reputation whic h they ar e equally entitle d t o protec t 
in the same way -  of course, bearing i n mind the vital distinction between defamatio n 
of th e corporatio n a s suc h an d defamatio n o f its  individua l officer s o r members . I 
entirely accep t th e statemen t mad e i n Gatle y o n Libe l an d Slander , 6t h ed (1967) , p 
409, par a 890 : " A corporatio n o r compan y canno t maintai n a n actio n o f libe l o r 
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slander fo r an y word s whic h reflect , no t upo n itself , bu t solel y upo n it s individua l 
officers o r members. " The n ther e i s a  quotation : "T o merely attac k o r challenge th e 
rectitude of the officers o r members of a  corporation, and hold them or either of them 
up to scorn , hatred , contempt , o r obloqu y fo r acts  done i n thei r officia l capacity , o r 
which would render them liable to criminal prosecution, does not give the corporation 
a right of action fo r libel. " I  stress the words "solely " and "merely " in those passages. 
The quotatio n give n i n Gatley there i s from a  United State s case, Warner ν  Ingersol l 
(1907) 15 7 Fed R  311. 

Browne J  then proceeded t o consider Mancheste r Corporatio n ν  Williams , and afte r quotin g 
from th e judgment o f Day J in the Law Times Report, 63 LT 805, 806-807, said [1972 ] 2 QB 
169, 177 : 

Day J seems to put his judgment o n two grounds; first, that a  corporation may sue for 
a libel affectin g propert y an d no t fo r on e merely affectin g persona l reputation . I f this 
was eve r right , i t ha s i n m y vie w bee n overrule d b y Sout h Hetto n Coa l C o ν 
North-Eastern New s Association Ltd . [1894] 1  QB 133 , 134, 135 (where substantiall y 
this argumen t wa s use d b y th e defendants ) an d b y Nationa l Unio n o f Genera l an d 
Municipal Worker s ν  Gillia n (wher e th e Mancheste r Corporatio n cas e [1891 ] 1  QB 
94 wa s cited) . Th e othe r groun d seem s t o hav e bee n tha t a  corporatio n canno t b e 
guilty o f corruptio n an d therefor e i t cannot b e defamatory t o say o r writ e tha t i t has 
been guilt y o f corruption . Thi s wa s base d o n th e obite r dictu m o f Polloc k C B i n 
Metropolitan Saloo n Omnibu s C o ν  Hawkin s (1859 ) 4  Η  & Ν 8 7 and wa s repeate d 
later b y Lope s L J i n Sout h Hetto n Coa l C o ν  North-Easter n New s Associatio n Lt d 
[1894] 1  QB 133 , 141 . The Mancheste r Corporatio n cas e i s severel y criticise d i n 
Spencer Bowe r on Actionable Defamation (1908) , pp 279 and 280; in Fraser on Libel 
and Slander , 7th e d (1936) , pp 8 9 and 90 ; and b y Olive r J  in Will s ν  Brook s [1947 ] 
1 Al l E R 19 1 wher e h e said , a t p  192 , tha t afte r readin g th e Nationa l Unio n o f 
General an d Municipa l Worker s cas e h e agreed wit h the editor s o f Fraser , wh o say , 
at p  90 : 'I t i s respectfully submitte d tha t th e abov e statemen t o f the law b y Da y J  . 
. .  is unsound i n principle and woul d no t b e upheld i n the Cour t o f Appeal. ' Olive r J 
in Willis ν Brooks [1947 ] 1  Al l ER 191 , 193 said: 'Counse l fo r the defendants' -  who 
incidentally wer e Si r Valentin e Holme s an d M r Milm o -  'di d no t seriousl y conten d 
that an action for libe l imputing something very like corruption, as in this case, would 
not lie in any circumstances at the suit of a  trade union, ' and he awarded the plaintiff s 
£500 damages . A s I  hav e said , th e Mancheste r Corporatio n cas e wa s cite d i n th e 
National Unio n o f Genera l an d Municipa l Worker s cas e an d th e libe l i n tha t cas e 
seems to have impute d amon g othe r things somethin g ver y lik e corruption. " 

Finally, he said , a t p  178 : 

The actual decisio n i n the Manchester Corporatio n cas e can perhaps be supported, a s 
Mr. Waterhous e suggested , o n th e argumen t tha t th e libe l ther e wa s no t capabl e o f 
referring t o a corporation consisting (a s the plaintiffs did ) of the mayor, aldermen and 
citizens, an d not , a s here , o f th e chairma n an d councillors . I  think tha t tha t cas e i s 
distinguishable from thi s on that ground , and also on the ground that in my view none 
of the statements in the leaflet i n this case actually impute corruption. But I  hope that 
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the Court o f Appea l wil l soo n hav e occasion to consider the Manchester Corporatio n 
case. 

It i s to be observed tha t Brown e J  did no t giv e an y consideratio n t o the questio n whethe r a 
local authority, or any other body exercising governmenta l functions , might not be in a special 
position a s regards th e righ t t o take proceeding s fo r defamation . Th e authorities cited abov e 
clearly establis h tha t a  trading corporatio n i s entitled t o sue in respect o f defamatory matter s 
which ca n b e see n a s having a  tendency t o damage i t i n th e wa y o f it s business . Example s 
are those tha t g o to credit suc h a s might dete r bank s from lendin g to it , or to the condition s 
experienced b y it s employees , whic h migh t imped e th e recruitmen t o f th e bes t qualifie d 
workers, or make people reluctan t t o deal wit h it . The Sout h Hetto n Coa l C o case [1894 ] 1 
QB 13 3 would appea r t o be an instance o f th e latter kind , and not , as suggested b y Brown e 
J, a n authorit y fo r th e vie w tha t a  tradin g corporatio n ca n su e fo r somethin g tha t doe s no t 
affect i t adversely i n the way of it s business. The trade union case s are understandable upon 
the view that defamatory matte r may adversely affect th e union's attitude towards employers. 
Likewise i n the case of a charitable organisatio n th e effect ma y be to discourage subscriber s 
or otherwise impai r it s ability to carry on its charitable objects . Simila r considerations can no 
doubt be advanced in connection with the position of a local authority. Defamatory statement s 
might mak e i t mor e difficul t t o borrow o r t o attrac t suitabl e staf f an d thus affec t adversel y 
the efficien t carryin g ou t o f it s functions . 

There are , however, feature s o f a  local authority whic h may be regarded a s distinguishing i t 
from other types of corporation , whether trading or non-trading. The most importan t of these 
features i s tha t i t i s a  governmenta l body . Further , i t i s a  democraticall y electe d body , the 
electoral proces s nowaday s being conducte d almos t exclusivel y o n party politica l lines . I t is 
of the highest publi c importance that a  democratically electe d governmenta l body , or indeed 
any governmenta l body , should be open to uninhibited publi c criticism. The threat of a  civil 
action for defamation mus t inevitably have an inhibiting effect o n freedom of speech. In City 
of Chicag o ν  Tribune C o (1923) 13 9 NE 8 6 the Suprem e Cour t o f Illinoi s held that the city 
could no t maintai n a n action o f damage s fo r libel . Thompson C J said , at p  90: 

The fundamenta l righ t o f freedom  o f speec h i s involve d i n thi s litigation , an d no t 
merely th e righ t o f libert y o f th e press . I f thi s actio n ca n b e maintaine d agains t a 
newspaper i t can be maintained agains t ever y private citizen who ventures to criticise 
the ministers who are temporarily conducting the affairs o f his government. Where any 
person b y speec h o r writin g seek s t o persuad e other s t o violat e existin g la w o r t o 
overthrow b y forc e o r othe r unlawfu l means  th e existin g government , h e ma y b e 
punished . . . bu t all other utterrances or publications against the government mus t be 
considered absolutely privileged. While in the early history of the struggle for freedom 
of speech the restrictions were enforced b y criminal prosecutions, it is clear that a civil 
action i s as great , i f not a  greater , restriction tha n a  criminal prosecution . I f the right 
to criticis e th e governmen t i s a  privileg e which , wit h th e exception s abov e 
enumerated, canno t b e restricted , the n al l civi l a s wel l a s crimina l action s ar e 
forbidden. A  despoti c o r corrup t governmen t ca n mor e easil y stifl e oppositio n b y a 
series of civi l actions than by crimina l prosecutions .  .  . 
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After givin g a  number o f reason' s for this , he said , a t p  90: 

It follows, therefore , tha t ever y citize n has a right to criticise an inefficient o r corrupt 
government withou t fea r o f civi l a s wel l a s crimina l prosecution.  Thi s absolut e 
privilege is founded o n the principle that i t is advantageous for the public interest tha t 
the citizen shoul d no t b e i n any wa y fettered i n his statements, and wher e the public 
service or due administration o f justice i s involved he shall have the right to speak his 
mind freely . 

These propositions  wer e endorse d b y the Suprem e Cour t o f the Unite d State s i n New Yor k 
Co ν Sulliva n (1964 ) 37 6 US 254, 277. While these decision s wer e related mos t directl y t o 
the provisions of the American Constitutio n concerne d wit h securing freedom of speech , the 
public interes t consideration s whic h underlai d the m ar e n o les s vali d i n this  country . Wha t 
has been describe d a s "th e chilling effect " induce d b y th e threa t o f civi l action s fo r libe l i s 
very important. Quite often th e facts which would justify a  defamatory publicatio n are known 
to be true, but admissible evidenc e capable o f proving thos e facts i s not available. This may 
prevent th e publicatio n o f matter s whic h i t i s ver y desirabl e t o mak e public . I n Hecto r ν 
Attorney-General o f Antigu a an d Barbud a [1990 ] 2  A C 31 2 the Judicia l Committe e o f th e 
Privy Counci l hel d tha t a  statutory provisio n whic h mad e the printing o r distribution o f any 
false statemen t likel y t o undermin e publi c confidenc e i n th e conduc t o f public  affair s a 
criminal offence contravene d the provisions of the constitution protecting freedom of speech. 
Lord Bridg e o f Harwic h said , a t p  318: 

In a  free democrati c societ y i t i s almos t to o obviou s to nee d statin g tha t thos e wh o 
hold offic e i n governmen t an d wh o ar e responsibl e fo r publi c administratio n mus t 
always be open to criticism. Any attempt t o stifle o r fette r suc h criticism amount s t o 
political censorship of the most insidiou s and objectionable kind . At the same time it 
is no les s obviou s tha t th e ver y purpos e o f criticis m levelle d a t those wh o have the 
conduct o f publi c affair s b y thei r politica l opponent s i s t o undermin e publi c 
confidence i n thei r stewardshi p an d t o persuad e th e electorat e tha t th e opponent s 
would make a better job of i t than those presently holding office. I n the light of these 
considerations thei r Lordship s canno t hel p viewin g a  statutor y provisio n whic h 
criminalises statements likely to undermine public confidence i n the conduct of public 
affairs wit h the utmos t suspicion . 

It i s of som e significanc e t o observe tha t a  number o f departments o f centra l governmen t i n 
the United Kingdom are statutorily created corporations, including the Secretaries of State for 
Defence, Educatio n an d Science , Energy , Environmen t an d Socia l Services . I f a  loca l 
authority ca n su e fo r libe l there woul d appea r t o b e no reason i n logi c for holdin g tha t an y 
of thes e department s (apar t from  tw o whic h ar e mad e corporation s onl y fo r th e purpos e o f 
holding land ) wa s no t als o entitle d t o sue . Bu t a s i s show n b y th e decisio n i n 
Attorney-General ν  Guardia n Newspaper s Ltd . (No . 2) [1990 ] 1  AC 109 , a case concerne d 
with confidentiality, ther e are rights available to private citizens which institutions of central 
government ar e not in a position to exercise unless they can show that it is the public interest 
to do so . The sam e applies , i n my opinion , t o loca l authorities . I n both case s I  regard i t a s 
right fo r thi s Hous e to lay down tha t no t onl y i s there no public interes t favourin g th e right 
of organ s o f government , whethe r centra l o r local , to su e for libel , but that i t i s contrary t o 
the publi c interes t tha t the y shoul d hav e it . I t i s contrar y t o th e public  interes t becaus e t o 
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admit such actions would place an undesirable fette r o n freedom o f speech. In Die Spoorbond 
ν Sout h Africa n Railways , 194 6 A D 99 9 th e Suprem e Cour t o f Sout h Afric a hel d tha t th e 
South Africa n Railway s an d Harbours , a  governmenta l departmen t o f th e Unio n o f Sout h 
Africa, wa s no t entitle d t o maintai n a n actio n fo r defamatio n i n respec t o f a  publicatio n 
alleged t o hav e injure d it s reputatio n a s th e authorit y responsibl e fo r runnin g th e railways . 
Schreiner J A said , at p p 1012-1013 : 

I am prepare d t o assume , fo r th e purpose s o f th e presen t argument , tha t th e Crow n 
may, at least i n so far as it takes part i n trading in competition wit h it s subjects, enjoy 
a reputation, damage to which could be calculated i n money. On that assumption there 
is certainly forc e i n the contentio n tha t i t woul d b e unfai r t o deny t o the Crow n th e 
weapon, an action for damages for defamation , whic h i s most feared b y calumniators. 
Nevertheless i t seem s to m e tha t consideration s o f fairnes s an d convenienc e are , on 
balance, distinctly agains t th e recognitio n o f a  righ t i n the Crow n t o sue the subjec t 
in a  defamatio n actio n t o protec t tha t reputation . Th e norma l mean s b y whic h th e 
Crown protect s itsel f agains t attack s upo n it s management o f th e country' s affair s i s 
political action and not litigation, and i t would, 1  think , be unfortunate i f that practice 
were altered . A t presen t certai n kind s o f criticis m o f thos e wh o manag e th e state' s 
affairs ma y lead to criminal prosecutions, while if the criticism consists of defamator y 
utterances agains t individua l servant s o f th e stat e action s fo r defamatio n wil l li e a t 
their suit . Bu t subjec t t o the risk of these sanction s and to the possible furthe r risk , to 
which referenc e wil l presentl y b e made , o f bein g sue d b y th e Crow n fo r injuriou s 
falsehood, an y subjec t i s fre e t o expres s hi s opinio n upo n th e managemen t o f th e 
country's affair s withou t fea r o f lega l consequences . I  have n o doub t tha t i t woul d 
involve a  serious interferenc e wit h the free expressio n o f opinio n hithert o enjoyed i n 
this country i f the wealth of the state, derived fro m th e state's subjects , could be used 
to launch against those subjects actions for defamatio n becaus e they have, falsely an d 
unfairly i t ma y be , criticise d o r condemne d th e managemen t o f th e country . Suc h 
actions could not , I think, be confined t o those brought by the railways administratio n 
for criticis m o f th e runnin g o f th e railways . Quit e a  numbe r o f governmen t 
departments, a s appeare d i n th e cours e o f th e argument , indulg e i n som e for m o f 
trading on a greater o r a lesser scale . Moreover , the government , when it raises loans, 
is intereste d i n th e goo d o r ba d reputation  tha t i t ma y enjo y amon g possibl e 
subscribers t o suc h loans . I t woul d b e difficul t t o assig n an y limit s t o th e Crown' s 
right to su e for defamatio n onc e its  right i n any cas e wer e recognised . 

These observations ma y properly b e regarded a s no less applicabl e t o a local authority tha n 
to a department o f central government . In the same case Watermeyer CJ , at p 1009 , observed 
that th e reputation o f th e Crow n migh t fairl y b e regarde d a s distinc t fro m tha t o f the grou p 
of individual s temporarily  responsibl e fo r th e managemen t o f th e railway s o n it s behalf. I n 
the cas e o f a  loca l authorit y temporaril y unde r th e contro l o f on e politica l part y o r anothe r 
it is difficult t o say that the local authority a s such has any reputation o f its own. Reputation 
in the eyes of the public i s more likel y to attach itsel f t o the controlling politica l party , and 
with a  chang e i n tha t part y th e reputatio n itsel f wil l change . A  publicatio n attackin g th e 
activities o f th e authorit y wil l necessaril y b e a n attac k o n th e bod y o f councillor s whic h 
represents th e controllin g party , o r o n th e executive s wh o carr y o n th e da y t o da y 
management of its affairs. I f the individual reputation of any of these is wrongly impaired by 
the publication any of these can himself brin g proceedings for defamation . Further , it is open 
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to th e controllin g bod y t o defen d itsel f b y publi c utterance s an d i n debat e i n th e counci l 
chamber. 

The conclusio n mus t be , i n m y opinion , tha t unde r th e commo n la w o f Englan d a  loca l 
authority does not have the right to maintain any action of damages for defamation. Tha t was 
the conclusio n reache d b y th e Cour t o f Appeal , whic h di d s o principall y b y referenc e t o 
article 1 0 of the European Conventio n fo r th e Protection o f Huma n Right s and Fundamenta l 
Freedoms (1953 ) (Cm d 8969) , to which the Unite d Kingdo m has adhered bu t whic h has not 
been enacte d int o domestic law . Articl e 1 0 is i n these terms : 

1. Everyon e ha s the righ t t o freedom o f expression . Thi s right shal l includ e freedo m t o 
hold opinions and to receive and impart informatio n an d ideas without interference b y 
public authorit y an d regardles s o f frontiers . .  .  . 

2. Th e exercise of these freedoms, since it carries with it duties and responsibilities, may 
be subject t o such formalities, conditions , restrictions or penalties as are prescribed by 
law an d ar e necessar y i n a  democrati c society , i n th e interest s o f nationa l security , 
territorial integrit y o r publi c safety , fo r th e preventio n o f disorde r o r crime , fo r th e 
protection o f health o r morals, for th e protection o f the reputation o r rights of others, 
for preventing the disclosure of information receive d i n confidence, or for maintaining 
the authorit y an d impartialit y o f th e judiciary. 

As regards the words "necessary i n a democratic society " in connection wit h the restrictions 
on th e righ t t o freedo m o f expressio n whic h ma y properl y b e prescribe d b y law , th e 
jurisprudence o f th e Europea n Cour t o f Huma n Right s ha s establishe d tha t "necessary " 
requires th e existence o f a  pressing socia l need , and tha t th e restrictions shoul d b e no more 
than i s proportionate t o the legitimate ai m pursued . Th e domesti c court s hav e " a margin o f 
appreciation" base d upon loca l knowledg e o f the needs o f the society t o which they belong: 
Sunday Times ν United Kingdo m (1979 ) 2 EHRR 245; Barthold ν  Germany (1985 ) 7 EHRR 
383 and Lingen s ν  Austri a (1986 ) 8  EHRR 407 , 418. The Cour t o f Appea l approache d th e 
matter upon the basis that the law of England wa s uncertain upon the issue lying at the heart 
of the case, having regard in particular to the conflicting decision s in Manchester Corporatio n 
ν Williams [1891 ] 1  QB 94 and Bogno r Regi s Urba n Distric t Counci l ν  Campio n [1972 ] 2 
QB 16 9 and to the absence of any relevant decisio n in the Court of Appea l o r in this House. 
In that situatio n i t was  appropriate t o have regard t o the Convention . Balcomb e L J referre d 
in thi s connectio n t o Re g ν  Secretar y o f Stat e fo r th e Hom e Department , E x part e Brin d 
[1991] 1  AC 696; Attorney-General ν  Guardia n Newspaper s Lt d [1987 ] 1  WLR 1248 ; In re 
W ( A Minor ) (Wardship : Restriction s o n Publication ) [1992 ] 1  WL R 100 ; an d 
Attorney-General ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 . Having examine d 
other authorities he concluded, having carried out the balancing exercise requisite for purposes 
of Ar t 1 0 of th e Convention , tha t ther e wa s no pressin g socia l nee d tha t a  corporate publi c 
authority shoul d have the right to sue in defamation fo r the protection of it s reputation. Tha t 
must certainl y b e true considerin g tha t i n the pas t hundre d year s ther e ar e onl y tw o know n 
instances of a  defamation actio n by a local authority . H e considered tha t the right t o sue for 
malicious falsehood gav e such a body al l the protection whic h was necessary. Simila r view s 
were expresse d b y Ralp h Gibso n an d Butler-Slos s LJ J [1992 ] Q B 770 , 824 , 834 , wh o 
observed tha t th e la w o f crimina l libe l migh t b e availabl e i n suitabl e cases , t o affor d 
additional protection . Al l three  Lord s Justice s als o allude d t o th e consideratio n tha t th e 
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publication o f defamator y matte r concernin g a  loca l authorit y was  likel y t o reflec t als o on 
individual councillor s o r officers , an d tha t th e prospec t o f action s fo r libe l a t thei r instanc e 
also afforded som e protectio n t o the loca l authority . 

My Lords , I  have reached m y conclusion upo n the common la w of Englan d withou t findin g 
any nee d to rely upo n the European Convention . M y noble and learned friend , Lor d Gof f o f 
Chieveley, i n Attorney-Genera l ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 , 
283-284, expressed the opinion that in the field o f freedom o f speech there was no differenc e 
in principl e betwee n Englis h la w o n the subjec t an d ar t 1 0 of th e Convention . I  agree, and 
can only add that I  find i t satisfactory t o be able to conclude that the common law of England 
is consisten t wit h th e obligations  assume d b y th e Crow n unde r th e Treaty i n this  particula r 
field. 

For thes e reason s I  woul d dismis s th e appeal . I t follow s tha t Bogno r Regi s Urba n Distric t 
Council ν  Campio n [1972 ] 2  QB 16 9 was wrongly decide d an d shoul d b e overruled . 

Lord Griffiths : M y Lords , I  have had th e advantag e o f readin g i n draf t th e speec h prepare d 
by m y nobl e an d learne d friend . Lor d Keit h o f Kinkel , and fo r th e reason s h e gives . I , too, 
would dismis s th e appeal . 

Lord Gof f o f Chieveley : M y Lords , I  have ha d th e advantage o f readin g i n draft th e speec h 
prepared b y my noble and learned friend , Lor d Keith of Kinkel, and for the reasons he gives, 
I, too, would dismis s th e appeal . 

Lord Browne-Wilkinson : M y Lords , I , too, woul d dismis s th e appea l fo r th e reason s give n 
in the speec h o f m y noble and learned friend , Lor d Keit h of Kinkel . 

Lord Woolf: My Lords , I, too, would dismiss the appeal for the reasons give n in the speech 
of my nobl e an d learne d friend , Lor d Keit h o f Kinkel . 

Appeal dismissed  with  costs. 
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