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Introduction 

The African Charte r o n Human And Peopl e Rights , like the Universal Declaratio n o f Human 
Rights an d suc h Regiona l Instrument s a s the Europea n Conventio n an d th e Inter-America n 
Convention, mad e elaborat e statement s o n human right s norm s and principles . The Africa n 
Charter goes beyond the other two Regional Covenants in that it contains corresponding duties 
of individual s an d Membe r States . Bu t i t fall s shor t o f the m i n tha t i t provides , fo r th e 
enforcement machinery , fo r onl y th e Africa n Commissio n o n Huma n Right s an d court s i n 
exercise o f thei r domesti c jurisdictions . I t di d no t envisag e o r provide fo r a n Africa n Cour t 
of Human Rights . One of these norms provided fo r i s freedom o f expression and of the press. 
It i s that nor m tha t I  wish to focus upo n i n thi s paper . 

Freedom o f Expressio n 

Even thoug h th e word s "freedom " an d "expression " ar e word s o f commo n usage , I  deem i t 
necessary t o defin e o r explai n thei r us e i n thi s context , albei t briefly . I n ordinar y parlance , 
"freedom" mean s liberty , exemptio n fro m control , withou t restraint , licence . Bu t i n ou r 
context, it must be noted that not all these shades of meanings are applicable. This is because 
"freedom" i n th e sens e i t i s use d i n relatio n t o freedo m o f expressio n i s ordere d freedom 1 

which b y itsel f i s antitheti c t o licence . I n genera l law , i t doe s no t confe r a n absolut e an d 
unrestricted righ t t o spea k o r publis h agains t ou r governmen t o r ou r neighbou r withou t 
responsibility whateve r on e may choose , or an unrestricted licenc e wit h immunit y fo r ever y 
possible us e o f language. 2 Rather , freedom  o f expressio n connotes  tha t on e ma y sa y o r 
publish anything wit h utmost responsibilit y provide d tha t one does not infringe suc h laws as 
those of sedition , official secrets , libel, slander, or injurious falsehood . I t does appear though 
from analogy from the decision of the European Cour t of Human Rights in Lingens ν Austria 
(1986) Series A No. 103 ; 8 EHRR 407, that a court can overturn a local law on criminal libel 
if i t runs counte r t o the tenor o f Ar t 1 0 of the European Convention . Subjec t t o these laws, 
one ma y sa y o r publis h anythin g agains t th e governmen t o r anybody . "Expression " i n th e 
context of freedom of expression include s both speaking orally or writing whether ordinarily 
or in the print o r electronic media . By its very nature, freedom of expression i s no doubt, the 
very foundation o f every democratic society . It gives the citizens of the State the freedom and 
right t o discus s issue s -  an d writ e freely  o n curren t an d contemporar y issue s -  matter s o f 
public interes t whethe r suc h matter s ar e political , social , educationa l o r eve n fo r publi c 
enlightenment. 

"The press " i s a  compendiou s expressio n whic h i s use d t o describ e th e aggregat e o f 
publications issuin g from  prin t o r electroni c media . Suc h publication s ma y includ e thos e in 
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newspapers, radio, television, books, magazines, artistic representations and other publications. 
The mai n purpos e o f th e freedo m o f expressio n an d o f th e pres s i s t o foreclos e publi c 
authority fro m assumin g a  guardianship positio n o f the public mind. 3 It s true essence i s fre e 
flow o f information , new s and/o r idea s to/fro m th e citizenry , tha t i s freedo m o f expressio n 
subject onl y t o th e law s o f th e particula r countr y relatin g t o libel , slander , officia l secrets , 
sedition an d injurious falsehood. 4 Pres s censorship or any act which may give the impression 
that the Stat e dictates  t o the individua l o r the press , print o r electronic , wha t t o writ e o r say 
on a n issu e i s antagonisti c t o th e concep t o f freedo m o f expressio n an d o f th e pres s i n a 
democratic society . 

The Africa n Charte r o n Human an d Peoples ' Right s 

The Africa n Charte r o n Huma n an d Peoples ' Rights (t o be hereinafter referre d t o simply a s 
the Charter ) was  adopte d b y th e Organizatio n o f Africa n Unit y i n Nairobi , Kenya , i n Jun e 
1981. Due, however, to the fact tha t i t required th e ratification o f a  majority o f the members 
(26) befor e i t coul d com e int o force , i t di d no t com e int o forc e unti l 1986 . Lik e th e U N 
Covenant o n Civi l and Politica l Rights , i t has a  single organ , to wit : the Commission whic h 
came int o being i n 1987 . But, unlike th e Europea n Convention , i t provide d fo r n o cour t o f 
human rights and doubts have been raised about the efficacy o f the Commission. Yet because 
Member State s undertoo k t o implemen t th e Charte r an d domesti c court s o f Membe r State s 
are empowered t o enforce th e provisions o f the Charte r i n their variou s decisions on human 
rights,5 it would have been useful t o consider it s far reaching provisions in the area of human 
rights i n some detail . Bu t limitation s o f time and th e particula r them e of this paper wil l no t 
permit an y detailed treatment . 

It is enough to say that such rights as equality before the law, human dignity and inviolability, 
prohibition o f slavery, torture , and degrading treatmen t ar e guaranteed withou t qualification : 
whereas som e rights  including th e freedom o f expressio n ar e qualified. 6 

I shal l adver t t o a  par t o f th e preambl e t o th e Charte r whic h state s an d re-affirm s it s 
underlying spirit . I t states : 

Recognising on the one hand, that fundamenta l huma n rights stem from the attributes 
of human beings , which justifies thei r internationa l protectio n an d o n the other hand 
that th e reality an d protectio n o f peoples ' rights  shoul d necessaril y guarante e huma n 
rights. 

In short , the Charte r accepts , like the Universa l Declaratio n o f 1948 , the inheren t dignit y of 
man and the equal and inalienable rights of all members of the human family, the universality 
of fundamenta l huma n rights  an d th e justificatio n fo r thei r internationa l protectio n an d 
enforcement. 

Freedom o f Expressio n 

On freedom of expression , the Charte r provide s i n Ar t 9  thus -
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1. Ever y individua l shal l hav e the righ t t o receive information . 

2. Ever y individua l shal l hav e the righ t t o express and disseminat e hi s opinion . 

It i s noteworthy als o tha t th e Charte r afte r a  statemen t o f th e variou s right s i n Chapte r 1  -
quite unlik e othe r internationa l an d regiona l instrument s -  proceede d t o prescrib e 
corresponding dutie s i n Chapte r II . Relevantly, i t state s i n Ar t 27 , sub-para 2  and Ar t 2 8 as 
follows: 

Article 27 

1. 

2. Th e rights and freedoms o f each individual shal l be exercised wit h due regard 
to the right s o f others , collective security , mora l an d commo n interest . 

Article 28 

Every individual shal l have the duty to respect and consider his fellow being s without 
discrimination, an d t o maintai n relation s aime d a t promoting , safeguardin g an d 
reinforcing mutua l respec t an d tolerance. " 

Then after dealin g with measures of safeguard, the mandate and procedure of the Commission 
etc, i t deal t wit h applicabl e principles . Expressly , i t enjoine d th e Commissio n t o dra w 
inspiration from internationa l law on human and peoples' rights and international instruments , 
including th e Universa l Declaration , relatin g thereto. 7 

Scope o f Freedom o f Expression Unde r th e Charte r 

It can be seen from the above provisions of the Charter that freedom of expression is intended 
to embrace so much. I t extends to all types o f expressions , oral , written , artistic expression , 
or broadcasting, whic h convey s information , opinion s o r ideas . I t includes : 

(i) Th e right  t o receive information , an d 

(ii) Th e righ t t o express an d disseminat e opinion. 

These ar e expressly conferre d b y Ar t 9 . 

(i) Th e right  t o receive informatio n 

Under Ar t 9 , government , n o matter ho w benevolent , i s not intende d t o constitute itsel f th e 
guardian of whatsoever information, opinion or idea a citizen may impart or receive. The right 
to receiv e informatio n impliedl y prohibit s a  governmen t from  restrictin g o r preventin g a 
person from  receivin g informatio n whic h anothe r perso n i s willin g t o impar t t o him . I t 
probably doe s no t creat e a n obligatio n o n th e par t o f th e governmen t t o impar t suc h a n 
information t o the individual . Suc h was the decision o n a  similar provision i n the Europea n 
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Convention i n th e cas e o f Leander  ν  Sweden*  A s wa s state d i n th e Nigeria n cas e o f 
Archbishop Olubunmi  Okojie  ν  Attorney-General of  Lagos  State  (1981 ) NCL R 218 , such a 
fundamental righ t entrenche d an d guarantee d b y a constitution i s not liable to be abridged o r 
abrogated by executive acts. Rather, it is intended to limit the powers of the Executive in such 
matters. Bu t equally , i t i s no t intende d t o impos e an y burde n o n th e Executiv e whic h th e 
norm itsel f doe s not expressl y o r b y natura l implicatio n convey . 

(ii) Th e righ t t o express an d disseminat e opinio n an d informatio n 

This right i s again guarantee d b y Ar t 9  of the Charter . I t i s a very wid e right an d include s a 
broad range of information conveye d in different way s by way of opinions, ideas, information. 
It ma y b e conveye d b y ora l speech , writin g o f differen t type s includin g books , journals , 
newspapers o r artistic  expression . It s breadth , meanin g an d implicatio n wer e recentl y 
adumbrated by the European Cour t of Human Rights in the case of Handyside  where it stated. 

Freedom o f expressio n constitute s on e o f th e essentia l foundation s o f a  (democrati c 
society), one of the basic conditions for it s progress and for the development o f every 
man . . . i t i s applicabl e no t onl y t o "information " o r "ideas " tha t ar e favourabl y 
conceived o r regarded a s inoffensive o r as a  matter o f indifference , bu t also to those 
that offend , shoc k o r disturb th e Stat e o r an y secto r o f th e population . Suc h ar e the 
demands of that pluralism, tolerance, and broad-mindedness without which there is no 
democratic society. 9 

Although th e provisio n i n Ar t 9  of th e Africa n Charte r deal s wit h onl y the right  to expres s 
and disseminate opinion and does not contain the word "information" , I  do not think that any 
difference i n principle wa s intended . Rather , I  believe tha t th e sam e principle an d concept s 
are implied . Thi s i s borne ou t b y reading the Charte r a s a whole . 

It will be observed, too, that Art 9 of the African Charte r does not expressly mention freedo m 
of the press. This i s exactly simila r to the case with Articl e 1 0 of the European Convention . 
Yet i n man y importan t decisions , th e Europea n Cour t o f Huma n Right s ha s hel d tha t th e 
principles of freedom o f expression apply with equal force to freedom of the press, both print 
and electronic media . It has been held, and common sens e confirms this , that fo r freedom of 
expression t o have the desired impact , i t must , and does , include freedom of the press . One 
may wonde r how a  good dea l o f the necessary communicatio n t o and from th e members of 
the public which the freedom entail s could have been effectuated withou t the involvement of 
the mass media . 

An interestin g twis t i n the Europea n situatio n whic h does not apply t o the African situatio n 
simply because there is no supranational cour t o f human rights in the African Region , a need 
for whic h I  have emphasize d elsewhere 10 -  i s shown b y th e Englis h cas e o f Sunday  Times. 
The pape r was  restraine d b y a n orde r o f injunctio n issue d fro m th e Hous e o f Lord s from 
publishing a n articl e o n th e dru g thalidomide . Th e groun d fo r th e restrain t wa s tha t th e 
publication woul d interfer e wit h th e administratio n o f justic e i n pendin g proceeding s o n a 
claim for negligence in the manufacture an d distribution of the drug. The European Court held 
that the injunction was  unnecessary because no "pressing socia l need ' was proved. S o it held 
that the injunction wa s in violation of Art 1 0 of the European Convention . What is , perhaps, 
more relevan t t o ou r circumstance s i s th e opinio n o f th e Europea n Cour t tha t i t wa s 
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incumbent o n th e mas s medi a t o keep the publi c properl y informe d o n judicial proceeding s 
just as in other matters of public interest . After all , the media was a "purveyor of informatio n 
and publi c watchdog" , the Cour t hel d i n the Barthold  case.  Cases decided b y the America n 
Court o f Huma n Right s sho w a  simila r tren d o f th e fre e pres s bein g regarde d a s "th e 
cornerstone upo n whic h th e ver y existenc e o f a  democratic societ y rests . I t i s indispensabl e 
for th e formatio n o f publi c opinion " .  .  .  an d . . . " a conditio n sine  qua  non  fo r th e 
development o f politica l parties , trad e unions , scientifi c an d cultura l societie s .  .  .". 11 Suc h 
communication medi a mus t als o be open t o al l withou t discrimination. 12 

In m y view , thes e decision s ar e prope r beaco n light s an d guide s t o court s i n th e Africa n 
Region whic h ma y b e face d wit h identica l problem s i n th e are a o f freedo m o f expression . 
Therein lie s one aspec t o f the internationa l characte r o f huma n rights  norms . 

Thus i t can be see n not only that the Charte r ha s expressly provide d fo r the right t o freedo m 
to receiv e informatio n an d t o expres s an d disseminat e opinio n tha t is , in ordinar y languag e 
freedom o f speec h o r o f expressio n an d the press , but als o that i t has adopted th e principles 
of international la w and instrument s relating thereto . These are of grea t importanc e to all the 
courts i n the Africa n Regio n i n exercis e o f thei r interpretativ e jurisdiction s ove r matter s of 
human an d peoples ' rights. Decisions o f Europea n an d America n court s of human right s are 
of strong persuasive authority i n such cases. This is because while interpreting an y particular 
provision relating to freedom o f expression o r of the press in their domestic jurisdiction, they 
can with perfect propriet y hav e due regard t o decisions of the courts in other jurisdictions in 
similar circumstances . I n this respect , Ar t 27 , read wit h Ar t 28 , is important i n that : 

(i) I t emphasizes the need in exercise of these rights and freedoms t o have due regard to 
the rights of others . In other word s exercise o f suc h a  right or freedom o f expressio n 
does not entitle the person exercising i t to libel or slander others or to commit the tort 
of injuriou s falsehoo d agains t them . 

(ii) I t emphasize s th e nee d t o exercis e th e righ t i n suc h a  wa y a s no t t o imperi l th e 
collective securit y o f the state . This i s usually provide d fo r b y suc h laws as those of 
sedition an d officia l secrets . 

(iii) I t i s limited als o by consideration s o f the mora l an d genera l interest s o f the State . I t 
appears to me that the purport o f this provision i s to exclude the publication of purely 
scandalous matters and matter o f pure seditious sensationalism from protection unde r 
the Charter . 

Whose Responsibility ? 

After fiv e successfu l colloqui a o n internationa l huma n rights  norm s an d measure s fo r 
protection an d advancemen t o f huma n rights , i t ha s becom e obviou s tha t fin e an d eve n 
grandiose statement s o f principles i n national constitution s an d internationa l instrument s ar e 
not enough . I n th e final  analysi s i t i s onl y th e existenc e o f a n independen t an d effectiv e 
judiciary tha t ca n mak e the m work . Thi s i s because "judge s hav e a  ke y rol e to pla y i n the 
renewal i n countrie s i n al l part s o f the worl d o f principle s o f democracy , human rights  and 
the rule o f law -  to do justice to everyone withi n thei r jurisdiction b y due process o f law .  . 
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.".13 I t i s therefor e apposit e t o as k whethe r th e fin e statement s o f principle s i n th e Africa n 
Charter, particularl y i n Art s 9  and 27(2 ) se t ou t above , placed an y dut y o n th e shoulders o f 
the judiciary. I n other words , whose duty i s i t to decide on the above limitations? I t i s pretty 
settled tha t whe n i n an y stat e a  questio n arise s a s t o interpretatio n o f a  la w o r a  lega l 
instrument i t i s the undisputed responsibilit y o f the various judiciaries i n the African Regio n 
to interpre t th e variou s provision s o f th e Charter . Havin g adverte d t o the above limitations , 
I must emphasiz e th e fac t tha t th e functio n o f th e judge i s always t o balance an y o r al l o f 
these limitations with his bounden duty of protecting and enforcing huma n rights. It is worthy 
of not e i n this respect t o observ e that , unlik e th e Europea n Convention 14 an d th e America n 
Convention15, whic h specif y tha t certai n right s ma y b e derogate d fro m i n time s o f wa r o r 
public emergenc y tha t threaten s th e lif e o f the nation , there i s no express derogatio n claus e 
in the Africa n Charter . 

In my opinion , the wordin g o f Art s 9 , 27 and 2 8 read togethe r fal l shor t o f suc h a n expres s 
power of derogation i n the other two Conventions. I t appears that, as presently worded, rather 
than giving express authority to any other arm of government t o derogate from the right, they 
rather leav e i t t o th e judg e t o appl y hi s interpretativ e skil l t o th e circumstance s o f an y 
particular cas e an d decid e whethe r o r no t an y ac t calle d i n questio n is , by th e manne r o f 
exercise of it , in breach of other peoples' rights or in jeopardy o f the collective security of the 
state or the common and moral interest o f all. I t is all a matter of difference betwee n leavin g 
the issue at the power o f the politician with his characteristic kaleidoscopi c criteri a fo r wha t 
is righ t an d rathe r leavin g i t t o th e judg e wh o wil l decid e accordin g t o know n principles , 
guided b y precedent . A s Hon Justic e Kirb y rightl y observed : 

Judges of th e commo n la w have choices . Thei r task i s by no means mechanical . T o 
exercise thei r choices they mus t have points of reference . Choice s must no t be made 
upon the idiosyncratic whi m of a  particular judge. They mus t be made by reference , 
among othe r things , t o th e fundamenta l principle s o f internationa l huma n rights 
norms.16 

A numbe r o f othe r difference s flow  fro m thi s significan t differenc e a s t o th e situ s o f th e 
competence t o decid e o n huma n right s issues . Th e politician , b e h e th e executiv e o r th e 
legislator, has usually onl y his political interest s to serve and take into account. The judge is 
a professional whos e primary function i s to do justice and who is himself al l through on trial 
at the forum o f public opinion , the dictates of preceden t an d rules of practice and procedur e 
and th e whi p o f hi s conscience . H e canno t d o violenc e t o the prove n fact s o f th e case . H e 
cannot deviat e from th e established rule s o f interpretatio n o r ignor e the authority o f simila r 
cases decide d i n simila r circumstances . Abov e all , i f wha t h e ha s befor e hi m i s a  cas e o f 
interpretation an d application o f constitutiona l guarantee s of human rights  and freedoms , h e 
has always to remember th e fact tha t he has to bear a  number o f principles i n mind. He has 
to interpre t an d appl y purposefully , tha t i s i n suc h a  manne r a s t o achiev e th e desire d 
objective. H e has to tak e int o accoun t th e nature an d scop e o f th e constitutiona l provision . 
The Priv y Counci l underscore d thi s point i n the case o f Attorney-General of  The  Gambia ν 
Momodu Jobe (1984 ) A C 689, at p  700, per Lor d Diplock , where he said : 

A Constitution , and i n particular tha t par t o f i t which protect s and entrenches huma n 
rights and freedom s t o which al l persons  i n the stat e are to be entitled i s to be given 
a generou s an d purposefu l construction . 
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The Suprem e Cour t o f Nigeri a sai d muc h th e sam e thing i n the case o f Nafui  Rabui  ν  Kano 
State (1980 ) 8-1 1 S C 130 , where Udom a JSC , stated a t p  149 : 

My Lords , i t i s m y vie w tha t th e approac h o f thi s cour t t o th e constructio n o f th e 
Constitution shoul d b e and s o i t ha s been , on e o f liberalism , probabl y a  variation o f 
the theme o f the genera l maxi m ut  res  magi s valeat  quam pereat. 1  d o no t conceiv e 
it to be the duty o f thi s court s o to construe any o f the provisions o f the Constitutio n 
as t o defea t th e obviou s end s th e Constitutio n wa s designe d t o serv e wher e anothe r 
construction equall y i n accor d an d consisten t wit h th e word s an d sens e o f suc h 
provisions wil l serv e to enforce an d protec t suc h ends . 

Several othe r decision s o f the Suprem e Cour t o f Nigeri a hav e followed th e trend o f though t 
in Rabui case.17 In a beautiful an d well-researched pape r on Freedom of Expression: Relevant 
International Principles  by Hon Recorder Anthon y Leste r QC, one of the best known experts 
on human rights, which was read a t the maiden session of these colloquia held i n Bangalore , 
India, in 1988 , and published i n Developing Human  Rights Jurisprudence1* he cited decisions 
of th e highes t court s o f severa l countrie s o f th e world , th e Commonwealt h i n particular , t o 
show tha t a  similar approac h t o cases on human right s i s the vogue world-wide . Quit e apar t 
from th e accepted fac t tha t beautiful o r grandiose statements on human rights in international 
instruments or national constitutions may come to nought unless the judiciary of the particular 
country breathes life and meaning and purpose int o them, the challenge facing th e judiciaries 
of Afric a i n this  respect , particularl y a t thi s period o f it s history , i s pretty obvious . 

It i s equall y refreshin g t o not e tha t i n th e are a o f freedo m o f expressio n a s a n aspec t o f 
human rights  ther e ar e abundan t sourc e material s i n othe r internationa l an d nationa l 
provisions. Amon g the m ar e Ar t 1 9 o f th e Internationa l Covenan t o n Civi l an d Politica l 
Rights, Ar t 1 0 of th e Europea n Conventio n o f Huma n Rights , s . 1 9 of th e Constitutio n o f 
India (1950) , Ar t 1 0 of th e Federa l Constitutio n o f Malaysi a (a s amended u p to 1981) , Art 
12 of th e Constitutio n o f Mauritius , Ar t 1 9 of th e Constitutio n o f th e Islami c Republi c o f 
Pakistan (1973) , s. 46 of the Constitution o f Papua Ne w Guinea (1982 as qualified b y s . 38), 
Arts 1 4 and 1 5 of th e Constitutio n o f th e Democrati c Socialis t Republi c o f Sr i Lanka , the 
First Amendmen t t o th e Unite d State s Constitutio n an d Ar t 2 0 o f th e Constitutio n o f 
Zimbabwe (1980) . Furthe r referenc e ma y b e mad e t o mos t post-Britis h colonia l countries , 
now in the Commonwealth, including those of Nigeria, Ghana and most Caribbean countries . 
Outside the Commonwealth , reference ma y be made to Ar t 5  (IX) of the Constitution o f the 
Federal Republi c o f Brazil , 1988 . 

Most o f thes e ar e similarl y worde d an d carr y th e sam e implications . Decision s o n man y o f 
those similarl y worde d provision s wil l hav e persuasiv e effec t o n an y cour t i n Afric a face d 
with the problem of interpretatio n an d application o f Ar t 9  of the African Charte r of Human 
and Peoples ' Rights. 

What Alternative ? 

Have the judiciaries in the African Regio n any alternative than to apply their skill s and good 
judgements i n exercis e o f thei r interpretativ e power s purposefull y i n advancing freedo m o f 
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expression an d othe r huma n right s i n th e Region ? Th e Charte r itsel f leave s the m n o 
alternative. For , a s 1  hav e pointe d out , thoug h no t creatin g a  supranationa l cour t o f huma n 
rights, i t provides i n Ar t 7  thus: 

Article 7 

1. Ever y individua l shal l hav e hi s cause heard . Thi s comprises : 

(a) Th e righ t t o an appea l t o competen t nationa l organ s agains t act s o f violatin g 
his fundamenta l right s a s recognise d an d guarantee d b y conventions , laws , 
regulations an d custom s i n force ; 

(b) Th e right to be presumed innocen t unti l proved guilt y by a competent cour t or 
tribunal; 

(c) Th e righ t t o defence , includin g th e righ t t o b e defende d b y counse l o f hi s 
choice; 

(d) Th e righ t t o be tried withi n a  reasonable tim e by impartia l cour t o r tribunal ; 

2. N o one may be condemned fo r a n ac t o r omission whic h di d no t constitut e a  legally 
punishable offenc e a t the time i t was committed. N o penalty ma y be inflicted fo r a n 
offence fo r whic h n o provision wa s made a t the time i t was  committed. Punishmen t 
is personal an d ca n be inflicte d onl y on the offender . 

So i t i s the intendmen t o f th e Charte r itsel f tha t case s o n huma n rights,  whic h hav e 
been ampl y spel t ou t no t onl y i n the Charte r bu t als o i n the writte n constitution s o f 
the differen t countrie s i n Anglo-phon e Africa , shal l b e adjudicate d upo n b y th e 
respective judiciaries an d i n accordance wit h wel l know n principles . 

Good News and Bad News 

In the area of human rights in the African Regio n there have been what I may call good news 
as well as bad news. In many countries in the African Region , apart from those under military 
regimes, in the statement s o f huma n right s an d othe r provision s i n the Charte r a s wel l as in 
many domestic provisions in their respective constitutions , they are as good as those of other 
Regions. Thi s i s good news . Maker s o f thei r organi c an d othe r law s mus t b e congratulate d 
on this . Bu t i n th e executio n an d applicatio n o f thes e norms , ther e hav e bee n rampan t 
complaints about assaults on human rights, some of them serious, and some others have made 
deliberate attempt s a t their abridgement . Thes e feature s ar e probably wors e i n countries tha t 
have come under military regimes , many of which have either suspended o r abridged huma n 
rights by Decrees. 19 

More disturbing i s the fac t tha t som e courts i n their approac h t o cases arising therefrom d o 
not always show sufficien t courag e or circumspection, althoug h this has not always been the 
case. I n the case o f Governor  of  Lagos State  ν  Ojukwu  (1986 ) 3  NWLR 621 , the Suprem e 
Court o f Nigeri a ha d courag e to condemn a  Stat e Governo r fo r "executiv e lawlessness " fo r 

158 



a serious infringemen t o f human rights . But , for a  court t o hold tha t a  union o f journalists as 
a class does not hav e the locus  standi t o challenge a  law whic h takes  away thei r freedom o f 
expression i s bad news . I n the Nigerian  Union  of Journalists ν  Attorney-General of  Nigeria 
(1986) LRC 1 , the Court of Appeal held that Nigeri a Unio n of Journalists had no locus standi 
to sue to challenge the righ t o f freedom o f expression take n away b y Decree No . 4 of 1984 , 
and whic h runs counter to the freedom o f expression guarantee d b y s . 3 6 of the Constitutio n 
of 1979 . A similar tren d i s manifested b y the decision o f a  High Cour t o f Anambr a Stat e in 
the State  ν  Nwankwo  (1986 ) 6  NCL R 645 , a t p  66 2 i n whic h i t wa s hel d tha t eve n a n 
unrestricted us e o f languag e coul d depriv e a  journalist o f th e protectio n unde r th e righ t t o 
freedom o f expression . Fortunatel y i n Nwankwo  ν  The  State, the Cour t o f Appea l correcte d 
the error o f the High Court . On the part of the Executive i t is disturbing to observe that some 
Chief Executive s o f government s conside r thei r position s a s being tantamoun t t o immunit y 
from criticisms : the law o f seditio n i s in places being stretche d t o a  breaking point. 20 Thes e 
are aspect s o f th e ba d new s -  from bot h the executiv e an d th e judicial arm s o f government . 

It appear s pertinent , though , tha t I  mus t underscor e a  caveat . Th e righ t t o freedo m o f 
expression conferre d b y Art 9  of the African Charter , and indeed al l other similar provisions 
in the domestic constitution s o f many Africa n countries , must b e read an d construed subjec t 
to it s bein g exercise d i n pursui t o f th e trut h an d i n th e pursui t o f Art s 2 7 an d 2 8 o f th e 
Charter, tha t i s i n accordanc e wit h th e trut h an d th e publisher' s dutie s toward s hi s family , 
society, state and the international communit y and with due regard to the rights of others. As 
was pointed ou t i n a case on the First Amendmen t t o the United State s Constitution i n Kline 
ν Robert  Μ  Mcbridge  Co  17 0 Mis c 974 , 1 1 NY S 2 s 67 4 a t p  679 . Libert y o f th e pres s 
connotes "the right to print and publish the truth, from goo d motives and for justifiable ends. " 
This i s a  goo d pointe r t o a  ver y usefu l guid e t o th e court s i n th e Africa n Regio n o n thei r 
interpretation an d applicatio n o f the norm o f freedo m o f expression . 

Finally, I  wish t o end thi s paper b y adoptin g th e opinion o f Justic e Murph y i n the U S case 
of Thornhill  ν  Alabama (1940 ) 31 0 US 8 8 where he said : 

Abridgement o f freedo m o f speec h an d o f th e pres s .  .  .  impairs thos e opportunitie s 
for publi c educatio n tha t ar e essentia l t o publi c exercis e o f th e power o f correctin g 
error throug h th e process of popula r governmen t .  . .  Mere legislativ e preferenc e fo r 
one rathe r tha n anothe r means  fo r combatin g substantiv e evil , therefore , ma y wel l 
prove an inadequate foundatio n o n which to rest regulations which are aimed at or in 
their operatio n diminis h th e effectiv e exercis e o f right s s o necessar y t o th e 
maintenance o f democrati c institutions . I t i s imperativ e tha t whe n th e effectiv e 
exercise o f thes e rights  i s claime d t o b e abridged , th e court s shoul d "weig h th e 
circumstances" and "appraise the substantiality of the reasons advanced" in support of 
the challenged regulations . 

I am of the clear view that with the present stat e of the Charter an d our organic laws and the 
powers usuall y give n t o judges i n th e Africa n Region , i n appropriat e metaphor , th e bal l i s 
squarely i n the judges' courts . They shoul d prov e themselve s equa l t o the challenge . 
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Challenges Fo r Nation s 

I woul d lik e t o en d thi s pape r o n Freedo m o f Expression , an d m y earlie r pape r o n 
Discrimination21, an d th e Africa n Charte r b y makin g on e final  point . I t has been state d b y 
high authorit y wit h respec t t o th e relationship , fro m th e Englis h poin t o f view , betwee n 
International an d Regiona l Law s o n the one hand an d Domesti c La w o n the other thus: 

"As regards th e Unite d Kingdo m al l rule s o f customar y internationa l la w ar e eithe r 
University recognize d o r hav e a t an y rat e receive d th e assen t o f thi s country a s per 
se the law of the land. T o that exten t ther e i s still vali d in England the common law 
doctrine, t o whic h Blackston e gav e expressio n i n a  striking passage , tha t th e la w of 
nations is part o f the law of the land. I t has been repeatedly acte d upon by the courts 
and ca n be regarded a s an established rul e o f Englis h law." 22 

This principle i s fully adopte d b y Englis h Judges , as can be illustrated b y many cases . See , 
for a n example , Trendtex  Trading  Corporation  ν  Central  Bank  of  Nigeria  (1977) , Al l E.R . 
881. Thi s principle i s now almost generall y true of most Commonwealt h countrie s in which 
the Englis h traditio n ha s been receive d an d ha s taken fir m roots . 

But i t woul d b e a  drastic over-simplificatio n t o assum e tha t becaus e th e Africa n Charte r i s 
an internationa l instrumen t designe d fo r countrie s i n th e Africa n Regio n i t woul d b e 
automatically bindin g on al l Member State s i n the Region and be enforceable b y individual s 
in such States . For , the question o f bindingness o f suc h an instrument i s always determined 
by consideration s a s t o wha t exten t treat y obligation s ar e par t o f th e domesti c la w o f th e 
particular state . Thi s raise s th e ofte n recondit e issu e o f incorporation . I t ma y als o b e 
necessary t o determin e ho w fa r right s o f individual s ca n b e said t o have been safeguarde d 
and guarantee d b y th e particula r treaty . A n importan t fac t i s tha t th e Charter , lik e mos t 
treaties, even i f subscribed t o by the State , is still the handiwork of the Executive. But , with 
the exceptio n o f militar y regime s i n whic h executiv e an d legislativ e function s ar e usuall y 
collected i n one body o r even an individual , the Executive does not make laws. I t therefor e 
stands to reason tha t afte r th e Executiv e ha s assented t o a  treaty suc h a s the Charter , i t stil l 
has got to go through a process usually, in written constitutions, prescribed by the organic law 
of th e particula r Stat e whereb y th e treat y get s incorporate d a s a  par t o f th e la w o f th e 
particular country . I n the United Kingdom , the nature of the problem i s illustrated b y those 
connected wit h th e Europea n Conventio n O n Huma n Rights . Base d o n th e theorie s that , 
because the Executive i s not a  source of law -  only the Legislature an d the Judiciary ar e -  it 
cannot impos e suc h a  treaty a s though i t were a law on the people by merely assenting to it 
as an international agreement ; s o i t is only i f Parliamen t passe s a  law incorporatin g suc h a s 
a par t o f th e law of th e lan d tha t i t becomes a  part o f suc h law. View s have been strongl y 
expressed b y British Judge s that inspit e of the country subscribin g to the Optional Protocol , 
the Conventio n i s no t a  par t o f th e domesti c la w o f th e Unite d Kingdom . Case s suc h a s 
Malone ν Commissioner of Police (1979) 2 All E.R. 620 and Rex  ν Secretary of State For the 
Home Department,  Ex  parte  Brind  (1991 ) 1A.C . 69 6 clearl y illustrat e th e difference , i n 
England, between the country bein g a  party to such an international treat y an d it s taking the 
further ste p to incorporat e i t a s a part o f it s domestic law . 

Why, it may be asked, will the judiciary i n Britain, as another source of law, not incorporat e 
such treaties? Th e answer i s simple. Th e Judicature as the guardian of the Constitution wil l 
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not trespas s int o th e preserve s o f th e othe r arm s o f governmen t o r distor t o r ignor e th e 
organic structure of the Constitution. So , much as it is true that i n many areas, such as in the 
law o f negligence , judges have reflecte d evolutionar y trend s i n the moral an d socia l aspect s 
of society , judge s hav e usuall y proceede d rathe r graduall y an d cautiousl y fro m existin g 
principles. I n doing so , they do not impor t treatie s or treaty obligations  and enforce the m as 
binding obligations . Bu t whe n ther e i s an internationa l lega l norm , they ca n apply them fo r 
their persuasiv e effect , jus t a s they ca n refe r t o academi c tex t book s o r relevan t judgment s 
of court s in , say, the Commonwealth o r other foreig n countrie s o n an issue before th e cour t 
and allo w themselve s t o be persuaded b y them. Bu t I  must emphasiz e tha t aspect s o f these 
problems ar e peculia r t o Grea t Britai n becaus e o f the unwritte n natur e o f it s Constitution . 

For historica l reasons , countries i n Commonwealth Afric a ar e in more favourable positions . 
For, al l o f them , whil e gettin g independenc e fro m thei r colonia l masters , did s o on clearl y 
drafted an d dul y promulgate d writte n constitutions . Mos t o f thos e constitution s clearl y 
provide fo r ho w bindin g treatie s shoul d b e made b y th e particula r country . I  take the case 
of Nigeria , as an example. Sectio n 1 7 of the Constitution o f Nigeria, 1979 , which i s now the 
same with sectio n 1 3 of th e Constitutio n o f Nigeria , 1989 , provides a s follows : 

"13 (1 ) N o treaty betwee n th e Federatio n an d an y othe r countr y shal l hav e the forc e 
of law except to the extent to which any such treaty ha s been enacted into law 
by the Nationa l Assembly . 

(2) Th e Nationa l Assembly may make laws for th e Federation o r any part thereof 
with respec t t o matters no t include d i n th e Exclusiv e Legislativ e Lis t fo r th e 
purpose o f implementin g a  treaty . 

(3) A  bill fo r a n Ac t o f the Nationa l Assembl y passe d pursuan t t o the provisions 
of subsectio n (2 ) o f thi s sectio n shal l no t b e presente d t o th e Presiden t fo r 
assent, an d shal l no t b e enacted , unles s i t i s ratified b y a  majorit y o f al l th e 
Houses o f Assembl y i n the Federation. " 

Pursuant t o this provision , th e Nationa l Assembl y i n 198 3 passed "Th e Africa n Charte r o f 
Human and peoples' Rights (Ratification an d Enforcemen t Act ) 199 3 Cap. 1 0 in Vol.1 Laws 
of Nigeria , 199 0 which made the Charte r operativ e i n the Federation . Simila r provisions as 
section 1 2 of th e Nigeria n Constitution , 1979 , are containe d i n th e constitution s o f severa l 
countries o f Commonwealt h Africa . 

I am convinced that any country in the African Regio n which goes as far as Nigeria has gone 
in it s constitutiona l o r othe r organi c la w legislatio n need s t o hav e n o proble m wit h th e 
incorporation o f th e provisions o f the African Charte r int o its domestic law . 
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