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The Constitutiona l Situatio n Befor e th e Charte r 

Any discussion o f this topic should star t wit h our basic constitutional documen t -  the British 
North Americ a Ac t o f 1867, 1 now entitle d th e Constitutio n Ac t 1867 . As mentioned i n my 
accompanying pape r on Equalit y Rights , the Constitution Ac t 186 7 did not includ e a Bill of 
Rights with provisions for individua l huma n rights protection, but rather such group rights as 
those o f language , s . 133 , and o f separat e (originall y confessional ) schools , s . 93. 

Apart fro m thes e grou p rights provisions , our human right s and fundamenta l freedoms  wer e 
determined essentiall y b y th e Preambl e t o th e Constitutio n Ac t 1867 , an d especiall y a 
statement therei n whic h declared tha t th e original colonies wer e to be "federally unite d wit h 
a Constitutio n simila r i n Principl e t o tha t o f th e Unite d Kingdom. " Unti l 198 2 an d th e 
adoption o f the Canadian Charte r o f Rights and Freedoms , that i s what really determined th e 
strengths an d weaknesse s o f protection s o f huma n right s an d fundamenta l freedoms,  ie , 
federalism an d the principles o f the Unite d Kingdo m Constitution . 

Federalism i n itsel f i s a  protectio n fo r civi l liberties . Th e onl y trul y functionin g federa l 
systems i n the worl d -  there ar e som e that ar e no t trul y federa l i n operation -  provide basi c 
protections fo r huma n right s an d fundamenta l freedoms , eve n i n th e absenc e o f a  Bil l o f 
Rights. Le t m e mention just thre e reason s fo r thi s -  two political an d on e judicial. The first 
is tha t whe n yo u have , a s i n ou r case , eleve n differen t governments , protectio n o f civi l 
liberties can be more effective, becaus e one is able to compare one government wit h another 
and appl y politica l pressur e o n th e governmen t tha t migh t b e overridin g o r infringing thes e 
liberties. A second i s that no one government ca n totally determine all rights and obligations. 
These are divide d betwee n th e two levels . 

Third, i f on e has a  court whic h i s activist i n terms of promotin g o r protecting huma n rights 
and fundamenta l freedoms,  federalis m ca n provid e somewha t o f a  protection throug h wha t 
may b e calle d th e powe r allocatio n techniqu e o f judicia l review . I f th e deprivation s o f a 
particular right or freedom ar e those of one level of government , then the Supreme Court may 
find tha t the subject matte r i s within the jurisdiction o f the other level . In our particular case, 
not invariably bu t frequently,  many of the deprivations resulted from provinicial action . One 
example, right a t the turn o f the century, i s the case known as Union  Colliery ν Bryden. 2 An 
amendment to the Mines Act of our western-most province, British Columbia, which excluded 
Chinese people from workin g underground i n coal mines, was held to be invalid, not because 
the enactment was discriminatory, but because i t was beyond the jurisdiction of the provincial 
Legislature in that it constituted naturalisation and aliens legislation, which was within federa l 
jurisdiction. 
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More recentl y an d mor e particularl y wit h respec t t o freedo m o f expression , w e hav e tw o 
further examples . On e cas e aros e i n the wester n provinc e o f Alberta, 3 i n whic h thre e o f the 
six judge s o f th e Suprem e Cour t hel d tha t a  legislativ e attemp t t o interfer e wit h pres s 
freedom, i n terms o f requiring newspaper s t o print governmen t refutation s o f article s critica l 
of the government , was  beyond th e jurisdiction o f the province becaus e suc h regulation wa s 
part o f th e crimina l la w power , a  matte r withi n federa l jurisdiction . Similarly , i n 1937 , the 
Legislature o f th e provinc e o f Quebec , our French-speakin g province , enacte d a  law whic h 
prohibited th e propagatio n o f "Bolshevik " o r Communis t "propaganda" . Again , whe n th e 
Supreme Cour t cam e to deal wit h this law, i t did not d o so from th e point o f vie w of a  civil 
liberty whic h ha d t o be protected, bu t rathe r o n the basi s that suc h a  statute wa s part o f the 
criminal law. 4 I n bot h case s reference s wer e als o mad e t o th e fact s tha t th e Parliamentar y 
system was one of the features o f the United Kingdom Constitution that Canada had inherited 
and tha t althoug h suc h a  system i s based upo n the supremac y o f Parliament , i t also requires 
"free publi c opinio n an d fre e discussio n throughou t th e natio n o f al l matter s affectin g th e 
state."5 The rights of fre e opinion , public debat e and discussion ar e necessary t o parliaments 
and governments. 6 

Another aspect of civil liberties protection that was evolved out of the Preamble is based upon 
that basi c principl e o f th e Unite d Kingdo m Constitutio n know n a s th e "Rul e o f Law" . On e 
of the leading decision s i n the Suprem e Cour t o f Canad a wit h respect t o the "Rul e of Law" 7 

implemented the proposition that , unless a government agen t can find the source of his power 
specifically i n a  law, that powe r doe s no t exist . I n that w e have the contrast , also under the 
principle o f th e rul e o f law , with the position o f a  citizen, who i s free t o do whateve r h e or 
she wishes , unless  i t i s prohibited b y law . The person involve d wa s one Maurice Duplessis , 
who was not only Premie r o f the Province o f Quebec , but als o it s Attorney-General and , by 
statute, legal advise r t o the Liquor Commissio n o f Quebec . The Liquo r Commission , on his 
orders, revoke d th e licenc e o f on e Roncarelli , wh o ha d bee n bai l bondsma n fo r Jehovah' s 
Witnesses o n numerous occasions . Althoug h th e cas e took abou t sixtee n year s to ge t to the 
Supreme Court o f Canada (which illustrate s one of the difficulties wit h judicial protection of 
human rights) , nevertheless , whe n i t di d ge t there , th e Cour t hel d that , despit e Duplessis ' 
many positions, there was nothing in the Liquor Licencin g Ac t which gave him the authority 
to order the revocation o f the licence an d therefor e th e revocation wa s invalid . 

One of the techniques availabl e to the Court , which i s associated wit h the application o f the 
"Rule of Law," is what may be referred t o as the "restrictive interpretation technique." Its best 
illustration i s in a case known as Boucher  ν  The King,8 wherein the Supreme Cour t narrowly 
interpreted th e crim e o f "sedition " i n the Crimina l Cod e to hold , i n effect , tha t ver y stron g 
criticism of governments and of courts, and the creation of disaffection amongs t citizens, were 
not enoug h t o meet th e definition o f sedition , and s o Boucher wa s acquitted . 

All o f thes e judicia l protection s ar e possibl e whe n on e refer s t o " a Constitutio n simila r i n 
principle t o tha t o f th e Unite d Kingdom, " excep t tha t on e mus t kee p i n min d tha t tha t 
Constitution als o include s th e doctrin e o f Parliamentar y Supremacy . Th e resul t i s tha t 
whatever the courts, through the Rule of Law, may protect, Parliament, through Parliamentary 
Supremacy, may tak e away . 

We hav e the n a  serie s o f cases , on e o f whic h was  Cunningham  ν  Tomey  Homma, 9 whic h 
concerned th e Britis h Columbi a Franchis e Act , whic h denie d th e franchis e t o peopl e o f 
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Chinese, Japanese an d India n (bot h nativ e India n an d Indian s from th e Asia n sub-continent ) 
origin. Tome y Homm a wa s a  Japanese-Canadian citize n wh o challenged th e exclusion . Th e 
very sam e Judicia l Committe e o f th e Priv y Counci l whic h ha d decide d th e earlie r Bryden 
case, mentioned earlier , hel d i n this case that court s were no t concerned wit h the wisdom of 
legislation and , since i t was clearly withi n th e jurisdiction o f the province t o determine wha t 
the franchis e shoul d be , tha t wa s th e en d o f th e matter . Obviously , th e decisio n i s no t tha t 
surprising i f you conside r tha t th e franchise i n Canad a wa s withheld fro m peopl e o f Asiati c 
origin unti l afte r Worl d Wa r II , and tha t wome n di d no t have the vot e i n Canada unti l afte r 
World Wa r I  and, within th e Province o f Quebec , not unti l durin g Worl d Wa r II. 10 S o one 
can se e wh y th e Cour t coul d easil y determin e tha t th e franchis e wa s a  privilege rathe r tha n 
a right . Bu t clearly , onc e on e ha d determine d tha t a  la w wa s withi n th e jurisdiction o f th e 
legislature enacting the law, then, because of Parliamentary Sovereignt y o r Supremacy, there 
could b e no challenge . 

Before leavin g thi s sub-topic , on e ha s to mak e referenc e t o the Canadia n Bil l o f Right s of 
1960.11 Section 1  thereo f "recognize d and declared that in Canada there have existed and shall 
continue to exist without discrimination b y reason of race, national origin , colour, religion or 
sex .  . . (d) freedom o f speech .  . an d (f ) freedo m o f the press." However, the Bill o f Right s 
(1) applied onl y to the federa l level ; and (2 ) wa s no t entrenche d a s par t o f the Constitutio n 
Act 1867 . Mor e importantly , i t wa s neve r recognize d b y th e Suprem e Cour t o f Canad a a s 
being a constitutional and overriding document.12 Moreover, the words "have existed and shall 
continue t o exist " wer e s o applie d b y a  majorit y o f th e Suprem e Cour t a s t o resul t i n a 
"frozen concepts " interpretation, whic h limited th e extent o f civil liberties protections to that 
in 1960 , when the Bil l o f Right s was  enacted. 13 

The resul t wa s tha t s.-s . 1(d ) an d (f ) wer e neve r applie d b y th e Suprem e Cour t s o a s t o 
protect freedo m o f expression . N o cas e involvin g thos e subsection s reache d th e Suprem e 
Court. The major Suprem e Cour t decision dealing with freedom o f expression -  A-G Canada 
and Dupond ν Montreal14 - concerned provincial legislation, which was not subject t o the Bill 
of Rights. At issue in this case was the validity o f a City of Montreal by-la w which gave the 
Executive Committe e o f th e city the power t o prohibi t al l assemblies , parades o r gathering s 
for a  period of thirty days . The basic division on the Supreme Cour t between the majority o f 
six and th e minority o f thre e was  whether th e by-law relate d t o a  matter o f a  "merel y loca l 
and privat e nature " (s . 92(16 ) o f th e Constitutio n Ac t 1867 ) an d thu s withi n provincia l 
jurisdiction, or a matter of the criminal law, within federal jurisdiction. However , Beetz J, on 
behalf o f th e majority , als o wen t o n to asser t a  numbe r o f ver y revealin g "propositions " i n 
response t o a contention tha t th e by-law was  -

. . . i n relatio n t o an d i n conflic t wit h th e fundamenta l freedom s o f speech , o f 
assembly an d association , o f the press an d of religion whic h wer e inherited fro m th e 
United Kingdo m an d mad e par t o f th e Constitutio n b y th e preambl e o f th e Britis h 
North Americ a Ac t 1867 , or which come under federal jurisdiction an d are protected 
by the Canadian Bil l of Rights . The Reference  re  Alberta Statutes  was relied upon. 15 

His response, which illustrate s th e predominant view s of the majority o f the Suprem e Cour t 
of Canad a durin g the period o f 196 0 to 1982 , when th e Canadian Bil l o f Right s wa s in ful l 
effect, include d th e following : 
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1. Non e o f th e freedom s referre d t o i s s o enshrined i n th e Constitutio n a s to be abov e 
the reac h o f competen t legislation . 

2. 

3. Freedom s o f speech , o f assembl y an d association , o f th e pres s an d o f religio n ar e 
distinct an d independen t o f th e facult y o f holdin g assemblies , parades , gatherings , 
demonstrations o r processions o n the public domai n o f a  city. This i s particularly s o 
with respec t t o freedo m o f speec h an d freedo m o f th e pres s a s considere d i n th e 
Reference re  Alberta Statutes  (supra).  Demonstrations  are  not  a form of  speech but 
of collective  action.  They  are of  the  nature  of  a  display  of  force rather  than  of  that 
of an appeal  to  reason;  their  inarticulateness  prevents  them  from becoming  part of 
language and  from reaching  the  level  of  discourse. 16 [emphasi s added ] 

Freedom o f Expressio n an d th e Charte r 

(a) Th e Pertinen t Provision s 

The drafter s o f th e Charte r wer e ver y consciou s o f th e mai n defect s o f th e Bil l o f Right s 
referred t o above  an d drafte d proposal s t o remed y them. 17 Th e mos t importan t chang e wa s 
that th e ne w Charte r i s Par t I  o f th e Constitutio n Ac t 1982 , b y s.-s . 52(1 ) o f whic h i t i s 
proclaimed that : 

s. 52(1 ) Th e Constitution o f Canad a i s the supreme la w of Canada , and an y law that 
is inconsisten t wit h th e provision s o f th e Constitutio n is , t o th e exten t o f th e 
inconsistency, o f n o force o r effect . 

By s.-s . 52(3 ) i t i s provided that : 

(3) Amendment s to the Constitution o f Canad a shal l be made only i n accordance 
with th e authority containe d i n the Constitution o f Canada . 

The amendmen t provisio n pertinen t t o the Charte r i s s.-s. . 38(1) , which requires -

(a) resolution s o f th e Senat e and Hous e o f Commons ; an d 

(b) resolution s o f th e legislativ e assemblie s o f a t leas t two-third s o f th e province s tha t 
have, i n the aggregate , according t o the then lates t genera l census , a t leas t fifty  per 
cent of the population o f al l the provinces . 

Thus, the Charte r i s constitutionally entrenched . 

The resul t o f constitutiona l entrenchmen t was  tha t th e Suprem e Cour t held , righ t fro m th e 
very first decisio n concerning the Charter - Law Society of Upper  Canada ν Skapinker 18 -  that 
the Charte r shoul d no t receive the restrictive  interpretatio n give n t o the Bil l o f Rights . The 
"frozen concepts " interpretatio n was  specificall y rejected, 19 an d th e paramountc y o f th e 
Charter applied . Th e result was  that i n a whole number o f cases , decisions under the Bil l of 
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Rights were overridden i n favour o f similarly worded civil libertarian and human rights values 
in the Charter. 20 

Furthermore, s.-s . 32(1 ) applie s the Charte r no t just t o the federa l sphere , but als o -

(b) t o the legislature and government o f each province in respect o f all matters within the 
authority o f th e legislatur e o f eac h province . 

Thus both the federa l an d provincia l sphere s ar e subjec t t o the Charter . 

At the same time, s. -s. 32(1) has been interpreted (i n Retail, Wholesale  and Department Store 
Workers ν  Dolphin  Delivery )21 a s havin g a  limitin g effec t i n tha t i t i s restricte d t o 
"government action " and doe s no t appl y t o such privat e activitie s a s secondary picketin g o f 
a privat e enterprise . 

Before dealin g mor e specificall y wit h freedo m o f expression , i t i s importan t t o not e tw o 
provisions, one providing fo r a  judicially-imposed limitatio n o n the rights  and freedom s se t 
out i n the Charte r (s . 1 ) and on e providing fo r a  legislative overrid e (s . 33): 

Guarantee o f Right s and Freedom s 

s. 1  Th e Canadian Charte r of Rights and Freedoms guarantee s the rights and freedoms 
set ou t i n i t subjec t onl y t o suc h reasonabl e limit s prescribe d b y la w a s ca n b e 
demonstrably justifie d i n a free an d democrati c society . 

s. 3 3 (1) Parliament o r the legislature o f a  province ma y expressl y declar e i n an Act 
of Parliamen t o r o f th e legislature , a s th e cas e ma y be , tha t th e Ac t o r a  provisio n 
thereof shal l operat e notwithstandin g a  provision include d i n sectio n 2  or section s 7 
to 1 5 of thi s Charter . 

(2) An Act or a provision o f an Act in respect o f which a declaration made under this 
section is in effect shal l have such operation a s it would have but for the provision of 
this Charte r referre d t o in the declaration . 

(3) A declaration made under subsection (1 ) shall cease to have effect five  year s afte r 
it come s into force o r on suc h earlie r dat e as may be specifie d i n the declaration . 

(4) Parliament o r the legislature o f a province may re-enact a  declaration made under 
subsection (1) . 

(5) Subsectio n (3 ) applies  i n respect o f a  re-enactment mad e under subsectio n (4) . 

Section 2  o f th e Charte r proclaim s th e fundamenta l freedoms,  includin g th e freedo m o f 
expression. Thes e ar e clearl y inspire d by , althoug h les s detaile d tha n th e comparabl e 
provisions i n Art s 18 , 19 , 2 1 an d 2 2 o f th e Internationa l Covenan t o n Civi l an d Politica l 
Rights. Thus, whereas s . -s . 2(b) of the Charter refers t o "freedom o f thought, belief, opinion 
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and expression , includin g freedo m o f th e press  an d othe r medi a o f communication " ( a 
freedom whic h i s more detaile d tha n th e other s se t ou t i n s . 2 , eg, freedom o f association) , 
Art 1 9 of th e Covenan t i s more exigen t an d stil l mor e detailed . Thus , para 2  provides: 

Everyone shal l hav e th e righ t t o freedo m o f expression ; this  righ t shal l includ e 
freedom t o seek , receive an d impar t informatio n an d idea s of al l kinds , regardless of 
frontiers, eithe r orally , in writin g o r i n print , i n the form o f art , or through an y othe r 
media o f hi s choice . 

And, further, th e right in para 1  "to hold opinions without interference " i s explicitly excluded 
from th e limitation s claus e se t ou t i n par a 3  thereof. 

(b) Th e Two-Ste p Analysi s unde r sectio n 2(b ) 

The fundamenta l approac h t o determining i f there has been an infringement o f s . -s . 2(b) of 
the Charte r wa s se t ou t i n Irwin  Toy  Ltd  ν  Quebec  (A-G), 22 whic h concerne d Quebe c 
legislation prohibiting commercial advertising directed at children under thirteen years of age. 
In the result , al l member s o f th e cour t hel d tha t th e legislation contravene d s.-s . 2(b ) o f th e 
Charter, althoug h thre e o f th e fiv e member s o f th e pane l als o hel d tha t i t constitute d a 
reasonable limi t unde r s . 1 . 

In coming t o the conclusion tha t th e legislation violate d s.-s . 2(b) , the three members o f the 
majority asserte d tha t ther e wer e two "steps " to be taken o r question s t o ask: 

The Firs t Step : Wa s the Plaintiff' s Activit y Withi n th e Spher e o f Conduc t Protecte d 
by Freedo m o f Expression ? 

The Secon d Step : Wa s th e Purpos e o r Effec t o f th e Governmen t Actio n t o Restric t 
Freedom o f Expression? 23 

In the course of answering these two questions, the majority se t out a number of observations 
and criteria tha t hav e been applied since 24 and s o i t i s useful t o set them out a t leas t a s they 
were summarized: 25 

When face d wit h an alleged violatio n o f the guarantee o f freedom o f expression , the 
first step in the analysis is to determine whether the plaintiff's activit y fall s within the 
sphere o f conduct protecte d b y the guarantee . Activit y whic h (1 ) does not convey or 
attempt t o conve y a  meaning , an d thu s ha s n o content  o f expressio n o r (2 ) whic h 
conveys a  meanin g bu t throug h a  violen t form  o f expression , i s no t withi n th e 
protected spher e o f conduct . I f th e activit y fall s withi n th e protecte d spher e o f 
conduct, the second ste p in the analysis is to determine whethe r the purpose or effec t 
of th e governmen t actio n i n issu e wa s t o restric t freedo m o f expression . I f th e 
government ha s aime d t o contro l attempt s t o conve y a  meanin g eithe r b y directl y 
restricting th e conten t o f expressio n o r b y restrictin g a  for m o f expressio n tie d t o 
content, it s purpose trenche s upo n the guarantee . Where , o n the othe r hand , i t aim s 
only to control the physical consequences o f particular conduct , its  purpose does not 
trench upo n th e guarantee . I n determinin g whethe r th e government' s purpos e aim s 
simply a t harmfu l physica l consequences , th e questio n becomes : doe s th e mischie f 
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consist i n the meaning o f the activity o r the purported influenc e tha t meanin g ha s on 
the behaviour o f others, or does i t consist , rather, only i n the direct physica l resul t o f 
the activity . I f th e government' s purpos e wa s no t t o restric t fre e expression , th e 
plaintiff ca n stil l clai m tha t th e effec t o f th e government' s actio n wa s to restric t he r 
expression. To make this claim, the plaintiff mus t a t least identif y th e meaning being 
conveyed an d how i t relates to the pursuit o f truth, participation i n the community, or 
individual self-fulfillmen t an d huma n flourishing . 

In the instant case , the court held tha t "th e plaintiffs activit y i s not excluded from th e sphere 
of conduct , protected b y freedom o f expression. " 

In Irwin Toy  the majority asserte d tha t activity is expression i f it attempts to convey meaning. 
Activity canno t b e excluded fro m th e scope o f the guarantee o f fre e expressio n o n the basis 
of the content or meaning being conveyed. While all content of expression i s protected, some 
forms o f expression, such as violence, are not  protected. However , i f meaning is sought to be 
expressed, i t need not be "redeeming" in the eyes of the court t o merit the protection o f s.-s . 
2(b), whos e purpos e i s t o ensur e tha t thought s an d feeling s ma y b e conveye d freel y i n 
non-violent way s without fea r o f censure. Even physical activity , such as sexual activity , can 
be expression. 26 Thus , eve n obscenit y ma y com e unde r s.-s . 2(b) , althoug h prohibitio n o f 
exhibition an d sal e may b e saved unde r s . 1 . 

Before leavin g thi s topi c i t shoul d b e mentione d tha t th e approac h take n t o freedo m o f 
expression seeme d t o be that onl y expressio n communicate d directl y throug h physica l har m 
is exclude d from  s.-s . 2(b ) a s bein g violent.2 7 Onc e i t wa s determine d tha t a  particula r 
activity wa s expression, i t was covered by s.-s. 2(b) . Any limitation or exclusion would have 
to b e justifie d unde r s . 1 . However , i n Committe  for  the  Commonwealth  of  Canada  ν 
Canada,28 whic h was concerned wit h the validity of an administrative banning of the handing 
out of leaflets i n an airport terminal , the overwhelming majorit y (i n five separate judgments) 
held that an individual's freedom to express himself or herself on government-owned propert y 
is protected under s.-s. 2(b) if the form of expression is compatible with the principal functio n 
or intende d purpos e o f th e place . Onl y on e judg e deal t wit h tha t limitatio n unde r s . 1. 29 

Subsequent decisions 30 woul d see m t o hav e re-emphasize d th e Irwin  Toy  and  Keegstra 
approach. 

A case similar to Committee for the  Commonwealth, which concerns prohibition of television 
coverage o f ingres s t o an d egres s fro m a  courtroom,  i s no w befor e th e Suprem e Cour t o f 
Canada on appeal from a  deeply divided Ontari o Cour t o f Appea l decisio n in R  ν Squires?1 

Perhaps th e Suprem e Cour t decisio n wil l clarify th e seeming anomal y o f Committee  for the 
Commonwealth. 

(c) Sectio n 1  Limitations 

If an activity is found to be an expression protected by s.-s. 2(b), the next step is to determine 
whether a  limitatio n o f i t i s reasonable . A t a  ver y earl y stag e i n Suprem e Cour t Charte r 
jurisprudence, in 1984 , in the case of Hunter ν Southam,32 it was held that the onus of proving 
the applicability o f s . 1  was on the one who raised it . In 1986 , in R ν Oakes33 th e details of 
the tests in s. 1  wer e elaborated by Dickson CJC and, since they are essentially applied to this 
date, the summatio n o f them i n a  subsequent case 34 is authoritative : 
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1. Th e objective o f the impugne d provisio n mus t b e of sufficien t importanc e to warran t 
overriding a  constitutionall y protecte d righ t o r freedom ; i t mus t relat e t o concern s 
which ar e pressin g an d substantia l i n a  free an d democrati c societ y befor e i t can be 
characterized a s sufficientl y important . 

2. Assumin g tha t a  sufficientl y importan t objectiv e ha s bee n established , th e mean s 
chosen t o achiev e th e objectiv e mus t pas s a  proportionalit y test ; tha t i s t o sa y the y 
must: 

(a) b e "rationally connected " to the objective an d not be arbitrary, unfair o r based 
on irrationa l considerations ; 

(b) impai r th e right o r freedo m i n questio n a s "littl e a s possible"; and 

(c) b e suc h tha t thei r effect s o n th e limitatio n o f right s an d freedom s ar e 
proportional t o the objective . 

A ful l discussio n o f s . 1  is beyon d th e scop e o f this  pape r an d th e comment s o n i t ar e s o 
numerous35 that 1  do not wis h to add to them. I  hope next to illustrate it s application by brief 
references t o som e kind s o f limitation s tha t hav e bee n upheld . On e genera l commen t 
applicable specificall y t o s . 1  limits o n expressio n tha t coul d b e referre d t o her e i s that , i n 
determining whethe r governmen t control s o f expressio n ar e reasonabl e limit s withi n s . 1  of 
the Charter , th e court s mus t examin e th e exten t t o whic h th e expressio n a t stak e i n a 
particular cas e promote s freedo m o f expressio n principles , namely : th e searc h fo r th e truth ; 
the gainin g o f self-fulfillmen t b y articulatin g thought s an d idea s a s on e see s fit;  th e 
requirement o f freedo m o f expressio n a s a  basis o f representative  democracy. 36 

Let m e just ad d briefl y tha t th e contras t i n th e result s i n Zundel  and  Keegstra  give s som e 
indication o f th e applicatio n o f s . 1 . In Keegstra,  th e legislatio n a t issu e wa s the Crimina l 
Code prohibition o f hate literature. In Zundel, i t was the old "fals e news " prohibition i n that 
Code. Keegstra  involve d anti-Semiti c propagand a generally , whil e Zundel  deal t mor e 
specifically wit h Holocaus t denial . The hate literature provision wa s upheld a s a  reasonable 
limit, while the "fals e news " provision wa s not . Th e difference appear s t o be that th e "fals e 
news" provision ha d a n ancient origi n n o longer appropriate , i t was too broadly drafte d an d 
vague, and the "hat e literature" provision wa s considered mor e suitable for th e purpose. The 
"hate literature" provision als o reflected th e non-discrimination value s of s . 1 5 of the Charter 
and the multicultura l value s o f s . 27. 

(d) Som e Example s o f Activitie s Involvin g Expressio n an d th e Reasonabilit y o f Limit s 
Thereto 

In a  case whic h involve d secondar y picketin g o f a  private employer , althoug h the Suprem e 
Court held that the Charter did not apply to private action, it held that picketing was included 
in freedo m o f expression. 37 However , i n anothe r cas e i t wa s hel d tha t s.-s . 2(b ) doe s no t 
protect mandator y paymen t o f unio n dues. 38 

In two ver y importan t Quebe c cases 39 involving restriction s o n th e publi c us e o f language s 
other than French, the Supreme Court held that one's choice of language was protected by s.-
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s. 2(b ) an d the limitatio n i n the Charte r o f th e Frenc h Languag e was  not  a reasonable limi t 
as being overbroad . 

Several case s hav e hel d tha t "commercial " speec h i s protecte d b y s.-s . 2(b ) an d include s 
advertising, bu t restriction s ma y b e more easil y justified unde r s . 1. 40 

A scheme for reimbursement o f election expenses under the Manitoba Elections Finances Act 
was held41 not to violate s.-s . 2(b),  because i t did not prohibit taxpayers from expressin g thei r 
beliefs. However , prohibitio n o f partisa n politica l expressio n an d activit y b y federa l publi c 
servants wa s held 42 t o violat e s.-s . 2(b ) an d t o no t b e a  reasonabl e limit , becaus e th e 
restriction wa s overbroad i n not makin g distinction betwee n th e ranks of the public service . 

A Criminal Cod e provision fo r mandator y bannin g o f an y publication identifyin g th e victim 
of sexual assault upon such victim's application, was held to contravene freedom o f the press, 
but wa s hel d t o b e a  reasonabl e limi t withi n s . 1. 43 O n th e othe r hand , a  provisio n o f th e 
Alberta Judicatur e Act , which prohibit s the publication o f any detai l relating t o matrimonia l 
proceedings other than the names, addresses and occupations of the parties and witnesses, was 
held44 to violat e s.-s . 2(b ) and wa s found no t justifiable unde r s . 1 . 

In an interesting case , an adjudicator' s orde r tha t a n employe r answe r an y reference inquir y 
respecting a  forme r employe e exclusivel y b y sendin g a  specifie d letter , wa s hel d t o hav e 
infringed s.-s . 2(b) , but wa s saved b y s . 1  as being reasonable. 45 

I hav e mentione d earlie r tha t th e Crimina l Cod e provisio n whic h prohibit s th e wilfu l 
promotion o f hatre d agains t a n identifiabl e group , infringes s.-s . 2(b ) o f th e Charter , bu t i s 
saved b y s . 1. 46 Similarly , s . 13(1 ) o f th e Canadia n Huma n Right s Act , whic h make s i t a 
discriminatory practic e t o communicate b y telephon e an y messag e likel y t o expose person s 
to hatred o r contempt o n the basis of race or religion, infringe s s.-s . 2(b ) of the Charter , bu t 
is saved by s. 1.47 However, the provision i n the Code which prohibits a person from wilfull y 
publishing a  statemen t tha t h e know s i s fals e an d cause s o r i s likel y t o caus e injur y o r 
mischief t o a  public interest , infringe s s.-s . 2(b ) and canno t b e save d by s . 1. 48 

Finally, s . 163(8 ) o f th e Crimina l Code , whic h provide s a n exhaustiv e tes t o f obscenity , 
infringes s.-s . 2(b) , but i s saved b y s . 1  in it s aim to prevent har m to society. 49 
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