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The huma n right s scen e i n Ne w Zealan d seethe s wit h activity . Internationa l instruments , 
including bu t no t confine d t o thos e whic h th e stat e ha s ratified , influenc e th e interpretatio n 
and developmen t o f th e domesti c law . Internationa l jurisprudenc e fro m a  wid e rang e o f 
countries i s consulted an d borrowed fro m b y the Courts , as is appropriate i n a small countr y 
willing t o learn fro m precedent s establishe d i n larger jurisdictions . A s wel l there hav e been 
distinctive legislative and judicial developments, perhaps most particularly i n the field o f race 
relations. Having been asked by the Colloquium organiser s to commit my offerings t o paper, 
I will attempt a  sketch of some salient feature s o f the scene. The caveat must b e entered that 
the curren t Presiden t o f a  Cour t whic h i s decidedl y in  medias  res  ("par t o f th e action " fo r 
those who prefer a  contemporary phrase ) mus t b e circumspect i n writing about controversia l 
matters an d unsettle d questions . Th e titl e reflect s th e fac t tha t mos t o f wha t follow s wa s 
written without recourse to a library on an agreeable train journey fro m Johannesbur g to Cape 
Town. Accurac y i n detai l i s therefore no t warranted . 

Freedom o f Expression an d A  Bill o f Right s 

For more than forty years , since the abolition by unchallenged statute of the Upper House (the 
Legislative Council) , Ne w Zealan d ha s ha d a  unicameral legislature . Parliamen t consist s of 
the Quee n an d th e Hous e o f Representatives . Th e roya l function s hav e bee n delegate d t o a 
Governor-General appointe d o n th e advic e o f th e Governmen t o f th e day . I n practic e th e 
Government ha s bee n th e successfu l part y i n the mos t recen t triennia l genera l electio n an d 
a two-part y contes t ha s bee n th e pattern . Ther e i s ful l adul t suffrage , wome n havin g bee n 
accorded th e vot e as long ag o as 1893 : centennial celebration s ar e underway. A  referendu m 
is abou t t o b e hel d o n whethe r proportiona l representatio n shoul d b e introduced , i n orde r 
better to provide for minority group representation.1 The only specific minorit y representation 
at present i s provided b y four Maor i seats , for whic h persons may register as electors. Maori 
can an d do , however, vot e an d stan d fo r electio n i n othe r seats , and som e hav e succeeded . 
The Speake r o f th e Hous e i s th e first  Maor i t o hav e hel d tha t office . Blac k Ro d i s als o a 
Maori. 

In 199 0 Parliamen t enacte d b y ordinar y statut e a  Bil l o f Rights . Th e Ne w Zealan d Bil l o f 
Rights Ac t 199 0 i s no t entrenche d no r declare d t o b e suprem e law . Sounding s o f publi c 
opinion ha d bee n though t t o sho w tha t th e communit y wa s no t read y fo r thos e mor e 
thoroughgoing changes . The effec t o f s . 4  of th e 199 0 Act i s that ordinary enactment s may 
override the rights an d freedom s affirme d i n the Bil l o f Rights , but the effect o f s . 6  is that 
this wil l onl y occu r i f the legislation i s sufficiently explicit : 
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s. 6 . Interpretation  consistent  with  Bill  of  Rights  to  be  preferred  -  Whereve r a n 
enactment ca n b e give n a  meanin g tha t i s consisten t wit h thi s Bil l o f Rights , tha t 
meaning shal l b e preferred t o any othe r meaning . 

Note the word s "can " and "shall " which mak e s . 6  a key an d stron g section . "Can " has been 
held no t t o cover straine d interpretations : th e possibilit y mus t b e reasonabl y open . Still , the 
section places in the hands of the Courts a weapon o f justice of an effective natur e and reach. 
At th e sam e time , b y layin g dow n a  rul e o f interpretatio n i t satisfie s th e dogm a o f th e 
sovereignty o f Parliament , s o dear t o Diceyans . The latte r ma y b e a dying breed , but tha t i s 
another story . 

The practica l operatio n o f s . 6  ma y b e illustrate d b y contrastin g decision s concernin g th e 
breath and blood-alcohol testin g of motorists. The provisions of the Transport Ac t authorising 
these procedure s contai n n o referenc e t o th e Bil l o f Rights . B y s.23(l)(b ) o f th e Bil l o f 
Rights, everyone wh o is arrested o r who is detained unde r any enactment shal l have the right 
to consult and instruct a  lawyer withou t delay and to be informed o f that right. The Transport 
Act provide s fo r a  roadsid e breat h screenin g test ; i f i t i s positive , th e drive r i s require d t o 
undergo at a police station a n evidential breath tes t o r a blood test , which may form the basis 
of a  prosecution. I t ha s bee n hel d tha t th e operatin g requirement s o f thi s legislativ e schem e 
are inconsistent with , and therefore exclude , s. 23(1)(b) of the preliminary roadside stage. But 
the decisio n ha s bee n otherwis e a t th e polic e statio n stage . Befor e an y evidentia l tes t i s 
administered th e drive r mus t b e told o f hi s o r her righ t t o lega l advic e an d mus t b e given a 
reasonable opportunit y (telephon e consultatio n i s usuall y enough ) o f exercisin g tha t right . 
Despite initial misgivings on the part of the prosecuting authorities , the Courts have been told 
that thi s la w i s no w workin g well : ofte n lega l advic e reassure s th e drive r an d lead s t o 
co-operation, ye t i t i s also, of course , a  safeguard agains t abus e o f polic e powers . 

By s . 3 , the Ne w Zealand Bil l o f Right s Act applies  to those who perform publi c functions , 
including naturally th e judicial branch o f the governmen t o f New Zealand (a s the Courts are 
described i n the section) , so the Act necessarily applie s in the evolution of the common law. 
It ma y requir e occasiona l modificatio n o f hithert o establishe d commo n la w rules ; for , 
although th e Bil l o f Right s ca n b e overridden b y a  sufficientl y explici t statute , i t canno t b e 
overridden b y th e commo n law . Mor e importantly , th e Bil l o f Right s ma y b e o f prim e 
influence i n the shaping of the common law in areas hitherto grey or unexplored. Where any 
of th e right s an d freedom s affirme d i n Par t I I an d referre d t o i n s . 2  ar e relevant , th e 
developing commo n la w mus t b e moulde d s o a s t o giv e effec t t o them . Th e rights  an d 
freedoms ar e generall y declare d i n term s familia r i n internationa l instruments , a s i s t o b e 
expected from  th e lon g titl e of th e Act . I t i s an Act : 

(a) t o affirm, protec t and promote human rights and fundamental freedoms in New 
Zealand; an d 

(b) t o affir m Ne w Zealand' s commitmen t t o th e Internationa l Covenan t o n Civi l 
and Politica l Rights . 

It woul d b e ou t o f plac e to detai l th e right s an d freedom s here . Suffic e i t to mentio n som e 
of particula r significance . Everyon e ha s th e right  no t t o b e subjecte d t o torture o r to cruel , 
degrading, o r disproportionatel y sever e treatmen t o r punishment ; an d th e right  no t t o b e 
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subjected t o medical o r scientific experimentatio n withou t consent . A s to the subjects o f this 
Colloquium th e directl y relevan t provision s ar e i n ss . 1 4 and 19 : 

s. 14 . Freedom  of  expression  -  Everyon e ha s th e righ t t o freedo m o f expression , 
including th e freedo m t o seek , receive , and impar t informatio n an d opinion s o f an y 
kind i n any form . 

19. Freedom from discrimination  -

(1) Everyon e ha s th e righ t t o freedo m fro m discriminatio n o n th e ground s o f 
colour, race , ethni c o r nationa l origins , sex , marita l status , o r religiou s o r 
ethical belief . 

(2) Measure s taken in good faith fo r the purpose of assisting or advancing persons 
or groups of persons disadvantaged becaus e of colour , race, ethnic or national 
origins, sex , marita l status , o r religiou s o r ethica l belie f d o no t constitut e 
discrimination. 

Before returnin g t o those provision s 1  will continu e t o note briefly som e of the othe r right s 
and freedoms . 

Everyone ha s th e righ t t o b e secur e agains t unreasonabl e searc h o r seizure , whethe r o f th e 
person, property, or correspondence o r otherwise ; and the right no t to be arbitrarily arreste d 
or detained. The expressions "unreasonable " and "arbitrarily " have been the subject o f debate 
in the Courts . Can a  search -  for example , a search o f a  motor ca r resulting i n the discover y 
of illici t drug s -  be reasonabl e i f i t i s not lawful ? Canadia n Suprem e Cour t decision s see m 
to indicate the answer No . We have learn t muc h fro m Canada , whos e Charte r i s indeed th e 
document tha t ha d th e greates t direc t influenc e o n the wording o f ou r Bil l of Rights . But so 
far a  majorit y o f th e Ne w Zealan d Cour t o f Appea l hav e no t bee n prepare d t o accep t th e 
Canadian answe r to this question . 

So far, the New Zealand case s point to a rather les s categorical answer . There may be special 
circumstances wherein an unlawful searc h is nevertheless reasonable, as when a police office r 
catches a  glimpse o f a  partly conceale d corps e i n a vehicle whic h he may have no apparent 
power t o search . Bu t a t bes t suc h case s mus t surel y b e rare . T o sa y tha t th e polic e ma y 
reasonably ac t unlawfull y i s t o se t foo t o n a  slipper y slope . A n alternativ e solutio n i s t o 
accept tha t a  searc h i s in breach o f s . 23(1)(b ) o f th e Bil l o f Right s ye t t o allow the result s 
to be admitted in evidence. The New Zealand Courts, not having to wrestle with the Canadian 
Charter tes t relatin g t o the bringing o f justice int o disrepute, have evolved a  straightforwar d 
rule. Prima facie, evidenc e obtained a s the result o f a  breach of the Bil l of Rights should be 
excluded. Again , only i n special circumstance s woul d it s admission b e fai r an d right . 

The rights of persons arrested or detained under any enactment have already been touched on. 
The referenc e "unde r an y enactment " wa s inserte d i n th e Ac t t o emphasis e tha t i n Ne w 
Zealand ther e ar e no common la w powers o f officia l detention . Th e affirmed right s includ e 
the right t o have th e validit y o f th e arres t o r detention determine d withou t dela y by wa y of 
habeas corpus and to be released i f the arrest or detention is not lawful. Rathe r curiously, this 
combination o f provision s ha s cause d o r permitte d som e judges t o sugges t tha t som e kind s 
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of unlawful publi c detention, such as detention of a mere suspect fo r interrogation, are outside 
the scop e o f s . 23( 1 )(b) o f th e Bil l o f Rights . Th e suggestio n i s tha t thi s i s no t covere d 
because it is neither a formal arres t no r a formal detentio n unde r an enactment. I f one believes 
that unlawfu l detentio n b y the police , purportedly actin g i n accordance wit h thei r powers , is 
the ver y kin d o f thin g whic h a  Bil l o f Right s i s intende d t o guar d against , on e canno t b e 
attracted t o that reasoning . Bu t at least , s. 22, affirming th e right not to be arbitrarily arreste d 
or detained , ha s no t bee n subjecte d t o any restrictiv e interpretation . 

The right s of person s charged wit h offences ar e se t ou t a t som e length. I n the main they are 
on obviou s lines . I t ma y b e o f som e interes t i n Sout h Afric a t o not e tha t th e Ne w Zealan d 
provisions includ e the right , except i n military la w offences , t o the benefi t o f a  trial b y jury 
when th e penalt y i s imprisonment fo r mor e tha n thre e months . I n any even t ther e i s a  right 
to a  fai r an d publi c hearin g befor e a n independen t an d impartia l court ; a  righ t no t t o b e 
compelled t o b e a  witnes s o r to confes s guilt ; an d a  righ t o f appea l agains t convictio n an d 
sentence. Natura l justic e mus t b e accorde d b y an y tribuna l o r othe r publi c authorit y havin g 
the powe r t o make determination s i n respec t o f rights , obligations , o r interest s protecte d o r 
recognised by law. The corollary i s also affirmed, a  right to apply in accordance with law for 
judicial revie w o f the determination . Finall y i t may be noted that , with some exceptions, the 
Bill o f Right s applie s s o fa r a s i s practicable fo r th e benefi t o f al l lega l persons , as wel l a s 
for th e benefi t o f al l natura l persons . 

Through th e rul e o f interpretatio n enshrine d i n s . 6  quoted above , the Bil l of Right s may be 
said to permeate statut e law. Through it s paramountcy ove r other law, as explained above , it 
may b e sai d t o permeat e th e commo n law . I t canno t rightl y b e see n a s som e specia l an d 
somewhat arcan e o r foreig n phenomeno n standin g apar t fro m th e day-to-da y practic e an d 
administration o f the law. We are slowl y bu t surel y learnin g thi s approach i n New Zealand . 
It should be , and no doubt is , taught a t the most elementar y level s in the law schools . In the 
language being adopted i n the Bloemfontein Statement , "In democratic societie s fundamenta l 
human rights and freedoms ar e more than paper aspirations. They form par t of the law". And, 
in blendin g the m int o th e corpu s o f th e law , judge s hav e t o lear n t o rise  abov e an y 
black-letter technique , avoiding wha t Lor d Wilberforc e ha s famously labelle d "th e austerity 
of tabulate d legalism" . I n Priv y Counci l judgment s ofte n cited , th e grea t Britis h Judge s 
Wilberforce an d Diploc k hav e recommende d a  generou s approac h t o th e interpretatio n o r 
application o f broad-textured huma n rights  declarations . I t i s the generalit y an d characte r of 
the declaration s tha t mak e this  approac h apt . Whethe r o r no t a  give n declaratio n i s als o 
entrenched i n suprem e la w i s beside the point . 

Most o f the Bil l o f Right s cases that hav e come before th e New Zealand Court s s o far hav e 
arisen i n crimina l proceedings . Henc e th e unpopularit y o f th e Bil l o f Right s wit h som e t o 
whom "law and order" policies have a ready appeal. Indeed, after an initial period when many 
people, includin g man y lawyers , tended t o think o f th e Ac t a s a  token an d toothles s thing , 
there ensue d somethin g o f a  flood  o f Bil l o f Right s points , a s crimina l advocate s cam e t o 
realise that the Courts were not merely paying lip service to this historic development. I t has 
become necessary t o quell thi s tendency b y emphasising tha t points  must be clearly taken at 
the tria l an d base d o n a  sufficien t evidentia l foundation , althoug h i f suc h a  foundatio n i s 
established (a t a  voi r dire or deposition hearing , for instance ) the onus has been held to fal l 
on th e prosecutio n t o negativ e a  materia l breac h o n th e balanc e o f probabilities . A  highl y 

185 



desirable facto r no w beginnin g t o reduce th e incidenc e o f crimina l Bil l o f Right s cases i s a 
better appreciatio n b y th e polic e and othe r publi c authoritie s o f the need fo r compliance . 

But the potential of the Bill is by no means confined t o the criminal law, as may be illustrated 
by two 199 3 cases, both still unreported,2 encouraging freedom o f expression. Both show how 
the Bil l ma y b e use d i n situation s wher e th e la w i s no t clear . I n speakin g o f the m i t i s 
necessary t o be careful , a s both cam e t o the Cour t o f Appea l a t th e interlocutor y stag e and 
further proceeding s ar e pending . 

In one , a n "investigative " televisio n documentar y i s complaine d o f b y manufacturer s an d 
distributors of a certain brand of ionisation smoke detectors. They claim, as plaintiffs, tha t the 
programme mean t tha t th e product s contained radio-activ e materia l renderin g the m a  majo r 
health hazard. The programme included contributions by scientists supporting a  conservation 
cause who appeared t o lend som e suppor t t o the suggestion . I t also featured th e reactions of 
members o f th e public whos e concer n ha d bee n arouse d -  such a s a  housewife an d mothe r 
who said that she had consigned the device to an outside garage or shed: " I would not let my 
kids near it" . The plaintiffs plea d two causes of action , malicious falsehood an d defamation . 
In addition to damages for injury t o their business and reputation, they seek an order directing 
the television compan y t o publish a  corrective statement . 

The defendants move d t o strike ou t the latter praye r on the ground tha t i t is a form o f relie f 
not available in the Courts. Certainly i t is not alluded to in such standard work s as Gatley on 
Libel and Slander and  Salmond on  Torts. 

But there is strangely little direct judicial authority on the question in the Commonwealth, and 
apparently n o cas e containin g a n examinatio n o f i t i n depth . Variou s scholars , suc h a s 
Professor Fleming , favou r th e introductio n o f suc h a  remedy . Tha t ther e seem s t o b e n o 
compelling reaso n o f publi c policy agains t i t i s suggested b y the enactment i n New Zealan d 
of jurisdiction to order the publishing of corrections in the specific field s of broadcasting (bu t 
the complaints of the plaintiffs t o the Broadcasting Standard s Authorit y has been stymied by 
the retort o f the defendants tha t the matter i s sub judice an d that a  possible jury tria l shoul d 
not be prejudiced) an d misleading trade descriptions (th e Commerce Commissio n may apply 
to th e Hig h Cour t fo r a n order) . O n th e othe r han d th e press  i s o f cours e insisten t tha t 
editorial freedo m i s sacred . Medi a attitude s hav e no t change d sinc e i n Anthon y Trollope' s 
Phineas Fin n an d Pallise r novels , Mr Quintu s Slid e edited The  People's Banner? 

The Cour t o f Appea l unanimousl y too k th e vie w tha t i n principl e th e jurisdiction t o gran t 
mandatory injunction s shoul d no t b e fettered an d i s wide enough t o cover this type of case. 
One membe r o f th e Cour t o f three , however , considere d tha t i n thi s particula r cas e th e 
likelihood o f any orde r being obtained i s so slight tha t the prayer shoul d b e struck out . The 
decision o f principl e remains ; and , whil e i t ca n b e reache d withou t th e ai d o f th e Bil l o f 
Rights, s. 1 4 has been invoke d i n support . A s has been seen , the section extends to the right 
to impar t information . Especiall y if , fo r example , a  programm e i s show n t o b e seriousl y 
damaging, false an d malicious , the section i s capable o f providing th e victim wit h effectiv e 
redress i n kind . Le t i t b e adde d tha t th e defence s pleade d includ e th e clai m tha t th e 
programme wa s true, so I  am expressing n o view about the fina l outcome . 
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The other case, Prebble ν Television New Zealand Limited,  goes the other way, showing how 
the sectio n ca n b e use d i n ai d o f th e defence . Th e plaintiff , a  forme r Cabine t Minister , i s 
suing on another 'investigative ' television programme . It s theme i s alleged to have been that 
the forme r Labou r Government , movin g fro m it s traditional positio n t o a sudden conversio n 
to the prevailing marke t philosophy , ha d decide d t o sel l of f publi c asset s withou t a  mandate 
from th e electorate ; an d tha t th e plaintif f i n particula r ha d com e t o suppor t thi s policy , 
contrary t o hi s true convictions , i n retur n fo r donation s fro m busines s leader s t o hi s party' s 
funds. The defendant i s pleading justification, qualifie d privileg e and fair comment. Some one 
hundred pages of particulars include a number of references t o speeches made by the plaintif f 
in the Hous e of Representative s and othe r statement s whic h ma y come unde r the heading of 
proceedings i n Parliament . O n a n applicatio n t o strik e ou t particular s o f hi s claim , th e 
Attorney-General, wit h th e authorit y o f th e Privilege s Committe e o f th e House , ha s 
maintained that to allow them to be investigated i n court would be to transgress parliamentary 
privilege. 

As we have been reminded by Pepper ν  Hart in the House of Lords, s. 9 of the Bill of Rights 
1689 provides "That the freedom o f speec h an d debate s o r proceeding s i n Parliament ough t 
not t o be impeache d o r questione d i n any cour t o r plac e ou t o f Parliament" . Fo r som e time 
the New Zealand courts have acted on the view now endorsed by the House of Lords that this 
ancient provisio n doe s no t preven t a  Cour t fro m obtainin g ai d fro m Hansard  i n appropriat e 
cases in interpreting ambiguous legislation. I n the Prebble case, however, the Court of Appeal 
has held that s. 9 does in fact apply . The former Minister' s motives for his speeches are being 
called i n question b y the defence . Th e Minister' s righ t t o the vita l freedo m o f parliamentar y 
expression i s not t o be permitted t o be cu t dow n b y having hi s motives questione d b y suc h 
means. 

The mor e difficul t poin t i s the consequence  fo r th e futur e o f th e action . I t canno t safel y b e 
assumed at this stage that the references to parliamentary debates are not of sufficient momen t 
to the defendant' s cas e to be dismissed a s insubstantial o r immaterial . O r at least suc h i s the 
view of the majority o f the court . I f a  defendant i s to have one hand tied behind hi s back in 
defending hi s o r he r comment s o n statement s mad e withi n th e shelte r o f parliamentar y 
privilege, th e resul t wil l b e a  gros s restrictio n o f freedo m o f speec h i n a  democracy . A 
solution t o the dilemm a ca n be reached withou t resor t t o the Bil l o f Rights , but agai n s . 1 4 
seems of help. It can be seen as just a s important a s the long-standing s . 9. The New Zealand 
Bill o f Right s 199 0 emphasises everyone's  righ t t o freedom o f speech ; the Unite d Kingdo m 
Bill of Right s 1689 , also part o f New Zealan d law , emphasises the parliamentarian's right  to 
freedom o f speech in his own domain. Neither enactment need be seen as totally eclipsing the 
other. 

The solutio n adopte d b y th e Cour t o f Appea l ha s bee n t o orde r tha t th e actio n b e staye d 
unless an d unti l parliamentar y privileg e i s waived , bot h b y th e Hous e a s a  whol e an d th e 
plaintiff. Thi s appear s t o be i n accor d wit h suc h comparativel y fe w precedent s a s there ar e 
in Commonwealth jurisdictions, yet the Privileges Committee has now resolved that i t has no 
power to waive privilege, even (it seems) on a petition for that purpose. Prominent among the 
reasons give n i s the need to protec t witnesse s before parliamentar y committees , although i t 
must b e observed tha t neithe r i n argument no r i n judgment wa s there an y suggestio n i n the 
case that the privilege of a  witness could be waived withou t his or her joining in the waiver. 
Whether th e Committe e i s right , an d whethe r it s vie w coul d bin d subsequen t Houses , does 
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not matte r fo r presen t purposes . The presen t poin t i s simply tha t the 199 0 Bill of Right s and 
its declarations o f principl e ca n b e seen , i n an are a wher e th e la w ha s been uncertain , a s of 
equal influenc e i n workin g ou t a  solution . 

Another cavea t remain s t o b e added . Bot h th e recen t case s use d her e a s illustration s o f th e 
permeating them e are , o r ma y be , unde r appea l t o th e Priv y Council . I n evolvin g Ne w 
Zealand law , the Ne w Zealan d Court s ar e stil l subjec t t o the jurisdiction o f thei r Lordships . 
The las t wor d o n evolutio n i n thes e tw o instance s coul d therefor e res t wit h tw o othe r 
participants i n the Colloquium . 

At any internationa l gatherin g o f laywer s having freedo m o f speec h amon g the item s on the 
agenda, the Spycatcher  litigatio n wit h it s territorial version s i s a natural focu s o f attention. I 
must therefor e no t fai l t o la y clai m t o the statu s o f a  Spycatcher  ol d boy , an d eve n t o as k 
whether any other Judge had to write as many as three judgments on the subject?4 The stages 
of th e Ne w Zealan d litigation , initiate d b y He r Majesty' s Attorney-General , ar e reporte d 
consecutively i n [1988 ] 1  NZLR fro m pag e 12 9 to page 183 . At the las t stag e w e declined 
discretionary leave to appeal to the Privy Council , partly on the ground that the case required 
the Cour t t o balanc e th e claime d interest s o f th e Britis h Governmen t agains t th e claime d 
interests of the New Zealand pres s an d public . The approach o f a  New Zealand Cour t migh t 
be different fro m (no t surel y "to " as the headnote says ) that o f a  British Court , and i t would 
have place d th e Priv y Counci l i n a n invidiou s positio n i f require d t o determin e fo r Ne w 
Zealand a  clash o f interest s o f tha t kind . 

What w e did wit h the litigation i n New Zealand wa s to recognise that Wright , and others in 
any nationa l securit y service , mus t ow e a  lifelong dut y o f confidenc e t o the governmen t o f 
their country. I t did not see m to us to matter whethe r the duty stemmed from statute , equity , 
the royal prerogative or any other conceivable source. The duty may stem from more than one 
source, but surel y i t exists . No r did i t see m t o the Cour t o f Appeal , contrary t o the opinio n 
of the then Chie f Justic e a t first  instance , that i n one aspec t th e case might b e characterise d 
as an attempt to enforce i n the jurisdiction the penal law of another jurisdiction. The fact tha t 
the New Zealan d Governmen t ha d bee n persuade d t o lend suppor t t o the action brough t b y 
the Governmen t o f a  countr y i n a  sens e ou r progenito r an d no w ou r all y wa s enoug h t o 
overcome tha t obstacle; here we differed fro m th e result reached late r (no t earlier, pace Lor d 
Griffiths i n [1988] 3  All ER at 655) by the High Court of Australia, who disposed of the case 
by determinin g tha t i t was  non-justiciable i n Australia . 

We were not willing nevertheless to rubber-stamp the New Zealand Government's approbation 
of the British action. The late deeply-respected jurist D r F A Mann subsequently told me that 
he though t w e ha d no t give n enoug h weigh t t o th e wishe s an d assessment s o f th e tw o 
Governments. He is as likely to be right  as anyone. The factor s turnin g the scale s for us , in 
refusing firs t a n interi m injunctio n an d secondl y an y permanen t relie f b y wa y of injunction , 
account o f profits , exemplar y damage s o r otherwise , agains t th e local newspaper whic h had 
reproduced extract s fro m th e book published i n the Londo n Sunda y Times , were twofold. I t 
verged o n the absurd t o restrain a New Zealand newspape r from reproducin g informatio n o r 
alleged informatio n tha t wa s alread y i n th e internationa l publi c domain . Moreover , fo r th e 
purpose o f th e proceeding s i n Ne w Zealan d (an d likewis e thos e i n Australia ) th e Britis h 
Government formall y accepte d tha t th e injuriou s storie s i n Wright' s boo k wer e true . I 
remember the marked impac t on our Court when i t became clear that so much was conceded. 
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Breach o f confidenc e b y a  publi c servan t i s a  seriou s an d commonl y reprehensibl e step , as 
all human rights instruments recognise expressly or by implication. Occasionally though - and 
it ma y b e onl y ver y occasionall y -  the tim e come s fo r wha t Lor d Dennin g calle d "whistl e 
blowing". Concerne d a s we were with the Ne w Zealand publi c interest , no t automatically t o 
be identifie d wit h th e Unite d Kingdo m publi c interest , w e had littl e doub t tha t th e defenc e 
that publication was  in the public interest ha d to prevail in the light of the factual concession . 
Sometimes i t i s called th e iniquit y defence , to o narro w a  description . Th e circumstance s i n 
which th e judiciary ca n properl y hol d tha t a  Bil l o f Right s freedo m o f expressio n prevail s 
over a  Bill o f Right s o r internationa l instrumen t recognitio n o f confidentiality a s a protected 
value cannot b e encapsulated i n a phrase . Lik e so much els e i n the law, everything depend s 
on facts an d circumstances . Th e true motives o f the media i n an exposé o r an ostensible one 
may hav e to be weighe d i n deciding th e question . 

Lord Lester of Herne Hill, and this is the first an d possibly a technically proleptic opportunity 
of havin g th e pleasur e o f writin g tha t designation , ha s pointe d ou t tha t i n th e Spycatcher 
litigation the New Zealand Cour t of Appeal did not cite international instruments . That is true. 
In mitigation on e can only sa y tha t neithe r sid e asked u s to, and i t was before th e era o f the 
New Zealan d Bil l o f Rights . I f ou r judgment s neede d furthe r support , a s Franci s Man n 
thought, we could hav e foun d i t i n tha t quarter . Th e poin t t o stres s i s the on e s o well made 
by number s a t the Colloquium . An y restrictio n o f freedo m o f speec h i s to be regarded i n a 
democracy wit h deep suspicion, to be subjected to the closest scrutiny . It is a freedom alway s 
entitled t o the benefi t o f the doubt . 

All democratic nation s contribute to the universa l law , slowly bu t inevitabl y evolving , as to 
freedom o f speec h an d othe r basi c huma n rights . Partl y i t i s that consideratio n whic h lead s 
to the doubts already hinte d a t regarding th e retention o f a  New Zealand appea l to the Privy 
Council i n England , compose d essentiall y a s i t i s of Englis h an d Scottis h Judges . How can 
they honestly spea k fo r Ne w Zealand i n contributing to an international process ? I t is asking 
too much of them, schooled a s they are in the belief instinctively that English or Scottish law 
knows n o fellow , t o se e issue s fro m a  Sout h Pacifi c perspective. 5 I t i s asking to o much o f 
New Zealand Judges to expect them to fill a role different fro m tha t of their British, Canadian 
and Australia n counterpart s an d contemporaries , to accep t a  British lega l intellectua l yok e -
much thoug h th e leader s o f Britis h huma n right s though t ar e admired . Legislator s an d th e 
general public  do not understand these truths and are seldom encourage d t o understand the m 
by the media. That i s but one respect i n which faith i n the freedom o f speech enjoyed an d at 
times exploited b y the media i s the ultimate fallbac k position . 

Anti-Discrimination Legislatio n 

Long befor e th e 199 0 Bil l o f Right s wit h it s generally-expresse d right  t o freedo m fro m 
discrimination, Ne w Zealand ha d specifi c legislatio n agains t discrimination . I n recent week s 
there ha s been enacte d th e Huma n Right s Ac t 199 3 -

An Act to consolidate and amend the Race Relations Act 197 1 and the Human Rights 
Commission Ac t 197 7 an d t o provid e bette r protectio n fo r huma n rights  i n Ne w 
Zealand i n general accordance with the United Nations Covenants or Conventions on 
Human Rights . 
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An elaborat e piec e o f legislatio n o f 15 3 sections plu s Schedules , the Ac t enlarge s upo n th e 
preceding statut e law, an account o f which and the leading cases thereunder wil l be found i n 
Constitutional and  Administrative  Law  in  New  Zealand  b y Phili p Josep h (La w Boo k 
Company, Sydney , 1993 ) 13 0 e t seq . Th e Ac t constitute s a  Huma n Right s Commissio n 
chaired b y a  Chie f Commissione r (currentl y a n academi c lawyer , Margare t Mulgan) . It s 
members include the Race Relations Conciliator and the Privacy Commissioner : the office o f 
the latter , created by the Privacy Ac t 1993 , adds another player to the rather crowded huma n 
rights stag e i n Ne w Zealand . I t i s largely a  response t o the power o f the computer ; th e first 
holder o f the office i s Bruce Slane , a former Presiden t o f the New Zealand La w Societ y and 
well-known internationally . 

The rol e o f th e Huma n Right s Commissio n i s educationa l i n th e formatio n o f publi c an d 
political understandin g o f huma n right s issues . Ther e ar e wid e power s o f investigatio n an d 
report. Th e Ac t list s prohibite d ground s o f discriminatio n and , wit h sundr y exception s an d 
qualifications, outlaw s actio n base d o n suc h ground s i n variou s field s o f activit y -
employment, vocational control, partnership, education, disposal of land and accommodation , 
access t o publi c facilities , an d s o forth . Complaint s o f breache s ma y b e mad e t o th e 
Commission, an d thos e foun d t o hav e substanc e ar e usuall y settle d b y th e Commission' s 
mediation. Failin g settlement , th e Commissio n ma y brin g proceeding s befor e a  bod y o f a 
judicial character , th e Complaint s Revie w Tribunal . Th e Tribuna l ha s extensiv e power s t o 
grant relie f b y wa y o f mandator y remedia l orders , monetar y compensatio n fo r los s o r 
humiliation and distress, etc. From its decisions there are full right s of appeal on both fact and 
law to the Hig h Court , wher e the proceeding s ar e t o be reheard befor e a  Judge sittin g wit h 
additional members . Finall y ther e i s a  righ t o f appea l b y leav e t o th e Cour t o f Appea l o n 
questions of law. Thus the human rights administrative and adjudicatory machiner y i s linked 
to, and i n the judical aspec t integrate d with , the basic Cour t structur e o f th e state , a pattern 
to be found als o in other field s i n Ne w Zealand . 

No doubt the categories of discrimination are never closed, but the draftsman o f the 199 3 Act 
(I decline to say "draftsperson" ) appear s t o have mad e something no t fa r fro m a  bid i n that 
direction. Anyone in search of a catalogue might care to consult s.21 . Taking into account the 
numerous specific sub-classification s i n a section notable for dotting i's and crossing t's, there 
seem to be more than fifty prohibite d ground s of discrimination . Som e of the phraseology i s 
unexpected, and som e o f th e substance striking : 

"Ethical belief , whic h mean s th e lac k o f a  religiou s belief , whethe r i n respec t o f a 
particular religio n o r religions o r al l religions" 

"Political opinion , whic h include s th e lac k o f a  particula r politica l opinio n o r an y 
political opinion " 

"The presence i n the body o f organisms capabl e o f causing illness" . 

Thus s.2 1 migh t b e calle d i n som e respects , an d withou t depreciatin g it s laudabl e an d 
necessary purpose , discriminatio n fo r th e connoisseur . Bu t s o fa r th e bul k o f complaint s 
apparently relat e to more familiar discriminator y practices , such a s sexual harassment i n the 
workplace o r racial intolerance . For the most par t the Tribunal ha s been able to keep its feet 
on the ground. For instance "robust banter" was found to be not truly insulting to Australians. 
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Perhaps o n th e othe r sid e o f th e lin e wa s th e Tribunal' s findin g o f breache s o f th e Ac t b y 
newspapers carryin g a n advertisemen t offerin g a  positio n a s a  servic e statio n attendant , 
required t o pour petrol , to a "keen Christia n person" . Although the Prime Ministe r of the day 
did no t fai l t o take th e opportunit y o f pronouncin g th e la w t o b e a n ass , he di d s o withou t 
expressly drawin g to the attention o f the people tha t i n this instance wha t wa s involved wa s 
law enacte d b y Parliament . 

The Waitang i Case s 

The presen t visi t t o Sout h Afric a ha s underlined tha t th e Ne w Zealan d experienc e i n recent 
years in dealing with the justiciable claims of an indigenous people may not be without som e 
relevance to the problems awaiting a reconstructed Republic . In the newspaper Business  Day, 
7 Septembe r 1993 , a n articl e fro m Simo n Barbe r i n Washingto n convey s th e view s o f 
consultants an d officer s o f th e Worl d Ban k there ; whil e market s an d propert y right s shoul d 
be fortified, th e status quo  is economically irrational . Instea d of wide-scale , capital-intensive 
white commercia l farms , ther e shoul d be , accordin g t o th e argument , a  shif t toward s 
small-scale farming wit h black smallholders: farm size s not exceeding "wha t one family wit h 
a tractor would comfortably manage" . It is said that no one aside from th e PAC is suggesting 
expropriation bu t that , once th e AN C i s i n power , th e urba n trad e union s an d th e need s of 
unemployed urban youth should not be allowed to monopolise attention. A rural restructurin g 
will b e required . Claim s to lan d bot h genera l an d specifi c wil l hav e to be adjusted. Al l thi s 
for economically rational rather than racially-based reasons. In any event, Mr Nelson Mandela 
is reported a s having promise d tha t privately-owne d lan d an d propert y woul d no t b e seize d 
by a n AN C government. 6 

The Ne w Zealan d analog y canno t b e pressed to o closely . Th e overwhelmin g predominanc e 
of black numbers i n Sout h Afric a contrasts  wit h a  New Zealand situatio n i n which less than 
15 per cent  o f th e populatio n ar e Maori , althoug h thei r growt h rat e i s faster . I t i s i n idea s 
capable o f modificatio n o r development , rathe r tha n imitation , tha t th e Ne w Zealan d 
developments ma y possibly b e helpful . 

The judiciary has a part to play in the just evolution of a diverse yet integrated and functiona l 
society. The following accoun t reflects largely the lessons of sitting in a series of cases in the 
New Zealand Cour t o f Appea l i n which the Cour t was  faced, probably a s never before, with 
the nee d t o adjudicat e fo r a  societ y no w multicultura l -  there  ar e man y from  othe r Sout h 
Pacific Island s o r o f India n o r Chines e extractio n -  and forme d fundamentall y b y the union 
of tw o races , the predominantl y Britis h Europea n an d th e Polynesia n Maori . Whe n w e had 
to confron t thi s tas k virtuall y afres h an d realistically , i t wa s a  fa r cr y from  th e nineteent h 
century colonia l day s when Judges could spea k of the founding Treat y o f Waitang i 184 0 as 
"a praiseworthy devic e to pacify savages " or " a simply nullity" . 

As any adjudication i n the sphere of race relations i s almost sure to be, the answers rendered 
by th e Cour t o f Appea l hav e bee n followe d b y controvers y an d misrepresentation . Th e 
misrepresentation ha s no t bee n confined t o the uninformed ; som e wh o have aspired to , and 
probably deserve , the accolad e o f statesmanshi p hav e bee n driven  t o descend . I n writin g a 
judgment i n this field  on e i s acutel y consciou s o f th e risk  o f misconstruction . One' s word s 
have to be chosen carefully . Still , it is hard fo r anyon e writing abou t a  race relations case to 
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be completel y objective . Wit h academi c lawyers , fo r instance , ingraine d approache s o r pe t 
theories tend to creep in . So it i s that, while recognising tha t there ha s been much admirabl e 
academic and even scholarly writin g on the subject, I  should prefe r thos e seriously intereste d 
in it to read the Court o f Appeal judgments themselves before commentarie s thereon. To date 
the mai n reporte d judgment s ar e New  Zealand Maori  Council  ν  Attorney-General [1987 1 1 
NZLR 641 (the lands case); New Zealand Maori Council ν Attorney-General [1989 ] 2 NZLR 
142 (the forests case ); Tainui Maori Trust Board ν Attorney-General [1989 ] 2 NZLR 513 (the 
coal case);  Te  Runanga  o  Muriwhenua  Inc  ν  Attorney-General  [1990 ] 2  NZL R 64 1 (th e 
fisheries case);  New  Zealand  Maori  Council  ν  Attorney-General  [1992 ] 2  NZL R 37 6 (th e 
broadcasting case); and Te  Runanga o  Wharekauri  Rekohu Inc ν  Attorney-General [1993 ] 2 
NZLR 30 1 (th e sealord case). 

The Treat y o f Waitang i 184 0 wa s mad e betwee n Quee n Victori a (b y he r representative , 
Captain Willia m Hobson ) an d numerous Maor i chiefs (ther e wer e more than 50 0 signatorie s 
eventually). I t i s a  deceptivel y simpl e documen t o f onl y thre e articles , wit h introductor y 
recitals an d a  conclusion . Ther e ar e Englis h an d Maor i versions , whic h d o no t completel y 
tally. The key features ar e that the Queen acquires governance o r sovereignty and the Maoris 
become British subjects, but they are guaranteed the full exclusiv e and undisturbed possessio n 
of thei r Land s and Estates , Forests , Fisherie s an d othe r propertie s s o long a s i t i s their wis h 
and desire t o retain th e same i n their possession . I f they ar e disposed t o alienate, the Crow n 
has an exclusive right o f pre-emption . The Maor i tex t use s "taonga" (treasures ) fo r th e other 
properties, a term whic h ha s been hel d t o embrace th e Maor i language , now under threa t of 
extinction: se e the broadcasting  case. 

Regrettably, ove r th e year s th e pressure s o f colonia l expansio n brough t wit h the m man y 
breaches o f the Treaty , suc h a s acquisition o f land s a t undervalu e o r from Maor i havin g n o 
authority fro m th e trib e t o sell , th e compulsor y takin g o f lan d o r it s seizur e fo r allege d 
rebellion, failur e t o se t asid e promised reserves , use o f trus t lan d fo r othe r purposes , and s o 
forth. The Treaty has always appealed to by Maori complainants as their intended safeguard . 
At times a more cynical attitude to it prevailed on the European side . For long the ascendant 
public polic y wa s integration : throug h intermarriag e an d assimilatio n Maor i distinctivenes s 
was seen as ultimately disappearing . But in much more recent times the emphasis has shifte d 
to the importance o f preservin g a  flourishing Maori identit y an d culture , and to raising thei r 
socio-economic status . 

For long, too, the orthodox view was ascendant that the Treaty was of no legal force o r value, 
unenforceable i n the Court s excep t insofa r a s i t might b e incorporated i n the law by statute . 
A Priv y Counci l decisio n i n 194 1 was  th e highwate r mar k o f tha t approach : Te  Heuheu 
Tukino ν Aotea District  Maori Land Board [1941 ] A C 308 . But that wa s half a  century ago. 
The year s sinc e th e secon d worl d wa r hav e see n a  vas t genera l chang e i n internationa l 
attitudes to the rights o f colonised indigenou s peoples . New Zealand law , like Canadian and 
Australian law, has naturally begun to be evolved against a changed background of values and 
circumstances, and wit h a  changed spirit . Ther e ar e those wh o contend tha t the Treaty mus t 
be seen as the foundation documen t o f Ne w Zealand, not only i n fact a s it undoubtedly was , 
but i n la w also : a  kin d o f grundnorm , a  politica l compac t a s fundamenta l fo r ou r Sout h 
Pacific countr y a s was  Magn a Cart a fo r England . Th e Court s hav e no t ye t ha d t o fac e 
squarely the profound jurisprudentia l question s raised by such contentions; and long may that 
remain th e position . 
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In any event ther e have now been some very significant recognition s of the Treaty by statute. 
Especially notable is the Treaty of Waitangi Act 197 5 and the amending legislation extending 
its scope . Th e Ac t establishe s th e Waitang i Tribunal , wit h a  majorit y o f Maor i members , 
whose functio n i s t o inquir e int o an d mak e recommendatio n t o th e Crow n upo n claim s 
submitted b y Maori . Policies , act s o r omission s o f th e Crown , an d eve n parliamentar y 
legislation a s fa r bac k a s 184 0 ma y b e th e subjec t o f claim s tha t Maori s hav e bee n 
prejudicially affecte d inconsistentl y wit h th e principle s o f th e Treat y o f Waitangi . Fo r th e 
most par t th e Tribunal' s conclusion s ar e recommendator y only , althoug h i n strictl y limite d 
spheres it may make binding orders. In practice, however, it s recommendations have a moral 
force whic h canno t b e an d i s no t ignore d b y th e Governmen t o f th e day . Th e 
recommendations ar e no t necessaril y implemente d in  toto  o r i n th e precis e manne r 
contemplated b y the Tribunal , but the y lea d t o negotiations an d sometime s settlement s o n a 
major scale . The present governmen t ha s embarked o n a  policy o f endeavouring t o settle al l 
outstanding claim s by the end o f the century. Possibl y thi s i s optimistic, but rea l progress i s 
being made , real goodwil l displaye d t o practica l effect . 

In the changes the Court s have had a  formative rol e stemming i n part fro m othe r legislatio n 
recognising th e Treaty . Th e prim e exampl e i s th e State-Owne d Enterprise s Ac t 1986 , a 
measure prompte d b y the prevailing marke t philosoph y an d havin g the immediat e objec t o f 
ensuring th e conduc t o f certai n stat e activitie s o n a  commercia l basis , with th e prospec t o f 
ultimate privatisation. The risk that land and other assets held by the Government migh t pass 
out of public hands and so become unavailable for satisfying Maor i claims led to the insertion 
of a  provision o f wha t wa s to provide profoun d effect . I t i t s . 9 . 

s. 9. Nothing in this Act shal l permit the Crown to act in a manner that i s inconsistent 
with the principles o f th e Treaty o f Waitangi. 

What th e legislator s mean t b y th e "principle s o f th e Treaty " was  not defined ; i t i s doubtfu l 
whether ther e wa s an y clea r concep t i n thei r minds . Necessaril y i t fel l t o th e Court s t o 
interpret th e phrase . The line of case s already cite d hav e turned chiefl y o n it s interpretatio n 
and application.  I n the leading case , the lands case, the analogy o f partnershi p wa s selected 
by the Cour t o f Appea l as a sort of shorthand . The Crown and the Maori are seen as partners 
owing mutua l dutie s o f goo d fait h an d reasonablenes s i n thei r dealings . Th e dutie s o f th e 
Crown extend to providing proper safeguards fo r Maor i claims and remedies for part breaches 
of th e Treaty . Th e dutie s o f th e Maor i includ e reasonabl e co-operatio n an d loyalt y t o th e 
Queen and the state . 

These ma y see m generalities , an d s o the y are , bu t the y hav e ha d soli d an d demonstrabl e 
practical effect . Perhap s th e bes t illustratio n concern s se a fisheries . Th e overfishin g b y 
non-Maori interest s o f traditiona l Maor i fishin g grounds , o n whic h the y ha d depende d fo r 
subsistence, created  a  situatio n unforesee n a t th e tim e o f th e Treaty . Accepte d a s a  livin g 
instrument, th e Treat y ha d t o be applied i n a  way taking int o account the realities o f lif e i n 
present-day Ne w Zealand. I n effect th e Waitangi Tribunal (whic h is not strictly a  Court) and 
the Court s produce d b y thei r decision s a  situatio n i n whic h i t becam e obligator y o n th e 
Government t o provid e fo r Maor i som e reasonabl e shar e o f nationa l fishin g resources . I n 
effect, i n the Sealord case, the Court of Appeal approved a pact or deed of settlement between 
the Government an d leading Maor i negotiators whereby, by purchase of shares in the leading 
fishing company  an d otherwise , th e Governmen t provide d mor e tha n 2 3 per  cent  o f th e 
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fishing quota s for Maori , with a  20 per cent  share o f any new quot a issued i n future. Thi s is 
quite a  spectacular , ye t a  just, result ; for , althoug h the y ha d legitimat e grievance s a s to past 
virtual appropriation o f their fisheries, the Maori people compose les s than 1 5 per cent  of the 
total population . 

Let i t be repeated tha t the foregoing page s about th e Treaty o f Waitangi , like the rest o f this 
paper, ar e n o mor e tha n a  sketch . Th e nex t step s fo r thos e wishin g t o explor e th e subjec t 
further woul d b e to rea d th e decision s t o whic h reference s hav e bee n give n an d th e report s 
issued b y th e Waitang i Tribuna l recordin g th e result s o f it s extensiv e an d continuin g 
investigations. Th e whol e subjec t ma y b e i n a  sens e linke d wit h th e Ne w Zealan d Bil l o f 
Rights Ac t 1990 . I n providin g redres s fo r pas t injustice s th e Waitang i decision s ma y b e 
classified a s a form o f positiv e discriminatio n withi n th e concep t o f s . 19(2 ) of tha t Act . 

My colleagues an d I  have spen t muc h tim e o n Bil l o f Right s an d Treat y o f Waitang i cases . 
It i s stretching an d anxiou s work , callin g I  think fo r effort s t o follo w a n approac h differen t 
from tha t require d in , or sufficien t for , case s i n traditiona l field s o f privat e law . The reward 
to b e foun d i n thes e labour s i s a  sens e o f th e worthwhil e an d probabl y indispensabl e 
contribution tha t th e judiciary an d th e lega l professio n ca n mak e toward s th e evolutio n o f 
more just nationa l an d internationa l societies . 

Endnotes 

1. I n Novembe r 199 3 th e referendu m resulte d i n a  clea r majorit y fo r proportiona l 
representation, a  form o f whic h ("MMP" ) wil l no w b e introduced . 

2. Se e no w TV 3 Networ k Lt d ν  Everead y Ne w Zealan d Lt d [1993 ] 3  NZLR 435 , and 
Television Ne w Zealan d Lt d ν  Prebbl e [1993 ] 3  NZLR 513. 

3. Trollop e dre w a  rather odiou s character,  quit e withou t th e char m o f som e editor s of 
the presen t day , wh o wa s nonetheles s sincer e i n hi s belie f tha t hi s scandalou s 
"revelations" were i n the public interest . On e difficulty wa s that h e had cease d t o be 
able to distinguish trut h fro m falsehood . 

4. Othe r ol d boy s a t th e Colloqui m ar e Lor d Browne-Wilkinson , who , whe n 
Vice-Chancellor, delivere d a n earl y Spycatche r judgmen t i n England ; Presiden t 
Michael Kirby , who wrote the first majorit y judgmen t i n the New South Wales Court 
of Appeal; and Anthony Lester , beside whose record o f arguing the case sixteen times 
my ow n judicial figur e pale s into insignificance . 

5. Th e recen t judgmen t o f thei r Lordship s i n Attorney-Genera l fo r Hon g Kon g ν  Rei d 
contains som e significan t concession s o n thi s point . Thes e ar e valuable , bu t the y 
cannot remov e th e basic problem . 
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6. M r Mandela said that the SADF controlled abou t 40 % of the country's land which the 
ANC woul d ''certainly " us e t o compensate thos e wh o had los t lan d unde r apartheid . 
The prevalenc e o f initial s i n Sout h Africa n politica l discours e -  other example s ar e 
NP, CP, IFP, DP, CP, AZAPO, SACP, TVBC, COSATU, CDOESA, TEC is supposed 
to have led an irreverent commentato r t o suggest tha t the Republic be renamed Sout h 
Acronym. 
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