V The Guilty Pleas and Plea Bargaining

The hearing of the oral evidence of witnesses and cross-examination
is a time-consuming process not only in committal proceedings, but also,
naturally, at the trial of a criminal case. At trial, the prosecution may
produce additional witnesses; witnesses for the defence will also be heard
whereas they are generally absent from committal and both sidesmay conduct
vigorous and lengthy cross-examinations. In the following chapter there will
e an examination of the inroads that have been made into the viva voce
evidence rule; the present section, however, is concerned with the elimination
of the need for proof by means of = straightforward or negotiated guilty plea.

The inherent advantages of the disposal of cases by guilty pleas
were outlined in Chapter II: where a plea of guilty is tendered and accepted,
the hearing is expedited due to there being little or no fact finding or argu-
ments on points of law or procedure and no jury deliberations. In a summary
cause disposed of by guilty plea the accused appears before the court,
satisfies the judge thaf his plea is voluntary and that he is aware of his
legal right to have the case against him proved beyond a reasonable doubt,
and then he is sentenced. Many of these advantages, however, may be lost in
relation to indictable offences where the plea is not taken until the con-
clusion of committal proceedings. Traditionally, whether or not the accused
intended to challenge the case alleged, the preliminary inquiry still took
place with the hearing of prosecution witnesses and a decision by the judge
as to whether or not a prima facie case existed. This did provide a measure
of protection against an accused pleading guilty, for whatever reason, where
the prosecution's case was too weak to support the facts. The argument can
be made that this safeguard should remain, given that the existence of plea
bargaining may produce involuntary or coerced pleas of guilt. This is one
possible mechanism for assuring that in the circumstances of a varticular
case there is at least prima facie evidence to justify a guilty plea.
Nevertheless, throughout the Commonwealth the screening function of pre-
liminary inquiries is on the decline whereas discovery is on the increase.
One of the perceived advantages of discovery is that it encourages guilty
pleas in those cases where the prosecution's evidence is strong.1 Current
practice therefore promotes guilty pleas while neglecting in the same measure
to provide safeguards against potential abuse.

In those jurisdictions where written statements may now be tendered
in committal proceedings, committal is expedited for the defendant who in-

tends to plead guilty:2 the hearing is either waived on the basis that all
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evidence is in written form, or the magistrate makes a decision as to the
viability of the case on the basis of the written statements., Little or no
court time is used. Some countries have gone further by allowing a plea of
guilty to be lodged in advance of or at the preliminary hearing which in many
cases will not only save the time of the judiciary and the court, but also

of the prosecution in preparing and lodging written statements in the
statutory form. Where full committal proceedings are still the norm, the
savings in time by allowing guilty pleas to be lodged at this earlier stage
are even more substantial.

As far back as 1943, the South Australian Parliament enacted an
amendment to the Justices Act providing that where a defendant appeared
before a special magistrate, or two or more justices on a preliminary in-
quiry charged with a "minor indictable offence",3 the defendant at any
stage of the proceedings, whether any statement had been taken from wit-
nesses or not, could plead guilty to the offence or any of the offences charged
against him., Thereafter, the court was to treat and dispose of the case
summarily.4 This provision is still in operation.

A new procedure was introduced in Uganda in 19625 which enabled
certain magistrates to convict a person on his own plea of guilt c¢cn a charge
of manslaughter or rape, or of an attempt to commit such offence or of aiding,
abetting or inciting the commission of it. Unlike the South Australian pro-
cedure, this covered a more serious class of offences. In view of this,
minor procedural protections were also enacted. In the case of manslaughter,
the consent of the Director of Public Prosecutions was necessary before
such a conviction could be made, and in any case, if the magistrate considered
that the interests of justice demanded it, the accused could be provided
with legal advice before being called upon to plead.6 The provision of
legal aid, however, was purely within the discretion of the magistrate, and
given the seriousness of the charges involved and the sentences that could
be imposed (the defendant was to be sent to the High Court to be sentenced)
reservations as to the fairness of such a procedurewere expressed.7 Uganda
has since reversed its position on this issue and preliminary proceedings
are now mandatory for all offences not triable by a magistrates' court,
notwithstanding that the accused intends to plead guilty to the charge.8

Other jurisdictions which have passed legislation in this area have
restricted the right to plead guilty in serious cases in some respects in
order to provide appropriate protections for the defendant. In New
Zealand, the Summary Proceedings Amendment Act, 1976, permits a plea of

guilty to be received before or during a preliminary hearing but only where
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the defendant is legally represented.9 In New South Wales such a plea may
only be tendered where a person is charged with an indictable offence not
punishable by life imprisonment,lo and the decision to accept the plea is

within the discretion of the justice.11

When a guilty plea is not lodged timeously, its advantages are
substantially reduced. A not guilty plea which, near the date set for trial,
or even on the actual day of trial, is changed to a plea of guilty results
in all the time-consuming work of making arrangements for convening the trial
having been wasted, including the time of witnesses, who will have been put
to considerable inconvenience.12 In addition, court schedules will be upset:
where a guilty plea is received at short notice, the ensuing hearing will be
much shorter than anticipated, but it is unlikely that other cases can be
called on for hearing at such short notice. The court will remain empty while
cases pile up outside the door.

Defendants often delay tendering a guilty plea until they have
been able to assess the strength of the prosecution's case, If this
information is not forthcoming at the outset, the decision is retarded.
Hopefully, those developments providing or eﬁcouraging early or extensive
discovery will help to counter this difficulty. The accused may also with-
hold his plea of guilty to give himself time to prepare a favourable picture
of himself to present to the judge at sentencing. By pleading not guilty
initially, he provides himself with a breathing space in which he can, for
example, get a steady job, make restitution, obtain good character references
and so on, These factors may be taken into account by the judge and the
ultimate result, the sentence, may be more favourable to the accused.13
It is also conceivable that in the light of more widespread knowledge of
the existence of plea negotiation, an accused and his counsel will '"hold
out" in the hope of securing a more favourable 'bargain".

A measure designed to avoid the problems of late pleas tested in
Scotland was the requirement that an accused person who has pleaded not
guilty should renew his plea four days before the date fixed for the trial.
It was thought that while this necessitated another brief appearance in
court, this might at least have the effect of preventing the unnecessary
attendance of witnesses on the day of trial. This was tried extensively in
the courts in Glasgow but was a complete failure.14 An alternative pro-
cedure which has been suggested is that use sﬁould be made of continuations
(remands, adjournments) without plea rather than pleas of not guilty which

result in the fixing of trials which are eventually withdrawn.15 Alternative
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measures which have been considered in Scotland at least involve the in-
voking of sanctions against a defendant where there is a late change of plea
or where a case proceeds on a plea of not guilty but the court is of the
opinion that the defence was of no substance. It was concluded, however,
that if the first of these measures were introduced it would result in more
cases going to trial in order to avoid the sanctions; and the second proposal
could be interpreted as putting a premium on pleas of guilty, offending
against the principle that an accused is entitled to require the Crown to
prove its allegation and would also involve a reciprocal right to expenses
against the Crown in the event of an acquitta1.16 Encouraging guilty pleas
and the timely lodging of such must be more subtle than coercive and must
represent the actual wishes of the accused.

There has existed in Scotland since 1887 a procedure very favourable
to an accused who does tender an early guilty plea: it is known as ''section
31 procedure".17 This provides that in solemn procedure (roughly equivalent
to trial on indictment) an accused person who desires to have his case
disposed of quickly and intends to plead guilty is entitled to give written
notice to this effect, through his solicitor, to the office of the Crown
prosecutor., This notice is given by letter, and the present law requires
that it be signed by the accused's solicitor. An indictment in short form
(it will not include a list of witnesses or productions) is thereafter
served on the accused along with notice to appear in the lower court at an
early date, Sentence may be imposed by the sheriff in appronriate cases;
in others he remits the case to the High Court for sentence.18 At the
present time this expedited procedure is only available where the accused
is legally represented. The Thomson Committee on the Criminal Procedure of
Scotland recommended that this restriction be lifted and the indications
are that this recommendation will be implemented.19 As a noted commentator
on Scots law has observed, this procedure does offer subtle inducements for
the accused detained in custody to plead guilty: the length of any pre-trial
detention is curtailed considerably and the possibility exists that in a
limited number of cases the sheriff will not remit the case to the High
Court in circumstances where the Crown might be expected to fix a trial in
that court. This could result in a lighter sentence for the accused.20

The invitation, offer and acceptance of inducements to plead gullty
through what are commonly known as plea negotiations probably exist in
some form or another in most Commonwealth jurisdictions even though they may
not be officially recognized.21 In South Australia, for example, an accused

may bargain with the Crown to accept a plea of guilty to one charge and
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withdraw others or to accept a plea to a lesser crime than that charged. But
the bargain cannot include as a term the fact that the prosecutor will make
a plea for any particular sentence to be passed.22 In Canada on the other
‘hand, the practice of the prosecutor "speaking to sentence' as part of an
agreement with the accused seems to be quite widely accepted.23 A practice
exists in Jamaican Resident Magistrates' Courts whereby a clerk of court may
accept a plea of guilty to the lesser of two offences;24 in Kenya, although
the process of plea bargaining has not been statutorily formalised, in
practice there exists an informal process whereby a plea to a lesser offence
may be accepted, or less frequently, charges withdrawn in return for a guilty
plea.25

The ethical concerns surrounding plea bargaining are not the real
issue here, rather the point to be examined is the extent to which it has been
recognised as a legitimate practice having a function to play in expediting
the hearing of criminal cases.

Above-board acceptance of plea bargaining as

part of the criminal justice process will ease

the pressure of court congestion. Acceptance
requires the earnest efforts of the bar and

bench, and perhaps of the parliament and the
public, to set realistic guidelines for the case
of the participants in the criminal process.
Attorneys and judges must have certain knowledge
of which forms of plea bargaining are acceptable
and which are not. Perhaps the development of
different forms of plea bargaining is required

to suit local conditions. The crucial decisions
must be whether the judiciary will be an active
participant in the process. It is crucial because
judicial integrity is at stake., The '"cherished
image" of the impartial arbiter in the battle
between the Crown and the accused may Bg tarnished
when the judge descends into the ruck.

The authority for accepting a lesser plea already exists in the
legislation of many Commonwealth countries, Some of these provisions are
quite general, stating little beyond the fact that a lesser plea may be
aceepted. In England, for example, section 6(1)(b) of the Criminal Law Act,
1967, provides that where a defendant is arraigned on an indictment for any
offence, and can lawfully be convicted on such indictment of some other
offence not charged in such indictment, he may plead not guilty to the offence
charged but guilty of such other offence, although it is always in the
discretion of the judge to refuse to allow a plea to a lesser offence. What
exactly are the lesser offences for each charge are not specified. 1In
contrast, some other jurisdictions specifically enumerate the lesser in-

cluded offences which may be accepted for each offence. In Tasmania,
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Chapter XXXIX of the Criminal Code Act 1924-77 sets out the powers of con-
viction upon particular indictments. A general provision enables the accused
to plead guilty to "any other crime of which he might be convicted upon such
indictment".28 The Act further provides that upon an indictment for murder,
for example, an accused may be convicted of manslaughter; concealment of birth;
causing the death of child before birth or infanticide.29 Upon an indictment
for stealing; obtaining property by a false pretence; cheating or receiving
stolen property, the accused may be convicted of any of such crimes respect-
ively.30

Where the lesser included offences are specified a measure of
guidance is provided for the party charged with the responsibility of
accepting or rejecting a plea of guilty to a lesser offence. Additionally,
in some jurisdictions, judicial consent is required before such a plea can
be accepted;31 in others it is the prosecutor's consent that is necessary.32
The recognition of plea bargaining contained in legislative measures such
as these is at most implicit and very little guidance is given to those in-
volved in plea bargaining. Fortunately, the legitimacy or otherwise of plea
bargaining practices has been addressed more explicitly in a small number of
key judicial decisions which have had a notable impact on the practice of
plea negotiation.

In R v, Turner,33 a case which in itself had little to do with plea
bargaining, the English Court of Appeal took the opportunity to make some
general observations and guidelines on the subject:

(1) counsel must be free to advise a plea of guilty if he thinks that that
is in his client's best interests, and to advise it strongly. He is entitled
to point out that such a plea showing an element of remorse is a mitigating
factor which may reduce sentence. He must emphasize that his client must
not plead guilty unless he has committed ''the acts constituting the offence
charged";

(2) the accused must have complete freedom to choose his plea:

(3) there must be free access between counsel and judge, but any discussion
must be between the judge and counsel on both sides. Lord Parker C..1.
thought that the discussion should be in private in case counsel might want
to discuss some mitigating factors like illness, which should not be made
known to the accused, or might wish to discuss whether it would be proper

to accept a plea to a lesser offence;

(4) the judge may say that whatever the accused pleads, the sentence will
or will not be of a particular kind, such as probation or imprisonment. He

should never indicate that the sentence will be severer if the accused goes
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to trial. This would amount to undue pressure on the accused, depriving him
of a free choice;

(5) defence counsel should disclose to his client any discussion which has
taken place with the judge on sentence.

The Turner decision alleviated the former
discrepancies in practice, especially among

a minority of over-zealous barristers (and on
occasion, judges) who sought to expedite justice
by encouraging a guilty plea without due con-
sideration of the case in question. The guidelines
in Turner expressed in cogent lucidity the mode

of conduct to be observed both in approach and
substance, to plea bargaining.

In the Bahamas, due to the fact that section 142 of the Criminal
Procedure Code provides that the practice of the Supreme Court in its criminal
jurisdiction shall be assimilated, as far as circumstances permit, to the
practice of the High Court of Justice in England, plea bargaining is officially
recognised and acceptable since it was sanctioned in Turner.35

In contrast, a negative relationship between the Turner decision and
the practice of plea bargaining has been put forward in the Australian state

. . 3 . . . .
of Victoria, 6 Since the early 1970s the county courts in Victoria have
experienced a marked decline in guilty pleas from 75.4 per cent in June 1571
to 61.8 per cent in December 1976, with more people exercising their right
to trial by jury. It is felt that changes in plea bargaining practices in
Victoria in the early part of the decade may well have contributed to the
decline in guilty pleas. Despite the qualified approval given to plea
negotiation in Tumer, the case created a certain amount of controversy and
criticism in legal circles in Australia. It is argued that the Victorian
judges, especially county court judges, decided that they would discourage
the practice, which would explain to some degree, the declining number of
guilty pleas over the period studied. Failure of defendants to get some
idea of the possible penalty could result in decisions to go to trial.37

This trend was compounded by the Australian case of Bruce v. The Oueen38

which unilaterally condemned the practice of plea bargaining and is seen as
having had a deterrent effect on the practice of plea bargaining.39 Thus,
court decisions have had a significant impact on the use of guilty pleas to
expedite the hearing of criminal cases.

A novel situation in relation to plea bargaining exists in Ontario,
There, in 1972, the government became involved in promoting and regulating
plea negotiations by issuing guidelines to the Crown Attorneys who prosecute

criminal cases in the courts and whose consent is a necessary prerequisite
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for a plea to a lesser offence to be accepted in court.40 These have no
statutory force, of course, but their persuasive value is considerable.41

It is worth setting out the nine principles in full:

(1) The proper administration of justice is the paramount consideration in
all plea discussions, and, as with all the duties of the Crown Attorney, due
regard must be had for the rights of the accused, the protection of the
public and the interest of the victim in accepting the plea of guilty to a
lesser or included offence,

(2) The Crown Attorney should do nothing to compel a plea of guilty to a
lesser number of charges or a lesser or included offence.

(3) The Crown Attorney should indict only on those charges on which he in-
tends to proceed to trial or, in trials in the Provincial Court (i.e. the
lower court), the Crown Attorney should, with leave of the court, withdraw
those charges on which he does not intend to proceed to trial.

(4) The Crown Attorney should not consent to the acceptance of a plea of
guilty to an offence which has not been committed.

(5) The Crown Attorney should not consent to the acceptance of a plea of
guilty to a charge that cannot be prosecuted because it is barred at law.

(6) In all discussions with defenece counsel, the Crown Attorney must main-
tain his freedom to do his duty as he sees fit. Nothing should be said or
done to fetter the freedom of the Crown Attorney and the defence counsel.
(7) The Crown Attorney may state to defence counsel the view he may give

if asked by the presiding judge to comment on the matter of sentence. The
Crown Attorney should not agree to a specific sentence. He may draw the
attention of the presiding judge to any mitigating or aggravating circum-
stances that may appear to him to be relevant and may make submissions con-
cerning the appropriate form and range of sentence. However, he should take
the clear position that the matter of sentence is strictly for the judge and
that any statement that is made cannot bind the Attorney General in the
exercise of his discretion whether to appeal against a sentence or not,

(8) The Crown Attorney always should consider himself as agent of the
Attorney General and, as such, responsible for the proper administration of
justice.

(9) Apart from exceptional circumstances neither the Crown Attorney nor the
defence counsel, either alone or together, should discuss with the judge
matters bearing on the exercise of the judge's discretion, in the judge's
chambers or any place other than in open court. Where attendance in the
judge's chambers is dictated by the circumstances, the Crown Attorney should

always request that a court reporter be present to take down the full discussion
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which should form part of the record of the case, All representations tc the
judge on which he is to base the exercise of his discretion concerning a plea
of guilty should be made in open court.42

Other jurisdictions which have a public prosecution service might
consider similar guidelines with appropriate modifications according to the
desired format of plea bargaining. For those countries which have a system
of private prosecutions, guidelines addressed to prosecuting counsel may not
be as effective, More general statements such as the one contained in
Turner may have to suffice, although some thought should be given to pro-
viding some form of guidelines to police prosecuting counsel where they

exist.

The guilty plea process and its encouragement through plea negotiation
is a useful way to expedite certain criminal cases, but extreme care must be
taken not to pursue this end with a total disregard for the means involved.
The ultimate decision to plead guilty must be that of the accused. Recognis-
ing and regularising the plea bargaining process could make it a fairer one
with more limited possibilities of abuse. Of the different methods which
have been reviewed here it would appear to the author that the type of system
prevailing in Scotland - a legal rule providing a right to an expedited
hearing and other peripheral benefits available to all serious offenders -
is a most appropriate one. The procedure is on a formal rather than an ad
hoc basis, the latter being susceptible to wide variations in practice; it
is available to a wide class of offenders as a group whereas pressure to
plead guilty is more keenly felt when a procedure proceeds on an individual
basis, and the "inducement'" is a similar one for all accused.

Perhaps the most useful long-term measure we can pursue in this area
is to scale down our expectations of the guilty nlea process and plea bargain-
ing. It must be realised that it can only relieve the problems of the
criminal courts to a limited extent and that other ameliorative measures must

be sought,
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