
CHAPTER 4 

SOME PROVOCATIVE  PROPOSITIONS 

These very tentative generalized conclusions, impressions and hypotheses were drawn 
up from our reading of the papers and other material collected during the course of the 
pilot project and of the S.P.T.L. Working Party on Academic Law Publishing. The y were 
prepared as a working paper for the seminar with the intention of provoking discussion and 
criticism and they are presented here, with only minor textual amendments, with the same 
end in view. 

The propositions represent an initial attempt to collect in a single place some of 
the more common themes that have been expressed, and their very generality, particularly 
in a relatively unsystematic form arouses some questioning. Point s made at the seminar 
ranged from the doubt as to the appropriateness of the aspirational model to pluralistic, 
multi-lingual countries where precedent is less central to the development and application 
of law, to the effect of the educational system as a whole on the performance of legal 
academics, and to particular issues of economics and planning. W e do not personally agree 
with all the propositions, still less do we feel that they are universally applicable to 
all th e jurisdiction s wit h which w e ar e concerned . Rathe r the y ar e presente d a s a 
convenient and, we hope, suggestive starting-point for considering a number of the general 
issues in relation to any particular jurisdiction. 

A. In  Relation  to  the  Aspirational  Model 

1. (a ) I n all small jurisdictions existing legal literature, in terms of products, falls 
far short of the orthodox aspirational model (as stated in chapter 2). 

(b) Thi s may have adverse, or in some instances positive, effects on the efficiency 
of legal services and legal education, but a direct relationship is difficult to 
document. 

(c) Th e aspirational criteria may need adjusting for different types of jurisdiction 
and for different models of legal development. 

B. In  Relation  to  Producers  and  Resources 

2. (a ) I n most smal l jurisdiction s ther e is a vacuum with regard t o distribution o f 
responsibility for the production of most classes of legal literature. 

(b) Thi s i s th e bigges t singl e facto r i n producin g th e a d ho c growt h o f lega l 
literature a s publication s ar e produce d i n respons e t o marke t deman d o r 
individual interest and not in response to perceived 'needs'. 

(c) Plannin g fo r local legal literature confronts an immediate problem due to the 
conflict o f prioritie s an d interest s a s perceive d b y differen t groups : 
government, private practitioners , academics, unions, advisory groups, foreign 
business enterprises etc. 

(d) I n som e cases , and fo r various reasons , institutions an d groups may actually 
resist the publication of information about decisions, or about the area of law 
in which they operate. 

3. (a ) I t i s a  commo n complain t tha t government s d o no t giv e a  sufficientl y hig h 
priority (especially in respect of resources) to the development of local legal 
literature. 

(b) Despit e this general feeling very rarely, if ever, has the case for such a claim 
been stated in a sustained and systematic way. 

4. (a ) Wher e there is no local law school there is an almost total absence of expository 
and critical works. 

(b) Whethe r there is a law school or not the tradition of legal writing by officials, 
judges and practitioners in the 19 or early 20c has faded; reasons given include 
greater pressure of work and lack of incentive, but these do not constitute an 
adequate explanation. 

5. (a ) Wher e a law school exists it is assumed (by government, professionals etc.) that 
they will make a substantial contribution to the development of local literature. 
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(b) I n man y jurisdiction s i t i s assume d tha t thi s contributio n wil l includ e 
documentation, law reporting, producing journals and books to meet practitioners' 
needs as well as academic and student interests and research. 

(c) Mos t local law schools appear t o have made a contribution o n both a  smaller and 
less systematic scale than was potentially within their capacity. 

(d) Th e reasons for this vary from place to place and are related t o such factors as 
the leve l an d continuit y o f staffing ; th e lac k o f incentiv e t o undertak e wor k 
that i s tim e consuming , no t withi n th e individua l academic' s rea l spher e o f 
interest, lack s academi c prestig e an d ma y deman d specialize d skill s whic h a n 
academic does not necessarily possess. 

(e) Th e potential contribution of postgraduate researc h students to the localization 
of legal literature has been almost entirely overlooked in most jurisdictions. 

(f) A  centralize d researc h scheme , particularl y i n countrie s wit h n o commercia l 
publishers, may help to ensure th e availabilit y o f fund s an d als o keep researc h 
in line with agreed national priorities. 

C.. In  Relation  to  the  Economias  of  Publishing 

6. (a ) Th e domination of much small jurisdiction publishing by multi-national publishin g 
companies, often with bases fa r removed fro m th e jurisdiction , has resulted no t 
only i n hig h price s fo r publishe d works , bu t ha s als o bee n a  brak e o n loca l 
writing. 

(b) Fo r caree r an d prestig e reason s loca l outlet s ar e ofte n by-passe d i n favou r o f 
publishing i n international journals or with foreign publishing houses. 

(c) Th e desir e fo r internationa l recognitio n ma y lea d writer s t o concentrat e o n 
topics which are not at all, or not exclusively, of local importance. 

7. (a ) Bu t local outlets can generate legal literature as much as they service it. 

(b) I f a  journa l i s started , article s eve n i f of variable qualit y wil l appear , and 
the same is true of books if a local publisher shows interest in publishing legal 
works. 

8. (a ) I n most smal l jurisdictions littl e attentio n ha s been pai d t o the most economi c 
and efficient means of publishing legal literature. 

(b) Thi s ma y b e du e t o th e retentio n o f se t idea s a s t o wha t constitute s 
'publication'. 

(c) I n a very smal l jurisdictio n xeroxin g o r duplicatin g essentia l materia l ma y b e 
the sensibl e wa y o f disseminatin g informatio n abou t la w a s fe w copie s wil l b e 
required. 

(d) I n a  slightl y large r marke t subsid y scheme s fo r printe d work s ma y serv e th e 
purpose better, but economical production methods can still be used. 

9. A  carefully administered subsidy scheme can have considerable effect, 

(a) i n facilitating publication by cutting the publisher's risk, 

(b) a s a catalyst and stimulus to research. 

10. (a) I n the absence o f formal, or systematic informal , pressures, such a s compulsor y 

subscription to law reports, it is likely that a high percentage of the potential 
professional customers for local legal literature will not in fact purchase it. 

(b) Thi s seems t o vary fro m place to place and empirical research is required before 
explanations can be advanced. 

(c) I n most smal l jurisdiction s th e potentia l internationa l marke t fo r loca l lega l 
literature i s no t adequatel y exploited ; a  national , regiona l o r internationa l 
distribution agency fo r legal publications might go a long way to remedy this. 

11. Little attention has been paid, either by individual jurisdictions or by international 
aid agencies , t o creatin g scheme s whereb y jurisdiction s wit h simila r condition s an d 
problems can exchange information and assistance. 

-35-



D. In  Relation  to  the  General  Context  of  Legal  Information  and  Legal  Development 

12. (a) Mos t lega l literatur e i s produce d o n th e 'orthodo x model ' whic h treat s 
professional lawyer s an d la w student s a s th e primar y user s t o th e almost tota l 
exclusion o f almost al l othe r classe s with a n interes t i n local la w and i n th e 
operation of the legal system. 

(b) Professiona l lawyer s and students tend t o operate regularl y i n only par t o f the 
total lega l syste m an d th e degre e o f acces s t o an d penetratio n o f th e lega l 
system withi n societ y a s a  whol e varie s ver y muc h fro m jurisdictio n t o 
jurisdiction. 

(c) Th e publicatio n o f la w fo r th e peopl e i s usually give n a lower priorit y b y th e 
authorities unless there is a deliberate policy to the contrary. 

13. (a) Th e better documented lega l system always dominates over the less well documented 
(Paliwala). 

(b) A  lack of local legal literature, particularly report s and expository works leads 
to reliance o n foreig n source s plu s inhibitin g th e developmen t o f a local legal 
culture. 

14. (a) Th e proble m o f developin g a  loca l lega l literatur e i s mor e acut e and/o r mor e 
complicated i n a multilingual society . 

(b) Thi s is especially s o where the language of legal education, and therefore of 
academic writing is different from that of practice in the courts or from that 
of the general population. 

(c) A n officia l languag e switch-ove r i n the court s an d i n educatio n ca n lea d t o 
literature relate d problem s e.g. , translatio n o f source s o f law, translatio n 
of legal terminology . 

(d) Amon g th e wide r implication s i s th e threa t o f greate r isolatio n o f 
professional lawyers and law students from international legal developments. 

15. (a) Ther e ma y b e danger s attendan t o n th e unthinkin g adoptio n o f th e orthodo x 
model. 

(b) Fo r example in some instances ther e are strong arguments fo r avoiding a rigid 
literary formulation of existing customary law principles and procedures. 

(c) Th e creation of a technical legal literature designe d solel y fo r professional 
users ma y mak e understandin g of , an d acces s t o th e lega l syste m mor e 
problematic fo r the general public. 

16, (a) Som e o f th e mai n function s performe d b y lega l literatur e i n larg e 
jurisdictions are replaced in small ones by; 

i) informa l networks of oral communication 
ii) us e o f a  singl e centralize d librar y o r centr e whic h i s physicall y 

accessible to nearly all professional users. 

(b) Thes e factors operate less satisfactorily when there is geographical dispersal 
of users and/or increasing numbers of users. 

(c) I n othe r word s th e absenc e o f literatur e ma y b e les s problemati c i n a 
physically smal l jurisdiction than in a medium sized one (in market terms) . 

(d) Informa l network s o f communication abou t la w exis t i n all jurisdictions , but 
their nature , exten t an d function s var y considerabl y fro m jurisdictio n t o 
jurisdiction. Thi s i s almos t a  totall y neglecte d topi c i n studie s o f th e 
legal profession. 

17. (a) I n the colonial situation within the common law world the development of legal 
literature seems to follow a roughly similar pattern. 

i) pre-literat e (i n term s o f professiona l literature ) -  customar y o r 
religious law. 

ii) officia l colonial phase - published legislatio n 

iii) (ii ) plus non-academi c literatur e -  a d ho c productio n o f reports , digests, 
lower court handbooks, treatises by officials and lawyers. 
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iv) (ii) , (iii ) plu s academi c phas e -  a d ho c productio n a s abov e plu s mor e 
critical literature. 

(b) Othe r currents , whic h ma y b e separat e o r inter-related , ma y affec t th e 
development of legal literature and may lead to a 'plannin g phase1. Suc h factor s 
may include: 

i) change s in official ideology 

ii) nationalis t feelin g (followin g independence ) articulate d i n officia l polic y 
with regard to law 

iii) th e development of a law school 

iv) a  programme of law reform 

v) a n official language switch-ove r 

vi) a n injection of aid for a planned programm e 

vii) a  policy aimed at developing a sense of nationality in a plural society. 

18. In ver y smal l jurisidctions , a t thi s stag e i n thei r development , computer s hav e n o 
role to play in meeting the legal information needs of professional users. 

19. In respec t o f secondary writings , even i n smal l jurisdiction s i t i s no t uncommo n t o 
find: 

(a) concentratio n on areas of no great social significance; 

(b) neglec t of areas of special social significance; 

(c) duplicatio n of effort; 

(d) wast e of talent on relatively trivial tasks; 

(e) inefficien t or otherwise unsatisfactory systems of publishing primary sources; 

(f) inappropriat e choices of forms of communication unsuited t o their purposes; 

(g) th e predominance of one ideology or of a single approach to law; 

(h) over-concentratio n o n one legal standpoint, for instance tha t of appellate cour t 
judges, to the neglect of other important legal standpoints - and so on. 

20. The influenc e o f economi c factor s o n expository literatur e ca n be ver y great . Cos t 
may be the single most importan t influenc e o n length. Ofte n student s provid e a more 
attractive marke t tha n practitioners t o a commercial publisher , but where a work can 
be sol d a s servin g severa l market s simultaneously , ther e wil l b e pressur e t o forc e 
works into that mould to the detriment of one function or another. On e reason for the 
continued dominatio n of the textbook i n legal educatio n i s because, by virtue o f its 
reference functio n an d it s clai m t o cove r whol e fields , i t i s typicall y mor e 
attractive commercially t o law publishers than most other types of educational work. 

21. In large jurisdictions and, a  fortiori  i n small ones economic factors tend to lead to 
bunching of expository literature , concentrating o n those field s for which ther e is a 
reasonably assure d educationa l market. Certai n standar d areas , such a s contract and 
tort and land law, may suffer from over-concentration, other areas, such as industrial 
property, welfar e la w o r consume r la w ma y b e neglecte d becaus e th e marke t fo r suc h 
works i s restricted . Similarl y innovatio n ma y b e inhibite d becaus e publisher s wil l 
wait fo r courses t o develop and courses will wait fo r books. Conten t analysis of the 
spread o f expositor y literatur e i n a  particula r jurisdiction , eve n i n terra s o f 
standard expository categories, might reveal some striking and unwholesome imbalances. 

22 Eve n more strikin g imbalance s ma y b e foun d i n th e kind s o f subject s covere d o r no t 
covered b y a  syste m o f orthodo x la w report s -  fo r example , onl y case s involvin g 
serious or exotic crimes are reported. 
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