
CHAPTER 6 

LEGAL PUBLISHING IN PAPUA  NEW  GUINEA:  SEVERING 

THE COLONIAL LINK 

By Abdul  Paliwala* 

Introduction 

It is the purpose of this article to examine th e effectiveness o f communication o f 
the la w t o th e peopl e o f Papu a Ne w Guine a throug h th e device o f law publishing. Th e 
primary emphasis, as in any discussion of law publishing, will b e o n the written form , 
by whic h la w reports , statutes , an d la w text s ar e produce d b y establishe d la w 
publishers. However , a critical analysis of law publishing needs to have an ambit which 
includes othe r media -  such a s the radio, film and computer.'' Anothe r important point 
is tha t th e audienc e o f la w publishin g i s no t a n undifferentiate d whole . Th e mai n 
division is between the layman and the potential or actual law experts. Yet , even among 
law expert s ther e ar e differen t need s amon g practitioners , academics , student s an d 
para-professionals. Change s i n publishin g t o on e grou p wil l necessaril y affec t th e 
other. 

The peopl e ar e ultimatel y affecte d b y law-publishin g whethe r suc h publishin g i s 
directed t o them or to professional lawyers . Thi s may soun d a  littl e strang e when on e 
considers the turgidity of the typical law book. However , such turgidity is symptomatic 
of the mystifying role of law and lawyers in society. Suc h a role provides the context 
of, and restrains any changes in , law publishing. Thus , it is usually assumed that law 
involves highly technica l skill s which ca n onl y b e utilize d throug h th e medium o f th e 
lawyer. Th e primary focus of traditional law publishing is the lawyer. Others , such as 
politicians and bureaucrats come a poor second, and the people of course, come last. 

The Papua  New  Guinea  Context:  The  Colony-Metropolis  Link 

The lin k betwee n la w publishin g an d th e rol e o f law and lawyer s i n society ha s a 
special significanc e i n Papu a Ne w Guinea , a s th e countr y i s i n th e proces s o f 
de-colonization. Papu a Ne w Guine a share s wit h othe r under-develope d countrie s th e 
experience o f poverty , illiteracy , th e colonia l past , th e lac k o f a  full y develope d 
legal professio n an d interactio n o f customar y an d colonia l laws . I t ha s als o som e 
peculiar problem s i n tha t th e country ha s a  larg e geographical are a (47,00 0 sq . km.), 
but a small population (abou t 3 million) fragmented int o some 700 language groups. Fo r 
many part s o f th e country , contac t wit h colonialis m an d it s concomitant s o f wester n 
style under-development , law , profession s an d educatio n hav e com e onl y i n th e las t 
twenty years. 

Thus at present ther e ar e jus t 8 0 nationa l lawyer s i n Papu a Ne w Guinea , an d 12 0 
national magistrates. O f th e lawyer s there are only thre e academics. Man y of the law 
graduates from the University o f Papua New Guinea end up doing non-legal administrativ e 
work. Apar t fro m th e national s ther e i s a  highl y significan t grou p o f expatriat e 
lawyers workin g fo r th e governmen t an d i n privat e practice . Th e la w schoo l a t th e 
University o f Papua New Guinea is small and has been in existence for barely ten years, 
and until recently has been completely staffed by expatriates on short-term contracts. 

The most important influenc e on the law and la w publishing i n Papua New Guinea has 
been th e colony-metropoli s lin k between Papu a New Guine a an d Australia . Australi a i s 
really a  sub-metropolita n powe r -  i t ha d itsel f a  colonial relationshi p wit h England . 
This latte r facto r ha s had a  specia l influenc e o n th e la w i n tha t Papu a Ne w Guinea' s 
"received" colonia l la w i s a  mixture o f Australian an d Englis h laws . Th e legislativ e 
schemes, the judicial system, and the professions in Papua New Guinea differ very little 
from thei r Anglo-Australia n counterparts . Statute s ar e frame d i n th e sam e draftin g 
language as in Australia or England. Ther e is a high judiciary comprised of the Supreme 
and Nationa l Courts , before whic h Englis h o r Australia n barrister s an d solicitors , or 
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Papua New Guineans, with an LL.B. from the University and one year practical training at 
the Lega l Trainin g Institut e practice . Th e lowe r courts , however , ar e staffe d b y 
magistrates with varying degree s of para-professional training . Th e Village Courts are 
unusual in that they are being staffed b y lay village magistrates chosen by the people. 

The commo n la w lin k produce s th e dependenc e o f Papu a Ne w Guine a o n metropolita n 
legal materials ; fo r th e mos t par t Australia n an d Englis h text s ar e use d i n th e 
country. Moreover , even material s devote d particularl y t o Papua New Guinea, includin g 
the Law Reports, are publishe d i n Australia. Som e year s ago , it would no t have bee n 
possible to detect much difference between the standard equipmen t o f a Papua New Guinean 
lawyer, academic or student and tha t of his Australian counterpart. Tha t is, available 
legal materials reflected th e dominant lega l culture, which was Anglo-Australian. 

It can be said o f the legal literature prior to 1973 that it was sparse, lacking i n 
depth an d mostl y too k th e for m o f a  Papu a Ne w Guinea n glos s o n th e dominan t Anglo -
Australian lega l culture. Th e Melanesia n Law Journal onl y commence d publicatio n a s a 
slim volume i n 1971. An y informatio n on characteristics o f Papua New Guinea la w which 
were peculia r t o thi s societ y ha d t o b e gleane d fro m th e wor k o f anthropologist s o r 
through assiduous researc h int o primary materials , including th e odd cyclostyle d pape r 
written for limited purposes and audience b y a government lawyer . 

The colonial link has a great impac t on the ideological level . Th e legal materials 
from England an d Australia are abundant, have a long tradition , and are apparently cer-
tain. Fo r example, the judges find i t much easier and comfortin g t o rely on Australian 
precedents tha n t o tak e o n th e challengin g tas k assigne d the m b y th e Constitution o f 
developing an underlying la w suitable t o the circumstances o f the country. Thi s rein-
forces the belief tha t the common law is a superior and more sophisticated lega l system 
whose diffusion into the forme r colony ca n be of great benefi t t o the ne w society . I n 
the comments received on the Law Reform Commissions's working paper, it was often argued 
that th e grea t disadvantag e o f customar y la w i s it s uncertaint y a s compare d wit h th e 
common law which i s a 'certain' system. Consequently , it is argued that the needs of a 
country suc h a s Papu a Ne w Guine a ca n b e bes t me t b y "prunin g th e Englis h oak" . 
However, any objectiv e examinatio n o f condition s i n Papua New Guinea will revea l tha t 
the soil and climate are not suitable for English oaks. I n fact, according t o Bayne, it 
is doubtfu l whethe r th e genuine commo n la w was eve r transplante d o n Papua Ne w Guine a 
soil.6 Th e received la w of this country can at best be described a s 'colonial law'. 

One aspec t o f thi s colonia l lega l syste m wa s th e merge r o f judicia l an d admini -
strative powers in the hands of the kiaps  (patro l officers). Th e substantive law itself 
had som e specia l features , produce d b y a  curiou s blen d o f racia l discriminiatio n 
against, and paternalisti c protectionis m o f Papua New Guineans. A t th e sam e time , the 
interests o f foreigner s wer e safeguarde d i n th e law s relatin g t o land, labour, mining 
and contracts. Customar y la w survived t o a limited exten t in the lower courts, but the 
people's respons e t o a n alie n lega l cultur e wa s t o settl e dispute s i n thei r ow n 
unofficial courts. 

Yet, apart fro m the ideological factor s involved, there are othe r influences whic h 
put int o question th e colony -  metropolis link . Thes e include communication problems, 
the cost factor and the time factor. 

Communication Problems 

Anglo-Australian material s ar e inadequat e fo r Papu a New Guinean s i n that the y do 
not for m an adequate too l of communication. Thi s i s mainly becaus e English i s usuall y 
the thir d languag e fo r Papu a New Guinean people . Complicate d word s and lon g sentenc e 
style resul t i n th e meanin g bein g lost , especiall y o n th e student s an d traine e 
magistrates. Moreover , slow reading speeds make large law books difficult hurdles. 

Much i n Anglo-Austrialia n material , an d particularl y i n cases , i s los t o n th e 
people becaus e the y d o no t kno w abou t th e societ y fro m whic h th e cas e an d th e la w 
emanate. I  was brough t t o an abrupt halt i n the middle o f a "traffic lights " case in 
class b y th e realizatio n tha t n o suc h thing s existe d (a t tha t time ) i n Papu a Ne w 
Guinea. Case s involving complicate d item s of machinery, as in Farr  v  B u t t e r s 9 can  b e 
extremely difficul t fo r students . Thi s does not mean tha t suc h cases are irrelevant . 
The point is intended t o illustrate a difficulty. On e way out of this difficulty in the 
classroom i s t o use case s more attuned t o local circumstances, whether fro m Papua New 
Guinea o r fro m simila r jurisdictions . I f thi s i s no t possible , the n car e ha s t o b e 
taken b y th e tex t write r i n illustratin g th e cas e -  b y diagram s i f necessary . Th e 
country's language s an d cultur e als o hav e specia l qualitie s whic h ca n b e utilize d t o 
great advantage . Th e us e o f ' tok b o k i s ' (metaphor ) an d imager y ar e particularl y 
important.10 
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But the problem shoul d not be seen merely as one of improving tex t books, but of 
improvement in the whole rang e of legal materials . Th e most importan t are a i n which 
improvement isneede d i s i n the drafting o f legislation . Man y Papu a Ne w Guineans, 
including lawyers, become baffled by the language of legislation. Again , written text s 
are not necessarily th e best means of communicating informatio n on customry law. The 
most importan t aspec t o f customary la w is the dispute settlemen t process  an d not the 
norms. I n the circumstances media such as film and slides become much more relevant. 

Cost Factor 

Imported la w book s ar e extremel y expensiv e fo r peopl e i n under-develope d 
countries. The y constitut e a  drai n o n scarc e foreig n exchang e reserves . Fo r the 
student i t mean s tha t hi s boo k allowanc e o f K10 0 per yea r i s no t sufficien t t o 
adequately suppl y his needs for the eight differen t course s he may have to take.11 Fo r 
the practitioner it means an enormous outlay on books if he is going to have an adequate 
law practice. Thi s doe s not put back the expatriate Por t Moresby law firm, accustome d 
as it may be to high earnings . However , it does pos e a considerable burde n fo r the 
Papua New Guinean practitione r intendin g t o set up a rural practice. 12 I n the short 
term, as most Papua New Guineans can get easy ban k loans , thi s may not appear to be a 
big problem . However , the easy finances may dry up in the future. Secondly , the high 
cost of books will contribute to a high fee structure, and together with other factors, 
make the lawyer eve n furthe r out of reach of the ordinary Papu a New Guinean tha n he is 
already. 

Australian prices tend to be much higher than English ones. I t might be considered 
that costs could be reduced by switching ove r to English work s rathe r tha n Australian . 
Unfortunately, this way of reducing costs is blocked by the Australian "mark-up". Unde r 
this system Butterworths (UK) , for example, will not sell directly to a Papua New Guinea 
distributor. Instea d al l boo k sale s hav e t o be mad e throug h Butterworth s (Aus.) . 
Consequently, Thornton' s Legislativ e Draftin g whic h costs  K8.8 0 ($A15.00 ) in England 
costs $A28.0 0 i n Australia and K29.00 i n Papua New Guinea. 13 It  ma y be possible for 
Australian lawyers with their extremely hig h earning s to afford thes e luxuries. Bu t in 
Papua New Guinea it becomes a  prohibitive cost . Th e difference i n price can only be 
explained on the basis of the existence of two profit centres. 

The Englis h Languag e Boo k Societ y provide s a  small rang e o f cheaper tex t books . 
However, servic e i s limite d an d th e book s d o no t see m t o be boun d fo r tropica l 
conditions an d tend t o come apar t i n the heat. 14 Th e only booksho p whic h make s any 
serious effort to stock law books is the University Booksho p (Por t Moresby) . However , 
for financial reasons the bookshop only stocks text books which have been prescribed for 
a particular course. Tha t is, there is normally not even a choice between Winfield and 
Salmon! Fo r thos e individual s wh o are abl e t o affor d it , direct purchasin g fro m 
Australian, Englis h o r American boo k store s o r publishers ca n increase th e range of 
choice; for the rest there has to be heavy reliance on the resources of the library. 

The Librar y a t the University ha s not been lackin g i n money, an d it has been 
possible t o orde r book s i n multipl e copies . Als o th e Australia n Universitie s 
inter-library loa n schem e an d the (Australian) Commonwealt h Attorne y General' s Offic e 
provide reasonabl e acces s t o books. Nevertheless , al l this stil l leave s lawyer s in 
Papua New Guinea at a disadvantage i n comparison wit h the vast resource s availabl e to 
lawyers in a developed country . 

High cos t o f book s mean s tha t th e material s availabl e t o a  lawye r i n a n 
underdeveloped countr y are very poo r compare d wit h thos e in western countries . I n the 
circumstances, it is important to make rationa l use of available money . Fo r example, 
there is no reason for any student to purchase new law books every year when these books 
are often out of date within the next two or three years . Boo k lendin g and exchanges 
would save money which could then be used to provide richer materials for the student or 
the lawyer. Librarie s could obtain some of the benefits of these savings which could be 
used t o suppl y th e student s an d practitioners wit h muc h bette r researc h materials , 
particularly i n area s wher e th e lawyer ha s to dea l wit h counterpart s fro m Wester n 
countries. 

The Time  Factor 

Ordering books, whether for practitioners o r students, has the added hazar d pose d 
by time . Book s tak e abou t six weeks to arrive fro m Australia . However , if you are 
ordering an English wor k an d the Australian distributo r i s out of stock, it can take 
anywhere betwee n si x weeks and a year to have the m delivere d t o Australia and several 
more week s t o transship. A s a consequence , badl y neede d studen t text s ofte n d o not 
arrive until halfway throug h the semester, in spite of the fact that orders were placed 
several month s ahead . A n inefficien t universit y booksho p (no t uncommo n i n 
underdeveloped countries ) does not assist in lessening the time lag. 
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The New  Direction:  Disengagement,  Liberation  and  Fulfilment 

The nee d fo r disengagement fro m th e colony-metropolis lin k i n lega l literatur e 
arises fro m th e desire o f Papua New Guineans t o fashion a new legal system . Th e old 
system find s hardly any proponents. A s a former Minister for Justice put it: 

"In this country the law was an instrument of colonialism and a means whereby 
the economic dominance of the white man was established ove r us." 15 

Perhaps the greatest need for change will emerge out of the Law Reform Commission's 
proposals on the Underlying Law. 16 Th e basic proposa l is that customar y law which is 
being creativel y develope d b y the courts shoul d for m the basis for the underlying law. 
The commo n law should onl y hav e a subsidiary role . Thi s demand s completel y ne w legal 
thinking on the part of our lawyers. I t is vitally importan t to establish a Papua New 
Guinean legal literature which is relatively independen t of the colony-metropolis link. 

There are four requirements for an independent lega l literature. Th e first one is 
the availability of sufficient researc h resource s for monitoring the life of the law in 
action. Ther e is no use basing the legal system on customary law if there is no way of 
finding out , simply an d efficiently, wha t thi s la w is. 17 Second , ther e i s nee d t o 
develop lega l materials , bot h o f a primar y an d secondar y natur e whic h ar e readily 
available to the different audiences which exist for the law. Third , it is obvious that 
standard wester n lega l materials , whethe r fo r students o r for practitioners, can be 
highly misleadin g i n their stati c emphasi s on the "law as it is" and on western lega l 
concepts. Th e criteria for the suitability of legal materials in Papua New Guinea need 
to b e different , an d shoul d include : (a ) th e understandin g o f la w i n it s 
political-economic context ; (b ) the appreciatio n o f changeabilit y o f law ; (c) the 
integration o f Melanesia n norm s an d value s int o th e law. Last , buildin g fro m a 
customary base means utilising the peoples' own law. I f the legal changes taking place 
are to be effective they shoul d activel y involv e the people. Therefore , apart fro m the 
need to monitor the peoples' law, it becomes important for the government to communicate 
effectively to the people how it is shaping the new system. 

Some change s hav e bee n takin g plac e i n legal publishin g sinc e self-governmen t in 
1973. I t is now intended t o discus s wha t th e present situation  i s in relatio n to 
different aspect s o f communication of the law in relation to our four objectives . I t 
is, however, important to bear in mind that the audience for the legal literature is not 
homogeneous. Fo r our purposes the two main type s of audience are the ordinary peopl e 
and the law experts. Bot h can be further sub-divided. Amon g the ordinary people , the 
main divisio n is between the literate and the non-and semi-literate . Amon g the 'legal 
experts' one finds fou r mai n classes . Thes e include : (a ) the fully qualifie d lawye r 
including th e judge s an d practitioners ; (b ) the magistrates ; (c ) the bureaucrats , 
professionals and business people whose work involves the law; and (d) the law students. 

This disparat e audienc e need s differen t level s o f communication . However , the 
practicalities of a small jurisdictio n ofte n dictat e tha t on e medium mus t suffic e for 
many classes. Thi s is apparent in publications undertaken by commercial publishers. A s 
the market needs to be as wide as possible to be attractive, the publication is tailored 
towards a wide audience and may often lose in quality. A n alternative approach is that 
of recent publications of the Law Reform Commission, which aim at three different level s 
at once . Th e summarie s i n Pidgin , Mot u an d Englis h ai m at th e wides t possibl e 
audience. Th e Report sectio n aims at the educated publi c and some lega l experts . Th e 
draft legislation, and particularly, the annotations aim at the legal expert. 18 

The following is a review of the different type s of legal literature , highlighting 
some of the problems connected with each type. 

A. PRIMARY  SOURCES 

1. Customary  Law 

As has been stated already, customary law is intended to be the basis of underlying 
law of Papua New Guinea. Yet , in terms of legal literature it is the least developed . 
There is hardly any primary source material on customary law. Wha t littl e exists is in 
the for m o f works b y anthropologists. 19 Yet , the primary concer n o f anthropology , 
including legal anthropology, has been to study customary law from a western comparative 
perspective rather than from a law development perspective. 

Primary source material of varying quality exists in the form of local and district 
court judgments in cases involving customary law. However , this is not recorded or kept 
in any systematic fashion . Villag e Court s are also an important potentia l sourc e of 
information on customary law, but at present the recording of Village Court decisions is 
not sufficiently detaile d to make them a good sourc e of customary la w literature. Th e 
National and Supreme Courts have had very little to do with customary law. 
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This deart h o f informatio n call s fo r a  systematic approac h t o the compilation o f 
primary sourc e material. I t is not the purpose i n this paper t o discuss th e merits o f 
different way s o f recordin g customar y law , suc h a s legislation , restatements, or case 
studies.20 Fo r present purposes it is important tha t an organized stud y shoul d be made 
and th e information collecte d shoul d b e systematically recorde d an d b e made available. 
A most importan t consideratio n i n dealin g wit h communicatio n o f customar y la w i s tha t 
one i s involve d no t merel y wit h substantiv e norms , bu t suc h matter s a s procedures , 
sanctions an d values . On e i s concerne d wit h th e la w i n actio n an d no t wit h forma l 
rules. 

Two recen t development s nee d t o be mentioned i n thi s connectio n -  th e governmen t 
has recentl y approve d a  projec t fo r th e stud y o f customar y la w b y th e La w Refor m 
Commission. Th e Commissio n wil l appoin t a  co-ordinato r wh o wil l b e responsibl e fo r 
co-ordinating informatio n fro m a  wid e variet y o f sources , includin g magistrate s an d 
student researc h assistants . Secondly , a  recen t stud y don e fo r th e La w Refor m 
Commission b y Professo r Twinin g recommend s th e establishmen t o f a  Lega l Informatio n 
Centre.21 Th e centre will serve a wide need fo r co-ordinating th e two-way processes of 
communication o f information about law of all kinds. Thi s will be of great benefit for 
the documentatio n an d communicatio n o f customar y law . However , th e vie w i s rightl y 
taken that information about customary la w cannot be isolated fro m information on other 
sources of law if we are to develop an integrated legal system. 

2. Archives  and  Court  Records 

Archives an d cour t record s for m a  primar y sourc e fro m whic h researc h ca n tak e 
place. Yet , unti l recently , ther e ha s bee n n o archiva l polic y i n relatio n t o th e 
keeping of legal records in Papua New Guinea. Lega l materials contained i n the National 
Archives are not kept separately. 

Court record s ar e no t kep t a t th e Archives , bu t ar e retaine d a t th e individua l 
court houses . Thi s di d no t pos e a  bi g proble m fo r th e Suprem e an d Nationa l Cour t 
because of the centralisation of the courts. Th e records are kept in a fairly organized 
form. Importan t published judgment s are regularly indexed . Thi s is very important for 
the legal researcher because there were no law reports prio r t o 1973 , and becaus e eve n 
now th e Papua New Guinea Law Reports are limited in nature. 

If th e situatio n a t th e National cour t i s generall y fairl y satisfactory , tha t a t 
the lower courts is chaotic. Eac h court maintains it s own records with no policy as to 
which records to maintain and which t o dispose of. Thi s poses a particular problem fo r 
collecting informatio n on customary law , because it is the lower courts rather than the 
National Court, which tend to deal with customary law cases. Th e Land Titles Commission 
and th e Land Courts , however, have a  better organized syste m of documentation.-2 Thi s 
is important i n an unregistere d customar y lan d syste m becaus e judicia l settlement s ar e 
often not accepted b y th e public, and dispute s o n th e sam e parce l o f lan d ca n run for 
generations. 

The situatio n i s reall y difficul t i n th e cas e o f Villag e Cour t records. 23 Th e 
present syste m o f keepin g cour t record s provide s ver y inadequat e informatio n fo r a 
person intending to monitor the courts. Ther e is more space on the record for the names 
of magistrates than for factual information about the case. A better system is now being 
devised. However , a more important problem is that most of the court clerks are at best 
semi-literate, and find it difficult to put down accurate and comprehensive information. 

The proposed Lega l Informatio n Centr e ca n fil l an importan t gap in the collection 
of legal records. 24 Ideall y all legal records which are more than five years old should 
be centralized . Th e primar y nee d i s no t fo r centralization , however , bu t fo r 
co-ordination.25 Th e Centre can help in establishing fir m guidelines for the keeping of 
the records and for their manner of keeping. I t can also organize the monitoring to the 
appropriate lega l audience . I n relatio n t o th e Villag e Courts , th e Centr e coul d 
establish link s wit h th e mor e articulat e Villag e Cour t clerk s t o obtai n deepe r 
information on village cas e law. Similarly , Local and District Cour t magistrates coul d 
send a selection of their judgments to the centre. 26 

Apart fro m the proposal t o establish a  Papua New Guine a Lega l Informatio n Centre , 
there wa s i n 197 5 a  proposa l b y th e Britis h Governmen t fo r th e establishmen t o f a 
Pacific Law Centre for the members of the South Pacific Forum countries. 27 Por t Moresby 
was mooted a s a base fo r th e centre. However , a number o f governments, including th e 
Papua Ne w Guine a government , oppose d th e centr e o n th e basi s tha t i t woul d hav e 
long-term financial implications for them and that it was not a priority area. Thi s was 
unfortunate because much could be gained b y the pooling o f resources and information in 
the South Pacific countries. 

3. Law  Reports 

Formal la w reportin g onl y starte d i n Papu a Ne w Guine a i n 1963 . Th e Papu a Ne w 
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Guinea Law Reports are produced in an annual volume of about 450 pages by the Council of 
Law Reporting which is chaired by the Chief Justice. However , the editing and printing 
is done in Australia by the Law Book Company. Ther e is a commercial arrangement unde r 
which th e governmen t guarantee s t o purchas e 30 0 copies , makin g th e printin g a 
financially viable proposition fro m the point of view of the Law Book Company. The Papua 
New Guinea Law Reports only report selected judgments . Th e resultant gaps are filled in 
two ways . Firs t ther e i s the practice o f the courts unde r whic h mos t significan t 
National and Supreme Cour t decision s are circulated i n a cyclostyled for m t o selected 
members of the legal profession. 

Secondly, since 1974 , the University of Papua New Guinea Law Faculty has produced a 
digest calle d Papu a New Guinea Law. 28 Thi s attempt s t o digest all available Nationa l 
and Supreme Court decisions , and is sold at an inexpensive rat e to the legal audience . 
Production of the digest has been heavily dependen t on the availability of a qualified 
research assistan t t o do the work. Althoug h th e Editor o f Papua Ne w Guinea La w has 
recently decided that selected lowe r court cases will also be digested, this does not in 
itself solv e the problem of communicating informatio n o n the crucial part s of the law 
which are dealt with by the lower courts. 

The presen t syste m o f publishin g th e Law Report s i s no t inefficien t an d is 
relatively economi c and one would not wish to disturb it unless the alternative syste m 
was at least equally efficient . On e difficulty i s that of the limited availabilit y of 
skilled manpower. A t the present time , if the production of the Law Reports were to be 
localized, ther e would probabl y be a need to appoint an expatriate editor , as suitable 
qualified Papu a New Guineans are all in other hig h statu s positions . However , if the 
law reporting unit  was combined wit h the proposed Lega l Informatio n Centre , this woul d 
result i n considerable rationalizatio n an d cost saving. 29 I n particular, th e centre 
could take over Papua New Guinea Law. Ther e are serious gaps in law reporting fro m the 
perspective of precedent creation and law development. Judgment s tend to concentrate on 
the norma l 'fodder ' o f the national cour t work . Th e main area s ar e serious crime , 
particularly homicide, and commercial litigation between foreign firms. Thi s is notable 
because apar t fro m crimina l case s ver y fe w cases concernin g Papu a Ne w Guineans com e 
before the National Court . A s a result, precedent creatio n in civil cases is based on 
the concern s of an expatriate bourgeoisie. 30 Thi s bodes ill for the development o f an 
underlying law based on customary law. 

A bod y o f precedent whic h bette r reflect s th e concerns o f the majority o f the 
population coul d b e established i f there wer e mor e appeals , particularly i n customary 
law cases , fro m th e lower courts . Thi s has not been th e case unti l no w because the 
limited resource s o f the Public Solicitor' s Offic e hav e bee n concentrate d o n criminal 
work involving indictabl e offences. 

The qualit y o f the Law Reports need s t o be questioned i n another respect . Th e 
judgments reporte d reflec t a n overwhelmin g dependenc e o n Australia n an d Englis h 
precedents and a lack of imagination in adapting the m to local conditions. Fo r this to 
change there is need for a bench and a bar which is committed to legal transformation in 
accordance wit h th e Constitution. 31 Thi s ca n tak e plac e eithe r b y appointmen t o f 
committed nationa l judges or of expatriate judges who have the appropriate experience in 
and commitment to the needs of a developing country such as Papua New Guinea. 

The main change which has to be made in the policy of law reporting is for there to 
be a  greate r consciousnes s o f the developmental rol e o f law report s t o Papu a New 
Guinea. Thi s means care in the selection of judgments for reporting. However , perhaps 
even more important , ther e may be need to make selective report s of lower court cases , 
including Village Court cases. Th e implementation of this policy doe s not in the short 
term demand 'localization ' of law reporting. Th e Council for Law Reporting can make the 
appropriate arrangemen t wit h th e Law Book Company . However , i n the long ter m the 
operation could be better organized by the Legal Information Centre.32 

It may be argued tha t reports of lower court cases can be best dealt with by Papua 
New Guine a La w and the Law Reports shoul d b e reserve d fo r the higher cour t cases . 
However, th e numbe r o f area s i n whic h th e highe r court s hav e n o jurisdictio n i s 
increasing.33 Th e function of the Law Reports should be to communicate to the different 
legal audiences the important land marks in the case law during the year. 

4. Legislation 

The Statut e Boo k ca n be divided int o tw o basic parts . Unti l 1945 , there wer e 
separate statute books for Papua and New Guinea. Since 1945 there is a merged set of the 
Laws of Papua New Guinea. Thi s was in line with the administrative merge r of the two 
territories. Th e pre-1945 statut e book s are in the form of complete edition s in five 
volumes divide d i n chapters accordin g t o subject matter . Volum e 5 is the index. Th e 
book contain s bot h ordinance s an d statutory instruments . Th e post-1945 practic e has 
been t o produc e annua l volumes , printe d i n Queensland , containin g bot h Act s an d 
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Statutory Instruments , arrange d chronologically . Th e las t printe d inde x t o thes e 
laws goes onl y u p t o 1973 . However , a n unofficia l tabl e o f al l law s i n forc e u p t o 
Independence Day (1 6 September 1975 ) has been produced b y th e Office of the Legislative 
Counsel. Curren t legislatio n i s printe d b y th e Governmen t Printer , bu t sometime s 
appears u p t o on e yea r late . Th e lates t annua l boun d volum e o f Laws of Papua New 
Guinea i s fo r 1973 . Thi s chaoti c situatio n i s soo n goin g t o b e brough t unde r som e 
control by the printing o f the Revised Laws. These will be printed by the Secretary for 
Justice unde r th e Printing o f Laws Act 197 5 and wil l b e comprehensiv e until l January , 
1976. Th e new statute book will be organized o n a loose leaf basis and will be kept up 
to dat e b y replacemen t pages . Th e printin g i s don e b y compute r an d th e syste m o f 
revision is therefore likely to be efficient. 34 

No computerize d informatio n retrieva l facilit y ha s been envisaged , bu t th e syste m 
may b e easily adaptabl e t o such a  facility. Settin g u p ou r ow n syste m o f informatio n 
retrieval may , however , b e expensive . A n alternativ e i s t o negotiat e wit h th e 
Australian governmen t t o us e th e facilitie s o f th e comprehensiv e retrieva l syste m 
established b y th e Commonwealt h Attorney-General . Th e Offic e o f Legislativ e Counse l 
have recentl y obtaine d approva l t o us e thi s facility . I t may , howeve r b e tha t th e 
demand for such a system will not be too great. 

The main problem with our legislation, a problem which is shared by most common law 
countries i s th e complexit y o f drafting . Man y usefu l change s hav e bee n mad e i n th e 
drafting b y legislatio n providin g fo r th e simplificatio n o f for m an d interpretation . 
This is now contained i n the Interpretation (Interi m Provisions) Act 1975. However , the 
need t o simplif y draftin g i s greate r i n Papu a Ne w Guine a tha n i n many othe r nations. 
Many politician s fin d i t difficul t t o comprehen d th e comple x languag e tha t the y ar e 
enacting. Eve n th e lawyer s fin d th e legislatio n difficult t o understand. Th e problem 
of simpler preparation of legislation an d draftin g ha s been a very importan t concern in 
recent years . Th e proposal s an d initiative s mad e elsewhere should b e a starting poin t 
for Papua New Guinea's legislators.35 

Apart fro m simplificatio n o f drafting , th e questio n o f th e languag e o f draftin g 
needs to be considered. I t is premature t o propose draftin g i n a "national language" . 
At present ther e i s no consensu s as to adoption of a national language, and English is 
going t o continu e t o dominat e b y default . I t i s clear , however , tha t th e tw o mos t 
important lingu a francas , Pidgin an d Motu , can be sufficiently develope d i n the future 
for draftin g o r translation. 36 In  th e short ter m i t would b e satisfactory t o provid e 
simple summarie s i n Pidgi n an d Mot u o f th e legislatio n fo r communicatio n t o a wide r 
public.37 

B. SECONDARY  LITERATURE 

It would see m fro m the foregoin g tha t th e organizatio n o f primary material s need s 
improvement. I n th e cas e o f secondar y materials , th e proble m ca n be said t o be even 
greater. I n th e categor y o f secondar y material s i t i s intende d t o includ e intra -
professional communication , bibliographies , educationa l literature , scholarl y 
monographs, practitioners' works and government publications , such as reform documents . 
A healthy bod y o f secondary literatur e i s essential i f a legal audience i s to make an 
adequate use of the available primary materials. A n over-reliance o n foreign secondar y 
sources ca n contribut e t o a n over-relianc e o n foreig n precedents . Thi s ca n result i n 
the ignoring o f importan t legislativ e policie s an d a  tendenc y t o interpret legislatio n 
in accordance with prescriptions in Anglo-Australian texts. 38 

1. Intra-Professional  Communication 

Intra-professional communicatio n ca n be a primary sourc e materia l i f for example, 
it i s i n th e for m o f practic e directions . However , i t i s bes t t o trea t i t a s a 
secondary source as it comprises a broad range of things. I t has already been mentioned 
that th e Nationa l an d Suprem e Court s hav e th e practic e o f circulatin g cyclostyle d 
decisions. Practic e directions on matters suc h a s sentencin g polic y ar e circulated i n 
the same manner i n some places. However , this latter device has not been used much in 
Papua New Guinea. 

Intra-professional communicatio n i s much mor e importan t fo r magistrates, as thei r 
access to primary materials i s often limited. Also , the exten t o f their trainin g doe s 
not full y equi p the m t o dea l wit h complicate d legislatio n an d cas e law . I n th e 
circumstances, much is done by way of instructions to magistrates on matters relevant to 
their work. Th e publication Magisterial Notes, which has had an intermittent Life, can 
be a source of valuable informatio n t o magistrates. I t is hoped tha t the establishmen t 
of a  permanen t Magisteria l Service s Commissio n unde r th e Constitutio n wil l mak e 
Magisterial Notes more permanent as well. 
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2. Bibliographies 

A good bibliography i s essential fo r adequate la w research. Th e only bibliograph y 
of law in Papua New Guinea in existence i s that by Michele Potter on Traditional Law.39 

Unfortunately, thi s bibliography i s limited i n it s sourc e material. Th e la w libraria n 
at th e Universit y o f Papu a Ne w Guine a has , however, recentl y undertake n t o produc e a 
comprehensive bibliography of legal materials. 

3 . Educational  Literature 

Educational literatur e i s meant mainly t o satisfy th e need s o f students . I n th e 
case o f Papu a Ne w Guinea , a t an y on e time , ther e ar e tw o categories o f law students. 
Students fo r th e LL.B degre e ar e traine d a t th e University , an d tota l abou t 150 . I n 
addition ther e ar e abou t 40  magisteria l student s als o i n trainin g a t th e University . 
Magisterial trainin g wa s unti l recentl y a t th e Administrativ e College . Therefor e th e 
needs o f thes e student s wer e differen t fro m thos e o f Universit y students . Thi s 
situation may be changed a s a result o f a recen t incorporatio n o f magisterial trainin g 
in the Law Faculty programme. 

The above figures serve to illustrate th e important problem tha t the market i s far 
too smal l t o suppor t oversea s commercia l publishin g don e especiall y fo r Papu a Ne w 
Guinean students , and consequentl y commercia l publication s o f legal text s ar e designe d 
to appea l t o a  wide r audience , particularl y magistrates , privat e practitioners , an d 
interested laymen . Thus , the works which hav e been approve d fo r publicatio n hav e wit h 
one exception , bee n thos e directe d eithe r a t a  general audienc e o r a t practitioners . 
Chalmers and Paliwala's Introduction to Law in Papua New Guinea 40 i s intended to satisfy 
the need s o f th e complet e lega l audienc e a s wel l a s bein g attractiv e t o the educate d 
reader i n Papu a Ne w Guinea . Thi s doe s no t mak e authorshi p easy.  Griffin' s wor k o n 
Criminal Procedur e i s a  wor k o f a  differen t nature 41 -  i t i s a  simpl e crimina l 
procedure manual , an d i s use d i n th e crimina l procedur e cours e a t th e University . 
Another work , Ottley' s Crimina l La w o f Papu a Ne w Guine a i s no t read y yet. 42 It  i s 
different i n tha t i t wil l b e i n th e traditio n o f Anglo-America n case s an d material s 
books an d wa s originall y produce d fo r interna l circulatio n amon g students . Edwar d S . 
Hayes and R. 0'Regan's wor k on the Criminal Code needs to be mentioned. I t is also in 
the traditio n o f a n Anglo-America n case s an d material s book . Yet , i t i s a  strang e 
experiment i n attemptin g t o brin g unde r on e umbrell a th e ver y differen t societie s o f 
Papua Ne w Guinea , Queenslan d an d Wester n Australia, 43 whic h shar e th e Crimina l Cod e 
devised b y Si r Samue l Griffin . Th e wor k i n preparatio n b y Andrews , Chalmer s an d 
Weisbrot on an annotated criminal code 44 wil l again be a work of a mixed nature in being 
of us e t o bot h practitioner s an d students . Yet , i t i s difficul t t o achiev e a 
policy-oriented approach through an annotated code. 

A work appealing to an audience of a mixed natur e in a rather different way is that 
being edite d b y Paliwal a an d Weisbro t o n th e Changin g Lega l Syste m o f Papu a Ne w 
Guinea.45 Thi s i s a collectio n o f essay s fro m a  developmenta l perspectiv e whic h ar e 
intended both to provide a contextual approach to Law for students and to inform a wider 
national and international audience on legal transformation. 

The real progress in developing a student-based lega l literature has been made on a 
self reliance basis. Thi s has been done by utilizing th e University Printer y an d where 
necessary, commercial printers in Papua New Guinea. Editoria l costs are absorbed by the 
work and typing being done by university staff. A s the printing is done by photo-offset 
devices, there are no type-setting costs and printing is fairly cheap. Th e students are 
charged onl y fo r the printing, labour and material cost s plu s a distribution charg e by 
the University Bookshop . Individua l lecturer s hav e no w prepared relevan t course books 
in Introduction t o Law, Legal Writing, Customary Law , Land Law , Crimina l Law , La w an d 
Development, Legal Ethics, and Family Law. 

4. Scholarly  Monographs 

Somewhat surprisingly, i t has been easie r t o fin d publisher s fo r scholarly works . 
This i s probabl y becaus e much o f the writing i s meant fo r a broader academi c audienc e 
and ha s attractio n fo r socia l scientist s overseas . I t i s als o t o be note d her e tha t 
many of the works are not by lawyers but about law by social scientists. 

In th e works b y lawyer s ther e i s a marked contras t betwee n thos e before 197 3 an d 
those after . Th e works before 197 3 are either apologeti c o r mildly reformist . Thus , 
0'Regan's brief trac t on the Common Law in Papua New Guinea ha d as its theme tha t th e 
legal needs of this country could be served by a minor adaptation of the common law46 a 
theme which has since been rejected by the country. Th e work edited by Bernard Brown on 
the Fashion o f Law in Papua New Guinea i s a selection o f essays of varying quality. 47 

The essays again represent a mild reformism starting from an Anglo-Australian base. 

-60-



The Waigani seminar i n 1973 indicated th e beginning o f an alternative tradition. 48 

Among th e papers delivered a t the seminar wer e thos e b y Papua New Guinean politicians, 
lawyers an d students . A n importan t them e o f the seminar was that the Anglo-Australian 
legal culture needed t o be fundamentally transforme d i n the period o f independence. Th e 
seminar paper s wer e publishe d i n tw o differen t ventures . Th e paper s o n Foreig n 
Investment wer e publishe d b y Butterworths. 49 Th e paper s represen t a n economi c 
nationalist them e as compared with the laissez faire approach of the past administration 
and law . Th e wor k L o Bilon g o l Ma n Mer i i s o n th e subjec t o f traditiona l la w an d 
popular justice. 50 I t was published with a subsidy from the International Legal Centre, 
but wa s otherwis e a  loca l publishin g ventur e b y th e University . I t give s a  clea r 
indication o f th e aspiration s o f Papu a Ne w Guinean s fo r de-colonizin g thei r lega l 
system. Mor e recently, Butterworths (Aust. ) have agreed t o publish a work o f essays on 
Papua New Guinea Law o n the theme of legal development. 51 Th e venture i s important in 
that i t woul d provid e usefu l informatio n fo r Papu a Ne w Guinean s o n a n 'alternative ' 
development approac h t o law . A t th e sam e tim e i t should provid e a n analysis fo r bot h 
Papua New Guineans an d outsider s o f th e attempted de-colonizatio n o f la w i n Papu a New 
Guinea. 

The work s b y non-lawyer s hav e bee n o f a  varie d natur e bu t generally les s imbue d 
with respec t fo r Anglo-Australian lega l cultur e tha n earlie r lega l works. Pete r Sac k 
has bee n involve d i n th e production o f thre e works dealing mainl y with customar y lan d 
law an d th e administration' s polic y toward s lan d fro m a  historica l perspective. 52 

Wolfers' wor k o n Rac e Relation s an d Colonia l Rul e i n Papu a Ne w Guine a i s anothe r 
historical wor k whos e thesi s i s tha t colonia l la w wa s a n instrumen t o f racia l 
domination.53 Amira h Inglis' work Not a White Woman Saf e deals with the history of the 
White Women' s Protectio n Ordinanc e whic h provide d th e deat h penalt y fo r Papu a Ne w 
Guineans who molested white women. 54 

Legal Anthropology ha s made som e contribution t o the study of customary law . Th e 
emphasis has been on the dispute settlement process . Thi s literature has had a salutary 
effect on preventing a rigid, rule-based approach to customary law. However , it has not 
given much insight into the substantive customary law. 55 

Finally, i t i s importan t t o mentio n her e tha t muc h scholarl y wor k i s neve r 
published, bu t i s privatel y distribute d t o intereste d lawyers . Thi s ofte n ha s a n 
important la w development role . However , distribution an d utlimatel y storag e tend s t o 
be haphazard. 56 

5. Practitioners ' Works 

There is no work at the moment which can qualify as being a practitioner's wor k in 
the Anglo-Australia n tradition . Th e onl y tw o works whic h coul d satisf y th e need s o f 
practitioners ar e Griffin' s Crimina l Procedur e i n Papu a Ne w Guine a an d Chalmers ' an d 
Paliwala's Introductiio n t o Law i n Papua New Guinea 57 A s has bee n mentioned already , 
Griffin's is a simple manual and a practitioner can only use it as a starting point . I t 
does no t attemp t t o b e imaginativ e o r t o poin t th e directio n i n whic h ou r crimina l 
procedure could move. Th e work b y Chalmers and Paliwala, on the other hand, attempts to 
describe th e existin g lega l syste m bu t a t th e sam e tim e discusse s th e wa y i n whic h 
restructuring o f th e lega l syste m ca n tak e place . However , onc e agai n th e wor k i s 
limited in its attempt to satisfy a wide audience. 

The firs t practitioner' s wor k fo r Papu a Ne w Guine a wil l b e th e newl y annotate d 
Criminal Cod e prepare d b y Chalmer s an d Weisbrot. 58 I t wil l b e a  traditiona l 
practitioner's wor k i n tha t i t will describe th e Criminal Code . However , the authors 
assure m e that it will not stop at bein g descriptiv e an d will rais e som e basi c issue s 
about the fundamental principles of the code! 

6. Periodicals 

The countr y ha s sinc e 197 1 bee n reasonabl y serve d b y th e Melanesia n La w Journa l 
which now comes out twice a year. Originally , the Journal was published and distributed 
by the Law Book Company i n Australia. However , in 1974, the Law Faculty too k ove r th e 
publication bu t arranged fo r overseas distribution b y the Law Book Company. Th e local 
publication wa s a t a  considerabl y reduce d cost , becaus e o f th e us e o f photo-offse t 
printing an d lowe r labou r costs , and th e journa l showe d a  profit . Unfortunately, th e 
University mandate d tha t distributio n b e take n ove r b y th e University Bookshop . Thi s 
proved a  disaste r becaus e th e booksho p lacke d th e competenc e an d facilitie s t o 
distribute adequately . Thi s situatio n ha s onl y bee n rectifie d recentl y b y th e ne w 
editor wh o ha s take n ove r th e busines s sid e o f th e Journa l includin g distribution . 
Steps are now under way to restore the Law Book Company as our overseas distributors. 

The Journal has emphasized a thinking approac h t o the law , rather tha n acting a s a 
pure service to the practitioner, and has been used as the main instrument for analyzing 
the trends towards the transformation o f the lega l system . Thi s emphasi s i s correct in 
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that i n a changing lega l system all lawyers need t o be made aware of the changes taking 
place. However , it may be in order for the Journal to provide a practical servic e fo r 
the practitioner a s well, by includin g shorte r practica l articles , more case-notes and 
commentaries on current legislation. 

Apart fro m locall y base d periodicals , overseas periodical s hav e occasionall y bee n 
venues fo r article s relevan t t o Papu a Ne w Guinea . However , fe w oversea s periodical s 
tend t o accep t specialize d wor k o n Papu a Ne w Guine a law . Also , ther e i s a  conflic t 
between the stylistic needs of a Papua New Guinea audience and those overseas. Whe n one 
is writin g fo r a n oversea s periodical , th e intentio n i s reall y t o tel l a n oversea s 
audience about the law in Papua New Guinea. 

Other locall y oriente d periodical s sometime s contai n article s relevan t t o law . 
These includ e Administratio n fo r Development, publishe d b y th e Administrativ e College , 
and Yagl Ambu, a social science review. Th e Bulletins produced by the former New Guinea 
Research Uni t o f th e Australia n Nationa l Universit y provide d venu e fo r law-oriente d 
materials. Th e Institut e fo r Applied Socia l an d Economi c Research, which has replace d 
the Unit, could also provide a similar service. 

C. SOME  SPECIAL PROBLEMS  OF  LEGAL  LITERATURE 

1. Human  Resources :  Research  and  Writing 

The creatio n o f a  nationa l lega l literatur e demand s huma n resource s fo r suc h 
creation. Muc h lega l writing i s done by academic lawyers , although practitioners often 
contribute -  particularl y toward s practitioners ' works . I n thi s country , th e La w 
Faculty i s relativel y youn g an d ha s onl y 1 4 full-tim e member s o f staff . Th e curren t 
financial crisi s ha s le d t o th e Universit y employin g fewe r senio r staff , an d t o a n 
increasing amoun t o f tim e bein g spen t o n teachin g i n plac e o f researc h an d writing . 
Library resource s ar e limite d an d primar y material s ar e difficul t o f access . I n th e 
past, th e researc h situatio n wa s no t helpe d b y th e man y la w schoo l staf f wh o wer e 
heavily engage d i n private practice. Th e Universit y no w discourage s suc h practice . A 
further proble m ha s bee n tha t mos t oversea s staf f hav e bee n employe d o n short-ter m 
contracts, an d the y ofte n leav e th e countr y befor e the y hav e ha d tim e t o mak e 
significant contributions to the legal literature. 

An obvious answe r t o th e proble m o f transienc y i s th e developmen t o f a  grou p o f 
committed national academics. Thi s would have the further advantage of creating a group 
of academics committed t o national aspirations, and, hopefully, without the ethnocentric 
biases of western-trained academics . Th e law Faculty has vigorously pursued a policy of 
localization, an d 6  o f th e presen t staf f member s ar e Papu a Ne w Guineans . Pas t 
experience ha s shown , however, tha t ther e ar e stron g temptation s fo r national staf f to 
leave th e University fo r positions i n th e publi c servic e o r privat e enterprise , whic h 
offer mor e roo m fo r rapid advancement , ar e ofte n fa r more lucrative , and appea r t o be 
more exciting . I t i s ver y importan t fo r th e futur e o f lega l developmen t tha t th e 
University alte r it s presen t polic y whic h over-emphasise s teaching , an d creat e a n 
environment i n whic h nationa l academic s wil l b e encourage d t o sta y an d contribut e t o 
research and writing. 

2. Monitoring  the  Legal  System:  A  Legal  Information  Centre 

I hav e already discusse d som e o f th e problem s involve d i n obtainin g material s o n 
customary law . Tw o proposals , on e fo r researc h i n customar y la w and on e fo r a lega l 
information centr e hav e bee n mentioned . I t i s essentia l fo r a  health y nationa l 
literature tha t mean s exis t fo r th e monitorin g o f th e lega l syste m i n it s variou s 
aspects. . A lega l informatio n centr e suc h a s ha s bee n suggeste d b y Professo r Twinin g 
could provid e a  co-ordinate d approac h t o suc h monitorin g o f th e system. 59 Moreover , 
such a centre could includ e i n its task th e function of co-ordinating th e communicatio n 
of the law to various audiences. 

3. Towards  Local  Publishing 

The government ha s th e responsibilit y fo r publishin g th e legislation ; i n th e cas e 
of th e La w Reports , however , responsibilit y lie s wit h th e Counci l fo r La w Reporting , 
although actua l publicatio n i s don e b y arrangemen t wit h a  commerica l publisher . 
However, n o responsibilit y i s assume d b y th e governmen t fo r secondary material s apar t 
from reform documents. Thi s leads to great inadequacies in the availability o f material 
suitable to local needs and a consequent dependence on Anglo-Australian materials. 

One approach t o the problem i s self-reliance publishin g a s ha s bee n attempte d b y 
the Law Faculty. Thi s principle could be extended to practitioners' works and scholarly 
works, an d eve n t o the la w reports. I t i s not necessary i n an underdeveloped countr y 
such as Papua New Guinea for legal literature to be in the highly polished for m favoured 
by commercial publishers . Wher e cheap technolog y exist s such as photo-offset printing , 
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this shoul d b e used. A  considerabl e improvemen t i n quality o f print ca n be gained b y 
use o f relativel y chea p device s suc h a s automatic typewriters . Th e mai n advantag e o f 
such self-reliance publishing would be a relative independence from the editorial policy 
and th e marke t consideration s o f th e Anglo-Australia n publishin g houses . It s 
disadvantage lie s mainl y fo r th e authors , wh o ma y fin d tha t ther e i s les s statu s 
associated with such ventures. 

In man y way3 , th e localizatio n o f literatur e i n thi s countr y woul d b e greatl y 
improved b y a  rationalisatio n an d expansio n o f th e publishin g functio n o f th e 
University. A s the University i s a teaching and research institution , it is right that 
is should have a wider responsibilit y t o the legal community. Financia l consideration s 
make suc h wide r responsibilit y unlikel y an d ma y eve n brin g int o questio n existin g 
responsibilities. I t is important, therefore, that additional financia l resource s need 
to be made availabl e eithe r t o th e University, which woul d the n b e able t o expand it s 
present functions, or to a specialised la w publishing body. Twinin g ha s proposed a law 
publication revolvin g fun d o n th e Scottis h o r Iris h model. 60 Suc h revolvin g fund s 
operate by financing publishing ventures through commercial law publishers. Publicatio n 
therefore become s economicall y viabl e fo r th e commercial publisher . Th e fund receive s 
the receipt s fro m sales . I f administere d efficiently , suc h a  revolvin g fun d woul d 
provide services without being a drain on the national resources. 

The principle of a subsidy fro m official source s already exist s i n the case of the 
guaranteed purchas e schem e fo r the Law reports . Mor e recently, an important preceden t 
has been created fo r institutional co-operatio n i n the case of the arrangements fo r the 
publication o f th e wor k b y Andrews , Chalmer s an d Weisbrot. 61 A  subsid y ha s bee n 
provided by the University an d the government ha s agreed o n a guaranteed purchase . Th e 
arrangement owe s muc h t o th e persona l initiativ e o f th e author s wh o hav e see n a 
publishing need . Howeve r th e precedent se t may hel p furthe r developments i n this area. 

In the context of Papua New Guinea, it may be more relevant to utilize such a fund 
for self-relianc e publishin g rathe r tha n make th e otherwis e inevitabl e arrangmen t wit h 
Australian commercia l publishers . I f th e Universit y i s willin g t o shoulde r th e 
responsibility, it may be appropriate to put it under the aegis of the Legal Information 
Centre. 

4. Regionalism  and  Internationalism 

On the surface, ther e appea r t o be great advantage s i n international co-operatio n 
between th e developin g countries , an d particularl y betwee n th e developin g commo n la w 
countries. A  work which would b e of common interest t o lawyers in developing countrie s 
generally coul d ge t ove r th e disadvantag e o f th e lac k o f a  marke t i n smal l 
jurisdictions. A  particula r are a i n whic h ther e ma y b e commo n concern s i s th e 
discussion of policy issue s related t o law, such as the role of law in development, the 
structure of the legal profession, the decolonisation o f the law,62 th e law relating to 
public enterprise,63 and the control of foreign trade and foreign investment. Th e whole 
area of international law has problems in which developing countries which were left out 
of the formative stage of international law have common concerns. 64 

Unfortunately, th e emphasis t o date has largel y bee n o n regional literature . Fo r 
example, India is entirely self-sufficen t i n law materials. I n Africa, apart from some 
works of a general nature on African law, most of the effort has been on the subregional 
or even o n th e individual country basis. Thi s can be seen, for example, in the Law in 
Africa serie s produce d b y Swee t an d Maxwell. 65 Th e Africa n La w serie s provide s a n 
attempt a t producin g primar y sourc e materials . Thi s regiona l o r nationa l bia s i n 
literature in developing countries makes it difficult for such works to be used as other 
than secondary reference works in Papua New Guinea. 

There i s nee d fo r material s whic h ar e mor e genera l i n natur e bu t attune d t o th e 
needs o f developing countries . Thi s i s not easy, however, the main problem being tha t 
legal balkanization becomes a n even greater realit y afte r independenc e tha n durin g th e 
period prio r t o it. Fo r example , there is little interaction between lawyer s or legal 
academics in African countries. Politica l developments also lead to different countries 
going i n different lega l directions . A  change-oriented literatur e should , in fact, be 
able to capitalise on these differences. Yet , the task of the researcher attempting t o 
produce such general works must be very heavy. 

Thus, although i t may be desirable t o move toward s producing lega l literature of a 
general natur e fo r developin g countries , i t i s clea r tha t th e obstacle s (i n term s o f 
both research and writing and publishing) are great. 

5. Communication  of  the  Law  to  the  People 

In western countrie s a growing, but stil l inadequate, amount of popular literatur e 
plus som e radi o an d televisio n programme s dealin g wit h la w ar e becomin g a  featur e o f 
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popular culture . Suc h development s ar e no t easil y achieve d i n place s lik e Papu a Ne w 
Guinea where there is a general lack of resources. Non-literacy , and the fragmentatio n 
into several hundred language groups pose difficult problems. Lingua francas exist, such 
as Pidgi n an d Motu , bu t ther e i s n o universa l mediu m o f communication . I n th e 
circumstances th e onl y relevanc e o f popula r writin g o n th e la w i s fo r th e bette r 
educated groups. 66 Th e University Extensio n Programm e attempt s t o fulfi l thi s nee d b y 
producing simpl e pamphlet s o f general interest . Thes e attempts, however, do not reach 
the majority o f th e rural an d urba n people . An d yet , because o f th e importan t lega l 
changes takin g plac e i n Papu a Ne w Guine a whic h ar e establishin g th e pat h towar d 
development, th e nee d fo r communicatio n betwee n th e governmen t an d th e masse s i s 
particularly great. 

It i s therefor e interestin g t o not e th e effort s o f th e La w Refor m Commissio n i n 
involving th e peopl e i n th e tas k o f La w Reform . Th e Commission i s unusual i n takin g 
this task seriously. One reason for this is the great emphasis placed at national policy 
level o n th e transformatio n o f th e law. 68 Whatever , th e seriousnes s o f th e 
governments's intentions th e Commission probably an d rightl y feel s that the greater the 
levels o f public involvemen t an d debat e about its work th e more chance there may be of 
the government takin g it s proposals seriously . Finally , th e ideologica l commitmen t o f 
members o f th e Commission , an d particularl y o f th e firs t chairman , t o involvin g th e 
masses goes beyond thes e pragmatic reasons. 

The Commissio n use s variou s device s t o involv e th e public . Member s o f th e 
Commission visit different part s of the country t o seek idea s o n a subject an d explai n 
proposals. Thi s does not apply uniformly t o all commission projects . Ther e has been a 
greater emphasi s o n thi s activity i n relatio n t o th e adultery , sorcer y an d underlyin g 
law projects than in others. Audience s consisting of legal personnel have been involved 
through a  series o f seminar s t o discus s th e transformatio n o f th e lega l system . Th e 
Commission i s very consciou s o f its relationship with th e media. Ther e are prompt and 
frequent pres s releases . Member s regularl y appea r o n th e radi o t o explai n proposals . 
Feedback i s encouraged . Grea t attentio n i s give n t o th e Commission' s document s t o 
ensure tha t the y d o no t appea r t o b e to o legalistic . Th e reports , fo r exampl e hav e 
bright, eye-catching covers and are written in a way which will satisfy the needs of the 
different audiences concerned. 

As a  resul t ther e i s a greater consciousnes s o f law reform amon g al l section s o f 
the publi c tha n woul d normall y b e expected . La w refor m proposal s becom e matter s fo r 
discussion in the media. 

Yet, the success of the Law Reform Commissio n i n involvin g th e public i s limited . 
The Commission's limite d resource s d o not allow fo r as thorough an involvement with the 
people as might b e wished. A t best, only a  slightl y wide r rang e o f people commen t i n 
writing on proposals than would normally be the case in another country. Eve n if people 
are awar e o f la w refor m i n general , thi s awarenes s ma y b e shallow , particularl y a s 
awareness o f existin g law s ma y itsel f b e extremel y limited . A t meeting s t o discus s 
proposals i n the villages, one does not always get access to the masses bu t t o the new 
rural leadership , consisting o f 'big-men' , businessmen, councillors, church and villag e 
court officials. 

A governmen t inten t o n involvin g th e people i n it s strategies need s t o pay grea t 
attention t o genera l adul t educatio n an d literacy . Unfortunately , ther e i s n o rea l 
drive i n thi s directio n a t present . Experiment s ar e bein g mad e wit h rura l films , 
slide-shows, discussio n group s an d mobil e an d villag e libraries * Yet , thes e remai n 
adventurous experiments. Generally , at present, the normal modes of mass communication 
are th e radi o an d governmen t official s talkin g t o th e people . Ver y littl e o f th e 
message of such information media can be getting to the people. 69 
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FOOTNOTES 

1. Mos t developments in relation to the application of legal communication have taken 
place in the context of the developed and large jurisdiction countries. Th e main 
arguments against the use of a sophisticated medium such as the computer in a small 
underdeveloped countr y ar e cost , lac k o f skille d man-powe r an d nationa l 
priorities. Th e cost factor may not be as important as it seems. Fo r example 
there is computer capacity in Papua New Guinea which is largely wasted. A  rational 
use o f computer s coul d sav e costs . Skille d man-powe r i s a  mor e significan t 
factor. Experienc e i n Papua New Guinea shows the chaos that badly administered 
computer systems can produce. Finally , it may be against national priorities to 
put resources into sophisticated hardware and software at the expense of the more 
urgent nationa l problems . Yet , a sophisticate d mediu m ma y b e relativel y mor e 
effective in a developing country in many circumstances. Thu s for example, the use 
of video-tape of other village courts in action may be a more effective means of 
training village magistrates in the total process than lectures by expatriate or 
local 'experts'. 

2. Som e works such as L.K. Young's, Outline of Law in Papua New Guinea (Sydney: Law 
Book Co., 1971) leave one with the impression tha t th e subjec t i s no t law in 
a developing  country . 

3. However , see the recent statement by the then Deputy Chief Justice that our courts 
should rely more on Papua New Guinea judgments in criminal cases in The State v. 
Laiam Kiala and Mairi Gomosi (N. 118, unreported, 1977) . A s for the courts' law 
development role, see Schedule 2.2 and 2.3 of the Constitution. Fo r more radical 
proposals see the Law Reform Commission of Papua New Guinea, The Role of Customary 
Law in the Legal System (LRC Report, no. 6, 1978). 

4. Fo r a disucssion of this 'diffusionist' approach to law see: A. Paliwala, J. Zorn, 
and P . Bayne, "Economic Development an d th e Changing Legal System of Papua New 
Guinea,", African Law Studies V.1 6 (1978), p.3. 

5. R.S . O'Reagan, The Common law in Papua New Guinea (Sydney: Sweet & Maxwell, Aust,, 
1971). 

6. P . Bayne, "Legal Development in Papua New Guinea; the Place of the Common Law," 3 
Melanesian Law Journal 9 (1975). Se e also Paliwala, Zorn an d Bayne , op.  cit.,  p . 
21; Edwar d P . Wolfers, Race Relations an d Colonia l Rul e i n Papu a Ne w Guinea 
(Sydney: Aust. & New Zealand Book, 1975). 

7. Se e Paliwala, Zorn and Bayne, op. c i t . 

8. Se e e.g. M. Strathern, "Official and Unofficial Courts; Legal Expectations in a 
Highlands Community, " New Guinea Research Bulletin No. 47 (1972). 

9. 193 2 2 K.B. 602. 

10. B . Narakobi, "We the People: We the Constitution," (Pape r delivered at the 7th 
Waigani Seminar, Port Moresby, 1973) is an excellent example of this. 

11. K 1 = £0.7 0 (approximately, March 1979). 

12. Thi s has been mentioned to me by several Papua New Guinean lawyers. 

13. Th e first reprint has an English price of £10.50. Th e Australian price is $32.00. 
The second edition will have a price of £28. Th e exchange rate is approximately 
K1 = stg.£0.7 0 = $Aust. 1.20 (March 1979). 

14. Th e Book Society's offerings are used as a prescribed tex t for one course only. 
Fowler's Modern English Usage is used for Legislative Drafting. 

15. J . Kaputin, Policy Statement Delivered as Minister of Justice, reprinted in "The 
Law: A Colonial Fraud?" 10 New Guinea no. 1 pt. 4 (1975). 

16. La w Reform Commission of Papua New Guinea, op. cit.,  Substantia l legislative changes 
have occurred or are occurring in such areas as company law, land law, family law 
and succession, the criminal law, and the structure of the court system. 

17. Se e text accompanying fn. 39, infra. 

18. Se e e.g., Law Reform Commission of Papua New Guinea, op.  cit. 

-65-



19. Se e e.g. Strathern, op.  cit.,  A.L . Epstein, ed., Contention and Dispute (Canberra : 
Australian National Univ., 1974) . 

20. Th e Law Reform Commission's perspective on this issue can be seen in the discussion 
paper "Reference on Customary Law" (1976). 

21. W . Twining, "Informatio n Abou t Law in Papua New Guinea" Law Reform Commission of 
Papua New Guinea, Legal Information Centre, Working Paper , no. 8 (1977) . Th e Law 
Reform Commissio n has sought view s on the Working Paper and are likely to issue a 
report favourin g the setting up of such a centre. However , it will tak e severa l 
years before this is done. 

22. Th e Commission deal t with  al l land dispute s relatin g t o customar y lan d an d to 
whether lan d wa s customar y o r governmen t land . Th e Commission's function s in 
relation t o proved customar y lan d hav e no w been take n ove r b y the land courts , 
which consis t of Local and District Cour t magistrates sittin g with members of the 
community. 

23. Villag e Courts  are staffed b y members of the village community . Th e magistrates 
are often illiterate. 

24. Se e Twining, op.  cit. 

25. Th e Chief Magistrate has agreed to provide for the centralization of court records 
either at the National Archive s or at the New Guinea Collection of the University 
of Papua New Guinea. Thi s should commence in 1979. 

26. Thi s function is not a substitute for the statistical monitoring of court records, 
but is intended to provide law development information. Thi s practice has already 
commenced wit h magistrate s sendin g informatio n t o th e Law Refor m Commission . 
However, the response is not very good. 

27. Th e countries comprise, apart from Papua New Guinea: the South Pacific territories 
of the United States , such as American Micronesia and Samoa: British territories , 
such as the Solomon Islands; French territories, such as New Caledonia; independent 
countries such as Fiji, Western Samoa, Tonga and Nauru. 

28. Th e digest is prepared by a research assistant , whose salary is appropriated fro m 
the research funds of the University. 

29. Se e Twining, op.  cit. 

30. Se e Paliwala, Zorn and Bayne, op.  cit.,  p . 55. 

31. I n this respect note the statement by the then Deputy Chie f Justice, cited at fn. 
3, supra. 

32. Se e Twining, op. cit. 

33. Th e Village Court s Ac t 1973 , the Lan d Dispute s Settlemen t Ac t 1975 , and the 
Adultery an d Enticement Bil l 1977 , all remove certai n type s of cases fro m highe r 
courts. 

34. Th e cost of the enterprise is, however, estimated to be approximately K300,000. 

35. Se e for example, Statute Law Society, Statut e Law Deficiencies, (London : Swee t & 
Maxwell, 1970) ; Statute Law Society, Statute Law: The Key to Clarity (London : Sweet 
& Maxwell , 1972) ; Si r David Renton , The Preparation of Legislation: Repor t o f a 
Committee... (London: H.M.S.O., 1975) , Cmnd. 6053; W.L. Dale, Legislative Drafting: 
A New Approach (London : Butterworths, 1977) . Th e solutions propose d woul d resul t 
in improvement rather than revolutionary change. 

36. Thi s was indicated in an experiment conducted by myself and a legislative drafting 
class, which successfully translated the Land Groups Act 1974. 

37. Th e work of the Law Reform Commission in this area could provide useful models. 

38. See , however, th e statemen t o f th e the n Deput y Chie f Justice , cite d a t fn. 
3, supra. 

39. M . Potter , Traditiona l La w i n Papu a Ne w Guinea : A n Annotate d an d Selecte d 
Bibliography (Canberra : Australian National University, 1973) . Fo r a review of the 
bibliography se e P. Bayne , "Th e Future o f Traditiona l Law, " 2 Melanesia n Law 
Journal 276 (1974). 
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40. D . Chalmers and A. Paliwala, An Introduction to Law in Papua New Guinea (Sydney: 
The Law Book Compnay, 1977). 

41. J.G . Griffin, "Criminal Procedure in Papua New Guinea" (Syndey: The Law Book Co. 
1977). 

42. T o be published by the Law Book Company, Sydney, N.S.W. Australia. 

43. E . Edwards, R. Hayes, and R. 0'Regan, Cases on the Criminal Code; Being Cases and 
Materials o n th e Criminal Code s of Queensland, Western Australia and Papua New 
Guinea, 2d ed., (Sydney: Law Book Co., 1976). 

44. W . Andrews; D. Chalmers; D. Weisbrot. Th e Papua New Guinea Criminal Code (proposed 
title). T o be published by the Law Book Company with the help of a subsidy from 
the University and a purchasing agreement with the Department of Justice in 1979. 

45. A . Paliwala; D. Weisbrot. Th e Changing Legal System of Papua New Guinea (proposed 
title). T o be published by Butterworths (Aust. ) in 1979. I t is useful to note 
that Jenny Uglow's Marketing Your Manuscript to a Commercial Publisher (S.P.T.L. 
Working Paper No. 3) has been of great help in organizing the publication of this 
work. 

46. O'Regan , Common Law in Papua New Guinea, op.  oit. 

47. B . Brown, ed., The Fashion of Law in New Guinea: Being an Account of the Past, 
Present and Developing Systems of Law in Papua New Guinea (Sydney: Butterworths, 
1969). 

48. Th e semina r i s normally hel d annuall y fo r one week. I t provides a  foru m for 
international and national scholars to focus on a particular intellectual concern. 
The 7th Waigani Seminar in 1973 was on "Law and Development". 

49. J . Zor n an d P. Bayne, ed., Foreign Investment , International La w an d Nationa l 
Development (Sydney: Butterworths, 1975). 

50. J . Zorn and P. Bayne, ed., Lo Bilong 01 Man Meri: Crime, Compensation and Village 
Courts (University of Papua New Guinea, 1975). 

51. A . Paliwala and D. Weisbrot, 

52. P.G . Sack, Land Between Two Laws; Early European Land Acquisitions in New Guinea 
(Canberra: A.N.U. Press, 1973) ; P.G . Sack, ed., The Problem o f Choice: Land in 
Papua New Guinea's Future (Canberra: A.N.U. Press, 1974); P.G. Sack and B. Sack, 
The Land La w of German New Guinea; Being a  Collection o f Documents (Canberra : 
A.N.U. Press, 1975). 

53. Wolfers , op. c i t . 

54. A . Inglis, Not a White Woman Safe: Sexual Anxiety and Politics in Port Moresby 
1920-1934 (Canberra: Aust. National Univ. Press, 1974). 

55. E.g . works by Strathern and Epstein, op.  oit. 

56. C.J . Lynch , the forme r Legislative Counsel , has been on e o f th e most prolifi c 
producers of unpublished works. 

57. Chalmer s and Paliwala, op,  c i t . 

58. W . Andrews, D. Chalmers and D. Weisbrot, op.  oit. 

59. Twining , op.  c i t . 

60. Twining , op.  c i t . 

61. Andrews , Chalmers, Weisbrot, op.  c i t . 

62. Not e in this respect, the Studies of Law in Social Change and Development series 
published jointly by the Scandinavian African Studies Institute, Uppsala, and the 
International Legal Center, New York. 

63. See , e.g., Y. Ghai, ed., Law in the Political Economy of Public Enterprise, Studies 
of Law in Social Change and Devleopment no. 1 (New York and Uppsala: Scandinavian 
African Studies Institute and International Legal Center, 1977). 
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64. F.  Okoye , International La w an d th e New African States (London : Sweet & Maxwell, 
1972), again deals only with Africa. 

65. Exception s include : R.B . Seidman , A  Sourceboo k o f th e Crimina l La w o f Afric a 
(London: Swee t &  Maxwell , 1966 ) and Okoye , op.  c i t . , Th e serie s produce d b y th e 
Scandinavian Africa n Studie s Institut e may , o n th e otherhand , b e deliberatel y 
aiming towards a pan-African audience. 

66. Schoo l teachers, for example, may help the masses to understand the law. 

67. Pamphlet s hav e bee n produced , fo r example o n the Constitution and making a will. 
There is no strategy on what subjects need to be covered. 

68. Kaputin , op.  oit. 

69. Thi s was the conclusion of a pilot study by H. Barnes and D. Turner, "Information 
Services in the Rural Areas" (unpublished paper, U.P.N.G., 1975) . 
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