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Introduction 

Ideology and  Law 

Marxists have traditionally preferred thei r law simple. Whic h i s to say tha t they 
have tended to view law largely, and often solely, in terms of its coercive aspect. Th e 
Leninist perception o f law 2 a s a straightforwar d instrumen t o f oppression i s certainl y 
not incorrect , fo r no-on e coul d den y tha t "th e la w ha s forc e a t it s bac k i n ever y 
country however civilized".3 But , put in its most basic terms, this theory doe s not go 
far enough. Lenin' s unvarnished restatemen t o f classical positivism i s not adequate as 
a means o f full y understandin g th e rol e which la w plays i n a capitalist state . Ther e 
has recently been a minor avalanche of work, more or less rooted in Marxian methodology, 
which has sought no t so much t o refute the traditional approac h t o law, but t o broaden 
and expand it. 4 T o attempt t o summarize such work in two sentences, one might say that 
it has been recognize d tha t la w performs tw o additional function s whic h serv e bot h t o 
complement an d obscure its coercive function . I t creates th e mechanisms through which, 
at different historical periods, accumulation take s place 5 an d i t also form s a centra l 
part o f th e ideologica l apparatu s deploye d o n behalf o f a dominant class . I t i s with 
the latter function that the present essay is concerned. 

Napoleon, wh o ha d a  certai n amoun t o f experienc e i n suc h matters , once observe d 
that: "Yo u ca n d o everythin g wit h bayonet s excep t si t o n them" . H e wa s statin g tw o 
truths abou t politics . Th e firs t i s obvious ; tha t th e basi c politica l fac t i s 
violence. Th e secon d i s probably obviou s also , but i s rathe r more subtle . Whil e th e 
ultimate sanction available to any political regime is violence, it must, if it hopes to 
endure, see k t o legitimat e itself . Althoug h ther e ca n b e n o denyin g tha t repressio n 
works, a  politica l syste m whic h depend s wholl y o r predominantl y o n repression fo r its 
survival i s inherentl y unstable . A  syste m o f beliefs , an ideology, 6 mus t b e create d 
which function s t o persuade bot h th e ruled an d thei r rulers that existing socia l rela-
tions ar e just , rationa l an d finally , inevitable . A n ideolog y i s successfu l t o th e 
degree tha t i t actuall y define s th e limit s an d mode s o f though t o f al l member s o f 
society. Onc e a n ideolog y ha s achieve d dominanc e peopl e fin d i t difficult , i f no t 
impossible, to reflect on the way the y experienc e societ y outside of the categories and 
definitions imposed by that ideology. 7 

Bourgeois la w contains many significan t ideologica l norm s -  separation o f powers, 
the rule of law, natural justice, equality befor e th e law , etc. 8 B y demonstratin g it s 
continued fidelit y t o thes e norm s th e lega l syste m play s a central rol e i n persuadin g 
members o f al l socia l classe s tha t existin g socia l relation s ar e fai r an d jus t and , 
therefore, worth y o f preservation . Th e la w mediate s betwee n individua l member s o f 
society an d th e underlyin g syste m o f clas s domination . T o th e exten t tha t th e la w 
reflects social relations i n a manner that appears to be just it inhibits members of an 
oppressed clas s fro m developin g a  consciousness o f th e injustic e whic h i s inheren t i n 
those social relations. 

The poin t ca n b e illustrate d throug h a  brie f analysi s o f "equalit y befor e th e 
law". Equalit y was a central political goal of the bourgeois democratic revolutions in 
Europe. Th e material ambitions of an ascendant class were formulated at the level of of 
theory as a demand fo r equality. Wit h th e political triump h of this class, equality as 
an idea was reified and became an ideological weapon used t o mystify th e true nature of 
capitalist relation s o f production . I n thi s sense , equalit y a s a n ide a function s t o 
legitimate the continuation of bourgeois dominance. A t the same time, however, equality 
as a component of the superstructure o f the capitalist mode of production comes to take 
on a  metahistorica l character . Bein g divorce d fro m it s historica l root s i t become s 
complete abstractio n an d form s a  par t o f th e cultura l an d intellectua l equipmen t o f 
every membe r o f society . Eac h perso n withi n bourgeoi s societ y wil l the n perceiv e 
equality a s a  desirabl e socia l goa l i n itself , forgetting , o f cours e tha t forma l 
equality befor e th e la w is , at best , meaningless i n a  societ y base d upo n objectivel y 
unequal relations of production.9 

While some attention has been pai d t o the ideologica l exigencie s whic h affec t th e 
development an d administratio n o f the law , little emphasi s has been placed o n the role 
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which ideolog y plays in conditioning how and what people write about law. 10 Muc h legal 
writing consists , when i t ventures beyon d th e exposition o f doctrine, of unvarnished 
statements of pure ideology. Tw o illustrations will suffice. I n his book A Theory of 
Justice,11 Joh n Rawls purports to derive the structure of the ideal society from certain 
principles which he states. On e becomes immediatel y suspiciou s sinc e these principles 
are assumed a priori to be good and desirable. Th e interesting thing , however, is that 
the ideal society which Rawls eventually postulates turns out to look very much like the 
contemporary U.S. Somewhat simila r observations can be made about much of the work of 
the Law Reform Commission of Canada. It s efforts can be seen as an ongoing attempt both 
to justif y a  burgeonin g neo-libera l ideolog y an d to brin g th e law of Canad a int o 
conformity with the requirements of that ideology. I n reading the Commission's reports 
and working papers one is struck by the degree to which its recommendations depend upon 
the acceptance of normative generalizations that are both idealistic and unprovable. 12 

The bul k of what follow s will be taken up by an investigation of the ideological 
role which writing about law plays in class struggle in East Africa.13 It  i s necessary 
at this point to make some brief observations on that struggle. 

Class Struggle  in  East  Africa 

While it is clear tha t the three state s of Kenya, Tanzania, and Uganda canno t be 
analyzed as if they formed a homogeneous whole, there is, despite their varied histories 
and despite the uneven economic developmen t of the region, sufficient shared experienc e 
to justify one in speaking about East Africa. 

National bourgeoisies, finding their further development as classes thwarted by the 
racist superstructur e o f th e colonia l state , le d th e struggl e fo r independence . 
Although thi s struggl e wa s directed b y nationa l bourgeoisie s an d resulte d i n thei r 
achieving contro l of the machinery o f their respectiv e states , it was politically and 
ideologically a nationalist struggle. 14 Tha t is, it required th e mobilization of all 
social strata in support of an ideology which explained the material dislocation wrought 
by colonialis m i n nationalist , rathe r tha n clas s terms . Mor e specificall y a t the 
ideological level , thi s require d th e destructio n o f colonialis t hegemon y an d its 
replacement b y nationalist (i.e. , nationa l bourgeois ) hegemony . Thi s was relatively 
easy in national terms, since colonial rule had never achieved, and could not achieve, a 
significant degre e o f genera l ligitimacy . I t wa s mor e difficult , an d mor e 
contradictory, in class terms , since national bourgeoisies had been thoroughl y steepe d 
in the ideologies of their colonial rulers. Furthermore , the class position of national 
bourgeoisies made the advocacy of a specifically revolutionary ideology impossible. 

Two broad choices were open to national bourgeoisies at independence. First , they 
could have sought to transfer power to the mass of the people. This , as Amilcar Cabral 
has noted , woul d hav e amounte d t o class, suicide.15 Sinc e thi s choic e ha s not been 
adopted anywher e in East Afric a nothin g remain s t o be said abou t it. Alternatively , 
national bourgeoisie s could , as they hav e done , decid e t o remain in power. Her e two 
possible courses of action have presented themselves . Th e first, which can succinctly 
be described as neo-colonialism, is the general policy approach adopted in Kenya. Thi s 
involves maintaining the production relations established by colonialism, but ensuring, 
through control over the state machinery, that the national bourgeoisie consumes an ever 
expanding proportio n o f th e nationa l surplus. 16 Th e secon d approac h i s t o see k 
disengagement fro m imperialis m throug h autarch y an d th e establishmen t o f stat e 
capitalism.17 Tanzani a has generally attempted to follow this course. I n either case, 
the nationa l bourgeoisi e must see k sufficien t hegemon y t o legitimate its position and 
role.18 

At independenc e in East Africa , domesti c clas s relation s wer e i n a highly flui d 
state. Thi s was so because national bourgeoisies were not economically dominant classes 
nor had they full y develope d ideologies . Considerabl e intellectua l energ y was devoted 
to the latter task. Althoug h the overriding objective of such activity was the creation 
of a  nationalis t ideology , th e proces s inevitably  sa w th e expressio n o f man y 
contradictory tendencies . Mor e recently , som e attempt s hav e bee n mad e t o challenge 
national bourgeoisie s t o move awa y fro m pur e ideolog y an d create mode s o f analysi s 
rooted in concrete condition s which address themselve s to the interests of workers and 
peasants. Th e developmen t o f lega l writin g provide s a  clea r illustratio n o f thi s 
process.19 

An Overview  of  Legal  Writing 

While statutes and law reports existed from the earliest days of colonialism, there 
was very little writing about law during the colonial period. Wha t existed tended to be 
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anecdotal rathe r tha n analytical. 20 I n 196 1 lega l educatio n bega n i n Eas t Afric a a t 
what was the n th e University College , Dar e s Salaam.21 Althoug h ther e i s fa r more t o 
legal literature than the views of academics, the major ideological currents at work can 
be see n throug h a  brie f discussio n o f th e developmen t o f writin g abou t la w i n Eas t 
Africa since independence. Thi s development is arbitrarily divide d into three periods. 

The Early  Period 

Two feature s o f th e earl y perio d ar e immediatel y apparent . Th e peopl e doin g th e 
writing ar e almos t al l foreigner s an d th e writin g the y ar e doin g i s mor e o r les s 
aggressively anti - colonialist . Th e colonia l bar s i n Eas t Afric a wer e compose d o f 
either Asian s o r Englishmen. Onl y a  handful of Africans had been admitted t o practice 
and al l o f thes e ha d bee n traine d a t th e Inn s o f Cour t i n London . Ver y fe w 
practitioners possesse d universit y la w degrees . I t was , therefore , clea r tha t i f 
Africans wer e t o b e traine d t o staf f th e existing , English-base d lega l systems , the y 
would hav e t o be traine d b y persons fro m outside East Africa. Th e early staf f members 
of the Faculty of Law of the University of East Africa came from England, with a certain 
number fro m othe r part s o f th e commo n la w world , mainl y Nort h America . Fro m my own, 
admittedly unscientific , observation s o f foreigner s wh o hav e gon e t o wor k i n Eas t 
Africa, ther e i s a  significan t numbe r o f peopl e wh o di d s o becaus e the y fel t 
estranged fro m thei r ow n societies . Thi s phenomeno n i s particularl y eviden t amon g 
expatriate universit y teachers . I f on e couple s with thi s an understandable desir e t o 
justify thei r presenc e i n Eas t Africa , th e anti-colonia l orientatio n o f thei r writin g 
makes some sense. Nonetheless , one should not be misled. "Anti-colonial" is being used 
here i n a  limite d sense . Th e writin g unde r discussio n di d no t presen t a  systemati c 
critical analysi s o f colonialis m a s a  particula r phas e o f capitalist development , nor 
did i t questio n th e legitimac y o f th e colonizatio n o f Africa . Wha t i t di d d o wa s 
criticize colonialis m fo r th e kin d o f lega l system s i t operated . Th e colonia l lega l 
systems of East Africa represented a denial in practice of the basic legal and political 
values whic h allegedl y underli e al l commo n la w lega l systems . Thes e writers attacke d 
the racism , th e oppressiveness, and th e arroganc e o f th e administratio n o f justic e i n 
colonial Eas t Africa . Althoug h the y di d no t realiz e it , they wer e attacking colonia l 
legal systems for being colonial legal systems.22 A t the same time there was evinced an 
abstract fascinatio n wit h traditiona l Africa n lega l matters . A n attemp t wa s mad e t o 
legitimate customar y la w afte r it s lon g colonia l hiatus . Th e ide a o f synthesizin g 
indigenous and imposed lega l forms and ideas into distinctive national legal systems was 
eagerly pursued. 23 

In term s o f it s for m thi s lega l writin g presente d a  varie d picture . Th e firs t 
problem was that the material necessary t o teach law had to be created. I n Nigeria, for 
example, thi s resulte d i n a n effor t t o produc e a  rang e o f basi c textbooks. 24 Thes e 
tended t o be Englis h texts , with reference s t o Nigeria n case s an d statutes . I n Eas t 
Africa ther e wa s confusio n a s t o whethe r Englis h text s o r U.S . casebook s wer e th e 
preferable form . Much time was expended o n a rather unrewarding debate over the relative 
merits o f Englis h an d U.S . teachin g techniques . Th e implici t aim , whic h wa s mad e 
explicit by the International Legal Center i n its 197 5 report on legal education,25 was 
to get a s much loca l material int o circulatio n as possible. Explici t consideratio n of 
methodology an d ideology was avoided. 

The Middle  Period 

In th e middl e period , roughl y fro m th e mid-60' s t o th e earl y 70's , thre e ne w 
factors obtruded int o the process of legal education. First , gradually, East Africans, 
both Asians and Africans, who had studied la w in East Africa began t o teach law. Thei r 
orientation wa s strongl y nationalistic . The y wishe d t o see a rejection o f all thing s 
European. Whil e thi s vie w wa s advance d wit h grea t vigo r a t a n abstract , rhetorica l 
level, it s concrete applicatio n t o legal writing wa s uncertain . Actua l results seemed 
to depen d mor e o n whethe r th e individua l i n questio n ha d gon e t o graduat e schoo l i n 
England or  th e U.S. Still , this facto r intensified th e questioning o f imposed Englis h 
legal ideas . Second , questions bega n t o be raise d a s t o the aims o f legal education . 
The realitie s o f th e post-independenc e er a made i t difficul t t o continue t o see lega l 
education a s a n en d i n itself . Th e increasingl y eviden t failur e o f independenc e t o 
deliver on its material promises raised questions about the utility of training replicas 
of English or U.S. lawyers. Developmen t bega n t o be seen as the only legitimate aim of 
political o r publi c activit y an d lawyer s bega n t o perceiv e tha t thei r activitie s ha d 
little t o d o with achievin g thi s aim. Similarly , th e the n fashionabl e Nort h America n 
infatuation with "relevance " impinged o n East Africa. O n the whole, these concerns had 
beneficial effect s o n lega l education . I t wa s recognize d tha t lega l education , an d 
therefore lega l writing , coul d no t continu e t o dea l largel y i n abstractions . Lega l 
education had t o address itsel f in some way t o the concret e condition s o f East Africa. 
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And further , lega l educatio n ha d t o demonstrat e a  concer n wit h changin g thes e 
conditions. Finally , i n 197 0 th e Universit y o f Eas t Afric a spli t u p int o thre e 
independent universities. I t should not, however, be thought tha t by this time all law 
teaching was being carrie d o n at Dar es Salaam. Whil e the only Faculty o f Law i n East 
Africa wa s locate d there , la w teachin g wa s bein g conducted , althoug h no t t o LL.B . 
students, at Makerere University College and the University College, Nairobi, and at the 
Kenya Schoo l o f La w i n Nairobi . I n addition , la w wa s bein g taugh t a t variou s 
administrative trainin g centre s throughou t Eas t Africa . Still , wit h th e creatio n o f 
three Faculties o f Law i n East Africa i n 1970, there was a tendency fo r the individual 
law faculties to become more involved in national, as opposed t o regional issues. 

The Recent  Period 

In the most recen t phase , three additiona l factor s hav e affected lega l education . 
First, an d mos t important , th e staf f o f al l thre e la w facultie s ha s becom e almos t 
entirely localized . Thi s has tende d t o remove many extraneou s consideration s fro m th e 
agenda. Second , th e amoun t o f political repressio n ha s increase d markedly . Toda y i n 
East Africa one i s much les s fre e t o write an d tal k abou t certai n matters tha n i n the 
earlier phases . Thi s hardly require s commen t in the instance of Amin's Uganda, but it 
is a  noteworth y matte r i n Kenya. 26 Tanzani a stil l permit s a  degre e o f freedo m i n 
academic discourse. Suc h a climate has had an inevitable effect on legal writing. Th e 
third facto r ha s bee n th e growt h i n Tanzani a an d amon g th e Facult y o f La w o f th e 
University o f Dar e s Salaam, o f a strong an d indigenou s Marxist tradition . Whil e th e 
boundaries between Marxism an d radical nationalism hav e not always been entirely clear , 
much creativ e lega l writin g ha s bee n produce d whic h vigourousl y challenge s th e 
assumptions underlyin g th e writing o f the earlier tw o phases . I t i s interestin g tha t 
these tendencie s hav e ha d littl e effec t o n th e wa y i n which statute s ar e drafte d o r 
judgments written in East Africa. 

This introductio n i s inevitabl y cursory . I t ha s not dealt, for example, with the 
important question s o f th e way s i n whic h th e introductio n o f writin g and , mor e 
important, printing have affected th e development o f law in East Africa. 27 Neithe r has 
it dealt directly with the broader phenomenon of imperialism, a phenomenon which has, of 
course, an importan t ideologica l dimension . W e tur n now to a description and analysi s 
of East African legal literature. 

The Materials 

Statutes 

Extensive statutor y material s exis t fo r al l thre e states . On e i s struc k b y th e 
bulk o f statutor y la w available. Fo r presen t purpose s th e main point s with regar d t o 
statutes are their accessibility and their internal organization. 

Accessibility 

Copies o f curren t statute s ar e availabl e i n institution s wher e la w i s studie d 
formally. Set s of Kenyan, Ugandan, and Tanzanian statutes are provided in the libraries 
of the three East African universities , while i n othe r institution s th e usual practic e 
appears t o b e t o provid e onl y th e statute s o f th e stat e i n question . Acces s t o 
non-current statutes is not uniform. Thi s is an important problem in legal research, as 
the opportunity t o examine non-curren t material i s often essential . Th e University o f 
Dar es Salaam has a good collectio n of non-current East African statutes. I n contrast, 
the situation at the University of Nairobi is deplorable. Historica l research is almost 
impossible. 

For the general public, access to the statutes is not easy. Copie s of the statutes 
are normall y availabl e i n governmen t offices , publi c libraries , an d advocates ' 
chambers. However , ther e ma y b e littl e practica l acces s because publi c librarie s ar e 
found onl y i n major centers . Further , many bureaucrat s ten d t o trea t statute s a s i f 
they were confidential documents, and it costs money t o see a lawyer. Eve n if a member 
of the public gains access to the statutes, what he reads therein, assuming he can read, 
will b e unintelligible becaus e statute s ar e drafted i n the English languag e and in the 
highly technical English style. 

It ma y b e littl e mor e tha n a  piou s hop e tha t statute s ca n becom e a  mean s o f 
communication between government and people. 28 I f this is to occur, it will requir e a 
realization tha t legislativ e draftin g i s no t a  purel y technica l exercise . Draftin g 
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clearly involve s turnin g socia l o r economi c policie s int o a  lega l for m whic h i s 
politically an d administratively workable. 29 Thi s place s heav y demand s o n the people 
responsible fo r drafting , demand s whic h shoul d b e specificall y addresse d i n lega l 
education. Sinc e East African statutes remain mystifying documents , one can assume that 
those exercising political power are content with the present situation. 30 

It i s a genera l characteristi c o f Eas t Africa n legislatio n tha t broad , ofte n 
limitless, rul e makin g power s ar e regularl y delegate d t o officials. 31 A  minima l 
requirement o f legalit y i s tha t person s affecte d shoul d hav e acces s t o subsidiar y 
legislation. Unfortunately , th e system s fo r printin g an d distributin g subsidiar y 
legislation ar e not as effective as those develope d fo r acts themselves . I t is often 
extremely difficul t fo r the researcher t o feel confiden t tha t h e has seen complete , 
current subsidiary legislation in a particular area. Thi s problem emphasizes the extent 
to which the development of legal literature in East Africa depends on the efficiency of 
the government printers. 

Internal Organizations 

East Africa n statute s are not easy to use. A  similar syste m has been adopte d in 
all thre e states . Periodically , al l the statutory la w is revised, consolidated , and 
published i n multi-volume sets . Thi s has been don e roughl y onc e a decade. Th e three 
revisions presentl y i n forc e cove r abou t te n substantia l volume s each . Act s are 
assigned chapte r numbers and are grouped togethe r withi n the various volume s accordin g 
to broad subjec t categories . Ne w acts, bills, and subsidiary legislatio n are normally 
published fro m tim e to time as supplements t o the government's gazette . Ne w acts are 
numbered consecutively accordin g to the year of their passage. Som e of the difficulties 
involved may be appreciated by looking at the example of Tanzania. Th e last revision of 
the law s was carried out in 1965. Thi s revisio n encompasse s roughl y 540 acts, plus a 
certain amoun t o f subsidiary legislation . Th e genera l inde x t o thes e consolidate d 
statutes i s good and it is a simple matter to discover all the acts which are relevant 
to a particular subject. However , one cannot always be sure that one has found all the 
subsidiary legislatio n o r any U.K. legislation whic h ma y be in effect . Th e rea l 
difficulty arise s i n keeping u p to date wit h subsequen t legislation . Sinc e 196 5 the 
Tanzanian National Assembly has passed, on the average, fifty acts per year. Ther e has 
also bee n a  considerabl e amoun t o f subsidiar y legislation . Discoverin g th e current 
legislation o n a  give n topi c ca n be ver y tim e consumin g an d ofte n a  hit-or-mis s 
exercise. Ther e ar e neithe r cumulativ e no r annua l indexe s t o ne w statute s an d 
subsidiary legislation . A  certain amount of subsidiary legislatio n is not published in 
the Gazette. Amendment s to existing statute s must be written by hand int o the relevant 
chapter i n th e 196 5 revision. Th e sam e thin g applie s wher e a  statut e ha s bee n 
repealed. Thi s process of continuous updating shoul d be done by a librarian. Fo r the 
advocate o r bureaucrat wh o does not have the services of a librarian the difficulties 
are obviously greater. 

The poin t o f all thi s i s tha t th e present syste m fo r publishing Eas t Africa n 
statutes i s far from ideal . Statute s ca n be presented i n such a way as to maximize 
their usefulness . Th e recent edition of the laws of Swaziland is an example of such a 
presentation. Th e question is whether the respective government s of East Afric a woul d 
be willin g t o devote th e necessary resource s t o put their statutor y la w into a for m 
which would achieve this end. 

Law Reports 

Prior t o 1957 there wer e fiv e serie s o f genera l la w reports publishe d i n East 
Africa.32 Thes e wer e th e Kenya Law Reports (originall y th e East African Protectorat e 
Law Reports) , th e Uganda La w Reports, th e Tanganyika La w Reports, th e Zanzibar Law 
Reports, and the Court of Appeal for Eastern Africa Law Reports. Beginnin g in 1957 all 
these reports were merged into the East Africa Law Reports.33 Th e earlier report s were 
published b y the relevant publi c authorities , whil e the East Africa Law Reports, were 
published b y Butterworth s i n England. The y wer e edite d b y an advocat e i n privat e 
practice i n Nairobi. Sinc e th e 1975 volume th e East Afric a Law Reports hav e bee n in 
limbo. Th e East Africa n Literatur e Burea u has reprinted th e Court of Appeal Reports . 
Copies of the other older series are often difficult to locate. 

The Eas t Afric a Law Reports wer e devote d solel y t o decisions o f the East Africa n 
superior court s — th e High Court s of Kenya, Uganda , Tanzania , and Zanzibar, and the 
former Cour t o f Appeal fo r East Africa . Decision s o f the Judicial Committe e o f the 
Privy Counci l i n appeals fro m the Court of Appeal were als o reported , but this cease d 
when the jurisdiction of the Judicial Committe e to hear such appeals ended. Th e origin 
of reported cases in the early 1970' s was as follows: 
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No. of Cases 
Year Cour t Reporte d 

1971 Cour t of Appeal 4 0 
Kenya H.C. 3 8 
Tanzania H.C. 1 4 
Uganda H.C. 21 _ 

113 

1972 Cour t of Appeal 6 3 
Kenya H.C. 4 1 
Tanzania H.C. 2 1 
Uganda H.C. 2 4 

149 

1973 Cour t of Appeal 5 0 
Kenya H.C. 4 4 
Tanzania H.C. 1 2 
Uganda H.C. 2 0 

126 

Cases t o be reporte d wer e submitte d t o th e edito r b y th e registra r o f th e particula r 
court a s directe d b y th e appropriate  Chie f Justice . No t al l case s submitte d wer e 
reported. I n 197 2 forty case s submitte d t o the edito r were no t reported , an d i n 197 3 
twenty-eight wer e not . Thes e case s wer e no t reporte d sinc e the y wer e "concerne d onl y 
with the facts". 34 

Since 197 2 th e numbe r o f case s submitte d fo r reportin g ha d declined . Th e 197 5 
volume contained onl y 78 cases. 

The purpos e o f th e Eas t Afric a La w Report s wa s essentiall y informational . Thi s 
purpose was achieved throug h th e presentation o f authoritative judicia l pronouncements . 
This facto r t o some exten t explaine d th e preponderance , durin g it s existence, of Court 
of Appeal decisions. 

There wer e recentl y criticism s fro m al l th e Hig h Court s tha t no t enoug h o f thei r 
decisions wer e bein g reported . Particularl y stron g criticis m cam e fro m th e Tanzani a 
High Court . Th e forme r edito r took th e position tha t he could onl y report what he re-
ceived an d tha t i f a particula r Hig h Cour t di d no t sen d it s judgment s t o him h e coul d 
not repor t them . I n 1975 , out o f th e firs t eight y cases  submitte d fo r reporting onl y 
eight wer e fro m Tanzania . Ther e wer e part-tim e editoria l personne l locate d i n bot h 
Tanzania and Uganda who were responsible for local liaison. 

A certai n numbe r o f significan t superio r cour t decision s wer e no t submitte d an d 
therefore were not reported. Citatio n of unreported case s i s a fairly common matter in 
East Africa . I t i s difficul t t o generaliz e abou t th e kind s o f case s tha t g o unre -
ported. Still , it has happened that politically embarrassin g cases have not found thei r 
way int o th e Eas t Afric a La w Reports . Th e bes t know n o f thes e i s Ooko v . R., 35 th e 
leading cas e on preventive detentio n under Kenya's Preservation o f Public Security Act. 
If a case has not been reported on e must loo k fo r the judgment i n the appropriate cour t 
registry. Findin g case s is , for variou s reasons , no t alway s easy . Toda y on e i s not 
permitted, to repeat the same example, even to look at the judgment in Ooko.36 

The Eas t Afric a La w Report s wer e handsomel y produce d o n hig h qualit y pape r an d 
incorporated al l th e productio n extra s normall y foun d i n Englis h la w reports . Fou r 
parts plus a single bound volume were produced each year. 

There were suggestions in its later years that the East Africa Law Reports had got 
"behind schedule " or , a t least , had becom e rathe r slo w i n making decision s available . 
These criticisms were probably withou t substance . Reporte d judgment s were available i n 
East Africa about fifteen months after a case had actually been decided. 37 

Production of the Reports was handled by Butterworths i n the U.K. Thi s arrangemen t 
was difficul t t o justify . I t i s possible, in Nairobi a t an y rate , t o produce printe d 
material as quickly and as easily as in the U.K. 

Financial matters, including marketing and distribution, were also handled entirel y 
by Butterworths . I n 1975 , th e circulatio n i n Keny a wa s 188 . O f these , fifty-fiv e 
copies went t o the judiciary, forty-three t o the Commissioner o f Police, twenty-five to 
the Attorney-General' s Chambers , an d th e rest , presumably , t o practitioners . 
Butterworths had experienced some difficulty in collecting payment for copies of reports 
which went to the governments of Tanzania and Uganda. 
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The edito r wa s formall y responsibl e onl y t o Butterworths , althoug h ther e wa s a n 
editorial boar d an d a n annua l repor t wa s submitte d t o th e Presiden t o f th e Cour t o f 
Appeal. 

It seem s beyon d argumen t tha t th e Eas t Afric a La w Report s performe d a  usefu l 
function. Still , there were and remai n tw o areas o f concern. First , the East Africa 
Law Reports did no t cater adequately t o specific national , as opposed t o East African, 
interests, and, second, they did not report the decisions of lower courts. 

The belief tha t Tanzanian decision s wer e no t being accorde d appropriat e treatmen t 
led in 197 3 to the creation of the Law Reports of Tanzania. Thes e reports are produced 
in a  modes t cyclostyle d forma t b y th e Facult y o f La w o f th e Universit y o f Da r e s 
Salaam. The y ar e essentially a  fuller version of the Tanzania High Court Digest which 
was firs t publishe d i n 1967 . Decision s fro m th e Cour t o f Appeal , Hig h Cour t an d 
Resident Magistrate's Court s ar e reported . Judgment s ar e selecte d fo r reporting b y an 
elected editoria l board a t the Faculty o f Law. Ugand a als o publishe d som e la w report s 
through its Law Development Centre. 

There is no reporting of lower court decision s i n East Africa. Ther e are a number 
of reasons fo r this. First , and most important , none of the three states possesses the 
resources necessar y t o collect, edit, and publis h lowe r cour t decisions . Second , th e 
utility o f reporting suc h decisions i s questionable. Judgment s are usually very short, 
often containin g littl e mor e tha n a  fe w sentence s outlinin g th e fact s o f th e cas e 
followed b y th e court' s holding . On e seldo m find s clearl y expresse d lega l reasoning . 
While researcher s shoul d no t neglect lowe r cour t decisions , although i t i s ofte n ver y 
difficult t o gain acces s t o them, it does not follo w from this that any useful purpose 
would be served by their publication in law reports. Finally, it would be most difficult 
to establish consistent criteria to be used in selecting decisions for reporting. 

There wa s on e serie s o f specialize d la w report s published , th e Eas t Africa n Ta x 
Cases. Thi s serie s bega n publicatio n i n 195 5 an d wa s designe d t o meet th e need s o f 
people wh o pai d incom e ta x and "thei r professiona l advisers" . I t originall y reporte d 
all ta x cases . Fou r volume s wer e published . Sinc e th e commo n incom e ta x ha s no w 
disappeared an d Tanzania , Kenya , an d Ugand a eac h ha s it s ow n separat e system , thes e 
reports have been discontinued. 

Certain indexes and noters-u p ar e available. Butterworth' s has published a n index 
to the East Africa Law Reports covering th e years 195 7 to 1967 and a further index fo r 
1970 to 1972. Work s prepared by Mr. Justice Spry, formerly of the Court of Appeal, and 
Philip Durand , formerl y o f th e Keny a Institut e o f Administration , ar e als o helpful . 
Nonetheless, finding East African cas e law is often a functio n o f knowing what you ar e 
looking for. 

Finally, variou s nationa l serie s o f digest s o f superio r cour t decision s ma y b e 
mentioned. I n 196 7 th e La w Facult y o f th e Universit y College , Dar e s Salaam, bega n 
publishing th e Tanzani a Hig h Cour t Digest . Thi s consiste d o f condense d summarie s o f 
judgments. Th e Diges t continue d unti l 197 3 whe n i t wa s incorporate d int o th e La w 
Reports o f Tanzania. I n 1971 , the Faculty o f La w o f th e Universit y o f Nairob i bega n 
publishing th e Kenya High Cour t Digest. I n 197 4 the Kenya Digest expired. Th e Uganda 
Law Development Centre publishes a Monthly Bulletin of Judgements and Orders of the High 
Court. Digest s o f decisions o f the Court of Appeal were published i n the East African 
Law Journal. 

Government Documents 

This categor y i s wid e an d embrace s a  rang e o f publication s whic h ar e o f grea t 
significance i n East African legal literature. It includes, for example, policy papers, 
annual reports, reports of special commissions or inquiries, various parliamentary docu-
ments, political speeches of leaders, and so on. A  government printer which can produce 
material quickly , cheaply , an d i n a  serviceabl e for m i s a  basi c componen t i n th e 
development of legal literature. Th e extent t o which a government printer will be able 
to perfor m thes e function s i s a  politica l decision , dependin g o n th e exten t o f th e 
resources, human and monetary, allocated t o it. T o put it another way, the operation of 
a governmen t printe r depend s primaril y o n politica l force s an d secondaril y o n marke t 
forces. 

The Kenya Government Printer appears to be a good exampl e of such an organization, 
and th e publicatio n o f th e Repor t o f th e Publi c Servic e Structur e an d Remuneratio n 
Commission i s a useful cas e i n point. Th e Commissio n complete d it s work i n May 1971 . 
Within a  mont h th e printe d repor t o f 29 5 pages , plu s 10 0 page s o f appendices , wa s 
available t o th e public . Th e printe d report , althoug h fre e fro m costl y publicatio n 
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extras, wa s competentl y presented . Th e cos t o f th e Repor t wa s (Keny a Shillings ) K 
Sh20.00 per copy. Th e Government Printer maintains a shop in Nairobi. Th e shop is not 
elegantly appointed , bu t th e peopl e wh o wor k i n i t ar e familia r wit h governmen t 
publications an d maintain a n inventor y adequat e t o satisfy publi c demands . Governmen t 
printing an d publishin g i n Tanzania ar e not up to the same standard. Publication s are 
often poorly printed. Ther e is a considerable dela y involve d i n producing material and 
significant publications are often out of stock. 

Textbooks and  Monographs 

This category i s defined broadly t o include al l non-officia l books , as opposed t o 
articles o r pamphlets , which trea t directl y o f la w i n East Africa. Th e most strikin g 
feature of this category is its uneveness in coverage, in quality, and in purpose. 

A survey 38 o f the writing i n this categor y would sugges t a number of conclusions. 
First, i t is clear tha t ther e ha s never been a  polic y wit h regar d t o th e writin g an d 
publishing o f Eas t Africa n lega l literature . Second , i t would no t appear tha t marke t 
forces have had a particularly significan t effect . I f market force s had played a major 
role i n determinin g wha t wa s t o b e publishe d an d wha t wa s not , on e would , i t i s 
suggested, fin d a n emphasis o n basic studen t textbook s an d a  correspondin g absenc e o f 
specialized monographs . Bu t thi s ha s no t bee n th e case . Basi c textbook s hav e no t 
appeared in many areas until quite recently and , indeed, the coverage i s still far from 
complete.39 I  a m personall y unawar e o f any instanc e where a  legal manuscript dealin g 
with a n Eas t Africa n subjec t ha s bee n rejecte d b y a n Eas t Africa n publishe r fo r 
commercial reasons . Third , ther e i s a preponderance o f non-East African authors. Th e 
reasons fo r thi s imbalanc e hav e alread y bee n suggested. 40 I t i s presentl y bein g 
corrected an d on e assume s tha t thi s proces s wil l continue . Still , while a  number o f 
very bad books have been published, one cannot but be impressed b y th e range an d dept h 
of what has been produced in less than two decades. 

Journals 

There was , unti l recently , a  relativel y wid e rang e o f lega l periodical s bein g 
published i n Eas t Africa . Give n th e rathe r limite d marke t fo r suc h publications , it 
could be argued that there were too many. 

East African Law Journal 

This journal was started in 1965 and was largely edited and written by the staff of 
the Faculty of Law at the University College,, Dar es Salaam. I t was published under the 
auspices o f Legal Publication s Limited , a  company incorporate d i n Kenya. Ther e wa s a 
close connectio n betwee n thi s compan y an d Ocean a Publications , a  U.S . compan y whic h 
handled overseas distribution for the East African Law Journal. I n 1967, as a result of 
disagreements wit h Ocean a an d Lega l Publication s Limited , th e La w Facult y i n Da r e s 
Salaam decide d t o seve r it s connection s wit h th e Journa l an d establis h it s ow n 
publication. Thencefort h the Journalwas edited in Nairobi, since 1972 at the Faculty of 
Law of the University of Nairobi. I n 197 3 the East African Literature Bureau undertoo k 
publication. Oversea s distribution , stil l handle d b y Oceana , wa s no t satisfactory . 
Parts of the 197 2 volume were never distributed, and the uncertain relationship betwee n 
Oceana an d th e Eas t Africa n Literatur e Burea u gav e ris e t o recrimination s o n bot h 
sides. Originall y the Journal appeared fou r time s per year, but this proved impossibl e 
to maintain because of delays in printing and th e difficulty o f finding sufficient mat-
erial o f acceptabl e quality . B y th e en d o f 197 3 th e Journa l wa s als o fa r behin d i n 
publication. Fo r thes e reason s i t was decide d i n 197 4 t o publish onl y tw o issues pe r 
year. Circulatio n o f th e Eas t Africa n La w Journa l ha s bee n lo w b y internationa l 
standards, but reasonable for an East African academic periodical. 

Eastern Africa Law Review 

The Revie w was starte d b y th e Law Faculty i n Da r e s Salaa m i n 1968 . Th e Revie w 
came int o existenc e a s a  resul t o f th e oppositio n whic h member s o f tha t facult y fel t 
towards financial , administrative , an d ideologica l aspect s o f th e Eas t Africa n La w 
Journal. I t has attempted t o be a socially, and socialist, oriented periodical . Fro m 
1968 t o 1971 , th e Revie w wa s publishe d b y th e La w Facult y i n Da r e s Salaam , bu t 
beginning wit h th e 197 2 volume i t was publishe d b y the East African Literature Bureau. 
The Revie w appear s thre e time s a  yea r an d ha s a  tota l circulatio n o f abou t fou r 
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hundred. Wit h th e demis e o f Th e Eas t Africa n Literatur e Bureau , productio n wa s 
undertaken at the University of Dar es Salaam. 

Makerere Law Journal; Uganda Law Focus 

The first of these periodicals i s published b y the Faculty o f Law at Makerere Uni -
versity and the second by the Uganda Law Development Centre. Bot h appeared sporadicall y 
and were of low editorial and production quality. I n 197 6 the Makerere Law Journal be-
gan to be published by the East African Literature Bureau. It s future is now uncertain. 

Dar es Salaam University Law Journal 

This is the oldest legal periodical i n East Africa, having begu n it s lif e i n 196 4 
as the Journal of the Denning Law Society. It has appeared at irregular intervals since 
then, having adopted it s present name with volume three . Th e Journal i s organized an d 
edited, but not entirely written, by students. 

Unpublished Material 

A prodigiou s amoun t o f work ha s bee n don e i n th e Eas t Africa n universities , an d 
other institutions o f higher education, to produce materials fo r teaching law . Largel y 
because o f th e hig h turnove r o f staf f i n thes e centers , much o f thi s wor k ha s bee n 
wasted. Th e creation of a register and depository fo r unpublished legal material should 
be an urgent matter. 

Printing and  Publishing 

Printing 

The mai n printin g cente r fo r Eas t Africa , indee d fo r al l o f blac k Africa , i s 
Nairobi. Ther e are a large number of private printing firms in Nairobi and many of them 
possess moder n an d sophisticate d equipment . Ther e i s a  considerabl e deman d fo r com -
mercial printin g services . Thi s ofte n result s i n substantia l dela y i n non-commercia l 
jobs. Printin g facilitie s i n Dar e s Salaa m an d Kampal a ar e muc h belo w th e leve l o f 
those i n Nairobi. Productio n cost s i n Nairobi ar e about as high a s i n other parts of 
the world. 

The absenc e o f unifor m productio n standard s fo r Eas t Africa n lega l publication s 
raises a n importan t consideration.  Tables , running heads , textual footnotes , variable 
typefaces and other production formalities increase the costs of legal publication. Th e 
elimination o f unnecessar y formalitie s fro m th e printin g proces s coul d simplif y lega l 
publishing withou t detractin g fro m th e quality o f th e finishe d product. 41 Toda y ther e 
is considerabl e variatio n amon g Eas t Africa n publisher s o n thes e matters . Littl e 
direction i s comin g fro m lawyers , academics, civi l servants , students, and other s who 
have an interest in legal publishing. 

Publishing 

East African Literature Bureau 

The Bureau was until recently th e largest specialis t publishe r i n East Africa. I t 
had approximatel y sixt y title s i n production a t any one time in addition to publishing 
more tha n twent y academic , cultural , an d professio n periodicals . N.G . Ngulukulu, th e 
director unti l 1977 , acte d wit h considerabl e foresigh t an d expande d th e academi c 
publishing activitie s o f th e Bureau . Th e Literatur e Burea u becam e th e d e fact o 
university pres s fo r Eas t Africa . Thi s developmen t wa s no t withou t difficulty . I n 
addition t o having a  smal l editoria l staff , th e Burea u operate d i n a numbe r o f area s 
where i t di d no t posses s qualifie d editors. 42 Th e Literatur e Burea u publishe d a n 
amazing rang e o f lega l titles . Thes e varie d fro m giganti c casebook s t o highl y 
specialized monographs . I t i s interesting tha t th e best-selling titl e on the Bureau's 
list was a law book. 

The Literature Bureau was not, of course, a commercial publisher. I t was an agency 
of th e Eas t Africa n Communit y an d ha d it s headquarter s i n Nairobi . I t receive d it s 
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funds from the Community an d its director was responsible to the Communications Council 
of th e Community . Give n it s relativ e freedo m fro m financia l worries , th e Bureau wa s 
able to publish widely without being particularly concerned with sales. 

In 1977 , the East Africa n Communit y collapsed . Th e Literature Burea u wa s on e o f 
the casualties . Man y o f it s function s hav e bee n take n ove r b y th e Keny a Literatur e 
Bureau, but this organization will not, by its nature, be able t o provide th e service s 
formerly available to scholars in Uganda and Tanzania. 

Oxford University Press 

Oxford i s th e mos t prestigiou s publishe r i n Eas t Africa . I t ha s produce d som e 
titles o f hig h intellectura l an d productio n quality . I t ha s don e littl e lega l 
publishing and will probably do less in the future. 

Legal Publications Limited 

This organizatio n ha s bee n moribun d fo r severa l years . Th e de a o f havin g a 
specifically "legal " publishin g hous e i n Eas t Afric a appears , in th e abstract , t o b e 
attractive. Th e experienc e o f Lega l Publication s cast s som e doub t o n it s practic -
ability. I f a  lega l publishin g hous e i s t o b e workabl e a t som e futur e date , th e 
experience o f Lega l Publication s suggest s som e valuabl e lessons . First , ongoin g 
subsidies fro m som e sourc e ar e essential . Second , a  cor e o f full-tim e editoria l an d 
production staf f mus t b e create d an d maintained . Third , ther e mus t b e wide-sprea d 
involvement b y person s connecte d wit h th e lega l syste m i n the process o f establishin g 
publication need s an d goals , editoria l an d productio n standards , an d marketin g 
criteria. Finally , suc h a n organizatio n mus t b e loca l i n characte r an d no t simpl y a 
branch plan t o f externa l interests . Lega l Publication s die d largel y becaus e i t wa s 
conceived a s an East African satellite of Oceana Publications. It s management was left 
in the hands o f a fir m of commercia l bookseller s wh o coul d no t b e expected t o tak e an 
interest in the development of East African legal literature. 

Tanzania Publishing House 

This company was established under the National Development Corporation to function 
as a national publisher. It s main work has been in the preparation of school texts. I t 
has also produced a  number of useful monographs o n political economy . I n the las t fe w 
years these have been of a strongly ideological nature. Tanzani a Publishing House has a 
small, non-specialized, editorial staff. 

East African Publishing House 

In th e middle an d lat e 60' s i t appeared tha t East Africa n Publishin g Hous e migh t 
become th e leadin g academi c publishe r i n Eas t Africa . Unfortunatel y th e fir m 
encountered seriou s financia l problems . I t i s no t likel y tha t i t wil l pla y a 
significant role in legal publishing in the foreseeable future. 

It would appea r tha t lega l publishin g ha s been a  random busines s i n Eas t Africa . 
Although the East African Literature Bureau had become established as the dominant legal 
publisher, this appears to have been a function of the kinds of manuscripts submitted to 
it rather tha n the result of a clear policy choice . Lega l publishing has not developed 
as a specialized field . I n my vie w thi s explains th e uneve n quality o f what ha s been 
published s o far . Th e fat e o f Legal Publication s Limite d shoul d no t be take n t o have 
established foreve r th e impossibilit y o f specialise d lega l publishin g i n Eas t Africa . 
It does, however, make clear that if some form of specialized lega l publishing is going 
to succee d i t wil l hav e t o b e muc h bette r planne d an d co-ordinate d tha n wa s Lega l 
Publications. 

Finance 

Inflation 

East Afric a ha s no t escaped curren t inflationar y trends . Thi s ha s affected , an d 
will continue to affect, legal publishing in a number of ways. 
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First, paper costs have increased drasticall y i n recent years. Unti l 1976 all the 
high quality pape r use d in book publishin g ha d to be imported an d there was no way in 
which its price could be controlled, except through interna l subsidies. Th e paper mill 
at Webuye in Kenya began operations in 1976 and since then all books published in Kenya 
have been printed on local paper. Th e prices for Webuye paper are not, however, signifi-
cantly below world prices. 

Second, ne w printing equipmen t an d spare part s mus t be imported. Th e prices of 
such item s are subject t o the same inflationar y pressur e a s are the prices o f other 
imported manufacture d goods . A s foreign exchang e become s scarce r and its expenditure 
more stringentl y controlled , it is unlikely tha t the importation of printing equipmen t 
will receive a high priority. 

Third, risin g price s lea d t o demands fo r higher wages . Althoug h thi s i s not a 
crucial facto r in East Africa , where nationa l bourgeoisie s aggressivel y suppres s unio n 
activity,43 increase d labou r cost s will lead to either higher book prices, reduced pro-
duction, or both. 

Finally, book s are , in an y economy , a  margina l commodity . A s price s ris e 
generally, and particularly as the price of books rises, one can assume that sales will 
decline. Thi s i s especially tru e i n East Afric a wher e ther e i s not a wide reading 
public. A n exception is found in the school textbook market. Th e introduction of free 
primary education in Kenya (1974 ) and Tanzania (1978 ) has created a boom in this market. 

The General  Situation 

Inflation serves only to compound the financial problems besetting legal publishing 
in East Africa . Prominen t amon g thes e is the limited siz e of the market. Assumin g a 
relatively soun d product, an East African publishe r can usually expec t to sell 1,000 to 
1,500 copies of a law book within East Africa. A  book will normally be on the market at 
least three years before sales of this order are achieved. Thi s suggests that if prices 
are not to become absurdl y inflated , two complementary activitie s are called for. The 
first is an efficient and aggressive syste m o f external marketing . Oxfor d Universit y 
Press enjoys a great advantag e i n this regard . It s international organizatio n permit s 
it to promote and sell books all over the world. Goin g to the other extreme , the East 
African Literatur e Burea u had no system for overseas distribution . Whil e it took part 
in book fairs in various foreign countries, it had no offices and only one agent outside 
East Africa. Th e book fairs yielded few benefits and the Bureau's agent in the U.K. was 
a constan t sourc e o f trouble . Th e Bureau coul d onl y respon d t o direct order s for 
specific titles. 

Assuming tha t a n analysi s o f the problems o f the Literature Burea u ma y be of 
benefit fo r the future, ther e woul d see m t o have bee n tw o alternative approache s it 
might have tried. Eithe r the Bureau could have made a general arrangement with an inter-
national fir m t o distribut e al l its titles overseas , o r it could hav e entere d int o 
separate arrangement s wit h specialize d publisher s fo r the distribution o f specialize d 
titles. Th e experience of Tanzania Publishing Hous e with Macmillans helped to make the 
Literature Bureau wary of entering int o relationship s wit h foreig n publishers . I t was 
the vie w of T.P.H. tha t i t received ver y littl e positiv e benefi t fro m it s connection 
with Macmillans, which appeare d t o see the venture as a devic e fo r dumping unsellabl e 
school text s in the Tanzanian market. 44 Th e Literature Burea u ver y correctl y di d not 
regard overseas distribution as an end in itself. 

There is a further problem concerning oversea s distribution . Unti l very recently, 
East African publishers could rely on selling three to four hundred copies of almost any 
academic titl e to university librarie s in the United State s and two to three hundred in 
Europe and the U.K. Thes e guarantee d market s operate d as a kind of built-in subsidy . 
Today, however , oversea s universitie s ar e not in the same financia l position . Thei r 
libraries hav e adopte d mor e selectiv e acquisition s policies . Sale s i n this marke t of 
the earlier volume can therefore no longer be seen as automatic. 

Second, there is, as has been noted , a need fo r subsidizing lega l publishin g in a 
systematic fashion . I n thi s regar d th e East Africa n Literatur e Burea u wa s in an 
advantageous position . B y th e natur e o f it s constitutio n i t enjoye d continuou s 
subsidization. I n addition, sinc e i t was a publi c body , it could receiv e a certai n 
amount o f assistanc e fro m externa l sources . Commercia l publisher s ar e no t so 
fortunate. Wher e they do receive publication subsidies, such subsidies will normally be 
arranged by the author of the work in question. Nothin g alon g th e lines of a socia l 
science researc h counci l exist s in East Africa , so that subsidies will ordinarily hav e 
to be sought fro m externa l sources . A s a fina l point , government printers , lik e the 
East Africa n Literatur e Bureau , are automatically subsidized . Thi s suggest s tha t the y 
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might b e abl e t o undertake a broader role in legal publishing beyond th e production of 
statutes and other official documents. 

Planning and  Co-ordination 

It should be clear from the foregoing that a systematic approach to the publication 
of lega l literatur e i n Eas t Afric a doe s no t exist . Suc h a n approach appears , in the 
abstract, to be desirable for the following reasons. 

First, a n attemp t coul d b e mad e t o determin e wit h som e degre e o f precisio n th e 
needs which a n East Africa n lega l literatur e shoul d b e filling . Thi s would no t be an 
easy proces s since , fo r ideologica l reasons , many o f th e constituencies involve d hol d 
fundamentally differen t perceptions of these needs. Nonetheless , certain questions are 
susceptible of resolution. Fo r example, it could be determined whether legal materials 
should b e publishe d i n Swahili, and i f so , what sort s o f materials an d i n what form . 
Second, if it is possible to clarify the needs involved, it should then also be possible 
to articulate broad goals and to establish priorities with regard both to the content of 
what i s to be published an d the form in which it is to be produced. I n this regard it 
would b e usefu l t o assig n publicatio n an d conten t prioritie s wit h respec t t o four , 
more-or-less distinc t group s o f la w boo k consumer s —  practitioners , la w students , 
non-law students , an d th e genera l public . Third , an y degre e o f plannin g an d 
co-ordination i s bound t o limit th e effect o f financial pressures. Th e possibility o f 
publishing questionabl e materia l coul d b e minimized , thereb y avoidin g a  grea t dea l o f 
waste. Standardizatio n o f forma t an d layou t would permi t saving s on production costs. 
A co-ordinatin g bod y coul d receiv e an d distribut e subsidie s an d grant s an d develo p a 
system fo r externa l distribution . Finally , a n establishe d syste m o f co-ordinatio n 
should contribut e t o the formulation of professional social , intellectual, and literar y 
standards fo r Eas t Africa n lega l publishing . Whethe r th e creatio n o f suc h a  syste m 
under existing conditions is a practical possibility remain s doubtful. 

Law Libraries  and  Booksellers 

To emphasize the point made above concerning access , it is self-evident tha t legal 
literature onl y ha s a  valu e i f i t i s availabl e t o b e rea d an d used . Significan t 
collections o f legal materials ar e foun d i n Eas t Afric a i n universit y libraries , High 
Court buildings , Attorney-Generals ' chambers , an d governmen t administrativ e trainin g 
institutes. Fo r the legal practitioner the position is good. H e will have little or no 
difficulty gainin g acces s t o an y o f thes e collections , althoug h i n fac t fe w 
practitioners i n East Afric a rea d ver y widel y outsid e th e la w report s an d th e statut e 
book. Th e studen t wil l hav e t o rel y o n th e collectio n availabl e i n hi s ow n 
institution. H e will find it difficult t o gain admittance t o the High Court library o r 
the Attorney-General' s library . A  membe r o f th e genera l publi c wil l fin d i t almos t 
impossible t o us e an y o f thes e collections . Publi c an d nationa l librarie s d o mak e 
certain lega l material s available , but thei r collection s ten d t o be rather haphazard . 
It should be stressed tha t almost all the facilities describe d ar e t o be foun d onl y i n 
the capital city. Acces s to legal literature o n the part of anyone living in the rural 
areas is limited. 

The valu e o f a  relativel y larg e collectio n o f lega l material s is , t o a  grea t 
extent, a function of the skill and energy o f the librarians involved . Th e creation o f 
a cadre of trained an d service-oriented la w librarians would be a major contribution to 
the developmen t o f nationa l lega l literatur e i n Eas t Africa . I t woul d b e idl e t o 
imagine tha t suc h a  cours e o f actio n i s likel y a t presen t t o receiv e a  ver y hig h 
priority in the allocation of public resources. 

Apart fro m on e or tw o shops in Nairobi, the situation with regard t o East African 
commercial booksellers is not encouraging. The great bulk of what is offered for sale in 
these shop s comprise s schoo l texts , religious tracts , or touris t pap . On e doe s ofte n 
find legal literatur e i n bookshops, but i t is clear tha t ordering i s random. Ther e i s 
no specialize d lega l bookselle r i n Eas t Africa . I f on e o f th e aim s o f developin g a 
national legal literature i s to increase popular consciousness o f the law, then serious 
efforts mus t b e mad e t o delive r thi s literatur e t o th e public. I t would see m tha t a 
program to do this is also unlikely to merit a very high priority. 

Conclusion 

This essa y ha s focuse d o n th e ideological , a s oppose d t o professiona l doctrinal , 
aspects o f lega l literature . I t ha s sough t t o indicat e tha t lega l writin g i n Eas t 
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Africa today represents a process of groping towards an appropriate mode of expression, 
in term s o f it s for m an d content. 45 I t ha s als o suggeste d tha t thi s i s no t a n 
ahistorical process, that th e development o f legal literature i s only intelligibile if 
seen in the context of the concrete historical conditions of East Africa. Thi s requires 
an analysis of class struggle in East Africa which is directed specifically towards the 
question o f ideolog y an d whic h concentrate s o n th e ideologica l function s o f lega l 
literature. Suc h an analysis arises from a perception that legal writing, and, for that 
matter, any category of writing, cannot be sociall y neutral . Indeed , legal literatur e 
has traditionall y playe d a  majo r ideologica l rol e b y seekin g t o presen t itsel f a s 
neutral.46 A n exclusive concern with doctrinal questions serves as a means of removing 
other broader, and mor e important , issues fro m th e agenda . Th e cas e method o f legal 
education, for example, operates t o define political, social, and historical question s 
as irrelevant and, therefore, to prevent such matters from even being considered.47 

One mus t no t exaggerat e th e significanc e o f lega l writing . I t i s both  a  mino r 
feature of the legal system itself and of the wider intellectual, ideological system. 48 

Legal writin g is , and ha s been , directe d toward s a  narro w an d specialize d audience . 
Nonetheless, th e stud y o f lega l writin g ca n b e a  usefu l vehicl e fo r expandin g 
understanding of the historical origins and social functions of legal systems.49 

-81-



FOOTNOTES 

1. A n earlier version of this essay appeared in (1978) 10 Case Western Reserve Journal 
of International Law 123. 

2. On e should , perhaps, call this the "Engelsian perception of Law". Fo r Engels' 
early view, see "The Origin of the Family, Private Property, and the State", in 
Marx and Engels, Selected Works, vol. III, (Moscow, 1970) p. 191. Lenin' s view is 
set out in his well-known essay "The State and Revolution", in Selected Works, vol 
II, (Moscow , 1947) p. 144 . A  lesser known and blunter formulation is his essay, 
The State, (Peking, 1965). I t should be added that, late in life, Engels qualified 
his earlier view. Se e "Letter to C. Schmidt (5 August 1890)", in Marx and Engels, 
loc. c i t . , p . 489 . Fo r a  contemporar y defenc e o f Lenin' s analysis , se e 
Boehringer, "Th e La w an d Clas s Struggle" , (1977 ) 4 6 Aren a (Greensborough , 
Australia) 90. 

3. F.D . Lugard, Political Memoranda, 3rd ed. (London, 1970), p. 249. I t is of some 
interest that the architect of the colonial state in British-ruled Africa should 
share Lenin's view of the nature of law. 

4. I t would be impossible to cite all the work in question. Critiqu e of Law Editorial 
Collective, Critique of Law; A Marxist Analysis, (Sydney, 1978) can be recommend-
ed. No t only does it succinctly set out the major contemporary currents in Marxist 
legal thought, it provides bibliographies which are truly awesome in their scope. 
Two essays are especially valuable : Fraser, "Legal Theory an d Legal Practice", 
(1976) 44/45 Arena 123 and Holloway and Picciotto "Introduction" to J. Holloway and 
S. Picciotto, (eds.), State and Capital: A Marxist debate (London, 1978) p. 1. 

5. Thi s understanding was central to Pashukanis' work. Fo r contemporary formulations 
see, Balbus, "Commodity Form and Legal Form", (1977) 11 Law and Society Review 571; 
Panitch, "The Role and Nature of the Canadian State", in L. Panitch, (ed.), The 
Canadian Stat e (Toront o an d Buffalo , 1977) , p.3 ; an d Blanke , Jurgens , an d 
Kastendienk, "O n th e Curren t Marxis t Discussio n o n th e Analysi s o f For m an d 
Function of the Bourgeois State", in Hollowa y an d Picciotto , op. cit.,  p . 108. 

6. I t is possible that "ideology" is the least understood of Marxian concepts. Fo r a 
clear exposition of its meaning, see Alex Callinicos, Althusser's Marxism (London, 
1976). Th e clarity, it should be added, comes from Callinicos, not from Althusser! 

7. Th e point was first made by Marx and Engels in "The German Ideology", in Marx and 
Engels, op.  cit.,  vo l I, p. 16. It s systematic development was left to Gramsci. 
See his Selections from the Prison Notebooks (London, 1971) especially the essay, 
"State an d Civi l Society", p. 210. Fo r commentary , see Carl Boggs, Gramsci's 
Marxism, London, 1976 and James Joll, Gramsci (Glasgow, 1977) . I n his book The 
State in Capitalist Society (London , 1969) Ralph Miliband has attempted to apply 
many o f Gramsci' s idea s t o th e moder n liberal-democrati c state . Interestin g 
critical analysis of Gramsci's thought is found in Perry Anderson, "The Antinomies 
of Antonio Gramsci", (1977) 100 New Left Review 5. Finally , it is worth noting 
that even as committed a Stalinist as Lukacs was willing to concede the importance 
of ideology in the maintenance of class rule. Se e History and Class Consciousness 
(London, 1971) especially "Legality and Illegality", p. 256. 

8. O n the ideological role of law, see Eugene Genovese, Roll, Jordan, Roll (New York, 
1974) p. 25 ("The Hegemoni c Function of the Law"); and Hay, "Property, Authority, 
and the Criminal Law", in D. Hay, P. Linebaugh, J. Rule, E.P. Thompson, and C. 
Winslow, Albion's Fatal Tree (London, 1975) p. 17. Yas h Ghai has written on "Notes 
Towards a Theory of Law and Ideology: Tanzanian Perspectives", (1976) 13 African 
Law Studies 31 . I n fact , he discusse s th e extent to which official Tanzanian 
ideology is reflected, in an instrumental sense, in that country's legal system. 
He does not seek to analyze the ideological role of the Tanzanian legal system. 
For one of the very few judicial pronouncements on this question, see the speech of 
Viscount Simonds in Shaw v. D.P.P. [1962] A.C. 220, 260-269. 

9. Fo r discussions on equality", see Marx, "Critique of Hegel's Doctrine of the State" 
in Karl Marx, Early Writings (Ne w York, 1975) p. 57; Colletti, "Introduction", 
in ibid.,  p . 7; Marx, "Margina l Note s t o the Programme of the German Workers' 
Party", in Marx and Engels, op. cit.,  vol . III, p. 13; and F. Engels, Anti-Duhring 
(Moscow, 1975 ) pp . 123-125 . A  usefu l discussio n o f Jefferson' s thought s o n 
equality is found in H. Aptheker, The Nature of Democracy, Freedom, and Revolution 
(New York, 1967) pp. 8-13. 
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10. O n th e ideologica l function s o f academi c writin g generally , se e Marx an d Engels, 
"The Germa n Ideology" , op.  cit.,  a t p . 48 ; an d Yurick , "Introduction " t o 
Christopher Caudwell, Studies and Further Studies in a Dying Culture (Ne w York and 
London) 1971, p. 1. O n legal writing, see Goode, "Law Reform Commission of Canada 
- Politica l Ideolog y o f Crimina l Proces s Reform" , (1976 ) 5 4 Canadia n Ba r Revie w 
653; an d Martin , "Boo k Review" , (1979 ) 5 7 ibid.,  137 . Fo r an extremely confuse d 
attempt at self-criticism b y two legal writers, see Trubek an d Galanter, "Scholars 
in Self- Estrangement", [1974 ] Wisconsin Law Review 1062. 

11. Ne w Haven, 1971. 

12. Se e Goode, op.  oit. 

13. Fiv e books suggest a methodology fo r applying class analysis to East Africa and, at 
the sam e time , make available a  vast amoun t o f data. The y are : Giovanni Arrigh i 
and Joh n Saul , Essay s o n th e Politica l Econom y o f Afric a (Ne w Yor k an d London , 
1973); E.A. Brett, Colonialism and Underdevelopment in East Africa: The Politics of 
Economic Change : 1919-193 9 (London , 1973) ; Coli n Leys , Underdevelopment i n Kenya: 
The Political Economy of Neo-Colonialism, 1964-197 1 (Londo n 1975) ; Mahmood Mamdani, 
Politics an d Clas s Formatio n i n Ugand a (Ne w Yor k an d London , 1976) ; an d Iss a 
Shivji, Class Struggles in Tanzania (Londo n and Dar es Salaam, 1976) . 

14. I t migh t appea r i n thi s passag e tha t I  a m unsympatheti c t o nationalis m i n th e 
abstract. I  a m merel y unsympatheti c t o nationalis m le d an d directe d b y th e 
national bourgeoisie. Se e the thoughtfu l discussio n i n Horace B. Davis, Toward a 
Marxist Theory of Nationalism (Ne w York and London, 1978) . 

15. Revolutio n in Guinea (London , 1969) pp. 57-58. 

16. Se e the discussion i n Wallerstein, "The State and Social Transformation", (1971 ) 1 
Politics and Society 359. 

17. Th e phraseology i s borrowed fro m M. Kidron, Capitalism and Theory (London , 1974) p. 
171. 

18. Wit h th e proviso, of course, that i f i t fail s t o do so, it can always attempt to 
continue t o rul e throug h coercion . Thi s is , evidently, th e nor m o n th e Africa n 
continent toda y an d goe s a  long way toward s explainin g th e extreme instability o f 
most regimes. 

19. Th e reade r wil l hav e notice d tha t ther e i s i n th e precedin g sectio n n o explici t 
reference t o Uganda . Presiden t Obote , prio r t o thi s overthrow , appeare d t o b e 
moving vaguely along the same path as Tanzania. I t would be obscene to juxtapose a 
discussion of the Amin regime and a n analysis o f law. Suffic e i t to say tha t th e 
form o f rul e whic h h e developed doe s no t fi t within th e typolog y outline d above . 
One suspects that Amin represented anothe r aspect of class struggle i n East Africa 
— politica l rul e by th e national petit e bourgeoisie . I t i s far to o early (Jul y 
1979) t o attemp t a n assessmen t o f th e post-Ami n government . A t th e leve l o f 
ideology, i t might b e observed tha t a  number of commentators have a great deal to 
answer fo r i n some o f the apologies the y wrot e o n behalf o f Id i Amin . See , fo r 
example, Mazrui , "Th e Resurrectio n o f th e Warrio r Traditio n i n Africa n Politica l 
Culture", (1975) 13 Journal of Modern African Studies 67. 

20. See , fo r example , Aliso n Russell , Th e Magistrat e (London , 1945) . Fo r purel y 
arbitrary reasons , I have no t discusse d colonia l writin g abou t customar y la w i n 
this essay. 

21. Fo r a  descriptio n o f th e earl y years , se e Twinin g "Lega l Educatio n withi n Eas t 
Africa", in East African Law Today (London , 1966) , p. 115. Fo r an overview see Ch. 
I o f William Harvey, An Introduction t o the Legal Syste m i n East Afric a (Nairobi , 
1975). A  discussio n o f certai n aspect s o f wha t follows , fro m a  poin t o f vie w 
somewhat different fro m mine, is found i n J.S. Bainbridge, The Study an d Teachin g 
of Law in Africa (Hackensack , N.J., 1972) . 

22. Th e classi c statemen t i s undoubtedl y Y.P . Ghai  an d J.P.W.B . McAuslan , Publi c La w 
and Political Change in Kenya (Nairobi, 1970) . 

23. Se e Africa n Conferenc e o n Local Court s an d Customar y Law , Report (Da r e s Salaam , 
1963). Mor e exhaustive discussions are found in A.N. Allott, Essays in African Law 
(London, 1960) and New Essays in African Law (London , 1970) . Ol d idea s di e hard. 
For a particularly egregiou s statement , see E.V. Mittlebeeler, African Custo m an d 
Western Law: The Development of th e Rhodesian Crimina l La w for Africans (Ne w York 
and London, 1976) . 
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24. Se e Ch . III  o f L.C.B . Gower , Independen t Africa : Th e Challeng e t o th e Lega l 
Profession (Cambridge , Mass., 1967) . 

25. Internationa l Lega l Center , Legal Educatio n i n a  Changin g Worl d (Ne w York, 1975 ) 
pp. 71-74 . Fo r my views on this report, see the review at (1976 ) 4 Melanesian Law 
Journal 270. 

26. Se e the detailed discussion i n Martin, "Teaching La w i n Kenya", (1977 ) 1 4 African 
Law Studies 63. 

27. Se e th e extremely valuabl e discussio n i n Harold Innis , Empire and Communications, 
rev. ed . (Toront o an d Buffalo , 1972) . A  great dea l of the methodology confusio n 
that surround s analysi s o f customar y la w arise s fro m a  failur e t o dea l wit h th e 
impact of writing and printing on the substance of customary law. A s an example of 
this confusio n se e S.M . Poulter , Famil y La w an d Litigatio n i n Basoth o Societ y 
(Oxford, 1976) . Se e also my review at (1977 ) 16 University of Western Ontario Law 
Review 268. 

28. Th e problem is analyzed in R.B. Seidman, The State, Law and Development (Londo n and 
New York, 1978) pp. 105-131. Fo r a somewhat incoherent attempt to rework Seidman's 
earlier idea s o n th e subject , se e Mutungi , "Th e Communicatio n o f th e La w unde r 
Conditions of Development", (1973) 9 East African Law Journal 11. 

29. Se e Rahim , "Legislativ e Implementatio n o f th e Arush a Declaration" , (1968 ) 4 Eas t 
African La w Journal 183 ; and Seidman , "Law an d Development " (1975 ) 1 3 Journal o f 
Modern African Studies 641 . 

30. I n 196 7 Keny a embarke d upo n a  majo r exercis e i n la w reform . Th e ai m o f thi s 
exercise wa s th e admirabl e on e o f completel y overhaulin g th e la w relatin g t o 
marriage, divorce, and succession. Tw o lengthy report s were produced: Commissio n 
on the Law of Marriage and Divorce, Report, Nairobi, 1968 and Commission on the Law 
of Succession, Report, Nairobi, 1968 . Th e purpor t o f th e reform s suggeste d wa s 
substantially frustrate d by male members of the Kenyan national bourgeoisie who did 
not wis h t o se e an y o f thei r privileges , particularl y wit h respec t t o women , 
undermined. Nonetheless , two statutes, ostensibly embodyin g th e reforms suggeste d 
by th e commission s were drafted : th e Law o f Succession Act , 1972 , No. 1 4 of 197 2 
and th e Marriage Bill . I n addition t o being couche d i n language tha t was almos t 
unintelligible, the two statutes were poorly drafte d i n a technical sense. Se e my 
comments a t (1973 ) 9  Eas t Africa n La w Journa l 7 7 an d (1974 ) 1 0 ibid.,  120 . Th e 
Commonwealth Secretariat has, for a number o f years, been active i n attempting t o 
improve all aspects of drafting i n the commonwealth. See , for example, Seminar on 
the Commonwealth Secretaria t Programm e fo r th e Training o f Legislative Draftsmen , 
London, 1975. 

31. Se e R . Martin , Persona l Freedo m an d th e La w i n Tanzani a (Nairobi , 1974 ) pp . 
110-115. 

32. O n la w report s se e generall y th e magisteria l article , Macneil, "Researc h i n Eas t 
African Law", (1967 ) 3 East African Law Journal 47. Se e also T. Kane, A Study on 
Law Reportin g i n th e Commonwealt h (London , 1975) ; an d th e brie f discussio n b y 
Slattery in a review at (1969) 2 Eastern Africa Law Review 279. 

33. Thes e wer e originall y calle d th e Easter n Afric a La w Reports , bu t th e nam e wa s 
changed i n 1967 , presumabl y i n respons e t o th e formatio n o f th e Eas t Africa n 
Community. 

34. Informatio n reported to the author by the editor in 1975. 

35. Hig h Court of Kenya at Nairobi, Civil Case No. 1159 of 1966. 

36. Thi s i s state d i n Gilmore , "Organise d Labou r an d Governmen t Control s i n Kenya", 
(1975) 11 East African Law Journal 1 at p.33, n. 136. 

37. A n exampl e o f suc h criticis m i s th e following : "  [T]o mak e matter s worse , th e 
production o f th e Eas t Afric a La w Report s i s wel l ove r a  yea r behin d schedul e 
...". Hiller , "Case Note", (1975) 11 East African Law Journal 12 3 at p. 137 , n. 
47. Thi s remark nearly gave rise to a lawsuit. A  random survey of other series of 
law report s suggest s th é followingaverag e tim e period s betwee n th e givin g o f 
judgment i n a  cas e an d a  repor t o f tha t judgmen t appearin g i n prin t i n a  la w 
report: All England Report s —  5. 8 months, with 2 or 3 months for House of Lords' 
decisions; Dominion Law Reports — 7. 5 months; and Appeal Cases — 1 1 months. 

38. Fo r a  detaile d surve y se e Martin , "Note s o n Lega l Literatur e i n Eas t Africa" , 
op. cit.,  pp . 141-146. 
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39. Thi s may be a characteristic of a colonised culture. Th e same statement could have 
been made, until very recently, about Canadian legal literature. And , in any case, 
many o f th e basic tex t books that have appeared i n recent years have been written 
by non-Canadians. 

40. Fo r insigh t int o th e place , i f any , o f foreig n authors , se e th e acrimoniou s 
exchange between Okoth-Ogendo and Jackson at (1970) 6 East African Law Journal 30 7 
and (1971) 184 . Se e also the book review by Okoth-Ogendo at (1977) 14 African 
Law Studies 108. 

41. Se e th e useful discussion i n Dowrick, "Law Book Publishing" , (1974) 13 Journal of 
the Society o f Public Teachers o f Law. 27 I n the Unite d Kingdo m discussion s hav e 
been goin g o n fo r a number o f years between la w teacher s and la w publishers ove r 
appropriate productio n standards . Se e Societ y o f Publi c Teacher s o f La w Workin g 
Party o n Law Publishing an d Lega l Scholarship, Interim Report , mimeo., 1975. Fo r 
Canada, Butterworth's Canadia n Legal Caseboo k Serie s i s an interesting exampl e o f 
experimentation wit h ne w forms . Whil e th e result s ma y b e estheticall y 
disappointing, the form developed is certainly adequate for teaching purposes. 

42. On e resul t o f thi s was P.A . Oluyede , Administrative Law in East Africa (Nairobi , 
1973). Se e the reviews by Nowrojee and Rembe in (1975) 11 East African Law Journal 
107 and by Martin in (1975) 13 Journal of Modern African Studies 153. 

43. Se e Gilmore, op.  cit,  an d Mihyo, "Labour Unrest and the Quest for Workers' Control 
in Tanzania", (1974) 7 Eastern Africa Law Review 1. 

44. Hutchinson , "Neo-Colonial Tactics", (1973) 23 Africa 74. 

45. A  useful collection of writings describin g a  simila r process i n the earl y histor y 
of th e Unite d State s i s P . Miller , (ed.) , Th e Lega l Min d i n America : Fro m 
Independence to the Civil War (Ne w York, 1962) . 

46. Se e the forceful expression of this point in Shivji, "From the Analysis of Forms to 
the Exposition of Substance", (1972) 5 Eastern Africa Law Review 1 . 

47. O n casebook s i n Eas t Africa , se e Huber , "Lega l Educatio n i n Anglophonic Africa", 
[1969] Wisconsin Law Review 118 8 and Okoth-Ogendo, "Book Review", (1977) 14 African 
Law Studie s 108 . A  genera l discussio n o f th e cas e metho d o f stud y i s foun d i n 
Patterson, "The Case Method in American Legal Education", (1951) 4 Journal of Legal 
Education 1 . O n th e ideologica l function s o f th e caseboo k form , se e Willia m 
Chambliss and Robert Seidman, Law, Order, and Power (Reading, Mass., 1971) . 

48. Althoug h Blackstone' s Commentaries , a s a n exceptiona l example , di d pla y a  majo r 
part i n shapin g th e socia l an d politica l thinkin g o f severa l generation s o f 
bourgeois Englishmen and Americans. 

49. I  would lik e t o thank David Broad , S . Goulborne , Roger Houghton , N.G. Ngulukulu, 
Jack Quinn , Michae l Steinberg , an d Willia m Twinin g fo r thei r assistanc e i n th e 
preparation of this essay. 
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