
CHAPTER 10 

Legal Literature  in  the  Sudan  and  the  Administration  of  Justice 

by Michael  Gaiger* 

Introduction 

It is not intended in this paper to give a general account of the existing state of 
legal literature in the Sudan as that has been done by Akolda Tier. M y intention is to 
discuss th e legal literatur e tha t i s availabl e t o members o f the judiciary an d the 
problems create d eithe r by a lack of different kinds of suitable lega l literature or a 
lack of legal material at the time it is needed. 

In 1975 I was asked by the President of the Supreme Court of the Sudan to undertake 
a stud y o f the Judiciary t o see how it was working an d to make recommendation s o n 
improvements that might be required. I  spent a period of approximately six months inter-
viewing no t only judges , but also lawyer s i n government an d private practice , polic e 
officers and administrators and also inspecting court facilities includin g libraries. I 
interviewed ove r 120 persons in all parts of the country. Th e members of the judiciary 
that I  sa w range d fro m th e President o f the Supreme Cour t t o lay magistrates and 
chiefs. M y terms of reference, and hence my report t o the President, covere d a  very 
wide field. I n the time available it was not therefore possible to cover any particular 
aspect of the workings of the judicial syste m in great depth . However , in the report 
which i s a t presen t unde r stud y b y a  committe e I  di d discus s th e questio n o f 
availability o f written lega l materia l t o the legal professio n an d in particular the 
judiciary an d poin t ou t som e apparen t problem s arisin g fro m th e lac k o f suitabl e 
materials. Thi s paper uses material gathered for that report. 

The Court  System  is  Highly  Centralized 

The Suprem e Cour t an d Cour t o f Appea l ar e in Khartou m an d th e Judiciar y i s 
controlled fro m there . Move s hav e bee n made to de-centralize the Court of Appeal, but 
by 197 6 the only plac e outsid e Khartou m wher e ther e wa s a permanen t divisio n o f the 
Court o f Appeal was Wad Medani, which is easily accessibl e to Khartoum by the longest 
metalled roa d ou t of Khartoum o f approximately 11 0 miles. Th e senior non-Mohammeda n 
courts in the provinces are the province court s manned by province judges , under which 
come: resident magistrate courts; courts of magistrates, grades 1 to 3; Town Benches of 
lay magistrates ; and customary court s of sheikhs and chiefs. Th e Province judge s are 
responsible for administrative matters and are, in effect, the chief justice s in their 
provincial areas. 

The Shari a cour t syste m run s paralle l t o the non-Muslim fro m th e Supreme Cour t 
down. I n the provinces, the province judg e (personal ) is the senior Sharia judge and a 
grade 3  judge th e most junior , althoug h i n practice I  doub t whethe r the y hav e belo w 
grade 2. Th e Sharia courts , of course, onl y hea r case s of Muslims relatin g t o their 
personal matters and are governed by Islamic law. 

The othe r court s hea r all other case s bot h crimina l and civil (includin g persona l 
cases on non-Muslims) and this applie s t o Town Benche s an d customary court s as well. 
Although, on e coul d sa y tha t th e Town Benche s hea r mainl y crimina l case s an d the 
customary court s mainly civil . Althoug h I spoke to a number of Sharia judges , my main 
concern was with th e other courts . Thi s pape r reall y concern s the non-Sharia courts . 
This doe s not mean tha t Sharia court s d o not have thei r problem s but , as their lega l 
principles are revealed in the Koran and their writings are international, stemming from 
a world wide religion, the findings in this paper do not relate to them. Thi s does not 
mean that they can be ignored. The y cannot. 

Physical Problems 

By any standards, Sudan is a large country . I t has a land are a of approximately 
one million square miles. A  large proportion of the northern area is desert inhabited, 
in part, by nomadic tribes . Trave l throughou t th e country i s by air, land (rai l and 
road) an d river an d is often ver y difficul t owin g t o weather condition s (sometime s 
seasonal), poo r road s an d the difficult terrain . Telephone , telegraphi c an d posta l 
services are unreliable. Fo r example, a cable warning of one's intended arrival by air 
Port Suda n fro m Khartou m ma y ofte n no t arrive, o r will arriv e wel l afte r on e does 
oneself. Telephon e services often break down making telephonic contact impossible. 

* M.C.L. Gaiger, LLB., Solicitor. 
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It can therefore be appreciated tha t members of the judiciary, in common with other 
persons workin g i n Sudan , hav e seriou s problem s i n trave l an d i n communicatin g wit h 
colleagues and other persons fo r professional purposes . Thi s is aggravated by the fact 
that members of the judiciary are, by reason of their work, scattered throughou t Sudan's 
vast land. Again , as in most jurisdictions, the workload of the judiciary i s increasing 
rapidly. Fo r a number o f reasons , I need no t discus s i n thi s article , th e numbe r o f 
judges neede d a t th e appropriate level s i s not increasing fas t enough t o cope with th e 
increasing quantity of cases. 

As a result of the difficulties of travel and the increasing pressures of work the, 
judges, and i n particular th e middle level judges who bear a large brunt o f day t o day 
work, cannot meet colleague s of f station to : discuss professional matters; developments 
in the law; have littl e o r no time to chase scarce lega l materials t o assist the m wit h 
their work ; an d similarly , hav e n o tim e t o ensur e tha t primar y lega l material s ar e 
consistently made available by the central authorities in Khartoum. 

Availability of  Legal  Material 

Primary Sources 

I propos e t o refe r t o thre e sources : legislation , cas e reports , an d practic e 
directions/manuals o f procedure. 

Legislation 

As in many countrie s with a former British administration, statutes and subsidiar y 
legislation ar e periodicall y printe d i n revise d edition s whic h ar e supplemente d b y 
individual print s o f legislation ; possibl y collecte d i n annua l bindings , dependin g o n 
the enthusias m o f th e administration . Th e las t complet e revise d editio n o f the Suda n 
was publishe d durin g 1954/5 5 preparator y t o independence , whic h wa s attaine d o n 1s t 
January 1956 . A s far as I can gather there was only one printing o f the complete set. 
One volume was reprinted i n a revised form, but the work does not appear to have been an 
authorized revision. 

Most individua l judge s hav e neithe r th e 1954/5 5 set , no r d o the y hav e acces s t o 
it. Som e courts have some volumes from the set. Ther e are courts which either have not 
been issued any volumes from the set or have lost all they had. Individua l judge s have 
been oblige d t o borro w fro m on e anothe r wher e ther e ar e mor e tha n on e judg e pe r 
station. Man y judge s hav e t o borro w volume s fro m governmen t department s i n orde r t o 
carry out their work. 

Not al l th e volume s o f th e 1954/5 5 editio n ar e needed . Som e volume s hav e bee n 
almost completel y supersede d b y late r legislation . Afte r all , over twent y year s hav e 
passed sinc e th e editio n wa s published . Also , since independenc e i n 195 6 th e pac e o f 
change and, inevitably, the amount of legislation has increased . Betwee n 195 6 and 197 6 
over 130 0 statutes were passed . I t ca n therefor e b e appreciated, tha t i t i s essentia l 
that judges have th e supplements t o the Official Gazette containin g th e statutes, or at 
least acces s t o them , i n orde r t o satisf y themselve s o f th e curren t positio n o f th e 
statute book. 

It is rare to find a complete collection o f laws. I n an article i n the 196 5 Sudan 
Law Journal, Professor Clif f Thompson stated: "The rareness of a complete collection is 
indicated b y the University o f Khartoum's inabilit y t o accumulate on e unti l 196 6 afte r 
having spent a year of intensified effort to locate missing items". 1 

Judges are certainly n o better off than anyone else. I t might b e possibl e i f one 
were to search carefully i n the Supreme Court in Khartoum to find copies of all the laws 
passed sinc e 1956 , but outsid e Khartou m on e i s unlikel y t o fin d a  complet e set . A n 
extremely small number of courts (not individual judges) had most of the supplements. I 
can only remember two courts I visited which were i n that position. Mos t courts lacke d 
a larg e numbe r o f supplements , particularl y th e olde r ones , an d som e court s ha d ver y 
few. Neithe r a n annua l "Noter-Up" , no r annua l lis t o f legislatio n i s publishe d i n 
either Arabic or English. Fro m tim e to time individuals, on their own initiative, have 
made list s o f legislation , bu t i n January , 197 6 ther e wa s n o publishe d comprehensiv e 
list of either legislatio n i n force or of legislation enacte d sinc e the 1954/55 edition 
of the laws . A s a general rul e judge s were therefor e i n a doubl y difficul t position . 
They had neither access to a complete set of the legislation of the Sudan, nor were they 
in a position to check and see which legislation they lacked. 

The position ha s change d somewha t sinc e I made my survey. A  revision of the laws 
was started in 1974 but only two volumes (arranged chronologically) out of approximately 
eight had been published at the time I wrote this article. 
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The syste m o f distributio n o f supplement s i s somewha t complicated . Consequentl y 
there ar e omission s an d delay s i n distribution. On e cour t I  visited ha d no t receive d 
supplements for 18 months. I n other words, the judge was not less than 18 months behind 
with his legislation. Th e more fortunate courts received thei r supplements, but irregu-
larly. Agai n ther e were delay s of months before supplement s arrived . Fo r example, in 
one province cour t I  visited i n June 1975 , the lates t supplemen t the y ha d receive d wa s 
for December 1974 . Judge s in other courts informed me that this was quite normal. 

Another contributor y facto r t o the dela y i n receip t o f legislatio n b y judge s ar e 
delays i n th e printin g o f th e laws . Law s ar e no t usuall y printe d a s soo n a s the y 
receive presidentia l assent . I  was no t abl e t o g o int o th e delay s i n publicatio n o f 
laws an d wor k out , fo r example , th e averag e dela y i n publicatio n particularl y thos e 
containing penalties. However , I was assured that there were delays and noted this from 
my ow n experience durin g ray two years stay.  On e wonders ho w fa r th e judiciar y may be 
able to apply th e principle o f ignorantia juri s non excusat i n suc h a  situation . Thi s 
would appear to be of particular concern where unpublished law s create criminal offences 
with penalties. 

Case Reports 

From tim e t o tim e collection s o f cas e report s hav e bee n made i n Sudan. I n March 
1955 th e Judiciar y produce d a  diges t entitle d Case s i n th e Cour t o f Appeal an d Hig h 
Court 1-1-5 3 to 30-6-54. A  collection of civil cas e report s i n tw o volumes (1900-193 1 
and 1932-1940 ) i n th e Africa n La w Repor t Serie s ha s bee n published . A  collection o f 
criminal case reports has also been put together by the Law Faculty and printed in roneo 
form. 

Annual case reports have been published in the Sudan Law Journal and Reports (SLJR ) 
since 1956 . I t combine s report s o f cases an d article s o n lega l matters i n one annua l 
volume. Th e 196 8 volume, as an example, contained 4 8 cas e report s coverin g 16 3 pages, 
varying in length from less than half a page to twelve pages. Th e average report is two 
or three pages long. Th e volume also contained thre e articles coverin g a total of just 
under on e hundre d pages . U p t o 1976 , 1 6 issue s o f th e SLJ R ha d bee n published ; th e 
maximum numbe r of reports being 9 3 i n one issu e an d th e minimum 1 3 in another. I t is 
published b y th e judiciary , but article s ar e usually contribute d b y members of the Law 
Faculty i n th e University o f Khartoum. Th e genera l vie w i n Suda n i s tha t wha t wa s a 
good publication has generally deteriorated ove r the last few years. 

The reports concentrate on the Court of Appeal and the Supreme Court and are narrow 
in thei r subjec t matter . Judge s complai n tha t case s ar e frequentl y include d i n th e 
reports tha t dea l wit h point s alread y covere d i n earlie r reports . Th e proportio n o f 
criminal case s reported i s much higher tha n that of civil cases and the majority of the 
former appear to be homicide cases. Th e selection thu s has not improved sinc e the late 
50's when Professo r Twinin g worke d o n the reports. Indeed , it was better the n as High 
Court decision s wer e reported . No w provinc e court s whic h appea r t o hav e a  simila r 
jurisdiction are rarely reported. 

The report s i n recen t edition s var y considerabl y i n quality , format , an d eve n i n 
terminology. I n some the facts are too brief and in some it is not easy to discover the 
ratio decidendi . Wha t i s o f more concern , i s tha t th e SLJ R i s takin g progressivel y 
longer t o appear i n print. I n early 1976 , the 197 1 editio n wa s th e last in print and 
that containe d onl y 1 3 reports . Again , a s wit h legislation , ther e i s n o annua l 
'Noter-Up'. Judge s an d al l othe r practisin g lawyer s are obliged t o search throug h all 
of the issues of the SLJR for all the cases on a specific point. 

Practice Directions/Manuals  of  Procedure 

The hea d o f th e judiciar y doe s no t issu e practic e directions , as such. Fo r man y 
years h e ha s issue d wha t ar e calle d cour t circulars . The y appea r t o take tw o forms; 
there are those that appear t o elucidate problems tha t arise in practice, and there are 
others that are in the form of directions. 

There is some criticism of the circulars as it is not always clear as to what they 
are meant t o be. Som e judges rel y on them, on the basis that if they state a view on a 
legal matter , tha t wil l b e th e vie w supporte d i n th e Suprem e Cour t i n case s tha t g o 
there on appeal. Othe r judge s are wary of what might b e taken as an attempt t o direct 
them in their work. Whateve r the differences of opinion are on the circulars, generally 
some o f the m ar e followe d b y th e majorit y o f th e judges . Thes e usuall y relat e t o 
matters of procedure. Fo r example, there is an important circula r o n ho w t o try case s 
arising fro m "tribal fights" (where there are many persons in two or more groups charged 
with multiple offences, from homicide on down the scale). 

The circulars have at times been bound togethe r i n collections fo r easy reference. 
Even in their bound form , they coul d no t be classe d a s practic e handbook s o r procedur e 
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manuals. The y cove r a variety o f matters which are not necessarily relate d an d do not 
give a comprehensive coverag e of court procedure an d practice . Mos t judge s agre e tha t 
the circulars do have a value, or a potential value as practice directions, but they are 
hard to come by and many are out of date and need revision. 

Secondary Sources 

I propose to refer to ; journals an d othe r outlets through which criticism , commen t 
and researc h finding s abou t Sudanes e La w ca n b e communicated ; book s coverin g Sudanes e 
legal subjects; and foreign legal publications. 

The Sudan Law Journal and Reports i s the only regularly publishe d Sudanese journa l 
that provides a forum fo r articles o n legal matters. I  understand tha t th e editor ha s 
difficulty i n gettin g enoug h materia l fo r printing . Thi s ma y b e partl y du e t o th e 
deteriorating standards of the SLJR. However , the journal doe s provide a means throug h 
which thos e person s wh o hav e somethin g t o sa y ca n contribute . Ove r th e year s som e 
excellent articles have appeared an d they are read. 

It i s a pity tha t becaus e o f th e delays i n publication a n article canno t b e very 
topical. Commen t o n recen t case s an d legislatio n i s often valuable . I  gathered tha t 
there i s a  real desire b y judge s an d practisin g lawyer s i n the Sudan fo r constructiv e 
comments o n som e of the legislatio n appearin g fro m tim e t o time. Fo r example , when I 
was ther e a number of codifying Act s were enacted; publishe d commen t on them would have 
been usefu l t o many o f th e judges . Ther e wa s a  tim e whe n th e SLJ R wa s issue d t o 
individual judge s fo r free. Thi s i s no longer th e case, although a number of copies do 
go to some courts. Th e free copies are insufficient i n number t o be distributed t o the 
judges away fro m the province courts. I t is true that judges may purchase copies of the 
journal, but not all judges, particularly th e more junior , can necessarily affor d them . 
There i s now a set of 16 volumes som e of which are out of print, but even the n a young 
judge has to find a tidy sum in order to buy all that are in print. 

Books Covering  Sudanese  Legal  Subjects 

There is no doubt that there is a lack of Sudanese books on legal subjects that can 
be used b y practitioners . I n 197 6 th e only books I came across were a treatise on the 
common law by Dr. Zaki Mustafa publishe d b y the Oxford Universit y Press ; a book on land 
law b y Dr . Saeed e l Mahdi, which, I believe, was publishe d b y th e Khartoum Universit y 
Press; an d Gledhill' s Pena l Code s o f Norther n Nigeri a an d Sudan . Professo r Clif f 
Thompson ha d produce d a n importan t thre e volum e roneoe d se t o f collected material s o n 
the customary law relating to land, but it is doubtful whether a complete set now can be 
found outside the University of Khartoum. 

Materials relevan t t o lega l practic e hav e bee n collecte d b y person s i n th e La w 
Faculty an d ar e availabl e elsewhere . On e valuabl e sourc e o f material i s th e Centra l 
Records Office, the repository o f the national archives . I t holds a  great quantit y o f 
relevant matter, including report s by District Commissioner s and th e like. These , I am 
sure, would b e of value t o legal practic e particularl y i n the are a o f lan d an d triba l 
custom i f the y coul d b e sifte d throug h an d collate d by , o r unde r th e supervisio n of , 
experienced persons. 

In short, there is a serious shortage of books by Sudanese writers and others about 
Sudanese la w an d practice . Ther e i s a  certai n amoun t o f collected , bu t unpublished , 
material available and there is other uncollated material waiting t o be put in a useful 
form. 

Foreign Publications 

As we have noted above, Sudan ha s a common law heritage. N o on e expect s Suda n t o 
slavishly follo w wha t happen s i n th e la w court s o f England , Indi a o r Egypt , t o nam e 
three countrie s tha t d o influenc e it s lega l thinking . However , ther e i s a  nee d fo r 
Sudan t o see k guidanc e fro m othe r jurisdictions , jus t as all commo n la w countrie s do . 
There i s an interesting articl e o n the subject i n the Sudan Law Journa l b y Sayed Gala l 
Ali Lutfi . i n which h e maintains tha t "Englis h la w will n o doubt continu e a s th e main 
guidance fo r ou r futur e development". 2 Th e judg e i n Suda n wh o dispute s th e nee d t o 
study foreig n case law and text books is a rare person indeed. I  did not meet one. 

Foreign la w book s kep t fo r th e us e o f judge s ar e foun d mainl y i n th e Judiciar y 
library i n Khartoum. I f one takes four province courts as a sample, by air Juba is 751 
miles fro m Khartoum ; Wa u vi a Malakal 70 7 miles; El Fasher vi a E l Obeid 56 1 miles ; and 
Port Suda n 56 4 miles. Takin g int o accoun t th e no t overl y reliabl e trave l an d posta l 
communications, one can safely sa y tha t th e judiciar y librar y i s not readil y availabl e 
to the bulk of judges outside the three towns (Khartoum , Khartoum North and 0mdurman).3 
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Apart fro m this , th e librar y i s required t o be improved. I t is poorly stocked i n 
some section s an d overstocke d i n others . Fo r example , i t is , i n m y opinio n poo r i n 
mercantile law , constitutiona l law , damage s an d forensi c book s an d la w report s othe r 
than from the United Kingdom . O n the other hand, it i s over-endowed wit h la w journal s 
from obscur e source s an d overlappin g serie s o f law reports from Britain. Th e contents 
of th e librar y ar e no t catalogue d o r classified . On e canno t fin d wha t on e want s 
without a  physical search . The y d o not have foreig n la w reports . On e provinc e cour t 
had thre e od d volume s o f th e All England La w Reports . M y gues s wa s tha t som e forme r 
judge there had borrowed them from Khartoum and had not returned them. Mos t courts have 
only one or two foreign books that are reasonably u p to date. Som e might have a set of 
Halsbury's Law s o f Englan d (3r d Edition ) but withou t a n up-to-dat e supplement . Som e 
courts had no up-to-date, or nearly up-to-date, books of any kind . Thes e were usuall y 
the courts that were also poorly equipped with Sudanese sources. 

Individual judge s often have small persona l libraries , but many o f the books the y 
have were purchased a s students and naturally have become out of date. I  observed that 
practising advocates , o n th e othe r hand , usuall y ha d thei r ow n smal l librarie s o f 
reasonably up-to-date books. Indeed , the average competen t lawye r had a better library 
than the best judicial library I saw in the provinces. Th e best province library I saw 
had about sixty books, of which perhaps a half dozen were not old editions and it was in 
the same tow n as th e best advocate' s librar y I  saw. Th e advocat e ha d severa l hundre d 
books and was keeping up with new editions. 

Effects of  Non-Availability  of  Legal  Materials 

I d o no t conside r i t possibl e t o quantif y th e effects , goo d o r ill , o f th e 
non-availability o f lega l material t o th e Sudan Judiciary. I  have n o doubt tha t som e 
persons might argue that good come s from lack of some material. Mayb e som e judge s ar e 
more pragmatic ; rel y mor e o n Sudanes e customs ; dispens e swifte r justic e an d s o on , 
because they are not tied too much to their "books". O n the other hand, one wonders how 
many person s may hav e receive d illega l priso n sentences , or been wrongly convicte d fo r 
crimes tha t hav e been remove d fro m th e statut e book? Ho w many hav e been convicte d o n 
inadmissible evidence? 

What I can do is briefly give the general feeling o f th e judiciar y i n relation t o 
each area where there is either a lack of needed material, or where judges lack existing 
material due to delays or failure of the system to make th e materials available. I  can 
also sho w wha t appears , to me, a general pattern tha t i s emerging fro m reporte d case s 
and which, in my view, appears t o show that Sudanese jurisprudenc e i s being effectivel y 
hindered in its development by the shortage of basic legal materials. 

Lack of  Copies  of  Legislation 

The most obvious result of judges lacking up-to-date copie s of legislation i s that 
cases hav e t o be adjourned whil e the relevant legislation i s being sought. I  was told 
that thi s has happened no t infrequently . I n 1966 , a Sudan cas e receive d headline s i n 
the internationa l pres s presumabl y becaus e o f th e efficienc y o f custom s official s i n 
arresting a man on an international fligh t passing throug h Khartou m wit h a  quantity o f 
gold secrete d i n hi s baggage . Whe n th e cas e cam e u p fo r hearing, the magistrate wa s 
obliged t o adjourn i t while th e relevan t exchang e contro l legislatio n unde r whic h th e 
man was bein g charge d wa s sought . I  was informe d o f another cas e which t o the reader 
would appea r apocryphal , but my informan t was reliable . I n that case , a junio r judg e 
made a n orde r whic h wa s se t asid e b y a  senio r judg e o n th e ground s tha t th e orde r 
conflicted wit h legislatio n amendin g th e Ac t unde r whic h i t wa s made . Th e secon d 
judge's decisio n wa s upse t b y th e Court o f Appeal as his decisio n wa s contrar y t o yet 
later legislation. 

Province judge s an d residen t magistrate s complai n tha t ther e are to o many appeal s 
to them which coul d hav e ben avoided i f the courts, at firs t instance , knew thei r law. 
No doubt there will always be some cases where ignorance of the law does not necessarily 
arise from lack of copies of relevant legislation , but in Sudan i n 197 6 thi s must hav e 
been the main reason. I  was told , although I  did not see records of actual cases, that 
some people had been fine d o r imprisone d unde r repeale d legislation . Presumabl y thei r 
cases woul d hav e involve d comparativel y mino r infringement s o f th e la w wit h ligh t 
sentences, but i f this has happened i t doe s highlight th e potential an d actua l danger s 
of lack of current legislative material in the judiciary. 

Lack of  Sudan  Case  Reports  and  Sudanese  Secondary  Sources 

I fin d it difficult t o separate thes e headings when discussing th e effect of their 
scarcity o n th e work of the judiciary. I t appears to me that the lack of Sudanese law 
reports has in particular, been a cause of (or has contributed along with legal training 
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and communicatio n problem s an d othe r factors ) t o a  lac k o f consistenc y i n judicia l 
decisions, particularl y i n matters suc h a s statutor y interpretatio n an d sentencin g b y 
the judiciary throughou t th e country; and an increasing dependenc e o n foreign text book 
writers by the judges. 

One appreciate s tha t lac k o f consistenc y i n sentencin g i s a  proble m everywhere . 
However, I do consider the problem i s aggravated i n the Sudan by the lack of up-to-date 
case reports . I t woul d see m tha t a  disturbin g situatio n i s evolvin g wher e th e de -
velopment o f a  trul y Sudanes e commo n la w an d indee d jurisprudenc e i s becomin g mor e a 
vain hop e tha n a  practica l realit y a s tim e goe s on . Apar t fro m a lawyer's hope tha t 
Sudan will make it s ow n uniqu e contributio n t o what Professo r G.V.V . Nicholl s called , 
"...one o f th e great collectiv e achievement s o f man's intellec t and spirit", 4 ther e is 
also the worry that the quality of justice must suffer. 

I mentione d abov e tha t i n my view , a  general patter n wa s emergin g fro m reporte d 
Sudanese case s which I  consider show s tha t Sudanese jurisprudenc e i s being hindere d i n 
its developmen t b y th e shortag e o f basic materials. Th e lac k o f Sudanese authoritie s 
has been evident for some years. I n 1959 Professor Twining who was then at the Faculty 
of Law, University of Khartoum, was in a position to state: 

"Undoubtedly th e present unsatisfactor y positio n o f law reporting i s holdin g 
up legal development i n the Sudan. Fo r instance in the 33 decisions reported 
in 1956 SLJR 57 foreign case s were cited, 56 English, 1 American and all were 
treated as authoritative. Ye t only 4 Sudanese decisions were cited and one of 
those was overruled. I n the 1957 SLJR 28 cases will be reported. I n these 41 
foreign cases were cited, all English, 2 of which were not followed whereas 7 
Sudanese decision s were cite d on e thric e an d on e o f thes e was distinguished . 
It i s als o significan t tha t secondar y source s especiall y Englis h tex t book s 
are stil l frequentl y referre d t o i n judgments . Thu s secondar y sources , all 
foreign ar e cite d i n th e 195 6 volum e fo r 1 1 an d i n th e 195 7 volum e fo r 1 7 
propositions o f law.... Furthermor e th e lack of published report s encourage s 
decisions per incuriam and 'pocke t pistol law'. A  collection might be made by 
appeal t o advocate s an d ex-judge s -  beyon d th e La w Facult y -  way s roun d 
problems are being considered bu t in the face of a long line of precedents it 
would be unwise to express any further pious hopes."5 

What Professo r Twinin g di d no t mentio n i s tha t tex t book s ar e ofte n quote d i n 
judgments uncriticall y a s i f the y ar e authoritie s o n th e point s o f la w t o whic h th e 
quotes relate . I t is common practice to refer t o a proposition o f law and then to say 
"see Russell on Crime page so and so" or "Gour's Penal Law page so and so". I t also is 
not uncommon to see "the authority for this is Ratanlal page so and so". 

I perused the reports over a number of years and the following table emerged: 

Sudanese Foreig n Tex t 
Year No . of Cases Case s Case s Book s 

Reported Cite d Cite d Cite d 

1900/1931 
1932/1940 

1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 

137 
129 
33 
28 
27 
34 
79 
76 
93 
87 
62 
51 
64 
81 
46 
60 
46 
13 

19 
5 
4 
9 
4 
3 
26 
17 
66 
37 
21 
19 
44 
43 
41 
38 
17 
9 

88 
54 
56 
41 
70 
26 
52 
32 
52 
34 
40 
37 
28 
32 
27 
37 
21 
16 

2 
7 
8 
14 
13 
14 
29 
44 
75 
38 
19 
59 
45 
39 
49 
53 
41 
24 

It wil l b e note d tha t m y figure s fo r 195 6 an d 195 7 ar e slightl y differen t t o 
Professor Twining's , bu t no t s o differen t a s t o b e significant . Th e tabl e show s a 
gradual increase i n the number of Sudanese cases cited ove r the years, only to see them 
decrease i n numbe r progressivel y fro m 1968 . O n th e othe r hand , foreig n case s cite d 

-120-



tended t o decreas e i n relatio n t o Sudanes e cases , unfortunately t o increas e agai n i n 
recent years so that in 197 1 foreig n cases cited wer e nearl y doubl e th e Sudanese case s 
at 1 6 t o 9 . Again , th e positio n wit h regar d t o citatio n o f tex t book s i s serious, 
particularly sinc e 1968 . I n 197 1 th e tex t book s cite d a t 2 4 t o 9  were nearl y thre e 
times th e number o f Sudanese cases cited and at 24 to 1 3 nearly 2 books cited per case 
reported. I f thi s tren d continue s with regar d t o tex t book s ther e is , in my view , a 
danger tha t Sudanes e jurisprudenc e wil l b e shape d mor e an d mor e b y th e author s o r 
editors of foreign text books like Ratanlal, Winfield o n Tort and the like. 

I discusse d th e figure s i n th e tabl e wit h man y o f th e judge s an d th e overal l 
reaction wa s tha t tex t book s ten d t o b e quote d becaus e origina l la w reports , eithe r 
Sudanese, English o r Indian, are not as a rule available and so secondary sources, i.e. 
text books , albei t ofte n ol d editions , ar e resorte d t o b y th e judges . The y als o 
maintained tha t foreig n case s ofte n hav e t o b e quote d becaus e ther e i s n o availabl e 
Sudan report. I n my vie w th e position i s very seriou s indeed . I f nothing i s done t o 
ensure tha t sufficien t Suda n case s ar e reported an d made available within a reasonably 
short time , judge s wil l eithe r resor t mor e an d mor e t o foreig n sources , particularl y 
text books, or make their own individual la w creating a very uncertain situation and as 
Allen put it bringing "the law into discredit". 

Again a s I  se e it , th e smalle r th e numbe r o f Sudanes e authoritie s ther e ar e t o 
refer t o the more foreig n conten t ther e i s likely t o be i n th e Sudanese case s tha t do 
get reported . Th e lega l spectru m wil l ge t narrowe r an d narrower . I t i s a  viciou s 
circle. 

Lack of  Foreign  Legal  Publications 

Many o f the judge s an d othe r lawyer s stresse d th e importance , as the y sa w it , of 
access t o materia l o n Englis h an d India n law . On e ha s t o accep t tha t th e Sudanes e 
common la w has draw n largel y o n Britai n an d Indi a fo r ove r sevent y years . Th e Suda n 
rules of Civil and Criminal Procedure are inherited fro m th e Indian Codes. Partnershi p 
law and bankruptc y law , as but tw o examples , com e fro m England . I t i s therefor e no t 
unreasonable fo r th e judge s t o wan t acces s tw o work s lik e Mulla' s Cod e o f Civi l 
Procedure and Sohoni Code of Criminal Procedure, Lindley o n Partnership and Williams on 
Bankruptcy. 

Likewise, a s th e doctrin e o f preceden t ha s bee n accepte d wit h th e commo n law , 
although ideall y precedent s shoul d b e Sudanese , th e judge s loo k t o English an d India n 
and, to a lesser extent, other common law reports for guidance when Sudanese precedent s 
are eithe r smal l i n quantit y o r d o no t exist . Again , the y mus t kee p abreas t o f 
developments abroad i n the fields in which the y wor k whethe r o r not thos e development s 
will b e followe d i n th e Sudan. Th e judge s hav e a  need fo r lega l material even though 
foreign, just as a potter needs his clay. Th e hope is that they ca n mould th e material 
available t o them an d progressivel y creat e somethin g tha t can be seen as an indigenou s 
jurisprudence. 

The position no w i s that th e majority o f the young newly appointed judges , having 
not long left a university reasonabl y well provided with what Sudanese material there is 
and a comparative wealth of foreign material, find themselves starved of material of all 
kinds. Whateve r thei r universit y backgroun d the y hav e bee n traine d t o loo k fo r 
authority somewhere , be i t i n a code and commentaries o r in law reports. The y may not 
find Sudanes e authoritie s an d the y normall y canno t fin d th e Engis h o r India n report s 
they als o need . I f they hav e n o tex t books available, the y d o the best the y can. I f 
they have books at all, they are often either old books or books they ow n and with th e 
natural resul t bein g a  habit o f relying to o much upo n th e fe w books the y possess . M y 
conclusion i n seeing thi s happening was that the lack of access t o a good selectio n o f 
foreign materials , particularl y la w reports , perhaps paradoxicall y contribute s t o th e 
stiffling o f a  health y growt h o f Sudanes e jurisprudence . Th e judge s se e thi s 
themselves. I t wa s clea r fro m thei r eviden t concer n ove r th e scarcit y o f foreig n 
materials tha t they fel t they were missing th e stimulus t o be obtaine d fro m being abl e 
to use a diversity o f materials t o assist the m i n the gradual building up of a Sudanese 
common law. 

The Needs  of  the  Sudan  Judiciary 

The Judges ' View 

The majorit y o f th e judges , particularly a t th e lowe r levels , thin k i n term s o f 
what the y nee d t o ge t the m throug h a  working day . Som e ar e overworke d an d many wor k 
under pressure. Therefor e they canno t cope with more tha n the basic material needed t o 
enable the m t o avoi d error s throug h ignoranc e an d t o giv e reasonabl y well-informe d 
judgments. 
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It was noticeable that as a general rule the judges outside Khartoum expressed con-
cern over lack of legislative material, the SLJR an d books on procedure and basic prin-
ciples in matters of tort, contract, damages and evidence. Som e in Khartoum, nearer the 
higher real m o f th e judiciary , expresse d simila r concer n bu t wer e als o intereste d i n 
books on constitutional law, jurisprudence, sociology, political science and the learned 
journals. 

An Outsider's  View 

My impressio n wa s tha t ther e i s a  crisi s situatio n i n th e Suda n judiciar y i n 
relation to the non-availability o f legal materials and tha t urgent short term measures 
need to be taken to provide as many judges as possible with convenient access to: 

a. curren t statutes; 

b. u p to date case reports of some kind; 

c. som e sort of manual and procedure including possibly practice directions; 

d. a  small selection of foreign text books and source books. 

I wil l dea l late r at a little more length with th e items I have mentioned. I n my 
view the judiciary's short term needs must be met before one can think in terms of what 
more sophisticated lon g term needs they may have. 

What Is  Being  Done 

Those responsible for the judiciary in the Sudan are aware of and worried about the 
problems outline d i n thi s paper . Th e surve y referre d t o i n th e Introductio n wa s 
arranged because of the President of the Supreme Court's personal concern about a number 
of matters includin g a  lac k o f accessible legal literature. N o official paper has yet 
been publishe d concernin g th e report , its recommendations an d thei r implementatio n an d 
so such measures as the judiciary intends to take to alleviate the present situation are 
not yet known. 

The difficultie s wit h regar d t o th e publicatio n an d distributio n o f th e Lega l 
Supplements ar e no t altogethe r i n th e hand s o f th e judiciary , no r i s th e judiciar y 
responsible fo r publicatio n o f th e revise d editio n o f th e laws . Apar t fro m bringin g 
personal pressure to bear, the President of the Supreme Court (now the Chief Justice) is 
thus not able to take direct action to make improvements. 

The publicatio n o f the Sudan Law Journal an d Reports i s under th e contro l o f th e 
judiciary. I n 197 5 and 197 6 moves were being made to improve th e journal and t o catch 
up with the backlog. However , if facilities and financia l an d othe r resource s ar e not 
improved I  canno t se e tha t improvement s will  com e quickly . Indee d ther e i s a dange r 
that the SLJR will get further behind schedule with no improvement in quality. 

What Should  Be  Done 

There is a need t o investigate th e methods o f publication an d distributio n o f the 
legal supplement s i n orde r t o fin d wh y the y tak e s o lon g t o ge t t o th e court s usin g 
them. Hopefull y thi s would sho w why, for example, it take s s o long fo r a law to come 
off the printing press . I t would show whether it is really necessary, as happens now, 
for supplement s t o g o fro m th e printe r t o th e Attorne y General , fro m th e Attorne y 
General to the Supreme Court and fro m the Supreme Court to individual courts and judges 
in the provinces. Again , it should be possible t o find why all th e supplements d o not 
get delivered . Ar e the y misdirecte d o r no t eve n sent ? Thes e matter s ar e obviou s 
matters for investigation. Th e results of such an investigatio n wil l poin t th e way t o 
improvements whic h wil l requir e th e join t co-operatio n o f th e Government Printer , th e 
Attorney General and the Chief Justice. 

It is stating the obvious to say something needs to be done to speed up publication 
of the SLJR. Th e repor t makes detaile d recommendation s abou t thi s and the y canno t b e 
discussed here . Wha t I  can say i s that ther e i s a need t o get reports quickly t o the 
judges. 

Occasionally copie s of important judgment s are sent in roneoed for m to some judges 
but this is not sufficient. Ther e is a need for the judges to have monthly or quarterly 
collections of reports, albeit i f only i n digest form and roneoed and stapled together. 
Again, one needs to look at the SLJR and see whether it can be produced more cheaply and 
quickly and in another form if this will speed up publication. Way s of ensuring that it 
is made available to the largest possible number of judges must also be investigated. 
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The genera l attitud e i n th e judiciar y t o th e suggestio n tha t ther e shoul d b e a 
procedure manual i s one of enthusiasm , bu t ther e ar e som e judge s who fee l tha t judge s 
would depen d to o muc h o n a manual. Ther e i s no doub t tha t ther e i s a risk tha t thi s 
would happen with some judges: the advantage gained from producing a manual, which would 
hopefully encourag e a uniform approach t o sentencing an d interpretatio n an d would refer 
to an d b e a  focu s fo r Sudanes e cas e la w rathe r tha n foreign , woul d fa r outweig h th e 
risk. Suc h a  handbook o r manual could be available t o practitioners also . The y would 
certainly bu y i t as they have no other comparable publicatio n t o which the y ca n refer. 
It should contain a fairly wide range of subjects but not be so ambitious that it would 
never be printed. On e coul d se e i n i t suc h matter s a s civi l an d crimina l procedure , 
damages an d sentencing , evidenc e an d interpretation . I n additio n i t coul d includ e 
practice directions. 

I woul d ad d tha t certai n foreig n manua l typ e book s lik e Odgers ' Principles o f 
Pleading and Practice in Civil Actions and Archbold's Pleading Evidence and Practice in 
Criminal Case s ar e alread y use d i n th e Suda n whe n the y ca n b e obtained . Th e us e o f 
these i s not necessaril y ba d bu t i t would appea r appropriat e fo r the m t o be used onl y 
when a home-produced manua l canno t help . Th e day t o day practice and procedure i n the 
courts should be much more susceptible t o fairly rapi d chang e than other aspects of the 
imported legal system. 

Foreign lega l materia l i s becomin g s o expensiv e tha t th e judiciar y ha s som e 
difficulty i n keepin g u p wit h payin g fo r periodicals , replacemen t volume s an d annua l 
supplements before i t finds the money fo r such new works as it may need. Th e tim e has 
come fo r th e judiciar y t o be ruthlessly selectiv e i n it s purchasing policie s i n order 
that i t provide withi n it s limite d budge t fo r as wide a  number o f judge s as possible. 
It i s no t practical , fo r example , t o hav e a  subscriptio n t o al l th e la w reportin g 
services o f Englan d o r Indi a o r t o more tha n a  fe w learne d journals . Eve n whe n th e 
budget i s tigh t i t i s usuall y possibl e t o bu y somewher e nea r th e workin g requiremen t 
provided selectio n procedures are strict and are adhered to. 

Putting Legal  Literature  in  Context 

It i s impossibl e t o conside r lega l literatur e i n relatio n t o th e Suda n judiciar y 
without considering other matters, some of which I have already mentioned. A s Professor 
Twining ha s said : "Thu s a s wit h lega l education , s o wit h lega l literature , seriou s 
analysis quickly pushes the enquirer into studying the legal profession itself".6 

In Sudan's case, and I presume elsewhere, one has to go beyond the legal profession 
itself when studying th e problems related t o legal literature. Th e sheer size of Sudan 
combined with the scattered location s of courts and th e poor communications al l present 
difficulties. First , mor e copie s o f relevan t materia l ar e neede d tha n perhap s migh t 
appear at first necessary. Second , getting th e material t o its destination and getting 
it there quickly i s difficult. Th e Sudan judiciary's methods of administration and its 
structure are also relevant. I f more modern methods o f administration ar e devise d an d 
if there are changes in the structure of the judiciary this would improve the chances of 
providing a uniform access to legal materials. 

Then there is selection and training of judges. I n Sudan persons are eligible for 
appointment t o th e judiciar y i f the y hav e a  Universit y o f Khartou m la w degre e o r a 
degree from th e University o f Cairo, Khartoum branch. Th e former is similar in content 
and standar d t o degree s awarde d i n other commo n la w countries. Indee d th e universit y 
used t o hav e a n arrangement tha t student s too k th e London LLB befor e thei r ow n degre e 
was introduced an d now they have external examiners fro m Britain. Th e Cair o degre e i s 
the degre e o f a  Civi l La w countr y wit h som e Sudanes e materia l bu t ha s n o substantiv e 
common law content. 

Potential judge s i n the Sudan are selected i n much th e same way as civil servants. 
They appl y an d provide d ther e ar e vacancies , which ther e always ar e i n th e judiciary , 
most applicants ar e accepted. Ther e i s not at present any weeding ou t procedure after 
appointment, durin g trainin g fo r example . I t ca n b e appreciate d tha t lega l materia l 
must therefore be in a form that can be readily used by judges with different levels of 
ability. On e can envisage that there will be different approaches t o th e use o f legal 
materials b y graduate s fro m th e tw o lega l systems . Consequentl y th e wa y judge s ar e 
trained may have an extremely importan t effect on how they use available legal materials 
or whether they use them at all. 

There wa s n o establishe d trainin g schem e i n Januar y 197 6 althoug h trainin g wa s 
under revie w an d durin g 197 5 a course of lectures on matters of practice was undergon e 
by new recruits. Th e course included matters like procedure, where to look for the law, 
interpretation and the doctrine of precedent. 

-123-



The matter of training bear s some relevance t o the question of whether a procedure 
manual or handbook coul d be usefully produced. I t is quite feasibl e fo r a manual to be 
produced fo r trainin g purpose s whic h continue s a s a  usefu l practitioner s ai d fo r 
successful students . Se e th e repor t b y Eli Jarma l o n a  cours e hel d i n Ne w Jerse y i n 
1964 wher e th e student s foun d th e loos e lea f materia l produce d b y thei r instructor s 
"invaluable" in performing thei r daily duties in practice.' 

It is also necessar y t o tak e university teachin g methods int o account. I  have no 
personal knowledge o f th e methods o f teachin g i n either th e Universit y o f Khartou m o r 
the University o f Cairo. However , a significant numbe r of judges put partial blame on 
the judges' addiction to foreign text books on the teaching methods at the University of 
Khartoum fro m which most judge s graduated. The y considere d tha t th e way that they were 
taught placed an undue emphasis on certain text books and not enough on case law. 

Then ther e ar e availabl e facilities . Fo r exampl e court s ofte n lac k serviceabl e 
typewriters if not both in English and Arabic, certainly in one language. Judgment s are 
usually handwritte n an d ther e i s only one copy. Thi s causes problems when there is an 
appeal, particularly t o the Court of Appeal o r Supreme Cour t where no t les s tha n thre e 
judges sit. 

Verbatim la w reportin g i s unknown . La w report s ar e base d o n wha t ca n b e found , 
either th e availabl e cop y o f th e judgmen t o r th e cour t files , whic h ma y no t b e a s 
helpful as they should be because o f the lack of copying facilities . Judge s record th e 
evidence o f witnesse s i n handwriting whethe r a  trial last s on e da y o r one hundred an d 
there is one witness or there are fifty. 

The national language of Sudan is Arabic but the working language in Southern Sudan 
is English. Th e language of most commo n law jurisdictions i s English. Tex t book s and 
law reports ar e seldo m i f ever translate d int o Arabic. Thus , one can have proceeding s 
conducted i n Arabi c wit h som e case s cite d i n English . Incidentally , Englis h i s th e 
medium o f teachin g i n the la w facult y o f th e University o f Khartoum an d Arabi c i n the 
University o f Cairo. No t all judge s are fluent i n English, particularl y som e o f thos e 
graduating fro m the University of Cairo, although most are. 

As I have stated above , there is a system o f Sharia court s t o hear persona l case s 
of Muslims . Ther e ar e als o Tow n Benche s an d customar y courts . Th e Tow n Benche s i n 
particular have expressed a n urgent need fo r copies of legislation an d fo r some sort of 
procedural handbook. Thei r needs are much simpler than those of qualified judges . Som e 
Town Benc h Judge s ar e semi-literat e an d som e ar e illiterate . The y migh t eve n nee d 
summarized version s o f legislatio n whic h ca n b e assimilate d easil y whe n rea d ou t b y 
colleagues. Likewise , the few cases they might have to know about may wel l hav e t o be 
provided in digest form. 

The Town Benc h members, although laymen , have n o qualifie d lawye r t o guid e them . 
Again, thei r trainin g i s relevan t whe n considerin g wha t lega l literatur e woul d b e 
suitable fo r them . Ther e i s i n fac t n o trainin g schem e fo r la y magistrate s althoug h 
those residen t magistrate s wh o hav e tim e d o tr y t o sho w Tow n Benche s wher e the y g o 
wrong. Ther e i s a  dange r o f producin g materia l tha t i s to o sophisticate d fo r them . 
They need very simple material reminding them of key legislation and key sections in it, 
of a few important cases and giving them a simple guide to procedure. Th e importance of 
these peopl e canno t b e overlooked . Ther e ar e 1,00 0 1 2 membe r panel s i.e . 12,00 0 
magistrates. The y hear the bulk of the Sudan cases, at a guess about 70%. Fo r example, 
in th e yea r endin g Jul y 197 3 the y hear d 191 , 632 cases , 104,18 2 crimina l an d 87,45 0 
civil. 

What Help  Is  Needed  And  Can  Be  Given 

There i s n o doub t tha t Suda n canno t rel y o n privat e enterpris e o f an y kin d t o 
supply its legal literature needs. Ther e is also no doubt that something has to be done 
urgently to provide the judiciary with basic requirements. 

The speeding u p of printing o f legislation i s outside the control of the judiciary 
but within governmen t control . Thi s i s possibl y a n are a wher e outsid e hel p coul d b e 
given, bot h i n helpin g wit h re-organizatio n o f th e printer y an d i n makin g availabl e 
extra equipment that might be needed for printing the laws more expeditously. 

The SLJ R coul d wel l b e pu t bac k o n it s fee t wit h outsid e help . Advic e o n 
re-organization an d hel p wit h o n th e jo b trainin g o f staf f an d th e provisio n o f a n 
inexpensive offse t litho printer might well make all the difference. I  would emphasiz e 
that o n th e jo b trainin g i s needed . Condition s var y s o much i n developin g countrie s 
from thos e o f th e countrie s tha t ca n provid e trainin g tha t i t i s o f mor e valu e fo r 
experts t o work i n the country with the persons being traine d s o that work methods ca n 
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be adapted to suit local conditions. I t is little use having persons trained abroad, in 
comparatively idea l conditions, only to return and become disillusioned because they are 
unable to practise what they have been taught. 

Help, not so much with the content but with the putting togethe r of a handbook, is 
needed and can be given. Expertis e i n publishing o f technical manuals is not always to 
be found in developing countries where the scope is so small. Agai n assistance with the 
provision of foreign books sometimes in multiple copies should and can be given. 

General Comment  and Some  Suggestions 

The great majority of the members of the Sudan judiciary, which is wholly Sudanese, 
are me n o f integrit y workin g unde r difficul t conditions . The y mak e th e most o f th e 
material the y hav e bu t hav e n o contro l ove r eithe r th e legislativ e proces s o r th e 
Treasury. Thu s i t i s not eas y fo r the m t o get wha t the y may conside r t o be necessary 
changes in the judicial structur e no r to persuade th e authorities o f th e importanc e o f 
their need for finance to improve the availability of legal material. 

They are not unique in this respect. Indee d i t would see m that ther e i s need fo r 
the Commonwealth which encompasses the majority of common law jurisdictions to set up an 
agency t o do a number o f things . On e o f it s objects shoul d b e education . I t shoul d 
enlighten lawyer s t o the dangers o f their ofte n complacen t and wholesale acceptance of 
foreign legal systems and of apathetic attitude s which preven t the development of their 
own indigenou s lega l systems . I t i s no t jus t enoug h t o provid e adequat e basi c lega l 
literature. On e ha3 to ensure it is appreciated an d used when it is available. Lawyer s 
often will have to be taught to use their own indigenous materials. 

Secondly, i t would nee d t o educat e government s an d no t onl y thos e o f th e newl y 
developing countries . Ther e are a number of important statement s i n Legal Education in 
a Changing World - but I would like to quote two that are related: 

"The la w an d th e lega l syste m o f a  countr y ca n b e a  majo r resourc e fo r 
development. Ther e ar e countrie s tha t may , o f course , adop t technique s o f 
development that rely only marginally on law", 

and 

"In the majority o f the countries within our review law has been chosen as an 
instrument o f chang e an d development . I n suc h countrie s a  heav y burde n i s 
placed on the legal system". 8 

A good man y government s d o not appreciate tha t suppor t give n i n th e fiel d o f la w 
can make a vital contribution to development, I have had government aid donors inform me 
that la w ha s a  "lo w priority " an d als o "w e d o no t giv e ai d fo r purchas e o f multipl e 
copies of books". I f something ca n be done to make known the place law has in national 
development i t may b e hope d tha t mor e ai d woul d b e channelle d int o project s fo r th e 
development of law and sound legal institutions. 

As fa r a s th e Suda n i s concerned , lega l literatur e ca n onl y b e finance d fro m 
Government fund s o r fund s donate d fro m outside . Th e impetu s fo r producin g Sudanes e 
legal literature must com e from public institution s lik e the University, the Judiciary, 
the Attorney General's Chambers and the Bar Association. 

There i s also n o doub t tha t hel p i s needed fro m ai d agencie s i n th e provision o f 
expertise in matters like law reporting, the publication of law reports as well as other 
legal material. Th e countr y i s not at a stag e o f developmen t wher e th e techniques o f 
sophisticated publishin g ar e readil y available . Ther e i s not a large enough market to 
support persons who could acquire the required expertise. 

The Eas t Africa n Literatur e Burea u provide s a  model fo r th e kind o f organizatio n 
that coul d possible , under th e sponsorshi p o f th e agency , b e se t u p o n a  regiona l o r 
Commonwealth scal e t o publish essentia l literatur e wit h a  limited market. Whethe r any 
existing Commonwealt h institution s coul d assis t i n th e settin g u p an d operatio n o f 
publishing venture s o f tha t kind , I  d o no t know . However , suc h venture s ar e wha t I 
presume most o f us who are concerned abou t lega l literatur e an d othe r professiona l an d 
technical material consider what is needed. 

I mentione d tha t on e ha s t o g o beyon d th e lega l professio n whe n studyin g th e 
problems relate d t o legal literature . I n seeking t o make provision fo r the production 
of suitable legal literature one may need also to look beyond the legal world. I t would 
possibly b e o f advantag e fo r th e resource s o f a  numbe r o f discipline s t o be combine d 
possibly i n an y agenc y o f th e kin d I  hav e suggeste d above , t o se t u p publishin g 
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Bureaus. The y are likely to have many similar problems and would benefit from the econ-
omies of a joint approach. 

The agency would also need to help common law countries like Sudan by: carrying out 
studies o f thei r facilities , material s an d existin g technique s o f productio n an d 
distribution of materials; as well as advising and assisting them in obtaining technica l 
help fro m th e righ t quarters . I  woul d emphasiz e tha t par t o f th e educatio n o f ai d 
donors would be to show the ways in which they can help and those they can hinder. Hel p 
in th e provisio n o f lega l literatur e i s not , fo r example , necessaril y give n b y th e 
donating o f unasked fo r and ou t of date legal tomes: something tha t still happens. I f 
the agenc y coul d brin g commo n la w countrie s togethe r t o assis t eac h othe r i n solvin g 
their lega l literatur e problem s somethin g constructiv e wil l surel y b e achieved t o the 
general benefit of common law. 

Before I  finis h I  woul d rais e a  numbe r o f question s tha t I  hav e no t mentione d 
earlier, but which I consider may be relevant when considering legal literature and ways 
of improving its quality and availability. 

First, would i t be useful t o look int o th e tw o way benefit s tha t may b e obtaine d 
from a  mor e universa l adoptio n o f exchang e o f lega l material s betwee n lega l 
institutions? Thi s presupposes that the materials are of a reasonable standard and that 
the exchange i s equable. I n these days of hard currency shortages an arrangement where 
material ca n be obtaine d withou t havin g t o fin d currenc y shoul d b e welcome. Als o th e 
arrangement encourages a healthy exchange of ideas. 

Would th e production of reasonable law reports b e achieved throug h th e use o f law 
students a s reporters ? Thi s i s a  matter o f seein g whethe r i t is desirable fo r lega l 
education or training to have a law reporting element and whether it is practical. 

What ha s t o b e don e t o ensur e th e editoria l freedo m o f thos e wh o produc e la w 
reports if they are directly employe d b y governments o r the judiciary? I  refer t o the 
freedom t o selec t case s fo r publicatio n and , wher e necessary , t o mak e comment s i n 
editorial notes. 

Have an y countrie s successfull y use d a  posta l o r air freigh t librar y servic e fo r 
judges and practitioners? 

Have an y countrie s wit h geographica l problem s lik e Suda n provide d a  servic e o f 
copying extract s fro m tex t book s an d la w repor t volume s fo r us e b y judge s an d 
practitioners in the provinces? Wha t have they done about copyright problems? 

Have methods of recording proceeding s wit h tap e recorder s an d th e like been trie d 
for law reporting services in developing countries and have they been successful? 

Have mircofilm an d microfiche been used successfull y anywher e fo r the recording o f 
jugments and making them available for reference purposes? 

Have computer s an y significan t rol e t o pla y i n th e storag e o f lega l materia l i n 
underdeveloped and unsophisticated countries ? 

It is possible that information on the matters referred to in these questions could 
well b e beneficiall y share d throug h th e co-operatio n o f al l commo n la w countrie s 
possibly under the auspices of an agency of the kind referred to above. 

Summary and  Concluding  Comment 

1. Suda n has a common law system but cases are also decided i n accordance with Sharia 
law and custom. 

2. Ther e ar e seriou s problem s relatin g t o th e productio n o f an d suppl y o f lega l 
literature to the judiciary which appear to adversely affect the growth of Sudanese 
Jurisprudence. 

3. Th e problems do not only relate directly to the supply of the literature itself but 
also (inter alia): to the communications system of the Sudan; the facilities of the 
judiciary; the selection of judges; their education and training; and the structure 
of the judiciary. 

4. Th e judiciary is aware of its problems and is trying to make improvements. Howeve r 
it need s financia l assistanc e an d foreig n expertise . Privat e enterpris e canno t 
assist. 
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5. O n a  genera l not e i t would see m tha t ther e i s a need fo r an agency t o be set up 
which can help countries like Sudan, with research and advice and possibly also by 
sponsoring regional literature bureaus which may serve other disciplines also. 

6. Whateve r step s ar e take n a t a n internationa l leve l t o assur e th e provisio n o f 
adequate lega l materia l t o th e profession s i n commo n la w countrie s the y mus t b e 
taken soon. 

7. On e canno t over-emphasiz e th e urgency o f the problem i n developing countrie s lik e 
Sudan. Th e matter is one for close co-operation between all common law countries. 
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