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Report of the Commonwealth Observer Mission to South Africa, Phase I 

RESPONSE BY THE DEPARTMENT OF JUSTICE TO PRESS 
ENQUIRIES REGARDING THE PRESS STATEMENT OF THE 

COMMONWEALTH OBSERVER GROUP TO SOUTH AFRICA (COMSA), 
ISSUED ON 17 DECEMBER 1992 

In reaction to the report issued by COMSA the Department of Justice 
regrets to note that personal opinion on the criminal justice 
system in RSA had unfortunately been elevated to fact. I t also 
notes that there is no factual backing for the criticism of COMSA 
and that it appears to be based on hearsay and one-sided perceived 
perceptions. 

It is regrettable that COMSA apparently did not deem it fit to 
share their concerns with the Chief Justice, any other Judge, 
Attorney-General or the Department of Justice before the issuing 
of its report - thus not applying the audi alteram partem rule. 
Such deliberations would undoubtedly have served an useful purpose 
in informing COMSA of the true facts regarding the criminal justice 
system and would have influenced their value judgment were they 
prepared to evaluate the facts in an unbiased way. 

The sweeping and generalised statements by COMSA and in particular 
the following statements are categorically denied -

* "th e criminal justice system in South Africa has broken down 
or lost the confidence of the majority of the people" 

* "th e courts are seen by the public as elitist and ill-equipped 
to quickly dispose of the volume cases" 

* "th e courts are not interested in the protection of human life 
of limb" 

* "th e level of sentences sometimes given after conviction . . . 
tend to convey the impression that violent crime, even that 
ending i n the loss of human life, is treated with less 
severity than the simplest offences against property such as 
stealing of goods." 

A few facts which are indicative of the true position in regard 
to the criminal justice system are the following -

* th e South African prisons are full of people sentenced to long 
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Violence in South Africa 

periods o f imprisonment , an d eve n t o death , fo r violen t 
crimes, indicating the courts' ability and willingness t o 
impose severe sentences; 

* wheneve r departmental monitoring show s an upward trend i n 
crime, special measures are implemented. Eg . extra courts 
and additional manpower were utilised in areas of concern such 
as Natal - the result being that the court rolls are now back 
to normal; 

* a  lack of witnesses due to intimidation is a problem that has 
been highlighted by judges such as Mr Justice Didcott and Mr 
Justice Wilson and the Department again earnestly invite s 
witnesses to testify so as to bring to book all perpetrators 
of, inte r alia , violent crimes . Recen t measure s b y th e 
Minister o f Justice an d th e Department regardin g witnes s 
protection wer e furthermor e specificall y implemente d t o 
assist in this regard; 

* statistic s reflec t tha t 6 6 82 3 an d 2  36 8 28 0 case s wer e 
respectively heard in regional and magistrates courts during 
the 1991/92 year, which illustrates that members of society 
have confidence in the courts and do not hesitate to turn to 
them; 

* i n exercising thei r discretio n regardin g bai l ou r court s 
endeavour, as in other democratic Commonwealth countries, to 
maintain a balance between the protection of the liberty of 
the individua l an d th e maintenanc e o f th e effectiv e 
administration of justice. Th e eminent South African Law 
Commission has furthermore, after wide consultation with, 
inter alia, all branches of the legal profession, recently 
completed a report regarding the South African law on bail 
and has recommended, inter alia, that an accused be entitled 
to be released on bail pending the conclusion of the trial 
unless the court is convinced on the basis of the available 
information that there are valid grounds why he should be kept 
in custody. Thi s repor t i s now bein g considere d b y th e 
Minister of Justice who will table it in Parliament in due 
course; 

* initiative s such as lay assessors; the decriminalisation of 
certain offences ; th e establishmen t o f "nigh t courts" , 
"courts o n standby" , "mobil e courts" ; th e creatio n o f 
alternative adjudicating methods and the enhancement of the 
Office of the Justice of the Peace have furthermore shown to 
be popular and are contributing in bringing justice closer 
to the people; 
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* th e Criminal Law Second Amendment Act, 1992 (Act 126 of 1992) 
addresses the need for special criminal courts and procedures 
to dispose of criminal cases quickly and indications are that 
measures unde r thi s Ac t wil l contribut e effectivel y t o 
speedier adjudication; 

* Sinc e 1990 an Attorney-General is in terms of sections 310A 
and 316B of the Criminal Procedure Act, 1977 (Act 51 of 1977) 
entitled to appeal against a sentence imposed in a criminal 
matter, which is in his opinion inadequate. The independence 
of th e Attorney-Genera l ha s als o bee n confirme d b y th e 
promulgation of the Attorney-General Act, 1992 (Ac t 92 of 
1992) . 

South Africa is justifiably proud of its legal system which ranks 
amongst the foremost in the world. This , however, does not mean 
that changes cannot be effected to improve the system. Th e South 
African lega l system is therefore continuously, involved i n a 
process o f dynami c chang e an d th e Ministe r o f Justic e an d 
Department of Justice have not and will not hesitate to take the 
lead in this regard. 

However, a generalised, ill-informed and superficial evaluation 
such a s containe d i n COMSA' s report , onl y serve s t o creat e 
incorrect perceptions and present a disservice to the people of 
South Africa. 

Nevertheless, COMSA is invited to meet with the Department and 
present any substantial matters, facts or proposals which can help 
to improve the administration of justice even further. 

ISSUED BY ADV Ρ A DU RAND: CHIEF LIAISON OFFICER: DEPARTMENT OF 
JUSTICE 
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