
APPENDIX A 

DRAFT MODEL ACT ON INTERNATIONAL CHILD ABDUCTION 

WHEREAS a Convention relating to the Civil Aspects of 
International Child Abduction was agreed at The Hague 
in October 1980 and WHEREAS, with a view to the acces-
sion by to that Convention, it is expe-
dient to enact the following provisions. 

PART ONE - APPLICATIONS FOR ORDERS FOR THE RETURN OF 

CHILDREN 

1.(1) For the purposes of this Act a person has rights 

of custody with respect to a child when, under the law 

of the State in which the child has his habitual resi-

dence, that person has the right, either jointly or 

alone, either 

(a) to possess the person of the child, or 

(b) to determine the child's place of residence. 

(2) In determining whether a person has such rights 

as defined in subsection (1) of this section, the court 

may take direct notice of the law of that State and 

shall have regard to any decision or agreement made 

under or recognised by the law of that State. 

Comment 

"habitual residence": this term will be left undefined, 
as it has been the policy of Hague Conventions to do 
this. It cannot be made more exact without becoming 
arbitrary. For discussion of the term, see Cruse v. 
Chittum, 1974 2 All E.R. 940 and Dicey and Morris on 
the Conflict of Laws, 10th ed., 144 - 5. 
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"to possess the person of the child": this expression 
is preferred to "rights relating to the care of the 
person of the child" which is used in the Convention, 
Article 5. It captures its essential intent while 
avoiding potential uncertainties as to whether, for 
example, temporary caregivers such as school or hospi-
tal authorities, can be said to have such rights. (See 
also section 14 (1) below.) It is based on the 
definition of "actual custody" used in the Children 
Act 1975 (UK). 

The splitting of the concept of custody into two dis-
tinct limbs makes clear that the Convention covers 
cases where either of them is breached: see para. 2.1. 

Subsection (2) expresses the intent of the final 
paragraph of Article 3, and of Article 14. 
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2.(1) An application may be made to a court under 

this section by or on behalf of any person with res-

pect to a child on the following grounds, 

(a) that the child is physically present in 

at the time when the application is made; 

(b) that the child was removed from the State in 

which he had his habitual residence in breach of rights 

of custody held by the applicant with respect to the 

child or retained outside that State in breach of such 

rights ; 

(c) that the applicant was actually exercising the 

rights of custody alleged to be breached at the time 

of the removal or retention or would have so exercised 

them were it not for the removal or retention; and 

(d) that the State referred to in paragraph (b) is 

a specified State. 

(2) Subject to the provisions of this Act, the court 

to which an application under subsection (1) of this 

section is made shall consider the terms of the 

application and any other evidence submitted to it 

and, if satisfied that the applicant has sufficiently 

proved each ground set out in that subsection, shall 

order that the child to which the application relates 

shall be returned to a State specified in the order. 

(3) A court may be satisfied for the purposes of 

subsection (2) of this section without requiring oral 

testimony. 

45 



Comment 

"on behalf of": see para. 1.7. 

"physically present": this is the usual basis in common 
law countries for the assumption of jurisdiction in 
cases concerning children; see also Article 12(1) , which 
refers to the requested State as being the State "where 
the child is." 

"the applicant was actually exercising ... ": this in-
corporates the requirements of Article 3(b), but must 
be read subject to the draft section 14 (1), below. 

Paragraph (d) assumes acceptance of the principle of 
reciprocity. 

Subsection (2): This method of setting out the duty 
to order the child's return is chosen because it makes 
clear that the applicant is entitled to a favourable 
order if he establishes a prima facie case upon the 
submission of the application. (Article 30). The 
wording is based on Rule 4 8 of the Matrimonial Causes 
Rules 1977 (UK) which requires registrars to pronounce 
upon petitions for divorce under the "special procedure" 
This subsection is made subject to other provisions of 
the Act, the most important of which are sections 3 
and 4. 

Subsection (3): see para. 4.1. 
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3.(1) A court to which an application has been made 

under subsection (1) of section 2 of this Act shall not 

be bound to order the return of the child if it finds 

that 

(a) the child objects to being returned and the court 

considers the child to be of such age and understanding 

that it is appropriate to take his views into account, 

or 

(b) the return of the child would expose him or a 

parent or guardian of his to the risk of infringement 

of his human rights or fundamental freedoms. 

(2) In determining whether paragraph (b) of subsection 

1 of this section is established the court [shall 

consider only the following matters] [may consider 

the following matters ] 

(a) whether the return of the child would be incon-

sistent with rights possessed by the child or any other 

person under the law of with respect to poli-

tical refugees or political asylum 

(b) whether the return of the child would expose 

the child or any other person to discrimination on 

the grounds of race, sex or religion. 

Comment 

It is not stated who may raise these questions before 
the court. The intention is that they are matters 
which may be taken by any person or by the court it-
self. 

47 



"age and understanding": preferred to "age and degree 
of maturity" of Article 13 on the ground of being in 
line with existing provisions; (for example, Magis-
trates' Courts (Children and Young Persons) Rules 
1970, Rule 6). 

"would expose him or a parent or guardian of his to 
the risk of infringement of his human rights or funda-
mental freedoms": this is intended to implement the 
intention of Article 20, which, however, permits re-
fusal if the return would not be "permitted" by the 
fundamental principles of the requested State relating 
to the protection of human rights and fundamental 
freedoms. It is not entirely clear how the "return" 
may not be so permitted without taking into account 
what may happen when the child is returned. It is 
surely the risk of exposure to, say, political per-
secution, which this provision seeks to avoid and this 
seems better captured by the suggested wording: see 
further para. 2.4 (vi) . 
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4. Without prejudice to the generality of section 

3, a court to which an application has been made under 

subsection (1) of section 2 of this Act shall not be 

bound to order the return of the child if the applica-

tion is opposed and the person opposing the application 

establishes to the satisfaction of the court one or 

more of the following 

(a) that, subject to section 5 and subsection (1) 

of section 14 of this Act, the applicant was not at 

the time of the removal or retention actually exercis-

ing the rights of custody alleged to have been breached, 

or 

(b) that the applicant has consented to or subsequen-

tly acquiesced in the removal or retention, or 

(c) that there is a grave risk that the return of the 

child would expose him to physical or psychological harm 

or otherwise place him in an intolerable situation, or 

(d) that a period of one year or more has elapsed be-

tween the removal or retention and the making of the 

application and that the child has settled in his new 

environment. 

Comment 

The burden of proving these grounds of opposition is 
placed squarely on the defendant according to the 
intention of the Convention: see para. 4.2. 

"in his new environment": this is the wording of the 
Convention and it seems suitable for judicial 
application. 
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5. Paragraph (a) of section 4 shall not apply where 

the applicant satisfies the court that he would, at 

the time of the removal or retention, have exercised 

the rights of custody alleged to have been breached 

were it not for the removal or retention. 

Comment 

This qualification seems necessary in order to retain 
the effect of the second limb of section 2(1)(c). 
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6.(1) If a court to which an application is made 

under subsection (1) of section 2 of this Act is not 

satisfied with respect to any of the grounds on which 

the application is based or is satisfied with respect 

to any of the matters mentioned in sections 3 and 4, 

the court may either 

(a) dismiss the application or 

(b) adjourn the hearing. 

Comment 

The purpose of this provision, which may need to be 
expanded in Regulations or Rules of Court, is to en-
able a court to allow an applicant (or defendant) 
time to produce further information. It may, for 
example, not be appropriate to return the child at 
that very moment and it seems sensible to provide an 
opportunity for arrangements to be made which would 
remove any existing obstacles to the return and for 
these to be presented to the court at a later date. 
But care should be taken to minimise the risk of de-
laying tactics. The power to dismiss the application 
or stay the application would also be used if the 
child has been removed from the jurisdiction (Article 
12) . 

It would be a matter for local rules of procedure 
whether a court which dismisses an application under 
the Act could proceed to consider the merits of the 
dispute. 

(2) If, at the expiry of six weeks from the making 

of an application under subsection (1) of section 2 

of this Act the court to which the application was 

made has neither 

(a) made an order under subsection (2) of that 

section, nor 

(b) dismissed the application 

the applicant, or a person on his behalf, may apply 
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to the court for a statement of reasons explaining 

why no such decision has been made. 

Comment 

This attempts to implement Article 11. It must be 
admitted that such a provision looks a little strained 
in a common law context, for the reason for the delay 
is likely to be knownto the applicant. But it is un-
likely to be harmful and may serve to aid rapidity 
of action. 
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PART TWO - CENTRAL AUTHORITIES 

7. The Minister shall designate a Central Authority 

to discharge the functions ascribed to that Authority 

by this Act. 

Comment 

This Central Authority may be the Minister himself, 
and if this is intended, this could be stated here. 
A more complex provision may be necessary in the case 
of non-unitary States: see paras. 1.4 and 5.2. 

8.(1) The Central Authority shall receive an applica-

tion which alleges the grounds specified in subsection 

(1) of section 2 of this Act with respect to a child 

who had his habitual residence in a specified State 

at the time of the alleged removal or retention if 

the application is duly submitted by any person or 

by the designated Central Authority of that State. 

Comment 

"duly submitted": in accordance with any require-
ments of form or content which may be stipulated by 
Regulation. 

(2) Subject to subsection (2) of section 13 of this 

Act, on receipt of an application duly submitted under 

subsection (1) of this section, the Central Authority 

shall, either directly or through any other person, 

take all appropriate measures 

(a) to discover the whereabouts of any child to 

which the application relates; 
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(b) to safeguard the safety of any such child and 

prevent prejudice to any interested party; 

(c) to secure the voluntary return of any such 

child to the State of his habitual residence or the 

amicable resolution of the issues; 

(d) to facilitate the making of an application to a 

court under section 2(1) of this Act by or on behalf 

of the applicant. 

Comment 

These duties of the Central Authority are discussed 
in paras. 1.4 - 5. 
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9.(1) The Central Authority shall receive an applica-

tion duly submitted by a person under this section 

with respect to a child on the following grounds 

(a) that the child has been removed from 

in breach of custody rights held by the applicant 

with respect to the child or has been retained out-

side in breach of such rights; 

(b) that the child had his habitual residence in 

at the time of the alleged removal or reten-

tion; 

(c) that the applicant was actually exercising the 

rights of custody alleged to be breached at the time 

of the removal or retention or would have so exerci-

sed them were if not for the removal or retention; 

(d) that the applicant has reasonable grounds for 

believing that the child is physically present in 

a specified State or States. 

(2) Subject to subsection (2) of section 14 of 

this Act, on receipt of an application duly submit-

ted under subsection (1) of this section, the Central 

Authority shall forthwith transmit the application 

together with any relevant documents to the desi-

gnated Central Authority of the State or States speci-

fied in the application. The Central Authority shall 

also, if so requested by the designated Central 

Authority of any such State or States, transmit to 

that Central Authority information of a general 
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character on the law of which is or may be 

relevant to the application. 

Comment 

This section enables Central Authorities to fulfil 
the function of transmitting applications under the 
Convention between Contracting States. 

"duly submitted"; under any Regulations. 
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10.(1) The Central Authority shall receive any applic-

ation duly submitted under this section with respect 

to a child who has his habitual residence in a speci-

fied State by a person or by the designated Central 

Authority of that State which alleges that 

(a) an issue exists relating to rights of access 

with respect to the child; and 

(b) the applicant has reasonable grounds for believ-

ing that the child is physically present in 

(2) On receipt of an application duly submitted 

under subsection (1) of this section, the Central 

Authority shall, subject to subsection (2) of section 

14 of this Act, take all appropriate steps, including 

the facilitation of legal proceedings, which may be 

necessary to resolve the issue to which the applica-

tion relates. 
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11.(1) The Central Authority shall receive an applica-

tion duly submitted by a person under this section 

with respect to a child who has his habitual residence 

in which alleges that 

(a) an issue exists relating to rights of access 

with respect to the child and 

(b) the applicant has reasonable grounds for believ-

ing that the child is physically present in a specified 

State or States. 

(2) On receipt of an application duly submitted 

under subsection (1) of this section, the Central 

Authority shall, subject to subsection (2) of section 

14 of this Act, forthwith transmit the application 

together with any relevant documents to the designated 

Central Authority of the State or States specified 

in the application. 

Comment 

The purpose of sections 10 and 11 is to give effect 
to Article 21 of the Convention concerning questions 
of access. The Article is broadly drawn (see para. 
2.5) and the suggested provisions aim to leave the 
Central Authorities with the utmost flexibility about 
how to proceed. 
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PART THREE - GENERAL 

12. The Minister may by regulation 

(a) make provision for the safe return of a child 

with respect to whom an order is made under subsection 

(2) of section 2 of this Act; 

(b) specify the information required in and documents 

to be provided with any applications referred to in this 

Act and make provision for the translation of any 

relevant documents; 

(c) make provision for the ordering of costs in 

connection with the application and expenses incurred 

in returning the child to be recovered from any person 

adjudged to have removed or retained a child in breach 

of custody rights; 

(d) make provision for the recovery of expenses 

incurred in connection with the provision of legal 

assistance and the institution of legal proceedings 

from an applicant under this Act or any party to 

legal proceedings arising out of an application made 

under this Act; 

(e) make provision entitling any person making 

an application under subsection (1) of section 2 

of this Act to legal aid and advice under (local 

legislation) provided that the applicant is a 

national of or habitually resident in a specified 

State at the time of the application. 
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Comment 

Paragraph (b): this could incorporate the Model Form 
of application appended to the Convention. 
Paragraph (d): to do this, a Reservation would need 
to be entered under Article 42 of the Convention: 
see para. 1.8. 
Paragraph (e): this gives effect to Article 25, but 
would only be relevant if the State enacting the Model 
Act operated a legal aid scheme: see generally para. 
1 .5. 
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13. No person who makes an application under sub-

section (1) of section 2 of this Act or who submits 

an application under subsection (1) of section 8, 

subsection (1) of section 9, subsection (1) of section 

10 and subsection (1) of section 11 of this Act 

shall be required to effect any security, bond, de-

posit by way of guarantee for payment of or contribu-

tion towards the payment of costs and expenses related 

to any proceedings instituted as a result of any 

application made or submitted under this Act. 

Comment 

This refers to Article 22 of the Convention: see 
para. 1.6. Note that recovery may be resorted to 
after the application is heard: clause 12(d) above 
and the Comment thereto. 
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14. (1) For the purposes of this Act, an applicant 

shall be deemed to be actually exercising rights 

of custody notwithstanding, in the case of the rights 

referred to in paragraph (a) of subsection (1) of 

section 1, that the child was at the relevant time 

in the possession of a person other than the applicant 

for a limited period of time. 

Comment 

This provision seems necessary to avoid problems 
arising where a child is abducted when staying, for 
example, at boarding school or with relatives or 
friends. 

(2) The Central Authority shall not be bound to 

act in accordance with sections 7(2), 8(2), 9(2) 

and 10(2) if it is of the opinion that any of the 

allegations required to be made with respect to 

applications under those sections are manifestly 

unfounded. 

Comment 

See Article 27 of the Convention. 

(3) An application shall be deemed to be duly 

submitted under this Act only if it complies with 

any requirements regarding such applications made 

under any Regulations made under this Act. 

(4) A single application may be made with respect 

to more than one child. 
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15. Nothing in this Act shall prevent a child being 

returned from to any State otherwise than under the 

provisions of this Act. 

Comment 

See Articles 18 and 36 of the Convention and para. 2.4(i). 

16. In this Act 

"child" means any person who has not yet attained the age 

of  sixteen years; 

"the Convention" means the Convention referred to in the 

Preamble of the Act; 

"decision" means any determination made by judicial or 

administrative authority ; 

"designated Central Authority" means the Central Authority 

designated by a specified State for the purposes of 

fulfilling its obligations under the Convention; 

"habitual residence" means, in relation to a State which in 

matters of custody of children has two or more systems of law 

applicable in different territorial units, habitual residence 

in  a territorial unit of that State; 

"law" includes the conflict of laws and means, in relation to 

a State which in matters of custody of children has two or more 

systems of law applicable in different territorial units, the 

law of the territorial unit in that State where the child 
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habitually resides and, in relation to a State which 

in matters of custody of children has two or more 

systems of law applicable to different categories of 

persons, the legal system specified by the law of 

that State. 

"Minister" means 

"person" includes persons, a body of persons or an 

institution ; 

"rights of access" means the right to visit a child, 

including the right to take a child for a limited 

period of time to a place other than the child's 

habitual residence; 

"specified State" means any State for the time being 

designated by the Minister as a State in which in his 

opinion the Convention is in force. 

Comment 

"child": see Article 4 
"habitual residence": see Article 31(a) 
"law": see Articles 31(a) and 32 
"specified State": this definition covers the pro-
vision about entry into force of the Convention in 
Article 35 

17. This Act shall be known as the International 

Child Abduction Act and shall come into force on 
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APPENDIX B 

Final Act of the Fourteenth Session 

The undersigned. Delegates of the Governments of 
Argentina. Australia. Austria. Belgium. Canada. 
Czechoslovakia. Denmark, the Arab Republic of Egypt. 
Finland. France, the Federal Republic of Germany. 
Greece. Ireland. Israel. Italy, Japan. Jugoslavia. 
Luxemburg, the Netherlands. Norway. Portugal. Spain. 
Surinam. Sweden. Switzerland. Turkey, the United 
Kingdom of Great Britain and Northern Ireland, the 
United States of America and Venezuela, and the 
Representatives of the Governments of Brazil, the Holy 
See. Hungary. Monaco. Morocco, the Union of Soviet 
Socialist Republics and Uruguay participating by 
invitation or as Observer, convened at The Hague on the 
6th October 1980. at the invitation of the Government of 
the Netherlands, in the Fourteenth Session of the Hague 
Conference on Private International Law. 

Following the deliberations laid down in the records of the 
meetings, have decided to submit to their Governments -

A The following draft Conventions -

I 

CONVENTION ON THF CIVIL, ASPECTS OF INTERNATIONAL. 

CHILD ABDUCTION 

The States signatory to the present Convention. 

Firmly convinced that the interests of children are of 
paramount importance in matters relating to their custody. 

Desiring to protect children internationally from the 
harmful effects of their wrongful removal or retention and 
to establish procedures to ensure their prompt return to 
the State of their habitual residence, as well as to secure 
protection for rights of access. 

Have resolved to conclude a Convention to this effect, 
and have agreed upon the following provisions -

CHAPTER I - SCOPE OF THE CONVENTION 

Article 1 

The objects of the present Convention are -

a to secure the prompt return of children wrongfully 
removed to or retained in any Contracting State: and 

b to ensure that rights of custody and of access under the 
law of one Contracting State are effectively respected in 
the other Contracting States. 

Article 2 

Contracting States shall take all appropriate measures to 
secure within their territories the implementation of the 
objects of the Convention. For this purpose they shall use 
the most expeditious procedures available. 

Article 3 

The removal or the retention of a child is to be considered 
wrongful where-

a it is in breach of rights of custody attributed to a 
person, an institution or any other body, either jointly or 
alone, under the law of the State in which the child was 
habitually resident immediately before the removal or 
retention: and 

b at the time of removal or retention those rights were 
actually exercised, either jointly or alone, or would have 
been so exercised but for the removal or retention. 

The rights of custody mentioned in sub-paragraph a 
above, may arise in particular by operation of law or by 
reason of a judicial or administrative decision, or by 
reason of an agreement having legal effect under the law 
of that State. 

Article 4 

The Convention shall apply to any child who was 
habitually resident in a Contracting State immediately 
before any breach of custody or access rights. The 
Convention shall cease to apply when the child attains the 
age of 16 years. 

Article 5 

For the purposes of this Convention -

a 'rights of custody' shall include rights relating to the 
care of the person of the child and. in particular, the right 
to determine the child's place of residence: 

b 'rights of access' shall include the right to take a child 
for a limited period of time to a place other than the child's 
habitual residence. 

CHAPTER II-CENTRAL. AUTHORITIES 

Article 6 

A Contracting State shall designate a Central Authority to 
discharge the duties which are imposed by the Convention 
upon such authorities. 
Federal States. States with more than one system of law 
or States having autonomous territorial organizations shall 
be free to appoint more than one Central Authority and to 
specify the territorial extent of their powers. Where a 
State has appointed more than one Central Authority, it 
shall designate the Central Authority to which applications 
may be addressed for transmission to the appropriate 
Central Authority within that State. 

Article 7 

Central Authorities shall co-operate with each other and 
promote co-operation amongst the competent authorities 
in their respective States to secure the prompt return of 
children and to achieve the other objects of this 
Convention. 
In particular, either directly or through any intermediary. 
they shall take all appropriate measures -
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a to discover the whereabouts of a child who has been 
wrongfully removed or retained; 

b to prevent further harm to the child or prejudice to 
interested parties by taking or causing to be taken 
provisional measures ; 

c to secure the voluntary return of the child or to bring 
about an amicable resolution of the issues; 

d to exchange, where desirable, information relating to 
the social background of the child; 

e to provide information of a general character as to the 
law of their State in connect ion with the application of the 
Convent ion; 

f to initiate or facilitate the institution of judicial or 
administrative proceedings with a view to obtaining the 
return of the child and, in a proper case , to make 
arrangements for organizing or securing the effective 
exercise of rights of access ; 

g where the c i rcumstances so require, to provide or 
facilitate the provision of legal aid and advice, including 
the participation of legal counsel and advisers ; 

h to provide such administrative ar rangements as may be 
necessary and appropriate to secure the safe return of the 
child; 

i to keep each other informed with respect to the 
operation of this Convent ion and, as far as possible, to 
eliminate any obstacles to its application. 

CHAPTER III - RETURN OF CHILDREN 

Article 8 

Any person, institution or other body claiming that a child 
has been removed or retained in breach of custody rights 
may apply either to the Central Authority of the child 's 
habitual residence or to the Central Authority of any other 
Contracting State for assistance in securing the return of 
the child. 
The application shall contain -

a information concerning the identity of the applicant, of 
the child and of the person alleged to have removed or 
retained the child; 

b where available, the date of birth of the child; 

c the grounds on which the appl icant 's claim for return 
of the child is based; 

d all available information relating to the whereabouts of 
the child and the identity of the person with whom the 
child is presumed to be. 

The application may be accompanied or supplemented 
b y -

e an authenticated copy of any relevant decision or 
agreement; 

f a certificate or an affidavit emanating from a Central 
Authori ty, or other competent authority of the State of the 
child 's habitual res idence, or from a qualified person, 
concerning the relevant law of that State; 

g any other relevant document . 

Article 9 

If the Central Authori ty which receives an application 
referred to in Article 8 has reason to believe that the child 
is in another Contract ing State , it shall directly and 
without delay transmit the application to the Central 

Authori ty of that Contract ing State and inform the 
request ing Central Authori ty , or the applicant, as the case 
may be. 

Article 10 

The Central Authori ty of the State where the child is shall 
take or cause to be taken all appropriate measures in order 
to obtain the voluntary return of the child. 

Article II 

The judicial or administrat ive authori t ies of Contract ing 
States shall act expeditiously in proceedings for the return 
of children. 
If the judicial or administrative authori ty concerned has 
not reached a decision within six weeks from the date of 
commencement of the proceedings , the applicant, or the 
Central Authority of the requested State , on its own 
initiative or if asked by the Central Authori ty of the 
requesting State , shall have the right to request a 
s tatement of the reasons for the delay. If a reply is 
received by the Central Authori ty of the requested State , 
that Authori ty shall transmit the reply to the Central 
Authority of the requesting State , or to the applicant, as 
the case may be. 

Article 12 

Where a child has been wrongfully removed or retained in 
terms of Article 3 and, at the date of the commencement 
of the proceedings before the judicial or administrat ive 
authority of the Contract ing State where the child is, a 
period of less than one year has elapsed from the date of 
the wrongful removal or retention, the authority 
concerned shall order the return of the child forthwith. 
The judicial or administrative authori ty, even where the 
proceedings have been commenced after the expiration of 
the period of one year referred to in the preceding 
paragraph, shall also order the return of the child, unless it 
is demonst ra ted that the child is now settled in its new 
environment . 
Where the judicial or administrative authority in the 
requested State has reason to believe that the child has 
been taken to another State , it may stay the proceedings or 
dismiss the application for the return of the child. 

Article 13 

Notwithstanding the provisions of the preceding Article, 
the judicial or administrat ive authori ty of the requested 
State is not bound to order the return of the child if the 
person, institution or other body which opposes its return 
establishes t h a t -

a the person, institution or other body having the care of 
the person of the child was not actually exercising the 
custody rights at the time of removal or retention, or had 
consented to or subsequent ly acquiesced in the removal or 
retent ion; or 

b there is a grave risk that his or her return would expose 
the child to physical or psychological harm or otherwise 
place the child in an intolerable situation. 

The judicial or administrat ive authori ty may also refuse to 
order the return of the child if it finds that the child objects 
to being returned and has attained an age and degree of 
maturity at which it is appropriate to take account of its 
views. 
In considering the c i rcumstances referred to in this 
Article, the judicial and administrat ive authorit ies shall 
take into account the information relating to the social 
background of the child provided by the Central Authority 
or other competent authori ty of the child 's habitual 
res idence. 
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Article 14 

In ascertaining whether there has been a wrongful removal 
or retention within the meaning of Article 3. the judicial 
or administrative authorities of the requested State may 
take notice directly of the law of. and of judicial or 
administrative decisions, formally recognized or not in 
the State of the habitual residence of the child, without 
recourse to the specific procedures for the proof of that 
law or for the recognition of foreign decisions which 
would otherwise be applicable. 

Article 15 

The judicial or administrative authorities of a Contracting 
State may prior to the making of an order for the return of 
the child, request that the applicant obtain from the 
authorities of the State of the habitual residence of the 
child a decision or other determination that the removal or 
retention was wrongful within the meaning of Article 3 of 
the Convention, where such a decision or determination 
may be obtained in that State. The Central Authorities of 
the Contracting States shall so far as practicable assist 
applicants to obtain such a decision or determination. 

Article 16 

After receiving notice of a wrongful removal or retention 
of a child in the sense of Article 3. the judicial or 
administrative authorities of the Contracting State to 
which the child has been removed or in which it has been 
retained shall not decide on the merits of rights of custody 
until it has been determined that the child is not to be 
returned under this Convention or unless an application 
under this Convention is not lodged within a reasonable 
time following receipt of the notice. 

Article 17 

The sole fact that a decision relating to custody has been 
given in of is entitled to recognition in the requested State 
shah not be a ground for refusing to return a child under 
this Convention, but the judicial or administrative 
authorities of the requested State may take account of the 
reasons for that decision in applying this Convention. 

Article 18 

The provisions of this Chapter do not limit the power of a 
judicial or administrative authority to order the return of 
the child at any time. 

Article 19 

A decision under this Convention concerning the return of 
the child shall not be taken to be a determination on the 
merits of any custody issue. 

Article 20 

The return of the child under the provisions of Article 12 
may be refused if this would not be permitted by the 
fundamental principles of the requested State relating to 
the protection of human rights and fundamental freedoms. 

CHAPTER IV - RIGHTS Of ACCESS 

Article 21 

An application to make arrangements for organizing or 
securing the effective exercise of rights of access may be 
presented to the Central Authorities of the Contracting 
States in the same way as an application for the return of a 
child. 
The Central Authorities are bound by the obligations of 
co-operation which are set forth in Article 7 to promote 
the peaceful enjoyment of access rights and the fulfilment 
of any conditions to which the exercise of those rights 
may be subject. The Central Authorities shall take steps to 
remove as far as possible all obstacles to the exercise of 
such rights. 
The Central Authorities either directly or through 
intermediaries may initiate or assist in the institution of 
proceedings with a view to organizing or protecting these 
rights and securing respect for the conditions to which the 
exercise of these rights may be subject. 

CHAPTER V-GENERAL. PROVISIONS 

Article 22 

No security bond or deposit however described. shall be 
required to guarantee the payment of costs and expenses 
in the judicial or administrative proceedings falling within 
the scope of this Convention. 

Article 23 

No legalization or similar formality may be required in the 
context of this Convention. 

Article 24 

Any application communication or other document sent 
to the Central Authority of the requested State shall be in 
the original language and shall be accompanied by a 
translation into the official language or one of the official 
languages of the requested State or. where that is not 
feasible a translation into French or English. 
However, a Contracting State may. by making a 
reservation in accordance with Article 42. object to the 
use of either French or English. but not both in any 
application communication or other document sent to its 
Central Authority. 

Article 25 

Nationals of the Contracting States and persons who are 
habitually resident within those States shall be entitled in 
matters concerned with the application of this Convention 
to legal aid and advice in any other Contracting State on 
the same conditions as if they themselves were nationals 
of and habitually resident in that State. 

Article 26 

Each Central Authority shall bear its own costs in 
applying this Convention. 
Central Authorities and other public services of 
Contracting States shall not impose any charges in relation 
to applications submitted under this Convention. In 
particular they may not require any payment from the 
applicant towards the costs and expenses of the 
proceedings or. where applicable those arising from the 
participation of legal counsel or advisers. However, they 
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may require the payment of the expenses incurred or to be 
incurred in implementing the return of the child. 
However, a Contracting State may, by making a 
reservation in accordance with Article 42, declare that it 
shall not be bound to assume any costs referred to in the 
preceding paragraph resulting from the participation of 
legal counsel or advisers or from court proceedings, 
except insofar as those costs may be covered by its system 
of legal aid and advice. 
Upon ordering the return of a child or issuing an order 
concerning rights of access under this Convention, the 
judicial or administrative authorities may, where 
appropriate, direct the person who removed or retained 
the child, or who prevented the exercise of rights of 
access, to pay necessary expenses incurred by or on 
behalf of the applicant, including travel expenses, any 
costs incurred or payments made for locating the child, 
the costs of legal representation of the applicant, and 
those of returning the child. 

Article 27 

When it is manifest that the requirements of this 
Convention are not fulfilled or that the application is 
otherwise not well founded, a Central Authority is not 
bound to accept the application. In that case, the Central 
Authority shall forthwith inform the applicant or the 
Central Authority through which the application was 
submitted, as the case may be, of its reasons. 

Article 28 

A Central Authority may require that the application be 
accompanied by a written authorization empowering it to 
act on behalf of the applicant, or to designate a 
representative so to act. 

Article 29 

This Convention shall not preclude any person, institution 
or body who claims that there has been a breach of 
custody or access rights within the meaning of Article 3 or 
21 from applying directly to the judicial or administrative 
authorities of a Contracting State, whether or not under 
the provisions of this Convention. 

Article 30 

Any application submitted to the Central Authorities or 
directly to the judicial or administrative authorities of a 
Contracting State in accordance with the terms of this 
Convention, together with documents and any other 
information appended thereto or provided by a Central 
Authority, shall be admissible in the courts or 
administrative authorities of the Contracting States. 

Article 31 

In relation to a State which in matters of custody of 
children has two or more systems of law applicable in 
different territorial units -

a any reference to habitual residence in that State shall 
be construed as referring to habitual residence in a 
territorial unit of that State; 

b any reference to the law of the State of habitual 
residence shall be construed as referring to the law of the 
territorial unit in that State where the child habitually 
resides. 

Article 32 

In relation to a State which in matters of custody of 
children has two or more systems of law applicable to 
different categories of persons, any reference to the law 
of that State shall be construed as referring to the legal 
system specified by the law of that State. 

Article 33 

A State within which different territorial units have their 
own rules of law in respect of custody of children shall not 
be bound to apply this Convention where a State with a 
unified system of law would not be bound to do so. 

Article 34 

This Convention shall take priority in matters within its 
scope over the Convention of 5 October ¡961 concerning 
the powers of authorities and the law applicable in respect 
of the protection of minors, as between Parties to both 
Conventions. Otherwise the present Convention shall not 
restrict the application of an international instrument in 
force between the State of origin and the State addressed 
or other law of the State addressed for the purposes of 
obtaining the return of a child who has been wrongfully 
removed or retained or of organizing access rights. 

Article35 

This Convention shall apply as between Contracting 
States only to wrongful removals or retentions occurring 
after its entry into force in those States. 
Where a declaration has been made under Article 39 or 40, 
the reference in the preceding paragraph to a Contracting 
State shall be taken to refer to the territorial unit or units 
in relation to which this Convention applies. 

Article 36 

Nothing in this Convention shall prevent two or more 
Contracting States, in order to limit the restrictions to 
which the return of the child may be subject, from 
agreeing among themselves to derogate from any 
provisions of this Convention which may imply such a 
restriction. 

CHAPTER VI - FINAL CLAUSES 

Article 37 

The Convention shall be open for signature by the States 
which were Members of the Hague Conference on Private 
International Law at the time of its Fourteenth Session. 
It shall be ratified, accepted or approved and the 
instruments of ratification, acceptance or approval shall 
be deposited with the Ministry of Foreign Affairs of the 
Kingdom of the Netherlands. 

Article 38 

Any ether State may accede to the Convention. 
The instrument of accession shall be deposited with the 
Ministry of Foreign Affairs of the Kingdom of the 
Netherlands. 
The Convention shall enter into force for a State acceding 
to it on the first day of the third calendar month after the 
deposit of its instrument of accession. 
The accession " will have effect only as regards the 
relations between the acceding State and such Contracting 
States as will have declared their acceptance of the 
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accession. Such a declaration will also have to be made by 
any Member State ratifying, accepting or approving the 
Convention after an accession. Such declaration shall be 
deposited at the Ministry of Foreign Affairs of the 
Kingdom of the Netherlands: this Ministry shall forward, 
through diplomatic channels, a certified copy to each of 
the Contracting States. 
The Convention will enter into force as between the 
acceding State and the State that has declared its 
acceptance of the accession on the first day of the third 
calendar month after the deposit of the declaration of 
acceptance. 

Article 39 

Any State may. at the time of signature, ratification, 
acceptance, approval or accession, declare that the 
Convention shall extend to all the territories for the 
international relations of which it is responsible, or to one 
or more of them. Such a declaration shall take effect at the 
time the Convention enters into force for that State. 
Such declaration, as well as any subsequent extension, 
shall be notified to the Ministry of Foreign Affairs of the 
Kingdom of the Netherlands. 

Article 40 

If a Contracting State has two or more territorial units in 
which different systems of law are applicable in relation to 
matters dealt with in this Convention, it may at the time of 
signature, ratification, acceptance, approval or accession 
declare that this Convention shall extend to all its 
territorial units or only to one or more of them and may 
modify this declaration by submitting another declaration 
at any time. 

Any such declaration shall be notified to the Ministry of 
Foreign Affairs of the Kingdom of the Netherlands and 
shall state expressly the territorial units to which the 
Convention applies. 

Article 41 

Where a Contracting State has a system of government 
under which executive, judicial and legislative powers are 
distributed between central and other authorities within 
that State, its signature or ratification, acceptance or 
approval of. or accession to this Convention, or its making 
of any declaration in terms of Article 40 shall carry no 
implication as to the internal distribution of powers within 
that State. 

Article 42 

Any State may. not later than the time of ratification, 
acceptance, approval or accession, or at the time of 
making a declaration in terms of Article 39 or 40. make 
one or both of the reservations provided for in Article 24 
and Article 26. third paragraph. No other reservation shall 
be permitted. 
Any State may at any time withdraw a reservation it has 
made. The withdrawal shall be notified to the Ministry of 
Foreign Affairs of the Kingdom of the Netherlands. 
The reservation shall cease to have effect on the first day 
of the third calendar month after the notification referred 
to in the preceding paragraph. 

Article 43 

The Convention shall enter into force on the first day of 
the third calendar month after the deposit of the third 
instrument of ratification, acceptance, approval or 
accession referred to in Articles 37 and 38. 

Thereafter the Convention shall enter into force -

1 for each State ratifying, accepting, approving or 
acceding to it subsequently, on the first day of the third 
calendar month after the deposit of its instrument of 
ratification, acceptance, approval or accession: 

2 for any territory or territorial unit to which the 
Convention has been extended in conformity with Article 
39 or 40. on the first day of the third calendar month after 
the notification referred to in that Article. 

Article 44 

The Convention shall remain in force for five years from 
the date of its entry into force in accordance with the first 
paragraph of Article 43 even for States which subsequent-
ly have ratified, accepted, approved it or acceded to it. 
If there has been no denunciation, it shall be renewed 
tacitly every five years. 
Any denunciation shall be notified to the Ministry of 
Foreign Affairs of the Kingdom of the Netherlands at 
least six months before the expiry of the five year period. 
It may be limited to certain of the territories or territorial 
units to which the Convention applies. 
The denunciation shall have effect only as regards the 
State which has notified it. The Convention shall remain in 
force for the other Contracting States. 

Article 45 

The Ministry of Foreign Affairs of the Kingdom of the 
Netherlands shall notify the States Members of the 
Conference, and the States which have acceded in 
accordance with Article 38. of the following -

1 the signatures and ratifications, acceptances and 
approvals referred to in Article 37: 

2 the accessions referred to in Article 38: 

3 the date on which the Convention enters into force in 
accordance with Article 43: 

4 the extensions referred to in Article 39: 

5 the declarations referred to in Articles 38 and 40: 

6 the reservations referred to in Article 24 and Article 
26. third paragraph, and the withdrawals referred to in 
Article 42: 

7 the denunciations referred to in Article 44. 

In witness w hereof the undersigned, being duly authorized 
thereto, have signed this Convention. 

Done at The Hague, on the .... day of 19... in the 
English and French languages, both texts being equally 
authentic, in a single copy which shall be deposited in the 
archives of the Government of the Kingdom of the 
Netherlands, and of which a certified copy shall be sent, 
through diplomatic channels, to each of the States 
Members of the Hague Conference on Private Inter-
national Law at the date of its Fourteenth Session. 
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F The following Recommendation concerning the draf t 
Convention on the Civil Aspects of International Child 
Abduction -

The Fourteenth Session, 

Recommends to the States Parties to the Convention on 
the Civil Aspects of International Child Abduction that th e 
following model form be used in making applications fo r 
the return of wrongfully removed or retained children -

Request for return 
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