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THE LA W AGAINS T FAMIL Y PLANNING : A  COMMONWEALT H SURVE Y 

Summary 

Medical sc ienc e ha s provide d importan t ne w method s o f famil y 
planning ( F P ) . I n so  f a r a s som e o f thes e opera t e af te r th e momen t o f 
fer t i l i sa t ion , o r eve n af te r implantatio n i s complete , the y appea r t o 
infringe th e cr imina l la w re la t in g t o abort io n a s i t ex is t s i n man y 
Commonwealth coun t r i e s . Thi s i s becaus e th e cr im e o f abor t ion , i n 
the for m i n whic h mos t Commonwealt h count r i e s hav e i t , extend s t o an y 
conduct d i rec te d toward s a  woman , whethe r pregnan t o r not , intende d 
to caus e h e r m i s c a r r i a g e . Th e la w i s antiquate d an d la rge l y ignored , 
but i t remain s th e la w an d t h r e a t e n s t o obst ruc t th e ne w F P method s no w 
being developed . 

In som e count r ie s a  mor e lenien t const ruct io n o f t h e i r abort io n 
law i s poss ib le ; i n o ther s t h e r e i s recen t legislat io n fo r th e medica l 
termination o f pregnanc y (MTP) . Bu t ne i the r o f thes e approache s i s a 
sat isfactory subst i tut e fo r c l e a r an d posi t iv e legislat io n wit h moder n F P 
in mind . 

Various suggest ion s fo r legalisat io n a r e made , wit h t h e i r 
advantages an d disadvantage s d i scussed . N o on e approac h wil l sui t 
all countr ie s becaus e o f t he i r varyin g s ta te s o f p resen t la w an d a t t i tudes ; 
but i t i s hope d tha t exper t s i n eac h countr y ma y fin d i n th e suggest ion s 
a pointe r toward s a  formul a t o sui t t h e i r n e e d s . 
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THE LA W AGAINS T FAMIL Y PLANNING : A  COMMONWEALTH SURVE Y 

1. Introductio n 

(a) Th e proble m state d 

Ask an y well-informe d Commonwealt h citize n i f "contraception " 
(or "birt h control " o r "famil y planning" ) a r e muc h th e sam e thin g a s 
"abortion" an d you woul d surel y receiv e a  c lea r negative . I f presse d 
to distinguis h them , h e o r sh e migh t mak e som e analog y wit h 
prevention an d cure . An d on e suspect s tha t mos t lawyer s an d man y 
doctors woul d answe r similarly . Bu t th e advanc e o f scienc e int o 
this are a make s i t difficul t fo r th e la w o f mos t Commonwealt h 
countries t o suppor t an y suc h distinction . Presentda y famil y plannin g 
(FP) pract ice , howeve r ethica l medicall y an d desirabl e socially , i s 
increasingly movin g into th e lin e o f fir e o f th e crimina l law . 

(b) Objec t an d scop e o f thi s surve y 

The objec t o f thi s pape r i s t o show : ho w thi s ha s com e about ; 
that th e la w a s expresse d i s hostil e t o th e us e o f moder n F P 
techniques an d th e introductio n o f new ones ; th e nee d fo r reform ; 
and som e way s o f effectin g i t . 

The pictur e tha t emerge s ma y see m a t time s unrealist ic , i n 
that F P activitie s a r e seldo m interfere d wit h i n fac t b y thos e wh o 
administer th e law . Nevertheles s i t i s importan t t o se e th e la w a s 
the potentia l hindranc e tha t i t i s , especiall y i n relatio n t o th e ne w 
FP technique s no w bein g developed . 

Because th e la w concerne d i s abortio n law , i t wil l b e necessar y 
to examin e Commonwealt h countries ' abortio n legislatio n i n som e 
detail, bu t onl y so  a s t o ascertai n ho w i t affect s F P . Th e are a o f 
activity t o whic h th e crim e o f abortio n an d th e defenc e o f medica l 
termination o f pregnanc y (MTP ) properl y appl y i s no t par t o f thi s 
survey. I t i s deal t wit h i n th e accompanyin g pape r b y Rebecc a 
Cook an d Bernar d Dickens . 

Throughout thi s pape r I  hav e adopte d th e ter m F P a s bein g 
the mos t genera l on e availabl e fro m amon g the poo r assortmen t o f 
terms, mostl y euphemisms , tha t hav e so  fa r bee n coined . Bu t thi s 
generality, togethe r wit h th e nee d t o delimi t th e scop e o f thi s pape r 
and th e accompanyin g on e b y Coo k an d Dickens , call s fo r a n 
exclusionary definition . I  would therefor e initiall y defin e F P , a s 
used i n thi s paper , a s th e preventio n o f o r interferenc e wit h 
pregnancy b y mean s designe d t o b e applie d eithe r t o wome n wh o ar e 
not the n pregnant ; o r t o thos e whos e pregnanc y i s no t the n know n 
and i s no t the n reasonabl y discoverable . (Late r i n thi s pape r i t wil l 
be necessar y t o narro w thi s definitio n so  a s t o focu s o n recen t an d 
developing F P methods) . 
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(c ) Main sourc e o f th e Commonwealth' s law s 

Because o f t he i r lega l h e r i t a g e , mos t Commonwealt h 
count r ies ' abort io n la w i s der ive d fro m th e Englis h Offence s 
Against th e P e r s o n Ac t 1861 , s . 5 8 (itsel f mainl y a  re - s ta temen t 
of legislat io n goin g bac k t o 1803) . Thi s i n i t s e s sen t i a l s applie s 
to tw o c l a s s e s o f p e r s o n : 

(1) "Ever y woma n bein g wit h chil d who , wit h inten t t o p r o c u r e h e r 
own m i s c a r r i a g e , shal l unlawfull y adminis te r t o herse l f an y 
poison o r o the r noxiou s thin g o r shal l unlawfull y u s e an y 
instrument o r o the r mean s whatsoeve r wit h th e lik e in tent , " 
and 

(2) "Whosoever , wit h inten t t o p r o c u r e th e mi sca r r i ag e o f an y 
woman, whethe r sh e b e o r b e no t wit h chi ld , shal l unlawfull y 
adminis ter t o h e r o r caus e t o b e take n b y h e r an y poison o r 
o ther noxiou s thin g o r shal l unlawfull y u s e an y ins t rumen t o r 
other mean s whatsoeve r wit h th e l ik e i n t e n t . . . . " 

(d) Breadt h o f th e law s 

It i s no t appropr i a t e i n th e p r e sen t pape r t o subjec t t hes e 
provis ions t o c los e ana lys i s (1 ) but th e followin g fea ture s o r 
implications shoul d b e noted : 

(1) Th e cr im e i s cal le d "abort ion " bu t th i s wor d doe s no t 
appear i n th e l e t t e r o r th e spi r i t o f s . 5 8 . Th e cr im e 
cons i s t s o f attemptin g t o c a u s e m i s c a r r i a g e . T h e r e i s n o 
definition o f " m i s c a r r i a g e " i n an y o f th e abort io n legis la t ion ; 
but cons ider in g th e dept h o f n ine teenth-centur y concer n 
for th e unbor n chi ld , extendin g t o p ro tec t th e non-pregnan t 
woman a l s o , i t i s ha r d t o d i s ag re e wit h th e conclusio n o f 
P r o f e s s o r Glanvill e William s (2) : 
"At p r e s e n t [  1958 ]both Englis h la w an d th e la w o f th e grea t 

majority o f th e Unite d S ta t e s r e g a r d an y in te r fe renc e wit h 
pregnancy , howeve r ea r l y i t ma y tak e p l ace , a s c r imina l , 
un l e s s fo r therapeut i c r e a s o n s . Th e foetu s i s a  huma n lif e 
to b e pro tec te d b y th e cr imina l la w fro m th e momen t whe n 
the ovu m i s fer t i l ized . " 

So als o P r o f e s s o r Dickens(3) , wh o define s "misca r r i age " 
a s " a remova l o r d i scha rg e o f th e content s o f th e u t e r u s 
before na tu ra l b i r t h " . A  judicia l definitio n t o th e sam e 
effect, b y Chie f Justic e Thomso n o f Malays ia , i s d i scusse d 
fur ther belo w (4) . 

Footnotes : t he s e appea r o n pag e 2 5 
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A few countries , e .g . Ghan a an d Singapor e (5) , refe r 
in thei r legislatio n t o bot h "abortion " an d "miscarriage" , 
but th e genera l lega l understandin g o f thes e word s i s tha t 
they ar e synonyms . 

(2) Th e first  par t prohibit s suc h attempt s b y the pregnan t 
woman o n herself ; th e secon d par t prohibit s suc h attempt s 
by outsider s eve n wher e th e woma n i s no t pregnant . 

(3) I f th e operato r ha s th e inten t specified , i t i s n o defenc e 
to sho w -

i) tha t th e woma n wa s no t pregnant ; o r 

ii) tha t th e woma n was know n t o th e operato r t o b e 
non-pregnant; o r 

iii) tha t h e use d a  mean s whic h di d no t work ; o r 

iv) tha t h e used a  mean s whic h di d no t wor k an d 
which woul d no t hav e worke d eve n i f th e woma n 
had bee n pregnant ; o r 

v) tha t h e used a  mean s whic h i n fac t worke d bu t 
in a  non-abortiv e way , 

because th e section , a s expressed , forbid s an y conduc t 
whatever whe n don e wit h tha t specifie d intentio n a s t o 
consequences. I t i s importan t t o gras p thi s point , tha t 
everything depend s o n th e operator ' s belie f a s t o the wa y 
his techniqu e actuall y works . Th e crim e consist s i n doin g 
virtually anythin g directe d toward s a  woma n wit h tha t 
belief, howeve r ill-founde d th e belie f ma y be . 

(4) I t follow s tha t th e objec t o f the secon d par t i s no t onl y t o 
protect th e foetu s (i f any ) bu t t o protec t th e woma n fro m 
operations an d administration s o f ever y sor t . 

(5) Th e woman' s consen t i s n o defence . 

(6) Bot h part s contai n th e wor d "unlawfully" . 

Some Commonwealt h countrie s hav e varie d th e wordin g o f 
their version s o f this provision . Wher e suc h variation s coul d b e 
significantfor F P purpose s the y wil l b e considere d separately . 
But i n th e followin g discussio n al l Commonwealt h enactment s whic h 
appear t o deriv e fro m th e Englis h provisio n will , fo r convenience , 
be referre d t o a s " s . 5 8 " . 

The above-liste d implication s o f s.5 8 i n relatio n t o F P hav e 
not gon e unchallenged . Th e mos t recen t authoritativ e examinatio n 
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of thes e i s s u e s i s containe d i n th e Repor t o f th e Roya l Commissio n 
on Contracept ion , S te r i l i sa t io n an d Abortio n i n Ne w Zealan d 
(March 1977 ) unde r th e chairmanshi p o f M r . Justic e McMull in . 
The Repor t open s wit h a  Summar y (p.23 ) i n whic h th e Commissio n 
s tate t he i r conclusion : " F o r r e a s o n s whic h w e full y d i s c u s s i n 
the chapte r [Chapte r 4 ] , w e a r e o f th e vie w tha t p regnancy , th e 
state a t whic h abortio n i s d i r ec t ed , commence s a t implantat ion" . 
This conclusio n i s o f suc h importanc e fo r F P tha t on e t u r n s 
eagerly t o Chapte r 4 - for th e ful l d i scuss ion . Bu t al l on e find s i s 
that th e Commissio n (p . 92 ) simpl y defin e "contracept ion " t o 
include th e prevent io n no t onl y o f fer t i l i sa t io n bu t o f implantation , 
so a s t o be g th e fundamenta l quest ion . I t i s onl y i n Chapte r 2 4 
that th e Repor t eventuall y focuse s o n th e r e a l i s s u e : th e meanin g 
of " m i s c a r r i a g e " . Afte r claimin g t o hav e r e f e r r e d t o "mos t 
d ic t ionar i e s , bot h ord inar y an d medical " (withou t specifyin g o r 
quoting them) , the y procee d t o defin e th i s a s (p.269 ) "th e prematur e 
expulsion o f th e fetu s o r embryo" . The y the n add : "th e u s e o f 
these te rm s p resuppose s implantatio n becaus e i t i s onl y afte r tha t 
stage ha s bee n reache d tha t th e t e rm s 'embryo ' an d ' fe tus ' a r e u s e d " . 
And the y the re fo r e re jec t a n America n medica l d ic t ionar y whic h 
defines "misca r r i age " a s "th e los s o f th e product s o f conception " 
as bein g to o wide : "wid e enoug h t o includ e th e los s o f th e 
fer t i l ised ovum . .  . befor e i t ha s implanted" . 

This seem s t o repea t th e inver te d reason in g observe d 
e a r l i e r wit h "cont racept ion" , whereb y th e unknow n quantit y 
is establ ishe d b y definin g i t . On e canno t avoi d th e impress io n 
that th e Commissio n hav e synthesise d a  moder n definitio n -  th e 
New Zealan d legislat io n date s fro m 186 7 -  convenien t t o t h e i r 
conclus ions , culle d fro m d ic t ionar ie s compile d wel l befor e th e 
p resen t debate ; an d hav e the n ext racte d fur the r definitiona l 
inferences fro m t h e i r ow n definit ion . 

P e r h a p s awar e o f thi s dubiou s r eason ing , th e Commissio n 
c lose t he i r argumen t wit h wha t i s mean t t o b e a  p rac t i ca l 
justification fo r t h e i r conc lus ions . I n th e even t i t i s a  mos t 
unfortunate pas sag e (p .269) : 

"Only whe n th e fer t i l i se d ovu m ha s i m p l a n t e d . . . d o e s . . . 
pregnancy commence . Befor e tha t s tag e i s r eached , i t 
would b e vir tual l y impossibl e i n an y prosecut io n t o 
prove tha t a n ac t wa s don e wit h inten t t o p r o c u r e a 
mi sca r r i age un les s t h e r e wa s som e evidenc e tha t t he r e 
was somethin g t o m i s c a r r y . " 

Quite apar t fro m th e elementar y e r r o r o f confusin g th e 
evidence o f a  c r im e wit h th e c r im e i tself , th i s suggestio n tha t on e 
cannot prov e inten t un les s on e ca n prov e th e exis tenc e o f th e 
object aime d a t ca n onl y b e desc r ibe d a s a  b lunder . I s th e 
p icpocket ' s inten t i n doub t i f h e dip s int o wha t happen s t o b e a n 
empty pocket ? Mor e t o th e point , doe s a  b a c k - s t r e e t abort ionis t 
in Ne w Zealan d hav e a  defenc e o f n o inten t i f th e woma n i s no t 
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pregnant? Doe s th e woma n herself ? Tha t th e Commissio n late r 
get i t right , o n p . 28 2 i n connexio n wit h "menstrua l extraction" , 
is no t entirel y reassuring , an d tend s t o confir m th e impressio n 
of confuse d an d wishfu l thinkin g i n wha t wen t before . Wit h thi s 
shaky foundatio n i t i s no t surprisin g t o fin d th e McMulli n Report ' s 
FP la w refor m proposal s a r e similarl y i l l-considered . Thes e wil l 
be examine d late r i n th e sectio n o n legalisation . 

2 . Curren t F P Method s (6 ) 

Contraceptive method s 

Once upo n a  time , whe n F P consiste d onl y o f contraceptio n 
(proper) o r "natural " methods , ther e wa s n o possibl e overla p wit h 
abortion law . Mechanica l device s suc h a s condom s an d diaphragms , 
which ac t a s a  physica l ba r r i e r t o th e unio n o f sper m an d ovum , ar e 
quite lawfu l fro m th e poin t o f view . S o als o i s sterilisatio n b y tuba l 
litigation an d vasectomy , whic h preven t femal e an d mal e generativ e 
elements coalescing ; an d th e variou s type s o f contraceptiv e pil l 
in ordinar y use , i n s o fa r a s the y merel y inhibi t ovulation . 

The ne w "contraception " 

In recen t ye a r s , ne w an d mor e effectiv e F P method s hav e 
been introduce d whic h a r e known , o r believed , t o operat e afte r 
fertilisation an d eve n afte r implantation . Terminolog y i s difficul t 
here : "contraceptives " the y a r e certainl y not , howeve r ofte n 
they ma y b e s o described , fo r the y d o not preven t conceptio n bu t 
rather interfer e subsequen t t o i t . 

(The tendentiou s us e o f th e ter m "contraception " t o cove r al l F P 
techniques i s no w widesprea d an d incorrigible , owin g to th e 
poverty o f terminolog y previousl y mentioned . Thi s i s a  pit y becaus e 
it serve s t o confus e th e essentia l i s sues , bu t lawyer s (a t least ) 
know ther e i s n o magi c i n words . Th e Lan e Repor t (Repor t o f th e 
Committee o n th e Workin g o f th e Abortio n Ac t (U.K.)(7 ) a t p . 26 6 
defines contraceptio n admirably : "th e preventio n b y artificia l 
means o f fertilisatio n o f th e ovum". ) 

Since thi s pape r i s concerne d largel y wit h th e la w relatin g 
to post-conceptiv e method s fo r interruptin g pregnancy , i t i s 
awkward no t t o hav e a  genera l ter m b y whic h t o refe r t o them . The y 
are strictl y "abortifacients " bu t thi s i s a  littl e over - re sonant an d i s 
too imprecis e fo r presen t purposes . S o fro m her e o n reference s t o 
FP shoul d b e understoo d t o includ e onl y post-conceptiv e methods , 
that i s t o say , thos e whos e mechanis m o f actio n occur s afte r th e 
moment o f fertilisation . A  brief an d non-technica l summar y o f thes e 
will no w b e attempte d (fo r a  fulle r discussion , pleas e refe r t o th e 
accompanying pape r b y Mr . Mosty n Embrey) . 
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(i) Interceptin g method s 

Firs t cam e th e intra-uterin e devic e (IUD ) which , 
inserted int o th e uteru s o f a  non-pregnan t woman , 
prevents th e fertilise d ovu m fro m implanting . Th e 
precise mod e o f operatio n o f th e IUD  i s stil l i n doub t 
but i t i s generall y accepte d tha t i t doe s no t preven t 
fertilisation. The n cam e th e pill . O f th e type s no w i n 
general use , bot h th e "continuous " o r "mini " pil l 
(pr imari ly) and th e "combined " pil l (a s a  secondar y 
effect) wor k o n th e uteru s so  a s t o mak e i t inhospitabl e 
to an y fertilise d ovum . 

Whilst th e IU D and , t o som e extent , th e pill , operat e 
on the result s o f coitus , the y a r e usuall y use d 
pre-coitally o n wome n no t the n pregnant , o r believe d 
to be . Bu t ther e ar e furthe r way s o f interceptin g th e 
fertilised ovum , use d post-coitally : th e "morning-after " 
pill i s expressl y aime d a t preventin g th e implantatio n 
of an y ovu m tha t ma y hav e bee n fertilise d b y recen t 
unprotected intercourse . An d ther e ar e curren t 
experiments i n th e post-coita l insertio n o f IUDs . 

Since thes e method s interfer e wit h th e transpor t o f th e 
fertilised ovum , o r wit h it s destinatio n i n th e uterus , 
so a s t o hinde r it s implanting , th e nam e "interceptive " 
has bee n suggeste d fo r them(8) . This wil l serv e so  lon g 
as i t i s appreciate d tha t the y ar e no t a  variet y o f th e 
genus "contraceptive" . 

(ii) Displantin g method s 

A further grou p o f technique s i s no w i n us e whic h 
avowedly operat e agains t th e full y implante d foetus . 
Here agai n w e hav e th e familia r proble m o f euphemisti c 
names. Ther e i s "menstrua l regulation" , th e remova l 
by a  suctio n tub e o f th e content s o f th e uterus . Th e Lan e 
Committee resolve d t o cal l thi s "uterin e evacuation" , 
with th e commen t tha t (para.86) : 

"this procedur e i s calle d b y som e wh o advocat e it s 
use 'menstrua l evacuation ' o r 'menstrua l regulation' , 
which w e d o no t conside r t o b e appropriat e 
descriptions whe n th e purpos e i s t o procur e abortio n 
if conceptio n an d implantatio n hav e take n place . A n 
alternative nam e fo r th e procedur e i n th e U . S . A . i s 
'endometrial aspiration' , bu t althoug h thi s nam e 
appears t o b e mor e accuratel y descriptiv e i t i s 
uninformative abou t th e purpos e o f th e operation" . 

Uterine evacuatio n ha s indee d a  legitimat e us e fo r 
menstrual regulation , inducin g an d removin g i n a  fe w 
convenient minute s a  non-pregnan t woman' s monthl y 
period. I t i s als o use d widel y i n clinic s fo r earl y 
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abortions wher e thes e ar e allowe d b y law . Betwee n 
these tw o uses come s th e questio n o f it s us e a s a 
means o f post-coita l F P : afte r intercours e bu t befor e 
the woma n i s know n t o b e pregnant . Becaus e i t i s simpl e 
and convenient , traine d healt h auxiliarie s ca n us e it ; 
and i t ha s bee n suggeste d (9 ) tha t unqualifie d wome n ca n 
use i t o n on e anothe r i n mutua l self-hel p clinic s an d 
that a  woma n coul d eve n b e traine d t o use i t o n herself . 

Chemical substance s ma y be use d t o th e sam e purpose : 
prostaglandin, administere d afte r implantation , cause s 
the expulsio n o f th e conception . 

And so  o n to th e future , th e method s becomin g mor e 
efficient an d trouble-fre e but , withou t th e long-awaite d 
male pill , mor e obviousl y ear l y abortion . Ther e i s littl e 
dispute no w abou t th e medica l fact s ;  so  wha t i s th e 
attitude o f Commonwealt h countries ' laws ? 

3 . Legislativ e Hindranc e an d Hel p 

Laws i n thi s are a ar e o f tw o types : 

(a) Thos e whos e effec t i s t o res t r ic t moder n F P . Thes e consis t 
of crimina l law s aime d a t abortio n (old-style) , rea d 
together wit h moder n statute s o r case s makin g therapeuti c 
or socia l exception s ; 

(b) Thos e whos e effec t i s t o promot e moder n F P . Thes e ar e 
mainly administrativ e provision s authorisin g F P agencie s 
and providin g resource s fo r them , o r listin g prescribabl e 
substance s ; e t c . 

A lis t o f countrie s an d thei r law s o f typ e (a ) i s containe d i n th e paralle l 
paper "Abortio n Law s i n Commonwealt h Countries" . Her e I  will firs t 
t ry t o categoris e thes e law s accordin g t o thei r impac t o n F P ; the n conside r 
some example s o f typ e (b ) t o se e ho w thes e relat e t o typ e 1) . I n considerin g 
the effec t o f th e crimina l law s I  have trie d t o ascertai n wha t th e provisio n 
actually say s an d wha t interpretation s see m reasonable . 1  am aware tha t 
in som e countrie s th e la w ma y no t b e s o understood ; o r it s enforcemen t 
fall shor t o f o r eve n excee d wha t i t appear s t o say . 

(a) Example s o f law s tendin g t o res t r ic t F P 

(i) s.58-typ e Legislatio n A  number o f countrie s hav e 
adopted s.5 8 wit h littl e o r n o alteration . Thes e includ e 
Antigua, Botswana , Malawi , S t . Kitts , Tanzania , Tonga , 
Virgin Islands . 

These countrie s therefor e outla w an y conduc t intende d 
to preven t a  fertilise d ovu m fro m implantin g o r t o caus e 
an implante d ovu m t o b e expelled . I t woul d see m t o follo w tha t 
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all F P method s whic h work , o r a r e believe d t o work , 
after th e momen t o f fe r t i l i sa t ion , a r e i l l ega l . T h e r e i s 
the exceptio n fo r th e woma n who , whe n no t p regnant , u s e s 
a metho d intende d t o wor k l a t e r whe n sh e ha s conceived . 
T h i s , th e accidenta l r e su l t o f th e requiremen t tha t sh e b e 
"with child " migh t excus e a  woma n takin g th e o rd ina r y pil l 
o r , i f i t we r e pos s ib l e , i n se r t i n g h e r ow n 1UD . Bu t th i s 
i s no t a  ve r y l a rg e loophole . Moreove r , c e r t a i n count r ie s 
have t igh te r v e r s i o n s o f s .5 8 whic h exten d t o self-operat io n 
by th e non-pregnan t woma n a l s o : Bahamas , Be l ize , Ghana , 
Grenada , Nauru , Niger i a (Souther n S t a t e s ) , Queensland , 
S t . Lucia , St.  Vincent , Wes te r n Samoa . Bu t o f t hes e 
s e v e r a l , includin g th e Bahamas , Be l i ze , Ghan a an d S t . 
Lucia mor e tha n compensat e fo r thi s s t r i c t ne s s b y a  fur the r 
ve ry l i be ra l sect ion , providin g a  specifi c defenc e o f 
"medical o r surg ica l t reatmen t o f a  pregnan t woman" . T h i s , 
if don e i n goo d fait h an d withou t negligenc e i s lawfu l eve n 
though "i t c ause s o r i s intende d t o caus e abort io n o r 
m i s c a r r i a g e . . . . " Thi s i s ve r y widel y an d vaguel y worded . 
It coul d cer ta in l y cove r F P i f tha t b e r ega rde d a s i tsel f 
"medical t rea tment" ; o r , presumably , pa r t o f som e 
genuinely requ i re d t rea tment . S o rel ie f o f anxiet y o r 
depress ion abou t pregnanc y coul d b e included . T h e r e i s n o 
r e s t r i c t ion i n th e sectio n i tsel f o n wh o ma y perfor m th e 
medical t rea tment , thoug h i t i s a rguabl e tha t unqualifie d 
t reatment mus t b e potentiall y negligen t whe n qualifie d 
a s s i s t ance i s reasonabl y ava i lab le . 

Within thi s ca t egory , c e r t a i n count r i e s hav e a  somewha t 
different provis ion . Bangladesh , Malays ia , Nige r i a , 
(Northern S ta t e s ) , an d Sr i Lank a (an d Indi a an d Singapor e 
in ca tegor y (iii ) below ) whil e aimin g a t th e woma n herse l f a s 
well a s outs ider s an d whil e goin g s o fa r a s t o omi t th e wor d 
"unlawfully" (a s t o whic h se e below ) hav e wha t o therwis e 
appea r s a  l a x e r p rov is ion : "whoeve r voluntar i l y c a u s e s 
a woma n wit h chil d t o m i s c a r r y . .  . .  ". Th i s coul d b e 
in t e rp re t ed a s prohibi t in g onl y pos t -co i t a l conduct , an d so 
exempting th e i n s e r t e r o f a n 1UD , fo r o therwis e th e word s 
"with child " a r e mer e su rp lusage . Indeed , a s framed , th e 
law woul d r e q u i r e th e prosecut io n t o prov e tha t th e woma n 
had actuall y m i s c a r r i e d , imprac t ica l i n th e c a s e o f a n 
in te rcepted embryo . Bu t i n Muna h Bint i Al i v  Publi c 
P r o s e c u t o r (1958X10 ) a  Malaysia n Cour t o f Appea l uphel d 
a convictio n fo r attemp t where n o pregnanc y ha d bee n 
proved . I n s o doin g the y followe d wha t wa s the n believe d 
to b e th e posit io n i n Englis h la w o n impossibl e at tempts ; 
but th e decis io n o f th e Hous e o f Lord s i n Haughto n v  Smit h 
(1974) (H ) tha t t h e r e ca n b e n o attemp t wher e the  objec t o f 
the cr im e i s non-ex is ten t , no w cas t s doub t o n e a r l i e r 
au thor i t i e s . I f the re for e a  F P p rac t i t i one r i n on e o f thes e 
count r ies wer e no w charge d wit h causin g mi sca r r i ag e b y th e 
u s e o f a n intercept ing o r displantin g method , h e coul d quit e 
p roper ly a rgu e tha t th e d i ssen t in g judgmen t o f Thomson ,C . J . , 
in Muna h has bee n subsequentl y vindicated . Th e l ea rne d 
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Chief Justic e sai d tha t "cause s a  woma n wit h chil d t o 
miscarry" mean s "t o caus e he r t o los e fro m th e wom b 
prematurely th e product s o f conception , an d tha t therefor e 
there ca n b e n o offenc e unde r th e sectio n unles s ther e a r e 
products o f conception . .  . . "; t o prov e whic h woul d b e 
almost impossibl e i n an y circumstanc e shor t o f a  polic e t rap . 

Akin t o thes e countries ' la w i s tha t o f Malt a an d Mauritiu s , 
where i t i s a  crim e t o caus e "th e miscarriag e o f an y woma n 
with child" . Again , ther e i s n o "unlawfully " an d th e questio n 
of attemp t i s lef t t o th e genera l law . (Th e Mauritiu s Cod e 
uses th e expressio n "quic k wit h child " bu t thi s mean s n o mor e 
than "wit h child" . Thi s ca n b e see n fro m th e Frenc h versio n 
of th e Cod e wher e th e equivalen t phras e i s "un e femm e 
enceinte"; an d in th e Englis h authorit y Wycherle y (1838 ) (12). ) 

Once again , therefore , w e hav e a n abortio n la w expresse d 
in ver y wid e term s bu t i n relatio n t o F P , probabl y 
unenforceable i n pract ice . 

A few countrie s (Kenya , Nigeri a (Souther n States) , Papu a 
New Guinea , Queensland , Seychelle s an d Uganda ) hav e a 
further specifi c provision : "  a perso n i s no t criminall y 
responsible fo r performin g i n goo d faith an d wit h reasonabl e 
care an d skil l a  surgica l operatio n upo n an y perso n fo r hi s 
benefit, o r upo n a n unborn chil d fo r th e preservatio n o f th e 
mother's life , i f th e performanc e o f th e operatio n i s 
reasonable havin g regar d t o th e patient' s stat e a t th e time , 
and t o al l th e circumstance s o f th e case . " 

If thi s ha s an y applicatio n t o F P i t i s a n od d mixture , b y 
turns restr ict iv e an d l iberal . O n the stric t side , i t declare s 
only th e preservatio n o f th e mother' s lif e a s a  justificatio n 
for operation s upo n a n unborn child . Bu t th e disjunctiv e 
"or" seem s t o giv e a n alternativ e defenc e o f operatin g o n 
"any perso n fo r hi s benefit" ; so  F P operation s could , b y 
free interpretation , b e lawfu l withou t th e nee d t o sho w ris k 
to th e mother' s life , alway s dependin g o n curren t notion s 
of wha t amount s t o "benefit" . Th e provisio n a s i t stand s i s 
remarkably l ibera l i n givin g the defenc e to"a  person" , 
(for s.5 8 itsel f make s n o exception s eve n fo r doctors ) 
provided h e act s "i n goo d fait h an d wit h reasonabl e car e 
and skill" . Sinc e a n unqualifie d perso n i s no t b y th e 
section itsel f preclude d fro m operating , thi s ough t t o mea n 
such car e an d skil l a s i s reasonabl e fo r suc h a  perso n t o 
have i n al l th e circumstances . Bu t th e importan t qualificatio n 
"if th e performanc e o f th e operatio n i s reasonable " bar s 
the unqualifie d wher e a  qualifie d operato r i s reasonabl y 
available; unles s ther e i s som e dir e emergency , bu t thi s 
would no t b e a  matte r o f routin e F P . Perhap s th e bes t 
argument agains t th e section' s applicatio n t o F P i s it s 
concern onl y wit h "surgica l operations" . Thi s ter m 
is no t defined . I t coul d b e argue d t o jus t abou t includ e 
uterine evacuation ; bu t i f th e tes t i s whethe r anaesthesi a 
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is normall y required , n o F P method s woul d com e withi n i t . 
A mischief-rule constructio n woul d surel y confin e th e 
section t o surger y a s generall y understood , leavin g F P 
in thes e countrie s a s i n al l th e others , t o tak e it s chanc e 
with s .58 . 

Extending ove r almos t th e whol e o f thi s categor y i s th e 
requirement tha t th e prosecutio n sho w tha t wha t wa s don e 
was don e "unlawfully" . (I n thi s respec t th e Tonga n 
enactment i s curiousl y worded . I t make s i t a  crim e t o 
administer drug s etc . ,  o r unlawfull y t o us e an y instrument . 
And thi s omissio n o f "unlawfully " i n th e firs t for m o f th e 
actus reu s i s repeate d i n th e followin g section : th e woman , 
pregnant o r not , i s guilt y i f sh e administer s a  dru g t o herself , 
or use s o n hersel f o r permit s t o b e unlawfull y use d o n he r an y 
instrument. Her e i s surel y som e aberratio n b y th e draftsman ? 
It seem s unlikel y t o hav e bee n intende d t o prohibi t th e us e o f 
drugs absolutel y whil e countenancin g th e possibilit y o f a 
defence fo r thos e usin g instruments. ) 

Would court s i n thes e countries , i f sympatheti c t o F P , allo w 
a defenc e submissio n o f "lawfulness " i n appropriat e 
circumstances? Th e questio n ha s no t so  fa r arise n i n 
decided cases . A  court coul d trea t th e wor d a s havin g n o 
meaning; o r i t coul d interpre t i t t o mea n "wher e no t otherwis e 
excused b y th e genera l par t o f th e crimina l law" so a s t o 
allow defence s o f necessity , duress , e tc . Bu t these a r e ver y 
narrow defence s whos e ver y existenc e i s sometime s doubted . 
Necessity, o n a  balanc e o f evil s tes t , migh t uphol d th e 
preservation o f th e mother' s lif e a s a  highe r value , bu t 
probably no t a  lesse r objectiv e suc h a s he r healt h o r welfare . 
So interpreted , th e wor d woul d no t offe r muc h hope fo r 
mere F P . 

A freer interpretatio n wa s give n t o "unlawfully " b y th e 
English cas e R_ v Bourn e (1938 ) (13) . This ha s bee n followe d 
in certai n Commonwealt h cases ; an d la w officer s i n othe r 
countries hav e indicate d i n respons e t o th e Commonwealt h 
Secretar ia t ' s questionnair e tha t the y believ e thei r court s 
would follo w i t i f th e matte r aros e fo r decision . Al l suc h 
countries fal l int o th e nex t category . 

s.58-type legislation , a s explaine d i n Bourn e I n Bourn e 
an Englis h judg e a t firs t instanc e hel d tha t "unlawfully " i n 
the sectio n require s th e prosecutio n t o sho w th e operatio n 
was no t don e t o sav e th e lif e o r healt h (physica l o r mental ) 
of th e woman . A s Bourn e wa s acquitted , n o appea l wa s the n 
possible t o tes t thi s ruling . I t becam e th e licenc e fo r al l 
MTP i n Englan d fo r th e followin g thirt y yea r s ; ye t i t 
could hav e bee n overthrow n a t an y tim e (s o a s , i n effect , 
to criminat e doctor s retrospectively ) b y a  subsequen t 
appeal cour t decision . Althoug h th e cas e ha s no w bee n 
approved b y som e Commonwealt h courts , i t migh t b e 
thought desirabl e eve n a t thi s lat e stag e fo r th e Englis h 
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Court o f Appea l t o b e aske d b y th e Englis h Attorney-Genera l 
to revie w i t unde r i t s ne w jurisdiction(14 ) a s a  servic e t o 
the Commonwealth . (Paradoxically , suc h revie w woul d 
almost certainl y no t affec t Englis h law : se e categor y (iii ) 
below.) Suc h a  revie w woul d als o clea r u p th e discrepancie s 
between th e tw o report s o f the cas e an d coul d provid e som e 
guidance, albei t obiter , o n the furthe r narrowin g o f th e 
word "unlawfully " s o a s t o provid e a  c lea r basi s o f legalit y 
for post-conceptiv e F P . O f cours e thi s woul d b e a n academi c 
and somewha t abstrac t exercis e whic h judge s ar e traditionall y 
unwilling to undertake . Bu t the n th e ne w jurisdictio n t o revie w 
acquittals i s avowedl y academi c i n tha t i t wa s expressl y 
instituted fo r th e clarificatio n o f th e la w fo r futur e case s only . 
Bourne a s i t stand s i s no t muc h hel p t o routin e F P . I t woul d 
be an exaggeratio n t o describ e th e norma l desir e o f a  woma n 
not t o becom e pregnan t a s anxiet y whic h imperil s he r menta l 
health. Still , th e bas e ha s potentia l i n i t s refusa l t o t rea t 
"unlawfully" a s mer e nineteenth-centur y surplusag e (whic h i t 
probably was) . Instead , th e conduc t describe d i n s.5 8 wa s 
expressly hel d no t t o b e forbidde n i n al l circumstance s an d 
it remain s ope n fo r countrie s i n thi s categor y t o discove r 
for themselve s wha t furthe r conduct , especiall y post -
fertilisation F P ma y b e lawful . 

Which countrie s ar e these ? The y includ e th e following , 
whose court s hav e actuall y considere d Bourn e an d applie d 
similar principles : th e Australia n State s o f Victori a 
(Davidson, 1969 ) (15) , Ne w Sout h Wales (Wald , 1971)(16), 
Queensland (Ross , 1955)(17),Fiji (Emberson , 1976) (18), 
Kenya (Meha r Sing h Bansel,1959 ) (19) , Ne w Zealan d 
(Woolnough,197b)(20), Nigeri a (Souther n States ) (Edgal , 
1948) (21) . Fro m othe r countrie s i n a  growin g categor y 
which include s Barbados , Bermuda , Britis h Virgi n Islands , 
Ghana, Guyana , Jamaica , S ie r r a Leone , St . Kitts , 
Swaziland an d Trinida d an d Tobago , have com e opinion s tha t 
their court s woul d follo w Bourne . Bu t som e o f these , 
including Bermuda , Guyana , Nauru , Ne w Zealand,Nigeri a 
(Southern States ) an d Queenslan d hav e th e s t r ic te r for m 
of s.5 8 applyin g t o conduc t b y th e woma n herself . Thi s ma y 
mean tha t a  non-pregnan t woma n wh o uses mean s intende d t o 
work afte r fertilisatio n ma y stil l b e acquitte d i f th e 
prosecution fai l t o negativ e he r defenc e o f protectio n o f he r 
health. Bu t the Bourn e rulin g wa s expressl y confine d t o 
medical practi t ioners ; so  w e hav e a  furthe r poin t whic h a 
new loo k a t th e cas e coul d clarify . 

Certain countries ' law s omi t "unlawfully " altogether . O f 
these, Tong a ha s alread y bee n considere d an d Canada , Indi a 
and Singapor e fi t bes t int o categor y (iii ) below . Ther e 
remains a  group , includin g Bangladesh , Malaysia , Nigeri a 
(Northern States ) an d Sr i Lank a whic h hav e i n substitutio n 
for "unlawfully " th e requiremen t tha t th e prosecutio n prov e 
that th e miscarriag e (o r attemp t thereat ) wa s "no t cause d 
in goo d fait h fo r th e purpos e o f savin g th e lif e o f th e woman . .. " 
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These word s ar e strikingl y simila r t o thos e o n which th e 
judge i n Bourn e relie d to explai n th e meanin g o f 
"unlawfully", s o th e omissio n o f "unlawfully " itsel f i s 
significant onl y i f othe r genera l defence s (e .g . duress ) 
are thereb y excluded . Ther e remain s th e mor e importan t 
question whethe r th e court s i n thes e countrie s woul d 

construe "savin g th e life " a s Bourn e does . (Som e suggestio n 
that the y woul d ma y perhap s b e inferre d fro m th e Sr i 
Lanka cas e Waidyaseker a (1955 ) (22 ) ) . Bu t fo r reason s 
already note d Bourn e offer s littl e t o F P practice ; an d th e 
li teral requiremen t tha t th e woma n b e wit h chil d an d 
actually miscarr y may , a s remarke d ear l ier , i n practic e 
preclude th e applicatio n o f thi s typ e o f enactmen t t o F P 
as define d fo r th e purpose s o f thi s paper . 

(iii) s.58-typ e legislatio n plu s MP T legislatio n Certai n 
countries hav e b y statut e provide d tha t i t shal l b e a  defenc e 
to s.5 8 fo r MT P t o b e carr ie d ou t i n specifie d circumstances . 
The U.K . Abortio n Ac t 196 7 is a n example , wit h i t s medica l 
and socia l ground s an d procedure s t o b e complie d with . 
Comparable legislatio n ha s bee n enacte d i n Australi a 
(Northern Terr i tor y &  South Australia) , Canada , Cyprus , 
Hong Kong , India , Jamm u 8 c Kashmir, Singapore , an d Zambia . 

One migh t hav e hope d tha t i n suc h recen t an d permissiv e 
MTP provision s th e legislator s woul d hav e spare d a  though t 
for moder n F P . Bu t o n the contrary , no t merel y di d the y 
choose t o ignor e i t (for , b y 196 7 the post-fertilisatio n actio n 
of a t leas t th e IUD  ha d bee n frequentl y discusse d i n medica l 
literature) bu t unwittingl y mad e F P avoidanc e o f s.5 8 eve n 
more difficult . Th e U.K . Ac t (an d thos e o f Hon g Kong , 
South Australia ; an d Canad a an d Singapore , i n effect ) 
by s.5(2 ) practicall y expunge d th e wor d "unlawfully " an d an y 
hopes base d o n it : "Fo r th e purposes o f th e la w relatin g t o 
abortion, anythin g don e wit h inten t t o procur e th e miscarriag e 
of a  woma n i s unlawfull y don e unles s authorise d b y sectio n 1 

-of thi s Act. " 

In th e Canadia n Crimina l Code , s.5 8 i s restate d wit h 
"unlawfully" omitte d altogether . (Presumabl y i t wa s though t 
that th e genera l defence s provide d b y th e Code , plu s th e 
new MT P provisions , mad e furthe r expansio n o f "unlawfully " 
unnecessary.) Ther e follow s th e MT P defence , wit h th e 
usual formalitie s requirin g a  hospita l committe e t o certif y 
that th e continuatio n o f th e pregnanc y woul d b e likel y t o 
endanger lif e o r health . S o onc e agai n th e legislator s hav e 
ignored F P ; an d it s practitioner s ignor e th e law , encourage d 
by governmen t healt h agencie s wh o see m quit e unawar e tha t 
the crimina l la w i s pointin g a t them . 

This deletio n o f "unlawfully " i n MT P enactments , wholl y 
negative i n it s effect , i s ba d enoug h fo r moder n F P . Bu t 
there i s wors e i n th e positiv e sid e o f suc h legislation . Th e 
U.K. Ac t an d thos e base d o n i t provid e a  defenc e t o s.5 8 
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only "whe n a  pregnanc y i s terminated " i n th e p r e s c r i b e d 
c i r cums tances . (Th e Canadia n Cod e i s slightl y l o o s e r , 
giving th e doc to r a  defenc e i f h e " u s e s . .  .  an y mean s fo r 
the pu rpos e o f c a r r y i n g ou t hi s intentio n t o p r o c u r e th e 
m i s c a r r i a g e . .  .  " .) Th i s ha s bee n i n t e rp r e t e d i n England , 
notably b y th e Lan e Committee , (par a 91 ) t o mea n tha t 
pos t -concept ive F P remain s cr imina l despi t e ful l complianc e 
with th e Act ,unles s th e woma n t o b e p regnan t : 

"...we a r e doubtfu l whethe r th e wordin g o f th e Abortio n Ac t 
i s ap t t o cove r a  speculat iv e abor t iv e p r o c e d u r e c a r r i e d ou t 
on a  woma n wh o ma y o r ma y no t b e pregnan t an d a t a  tim e 
when i t woul d b e impossibl e t o es tab l i s h whethe r sh e ha d 
been so  o r not . . . . I t seem s t o u s tha t th e Abortio n Ac t doe s 
not envisag e an y suc h speculat iv e p r o c e d u r e . However , 
sect ions 5 8 an d 5 9 o f th e Offence s Agains t th e P e r s o n Ac t 
1861 appear t o cove r t h e s i tuat ion . .  . .  " 

In th i s opino n th e Committe e hav e followe d A . J . C . Hogget t 
who, wr i t in g a t th e tim e o f enactment , sai d (23) : "T o apply , 
section 1  r e q u i r es th e terminatio n o f a  p regnancy . .  . .  A n 
offence i s committe d i f th e woma n t o b e abor te d i s no t i n 
fact p regnant . .  .  " 

If thes e view s a r e r igh t , F P i s a t a  s t rok e depr ive d o f i t s 
bes t potentia l defenc e unde r th e ol d Ac t an d denie d i t s 
s ta tu tory defenc e unde r th e ne w one . Th e onl y crum b o f 
comfort i s tha t ne w method s o f pregnanc y tes t in g wil l 
afford e a r l i e r an d quicke r d iagnos i s . S o a  F P p rac t i t ione r 
who take s a l l th i s se r ious l y ( a r e t h e r e any? ) ma y avoi d 
conviction b y ins i s t in g tha t pa t ien t s seekin g mens t rua l 
regulat ion f i r s t submi t t o a  pregnanc y t e s t befor e h e e x t r ac t s ; 
which operat io n mus t s t i l l b e i n ful l complianc e wit h th e Act . 
"Morning af ter " p i l l s o n thi s vie w remai n i l lega l an d 
purpor ted complianc e wit h th e Ac t woul d mak e n o difference . 
What o f th e IUD ? (Th e Lan e Committe e avoide d thi s i s s u e . ) 
P e r h a p s i t i s no t i n th e Committee ' s s ens e "specula t ive " 
since i t i s des igne d an d usua l l y (24- ) intended t o wor k onl y 
against a  futur e fe r t i l i se d ovum , "whe n a  pregnanc y i s 
t e rmina ted" . O n th i s cons t ruc t io n IUD  inse r t io n woul d b e 
lawful unde r th e Act . (T o poin t ou t tha t IUD s a r e no t 
i n s e r t e d pursuan t t o th e Ac t bu t quit e i r r e s p e c t i v e o f i t woul d 
be t o i n s e r t a n unwelcom e foreig n elemen t -  r ea l i t y -  int o th e 
se l f - fer t i l i s ing wom b o f th e law.' ) 

It i s as tonishin g ho w l i t t l e react io n t h e r e ha s bee n t o thi s 
author i ta t ive condemnatio n o f "specula t ive " F P , especial l y 
cons ider ing tha t a  l e s s r e s t r i c t i v e in te rp re ta t io n o f th e Ac t 
i s a rguabl e (25 ) an d tha t i t i s jus t a t th i s ear l y "specula t ive " 
s ta te tha t F P i s physical l y an d mentall y bes t fo r th e pat ient . 
Even th e Committee ' s remedia l p roposa l ha s lai n unimplemente d 
They recommende d a  ne w sub-sec t io n t o b e adde d t o th e U . K . 
Act: "I n th i s Ac t r e f e r ence s t o terminatio n o f a  pregnanc y 
include act s don e wit h inten t t o terminat e a  pregnanc y i f suc h 
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exists" . Thei r intentio n wa s t o legalis e "speculative " 
uterine evacuatio n so  lon g a s th e Ac t wa s otherwis e 
complied with . Bu t thi s migh t the n hav e bee n understoo d 
as outlawin g al l post-fertilisatio n F P i f no t don e unde r 
the Act . Compare d wit h suc h a n outcome , th e presen t 
uncertainties an d dubiou s legalitie s a r e fa r preferable ; 
so perhap s w e shoul d no t complai n tha t th e Lan e Repor t 
has no t bee n adopte d (26) , whil e seekin g a  mor e thoroug h 
and FP-minde d re-examinatio n o f th e law . 

In concludin g thi s categor y o f countries ' laws , i t i s 
instructive t o loo k a t th e legislatio n o f Singapore , th e 
Commonwealth countr y whic h ha s advance d furthes t i n 
relaxing abortio n la w i n favou r o f MTP . It s crim e o f 
abortion i s o f th e les s stric t form , requirin g a n actua l 
miscarriage; bu t attempt s wil l b e crimina l o n ordinar y 
principles o f proximity . Wher e ther e i s n o pregnancy , o r 
none proved , muc h wil l depen d o n whether th e mainlan d 
case o f Muna h (10 ) is authorit y o n the islan d and , i f so, 
whether a  Singapor e cour t woul d prefe r th e principl e o f 
Haughton v  Smith . Thoug h eve n i f a  pregnancy , an d 
therefore a n actua l miscarriage , canno t b e prove d i t ma y stil l 
be possibl e t o convic t o f the ful l crim e wher e ther e i s i n th e 
circumstances o f th e cas e evidenc e whic h ra ise s a  stron g 
inference o f pregnancy . 

Turning t o Singapore' s MT P legislation , al l tha t i s 
required i s fo r th e woma n t o consen t i n writing , th e docto r 
to b e speciall y qualified , an d fo r hi m t o d o i t i n a n approve d 
hospital; an d thes e las t tw o requirement s ar e waive d wher e 
drugs alon e ar e used , whic h look s ver y helpfu l fo r F P i n th e 
future. However , "unlawfully " nowher e appear s an d on e 
cannot kno w wha t woul d b e th e attitud e o f a  crimina l cour t t o 
cases fallin g withi n th e crimina l la w an d no t clearl y exempte d 
by the MT P provisions . T o tak e examples : 

1) A  Singapore woma n i s fitte d wit h a n IUD . If , a s 
suggested, thi s ca n b e show n t o wor k so  a s t o "caus e a  woma n 
with chil d t o miscarry" , thi s i s a n offenc e unles s th e 
inser ter i s a  docto r an d h e ha s th e specia l qualification s an d 
inserts i n a n approve d hospita l an d ha s th e woman' s writte n 
consent. (I t i s tru e tha t s . 9 o f th e Singapor e Ac t appear s 
to giv e doctor s complet e immunity : "No  registere d medica l 
practitioner shal l b e liabl e civill y o r criminall y fo r carryin g 
out treatmen t t o terminat e a  pregnanc y so  lon g a s th e 
pregnant woma n consent s t o suc h treatmen t an d s o lon g a s 
such treatmen t i s no t carr ie d ou t i n a  negligen t manner . " 
But thi s mus t presumabl y b e rea d i n th e contex t o f th e Ac t 
and th e crimina l la w o f abortio n b y inserting som e word s 
after"treatment" suc h a s "unde r th e provision s o f thi s Act" ; 
otherwise, take n li terally , an y docto r coul d se t u p hi s ow n 
back-street clini c wit h impunity . An d there i s th e furthe r 
difficulty o f fitting  th e non-pregnan t 1U D patient i n th e word s of 
s .9) . I s i t th e practic e i n Singapor e t o inser t IUD s onl y i n 
such restrictiv e circumstances ? 
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2) A  Singapor e woma n complain s o f menstrua l 
i r regular i ty . I n a n approve d hospita l th e full y qualifie d 
doctor real ise s sh e ma y b e pregnan t bu t decide d t o procee d 
as fo r menstrau l i r regulari t y an d dispense s wit h a  pregnanc y 
tes t . Unde r hi s supervisio n he r uteru s i s evacuate d b y a 
qualified an d experience d nurse . I f th e woma n wa s i n fac t 
pregnant, thi s i s a n offence , probabl y b y al l thre e persons . 
If no t pregnan t bu t al l though t sh e was , ther e woul d b e a n 
attempt (o r complicit y i n it ) b y al l thre e i f Muna h i s 
followed. Lac k o f evidenc e woul d normall y b e a  difficult y i n 
either even t bu t th e woma n migh t i n a  fi t o f depressio n g o 
and confes s t o th e police . O r eve n b e a n agent e provocateuse . 

3) Anxiou s afte r recen t unprotecte d intercourse , a 
Singapore woma n consult s he r doctor , wh o give s he r a 
prescription fo r "mornin g after " pi l ls . I f sh e ha d i n fac t 
conceived thi s woul d b e a n offenc e unles s sh e consente d i n 
writing. 

These case s d o not see m wholl y implausible . O n an y 
reasonable vie w o f F P pract ice , non e o f the m shoul d com e 
near th e ambi t o f th e crimina l law . If , a s argued , the y do , 
it suggest s tha t Singapore' s remarkabl e relaxatio n o f th e 
criminal la w ha s bee n wholl y MTP-minde d an d tha t littl e 
attention ha s bee n pai d t o th e lega l need s o f F P . Indee d 
it i s somethin g o f a n iron y tha t wher e countrie s hav e olde r 
legislation oppose d t o al l form s o f abortio n an d MTP , ther e 
may b e roo m fo r F P t o manoeuvre . Ye t th e "advanced " 
legislation o f th e U.K . variet y seem s almos t t o g o ou t o f it s 
way t o hinde r F P . 

Examples o f law s whic h promot e F P 

Most Commonwealt h countrie s encourag e genera l F P 
activities. Man y Government s channe l fund s t o thei r stat e healt h 
services fo r thi s purpose , o r t o unofficia l F P agencies . I t seem s 
that onc e th e polic y decisio n t o suppor t F P ha s bee n take n i n 
principle, question s o f method s an d facilitie s a r e usuall y lef t t o 
medical administrator s ,  wh o ma y obtai n advic e fro m internationa l 
bodies lik e th e IPP F an d WHO . 

Such a n arrangemen t ma y wor k wel l enoug h i n pract ice . 
But i f th e F P method s a r e no t spel t ou t i n legislativ e form , ther e 
must eventuall y a r i s e th e anomalou s situatio n i n whic h th e doctor s 
use technique s o f F P whic h th e crimina l la w forbids . Yo u the n hav e 
one branc h o f th e governmen t doin g it s bes t t o promot e wha t anothe r 
is duty-boun d t o preven t o r punish . 

This canno t b e right . I f government s giv e mone y fo r o r 
otherwise encourag e F P , the y shoul d d o s o b y statutory provision s 
so a s t o repea l pr o tanto , or exemp t fro m th e effec t of , thei r 
criminal laws . À  very fe w government s hav e so  legislate d bu t eve n 
they d o not see m t o hav e ha d thi s proble m clearl y i n mind . A n 
example i s th e U .K . ' s Nationa l Healt h Servic e Reorganisatio n Ac t 
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1973, s . 4 (re-enactin g th e NH S (FP ) Ac t o f 1967 ) which provide s 
through th e NH S "advic e o n contraception. . .  an d th e suppl y o f 
contraceptive substance s an d appliances . .  . . ". Th e sectio n ha s th e 
marginal not e "Famil y plannin g service" , bu t th e insistenc e tha t 
this b e onl y b y "contraception " suggest s tha t onl y suc h method s 
as operat e prio r t o an d i n preventio n o f conceptio n ar e authorised . 
Although a s alread y mentione d th e wor d "contraceptive " i s sometime s 
used uninformedl y o r tendentiousl y t o includ e al l manne r o f F P 
devices an d techniques , th e U.K . Parliamen t i s deeme d t o know th e 
existing law , th e fact s o f lif e an d th e correc t meanin g o f word s a t 
the dat e o f th e Ac t (whic h her e mean s 1967) . Th e correc t meanin g 
of "contraception" , re-emphasise d i n th e Lan e Repor t presente d t o 
Parliament, ha s no t bee n challenge d o r dispute d there . I t thu s seem s 
that littl e though t wa s give n t o th e proble m b y th e U.K . Parliamen t 
when the y ha d th e opportunity , an d tha t muc h U.K . F P practic e 
remains o f doubtful legality . 

Another approac h t o th e legalisin g o f F P an d avoidanc e o f th e 
criminal la w i s fo r statut e t o empowe r th e healt h authorit y t o lis t o r 
register approve d F P devices . Provide d th e term s o f th e statut e ar e 
wide enoug h t o giv e th e healt h authoritie s a  fre e han d (unlik e th e U.K . 
provision, above ) thi s coul d presumabl y b e hel d t o impliedl y repeal , 
or t o provid e a  defenc e to , th e crimina l law . Th e Healt h (Contraceptive : 
Act 197 4 o f Victori a i s a n exampl e o f suc h legislation . Bu t i t s purpos e 
seems t o b e t o contro l o r facilitat e marketin g an d advertisin g o f suc h 
devices a s i t assume s a r e legal . I t i s doubtfu l an d unsatisfactor y tha t 
such a  legislativ e side-win d ca n b e relie d o n a s effectin g decision s o f 
major lega l principle . 

4 . Th e Nee d Fo r Refor m 

The spectacl e o f a  hopelessl y antiquate d la w bein g marche d over , unnoticed , 
by the force s o f scienc e an d medicine , i s no t a  edifyin g one . I t i s no t mad e 
better b y the possibility , howeve r remote , o f thei r trippin g o n i t , Th e fac t 
that th e la w i s seldom , i f ever,invoke d agains t F P i s no t th e point . Ther e i s 
no certainty tha t i t wil l remai n quiescen t i n al l countries , especiall y whe n 
some new metho d o f F P arouse s publi c interes t an d debate . Bu t anyway , a 
law whic h i s disregarded , whethe r fro m policy , apathy , ignoranc e o r an y 
other cause , remain s a  la w an d a  potentia l hindrance . I f i t i s no t intende d 
to hinde r i t shoul d no t b e couche d so  a s t o threate n to . I f i t i s expresse d i n 
antiquated term s o f uncertain breadth , i t shoul d b e restate d t o sui t moder n 
needs. 

Of course , i t i s possibl e an d indee d prope r fo r lawyer s t o see k loophole s 
in th e presen t law s o r ge t the m interprete d les s restrictively . Som e 
suggestions alon g thes e line s hav e bee n mad e i n thi s paper . I t i s wel l t o 
remember tha t abortio n law s ar e no t aime d a t FP ; the y hi t i t accidentally . 
But whils t i t ma y b e prope r t o t r y t o constru e law s narrowl y s o a s t o remov e 
FP activit y fro m thei r lin e o f f i re , i t canno t b e satisfactor y t o d o onl y this : 
and especiall y whe n th e exercis e lead s u s t o distor t th e accepte d meanin g 
of word s o r t o ignor e th e scientifi c evidence . 
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5. Som e Suggestion s fo r Refor m 

As ther e i s n o on e nationa l law , le t alon e on e nationa l attitude , i t i s no t 
practical t o mak e a  single , broa d proposa l tha t woul d sui t al l o r eve n mos t 
Commonwealth countries . Th e disparit ie s o f existin g legislation , loca l 
conditions an d policie s o n the on e hand , an d th e prospec t o f ne w an d 
foreseeable method s o n the other , mak e i t necessar y t o sugges t fo r 
discussion a  variet y o f approaches , al l o f the m flexible , fro m whic h 
individual countries ' expert s coul d choos e wha t suit s the m best . 

(a) Complet e decriminalisatio n 

This i s frequentl y aske d fo r i n connectio n wit h MTP . An d 
the suggestio n i s tha t i f MT P wer e freel y availabl e o n request , al l 
FP woul d ips o fact o b e lawful . Tha t thi s i s a  fallac y i s 
demonstrated i n thi s pape r b y th e Singapor e examples . Similarl y 
in th e U . S . A . : th e Suprem e Cour t rule d (27 ) in 197 3 that wome n 
have a  constitutiona l righ t t o abortio n durin g th e firs t tr imeste r 
and virtuall y u p t o th e tim e o f viability . Bu t th e Cour t s tresse d th e 
need fo r th e decisio n o f a  docto r an d di d no t sanctio n self-abortio n 
or women' s mutua l medicatio n i n self-hel p cl inics . Ye t self -
administered o r mutua l F P method s coul d b e commonplac e befor e 
long. 

The poin t i s tha t "complete " decriminalisatio n i s neve r 
really complet e becaus e thi s i s no t trul y wante d b y anyone , an d 
for severa l reasons . Fi rs t ly , th e old-fashione d back-stree t o r 
village abortionis t i s stil l wit h u s . H e o r sh e remain s a  socia l 
danger an d therefor e ha s t o remai n outlawed . Bu t a s lon g a s th e 
crime remains , th e proble m o f definin g exemption s remains . 
And here F P need s t o b e provide d fo r quit e distinctl y fro m MT P 
especially i n countrie s whic h frow n o n MT P anyway . Perhap s 
the crim e o f abortio n ma y eventuall y withe r awa y an d b e deal t 
with a s a  specie s o f assaul t o r unauthorise d medication . Thi s coul d 
come abou t wit h th e adven t o f a saf e abortio n pil l o r suppositor y 
which woul d transfor m illega l abortionist s int o mer e unauthorise d 
suppliers, n o longe r a  seriou s menace . Bu t meanwhil e F P need s 
specific legalisin g an d th e legislativ e reforme r mus t kee p th e 
criminal la w contex t alway s i n view . A  good exampl e o f wha t 
happens whe n reformer s fai l t o d o thi s i s provide d b y th e McMulli n 
Commission, referre d t o ear l ie r . Amon g their recommendation s 
(p.282) i s th e retentio n o f a n equivalen t o f s.5 8 plu s a  MT P defence ; 
with "miscarriage " define d as"th e prematur e explusio n o f th e fetu s 
or embry o afte r implantation" . 

This woul d mea n tha t a n unqualifie d abortionis t (boy-friend , 
back-street , etc. ) wh o i s prove d t o hav e use d a  dru g o r instrumen t 
on a  gir l withou t an y pretenc e o f lawfu l authorit y woul d hav e a 
complete defenc e (th e burde n o f negativin g whic h woul d li e o n 
the prosecution : p.279 ) i f -

1. h e di d i t withi n th e 1 1 pre-implantation day s (p . 94) o f th e 
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fertilising intercourse ; becaus e h e woul d no t thu s hav e 
intended t o interfer e wit h a  fully-implante d ovum ; o r -

2 . h e di d i t i n th e belie f tha t i t wa s withi n th e 1 1 days . An d 
since thi s belie f migh t b e base d i n tur n o n the woman' s 
belief, o r o n wha t sh e untrul y tol d him, his defence,tru e 
or false , woul d b e virtuall y unassailabl e wher e th e ac t 
was don e a t an y time befor e th e woma n wa s manifestl y 
pregnant; o r -

3 . h e di d i t knowin g the woma n was , say , on e mont h pregnant , 
but havin g the genuin e belie f tha t implantatio n take s plac e 
only after , say , tw o missed periods . 

Whereas i f th e woma n wa s no t pregnant , bu t sh e though t sh e 
was tw o weeks gon e an d tol d hi m so , bot h woul d b e guilt y o f th e 
full crim e o f abortion' . 

No though t appear s t o hav e bee n give n t o suc h undesirabl e 
side-effects o f tinkering wit h th e crimina l law . Bu t sinc e th e 
Commission regar d thi s proposa l a s merel y confirmin g th e 
existing la w i n Ne w Zealand , i t woul d b e instructiv e t o obtai n 
the opinio n o f a  practisin g crimina l lawye r ther e o n th e presen t 
validity o f th e above-enumerate d "defences" . 

Another reaso n wh y FP ' s legalisatio n shoul d no t depen d o n 
MTP's i s th e forma l complication s surroundin g th e la t ter . 
Wherever MT P ha s bee n legalised , i t ha s bee n hedge d abou t b y 
requirements o f indications , certification , tim e an d place , stag e 
of pregnancy , qualification s o f doctors ; an d b y muc h form-filling . 
This apparatus , seemingl y inseparabl e accompanimen t t o MT P 
is quit e inappropriat e an d unnecessar y fo r F P . 

Finally, th e legislatio n o f MT P i s stil l a  delicat e o r 
controversial issu e i n som e countrie s wher e "illegal " F P 
may b e i n ful l swing . Th e rationalisin g o f thei r la w t o accor d wit h 
their currentl y approve d practic e shoul d no t b e delaye d o n accoun t 
of the quit e separat e debat e o n MTP . 

Legalisation b y referenc e t o th e stag e o f pregnanc y 

The stag e tha t a  pregnanc y ha s reache d i s o f especia l 
significance, bot h medica l an d legal , t o MTP . I t woul d b e possibl e 
similarly t o mak e F P lega l b y referenc e t o th e stag e tha t th e 
practitioner believe s (addin g "i n good  faith " and/o r "o n 
reasonable ground s an d afte r du e enquir y an d examination" , i f 
desired) th e pregnancy , i f any , t o hav e reached . Thi s woul d hav e 
the advantag e o f givin g th e conscientiou s practitione r complet e 
protection n o matte r whic h metho d wa s used . I t woul d g o han d i n 
hand wit h th e speedie r testin g o f eve r earl ie r pregnancies , whic h 
research i s steadil y developing . An d pre-coita l method s whic h 
work soo n afte r conceptio n woul d b e mad e lega l beyon d an y question , 
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provided ther e wa s a  prope r initia l examinatio n o r enquiry . Stage s 
which sugges t themselve s a r e wher e treatmen t commence s u p t o on e 
week fro m th e presumed-fertilisin g intercourse , o r u p t o fourtee n 
days fro m th e misse d period , dependin g o n th e metho d used . 

The disadvantag e o f thi s approac h i s tha t i t tend s t o blu r 
the distinctio n betwee n F P an d MTP . I f th e existenc e o f a  pregnanc y 
is ascertainable , i t shoul d b e ascertained . An d i f foun d t o exist , th e 
doctor wil l b e deliberatel y performin g a n abortion , n o matte r ho w 
early th e pregnanc y i s . Woul d countrie s avers e t o MT P accep t 
post-conceptive F P i f define d i n term s whic h allo w a  sligh t overla p 
with MTP ? 

Legalisation b y referenc e t o mean s use d 

It i s no t uncommon fo r law s whic h prohibi t o r contro l a n 
activity t o mak e specifi c exception s fo r certai n precisel y define d 
pieces o f equipment , species , commodities , etc . Suc h legislatio n 
is sometime s criticise d wher e th e exception s a r e arb i t rary , bu t i t 
seems t o wor k reasonabl y wel l interpretativel y i f th e draftsma n ha s 
both consulte d an d drafte d intelligently . 

It woul d b e possibl e t o provid e tha t i t shal l no t amoun t t o th e 
offence o f abortion , attempte d abortio n o r complicit y i n abortio n 
where an y o f th e followin g device s o r technique s a r e use d o r 
supplied b y an y perso n fo r th e purpos e onl y o f causin g th e miscarriag e 
of an y female , whethe r pregnan t o r not . Th e method s propose d 
to b e legalise d woul d the n b e se t ou t wit h precisio n (o r wit h 
deliberate generalit y wher e futur e extension s o f existin g method s 
are foreseeable) . 

The advantage s o f thi s approac h ar e self-evident . Bu t ther e 
are disadvantage s her e too . Legislativ e l ist s ca n b e o r becom e 
inflexible. Ther e shoul d b e machiner y fo r addin g t o o r amendin g th e 
list withou t ful l legislativ e debat e eac h time . Th e Ministe r o f Healt h 
can b e give n delegate d power s t o d o this afte r prope r consultatio n 
though thi s ma y lea d t o furthe r controvers y wher e peopl e thin k h e 
is to o conservativ e o r to o willin g t o accep t a  new method . Ther e 
is th e furthe r difficulty , encountere d ear l ie r , o f overlap . F P 
methods lik e uterin e evacuatio n an d th e us e o f prostaglandi n a r e 
also use d fo r MT P an d th e possibilit y o f abus e a s allege d i n Pr ic e 
(1968) (28) remains . I f therefor e thi s approac h b e adopted , i t ma y 
be desirabl e t o combin e i t wit h th e stage-of-pregnanc y approac h 
considered above . 

Legalisation b y referenc e t o th e F P practitione r 

In th e Singapor e Abortion Act , referre d t o above , ther e i s 
a blanke t immunit y fro m crimina l an d civi l proceeding s fo r al l 
registered medica l practit ioner s (provided , on e mus t assume , the y 
comply with th e Act ; thi s i s no t mad e clear) . On e coul d similarl y 
provide tha t notwithstandin g th e existin g law , i t shal l b e lawfu l fo r 
a registere d medica l practitione r t o d o an y ac t i n good  fait h i n th e 
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proper conduc t o f ethica l famil y plannin g pract ice . Thi s las t 
expression woul d hav e t o b e defined , probabl y i n term s o f end s 
and/or means . I n case s o f doub t th e sol e criterio n o f lawfulnes s 
would b e curren t ethica l pract ice , includin g properl y conducte d 
experiment, researc h an d development . (Th e nee d fo r consen t 
of th e woma n woul d b e implici t i n th e definitio n bu t shoul d b e 
made explici t s o a s t o avoi d th e difficultie s surrounding , fo r 
example, th e sterilisatio n o f minors. ) 

This approac h woul d exclud e unnecessar y interferenc e 
from th e la w an d giv e desirabl e flexibilit y fo r th e future . Opposin g 
it woul d b e thos e wh o ar e unhapp y t o leav e suc h question s t o 
medical ethics ; thos e wh o se e th e restrictio n t o registere d 
practitioners (le t alon e an y furthe r requiremen t o f specia l 
qualifications) a s to o narro w fo r th e need s o f F P practice ; an d 
self-administering women . Bu t thes e objection s a r e no t 
insuperable. Medica l ethic s coul d no t justif y conduc t goin g outsid e 
the definitio n of "family planning" , an d th e fina l arbite r o f wha t i s 
ethical woul d stil l b e a  court , hearin g evidenc e o f curren t 
professional pract ice . (Compar e R  v Smit h (John ) (1974 ) (29) , a 
case o f illega l MT P b y a  doctor. ) A s t o th e othe r objectors , i t 
would not b e difficul t t o accommodat e the m b y extendin g th e 
qualification t o suc h paramedical s a s loca l condition s required ; 
and b y addin g "an d i t shal l b e lawfu l fo r an y perso n t o (a ) submi t 
to an y suc h act , o r (b ) under th e supervisio n o r advic e o f suc h 
[ F P practitione r a s extended ] t o appl y t o themselves suc h 
method, substanc e o r devic e a s i s prope r t o b e s o applie d i n th e 
course o f ethica l famil y plannin g pract ice" . 

Legalisation b y referenc e t o functio n 

Because th e crimina l legislatio n i s i n functiona l term s 
(causing, o r intendin g t o cause , "miscarriage " o f a  woma n 
"with child" , etc . ) i t migh t b e thought appropriate t o specif y wha t 
biological function s o r processe s i t i s t o b e lawfu l t o promot e o r 
defeat. Thu s t o legalis e all FPmethod s whic h operat e u p t o th e 
moment o f ful l implantation , countrie s wit h s.5 8 coul d say : 

"Notwithstanding anythin g containe d i n th e la w relatin g 
to abortion , i t shal l no t b e unlawfu l i f (a ) a  [  qualifie d ] 
woman b y an y mean s whateve r introduce d an y substanc e 
or devic e into , o r produce s an y substanc e o r effec t i n he r 
body wit h inten t t o preven t th e occurrenc e o f on e o r mor e 
of he r reproductiv e processe s o f ovulation , fertilisatio n 
and implantation ; o r (b ) an y othe r [qualifie d ]perso n 
with th e lik e inten t b y an y mean s whatever , introduce s 
any substanc e o r devic e into , o r produce s an y substanc e 
or effec t i n th e bod y o f a  woman" . 

Questions o f qualificatio n simila r t o thos e discusse d abov e 
would a r i se . An d thi s point s t o on e importan t complicatio n ;  ther e 
might hav e t o b e varyin g qualification s o r restriction s fo r 
particular methods ; so  w e ar e le d bac k t o th e approac h b y method s 
and qualifications , discusse d ear l ie r . I n addition , i t i s no t 
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possible t o exten d thi s approac h t o includ e displantation , withou t 
encroaching o n MTP . 

A mere fundamenta l objectio n t o th e lega l authorisatio n o f 
FP b y functio n i s tha t mechanism s an d processe s a r e no t full y 
understood. A  new method' s legalit y shoul d no t hav e t o wai t fo r 
final ascertainmen t o f i t s mechanism . A n existin g metho d shoul d 
not b e mad e illega l b y subsequen t finding s tha t i t ca n operat e 
against th e newl y implante d ovum . Fo r a s w e hav e seen , ther e ar e 
methods whic h functio n i n mor e tha n on e way , an d whic h ma y 
straddle th e implantatio n l ine . 

Legalisation throug h lac k o f evidenc e 

Lack o f evidenc e alread y play s a  par t , rightl y o r wrongly , 
in th e acceptanc e o f post-conceptiv e F P . Prosecutors , i f the y 
have though t abou t i t a t a l l , ma y wel l hav e conclude d tha t withou t 
proof tha t th e woma n wa s i n fac t pregnant , ther e coul d b e n o 
successful prosecution . I t i s hope d tha t th e fallac y behin d an y 
such interpretatio n o f s.5 8 ha s bee n ampl y demonstrated . 
(According t o th e Lan e Committe e (par a 91 ) it wa s thi s ver y lac k 
of knowledge tha t prevente d post-conceptiv e F P comin g withi n 
the U.K . Abortio n Act , leavin g i t illega l i n al l circumstances. ) 
And eve n i n thos e countrie s whic h d o requir e evidenc e o f a n 
actual pregnancy , w e hav e see n ho w attemp t ma y b e used i n th e 
absence o f suc h evidence . 

Secondly, th e uncertaint y abou t th e precis e operatio n o f som e 
methods, i n particula r IUD s an d th e ordinar y pill , als o encourage s 
the argumen t tha t ther e i s n o provabl e breac h o f th e law . 1  sugges t 
this attitud e i s wron g in la w an d policy . I t ignore s th e wordin g o f 
s.58 requirin g a n inten t o f whic h mer e foresigh t o f o r belie f a s t o 
the wa y a  metho d work s i s th e principa l ingredient . Moreove r 
science i s steadil y supplyin g th e evidenc e an d i t woul d b e futil e 
as wel l a s unworth y t o shu t one' s eyes  t o thi s o r t o hop e tha t 
people generall y (an d lawyer s i n par t icular ) wil l no t hea r o f i t . 

But i f th e presen t tendenc y t o tak e refug e i n ignoranc e ha s 
little t o commen d i t , i t doe s poin t t o a  furthe r wa y o f legalisin g F P . 
The distinctio n betwee n post-conceptiv e F P an d MT P o n whic h 
this pape r i s based , i s essentiall y on e o f lac k o f evidence : tha t a t 
the tim e o f th e us e o f th e (potentially ) post-conceptiv e methods , th e 
pregnancy, i f any , i s no t know n t o exis t an d i s no t reasonabl y 
discoverable. (Th e fac t tha t i t coul d b e discovere d b y waiting som e 
days more , i s besid e th e point ; indeed , i t i s unreasonabl e t o 
postpone treatmen t an d s o miss wha t ma y b e physicall y an d mentall y 
the idea l moment. ) 

It woul d no t b e difficult , therefore , t o legalis e F P o f al l 
sorts i n term s o f treatment , e tc . (t o b e defined ) b y person s 
(to b e speficied ) performe d a t a  tim e eithe r whe n th e woma n i s no t 
pregnant; o r whe n he r pregnanc y i s no t know n to , an d no t 
reasonably diagnosabl e by , th e perso n performin g th e treatment . 
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As always , ther e ar e disadvantages . Suc h a  defenc e woul d 
of cours e diminis h i n scop e a s pregnancy-testin g improve s an d 
MTP consequentl y displace s F P ear l ie r i n gestation . Th e interva l 
between fertilisin g intercours e an d effectiv e pregnanc y testin g i s 
steadily shortening . Eve n no w i t ma y be shor t enoug h fo r th e 
reformed la w t o requir e a  pregnanc y tes t i n ever y case ; for , 
after all , ther e i s onl y th e woman' s wor d a s t o th e vita l dates . 
A doctor coul d no t the n legall y avoi d th e formalitie s o f (o r ba n on ) 
MTP b y forbearing t o car r y ou t a  pregnanc y tes t , becaus e o f th e 
criminal law' s doctrin e o f wilfu l blindness . Indeed , thi s ma y 
already b e th e law . 

Conclusions o n approache s t o legalisatio n 

It i s unlikel y tha t an y on e o f th e abov e approache s wil l i n 
isolation suffic e t o legalis e post-conceptiv e F P . A  combinatio n 
of suc h approache s seem s bes t an d wha t combinatio n i s appropriat e 
for an y on e countr y mus t depen d o n it s presen t law , practic e an d 
attitudes, an d presen t an d foreseeabl e facilities . Meanwhile , i t i s 
doubtful whethe r ther e i s an y Commonwealt h countr y wher e 
post-conceptive F P i s no t alread y bein g practise d t o som e extent . 
As fo r th e future , th e tid e o f scientifi c p rogress , i n respons e t o 
human need , i s re lent less . I t woul d b e vai n an d Canute-lik e fo r 
the la w t o remai n negativ e an d obstructive . Forward-lookin g 
family plannin g polic y need s positiv e hel p fro m a  forward-lookin g 
law. 
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NOTES AN D REFERENCE S 

(1) F o r a  mor e deta i le d examination , se e m y a r t i c l e 
"Modern Ant i -Pregnanc y Technique s an d th e Crimina l Law " 
[ l 9 7 4 ] C r i m . L . R . 46 1 

(2) Th e Sancti t y o f Lif e an d th e Crimina l La w (London , 1958)14 1 

(3) Abortio n an d th e La w (Londo n 1966 ) 3 0 

(4) Se e not e 1 0 belo w 

(5) Th e detai le d r e f e r e n c e s to  legis la t io n o f Commonwealt h count r ie s 
concerning abort io n an d MT P a r e se t ou t i n th e Appendi x t o th e 
accompanying p a p e r "Abortio n Law s i n Commonwealt h Countries" » 
It ha s t h e r e f o r e bee n though t u n n e c e s s a r y t o repea t t he s e 
r e f e r ences i n th e note s t o th i s p a p e r . 

(6) Th i s sect io n conta in s a  minimu m o f medica l information , whic h 
i s cons ide re d onl y fro m a  lega l viewpoint . Th e accompanyin g 
pape r b y M r . Embre y shoul d b e consulte d fo r a  fully-informe d 
account . 

(7) 197 4 CMN D 557 9 

(8) Se e M o r r i s an d Va n Wagene n (1973 ) 11 5 Am. Journa l o f Ob . & 
Gyn. 10 1 

(9) B y e . g . P a t r i c i a Ashdown-Shar p i n th e Sunda y T imes , London , 
May 7 , 1972 , desc r ib in g development s i n th e U . S . A . 

(10) (1958 ) 2 4 ML J 15 9 

(11) [1975 ] AC 47 6 

(12) (1838 ) 8  C  &  P 26 2 

(13) [1938 ] 3  Al l E  R  615 ; [1939 ] 1  KB 68 7 

(14) s .3 6 Crimina l Just ic e Ac t 197 2 

(15) [1969 ] VR 66 7 

(16) (1971 ) 3  NS W DC R 2 5 

(17) (1955 ) 4 8 S t Re p Q d 4 8 

(18) Cr im . C a s e No . 1 6 o f 197 6 

(19) [1959 ] EACA 81 3 

(20) CA14 /7 6 
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(21) (1948 ) 4  WAC A 13 3 

(22) (1955 ) 5 7 NL R 20 2 

(23) [1968 ] Crim L  R  247 , 25 6 

(24) F o r th e pos t -co i ta l inse r t io n o f l U D s , se e th e accompanyin g 
paper b y M r . Embrey . F o r th e imprope r u s e b y a  docto r 
of a n IU D o n a  woma n 3  month s pregnant , s e e R  v  P r i c e 
[ 1 9 6 9 ] 1 Q B 5 4 1 

(25) Se e Smit h &  Hogan, Crimina l La w 3rd E d . , 1973 , 27 8 

(26) A  c laus e t o implemen t th e p ropose d ne w sub-sec t io n wa s 
included i n th e Abortio n (Amendment ) Bil l 1977 . Th e Bil l 
has howeve r faile d t o ge t throug h Pa r l i amen t . 

(27) Ro e v  Wad e an d Do e v  Bolto n 1973 , 3 5 L . Ed . 2 d 147 , 20 1 

(28) Se e not e 2 4 abov e 

(29) [1974] 1 Al l E  R  37 6 
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