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I. SUMMARY

Legal provisions have not kept pace with medical advances in the field of
prevention of unwanted pregnancy. Accordingly, the Fourth Commonwealth
Medical Conference (1974) recommended that the Commonwealth Secretariat
collect information on laws on Medical Termination of Pregnancy (MIP). The
Commonwealth Secretariat circulated a questionnaire to the 36 Commonwealth
Member countries and to all associated states and dependencies to indentify
their laws and intentions concerning MIP. This paper analyses the state of
the law, those evaluations of it and those proposals for its change in the
Commonwealth nations, associated states and dependencies given in the total
response to the Commonwealth Secretariat questionnaire received from the
Commonwealth Ministries of Health and Justice by 1 July 1977. The companion
papers by M.P. Embrey and V. Tunkel deal with medical developments and legal
initiatives respectively.

The Commonwealth responses show that most of the 53 Commonwealth
jurisdictions surveyed inherited their abortion laws from the English Offences
Against the Person Act 1861 (applicable to England and Northern Ireland, U.K.)
and English Common law tradition. The English imprint has not been exclusive,
however, since countries such as Malaysia have been influenced by Islamic law
and Lesotho and Swaziland fit into the Roman-Dutch Common law tradition. A
number of countries also retain, of course, the influence and jurisdiction of
their indigenous Customary law.

Founded on this embracing Common law heritage, Commonwealth countries
have laws ranging from apparent total prohibition to abortion on request.
Table I outlines the grounds on which MTP is legally permitted and cites the
relevant law. Table II outlines the provisions for implementation of MTP
services. Table III provides the best available information on national
assessments, and proposals by governments or professional associations for
the application, interpretation and/or change of the law, including proposals
both for legislation and for administrative clarification of the law.

It is hoped that by indicating what the law is in Commonwealth Member
countries, associated states and dependencies, a useful step will be taken
towards the better employment of abortion law to achieve acceptable abortion
practice in the prevention of unwanted pregnancy.



II. LEGAL INDICATIONS

A. Generallz

Abortion laws in Commonwealth countries are shown to be
distinguishable by reference to four stages of progression. The
national details are shown in Table 1. (See page 64 ).

Common law: All countries read their enacted law against the
background of their historic Common law.

Basic law: The English Offences Against the Person Act 1861, in
sections 58 and 59, furnishes basic prohibitory law that has been
widely applied and retained throughout the Commonwealth. The
substance of these sections was somewhat differently phrased in
Sir James Fitzjames Stephen's draft penal codes, which were never
implemented in England but which served as a mobile vehicle to
transport the spirit of English abortion law. Its essence appears
in specific abortion laws, in Offences Against the Person or
Offences Against Morality legislation or in comprehensive criminal
or penal codes.

:‘eveloped law: Sections 58 and 59 of the 1861 Act have been
«iarified in judicial decisions, notably that in the case of R v.
Bourne, and by reference to, for instance, the Infant Life
(Preservation) Act 1929 (applicable to England, U.K.). Many
countries have developed the inherent meaning of the basic law by
recourse to such legal authorities, and others that retain the
expression of basic law have developed extra-legal administrative
authority to the same effect (see Table I).

Advanced law: A number of countries have enacted detailed
legislation positively to permit legal grounds for termination of
pregnancy. The Abortion Act 1967 (applicable to England, Scotland
and Wales) establishes specific indications and locations for the
procedure, and a routine method of medical approval. Similarly,
1969 amendments to section 251 of the Canadian Criminal Code allow
approval procedures by properly composed therapeutic abortion
committees. Singapore's Abortion Act, 1974 relates gestational
periods to medical specialty as an element of legitimate procedure,
but has abortion on request during the first 24 weeks of pregnancy.
A number of such advanced laws contain '"conscience clauses"
permitting medical personnel to be excused from legal liability
for non-participation in many procedures medically indicated.

In the same way that the English 1861 Act is widely followed
throughout the Commonwealth, and its interpretation in the Bourne
case has been accepted, so laws that have advanced it, for examp]e,
the British Abortion Act 1967, the Indian Medical Termination of
Pregnancy Act, 1971 and the Singapore Abortion Act, 1974, are being
considered as models in a number of Commonwealth jurisdictions.

The 1975 Report of the National Committee on the law of abortion
in Barbados, however, recommended adoption of the position
declared in 1973 in the United States Supreme Court in Roe v. Wade
and Doe v. Bolton, removing all legal prohibitions from first
trimester abortions.




Note: A division of jurisdictions with basic, developed and advanced
laws appears in Appendix I (see page 86) to this Report. Appendix II
(see page 87) reproduces the British, Indian and Singapore enactments
and Regulations. Appendix III (see page 124) provides a sample bill,
combining a number of innovative aspects of all the laws.

Common Law

Before legislation affected British abortion law in 1803,
termination of pregnancy was punishable as a Common law misdemeanour.
It was capable of commission by a pregnant woman on herself and by other
persons on her, but in either case only if the stage in pregnancy of
"quickening'" had been reached. This reflected the influential Canon law
where distinctions between the quickened and unquickened fetus were
preserved until 1869. Accordingly, it may appear that in countries
influenced by the historic Common law standard, abortion performed before
quickening, normally taken to occur at about the fourteenth week of
gestation, would not be illegal, unless violating other laws on, for
instance, the unqualified practice of medicine. Common law offences
may be neutralised by Common law defences to liability, notably the
defence of necessity. (See F iv below, page 14).

Basic Law

Section 58 of the English Offences Against The Person Act 1861 states
that:

"Every woman, being with child, who, with intent to procure
her own miscarriage, shall unlawfully administer to herself
any poison or other noxious thing, or shall unlawfully use .
any instrument or other means whatsoever with the like
intent and whosoever, with intent to procure the miscarriage
of any woman whether she be or be not with child, shall
unlawfully administer to her or cause to be taken by her any
poison or other noxious thing, or shall unlawfully use any
instrument or other means whatsoever with the like intent,
shall be guilty of a felony."

Section 59 provides that:

"Whosoever shall unlawfully suppy or procure any poison or
other noxious thing, or any instrument or thing whatsoever,
knowing that the same is intended to be unlawfully used or
employed with intent to procure the miscarriage of any
woman, whether she be or be not with child, shall be guilty
of a misdemeanour."

The essence of these prohibitory provisions appears to provide the
basis of Commonwealth abortion law. Many jurisdictions express the
language of these sections almost verbatim as their own law. Several,
however, adopt variations which are of special significance, for instance
in rendering a woman liable for attempting to procure her own miscarriage
even when she is not "with child"; section 192 of the Criminal Code of
Bermuda has this provision. On the other hand, section 303 of the Penal
Code of Sri Lanka renders another person liable only when the woman is
"with child", and section 235 of the Penal Code of Mauritius renders such

-7 -



person liable only when the woman is ''quick with child."

Despite the prohibitory tenor of the language employed in basic
laws, a feature of its expression is repeated use of the qualification
"unlawfully" to describe administration, supply or procurement of poison
and use of an instrument to procure a miscarriage. The implication that
"lawful" administration and use is possible received early recognition
in the 1909 Canadian case of R v. McCreadz where Lamont, J. of the
Saskatchewan Supreme Court said of a woman's abortion that "from the
evidence before me I cannot say that the operation ... might not have
been necessary to preserve her life, in which case it is not unlawful."

Positive expression in law that the necessity to preserve the pregnant

female's life renders her abortion lawful brings the law to a more
developed level.

Developed Law

Most significant recognition of the legality of abortion under basic
law came in the celebrated 1938 case of R v. Bourne, that has since been
cited and approved in senior courts of the Commonwealth; no record
appears, indeed, that the decision has ever been disapproved in a verdict.
The case shows the legality of abortion to preserve not just the female's
life, but also her health, and in particular her mental health. Dr.
Bourne was ruled entitled to acquittal upon terminating the pregnancy of
a female on the ground that if her pregnancy continued, she would become
"a mental wreck."

Stating the meaning of the law in the Bourne case, Macnaghten, J.
referred to the Infant Life (Preservation) Act 1929. Unlawfully killing
a fetus in utero may be criminal abortion, and unlawfully killing a born
person may be homicide, but during the process of birth itself a child
is neither a fetus nor a born person, and the 1929 Act filled this legal
gap by creating the crime of child destruction. Section 1(1) of the Act
renders killing a child during its birth criminal,

"provided that no person shall be found guilty ... unless it
is proved that the act which caused the death of the child
was not done in good faith for the purpose only of preserving
the life of the mother."

The Bourne case ruled this explicit 1929 proviso always to have been
implicit in section 58 of the 1861 Act, on the reasoning that if
preservation of the mother's life justifies sacrificing the child's life
at the moment of birth, it also justifies such sacrifice at any earlier
stage in pregnancy. The case went further however, in ruling that
earlier in a pregnancy termination is lawful to preserve not only the '
fact of the mother's life but also the quality of her life. The quality
of life is described as health, and includes both physical and mental
aspects.

Expression of the law in a combination of statutes and judicial
decisions causes lawyers no difficulty, but the law must be understand-
able to more than lawyers. For ease of understanding by physicians and
others, the law 1s best expressed in adequate statutes, and a developed
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abortion law i1s therefore most usefully contained within the limits of a
single enactment. Few Commonwealth abortion laws offer this clarity.

An approach to developing a basic law by legislation appears in
Ghana, whose basic law expressed in sections 58 and 59 of the Criminal
Code is subject to section 67(2), which provides that:

"Any act which is done, in good faith and without negligence,
for the purpose of medical or surgical treatment of a
pregnant woman is justifiable, although it causes or is
intended to cause abortion or miscarriage or premature
delivery, or the death of the child."

In 1973 the Law Reform Commission of Ghana still considered the law
inadequately clear, however, and drafted three alternative versions of a
proposed new enactment.

Section 122(2) of the Laws of Belize is identically worded, except
in reversing the order of "abortion or miscarriage." Nevertheless, in
responding to the Commonwealth Secretariat's questionnaire, Belize
considered its law to permit abortion only in the event of risk of
maternal life. (See Table I).

Comparable in its provisions is section 232 of the Penal Code of the
Northern Nigerian States, which says that:

"Whoever voluntarily causes a woman with child to miscarry
shall, if such a miscarriage be not caused in good faith
for the purpose of saving the life of the woman, be
punished ..."

These provisions are close to the more general "Good Samaritan" law
found in many codified systems of Commonwealth criminal law. Represent-
ative of these is section 240 of the Penal Code of Kenya, which states
that:

"A person is not criminally responsible for performing in
good faith and with reasonable care and skill a surgical
operation upon any person for his benefit, or upon an
unborn child for the preservation of the mother's life, if
the performance of the operation is reasonable, having
regard to the patient's state at the time and to all the
circumstances of the case."

Such a provision may be regarded as accommodating a necessity
justification for abortion, compatible with the Bourne decision. Its
presence may therefore elevate an expression of basic abortion law to the
level of developed law. In Papua New Guinea, moreover, the only law on

abortion is contained in section 285 of the Criminal Code, which is
worded identically to section 240 of the Kenya Penal Code.

If the law is at the higher level of advanced law, however, in
which specific grounds are detailed where abortion is permitted, the
"Good Samaritan'" defence may be excluded. The Supreme Court of Canada
in Morgentaler v R (1975), for instance, ruled that section 45 of the
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Criminal Code, which 1is almost identically worded to section 240 of the
Kenya Code but without reference to an unborn child, is not applicable

to a charge brought under the specifically permissive abortion law
expressed in section 251 of the Criminal Code. It was held, nevertheless,
that the Common law defence of necessity is applicable.

Advanced Law

Developed law prohibits abortion in general but gives express
recosr~ition to the necessity to preserve the female's 1life or health,
Adva-. :d law positively provides that abortion is lawful when sought by
the female and when specified indications are satisfied. Such justific-
ations for abortion are not identically contained in advanced laws, but
different Commonwealth countries have selected their particular details
from among the following indications (1 below). Further, provisions for
implementation such as conditions concerning physicians and approved
facilities (2 below), are often made cumulative with these indications
affecting the female's circumstances.

1. Indications for Medical Termination of Pregnancy

a. Risk to the female's life or physical or mental health from
continuation of pregnancy, meaning risk beyond that normally
associated with pregnancy (the therapeutic indication).

b. Pregnancy by rape or incest (the juridical indication).

C. Likely physical or mental abnormality of a child if born (the
eugenic indication).

d. The effect of childbirth upon the health and welfare of the
female's existing children and family (the social or socio-
economic indication).

e. Failure of a routinely employed contraceptive means.

f. On request.

2. Provisions for Implementation

a. The medical qualifications and specialties of those permitted
to perform, authorise or advise on the need for abortion
services.

b. The status of hospitals, clinics or other facilities in which
abortions may be performed.

c. Stage of advancement of pregnancy as a. and/or b. above and/or
d. below.

d. Medical concurrence, for instance, by a second opinion or an
abortion committee.

The British Abortion Act 1967 in section 1(2) permits account to be
taken of '"the pregnant woman's actual or reasonably foreseeable
environment', but this expression of a social indication (1d. above) is
read elsewhere to cover socio—economic and/or socio-medical indications.

A distinctive indication appears under section 169(A)(b) of the Criminal
Code of Cyprus, which allows abortion if pregnancy "would seriously
jeopardise the social position of the pregnant woman or that of her family.'
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Further provisions may specifically take into account the female's
age, citizenship, residence, or marital status. Others may give certain
immunities from legal liability to persons owing duties to female
patients but who have conscientious objections to participation in
abortion procedures, except where risk exists of death or of grave
injury to physical or mental health. Some statutes penalise those who
may coerce or otherwise induce a female to undergo an abortion against
her will.

No provisions exist making a husband's or biological father's
consent a precondition for lawful abortion. Facilities undertaking
procedures may, however, add to publicly legislated conditions for
abortion such a more private precondition of their own. This may be under
the authority of hospital regulations or otherwise, as the Canadian 1977
Report of the Committee on the Operation of the Abortion Law (Badgley
Report) has shown. Where the abortion law does not expressly require
parental consent regarding a young girl, hospital laws, regulations or
by-laws may contain a general requirement of parental consent for
medical procedures (or just for surgery) performed on minors.

Instances of advanced laws and of regulations made under their
authority are given in Appendix II below, citing the laws of Britain,

India and Singapore.

Special Issues

It is a canon of statutory interpretation that an enactment is to
be read as a whole, to achieve consistency and find the sense of the
legislature's intention. Similarly, the general legal background from
which a statute emerges, and the effect of a statute's impact upon the
general law, require an approach that integrates the enactment into its
related setting rather than an approach that isolates separate components.
Accordingly, consideration of special issues regarding Commonwealth
abortion laws must be seen as an attempt to achieve a balanced
understanding of their meaning, and not to focus disproportionately upon
any single aspect.

(i) The Status of the Fetus

The 1861 Act was passed six years before John Lister published
his discoveries in antiseptic surgery, at a time when abortion was
so hazardous that it was an offence against the person even when
self-induced. The historic Common law prohibited maiming under
provisions to which the victim's consent was no defence because of
public policy that forbade disabling mutilation, including self-
mutilation. Morality laws such as governed sexual relations
similarly reparded the partner's collaboration as no defence and
often, indeed, as an offence in itself. The abortion law fitted
easily into this setting.

Its post-feudal inspiration, however, lay in Canon law, and
focused upon the spiritual status of the unborn, and the spiritual
need for live birth to receive the sacrament of baptism and be
spared the eternal consequence of unbaptised death. Such
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(ii)

inspiration remains worthy of the highest respect, and when a live
fetus results from induced termination of pregnancy, all

appropriate efforts should be made for its survival, notwithstanding
the woman's expectation and intention not to become a mother; the
rights of the child prevail over her preference.

At earlier stages, however, the interests of the unborn do not
have this weight. The Common law recognises legal rights of persons
only from the moment of their birth. Property dispositions may take
into account the child en ventre sa mere, but for the purpose of
determining present and future interests of existing people, rather
than in recognition of the unborn's interest in birth., The law has
not been an historic vehicle for carrying spiritual interests, as
its easy recourse, until this century, to the death penalty may
confirm. The different legal status of the guilty and the innocent
is, of course, obvious, but the plane of spiritual concern is not
necessarily congruent, since the unborn, tainted by original sin,
is not "innocent". The difference between legal and spiritual
concerns is further shown in that the 1861 Act governed pregnancy
at all stages, whereas Canon law gave protection to the unquickened
fetus only after 1869. The Penal Code of Mauritius, indeed,
continues to confine sanctions to procedures undertaken on or by
"any woman quick with child"”. (section 235). The law cannot easily
be employed to serve spiritual interests, and the status of the
fetus is accordingly not raised in abortion laws in Commonwealth
jurisdictions.

1"

Unlawfullz"

The word "unlawfully" permeates legislation prohibiting seeking,
performing and facilitating abortion. Commonwealth courts have
regularly held (see iii below) that the word is not superfluous or
meaningless, but recognises a potential for lawful abortion.
Accordingly, assertions that some authorities have advanced in
jurisdictions following the basic law that abortion is always
unlawful, appear to misrepresent the position. This recognition
compels the question of when an abortion is legal, and the answer,
except in countries with advanced law, lies in the area of
necessity. Some countries with developed laws reinforce the
necessity concept with their "Good Samaritan" provisions, which in

different degrees apply to abortion undertaken by surgical means.
Evidence shows that abortion is safer when undertaken at a stage

before surgery is required, however, and good policy may therefore
favour a concept of necessity going beyond the "Good Samaritan'
licence, such as was detailed in the Bourne case.

The Bourne Case

There is a pedantic sense in which the Bourne judgment is of
low authority, since it arose in a trial only at first instance
(that is, it was not considered in the more rarified atmosphere of
an a?peal court), and the case was determined by a jury not
required to give reasons for its decision. The strength of a case
authority depends not simply upon its origin in the hierarchy of
the courts, however, but upon the respect subsequent courts and
legal literature pay it. A case not binding as precedent, for
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instance because of its origination in another individual
jurisdiction, may guide and persuade by accumulated authority.

The language used by Macnaghten, J. in directing the Bourne
jury has received the highest approval. It occupies a distinguished
place in legal literature not simply on abortion, but on the general
law concept and defence of necessity. To cast doubt on the
authority of the Bourne decision is not just to favour a different
opinion on the legal propriety of abortion, but to question the
foundations of modern Common law thought on recognition of the
necessity concept. The strength of the Bourne ruling is confirmed
in the British Abortion Act 1967, section 1(4) of which embodies
and declares its spirit in providing that a registered medical
practitioner shall not be bound by the Act's technical conditions
for approval of lawful abortion:

"in a case where he is of the opinion, formed in good
faith, that the termination is immediately necessary
to save the life or to prevent grave permanent injury
to the physical or mental health of the pregnant woman."

Apart from the high status of the decision in British law, it
has received wide citation and approval in courts of other
Commonwealth countries. For instance:

a) The highest Canadian court, the federal Supreme Court, while
rejecting the "Good Samaritan" defence to abortion in the
Morgentaler case, approved the necessity defence as articulated
in the Bourne decision. Relying exclusively upon this defence,
the defendant then gained acquittal both on a second charge of
illegal abortion (upheld on appeal), and on retrial of the
original charge.

b) The West African Court of Appeal in R v. Edgal (1938), hearing
an appeal case from Southern Nigeria, cited the Bourne case
in identifying the legality of abortion when necessary to save
the pregnant female's life.

c) In Australia, the Supreme Court of Victoria in Rv. Davidson
(1969) adopted the Bourne case reasoning in ruling in favour
of acquittal on four counts of 1illegal abortion.

d) In Queensland, Australia, the Bourne interpretation of the
basic abortion law was accepted in R v. Ross and McCarthy
(1955) .

e) The New Zealand Supreme Court in R v. Anderson (1951) accepted
the Bourne ruling as authoritative. Further, in R v. Woolnough
(1976) the New Zealand Court of Appeal adopted the Bourne
principle regarding preservation of the female's physical and
mental health, since section 182(2) of the Crimes Act 1961
excused abortion only for the purpose of preserving life.

f) Sections 165 to 167 of the Penal Code of Fiji are closely
reliant upon the prohibitive language of the basic law, but in
R v. Emberson and Emberson (1976) the Supreme Court of Fiji
ruled that:
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"A qualified doctor is fully entitled to carry out

what has been referred to in this trial as therapeutic
abortion - that is to say vo terminate a pregnancy which
in his medical opinion constitutes a threat to the
patient's physical or mental health."

This is the Bourne development of the basic law.

Beyond decided cases and statutes expressing the Bourne
principle, answers specifically citing the Bourne judgment and
adopting its spirit were given to the Commonwealth Secretariat's
questionnaire by, for instance, Ghana, Kenya and Sierre Leone in
Africa, by Barbados, Bermuda, British Virgin Islands, Guyana, St.
Kitts/Nevis Anguilla, Trinidad and Tobago in the Caribbean, and by
Malaysia.

(iv) Necessitz

The Bourne case introduces into prohibitive basic abortion law
the legality of an abortion procedure compelled by the necessity to
preserve the pregnant female's life or her physical and mental
health. Provided that some evidence of such necessity is adduced
by a defendant accused of illegal abortion, its assessment by a jury
leading to his acquittal will be beyond an appeal court's power to
nullify.(See R v. Morgentaler (1976) Quebec Court of Appeal).

The necessity concept goes to the heart of the abortion issue,
since the threat to the life or health of the pregnant female comes
from the fetus she bears. This concept therefore orders priorities
between the competing interests of the woman and fetus, favouring
the woman. A number of Commonwealth statutes expressly accept
priority of the women's actual life over the potential independent
life of the fetus in specifically allowing life-preserving inter-
ventions in her pregnancy; in this, they adopt the principle of the
proviso to section 1(l1) of the Infant Life (Preservation) Act 1929.

Sacrificing the fetus to save the woman's health
may seem more difficult to accept, however, especially when the
danger to health, while exceeding that normally attendant upon
pregnancy and childbirth, is transient. Indeed, while in the
Bourne case Macnaghten, J. approved the purpose "of preserving the
yet more precious life of the mother" in the 1938 All England Report,
he omitted this reference from the official 1939 Kings Bench law
report, suggesting that it was not critical. Nevertheless, since
his direction to the jury was conditioned by evidence of the female
becoming '""a mental wreck', it seems clear that grave danger not
only to life but to long-term physical or mental health constitutes
a necessity that legalises abortion.

A juridical or social indication for sacrifice of the fetus
may be objectionable, even to philosophies not founded in
religious doctrine. Eugenic indications for abortion, moreover,
concerned with the likely grave disability of the child to be born,
may not justify abortion witkin the maternal health-saving view of
necessity. Necessity to preserve health may nevertheless be
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(v)

properly invoked if a female's apprehensions regarding the social

or other circumstances of her pregnancy or, for instance, her
knowledge of fetal congenital abnormality, is likely to endanger her
physical or mental health. Justifications for abortion that are
purely juridical, social or eugenic are expressed in advanced laws,
since they are not contained within the concept of necessity that
develops basic law.

Since necessity justifies abortion, it must be asked whether it
compels abortion; that is, whether a physician faced with such a
necessity can decline to perform abortion on grounds of his own
religious or other convictions. Clearly, his failure to take
appropriate measures to save his patient, the female, renders him
liable to civil proceedings, for instance for negligence or breach
cof contract, and possibly even to liability for criminal negligence,
especially if it resulted in the woman's death.

It is notable that '"conscience clauses'" in advanced laws
protect medical personnel from liability, but only where the
necessity that may justify abortion is not of an order that
threatens life or to cause grave permanent injury to physical or
mental health. This indicates that '"'mecessity'" need not be confined
to these circumstances, which raises the issue of what is meant by
"health" which legal abortion is necessary to preserve.

Health

References in abortion statutes and case judgments to "health"
are frequently made and rarely defined. Most Commonwealth countries
subscribe to the World Health Organisation (WHO) definition that:

"Health is a state of complete physical, mental and
social well-being and not merely the absence of
disease or infirmity."

In the absence of other definition, some physicians in a number
of Canadian provinces have been shown to apply the abortion law
upon this understanding, while others reject it and apply more
limited dictionary or personal tests, (See page 20 of the Badgley
Report). The WHO definition is more of an admistrative programme than
a working definition of indications for legal abortion. There are few
conditions or causes of less than "complete physical, mental and
social well-being'" that would seem to be omitted. It is clear that
insofar as the occurrence of pregnancy by rape or, for instance, by
adultery or while unwed, may gravely affect a female's physical and/
or mental health, these factors are accommodated under a narrow
definition of '"health".

Resisting a broadening of the concept of health by legislation
may be difficult, since conscientious physicians may in their
patients' interests apply a narrow definition in accommodating ways,
recognising the effects of social circumstances upon medical health.
Statutory language prohibiting or constricting a health indication
may remain subject to Bourne-based judicial development, and in any
event, may appear oppressive of the claims of women in the
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(vi)

(vii)

community to enjoy good health. The only way effectively to limit
the health concept may be to accommodate the purposes it is broadened
to serve by providing alternative indications within an advanced
abortion statute. It may be noted, moreover, that physicians are
required to assess indications for abortion "in good faith", and the
possibility that different assessments of the same situation may be
made does not impair their conscientious and therefore lawful
status.

Medical Practitioners

Necessity to act to preserve life or health is not confined to
registered medical practitioners; '"Good Samaritan" laws refer
generally to "A (or every) person'. Such laws also refer, of course,
to "all the circumstances of the case'", and where medically
qualified personnel are available and prepared to undertake legal
abortions, the initiative of a layperson (however well qualified
and experienced) may be impossible to justify. Conversely, however,
where those medically qualified are not available, or where, perhaps
through fear of uncertain law, they refuse to act, the trained
health professional's response to danger to a woman's life or
physical or mental health may be legitimate. A nurse, midwife, or
other appropriately trained or experienced health professional may
have more ground for intervention than one utterly lacking in skill,
but want of certification itself does not render an abortion
attempt illegal, provided that a standard of care and skill 1is
demonstrated that is reasonable in the circumstances. Simplificat-
ion of early abortion procedures, for instance by suction or
(promised) suppository techniques, will reduce the need for
medically qualified execution as opposed to supervision. Similarly,
necessity may justify a woman performing or attempting an abortion
procedure on herself, or at least having recourse to drug and other
non—invasive methods.

It may appear grave criticism of a medical profession in
sufficient supply, and of legislative and governmental agencies,
that they so fail adequately to allocate their resources that
women must in necessity have recourse to the under-skilled who act
in good faith.

Laws permitting only '"qualified medical practitiomer" to
perform abortions are of little effect, however, where such
practitioners are not adequately available within the country or
any of its regions, or are not willing to perform the operation,
or to allow others to perform it. Such laws may become an
obstacle to health care, furthermore, where too many qualified
practitioners are required for the consent procedure than can
feasibly, conveniently, speedily or economically be gathered.

Good Faith

The requirement of a physician's good faith in making a medical
assessment of a woman's needs or qualification for abortion imports
an obligation to apply proper professional criteria of health care,
and not be motivated by ulterior or non-professional purposes.

The primary urge to earn a fee, for instance, may be ulterior in
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this sense (see the Emberson case (Fiji 1976)), but so equally may
be the pursuit of a social or other philosophy.

Where a developed law is acknowledged, the assessment of
danger to life or physical or mental health must relate to medical
(including psychiatric or psychological) matters. If the source of
the danger to health is the adulterous, or, for instance, incestuous
origin of pregnancy, this origin must be found to create a
permissible medical indication in order for termination of the
pregnancy to be lawful. Similarly, if it is proven medically that
financial, social or other circumstances endanger life or health,
abortion may be authorised; but the decision must be based on
reasons of real danger to life and health, and not on financial and
social factors as such.

The underlying reasoning is that a physician's opinion not
formed upon the basis of his special skill and trained insight is
not a medical opinion. A physician advising or performing an
abortion in the belief that any woman asking for abortion should be
entitled to it would not be exercising medical judgment, or would
not be making his medical assessment in good faith. In countries
with advanced laws, however, non-medical indications may be allowed,
and here non-medical information may be relevant.

Where, for instance, a doctor is proposing to take into account
"the pregnant woman's actual or reasonably foreseeable environment'
(under, for example, section 1(2) of the British Abortion Act 1967),
he may be concerned about the likelihood of her marriage disintegrat=-
ing. Since his medical skill would not aid his perception, recourse
to a social welfare or marriage counsellor's assessment may be more
appropriate in determining social indications. Similarly, under
section 169(A)(b) of the Criminal Code of Cyprus, for instance,
medical termination of pregnancy is lawful:

"following a certification by the competent police
authority, confirmed by medical certification where
this is possible, that the pregnancy has been
brought about by rape or under such circumstances
that. if it were not terminated, it would seriously
jeopardise the social position of the pregnant woman
or that of her family ..."

Since not only fully qualified physicians may perform abortion
under a justification of necessity, a health professional's good
faith may come under similar scrutiny. Relevant evidence of good
faith may be, for instance, the unavailability of medically
qualified services, the absence of financial motivation and the
ability to use adequate skill, related perhaps to the stage of
pregnancy and the jeopardy to life and health. Good faith is
literally critical in any criminal prosecution, since abortion is
a traditional crime in that it requires proof beyond reasonable
doubt of the accused's guilty or improper intention. As the trial
judge instructed the jury in the 1948 English case of R v.
Bergmann and Ferguson:
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"You are not concerned with the question as to
whether Dr. Ferguson arrived at the right
conclusion ... You will have to consider whether
... the /doctor/ gave a dishonest opinion, did
not act in good faith, and was therefore advising
something that was unlawful.”

Evidence of good faith may consist in obtainirg an independent
concurring medical opinion even when it is not statutorily required,
o~ making an adequate examination of the woman's medical history.

Evidence of good faith may also exist in the physician's
intention to undertake a legitimate procedure not directed to
pregnancy termination as such. Where, for instance, life or health
is endangered by an ectopic pregnancy, surgery to safeguard the
mother will remove the products of conception, but this will not
need prior approval under abortion legislation. Similarly, the Lane
Committee, reporting on the British Abortion Act 1967, ackrowledged
that techniques of menstrual regulation could achieve legitimate
abortion outside the terms of current abortion legislation. (See
Chapter IV.D. page 45). Menstrual extraction may also be undertaken
before pregnancy is establishable without raising liability to
conviction for unlawful abortion, provided that the physician having
recourse to such means acts in good faith to serve the woman's health
needs, for instance for diagnosis of irregular menstruationm.

(viii) Jury Trial

The issue of good faith, and therefore of criminal guilt or
innocence, is -in most Commonwealth countries determined by a jury;
that is, identification of, for instance, medical necessity to act,
and of sincere belief in its existence, are matters of fact for
jury determinatiocn. Personal convictions regarding the propriety
of abortion have at times conflicted with convictions regarding
the sanctity of trial by jury, since modern Commonwealth juries
have shown a tendency to favour physician-defendants. They have
thereby shown tolerance of accommodating abortion laws, or
intolerance of restrictively expressed enactments such as the basic
law. Where doctors have challenged the meaning of the law, either
by provoking confrontation or by establishing clinics that under-
take abortion, and have been prosecuted, juries have acquitted.
Apart from the Bourne case, juries acquitted doctors, cften on
multiple charges, in the cases of, for instance, Bergmann and
Ferguson (1948), Morgentaler (1973, 1975, 1976), Davidson (1969),
Woolnough (1975), and Wald (1971). This fact poses a problem for ,
routine no less than for crusading prosecutors, and, especially
where a jury 1s respresentatively drawn from the community, may be
indicative to legislators of popular sentiment.

(ix) Punishment

The survey of substantive Commonwealth abortion laws shows high
consistency in language, reflecting origins in the English 1861 Act
and in subsequent codifications of the criminal law not actually
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implemented in the U.K.but applied or retained in other Commonwealth
countries. Penalties for illegal abortion, however, differ very
considerably. The Canadian Criminal Code, for instance, in section
251(1), renders one found guilty "liable to imprisomment for life."
Such a formula allows for judicial discretion, of course, and quite
short sentences and non-custodial sentences may be imposed;
maximum punishment in Fiji is 14 years imprisomment, for instance,
but the Embersons were simply fined. In contrast, the Criminal Code
of Bermuda in section 192 has maximum punishment of "a term not
exceeding three years'", applicable not only to one procuring
another's abortion but also a woman aborting herself. In Canada,
where section 251(1) of the Criminal Code provides the fierce
maximum of life imprisomment for one procuring another's abortion,
section 251(2) provides that maximum punishment for a woman

aborting herself unlawfully is only two years' imprisonment.

Abortion laws replete with punishment of women, abortionists,
and suppliers of means of abortion, leave unsanctioned the biological
fathers at whose urging abortion procedures are often triggered.
General criminal provisions on conspirators and accessories may, of
course, be applicable to them, but such provisions are equally
applicable to all of the other parties, since they too collaborate
in each other's offence. The Singapore Abortion Act, 1974 in
section 5 punishes:

"Any person who, by means of coercion or intimidation,
compels or induces a pregnant woman against her will
to undergo treatment to terminate pregnancy ..."

This offence could apply not only to the father seeking to
avoid child maintenance responsibilities but also to a parent
concerned to protect the family name. The offence arises, however,
only when the woman is forced into the operation.

Commonwealth statutes reveal not simply inconsistent penal
details, but fundamentally different philosophies of gravity of the
offences both of terminating one's own pregnancy and that of
another. A dilemma is that if potential punishment is too severe,
juries may acquit for fear of excessive punishment, and judges may
demand very strict proof, while if it is minor, the reason for
rendering abortion illegal fades, and the offence is relegated to a
technical or administrative infraction. This latter point is now
emphasised by growing recognition of the territorial limitations
of criminal law and the possibility of a woman leaving the
jurisdiction for a lawful abortion elsewhere upon grounds not
permitted in the country of her residence.

(x) Territorial Jurisdiction

The historical basis of Common law jurisdiction is territorial,
reflecting its feudal origins. Accordingly, a female resident of a
Commonwealth country with prohibitive law commits no offence against
that law by having a lawful abortion in a country with more liberal
provisions, on a ground not permitted where she resides. This 1is
confirmed in the response to the Commonwealth Secretariat's
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(x1)

questionnaire from Bermuda, whose law is expressed in basic terms.
This observed that some women travel to clinics in New York for
abortions prohibited by the Cririnal Code of Bermuda.

The same point, and much the same location, was indentified in
the Badgley Report. This showed that 1 in 6 Canadian women having
abortions (this sixth totalling about 10,000 a year) went to
facilities in the U.S.A. Further, many women whose applications to
Canadian therapeutic abortion committees had been rejected went to
the U.S.A. for lawful (often second trimester) abortions. Canadian
provincial health insurance schemes contribute to the expenses of a
number of these abortions, though they might be unlawful if performed
in Canada.

Clinics in the U.S.A., especially when privately maintained on
a profit-making basis, may seek to attract clients, but publicly
provided services may want neither heavy use from residents of their
catchment area nor to attract females from outside. Accordingly,
they may provide a comprehensive family planning and fertility
control service, but impose residential qualifications upon those
whom they will abort. Singapore's Abortion Act, 1974, for instance,
in section 3(3), reserves treatment to citizens and wives of citizens
and to residents of at least four months, except where treatment is
necessary to save life.

The ability to be free of prohibitive local laws by going
elsewhere discriminates, of course, between those having the money
and domestic freedom to travel, and those without. Only the former
can obtain legal, and therefore usually safer, medical procedures.

Commencement of Pregnancy

Commonwealth abortion laws speak of abortion, miscarriage and
termination of pregnancy, but none considers the point of
commencement ot pregnancy. The Singapore Abortion Act, 1974 (section
4(2)), is the only Commonwealth enactment that provides a means of
estimating the duration of pregnancy; it "shall be calculated from
the first day of the last normal menstruation of the pPregnant woman
... or the duration of pregnancy may be ascertained by clinical
examination." Such a legal test, however, is clearly distinguishable
from the biological and ethical question of commencement of pregnancy.

Laws based on section 59 of the British 1861 Act (see C above)
prohibit supply of means to procure a miscarriage, but the same legal
systems usually permit aid and instruction in contraception. They
do not distinguish preventing conception from terminating pregnancy.
(See generally the companion papers by M.P. Embrey and V. Tunkel).

This point has acquired a more acute cutting edge with
development of post-coital ("morning after') contraceptives and
simple means of clearing the uterus and restoring menstrual
regularity by vacuum extraction techniques. A body of medical
opinion exists that believes that some contraceptives might have

...20_



an abortifacient effect by operating to prevent embedding of a
fertilised ovum, in the lining of the uterus. Those regarding
fertilisation of the ovum as the point of conception or ensoulment
may therefore regard what some legitimately use as contraception
as achieving abortion in obstructing implantation and therefore
growth of the fertilised ovum.

The practice of menstrual extraction and the use of post-
coitally taken or operating contraceptives are likely to spread, and
a harmful tension may develop between safe implementation of medical
advances and the provision and enforcement of the law. The public
interest may seem to render the conflict between permissible
contraception and the law on abortion worthy of definitive
resolution.

Judicial Proceedings

Courts clearly serve a major function in clarification and
definition of the law, but they have no power to initiate litigation.
The law's need for judicial clarification cannot be met, therefore, by
the courts acting alone. They must be moved into action by litigants,
whether private persons or organisations, or public officers such as
Attorneys—General or other public prosecutors. Litigants are influenced
by a variety of motives, but public prosecutors, on whom the main burden
of law-enforcement almost invariably falls, may be reluctant to invoke
the criminal process where the law is uncertain; uncertainty itself
furnishes an obstacle to achieving certainty through judicial organs of
state.

This point is reinforced in the experience of abortion proceedings
where it has been noted that doctors are not often convicted, and those
acting in public hospitals are rarely prosecuted; doctors such as Dr.
Morgentaler, Dr. Woolnough, Dr. Davidson and Dr. Emberson ran private
or specialised clinics. The female clients who sought their services
seem not to have been prosecuted at all, possibly because prosecutors
are critically dependent upon their evidence against abortion
practitioners, and trade immunity for their testimony.

Public prosecutors may be expected to respond to administrative
directives, rulings or even opinions expressed by their Attorneys-—
General on the meaning of the law, so that a basic law de jure is
rendered developed law de facto (see III below), and an advanced law in
in principle may become very restrictively construed. The existence of
legal defences that may succeed in court may on practice also influence
the decision to prosecute. Defences such as necessity (and evidence of
good faith) must therefore be understood in the light of their capacity
to lead not to acquittal, but to non—prosecution.

A number of Commonwealth jurisdictions accommodate a right of
private prosecution, permitting anti-abortion activist groups in theory
to initiate proceedings to test the law, and challenge administrative
guidelines they disfavour. 1In practice, however, they have not done
this, and lack a number of procedural means open to public prosecuting
authorities. 1In particular, they cannot gain compulsory access to
evidence, nor can they offer aborted females immunity from prosecution
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for their own criminal acts in return for testimony against abortionists.

Defences must be seen in the cortext of the prosecution's duty to
prove guilt beyond reasonable doubt. Tt must be shown not only that the
defendant acted contrary to the prohibition of the law, but also- that he
had a criminal intention or did not act in good faitb. Evidence of such
intention or lack of good faith may exist in secrecy {(as opposed to
privacy) of the operation, failure to enquire into the woman's
circumstances to establish legal indications, and charging of high fees.
On the other hand, a physician's intention in good faith to save life or
preserve health will in principle entitle him to exoneraticn, as may his
intention to undertake legitimate protection against future pregnancy by
means which might act after fertilisation. Similarly, a physician
honestly undertaking menstrual extraction of a patient complaining of
menstrual disorder and disclosing no recent history of unprotected
intercourse, would commit no offence even in the absence of conducting
a pregnancy test (since at an early stage of pregnancy this would be
inconclusive).

The intention to save life or to preserve physical or mental health
would protect a physician even under a basic law not expressing such
indications for legal abortion. Developed abortion law is inherent in
basic law, and a court following the Bourne decision, which it is highly
likely to do, would lead its legal system from the latter to the former.

Once a prosecutor has shown prohibited conduct to terminate
pregnancy, and supporting evidence of guilty intent or lack of good faith,
a defendant must satisfy the court on a balance of probability of any
defence he raises. A denial that the conduct to terminate pregnancy
occurred or that he was involved in it, must turn upon factual evidence.
If the defendant admits the conduct, however, but alleges good faith, he
must call evidence from which such good faith can be inferred. If he
alleges necessity to preserve life, he must show his genuine belief that
life was at risk. The test is subjective, aimed at what the defendant
himself actually believed, but if the evidence he calls is highly
idiosyncratic it may lack credibility.

The defendant's argument must be admitted in court that pregnancy
endangered not life but long-term physical or mental health, even when
the prevailing basic law shows no such indication for legal abortion,
since the argument goes not to legality of the procedure in itself, but
to the specific defendant's alleged lack of proper intention. A legal
system denying the existence of these defences would be awarding fetal
life priority over maternal long-term health. No legal system in the
Commonwealth claims this ordering of priorities, and no judge is on
record as having instructed a jury in such terms.

In conclusion, it may te emphasised that, while the legislative
focus of abortion provisions tends to concern indications displayed by
a pregnant woman, the judicial focus concerns an accused defendant's
good faith in acting to terminate her pregnancy. The court's capacity
to clarify the law is contained within the confines of the prosecution's
specific case and the defendant's particular defence. If a committee
or other mechanism is established for authorising lawful abortion, a
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defendant may successfully explain his failure to use it. Dr.
Morgentaler, for instance, showed therapeutic abortion committees to be
too unavailable and dilatory. If legislation is silent as to permissive
means but simply expresses prohibition, courts may carve out of the
residual Common law interpretations favouring an adequately well-
motivated defendant. Moreover, however unfavourable to a defendant may
be the judge's instructions to members of a jury (where, as is usual,
trial is by jury), they retain the right to acquit where they consider
in the circumstances that conviction would be unjust,
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III. PROVISIONS FOR IMPLEMENTATION

Table II (see page 71) presents information on provisions for
implementation of Medical Termination of Pregnancy (MTP) services given in
responses received to the Commonwealth Secretariat questionnaire. Advanced
laws disclose certain frequent features regulating the supply of and access
to such services. These features include:

A. Performance by specified professionals
B. Performance at specified institutions
C. Stage of pregnancy

D. Approval procedures
E

. Cost of abortion services

In addition, responses raised matters concerning residency, conscientious
objection, and consent requirements as well as reporting procedures. These are
not tabulated below, but appear to merit consideration, since they are detailed
in a number of advanced laws. A number of responses indicate local practice
of uncertain legal status, particularly in countries with basic and developed
laws.

Patterns of formulation of local provisions vary among Commonwealth
legal systems. The advantages and disadvantages of different approaches are
discussed in this chapter.

A. Specified Professionals

Commonwealth abortion laws range from not specifically stating that
termination procedures be undertaken by specifically qualified persons
to requiring that they be performed cnly by registered medical
practitioners, and even to requiring that the practitioners should have
additional specialty qualifications. The 1861 statute does not direct
that to be legal, abortion must be restricted to registered medical
practitioners, although interpretation of the implied recognition of
"lawful" abortion may suggest this. In jurisdictions where basic law
applies, therefore, the law neither specifically requires that a
procedure be confined to a doctor nor gives a doctor who performs a
procedure any special protection. Abortion is just as serious a risk for
the registered medical practitioner acting in good faith to preserve his
patient's life or health, as it is for the untrained opportunist acting
for momey. It is well understood, however, that in many countries with
only the basic law, many conscientious physicians terminate pregnancies
upon grounds they, their colleagues and their communities consider
justified. Prosecuting practice confirms this, in that enforcement of
the law is considered only against untrained practitioners, and usually
then only upon the incident of causing death. Some Commonwealth
authorities, aware of ambiguities in their basic law or developed law,
have evolved adminstrative practices to safeguard the position of
physicians who undertake MTP for specified indications by reducing (to
the practical point of eliminating) the possibility of their prosecution.
(See, for instance, the Kenya Health Minister's 1976 statement, Table
III, page 79).



The Bourne case presented the first occasion in the history of
Commonwealth abortion law to consider that, as an element of its legality,
an abortion procedure be undertaken by a physician. This judicial '
interpretation of basic law provides much greater protection against
prosecution for doctors performing MIP upon physical and mental health
indications. 1In countries where the Bourne case is persuasive, therefore,
it is apparent that the law affords protection to doctors who act in good
faith.

The Singapore Abortion Act, 1974, not only expresses the nature of
this criminal immunity but advances it into the area of civil law. It
provides in section 9 that:

"No registered practitioner shall be liable civilly or
criminally for carrying out treatment to terminate a
pregnancy so long as the pregnant woman consents to
such treatment and so long as such treatment is not
carried out in a negligent manner."

The exception from protection in the event of negligence may be
contrasted with section 8 of India's Medical Termination of Pregnancy
Act, 1971, which simply states that:

"No suit or other legal proceeding shall lie against any
registered medical practitioner for any damage caused or
likely to be caused by anything which is in good faith
done or intended to be done under this Act."

Advanced laws invariably provide that the procedures they govern
shall be perfcrmed only be registered medical practitioners. Other
jurisdictions may approach this result directly through their provisions
against the unqualified practice of medicine.

Singapore, India and the Northern Territory of Australia are the
three Commonwealth jurisdictions that require, by statute, regulation or
rule, that registered medical practitioners have specified qualifications
beyond those of general practitioners. The Singapore statute states that
a registered medical practitioner must have 'such medical qualifications
as may be prescribed;'" (section 2(1)(a)). The Singapore Abortion
Regulations, 1974 prescribe qualifications needed for doctors to do early
abortions and those for late abortions. A medical practitioner in private
practice doing abortions up to the 16th week requires at least six months
experience in an obstetrics and gynaecology unit of a Singapore
Government Hospital or a hospital recognised by the Minister of Health
and Home Affairs. For doctors in private practice doing MIPs up to the
24th week, the 1974 Regulations (section 3(2)) require any of the
following qualifications:

"(a) Master of Medicine (Obstetrics and Gynaecology) of
the University of Singapore;
(b) Fellow of a Royal College of Surgeons; or
(¢c) Member or Fellow of a Royal College of Obstetricians
and Gynaecologists."

A doctor "emploved by the Government and who holds, or has held, an
appointment in a surgical or obstetric unit of any Govermment hospital
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for a period of not less than six months shall be regarded as having

acquired the requisite skill for carrying out treatment to terminate
pregnancy' between the loth and the 24th weeks (Reg. 3(3)).

The Singapore law waives the prescribed qualifications for a
registered medical practitioner doing an MTP, section 11 providing that:

"where the treatment to terminate pregnancy consists solely
cf the use of drugs prescribed by a registered medical
practitioner and does not, therefore, include any surgical
operation or procedure it shall not be necessary —-

(a) for the registered medical practitioner to hold the
prescribed qualifications or to have acquired skill
in such treatment over such period as may be
prescribed ,.,."

The Indian Medical Termination of Pregnancy Act, 1971 (section 2(d))
provides that a registered medical practitioner have "such experience or
training in gynaecology and obstetrics as may be prescribed by rules made
under this Act.'" Rules made in 1975, changed in order to simplify rules
of 1972, allow for a registered medical practitioner to qualify through
on the spot training:

"if he has assisted a registered medical practitioner in
the performance of 25 cases of medical termination of
pregnancy in a hospital established or maintained, or a
training institute approved for this purpose by the
Government." (Rule 3(b)iii)

or if he has one or more of the following qualifications:

1. Six months of house surgery in obstetrics and gynaecology.
2. A postgraduate degree or diploma in obstetrics and gynaecology.
3. Three years of practice in obstetrics and gynaecology for those

doctors registered before the 1971 Act was passed.

4, One year of practice in obstetrics and gynaecology for those
doctors registered on or after the date of commencement of the Act.

The purpose of these revised Rules is to enable a doctor who
fulfills one or more of these qualifications, experience or training
in obstetrics and gynaecology, to perform abortion, without obtaining
any further certificate from any authority. The onus has thus been
laid on the doctor himself to ensure that he fulfills the qualification
prescribed under the Rules before undertaking abortions, or face the
consequences of not possessing the requisite certification, by being
penalised under the Indian Penal Code for conducting an illegal abortiom.
This has been done because such Certifying Boards seldom functioned and
alsc because legal abortions are only permissible either in a hospital
owned or maintained by Government or a 'place'" approved for this
purpose by Government. (See III B below).

From observations on confining procedures to medical practitioners,

and to those of them having specinl qualifications, a number of contending
arguments emerge. It may at first seem difficult to oppose concentrating
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abortion procedures exclusively in the hands of qualified physicians.
Protection of the health of women is an interest of the highest individual
and social priority. Emergency wards, and cemetries bear dismal testimony
to the work of the unqualified. Equally, it is obvious that late

abortion by surgery does more violence to delicate physiology and pysche
than a procedure assisting routine menstruation, and compels the
attendance of the most relevantly skilled physicians and advanced
appliances. The argument finds support in the practice of conscientious
physicians referring late and potentially complicated cases to
appropriately equipped facilties.

The argument in favour of ensuring high standards is compelling,
especially since adverse reactions to routine procedures may in principle
arise from any individual case. Nevertheless, the argument can be over-
stated and its emphasis upon excellence may both condemn the merely good
and disregard reality. If medical procedures require performance by only
the most highly skilled, many fewer could be undertaken than in fact are,
and skills would be more difficult if not impossible to develop. Leading
physicians delegate many procedures, for which they remain medically
responsible, to their staffs. They advise, supervise, and are at hand,
for instance, in the event of an emergency.

In both developed and developing regions of the Commonwealth,
properly trained midwives, public health nurses and comparable health
and auxiliary personnel can conduct procedures early in pregnancy under
adequate supervision. An advantage of their involvement may be their
atility to provide a higher quality of pre- and post-abortion care and
counselling than a busy physician, thereby securing better and more
confidential overall patient management. They already play an important
role in fertility control, including menstrual regulation to which the
earliest abortion is analogous. Further, as research produces non-
surgical abortifacients with controllable side-effects, a physician's
proximity to their employment can be reduced, and effective management
can be projected along more extended lines of delegation. Legally
restricting medical services to the most scarce and costly personnel
may prejudice community services.

In countries where qualified physicians are in inadequate supply,
or are unevenly distributed, moreover, many procedures have to be under-
taken by health and auxiliary personnel, The alternative is the
unavilability of such procedures to those unable to acquire privileged
treatment, and in particular by purchase. To set artifically high
standards for delivery of overall health care seems unrealistic and
indefensible in creating a service genuinely intended to relieve
hazardous or oppressive pregnancy a given society has decided may be
terminated. The allocation of health care resources to achieve
optimal social berefit and justice is a continual concern of governments
and national health professional organisations, and there may seem no
case to distort the balances naturally devised by statutory directives or
prohibitions centred upon pregnancy termination as opposed to other
medical procedures. In particular, deployment of scarce medical
specialists must be governed by overall strategies of hospital and other
facility administrators to accommodate unscheduled priorities, and the
rigidity of legislative prescriptions may have no place here. No other
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laws specifically direct responses to medical needs, since medical
personnel are trusted to balance performance of procedures and resources.
Abortion services seem on medical grounds not to warrant such legislative
intervention.

Specified Institutions

For the same reacscon that most Commonwealth abortion laws do not
specify professional qualifications for MIP, being only basic or
developed laws, so equally they do not specify where procedures may be
conducted. There may be the same merit in non-specification moreover,
namely that reliance must be placed in health administrators to
accommodate their services to their institutional resources, Rigid
statutory formulae may not improve their distribution of services but
may obstruct appropriate response to health needs.

Advanced laws, such as exist in, for instance, Singapore and India,
tend to accommodate MIP in defined government hospitals, and in other
facilties specifically given health ministry approval. While all
advanced laws thus accommodate both public and private sector facilties,
however, the latter may be restricted in practice by requiring standards
difficult for them to satisfy, or by not stating what the standards are.
Canadian law, for instance, permits therapeutic abortion committees to
approve procedures "in an accredited or approved hospital"” (Criminal
Code, section 251(4)(a)), as defined by central and provincial authorities
for accredited and approved hospitals respectively, but the Badgley
Report found as a matter of experience that:

"Hospitals which would be permitted to establish a
therapeutic abortion committee in some provinces would
not be allowed to do so in other provinces. The
requirements- did not specify the services and facilities
required for the abortion procedure when this operation
was done on an out-patient or in-hospital basis or by
the length of a patient's pregnancy.' (p. 106)

Differences between standards required of facilities undertaking
out-patient and in-patient services will become important as technology
advances and barriers to early abortion are removed. Advanced laws
seem not adequately to deal the with difference, however, relegating
the function of specification to subordinate regulations or rules.

These appear to be based upon consultations between legal and health
personnel, and embody the detailed accommodation of needs to resources
that comprises the discipline of hospital administration. The exercise
is of inherent interest, and no doubt offers esoteric satisfactions, but
it may also appear to degenerate intc the drafting and promulgation of
words that either support a weighty enforcement bureaucracy, or will be
ignored. Insofar as they embody current nractice, their expression does
not control it, and insofar as they vary from practice, they either
restrict hospital and other services which physicians are prepared to
undertake, or create areas of shadowy legality.

Experience discloses that the complex authorising mechanisms with
which countries such as India and Singapore initiated advanced laws,
have been progressively simplified. 1India‘s first Rules implementing
the Medical Termination of Pregnancy Act, 1971 were changed within five
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years to ease the accommodation of places providing MTP services. Under
new Rules (Ruie 4(6)), MTP clinics can obtain a licence issued by
Goverrmment simply upon a recommendation from the district Chief Medical
Officer rather than prove conformity to 1971 requirements of specially
devised and rarely constituted certifying boards. An exception to the
locational requirement is given in section 5(1) of the Medical Termination
of Pregnancy Act, 1971 "that the termination of such pregnancy is
immediately necessary to save the life of the pregnant woman.' Singapore
has excluded MTP by use of drugs alone from its specific approval
mechanism. The British Department of Health and Social Security in 1975
authorised termination of pregnancies of under 12 weeks' duration in
private day-care abortion centres, and immediately licensed two private
charity organisations to operate.

The argument in favour of detailed supervision is that it promotes
a high quality of care, and reduces or accommodates emergencies.
Similarly, it may be required in late, surgical abortion when a viable
fetus may be produced. The contending arguments are that closely
drafted regulations over—intensify adminstrative and penal concerns
irratiorally; early abortion is shown to be safer than normal childbirth,
management of which is not hedged around with such provisions. Medical
procedures other than for MIP are not sc govermed, and it may be
appropriate to trust the clinical judgment and resource—allocation of the
medical profession in conducting such procedures no less than in
conducting others.

Stage of Pregnancy

It is uniformly recognised that earliest abortion is safest abortion,
and that the later in pregnancy a procedure is undertaken, the more
demanding it is of trained skills and scarce resources. This explains
the implementing provisions of advanced laws noted above directing later
abortions to more highly trained specialists and better equipped
facilities. 1In addition, some enactments excluded the availability of,
for instance, social or socio-economic indications for later abortion,
leaving only justifications of preservation of life or health. Further,
the Indian Medical Termination of Pregnancy Act, 1971 requires the
approval of two registered medical practitioners between 12 and 20 weeks
of pregnancy, but requires only the opinion of the performing doctor
during the first 12 weeks. These provisions expose a rational progress-—
ion of permitting earliest abortion on the broadest indications, through
permitting later abortions on restricted grounds to permitting child
destruction "for the purpose only of preserving the life of the mother."”
(English Infant Life (Preservation) Act 1929, section 1(1)).

A number of advanced laws establishing provisions on employment of
specified professionals and/or specified institutions exclude their
application where there is risk to the woman's life or of grave injury
to her health., The development is expressed in the Criminal Law
Consolidation Ordinance (No. 2) 1973 of the Northern Territory of
Australia. This permits a gynaecologist or obstetrician acting in a
hospital to terminate a pregnancy not exceeding 14 weeks' duration upon
general therapeutic and eugenic grounds, confirmed by a second opinion.
It allows any medical practitioner to act alone where a woman's
pregnancy is of not more than 23 weeks' duration if immediately necessary



to prevent grave injury to her physical or mental health, and to act at
any later time for the purpose only of preserving her life.

The argument in favour of increasingly narrow permission of MTP is
that duration of pregnancy increases risks of its termination. This
argument presupposes, however, that early aborticn is available and
accessible, but approval procedures and similar non-medical requirements
may cause delays in the timing of procedures that bring them into later
periods when they are proscribed by increasingly restrictive laws.
Similarly, such laws may negative a eugenic indication for therapeutic
abortion, since certain congenital disorders affecting a fetus may occur,
be caused or be detectable only later in pregnancy. Amniocentesis to
monitor genetic defects, for instance, is impossible to perform until
pregnancy is 14 to 16 weeks advanced, and requires four to six weeks to
culture results. Limits may, of course, be prudent, but their
application may be better left in the hands of physicians aware of all
the circumstances of each case at the time of occurrence rather than be
predetermined by legislators. Limits may be provided in flexible
guidelines laid down specifically for a particular facility or region
based on local and up to date knowledge.

Responses to the Commonwealth Secretariat's questionnaire indicated
that in practice such guidelines often exist. Ghana's interpreted
developed law, for instance, is confidently applied by medical

practitioners up to a 16 week period, while the Bahamas' similar law
is comparably applied up to 20 weeks, but others, such as Belize, run up

to 28 weeks. Still others, such as Tasmania, indicate a limit of
viability, leaving it up to the discretion of the doctor to determine
such a state. The fact that these practices parallel express provisions
in advanced laws suggests that they offer the same benefits of conscient-
ious protection of patient's health, but also offer a level of adaption
to evolving local circumstances legislation may obstruct.

Approval Procedures

Since most laws are at the basic or developed stage, they have no
implementing provisions governing approval of MIP. They require,
however, that a physician act in good faith, and the traditional method
in practice of demonstrating good faith is to obtain and document a
second medical opinion. This shows the procedure not to be clandestine,
and may dilute or obscure responsibility for its choice and, more
therapeutically, bring more information and critical judgment to bear on
the circumstances. Advanced laws have institutionalised this by
incorporating requirements of documented concurring opinions or of
committee majority approval.,

These laws are illustrated by the requirements of the British
Abortion Act 1967 that "two registered medical practitioners are of the
opinion, formed in good faith'" (section 1(1)) that an indication for
abortion specified in the Act is satisfied; regulations under the Act
(see Appendix II, page 92) govern certification of these two opinions,
but they are not required to agree as to the indication justifying the
approved abortion. The Indian Medical Termination of Pregnancy Act, 1971
requires for pregnancies between 12 and 20 weeks the opinions of 'not
less than two registered medical practitionmers' (section 3(2) (b)),
although it does not state when more than two opinions must be sought nor
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indicate the effect of the two being a minority of five or more opinions.

More specific and demanding is the Zambian Termination of Pregnancy
Act, 1972, section 3(1), which permits a registered medical practitioner
to perform an abortion:

"if he and two other registered medical practitioners,
one of whom has specialised in the branch of medicine
in which the patient is specifically required to be
examined before a conclusion could be reached that the
abortion should be recommended, are of the opinion,
formed in good faith..."

that physical or mental health, or eugenic indications are satisfied.

The most bureaucratic approval procedure exists under the
Canadian Criminal Code, section 251(6) allows an accredited or provincially
approved hospital (see B above) to constitute a therapeutic abortion
committee "of not less than three members each of whom is a qualified
medical practitioner,” a majority of whose members may
then authorise abortion to be performed by " a qualified medical
practitioner, other than a member of a therapeutic abortion committee
for any hospital,"(section 251(4)(a)). Complex though approval
procedures may be, however, most provide exceptions for cases of emergency
when life or health are at grave risk, and in any event the Common law
justification of necessity would apply to such emergency, as the
Morgentaler case showed in Canada.

The case for an approval procedure is to authenticate that
abortion is performed only on a legal indication; the fact that the
indication approved is not required to be common to the two or more
opinions, suggests that the procedure is not really aimed at improving
health care. It may be argued against such a legal requirement, however,
that insofar as it embodies medical practice it is superfluous, and that
in establishing form, it may fail to protect substance; that is, the
second opinion may be given as a matter of routine, and the woman's
condition not really be independently assessed. As in the case of
other implementing provisions, moreover, the requirement distinguishing
abortion from other comparable and more drastic medical procedures.

Further problems arise with a committee system, the abolition of
which in Singapore after five vears' experience may be instructive.
Committee references increase delay (see IV C, page 42), reduce
privacy, and can be unduly humiliating and degrading in a field where
many women are routinely shy, not just because of embarassing origins
of their pregnancy. Committee approval, in common with other second
opinion provisions, may also increase the costs of MIP; few laws govern
the fees that may be charged for that opinion. The incentive to earn
fees may be medically counter-productive, it may be noted, in that a
doctor requested to offer a second opinion may have an incentive to
favour abortion to induce the referring doctor to seek subsequent
opinions from him in other cases. Finally, it may be noteworthy that
no Commonwealth laws provide for a formal appeal procedure against the
opinion of doctors or hospital committees.

- 31 -



Costs of Abortion Services

The costs of abortion services are absorbed and distributed according
tc a variety of patterns in Commonwcalth countries and jurisdictions, and
the law implements the patterns that are favoured and pursued. They range
from the national health and insurance scheme of the welfare state such as
operates in the United Kingdom to unorganised recourse to individual self-
reliance, in which the consumer of a service bears full economic cost.

Legislation regulating national health services makes no special
reference to abortion, and governmental health insurance schemes operating
within less comprehensive welfare programmes similarly absorb abortion
costs along with other costs. The expenses can be broken down auite
comprehensively to include, for instance, the costs of running referral
services, pre—-abortion testing and counselling, obtaining two or more
medical opinions, providing the procedure itself, follow-up care and lost
income to the woman for the time taken for the treatment. These costs
clearly are greater the later the abortion is undertaken, but they must
be set against less immediately calculable but more weighty costs. These
include, for instance, the wasted investment in instruction of. an
unmarried girl whose education and career are ended by having to support
an unwanted child, the economic loss of a trained woman leaving the
labour market, or the public costs of maintaining a severely deformed
child whose birth eugenic abortion could have prevented. The economic
cost must also consider the expense of not having a safe legal abortion
service, namely the cost of having unsafe illegal abortion. Items
include maternal mortality and morbidity, involving hospital resources
tied up in treating septic abortion and the aftermath of female internal
mutilation.

Few responses to the Commonwealth Secretariat's questionnaire were
informative on costs, and those touching the issue gave only limited
information. Most governments replying provide free services in public
hospitals, or a subsidised service depending on the patient's means or
those of her family. Table II below shows some costs detailed, those
from Australia most clearly distinguishing costs to govermment from those
borne by the woman. The fear that desperate abortion applicants are
easily exploitable by mercenary physicians is faced by statute, however,
only in Singapore's Abortion Act, 1974. Subject to a power of Ministerial
variation, section 10 provides that:

"(1) Where treatment to terminate a pregnancy 1s carried
out in a government hospital the fee payable for
such treatment shall be five dollars.

(2) Any additional hospital costs that may be incurred
in the Govermment hospital where such treatment is
carried out shall be borne by the pregnant woman."

This means, of course, that she is responsible for meeting such costs,
not that it is improper for another to pay them for her.

Remuneration of physicians may be by the state on a salaried basis
or on a fee—for-services basis. Limiting fees pavable for salaried
services raises no issues specific to abortion, but limiting fees in the
private sector may make services less available to women with the means
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to pay without making them more available to women without such means.

No abortion laws in Commonwealth countries address the issue of the supply
and social equity of abortion services through regulation of the cost
mechanism.

Additional Provisions

(i) Citizenship or Residency Requirements

Countries that have enacted advanced laws may have feared that
these might attract women from other countries within their regions.
Accordingly, two Commonwealth jurisdictions (Singapore and South
Australia) implement such laws subject to the condition that women
having recourse to them must have a proper link with the country,
usually citizenship or residency of defined duration. Countries
with established national health programmes may be less attractive
to this issue, however, since they have usually worked out general
policies for supply of health services to non—-nationals.

The United Kingdom in particular is accustomed to visitors
coming specifically for the specialised health services offered in
the prestigious centres of private-sector medicine.

Singapore, for instance, may have intended to discourage the
chanelling of abortion services to women from nearby countries with
restrictive laws. Section 3(3) of its Abortion Act, 1974 provides
that:

"No treatment to terminate pregnancy shall be carried
out ... unless the pregnant woman is a citizen of
Singapore, or is the wife of a citizen of Singapore
or unless she has been resident in Singapore for a
period of at least four months immediately preceding
the date on which such treatment is to be carried
out "

the terms conclude, however, that:

"the provisions of this subsection shall not apply
in any case where such treatment is immediately
necessary to save the life of the pregnant woman.'

Although the selection of the four-month period may not have
been done with this intention, its effect may be to provide for the
termination of non-citizens' pregnancies commenced in Singapore.
The amended Criminal Law Consolidation Act, 1935-1969 of South
Australia, however, requires only two month's residence. Some
physicians apply this provision as not necessarily requiring the
residence test to be satisfied immediately prior to the operation.

South Australia may be concerned with inter-state services
within Australia rather than with the more international concerns
felt by Singapore, but the Badgley Committee in Canada showed how
parochial individual hospitals can be in evolving practice patterns.
Anxious to confine their abortion services to the population of of
their general catchment area, hospital committees simply decline
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(i1)

applications from women whose given home address lies elsewhere,

Such residential grounds of exclusion from services are not included

in the Criminal Code, however, ‘-ut exist In such documents as

hospital by-laws to which the general public does not have easy access.

Conscientious Objection Clauses

Basic and developed laws, being only negatively phrased, do not
positively accommodate the conscientious beliefs of medical, health
and auxiliary personnel. Several advanced laws allow those with
religious or other conscientious objection to induced abortion per
se, as opposed to objection based on the features of an individual
case, to be exempted from participation. In contrast to the
Canadian and Indian laws, which have no such provision, the British
Abortion Act 1967 expresses its conscience clause widelv. Section
4(1), provides that:

" ... no person shall be under anyv duty, whether by

contract or by any statutory or other legal
requirement, to participate in any treatment
authorised by this Act to which he has a conscientious
objection:

Provided that in anv legal proceedings the burden
of proof of conscientiocus objection shall rest on the
person claiming to relv on it."

Cerscierce clauses cover all persons participating in an
abortion procedure, including surgeons, general physicians and nurses,
but do not explain the extent of participation; it is unclear if it
includes, for instance, serving meals, administering general or
local anaesthetic, and giving post-operative care. It mav be made
clear, however, that no-one mav invoke his own conscience in an
emergency, since section 4(2) of the British enactment declares that:

"Nothing in subsection (1) of this section shall
affect anv dutv to participate in treatment which
is necessary to save the life or to prevent grave
permanent injury to the physical or mental health
of a pregnant woman."

The presence of a conscience clause does not compel those
prepared to participate in abortion to serve in any particular case
when conditions of the law are satisfied, but they cannot invoke
the conscience clause to be exempted from a particular case.
Equally, a phvsician could not invoke the clause to avoid operations
as part of his public hospital duties while undertaking them in his,
private practice.

Requiring that one claiming this exemption shall discharge the
burden of proving his censcientious conviction on the general issue
of induced abortion simply reauires him to show the cenviction he
has, and not his adversary in litigation to prove the beliefs he
does not have. This in compatible with his burden under standard
litigation. The British Abortion Act 1967 includes an evidentiary
aid in Scottish proceedings that Zambia applies universally.
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(iii)

Section 4(3) of the Zambia Termination of Pregnancy Act, 1972,
provides that:

"In any proceedings before a court, a statement on
oath by any person to the effect that he has a
conscientious objection to participating in any
treatment authorised by this Act shall be sufficient
evidence for the purpose of discharging the burden
of proof /that he holds such objection/."

It may be noted that in jurisdictions incorporating conscience
clauses, medical professional associations usually insist as an
ethical requirement that exempted phkysicians refer applicants for
atortion to another physician.

Consent Requirements

Few abortion laws mention consent, although one or two state in
terms what is evident without expression, that the woman involved
must consent to performance of the procedure upon her. The Indian
Medical Termination of Pregnancy Act, 1971, is somewhat distinctive
in saying in section 3(4)(a) that "No pregnancy of a woman, who has
not attained the age of eighteen years ... shall be terminated
except with the consent in writing of her guardian," Most legal
systems contain age coneent requirements, of course, but these are
to be found under general laws on age of majority and, if different,
age of consent to medical procedures or just to surgery. Where age
consent requirements exist, ages vary from the traditional age of
majority of 21, down to the age of independent consent to surgery
in the Canadian province of Quebec of 14; this is the same age as in
the Australian state of New South Wales. Many legal systems also
take into account of concurrent Common law doctrines of the "mature
minor"” and "emancipated minor'', to recognise autonomy in those under
age who in fact take decisions affecting their own circumstances,
for instance, when they live alone, are self-supporting or married.

The question of parental consent or other proxy, substituted
or surrogate consent is also governed under general medical laws.
It raises special difficulties regarding abortion, however, since
such laws permit a parent or other lawful guardian of a child to
veto performance of medical therapy. Legal issues arising for
example when a Jehovah's Witness parent refuses blocod-transfusion
for his child show the nature of the problem. Child welfare laws
requiring guardians to provide their charges with advised medical
care do not seem to resolve the dilemma completely. The problem
may be compounded when the woman's husband is himself a minor. The
usual solution for married minors is to require the husband's
consent for treatment to which his wife is too young to consent
alone (although as an emancipated minor she may be authorised); but
since age of marriage provisions are usually not always integrated
with medical consent laws, he may give decisive consent to surgery
on his wife when he is strictly unable to give consent to surgery
upon himself.

While a husband's consent may be required on grounds of his
wife's minority, no Commonwealth law requires his consent as a
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(iv)

party interested in the continuation of the pregnancy; similarlv, no
abortion laws consider the continuing interest of the biological
partner in the pregnancy he created. The only recognition of his
intervention is found under section 5 of Singapore's Abortion Act,
1974 providing punishment for anyone coercing, intimidating,
compelling or inducing a woman to undergo abortion against her will.
(See II, F, ix, page 18 ).

Reporting Requirements

The special regard in which the abortion procedure is held is
shown in the frequent, complex and individualistic provisions for
reporting to government departments on procedures performed and
patients' characteristics. These spawn related provisions governing
protection of confidentiality and the nature and duration of storage
of data. Appendix II below gives illustrations of reporting
provisions under the laws of Britain and of Singapore.

Compatibly with the variety of provisions, for instance, on
pre—-termination or post-termination reporting, they disclose no
uniform purpose. They may be designed to guard against operations
being performed in breach of the law, or to show that only lawful
procedures are conducted in public facilities, or in private
facilties. Some furnish data for analysis by health care researchers,
or demographic or epidemiological evidence, but these purposes may
be inconsistent with provisions limiting access to reports to preserve
the patient's confidentiality. Similarly, scientific use of reports
is constricted in that thev tend to be confined to abortions
performed, as opposed to procedures sought.

The Canadian Criminal Code, for instance, provides in section 251
(5) that the Minister of Health of a province may by order require
that he be furnished with a certificate of medical opinion authorising
abortion, ''together with such other information relating to the
circumstances surrounding the issue of that certificate as he may
require;'" he may also require the operating physician to give similar
information. There is no comparable power to obtain reasons for
refusal of an operation, even though refusals were shown in the
Badgley Report often to be based on a health facility's inability to
cope with demand for abortion services because the provincial health
ministry has failed to make adequate resources available.



A.

IV. NATIONAL ASSESSMENTS AND PROPOSALS FOR CHANGE

Generallz

Table I11 below presents the information received in response to the
Commonwealth Secretariat's questionnaire on evaluation of present laws in
Commonwealth jurisdictions, and changes proposed by governments and
professional associations. Specially appointed governmental commissions
have recently reported on the operation and effects of advanced laws (for
listing of governmental Reports see page 129) and other such commissions
and, for instance, medical associations in jurisdictions with basic and
developed laws, have made observations and propesals for change. These
documents and commentaries vary in scope, purpose and depth, but together
they provide streams of evaluation that feed into a pool of common
experience of how abortion laws operate. Beyond these more traditional
sources of information and criticism of legal availability of abortion
services, a number of government-sponsored and independent groups
concerned with the social, legal and economic status of women have
expressed views, most of which favour refinement of existing legal
prohibitions. From these more and less systematically undertaken
investigations, proposals have arisen for such legal changes that reflect
upon the unsatisfactory situations jurisdictions experience. A commentary
on these assessments and proposals for change follows.

Opposition to changes broadening the scope of legal abortion has been
expressed, of course, from predictable and also less predictable sources.
Such opposition infrequently recommends alternatives to the status quo,
except at times in favour of better family planning, better sex education,
and restraint of the sexual appetite. Equally, however, opponents of
legal change rarely find the situation within their jurisdictions
satisfactory, and their contribution to change is negative in the sense
of challenging proposals for change and ensuring that public debate on
the issue 1s rounded. They add valuable dimensions to that debate, and
give credibility to the processes that, by recorded observation, have
prevailed against them to achieve legal reform.

Continuing opposition to passage of Britain's Abortion Act 1967
expressed itself as criticism of how the Act was being applied, and in
June 1971 a committee was established to review its operation., The
committee headed by the Honorable Mrs. Justice Lane, of the English High
Court, with the exceptional if not unique feature that its fifteen person
membership included ten women, issued its three volume report in April
1974. 1In accordance with the committee's unanimous conclusions, the text
and effect of the Act were not changed, although subsequent thinking has
brought about very minor changes in the implementing Regulations. (See
Appendix 11, page 100).

A comparably thorough statistical study was undertaken in Canada
from late September 1975 under the auspices of the three-person (two
female) Committee on the QOperation of the Abortion Law, chaired by
Professor Robin Badgley and presenting its 474 page report in January
1¢77. VUnlike the Lane Committee, the Badgley Report was expressly
excluded from making recommendations for change of the law, but the data
it presented furnish material for criticism of Canadian abortion law,
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and point to paths it might beneficially follow. The New Zealand Royal
Commission on Contraception, Sterilization and Abortion was established
in June 1975 under the Honorable Mr. Justice McMullin with a six-person
(three female) membership. 1Its 454 page report, published in March 1977,
was more philosophical than that of the Badgley Committee and less
statistical than either the Lare or Badgley Reports, perhaps because its
terms of reference were to consider legal,social and moral issues. It
was enabled to consider legal change, however, and appears to have
modelled its approach to the issue of abortion on that of the Lane
Committee. The New Zealand Government has undertaken to introduce a Bill
to implement recommendations made by the McMullin Committee for legal
reform.

There is currently pending in Australia, a report which may prove
comparable to those described above in size and scope, but dealing less
specifically with abortion. The Report of the Royal Commission on Human
Relations chaired by the Honorable Mrs. Justice Fvatt, may, however,
consider the location of abortion provisions in the interaction of state
and federal laws.

There already exist in Australia annual reports of the standing
Committee Appointed to Examine and Report on Abortions Notified in
South Australia. This was established by the Govermment of South
Australia to monitor the operation of its amended law, with authority
to interview those who might be abusing its provisions. The value of
annual or other periodic reports is in their ability to identify evolving
attitudes to the practice and law of abortion. The sixth annual report
(for 1975) of the South Australian Committee was able to observe, for
instance, that "it is evident that much of the heat in debate over this
Legislation is cooling" (p.3), and that evidence existed that "may
indicate a more general acceptance of the 'on demand' principle."(p.5).

Not more trivial in substance but more simple in form are reports
such as those of the Senate Select Committee on Population Trends in
Fiji, whose Second Report (1976) included a Review and Recommended
Revisions of Abortion Laws of Fiji. This relatively brief (16 pages)
report is wide ranging and perceptive, looking out from a confined base
to a world-wide horizon. Noting the evclving status of women, for
instance, the Committee recorded that 'countries which have adopted
most liberal abortion laws are those which, with the exception of Japan,
have most fully recognized ard implemented an equal status for women."
(para. 27). The Committee concluded its review by recommending adoption
in principle of the British legislation of 1967, but interestingly
rejected the need for a second medical opinion, urging that 'the decision
to perform an abortion be with the patient and her physician.” (para. 137
(4)). It had already observed the claim that 'the procedure under which
abortion petitions are reviewed by hospital committees is but a thinly
disguised attempt to perpetuate men's control over women in view of the
all-male or nearly all-male composition of such committees.' (para. 28).

A number of medical reports favour introduction of indications for
abortion drawn from the British Abortion Act 1967, but add a further
indication found in an explanation of the Indian Medical Termination of
Pregnancy Act, 1971. Explanation II of section 3(2)(i) is that:
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"Where any pregnancy occurs as a result of failure of any
device or method used by any married woman or her husband
for the purpose of limiting the number of children the
anguish caused by such unwanted pregnancy may be presumed
to constitute a grave injury to the mental health of the
pregnant woman,"

There is no reason in principle,of course, to presume that an unmarried,
separated or widowed woman's anguish of mind would be any less.

The Report of the National Committee on the Law of Abortion of
Barbados, published in March 1975, and, for instance, the St. Vincent
Medical Association in its independently developed report of May 1977,
considered the most useful role of abortion 1s not to replace or rival
contraception, but to provide back-up or fail-safe insurance. It seems
proper that a woman taking the step to seek contraceptive guidance,
should be offered protection against pregnancy while means available
continue to have an irreducible minimum risk of failure.

Replies to the Commonwealth Secretariat questionnaire show mechanisms
for legal reform to be well in place in many countries, although many
intend to broach the subject at the level of public debate with caution.
The Law Reform Commission in Ghana put forward three alternative draft
proposals in 1973, and the National Population Council of Nigeria has
recommended abortion on request following the Nigerian Medical Associat-
ion's support of law based on the 1967 British enactment. Similarly, Bar
Asscciations in several countries have recommended broader grounds for
abortion. A Bill directed to formulating an advanced law received
consideration in 1973 by a Select Committee of the Legislature of Bermuda,
and Nauru is considering a comparable Bill in line with reform of its
criminal code. Other jursidictions facing issues of legal control of
abortion need not be cited since they are shown in Table III (see page 79)
to demonstrate the wave of concern in the matter sweeping through
influential agencies in Commonwealth jurisdictions.

Distinguished by their inactivity are the courts. Canada, Australia,
New Zealand and Fiji have recently experienced proceedings that have gone
far to clarify and develop their laws, but these proceedings are
exceptional even in the jurisdictions in which they occurred. The dearth
of prosecutions for offences against abortion laws shown them to be almost
completely unenforced. The overwhelming majority of jurisdictions have
no recorded instance in their recent or longer-term history, or indeed
ever, of a prosecution of an illegal abortionists or of a woman employing
his services, or performing a procedure upon herself. In view of the
significant rate of illegal abortion, its known burden upon the publicly
funded emergency services of pgeneral hospitals, and, most tragically,
the number of dying declarations of victims of illegal procedures naming
the abortionists, it appears that prosecuting authorities have no
intention of using the law's penal provisions to eliminate or at least
reduce the rate of illegal abortions. There is little short of perfect
uniformity within Commonwealth jurisdictions in law-enforcement
authorities giving abortion law execution very low priority. This in
itself gives cause to assess the expression and effect of these
frequently violated, rarely enforced laws, and compels ideas of bringing
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the terms of the law into accord with the experience and potential of
their enforcement.

A not uncommon inspiration for reform of the law arises from its
unsuccessful use in litigation, and the two major abortion law reports
published in 1977, Canada's Badgley Report and New Zealand's
McMullin Report, were closely associated with prosecutions of physicians
who terminated pregnancies in specialised clinics. In the Morgentaler
and Woolnough cases, furthermore, the juries acquitted the physicians
in the face of knowledge not only of the nature of the incidents charged,
but of the nature of the procedures the physicians were in the business
of undertaking.

The main findings and, where they were made, proposals for change
recommended by the Lane, Badgley and McMullin Reports are commented on

below.

Report of the Committee on the Abortion Act (The Lane Report: Britain,1974)

For the purpose of evaluating the effects and workability of an
advanced law, perhaps the most important recommendation of the Lane
Report is for ...

"the wording of the ZZbortiog? Act laying down the
criteria for abortion to be left unamended,' (page 71).

The Committee's confirmation of the 1967 Act's indications for
abortion, after its members undertock a considerable depth of study and
received representations based both upon experience and principle, places
the burden of proving his case upon anyone arguing against introduction
of such a law, or against its introduction in this form. The Report
contains evidence from which such a case may be built upon particular
issues, but on a clear balance the Committee reports unanimously "that
the gains facilitated by the Act have much outweighed any disadvantages
for which it has been criticised,” (para. 605). It was concluded that
"By facilitating a greatly increased number of abortions the Act has
relieved a vast amount of individual suffering," (para. 600). This
leaves open the question, of course, of how it might be improved to
relieve more.

The Report identified needs that may have appeared obvious, such as
for better preventive action, education in sexual life and its
responsibilities, the wide-spread provision of contraceptive advice and
facilities, and for abortion facilities in public hospitals. The lack
of the last in particular resulted in "marked inequalities over the
country in the provision of services.” (para. 601). The Lane Committee
commented on abuse of the Act by a small number of richly-rewarded
physicians, but desired equality in providing that the speed and
confidentiality of service they offered should be available as well in
the public sector, without women having to pay exorbitant fees. The
solution to abuse was considered better sought by provision through
administrative and professional action than by legislation.

The Lane Committee recognised the problem of the ethical claims of
the fetus, and the conflict with those of the mother and her existing
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family, but declined to take a position as a Committee, because of the
individual quality of the decision required to be made. More incisively,
however, the claims of a conscientious objector to participation in
abortion procedures were identified, and evaluated at a lower level than
the claims of women to therapeutic services as legally defined. With
"great reluctance and hope that the occasions for such a decision will

be rare'", the Committee stated the view that "the needs of the many must
take priority and that inevitably some who refuse this work may not
obtain a particular appointment" (para. 607).

At a wider level, the Committee realised that its 'generally tolerant
attitude may disappoint those who see the Act and its workings as evidence
of a serious and progresssive decline in the standards of morality in
sexual behaviour" (para. 608), but was no less concerned with "the woman,
who, after anxiety, heart-searching and doubt, decides to seek an
abortion" when in '"a situation which would often be tragic for her" (para.
609) . The view was expressed that "we do not think that the Abortion Act
can be interpreted, or should be used, in a punitive way in an attempt to
improve this society's morals and to diminish sexual misbehaviour.'(ibid.)
Noting the rapid changes in attitude and opinion since the Act was
passed, the Committee observed that "Progress in the emancipation of women,
advances in medical research and the pressures of a population explosion
«.. will ensure that further changes will occur."(para. 610). This
observation is compatible with the Committee's recognition that:

"An unascertainable number of abortions performed in
purported compliance with the Act are, strictly
speaking, illegal because of disregard of the criteria
of the Act.'(para. 509).

In its more detailed recommendations, the Lane Report favoured an
upper time-limit for abortion of 24 weeks' gestation, after which
artifical termination of pregnancy should be by inducing labour and
attempting to preserve the life of the child so born; this would restrict,
for instance, the use of saline injection. 1In particular, however, it
was very strongly urged that abortions be performed before the twelfth
week of pregnancy and that delays to such an early procedure be avoided
and minimized by, for instance, greater and more equitable provision of
procedures through the National Health Service. Counselling and after-
care services were recommended with special attention paid to girls aged
under sixteen, higher parity or older women, and those seeking repeat
abortion.

Regarding delivery of abortion services and information, the
upgrading of gynaecclogical services in general was favoured over the
establishment of special abortion units in hospitals. In the private
sector, where referral agencies operate to direct women to private
practitioners, it was recommended that fee-charging agencies be licenced
to exclude from operation those not providing medical consultation.
BReyond that, however, the private sector was to be allowed to function,
without control on fees, special qualification requirements of practit-
joners, or restrictions on supply of services to foreign residents.

Regarding girls aged under sixteen receiving contraceptive
instruction without parental consent or knowledge, differing views
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existed within the Committee; it was reported, however, that:

"A majority of members believe that in exceptional cases
doctors should make contraception available without the
knowledge or consent of the parents where the girl has
refused to consent to their being told, on the ground that
in such cases this may be a lesser evil than allowing
the girl to run the risk of pregnancy,''(para. 245).

Report of the Committee on the Operation of the Abortion Law (The Badgley

Report: Canada, 1977)

The Badgley Committe was established after successive juries found
it had been necessary for Dr. Morgentaler to perforr abortions outside
the permissive terms of the law because in Montreal, a city well served
with hospitals, abortion services were not available within those:terms
The Committee was required "to conduct a study to determine whethér the
procedure provided in the /Canadlan/ Criminal Code for obtaining
therapeutic abortions 1is operatlng “equitably across Canada.," The
Committee found, compatibly with the Morgentaler juries, that it was not,
and the data accumulated provide material for instruction and warning to
jurisdictions about to institute an advanced abortion law. The Report
details the facts and dynamics of inequality, while remaining faithful
to the imposed constraint of not criticising the policy of the law.

Canadian abortion law provides for specially composed therapeutic
abortion committees to consider abortion applications in the light of
indications of developed law; that is, to consider whether '"the
continuation_of the pregnancy ... would or would be likely to endanger
/the woman s/ life or health,"(section 251(4)(c), Criminal Code). The
Badgley Committee found that many physicians and nurses, to say nothing
of patients, did not know the terms of the abortion law, and on being
questioned, revealed significant misapprehensions as to what it allowed.
Many health professionals, for instance, approved the law's tolerance of
indications for abortion such as rape and congenital fetal defect, which
in fact Canadian law does not recognise. It was observed that "lack of
knowledge or inaccurate knowledge about the law poses a major dilemma in
how its procedures operated in practice.'(page 66).

The main problem the Badgley Committee found was one upon which the
members were required not to comment, namely that abortion has been
singled out from the whole range of medical treatments for special
attention. Only special hospitals are eligible to undertake abortion
procedures, by reference to a number of tests of equipment and staff not
uniformly applied; only eligible hospitals can apply for permission to
establish a therapeutic abortion committee, but no such hospital need
apply. A therapeutic abortion committee, once established, can see its
role as fastidiously to screen applicants on medical, pyschiatric and
legal grounds, to safeguard the hospital, its medical and auxiliary staff,
and themselves, from the risk of liability to up to life imprisomment for
participating in an illegal abortion. As against this, other committees
may rarely meet together, but by telephone and correspondence approve
applications as a matter of course, subject only to keeping within their
facility's periodic quota of surgical time and hospital beds that can be
devoted to the procedure.
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Of all civilian hospitals in Canada, only 20 per cent had established
a therapeutic abortion committee. Committees often imposed internal rules
restricting their service where it might be offered within the law. Many
declined applications, for instance, from women living outside their
regular catchment area by setting undisclosed residency tests. The
Committee found that:

"the combined effects of the distribution of eligible
hospitals, the location of hospitals with therapeutic
abortion committees, the use of residency and patient
quota requirements, the provincial distribution of
obstetrician—gynaecologists, and the fact that the
abortion procedure was done primarily by this medical
specialty resulted in sharp regional disparities in the
accessibility of the abortion procedure." (page 28).

Unlike the Lane Committee, however, which favoured upgrading
gynaecological units in general facilities, the Badgley Committee was
persuaded that specialised abortion units or clinics concentrating upon
fertility regulation and female health were of advantage, since concen-
tration of skill and experience increased proficiency. It was found that
"hospitals performing the largest number of abortions had the lowest
complication rate in spite of performing a larger number of abortions in
the later stages of gestation.' (page 29). Specialised centres could also
attract staff, such as nurses, not averse to the procedure.

Safety in abortion is obviously associated with the woman's stage
of gestation, and the Committee favoured making abortion available at the
earliest stage possible. It was found, however, that on average, women
took two point eight weeks after first suspecting pregnancy (mot just after
actually becoming pregnant) to visit a physician, and that after this the
average interval was eight weeks until the abortion was induced. The
eight week average is ominous in light of some committee's "rubber stamp"
approach. The delay resulted from the manner in which physicians,
hospitals and therapeutic abortion committees often interact among them-
selves to evaluate their increasingly desperate and frustrated applicants.
The Badgley Committee found that:

"many patients get the medical 'merry-go-round' treatment.
This sequence of events is costly to the public purse,
heightens the level of stress among patients, and extends
the length of their pregnancies for many women.'(page 19).

For the women legally entitled to abortion, the Badgley Committee exposed
the Canadian delivery system as a health hazard.

Physicians appeared unaware of this situation, a number believing
that Canada had, de facto, an abortion—on-request system. When asked in
a national survey undertaken by the Badgley Committee how long was the
delay between consultation with a physician and induction of abortion,
only one in two hundred recognised it was eight weeks.

The Badgley Committee was unable to comment upon an aspect of the
functioning of abortion committees the lawyer would find the most
disturbing, namely the complete absence of any entitlement of applicants
to due process. Provision exists in the Criminal Code for a provincial
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Health Minister to receive a copy of a certificate authorising an
abortion, together with such other information relating to its issue
and the procedure conducted under it as he may require, although no
Minister appears ever to have takea this initiative. This 1s no
provision, however, for a Minister, an applicant, her physician or any
other person to receive grounds of refusal of an application. The need
for means to question decisions (other than by application to another
committee) may appear from evidence of committee requirements. The
formula of the Criminal Code must be observed, of course, but many
committees impose additional and at times idiosyncratic demands. For
example, a number had residence tests, quotas and gestational limits,
but beyond that many had a series of further requirements. Two-thirds
(68.4 per cent) of committes required consent of the woman's spouse if
she was married and one out of five (18.4 per cent) required this even
if the couple were separated or divorced. Some committees required
consent of the male responsible for conception even if the woman had
never been married.

Related to provincial laws on the age of majority, it was found that
"there was a diversity of consent requirements relating to the age of the
woman and to /consent of/ the father.'(page 238). The age of consent to
medical treatment appears to range from 14 in Quebec, to 19 in some
Maritime provinces, even though the general provincial age of majority
may be higher; in Quebec, for instance, it is 18, This leaves open the
way to uncertainty, since some committees observe the age of consent to
medical treatment (16 in Ontario, for instance) while others in the same
province observe the general age of majority (18 in Ontario). Below the
age of majority or medical consent, which may be above the age of
marriage, the position is even less certain since the girl's parents may
disagree as to therapeutic abortion, and a spouse or other male causing
the pregnancy may himself be a minor.

Reasons upon which abortion committees have allowed abortions are
not more satisfactory. The Criminal Code accommodates no eugenic
indication for abortion such as gross abnormality of the fetus, not a
juridical indication of rape or incest. Nevertheless, in 87.7 per cent
of hospitals the possibility of deformity or congenital malformation of
the fetus was considered in review of a pregnant woman's medical history,
and ''pregnancy resulting from rape or incest was a consideration given
high priority by therapeutic abortion committees, most of which (80.6
per cent) considered their occurrence as valid reasons for the approval
of a therapeutic abortion.'"(page 265). Many cormittees considered in
addition the effect of continuance of a woman's pregnancy on the health
of her family, the economic implications of pregnancy, its extramarital
origin and her age if below 18 or over 40. A majority, however, (68.5
per cent) was not prepared to support an application solely on the
grounds of preventing an out-of-wedlock pregnancy.

About 10,000 Canadian women a year (about one in six having abortions)
have recourse to facilities in the United States and commercial and other
referral agencies are available to ease arrangements. It was detailed
that some commercial agencies misrepresented both Canadian law and actual
costs involved in proceedings in Canada. The Committee found reasonable
doubt about the propriety of their work, but that ''they existed because
there was a demand for their services which was not otherwise being met."
(page 386).
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Report of the Royal Commission on Inquiry (The McMullin Report: New

Zealand, 1977)

The McMullin Comission's terms of reference required the Commissioners
to probe legal, social and moral issues of abortion, and to report on
changes that should be made to the law. The Commission's focus differed
from that of the Badgley Committee, therefore, in many regards, and this
gives added significance to its assessment of evidence of the working of
New Zealand's abortion law, since it closely parallels the Badgley
findings in Canada. It was-found, for instance, that:

"It is apparent from this evidence that widely differing
interpretations of the law have been adopted throughout
New Zealand. Whether a woman or girl has been able to
obtain an abortion has, to some extent, depended on the
particular geographical location in which she has lived
and the view of the law held by the medical practitioners
in the area,"(page 147).

Similarly, a survey of doctors found that "medical practitioners
assumed a knowledge as to the existing law on abortion, which, in the
view of those conducting the research, was not correct", and that the
concept of "health'" was often understood in the terms proposed by the
World Health Organisation (pages 147-8). An additional comparison with
Canada, from where many women go to the U.S.A., for lawful procedures,
lies in proof of the ability of wealthier women from New Zealand to
obtain lawful abortion in Australia.

Particularly instructive, and legally significant, is the way the
Commission came to define its terms, since its awareness of legal
doctrine and procedures required it to pursue the same reasoning
processes as a court. In separating "legal" from "illegal' abortionm,
therefore, the Commission was compelled to reason that:

"While ... medical practitioners have performed illegal
abortions within hospitals under the guise, sometimes
of dilation and curettage, sometimes of hysterotomy, it
is difficult to prove that they were not acting in good
faith. Because of our inability to determine whether
an operation performed by a medical practitioner in a
hospital or surgery is legal or otherwise, we propose
to confine our definition of an "illegal" abortion to
one which is performed by a non-medical person outside
a hospital."(page 153).

The necessary recognition that hospital-based physician—induced
terminations of pregnancy are difficult, if not impossible, to prove un-—
lawful accords with the widespread presumption of law-enforcement officers
and others, and suggests the wisdom of removing theoretical legal
reservations from their regulation. The vision of abortion as a back-up
family planning measure emerges from the Commission's findings on women
seeking abortion. It was found that "for older women, age alone may be
the greatest motivating force'" while ''single women use abortion to delay
their anticipated child-bearing,' (page 179).

The Report was indeterminative on the issue of rights of the
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"unborn child" and the pregnant woman. It assumed these rights to exist
within the same system of ordering, but found no convincing evidence in
criminal law for protection of the fetus outside the abortion law itself,
and recognised in civil law that suci rights as exist are contingent

upon live birth. The right to life was considered not to be absolute,
but to have to yield to "compelling competing interests.' (page 192).
Similarly, treatment of '"The Morality of Abortion' ran to only one page
and a half of the 455 page Report although the Commission concluded this
somewhat brief consideration by offering three principles and a six=-point
moral code, giving particular emphasis to the morality of the eugenic
indication for abortion. Empirically, the Commission found that "of all
abortions induced in New Zealand in the period between 1 October 1975 and
30 September 1976, 96 per cent were performed on psychiatric grounds."
(page 202).

Although in obedience to its terms of reference the Commission gave
regard to abstract moral philosophy, more indeed than may have been
warranted by the nature and scale of its enquiry, it recognised the need
for grass-root support, or at least tolerance, of a legal regime aiming
to regulate human behaviour. Pursuit of moral precepts that condemm, upon
esoteric criteria,conduct widely followed or tolerated in society was
seen to be of no value; there is a need for balance, since 'laws should
not be so rigorous that only a minority of citizens willingly obey them
in their entirety, nor should they be geared to the level of conduct of
those whose moral standards leave much to be desired.'" (page 268).

The Commission's statements of social principles might appear
"traditional” and not "progressive', but conclusions on individual
interests controlling the abortion decision are in fact advanced. It
was considered, for instance, that while proper counselling requires
knowledge of the father's views, he should have no power to veto an
abortion for which a legal indication exists. Equally, it was considered
that in the same circumstances the opinion of a girl under the legal age
of consent to medical or surgical procedure should be decisive. It was
noted that:

"the girl's wishes should prevail if proper grounds for
her -abortion have been established ... It seems to us
that, if it can be shown than an abortion is legally
permissible on one of the grounds which we have
recommended, it would be harsh as well as illogical to
deny it to her because of her age.''(page 278).

Her interests should be subject, however, to a "conscience clause'" in
favour of individual medical, nursing and paramedical personnel (page 315).

A curious twist of principle appears, however, concerning the
practice of menstrual extraction. The Commission favoured discouragement
of use of this technique not principally upon grounds of medical safety
but because the law and its enforcement would leave unclear whether or
not it achieves abortion. It was observed that:

"If in fact the process of menstrual regulation is
carried out on a woman or girl with intent to procure
her miscarriage, the act would plainly be within the
existing abortion law ... If it cannot be proved that
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that was its purpose, then it would not. TUnless,
however, some curbs are placed on the use of this
technique, it could become a means of circumventing
the operation of the law.'(page 282).

It may appear short—-sighted to curb employment of a medical procedure
offering such early and therefore safe termination of pregnancy on the
ground that the law is not adequately capable of labelling its use
lawful or unlawful. The Lane Committee's response to the dilemma had the
virtue of recognising the need to change the law to accommodate the
medical reality, although its solution of bringing menstrual regulation
within an expanded abortion law is not necessarily the only solution.

The McMullin Commission was working comtemporaneously with the
Canadian Badgley Committee and obviously had no access to its findings
on the delays, health hazards or injustices caused by operation of
therapeutic abortion committees. This evidence must cast considerable
doubt, however, upon the McMullin recommendation of setting up 12 to 14
referral panels to consider abortion applications, and require women to
be interviewed as a normal precondition of abortion. The humane
sensitivities that the Commission envisaged as surrounding the procedure
may be difficult, if not impossible, to ensure. Implementing a legal
facility by this means may simply obstruct access to the service
ostensibly made available, with risking higher maternal mortality and
morbidity rates and the continuing profit to the illegal or fringe
practitioner. The plan to attach counselling services to abortion
services may be welcomed in principle, but the recommendation that
order to ensure the uniform, impartial, and efficient working of the
abortion laws, panels be established ... to decide, after considering
all relevant information, whether abortion sought is justified within
the law" (page 296) may appear ironic in light of the Badgley Committee
findings, and the earlier reasoned rejection of such a proposal by the
Lane Committee.

11 in
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A.

vy, COMMENTARY

Generally

This commentary attempts to explain the implications of Commonwealth
abortion laws in a social and pragmatic light. It evaluates particular
legal provisions in terms of their benefits, effects and risks for
maternal and family health disclosed in practice. The perspective that
has developed in the course of reviewing the detail and particularly the
operation of Commonwealth abortion laws differs from the perspective in
which such laws were enacted. They emerged from a medical background
where surgery of any kind was considerably more dangerous than it has
since become. Modern evidence proves legal abortion to be significantly
safer than its frequent social alternative, notably illegal (including
self-induced) abortion. Experience shows that a prohibitive approach
may be dysfunctional, since it neither instructs nor prevents, but simply
channels abortion into the worst of circumstances, to the prejudice of
physical and mental health. These conclusions are based upon a socio-
legal perspective that considers abortion a legitimate health service.

Conditions for Abortion

i. Health

The very earliest derogation from the absolute prohibition of
abortion was to preserve the life of the mother, and this remains an
obvious and ubiquitous ground for legal abortion., Fortunately, its
incidence is very low, and is identified by criteria upon which
medical personnel can reach a high degree of consensus. The
indication of preservation of maternal health, physical and mental,
is also widely adopted, expressed in developed and advanced laws.,

The central concept of '"health" remains elusive, however, as
confirmed in the fact that the only uniformly recognised definition,
that proposed by the World Health Organization, is the most
accommodating, least restrictive formulation. Some physicians, and
others troubled by the broad licence of abortion, prefer a more
pedantic, dictionary meaning and point out that pregnancy and child-
birth naturally impair optimal health on an objective scale;
subjectively, however, different levels of health exist within the
evolving stages of pregnancy. A particular challenge to broad
medical indications lies in the contention that physicians can
consider only physical and mental criteria, and that social
evaluation and prognosis lie outside their competence and accordingly
outside the area within which they can express a professional opinion
as to the suitability of abortion. Objection focuses upon such
provisions of advanced law as exists in section 1(2) of the British
Abortion Act 1967, stating that in estimating risk to health,
"account may be taken of the pregnant woman's actual or reasonably
foreseeable environment."

Physicians are concerned not just with symptoms and indications,
but with people, and with their health not just as biological units,
but as social beings. A physician's estimate of health must consider
social environment, and in this sense he takes acount of socio-
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ii.

iii.

economic or socio-medical factors. The words of section 1(2) of the
1967 Act may accordingly appear properly to direct the physician to
employ the wider concept of health, compatibly with the World Health
Organisation definition.

Support for consideration of this factor in assessing health is
muted by only one concern, namely that if a physician seeks
assistance from, for instance, welfare workers in collecting data
and opinions upon which to base his foresight of the patient's
environment, delay may follow that renders eventual abortion
unnecessarily hazardous. It may be hoped, therefore, that a physician
persuaded that conscientious discharge of his prognostic role requires
such account to be taken will also see the need for a speedy decision
both to achieve earlier and speedier procedures, and, if his assess-
ment is adverse to the woman's request, to leave her time to exercise
her legal and ethical right to seek a second medical opinion.

Contraceptive Failure

Progress in techniques of early pregnancy termination make it
increasingly safe as a medical procedure, but traditional conviction
remains sound in stating that abortion is the worst means of family
planning. It is not doubted that abortion is not and should not be
an alternative to contraception. Encouragement of contraceptive
practice on one hand and regulation of abortion on the other may seem
to operate in different legal areas, but they may usefully be related
through the provision of contraceptive failure as an indication for
lawful abortion. (See sample bill in Appendix III, page 124).

Abortion then serves as a back-up or fail-safe insurance for
contraception. The idea needs some refinement, of course, since
notoriously unreliable contraceptive techniques, such as the rhythm
method, may be reinforced to the disadvantage of more trustworthy
techniques. Similarly, some evidence may have to be offered by the
applicant under this indication of conscientious pursuit, by herself
or her partner, of a contraceptive method. A further, policy-directed
factor is that a family planning agency able to offer this insurance
might lose incentive to improve upon its services and technology, to
the prejudice of the practice the indication may be introduced to
encourage.

Nevertheless, the indication may appear prudent in principle
and feasible in effect. It makes a clear statement of priority, and
ensure, as contraceptive methods aim to do, that the woman diligent
about her or her partner's contraceptive protection will not have to
experience unplanned unwanted childbirth.

Rape and Incest

Many unprepared to approve abortion to relieve the effects of
sexual irresponsbility concede that pregnancy imposed by rape is
exceptional on the grounds that no woman should have to nuture within
her body a seed planted in callous violence. Compassion would seem
to demand her speedy relief.
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iv.

While this humane response may be lauded, it considers rape as
an "indication" for legal abortion, whereas it has to operate in law
as a ""legal indication" for abortion; that is, the rape must be
legally established in time for the pregnancy to be safely terminated.
Medical procedures are not easily undertaken upon legal (or juridical)
indications. Legal tests may reduce apparent rape to, for instance,
indecent assault, such as where the assailant is below the age at
which he is deemed to have sexual potency, or where he is the woman's
husband. Further, the very application of legal tests, such as
identifying the suspect, and finding evidence and corroboration that
the complainant did not consent to intercourse, may cause delay that
defeats her abortion request.

The essence of the indication is not the condition or status of
the asssailant, but the fact that the woman genuinely believes she
has been outraged and made pregnant in an act in which she was in no
way a willing participant. The belief affects her disposition,
physical tolerance of her condition and mental composition.
Accordingly, it can be accommodated under a traditional physical or
mental health indication.

Incest differs from rape in that it is voluntary, except perhaps
in the sense of being conditioned by social or psychological
predisposing factors. The degenerate effects of incest upon offspring
are not clearly established in medical science, although widely
accepted in popular culture. A eugenic indication may not really
cover incest, in the absence of a specific genetic prognosis.
Incestuous pregnancy may, of course, be terminable under the socio-
medical aspects of a health indication, but introduction or tolerance
in legislation of an incest indication as such may represent antici-
patory social discrimination against a type of person because of his
social origins. Nevertheless, the consent that separates incest from
rape may be less than freely given, and, for instance, the McMullin
Committee accepted incest as an indication for abortion.

Specific Indications Generally

Jurisdictions with no '"on request' law have reputable physicians
who employ specific health indications to achieve '"on request’
effects; their practice is by no means confined, furthermore, to the
private sector. Once a ground for abortion exists, a physician so
disposed, perhaps from the most worthy of motives, may approve
abortions upon that ground which no court or professional colleague
could clearly show irregular, unless accompanied by some vitiating
factor such as advantage to the authorising practitioner. The Lane,
Badgley and McMullin Reports demonstrated the futility of structuring
words, at times agonizingly retrieved from a reluctant legislature,
to contain medical assessments, since procedures were routinely
undertaken under the aegis of a lawful indication that could be
characterised as neither legal nor illegal.

A strong case exists, upon this empirical evidence, to legislate

not by indications but by personnel and institutions. Many advanced
laws have achieved this de facto, in that medical practitioners in
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approved facilities are able to practice conscientious medicine free
from the aura of criminality, and are at legal risk only when their .
conduct is so unconscionable as to offend medical ethics as well as
abortion prohibitions. Specific indications have encouraged legally
unchallengeable "on-request" abortion by euphemism.

v. Residency and Foreign Abortions

Fear of becoming the "abortion capital" of their region, and of
dissipating scarce public health resources on foreigners, may persuade
countries with advanced laws to confine services to nationals or
residents. In fact, only Singapore and the state of South Australia
have such provisions, and do not find them easily enforceable.
Countries such as Britain and other Australian states, and outside
the Commonwealth the United States, however, receive abortion
patients from residing elsewhere, usually for private sector services.
Seeming to close the doors to public and/or private abortion procedures
for aliens may be practically necessary for the introduction of
advanced and perhaps controversial legislation. This may divert the
wealthy elsewhere, direct the less wealthy to illegal practitioners
closer to their homes, and feed domestic xenophobia. These prices
may need at times to be paid, however, to placate opposition to
advanced laws.

A woman's acquisition of legal abortion outside her own country
of residence is not an offence against that jurisdiction's laws in

any Commonwealth country, and no move has been observed to make it so.

vi. Biological Criteria

Abortion has to be recognised in law as an area of human
decision-taking. Whether by specific indications or by personnel and
institutional approval, legislation must order priorities according
to a human and social scale. Absolutist doctrine opposing abortion
as such, once based on theology and now given expression in terms of
bioclogy, locates the rights of the unborn on the same plane of legal
protection as the rights of the living persons. In practice,
however, the interests of the unborn are not accorded equal respect
so that, for instance, a fetus (as opposed to a stillbirth) is not
usually buried in consecrated ground, nor is premature, spontaneous
or induced expulsion from the mother regarded in society as a death.

Attempts through demonstration of the biological human
individuality of the fetus to pre—empt human debate and human deter-
mination of fetal destiny confuse legality and spirituality.
Legislation may properly permit humans to reach decisions regarding
the fetus, and may positively express legitimate methods of deciding
upon abortion.

C. The Control of Choice

i. The Right to Choose

The individuality and human integrity of the woman give her a
strong claim to control her fertility and regulate her future; she
need not be committed by her sexuality to a pre-determined social
role. Recognition if her claim to access to termination of pregnancy
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in lawful and medically safe circumstances compels legislation giving
effect to this claim not to deny by method what it purports to allow
in principle.

Surrounding advanced legislation with institutional requirements
unlikely to be met, because of limitations upon and uneven distribut-
ion of resources or personnel, may be ethically objectionable and
socially futile. If the right of choice is admitted by legislation,
an obligation is imposed upon administrative agencies to make that
choice effective by provision of means for its exercise. When
resources are not available, the legislation is nullified, illegal
practice continues and legitimate choice is frustrated.

The matter has both positive and negative aspects. Clearly,
where resources for legal abortion are not available a woman cannot
choose to use them, but equally where they are inadequately available
she may be denied the choice not to use them. If a woman uncertain
about continuing her pregnancy gains an opportunity of lawful
termination that may not recur, she may be denied the chance to take
counselling better to understand her situation, and to plan
for childbirth. The more scarce the opportunity of having a lawful
procedure, the more tenaciously she may retain any opportunity she
gains. Restricting availability of abortion therefore denies a
woman the chance to try to continue her pregnancy confident that,
should her circumstances render it impossible, she can have recourse
to a procedure a little later.

ii. Parental Consent

Few Commonwealth abortion laws require parental consent for
procedures of girls below majority, but hospital or medical laws
may contain such a requirement. This barrier to lawful termination
of pregnancy following a medical finding of justification of the
procedure may afford the parents disposal not only of their child's
health, but of her educational and social future. This 1s the more
oppressive in jurisdictions where the age of majority is relatively
high, such as 21. The McMullin Committee's carefully reasoned
rejection of parental powers of veto over medically approved and
lawful abortion appears irrestible.

iii. Spousal/Paternal Consent

No Commonwealth abortion law requires the biological father's
consent to an operation, and since such laws generally permit
abortion only to save the life or health, his veto clearly has no
place. As more accommodating laws evolve, however, a fashion may
develop to recognise the interests of the biological father in the
abortion decision. It may appear on analysis, however, that this is
not justifiable, and may be destructive.

If a wife and husband agree on abortion, the wife can express
that agreement. If they do not agree, the husband cannot compel
abortion the wife resists. If she 1s entitled to abortion on health
grounds, the husband should have no veto. If the grounds are wider,
for instance, if they are socio-economic, again the husband should
not be given the means by veto to prevail in the disagreement. The
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iv.

wife may be driven, for instance, to deny his fatherhood of her
pregnancy. If in fact he is not the father, of course his interest
expires, since otherwise he would compel birth of a child he would
have no obligation to support.

The unmarried father's veto of abortion may appear to balance
his support obligation, but his willingness to maintain a future
child is of reduced value when, for instance, he is in school, in
casual employment, or financially committed. In any event, the right
to veto abortion in return for paying for support distinguishes
between unmarried fathers on the basis of their financial means and
prospects. If the girl is under age, furthermore, the father will
have committed an offence, and may stand equally with, for instance,
the rapist, who cannot from his gaol cell command the continued
pregnancy of his victim. The recognition of paternal consent and
veto rights appears better omitted from the decision on abortion.

Second (and other) Medical Opinions

The tradition of a physician seeking a second opinion is
honourably established in medical practice, but its use in the
legality of an abortion decision has become perverted. It serves
not to advance the health needs or treatment of the patient, but
simply as a token of the initial physician's good faith in evidencing
that he is acting in a non—-clandestine manner. The British Abortion
Act 1967, for instance, incorporated medical practice of the second
opinion, but the two medical opinions need not agree as to the
indication for abortion, and the method to be employed does not have
to be discussed. Further, if a second physician feels a procedure
medically unjustified or legally not indicated, the first physician
is free to look elsewhere for a concurring opinion, although more
free in the private sector than in the public. 1In practice, it has
been observed that concurring and dissenting physicians become known,
and the former will tend to be more approached. The concurring
opinion requirement increases expense, delay and therefore risk. It
also increases injustice where a woman's means confine her to public
sector facilities, where she is more at the disposal of physicians
she cannot select or reject.

The second opinion requirement is also oppressive in areas
where physicians are scarce. The requirement in Zambia's Termination
of Pregnancy Act, 1972, for instance, that three medical practition-
ers, including at least one specialist, concur in a decision, suggests
an abundance of physicians in Zambia not supported by the rate oI one
for each 8,110 of population (1971 WHO statistics); the rate in
England is one per 770. In Canada there is one physician for every
600 persons, and the Badgley Committee revealed the capriciousness
of the three-person therapeutic abortion committee system, and how
it delays services by on average two months, and defeats their
equitable availability. An appeal system, which may contribute to
objective justice in committee operation, would also contribute to
delay.

An uncertain public may be comforted by the monitoring of
physician by physician, and the medical profession finds it
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unobjectionable. It may have something for everyone, indeed, except
the woman seeking abortion. An alternative system of trusting
registered medical practitionerc, perhaps when acting in approved
facilities, to behave responsibly, and trusting the self-regulating
medical profession to police its own members, should not be casually
dismissed.

D. Medical Practice
i. Good Faith

ii.

A physician who acts in good faith cannot be convicted of
illegal abortion. Good faith is established by evidence, tradition-
ally found in seeking the concurring opinion of another practitioner.
Additional and, in principle, alternative evidence lies in the
thorough examination of the applicant to establish medical satisfact-
ion of legal 1indications. Despite the uniqueness of each case, a
fairly uniform checklist could be developed by, for instance, the
Ministry of Health, of questions a physician should ask, in areas
of physical health, mental health, existing children's health or, for
instance, congenital transmission. Adequate answers could confirm
the objective validity of a decision for MTP, even in the absence of
a concurring opinion where not statutorily mandated. If a completed
checklist, containing suitable detail, was registered for each
procedure, the second opinion might be obviated.

Evidence of defective motivation could counteract other evidence
of good faith. Personal involvement with the patient may do this,
and in particular so may receipt of a sizeable fee., Codes of medical
ethics often require reasonable restraint in fee-setting, suggesting
that the physician who sets a high fee is acknowledging that, in
undertaking the abortion procedure, he is running a legal risk. The
presence of another vitiating element in the integrity of the medical
judgment involved is not remedied, however, by setting a moderate
fee. (See Commentary in Appendix III, page 125).

Conscience Clause

Advanced laws, perhaps permitting abortion on other than health
grounds, not uncommonly provide for medical personnel to excuse
themselves on grounds of conscientious objection from participation
in abortion procedures, except in emergency, health—-threatening
situations. This may embody a fair balance between the competing
interests of patient and physician, nurse and other health personnel,
provided that the patient is not denied routine services available in
hospital, such as delivery of food and post—operative care, and
respect.

Conscience must be general, not confined, for instance, to
public sector procedures. Further, as the Lane Committee recognised
in principle and the Badgley Committee found in fact, a physician or
other health provider who cannot, for whatever reason, discharge the
range of functions a hospital has undertaken to provide, cannot
expect absolute equality of appointment, promotion and responsibility
with those who can. (See Appendix III).
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iii. Authorisation

While approval of only certain physicians, perhaps with special-~
ised skills, to undertake abortion may be regular, especially later
in pregnancy, the scarcity of routine skills prejudices delivery of
abortion services. This is more so where private practice thrives.

A means to spread a physician's services between public and private
sectors may be to permit only those specially authorised to undertake
them, to permit every registered medical practitioner automatically
to be deemed so authorised, but to withdraw abortion privileges in
both sectors from a physician not discharging a specified number of
term of procedures in public hospitals. This "selecting out" rather
than "selecting in'" mechanism may help to overcome the problem of
qualified personnel choosing not to apply for authorisation. (See
Commentary in Appendix III).

iv. Delegation

Medical involvement in each abortion is essential, but newer
techniques can be managed by health personnel working under medical
supervision. In time, supervision may be through quite extended
lines of control, but even now appropriately trained health personnel
may be permitted to exercise a defined range of skills, under super-
vision of a physician delegating function to such persomnel. (See
Commentary in Appendix III).

V. Fees

Medical fees are always, as the Badgley Committee observed, a
sensitive and divisive matter which, coupled to the abortion issue,
assumes emotive proportions. Advanced laws have on occassion attempted
to define fee levels, but it may be doubted that this is justified
or necessary. A physician willing to do the procedure will not set a
fee so high as to price himself out of the private market, and his
contribution to public service can be ensured by means other than
regulating fees, such as by authorisation systems for entitlement to
undertake or supervise the services. (See iii. above).

vi. Reporting Procedures

The British Abortion Act 1967 has authorised regulations
governing reporting of abortion. (See Appendix II). In that many
medical procedures require reporting, abortion cannot be exempted,
but equally it should not be distinguished by special reporting
requirements. The Canadian provision that a provincial Health
Minister may demand copies of certificates issued for abortiom, and
related information, was shown by the Badgley Committee not to have
been employed. The case for treating abortion just as any other
medical procedure appears convincing.

vii. The Trimester Approach

Early abortion laws distinguished between the woman quick with
child and not quick with child. This has been proven to display a
certain pragmatic wisdom, since early abortion, up to the end of the
13th or l4th week, which with modern measurements of pregnancy
duration approached the stage of quickening, can be performed very
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safely. Decriminalisation of first trimester abortion undertaken
under medical supervision would remove many of the burdens of abortion
management, and encourage early abortion with its attendant diminution
of health risks. A public hesitant of later termination of pregnancy
might feel more relaxed, moreover, regarding procedures precipitating
little more than delayed menstruation. Accordingly, it may be
proposed that no limits other than medical supervision be attached

to first trimester abortions.

Particular instruction may be gained from Singapore, whose
advanced Abortion Act, 1969 was indication-based. Experience gained
from operation of this system, however, persuaded the legislature
to abolish it by repeal of the 1969 Act and to replace it with the
present Abortion Act, 1974. This provides for an appropriately
qualified registered medical practitioner to undertake abortion on
request up to the end of 16 weeks of pregnancy. Thereafter up to 24
weeks, an "on request' abortion may be performed only by further
specially qualified practitioners; after 24 weeks, abortion is lawful
only to save the life or prevent grave permanent injury to physical
or mental health. Since pregnancy may be measured under the 1974
Act from the first day of the last normal menstruation, or by clinical
examination (section 4(2)), the 16 week period may be approximately
coterminous with the first trimester.

Under an indication-based system allowing early procedures upon
liberal grounds, later abortions would require satisfaction of
increasingly demanding (that is, increasingly restrictive) indications,
focusing upon preservation of health and progressively refining the
effect of more socio-economic considerations. At the end of normal
pregnancy, sacrifice of the fetus would be permissible only when
necessary to save the woman's life, which is the position reached
now in jurisdictions with a child destruction law expressed in, for
instance, the English Infant Life (Preservation) Act 1929.

Legislation
i. The Role of Legislation

There is much that nationally reformed legislation can achieve
in relieving the toll upon maternal life and health exacted by
illegal abortion. Writing of Canada's new legislation of 1969, for
instance, the Bad;ley Committee noted that:

"The number of deaths of women in Canada resulting
from attempted self-induced or criminal abortions,
which averaged 12.3 each year between 1958 and
1969, dropped to 1.8 deaths annually from 1970 to
1974." (page 66).

The law can facilitate access to legal services delivered by
conscientious, adequately qualified practitioners, by declaring the
legality of the procedure and, where necessary, by easing restrict-
ions in parallel laws or practices, for instance, on parental consent.

Declaration of the legality of abortion, whether upon indications
or on a trimester or gestational basis, does not, however, direct
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resources. In a number of jurisdictions where legal barriers to
abortion have been lowered, the rate and the toll upon life and health
of illegal abortion have not significantly declined, because the
services made legal in theory have not been made available in practice.
Legitimation of termination of pregnancy does not in itself compel
administrative authorities controlling health resources to meet the
existing demand for abortion, nor ensure availability of services at
the earliest possible stage of pregnancy. It need scarcely be stated
that unless such authorities back up new law with adequate resources,
the only visible change in the national scene will be confined to the
statute book. Without a commitment by government to meet the demand
for abortion being channelled into the legal branch of practice, the
illegal branch will retain the numbers of its clientele and safe
abortion will continue to be within the means only of the wealthy.

Legislation inspired by the quest for social justice, aiming to
afford the poor equal rights to health care, including safe medical
procedures to terminate pregnancy, may be part of a programme
extending beyond the mere enactment of legislation; indeed, legislat-
ion may be not the end of the programme, but the beginning. Abortion
need not be the central focus of legislation, furthermore, but a
residual part of a fertility control programme giving priority to
family life education and instructing in contraceptive means.
Legislation can encourage such a programme by protecting participants
through constituting contraceptive failure a ground for lawful
abortion. Social spread of services can also be reinforced by, for
example, making specified service in public facilities a condition of
authorisation of physicians to practise in the better rewarded private
sector.

While legislation cannot itself guarantee the supply of resources,
it could be designed to facilitate and encourage more equitably
available services, and to serve female health by favouring speedy
abortion decisions so that procedures to be undertaken can be
performed at the earliest possible time.

The Role of Sanctions

It does not necessarily follow that disfavoured conduct of
individuals must be governed by criminal prohibitions, nor does it
follow that the formal existence of such prohibitions actually
controls individual conduct. Criminal prohibitions of, for instance,
adultery, did not reduce its incidence and removal of legal sanctions
did not approve or condone it; legal change simply withdrew liability
to sanctions, that in any event were not enforced, from conduct society
regretted but tolerated. Comparable legal change has occurred in the
areas of divorce, suicide, contraception, homosexual relations and
deviant sexual practices; these remain condemned by religious
doctrine, but not by secular law. Law must respond to shifts in the
limits of public tolerance, as demonstrated not only in the rhetoric
of those occupying positions of social leadership but also in the
conduct of ordinary people living private lives. Law advertises its
impotence and risks irrelevance in continuing to condemn in doctrine,
while failing to prosecute, what the bulk of society no longer
condemns in practice.
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Legislation attaching sanctions to abortion does not prevent
abortion in society, although it may deter safe medical procedures
and deny to the poor the publicly provided services that are their
only means of access to qualified practitioners. Reliance upon
controlling the abortion rate by criminal law does disservice to
women seeking abortions and doctrinal opponents of abortion alike.
The force of the criminal law, even when it is effective, is a poor
substitute for the creation of conditions in which deplored conduct
can be averted and deterred. In resisting changes in formal law,
those opposing the abortion alternative may misapply their resources
which are better devoted to encouraging continuation of pregnancy by
offering not threats but help and assistance to pregnant girls and
women. Counselling, support and example can show how unwanted
pregnancy can be borne, but this enlightened calibre of counselling
cannot be conducted against a coercive background. Prohibitive
services and criminal sanctions may prevent identification of, and
approaches to, those liable to profit from such counselling. The
abortion problem in modern societies concerns issues of individual
welfare, and these are not successfully managed under concepts of
crime and punishment. ’

The Psychology of Legislation

Not only basic and developed but also many advanced laws are
expressed in exclusively negative terms. The former usually state
that whoever performs defined acts unlawfully shall be guilty of an
offence and punishable. Advanced laws are grafted onto such basic
or developed laws by providing that such laws do not apply under
conditions then specified. In creating detractions from prohibitions,
legislation psychologically shies away from expressing in terms that
abortion is lawful, and retains guilt-laden language of an earlier
time of social development.

In logic and law the application of a negative to a megative
produces a positive, but if law is to communicate its provisions to
those it governs, it requires clear positive expression. This is
true of all law, but especially that on abortion since its provisions
concern not just lawyers' law but the basis upon which a physcian
may properly treat his patient. Termination of pregnancy is the only
medical procedure in which the criminal law claims so to direct
physicians, and this makes it more desirable that it is expressed in
language they can understand and apply by reading a single enactment.
Legislation introducing a developed or advanced law is better
expressed to include such a statement as that "it shall be lawful to
terminate a woman's pregnancy when ...". Present negative expressions
seem to offer physicians only a defence upon prosecution, but a |,
positive statement would show legality of procedures undertaken in
conformity with the enactment. (See Commentary in Appendix III).

Further evidence of the unsatisfactory expression of present
laws and of their esoteric conceptual base lies in their tendency to
develop an internal dynamic of their own that generates a barrage of
detail and regulations. These appear fearful to the non-lawyer, and
intimate numerous pitfalls for the unwary physician who through
inadvertence may infringe the complex system of law and fall liable
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to severe penal and professional sanctions for illegal abortion. It
is bad policy, and unethical if deliberate, for legislation permitting
a physician to treat a patient in accordance with their common wish

so to conceal or confuse its effect as to leave a lack of clarity
about the legal status of the procedure.

The Dynamics of Law Reform: Women's Rights

Traditional institutions most resistant to liberalisation of
abortion laws tend overwhelmingly to be resistant to the elevation
of women in their own ranks. Commonwealth countries are progressively
finding, however, that their public and political institutions must
recognise and be sensitive to the wishes of women as a special group
unified by common interests. Operation of abortion laws frequently
shows those interests not to be served. It may be projected upon the
lines of current developments that the claims of women will lead to
new thinking and laws with subsequent impact upon their status within
society. The equalisation of the grounds for divorce and inheritance,
education and employment opportunities as well as salary, show this
trend.

It may be predicted that women, increasingly educated and
articulate, will no longer tolerate having to fear the processes of
their own bodies. Equally, they will oppose the development of
national population policies at the cost of the quality of their
individual lives. In the same way that they reject involuntary
sterilisation, they will reject involuntary motherhood when forced
upon them to serve political purposes.

Experience of the operation of abortion laws shows the despair
and panic with which a woman may learn of her unwanted pregnancy, and
the desperation with which she seeks its termination. Under even an
advanced abortion law, she may have to submit to examination of her
personal circumstances, including the origin of her pregnancy, for
physiological, psychiatric or sociological means to satisfy an
indication for lawful abortion. She may suffer humiliation at having
to disclose to strangers intimate details of her personal, family and
social life, and may feel degradation and loss of autonomy at finding
her personal destiny placed at the disposal of others. Her vulnera-
bility to their decision is little short of total. They may pursue
their philosophies and preferences at her cost while she may lack
even the right to address them directly, and they may determine her
case upon bureaucratic grounds such as unavilability of resources to
perform the procedure she meets the legal indications to receive.

It is clear that women who can escape this process do. One in
six Canadian women having an abortion goes to the United States for
a confidential on-request service. Many woman from Bermuda follow
the same path, and New Zealand women with the means go to Australia,
The urge for confidentiality may send women, economically compelled
to stay within their own region, to a hospital outside their area
for abortion services, although their application may then be denied
solely upon the ground of their lack of residence in the hospital's
catchment area.
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Groups representing women's interests increasingly express their
dissatisfaction and outrage at what women must endure to maintain
their physical integrity and to control their personal and social
destinies. Women with economic means can escape the humiliations of
domestic abortion procedures by obtaining confidential and safe
services, abroad or at home, in the private sector of health care.
When women's rights, as a major division of human rights, are further
politicised, restrictive abortion laws will pass into history along
with other discarded laws comparably repressive of individual self-
determination.

Experience of Advanced Laws

It has been seen that advanced laws may reduce the death rate
from illegal abortion dramatically (see i above), but methods of
implementing advanced laws also show that their benefits to the
health of women may be forfeited by over-cautiousness. The Badgley
Committee evidence that recourse to therapeutic abortion committees
causes on average an eight week delay in the performance of abortion
procedures in Canada, confirms how legal requirements may. prejudice
early and therefore safer and less costly abortion. The argument
that these delays are compelled by the need to screen out cases not
entitled to legal abortion disregards the finding of the Lane
Committee that:

"evidence indicates that a woman determined to obtain
abortion is not easily deflected for her purpose,
particularly if she is unmarried. Some who have
failed to obtain it lawfully endeavour to abort them-
selves, with or without success, others resort to
illegal abortionists (both these unlawful means may
have disastrous physical consequences); a few attempt
or commit suicide." (para. 162).

The benefit obtained in delaying lawful abortion to those women
entitled to it, in order to disqualify others who will probably have
recourse to other means, has never been established.

Concurring medical opinions are similarly not directed to
protection of women's health, and at best show only that a particular
procedure is justifiable according to the language of legally
expressed indications. The British Abortion Act 1967 is representat-
ive in not requiring the second medical opinion to be based on the
same ground as the first, with which it may actually disagree, and
not requiring agreement on the means of abortion proposed, although
the choice of means may be of some significance to the woman and to
the outcome.

Requirements to submit reports of abortion practice place
physicians under legal threat for theoretical impropriety, but,
complex though reporting duties are, they are confined to abortions
done and omit reporting on abortion refused. The Badgley Committee
showed that Canadian provincial Health Ministers had never used their
investigational powers regarding abortions performed, and the Lane
Committee disclosed a similar lack of knowledge about negative
abortion practice, notwithstanding the detailed statutory Abortion
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Regulations. (See Appendix II).

The Lane Report found that:

"It is not possible to determine accurately how many
women there are during whose pregnancy the question
of abortion is raised but who are advised that there
are insufficient grounds for termination ... At least
30 per cent.,of those at first refused may eventually
obtain an abortion, and a substantial proportion
(perhaps about one fifth) of these do so within the
National Health Service." (para. 160).

It continues:

"The outcome in cases where therapeutic abortion is
not performed may be spontaneous abortion, illegal
abortion or bearing the child. There are no national
statistics to show the proportion of babies born after
the mother has been refused an abortion ... results
indicate that under two-thirds of those refused abortion
accept the refusal ... The remaining third eventually
obtain abortion." (para. 161).

The Badgley Report showed that many applications for abortion
are refused not upon grounds of the women's condition but because
the facilities of the hospital are overburdened by demands made upon
its services. Since refusals are not notifiable, however, the
provincial Health Minister responsible for allocating public health
resources gains no information of this under abortion reporting
provisions. This confirms that their function is to monitor not the
quality of health service but simply the legality of the procedures
undertaken. It may be doubted that the complex mechanisms established
for this purpose are warranted, not least because illegalities are in
any event ignored.

Criticism of regulations made under the authority of advanced
laws does not imply, of course, that they have no useful function to
serve. Where the law provides, for instance, that abortion may be
performed in approved facilities, and/or by authorised practitioners,
the terms of approval and/or authorisation are better contained in
regulations than in the substantive enactments. As national
circumstances evolve, regulations can more easily be changed to
reflect them than can statutes. The accommodation of resources to
demand may take the form, for instance, of constituting family
planning clinics "approved facilities'" to undertake menstrual
extraction very early in suspected pregnancy, or of withdrawing
approval from a named facility whose trained personnel have departed.
Similarly, where public facilities are adequately served by qualified
personnel, the tests of authorisation of practitioners may be less
demanding of their time for public services, leaving them more free
for private practice. These adjustments are better undertaken by
ministerially-produced regulations than by reference to the full
national legislature, which is not equipped for the periodic fine
tuning that regulations can achieve.
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Legal Evolution

It is evident to legal analysts that developed law is implicit
in a jurisdiction's basic law, but the medical and associated
professions would be aided in this understanding by an enactment
clearly expressing what the law allows, changing not its essence but
simply its expression to give the law a developed form. Alternatively,
without trespassing upon the legislature's function, a minister, such
as the Attorney-General or Justice Minister, or perhaps more suitably
the Health Minister acting upon legal advice, could issue an authorit-
ative declaration of the law's meaning, which would be subject to any
subsequent judicial correction.

A developed or advanced law could also resolve theoretical
conflicts between abortion law and the practice of legitimate
contraception, for instance, by post—coital or '"morning after" methods,
either extending the abortion law to cover certain of them, or making
clear that lawful contraception as defined prevails over provisions
of the abortion law.

The law and management of abortion in Commonwealth jurisdictions
contain the seeds of a development that may in time, perhaps a short
time, flower into the new reality of abortion law. Medical advances
and social attitudes have rendered abortion safe and more widely
acceptable, so that the atmosphere of crime has largely been removed
de facto. Egregious cases may still be prosecuted, but the widespread
pattern within the Commonwealth is that legal proceedings are very
infrequent, and quite unknown in many jurisdictions where abortion
practitioners are easily identifiable, if not affordable., Sanctions
continue to impress the cautious physician, of course, but even their
psychological effect is in decline. Abortion control is passing out
of the realm of criminal law and into the realm of welfare law, which
includes fertility control and female health. In response to the
Badgley Report, for instance, the Canadian Minister of Health and
Welfare envisaged clinics dealing not only with pregnancy termination
but also, and particularly, with family planning, fertility counsell-
ing, cancer screening including breast self-examination, and general
maternal health,

Since unqualified medical practice is already prohibited, it is
quite feasible, under most systems of criminal law, to repeal
abortion laws as such and regulate the practice under health and
welfare laws. Control of improper practice by physicians in this
field as in any other may be entrusted to the vigilance of the
medical profession, reinforced indirectly, perhaps, by civil law on
negligence and breach of contract.

Few, if indeed, any Commonwealth countries are yet ready to
recognise de jure the decriminalisation of medically conducted
abortion that has occurred de facto. The Lane, Badgley and McMullin
Reports noted the legal ambivalence of many conscientiously conducted
procedures departing from strict conformity to advanced laws, however,
and regarded the matter as of little consequence. A society giving
priority to the preservation of women's health and to equal
opportunities for women of all socio-economic classes to control
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their fertility will be prepared to see abortion within a wider
health-care setting, permitting its availability to be regulated in
the same manner and under the same law as other medical procedures.

The evolution of abortion law may thus be seen to follow a
course moving from prohibitive basic law to developed law, by means
of a Bourne type of ruling or an administrative declaration to the
same effect, and on to an advanced law stating grounds and conditions
of lawful abortion. Once the scope of permitted abortion is defined,
the justification for a separate abortion law may weaken, and it may
be superceded by health or welfare legislation concerned not with
crime and punishment but with the allocation and distribution of
health resources to health requirements. At its furthest stage of
progression, therefore, abortion law may not be separately
identifiable. It may not be too early to work towards the objective
of assimilating abortion law into the general law affecting women's
health needs.

Conclusion

This Report aims to present a synthesis of Commonwealth abortion
laws, and a synopsis of lines of development. It gives emphasis to
common characteristics and patterns of evolution, acknowledging not
only the common legal heritage but also the fact of Commonwealth
diversity. In the same way that each jurisdiction may place its
law within the basic, developed and advanced framework, so equally
each jurisdiction may determine for itself its pace and direction
of change.

The Report identifies factors that those planning change may
need to consider, indicates how individual jurisdictions have responded
to particular issues and shows how certain laws have been found to
operate. It is hoped that this may enable the Report to inform and
to serve, but it does not aim to instruct or direct. Each Commonwealth
country and each jurisdiction faces a variety of needs and pressures
too individual to be considered in an overall report of this nature.
Differences in resources, in cultural traditions and in, for instance,
social dynamics and popular expectation, will fashion indigenous
responses to the issue of abortion and its legal regulation. Each
governmental administration has its own philosophy to resolve the
theoretical conflict between serving the people and leading the
people, in the field of abortion law and in all other fields. The
ordering of national priorities is a function of government, which
best discharges its duties by being sensitive to the spiritual and
pragmatic aspirations of those it serves by leading.

It is hoped that the data, analysis and commentary presented
in this Report will contribute to the fund of information, the pool
of experience and the range of ideas available to those charged
with the responsibility of managing or of advancing abortion laws in the
individual Commonwealth country.

_63_



*3BTaB3IDAOIS Y3I[EIMUOWILO) m:w JO UOTSTATIQ TBOIPOK
10 Te897 @yl 03 A[3IeTpaumIT PITITIOU 3q ISNW SUOTIDDII0D pue sjuswpusawe $//61 AInr [ £q poaTadal BIEpP UO paseg

_ parrdde suinog ‘A ¥ £(8EET) E€ET "V'O'V'M ¥
“Te3pa "a ¥ %167 ‘0£7-87C *ss ‘(gy -ded) II 10A 8G6T °d°¥ b X X |seo3e3g uasyinog
sme] ‘B1193IN JO UOTIIBIAIPI4 9Y3l JO smeT €3p0) [BUTWIA) BTI1931IN
*Ge7 *s ‘(g61 °dep) @duBUTIPIQ BPO) [BUJ X SNI3TINEBR
*161-6%1 °*ss “(10:, -deDd) “°9po) 1rU3J X 1MeTBR
*,£31ssadau jo IdUs3ap, 33Yl 4£q 3an[ ap pauianod me] uoumo) X oylzosa
*potrldde omasum pue uo3IMeN ‘A J pue auanog ‘A yJ
‘€18 *M'1°V'd /6S61/ ¥ A T3sueg Y3urs Ieysy fovz ‘87c
‘091-861 °*ss ,£3T1ea0y 3Isuredy sadus3yjQ,, °de) 3po) [euU3q X X X BAUdYy
‘par1dde Bduanog ‘a ¥ ¢(7)L9
‘65 ‘8S °ss ‘(0961 3O 6T °ON 3IdV) 0961 ‘°POD TBUTWIID X X X BUBYDH
‘661 ‘861 °ss “(Lg °de)) ‘@po) TeUTWIID X eIqUEH Y]
*€-091 ‘ss ‘(10:8°deD) ¢@poD Teusq X TUEMS 304
VoI 44V
o |62 nRcl-mC|5R |68 |EF
90107 UT S9SB) pPuB SIINIBIS SERSAELRIRE|RE |pa uo18ay
o ST e I AR [ A " £q s9T11junoo
e |6 28 g ° », o y3TeanuOowmO)
; i
" rt
NOILY09dV NV
ONIINVYD ¥0d4 SNOILVOIGNI TvOIT

SHIYINNOD HLTVAMNOWWOD NI SMVT NOILYO4V

¥»SNOILVIOIANI 'TVOHIT - I FTAVL

_64_



*JBTIB32159S YI[EBIMUOUMWO) 3Y3 JO UOTISTATQ [BIIPI| 10
1397 @Yyl 03 A133eTpaumiT PITITIOU 3q IsSNW SUOTIV3II0O pue sjuswpuswe $//61 AInL 1 £q PaAaT=ada1 BIBP 3Y3l UO paseqg

‘yZg °s amom.ﬁ X X X X X @MHNHUW.H;\ yinog
JO 60T °ON °30y Jusupuswy UOTIIBPI[OSUO) MeTT TeUTWIA) BITRIISNY
€78 *998 “99-GE6T IOV UOTIEPITOSUO) MEBT Teulwli) VINVADO ® VISV
*ZL6T 30 9T °ON 39V “g-IGT °ss ¢(9%1 *deDd) ¢apo) [eus X X X X X eTquez
*L17 *G07 ‘061 “8-9€T1 °ss ‘(901 °ded) €apoD Teuad X X X epuedf
*61¢ ‘T-0ST *ss ‘(91 °deDd) *9po) Teuaq X eTUEZUB]
,£11ss903u jo 20usyep, 9yl £q °2iIn[ 9p pauUILA03 MB] UOUMIO) X X X pue|IZEMS
‘por1dde suinog °*a J ¢,£31ss209y
3o @dua3ap, 9yl £q =an[ op paurano8 me] uoumod ¢g6G
-8G°ss ‘1981 JO IOV UOsIag 9yl Isuredy saouazjy0 ysiiduy X X X dU0?T BAIIIS
*9C%C "8-[%1 °ss '(g.°de)) °‘8po) TeUdg 1ay3p3o3ate| peltqfyoag sa119yd4&ag
*9-7€T °ss ‘(68 -ded) €961 *E°Y¥ §33e3S uIaylaoN
sme] ‘eTI93TIN UASYIION JO SMET “9p0o) [eU34 UAIYIAON X BTI938 1IN
(P,3u0d) yOI¥AV
90104 ul S9se) pue saInjelg = o | o~ B BB glEm|lo® w0189y
< | SepRaiReg R s | e £q $3113un0d
2 lgsfpralanElan|anl o u3 Teanuoumo)
c He t n|B8 (g} [ [o}
(1] 0 ~ [N -
7} [l K=
" g
NOIIYO049V NV
ONILINVYD ¥0d SNOILVOIANI TVOIT

SATYINNOD HITVIMNOWWOD NI SMV'T NOILYO9V

¥SNOILVOIANI TVOdT - I FT1dVI

..65..



*3eTaB321095 Yj[EOMuUOUmO) Y3 JO UOISTAIQ TBITIPSN
10 1e897 @2yl 03 A[°3ETpauml PITJIIOU 9q JISNW SUOTIDSII0D pue sjuswpudwe $//6T AINL T £q PIATIO31 BIEp UO pIaseg

*#1€-21€ °ss (0981 30 ATIX) @POD TeuUdd X X X ysapeidueg
31eay[ay3 of ys1x
*6Z (CM'S'N) *¥'D'd € (TL6T) PIBM “A ¥ ‘99 e se|pojaadisjulr| X b3 X £1031119]
*¥'A (6961) UOSpPIABQ A ¥ (¥8-78 'SS ‘0061 IOV SdUWLID 2q 4few 3T (2I9YM 1eatde)
"€L61 ‘(¢ 'ON) °oUBUIPIQ UOIIEPTIIOSUOD
mMeT] TRUTWIA) @Yyl JO # ¢ °ss Aq papusuwe Sse 6/-8/ 'SS X X X X Kio3taasg
‘696T-9/8T 2°oUBUIPAQ) PUEB IOV UOTIBPITOSUO) MEBT TBUTIWII) uI13y3lIoN
"G9T ‘GET ‘YET °SS ‘#T6T 3O IOV 2pO) TBUTWIID X eTUEWSE]
*10Z-66T1 ‘G 'Ss ‘€161 3O 8C °ON 3OV 3pO) [BUTWTII) X eI1EaA3SNY
u1a3sapM
_ ‘8% *¥'s*d /55617 KuIABIOM
pue ssoy "A ¥ 787 ‘9-¥Z¢ °"SS ‘7961-878T 2POD [EUTWIID X X X pueTsusany
- y31eay[ay3s oF ys1a
*GZ(*M*S*N) *¥'0°Q € (TL6T1) PIBM °*A ¥ £[99 *¥‘A _ M wu vuumuyuwumﬁ X X X saTEM
. € 4 .
(6961) uospTaBQ A ¥ ‘#8-78 SUOTIDAS Q06T IOV SdWTIH 2q 4ew 31 |oz0yn y3inog MaN
99 "¥'A 43atesy|3y3y o3 }sTa| X X X BTII03DIA
/69617 UOSPIABQ ‘A ¥ ¢9-G9 ‘OT *SS ‘8g6T IOV SIWIIAD e se|poisidisjur BITRIISTY
-7 2q {ew 31 |2a9ym (p,3u0d)
. VINVEDO ® VISV
9010] U S9Sse) pue sajniels S <R N I L uot3oy
< | RSEEEG|EE |5 | P8 £q_sata3unoy
Q 89 ReaErElgR | SR - 43 B MUOUIIO)
c He -t o8 e} © o
® 0 N o o [
n [ (=}
e rt
NOIIY¥09V NV

ONILNVYD Y04 SNOILVOIANI TVOd1

SATYINNOD HITVAMNOWWOD NI SMVT NOILYOdV

¥SNOILVIOIANI TVOdT - I d19VL

- 66 -



Te897 9yl 03 LI9IeTpoumI PITJTIOU 9q 3ISNW SUOTIDAIIO0D

*JBTIRIDIDAS YI[BOMUOWWO) dYJ JO UOTISTATIQ [BOIPI| 10
pue sjuswpuawe ¢//61 AINC T Aq PaAIadal BIBP 94l UO poseqg

‘me] paldope se 3[qedI]dde BI[RIIsSny puelsuaan)
JO 9-%ZZ *S ‘6681 IOV °2p0) TBUTWII) JO BINPIYI§ IsITg X naney
*9-Z1€ °ss ‘6G6T 3O € °ou ‘3po) TeU"q X X X x X yeqegs
*9-1Z€ °ss (/G °de)) €gGel MemeieS JO SMeT dpO) [BU3] X X X X X yemeaeg
*9-21€ °*ss ‘(gL -deD) €apo) TeU3q X X X X X Ie[nsuiusg
eIskeley
R X X X X X X atuysey
%L61 30 IIIXX 3OV 93e3lg pue numep
*GL6T1 3O suorieInday
pue saIny pue (TL61 JO %€ °ON) ‘1L61 30V Adueuldaiyg
JO uoTjeUTWIASL TEBOTIPOW ‘0981 3O G% °*s apo) [eudq X X X X X X BIPUL
‘Viv Ly ‘9% *ss ‘(1T °ded)
¢9/6T @ouruUIplQ (Juswpuswy) uOosaag 3yl Isuredy sadUa3IJQ X X X X 3uoy 3uoy
yiTeay 3yl qi is13
*9/61 JO 9T °ON @se) [BUTWIA) UOsI2quy Pue uosiaquy B Ssg polajdisjuy x X X l1g
‘A Y $69Z °s “[91-69T1 °ss ‘(11 °-de)) ¢9po) [eU34g 9q [Aew 37 °a9yy (p,3u02)
VINVIOO ® VISV
92104 UT SI¥sSeB) pue sI3jInjelyg g &8 =y mﬁm & 5| F o uoi89y
: o0 |BpRICME| »3 p< | o g
~ SO Rt | Po | o= £q s9113UNOd
o oo |00 alAamB| o | e !
a B 1 |lue plpe—ip| | o0 Iy Y3 [eamMuoumio)
c e *t niB8 0 [ o
3 (¢] — [N L] —
(%] o k24
" £
NOII¥09V NV
ONIINVYD ¥0d SNOILVOIANI TVOdT

SHTYINNOD HITVAMNOWWOD NI SMVT NOIILIOIV

#SNOILVOIANI TvOdT - I dTdVL

- 67 -



1e397 @yl 03 L[93eTIpPouUWT PITJTIOU aq JISNW SUOTIIIIIOD

*3BTIB3I2I095 Y3ITeaMUOUMO) dYJ JO UOTSTATQ [BIIPIR 10

pue sjuswpuswe £//6T AINL T £q PSATaOa1 BIEP dY] UO paseq ¥

*91qed11dde auinog ‘A Y f6S “8G “c¢ ‘(001 X X X pueiaag
*de) “-3I0TA %7 % ¥T) 1981 IOV UOsIag ayl 3Isureldy saduszjQ uIay3jaoN
*9/61 suoTieInday (Juswpuawy) UOTIIOQY ‘89 suorjeInday
uot3aoqy (/8 -de)) [961 3OV UOTIIOQy ‘6S “8S °ss (001 X X X X X uteltag
*dep €*30TA GZ % %Z) 1981 3OV uosa’dq 9yl 3Isureldy saduszjo wop3ury pa3itun
*/GT-6GZ °ss ‘(Z1 °de)) €apo) Teulwil) uw:uwwouHJ pe@31q1Iyoayg BITRN
(%161 30 6S °ON MeT Aq X X X X X X snadA)
papuawy) ‘v69T “691-L91 °ss ‘(¥S1 *ded) ¢8po) Teurwii) 40403
*agl ‘o€l ‘4€L ‘VeEL ‘€L ‘O °ss ‘1961 @VULUIPIQ SAUTI) X Boweg UI33S9M
‘96 ‘Ge ‘Y6 °SS €310y sadULIIQ IRUIWII) 19yya8031® pa3itqryoayg e3uo]
*L0€-€0€ °ss ‘(61 *deD) ‘apo) Teudq X ejueT 11§
%161 suotieInday uo1laoqy *(%L61 3O ¥T ‘ON 3IdV)
#/61 39y uorlaoqy $GT1E€-ZIE °ss ‘(€01 +ded) “°8po) Teusq X axode3u1s
*GBZ °S ‘(IAXX °de)) €¢epo) TeUTWII) X X X Baulny
maN endeg
*(9L/%1 VD) 9L61 ‘zz A1nr ‘1eaddy 3o 3ano) X x X pueieaz MoN
ygnoufoom °*a ¥ $(/G6T 39V sieltdsoy pusuwe OL) G/61 (p,3uod)
30y Juswpuswy sTe3TdsoH ¢(1961) [81-Z8T °sSs €30y s3wri) . VINVEDO ® VISY
92104 UT s9se) pue sainjels g |88 oS gl ._W_.\,u,.,mu bo| po| BB uot13ay
: 0 B pRIDor v pm<| Hhao ‘
a] Ik o Hore mt| R0 | ox £q s®1a3unod
® |oo |00 B | o .
2 B 1 We RPlEHPE H]| 50 rt Y3 Jeamuoumio)
S R A 5| 8
o =
2] B
rt t
NOIIJOdV NV
ONILINVYD Y04 SNOIIVOIQNI TvOdT

SHIYINAOD HLTVAMNOWWOD NI SMVT NOILJO09V

¥»SNOILVOIGNI TVOdT1 - I d1EVL

- 68 -



*JeT18391095 Y3I[EIMUOUMWO) dY3J JO UOTSIATQ [edIpPaj
10 1e397 9yl 03 ATd3IBTpPoumIT PITITIOU 3¢ IsSNW SUOTIDBIA0D pue sjuawpuswe ¢//6T AINL 1 £q POATIO91 BIBP Yl UO paseg

*(pesnjaa *)°)°Ss o031 [eadde 03 °2aE3]
‘*y°D o°qend) 8IL (PE) *¥°'1°A %9 mmmmmw umeucwmmoz
‘A g £(°0°0°S) 19T (PE) *¥'1°Q €S mmmmmw q °a
I9T83U3BION 16T *S “HE€-D O ‘0L61 °O0°S*¥ “°p0) TBUTWIID X X X BpRBUB)
‘pa11dde auanog ‘A ¥ %G X X X SpuB{S]
pue ¢g¢ °ss ‘(y¢ +de)) €30y uosiag 9yl 3Isuredy saous3yjQ ur3aTp ysiatag
‘patidde
auInog A ¥ $%61-761 °Ss ‘1¢ we3IT :8 9[ITI °Po) Teurwra) X X X epnuIag
*TCT 61T ‘901 °ss ‘XI @131l (Iz *ded) ©@po) TeurwII) X 9Z119¢
yiteay ayl dq3i }s1j
*LSE *s (8% °*ded) €G9g1 3JO @po) [eUI(] e sg peijsjdasjuy X X X seuweyeqg ayg
3q (Aew 31 aa3ayMm
. ‘par1dde Buinog ‘A Y ¢Z9
€19 *ss ¢(1%1 °deD) 8981 €30y uosiaq ¥yl Isuredy sadU3II() X X X sopeqaeg
‘E-1 °S§
‘(8¢ +ded) “Lg61 FO (UOTIBAIDSI1J) OFTT IUBIUL (#G PUB €G X engdtiuy
*ss ‘X1 31eg (85 °deD) €3Idy uosiadg Iyl Isuredy sIVUIIQ TYAHISTWIH NYFLSHEM
Ak A~AEl DR Zmw ] 2w
90104 UT sS3ase) pue sainjelg e < @ m.wm g .m M,qm m W mm. b b uo139y
o0 [P HId | et | mo [0 & £q satajunod
a] S 00w Bl T H. .
4] O O (e KHeHe p| 5 =0 ct Y3 Teamuounuo)
Q B 1 |+ olB o [ o]
c He ~ e -
® 0 I L=
0 t
t ~—
NOII¥O9V NV
ONIINVYO ¥04 SNOILVOIANI TV9HdA1

SHIYINNOD HITVAMNOWWOD NI SMVT NOILIO4V

¥SNOILVIOIGNI TVOdT1 - I dT4VL

- 69 -



*3BTaB3ILID9S YI[edMUOWWO) 3YJ JO UOTSTIATQ [BIIPIN 10
Te897 2yl 03 AT93eIpaumit P3TJTIIOU 3q IsSNW SUOTIDAIA0D pue sjudwpudwe ¢//6T AINC T £q P2ATaD3l1 BIBP 9yl UO pIseq ¥

*po11dde Buanog ‘A ¥ ¢8G % (G °SS b4 X X oSeqol
‘6 "ON ‘(¥ -dep)) ¢edueuipap uosiag 3yl Isuredy sa0uajjQ pUE PEPIUTI]
‘patr1dde duanog ‘A ¥ $00T % 86 °Ss ‘(%Z °de)) ¢seduajyjo
91qe3oTpuy 03 Surleloy SMET 9yl puswy pue 9IepI[Oosuo) 03
90UBUIPIQ UV :ZI6T °OUBUIPIQ @OTISNL JO UOTIRIISTUTWPY X X X Ju9durp °*3§
*61T-L11 *ss ‘(0S¢ °deD) ‘apo) TeuUTWII) X ®1oNT °3§
*pat1dde auinog
‘A g f¢-1 *ss “(Gg °de)d) 3oy (uorleaxassaig) 93TT Iuejul X X e eT1InSUY
%G ® €G °ss ‘(96 -de)) €30y uosaag ayl 3Isurely sa9dus3jQ ma>wz\muuaw *3g
‘G ® €6 °ss ‘(9g¢ °de)) €3O0y uosiag Iyl Isuredy sSa2U3IIQ X 1BI119SUOK
*(10/06% "H'H_°"ON "d'W) GL61 ‘1 *oN 1aded
YiTesay jo ‘ury ¢paridde auanog A Y f¢L ‘7L *ss (E€L61
UOTITIPD PasTAdY) %981 €30y uosiag 9yl 3Isuredy sa0ua3jjo X X X BOoTRBUEL
‘po11dde oZunig pue UOIMBN ‘A ¥ Pue IUINOg ‘A 3 66
® 08-8/ °ss ¢(10:8 °ded) €3O0y (s°®0uazjQ) MeT JeUTWIID X X X BURANY
‘167 ® 8¢¢ ss (9, *ded) €8G6T 2poJ TeUTWII) X BpRUa1)
“LL ® 9G °ss ‘(% °de)d) 30y uosiaqg Iyl Isutedy sa2UdII0 X ed1uTWO(Q
(P, 3u02)
_ TYAHISIWAH NYIISIM
90104 UT S3SB) puB S93INIEIG g |82 m.\mm A= B W TR uo189y
a 8 2 m.m u.m..ﬁqm o= W.M o = £q s31a3unod
a |89 @l BERE BRI o y3 T aMUOUmIO)
e e t 0 m 0 [ o
(1] [¢] N~ [ [l
(0] [ R
T rt
NOILJOdV NV

ONIINVYD ¥0d SNOILVIIGNI TVOI'1

SATYINNOD HLTVIMNOWWOD NI SMVT NOILI09V

»SNOILVOIANI TvDdT - I dTdVL



*LL61 AInr T 103 @8ueydxa JO 3381 3Yl JB pojeBWIISe
spunod *)}*[] 03UT UOTSISAUOD JuaTeaInbe 9yl yiTm uaAaT8 ST AOU2IIND T[BUOIIBU Y] ‘USAI3 9IB SIIBPWIISD 3ISOD 2I3YM x¥
*3BTIB]9109S YI[BIMUOWNO) dYJ JO UOISTAIQ TBITPON
10 1e897 9yl 03 A[93eTpowmNT PIIJIJOU 9q 3ISNW SUOTIIVII0D pue sjuswpuswe £//6T1 AINL T £q PIAT2D91 BIEp UO paseqd

291y

hs93 sueauw
uo paseq

Juotied

£q uot
L angq1a3uod
ewIuIW 10
9suadx?
oWuI3A03
1e AJulel

1891330
TBOTP3W IBTUD
s3sa233ns 90130®1g

suoIIN3TISuUI
poaoadde 1o/pue
OTuIlo °93BATId ‘STE
-31dsoy JuUsaWUIBA0YH

Isuor3rjoead
TeoIpaul paialsidoy

sjy99m oz 03 dn
$35933ns 90130B1Y

puejTzemg

U037 921I91§

uoT3InNlTISUT ayj o3
31ed JO 3500 ¥yl ueyl
I9aMO0T sajex padieyd
9ae sjuatied s90TAISS

uoturdo JedTpsw pug

TeoIpaw e 104 s31s283ns 90130B1g BII331IN
. SNT3TaIneR
MeTel
0Yy3083]
A103epUEBWm joU 3INng pesIape
juatled [uoturdo [edTpSm pug sTeatdsoy Inq xauot3T3oead
Jo sn3jels uo spuadag| s31s983ns 9d130BIY [10T30NI3SUT WATF ON| [eoTpaw paxajisi8oy rAU9y
uoTINITISUT
sfed - sjyo9m 91 03 dn{ paaoadde asyzo 1o asuot3T3ioead
Juatled s3s933ns 90T130®vag|1RITdSOYy JusWUIBA0H| [BOIpAW paialstday BUBYDH
eTquep Syl
BUBMS]0g
VOoIy¥av
JUSTITD JUSWUISIAOZ |
ow 03 s9anp9d0ag Koueu8aag SuoT3IN3TISUL STRUOTSSaJ01g uot39y £q £13uno)
¥x3S0D 1eaoaddy jo 98e1g pe13109dg pe131o9adg 43 [ESMuUOUIO)

SHIYINNOD HITVIMNOWWOD NI NOILJOHV

¥(FOILOVEd ANV MVT NI) NOILVINIWATIWNI ¥04 SNOISIAO¥Md - II JTI4VL

- 71 -



*Ll61 AInp 1 103 @3uBYydxXd JO °93BI 9Y3l IB PIJBWIISD
spunod *)°[] O3UT UOTSIdAUOD JuafeaInbs 9yl yiTm uUsAI8 ST AOULIIND [BUOTIIBU 9Y] ‘USAT3 9iB SOJBWIISS 3S0D II3UM xx
*3BIIBJDI09S Yj[EoMUOUMIO) 9Y3 JO UOTISIATI(Q IBOTIPON
10 Te897 9yl 03 A[°3eTIpaumIT P3IJTIOU 3q ISNW SUOTIDII100 pue sjudwpuawe $//6[ AInf T £q PaATI3D91 BIBP UO paseq ¥

97°'¢3 12°6¢€3
¢ 09¢
(8% zy31N)
(sny)G9¢ @23 uoumio) S)°3M g7 10300Qq BIIOIOTA
97°¢3 1 6€3
G$ 09$ sos®d
(gh zh3An °*xoadde)|Lousl8aswe ur 3daodx? Iauot3T3oead BITRAISNY
(uetrea3IsSNy)Gg9$ uotutdo TedoIpsw Teo1Ipau yanog
*xoadde 933 uowmo) puz soarnbax me7] syoom gz |1e3Tdsoy paqraosaig| pergyirenb Ayrele eITRIISNY
VINVIOO ® VISV
,JUBWOM 3Y3 JO Y3aTeady =
Tejusw 10 [BOT
-sfyd ay3 o3 Lanflurt
Juouewiad aaBI3 jJuULA
-2ad o3 10 9ITIT 243
anes 03 KAaessaodau L]
—o3eTpaumt,, ST 3T 3T
jdeoxs , pautwexa 3q
o3 paatnbax L11edo13I
l-oads st juatied a8yl
(PTIYM UT 2UIdIpaw JO
youeaq 9Yyj utr posTI
| Tetoads sey woym Jo uoranlrisul
auo,, sisuorirlzoead paaoadde 1ayzo 10 1suo13rioead
TeoTpow palalsI8oel ¢ 1231dSOYy JuswuIaA09H| [eOIpaw paialsiday BIqUEZ
uotiexel| uoturdo [edIpaw pug asuorjTioead
ut s3s983ns ao130B1Y 1B01paW paialsiday epuedn
BIUBZUB],
(p,3u02) VOI¥IV
uawwao ucwscuwwo $91Npad0i1g Koueu8aig suoT3IN3TISUI sTeUOISSaJOo1g uo139y £q £13uno)
¥x%3S0) 1eAOaddYy jJo a8eas pe13109dg pe13Io0dg 3 E9MUOUIO)

SETYINAOD HITVAMNOWWOD NI NOIIYO9V

»(FOIIOVd ONV MVT NI) NOILVINEWITAWI JO4 NOISIAOYd - II ATdVL

- 72 -



*LL6T AInr 1 103 @8ueydx3d 3JO 33B1 3Yl JB pajewrls?
spunod *)°[ 03U UOTISI2AuUOD JudafeaInbe ay3l yitm usa18 sT AdUa1aInd TeUOIIBU 3YJ ‘USBATS BIP SIJPWIISD 3SOD DIYM xx
*3BTIBI3I09S YI[BIMUOWWO) 3Y3 JO UOTISTAT(Q TEOTPIN
10 1e897 3yl 03 AT23eTpaul PITJIIOU 2q ISNW SUOTIDIII0D pue sjuswpudwe $//61 AInL T Aq PIAT3D31 BIBP UO paseq ¥

Isuotr3jrjoead A10311a9]
1B2TP3aK 1eatde)
SuoI3edIpuUl
1e3uUsw pue
1eo1sdyd 103 syoom
€7 ‘*suorjedIpul ueIdTI3a3SqO £1031119]
peoaq 103 S)33M 4 1e31dsoy 31s1807009BULY uIay3aoN
97°¢3 12°6¢€3
c$ 09¢
(8% z%3AN)
(sny)G9¢ 933 uoumo) %uwaﬂnmw> BIURWSE],
97°¢t3 I2°6€3
S$ 09¢
(8%°T¥3N0) BITRIISNY
(sny)G9¢ @93 uoumo) A3TT1TqRTA ui193sapM
97°€3 12°6¢3
G$ 09$
(8%°2v¥:iN) Iauot3rjoead
(sny)G9¢ 993 uoummo) TeOTPaN pueIsuaany
97°¢3 12°6€3
G$ 09¢ s9TeM
(8% ZH:IN) asuor3rzoead yinog moN
(sny)G9¢ 993 uouwmo) 1B01IPON BITRAISNY
(P, 3u0d)
VINVIOO ® VISV
uﬁowwo uamssuwwmw saanpadoiyg Louru8aag suorInlT3isug STRUOISS9JO1g uoi3ay £q £13uno)
¥%3150) 1eAOaddy jo adeas pe1310ads pa13109dsg 43 [eanuomno)

SHIYINNOD mHA<MBZOEZOo NI NOILYO4V

% (F0ILOV¥d ANV MVT NI) NOILVINIWATAWI ¥O4 SNOISIAOYd - II HTIVL

-\73 -



spunod *j°[ 03UT UOTISIBAUOD JuaTeAInbs 9yl yitm usAaIl8 ST AOUa1IND [RUOIIBU 3yl ‘USAT3 91 S93BWIISS 3ISOD IIIYM

*LL61 AInL 1 103 °23uBydoXd JO 93BI 9yl 3IB PaIBWIISD

¥y

*3B1IB39109S YJ[BOMUOUMIO) 3Y] JO UOTSTATQ [EBOIPINW
10 1e397 2yl 03 A[93BTpswml pPAIJIIOU 2q ISNW SUOTIOAII0D pue sjusuwpuswe $//67 AN T Aq PIATaDa1 BIBP UO pPaseg

s9sed Adouo8iswa

, ueuom

GL6T €saIny dINW

SL6T °*sa1ny
dIK ur peplaoad
se °*suk8 pue °sqo

asuadxa| 7Te31dsoy ur 3deoxa syo9M jueudaad ay3 jo| ur papiaoad se uol ur aouatriadxa 10
$,3U9TTO Je[UaWUISA03 07 Pue I us9M3aqpII] 9yl aAes 03 Aie| -3n3j1isur poaoadde|3urureal paqiaosoad
uorInNlTISUI| UuUT 3ISOD uotutdo [edIpaUW|ssadau A[23pTpoumlT, Juswuiaao8 10| Y3ITM Isuoririoead
3ao08-uou ug Jo 9291y puz saainbaa me ssafun syo9am Qgz|1e31dsoy juswuiaao9| JeOTIpow paialsiBay BIpPUT
S901A19S Y3J[BOH pue
1BOTIPa JO 103291I(Q
3yl £q a333zey
s9s®ed 9yl ul 3d130U
AouoBaswe ur 3daoxs £q panoadde oTuIlfo
uoturdo TedIpauw 10 Jejrdsoy ® jo Isuo13jTloead
puz saarnbaa me] 1231dSOy JUSWUISA0H| JBOIpaW Ppalalsiday Suoy 8Buoy
A ¥
?313uU30 Touuosaad
TeoTpaw S)}99M XIS yaiesy pauleal
10 1e31d 3sa13 8utranp £193e1adoaddy g
~SOoY °*3A038 auop suotljaoqe aauor313oead
Je 3s00 |uotutdo TeOIpaw pug Jusaijed-3anQ °g 1eo1pau ysapei3ueg
Jo @31y s3s983ns 90130BIg Teatdsoy 1 pe193sI89y° 1 (p,3uod)
VINVEDO ®? VISV
ucmwwo uawacuwwow saanpadsoagd Aoueudaag suorjin3iIisug s{euoIsSsajoiyg uo139y £q Lajunon
¥%3S0) Teaoaddy jo @8e3g pa13I0ads pe13109adg Y3 [ BoMuOuO)

SHATYINNOD HLITVIMNOWWOD NI NOII¥OHV

¥(IOIIOVYd ANV MVT NI) NOIIVINAIWATIWI ¥0d SNOISIAOYd - II AT4VL

- 74 -



spunod °)°'[] 03UT UOTSIDAUOD JudaleAlnbs ay3 yjim usa1d sT Adoueaand JruOTIBU 9Y]l ‘UsATI8 91 S9IBWIISS IS0 dIdYM

10 Te3971 2yl 03 L[°jeIpsumll POTIJTIOU dq ISNW SUOTIDIIIO0D

*LL6T AInf 1 103 @3ueYdXd JO 93B1 Yl IB pPOJBWIISD

*¥

*JBTIB3IDID9S Y3J[BOMUOWO) 9Y3 JO UOTSIATQ TEBITIPOK
pue sjuswpuswe $//61 AInL T £q P2AIaD91 BIEp UO poseg ¥

00°0o% A
JU9TIO
93jeIpaWIaIUT
*(00°23
*xoadde)
00°¢d IUdTTO
oTTqng

(00°6Z3AN
*xoadde)

00°0%°3

sj99m Z1 o3 dn
s3s983ns aoT130BAYg

uoT3In3lTISul
y3i[esay JuswuIsaAol y

Iauotr3T3oead
TeoIpaw paialst3ay

BOUTINY
may endegq

(€1°153IN)
00°062ZN$
Tea1dsoy

CRETNSE |

1e31dsoy
o11qnd ut
pawaxozaad
JT 9914

uotutdo TedoIpauw pug
$35933ns 90130®B1Yg

uorINnlT3Isul
paaoaddy

aauor3r3oead
TeoTpau paaalsiday

pueieaz MaN

naneyN

LETLTTI-
Z%°0LAN)
(uetsfe1eR)
005$

Pu® 00¢$
uaamlaq

steatdsoy
IayjQ ‘9913
steatrdsoy
*3a08 ug

uotutdo [eOTpPOW pug
s3s933ns 90130®Ig

ste3a1dsoy
19yjo pue £31sS
~I3ATUN ‘3U3WUIBA0H

IsuoT3jI3zoead
1edIpau pai23si3ay

BISABRTBR
(P, 3u00)

VINVAOO ® VISV

JUaTTd
03

o
¥x3S0)

JUaWUISAO0S
2

saanpaooag
1eaoaddy

Aoueu8eag
jo 93e3g

suo13injT3isuyl
peT310oads

STBUOISSaJOlId
pa131o2dg

uorday £q £i13uno)
43 eaMuoumo)

SETYINNOD HITVIMNOWWOD NI NOILIOIV

¥(IDIIOVEd ANV MVT NI) NOILVINAWATIWI JOd SNOISIAOMd - II ITAVL

.75 -



10 Te897 ay3 03 A[93eIpawmy PITITIOU 9q ISNW SUOTIDIIIOD PUEB SIULWPUIWE

*LL6T AInp T 103 98ueydox? JO 9381 94yl 3B PIIBWIISD
spunod *)°[ 03UT UOTSIaAuU0D JuaTeaInbs ayjl yiztm uaa1l s1 AdoUa1INd TRUOTIIBU 9Y] ‘USATS 91 SIIBWIISD ISO0D IIAIYM xy
*3BTIB]9109§ Y3 TEBIMUOUWNIO) 9Y3 JO UOTSIAT(Q [BOIPON

$LL6T AInr T £q paarooax eiEp UO paseqd g

| BITBH
adex jo 3Insax
e sT Aoueulaad
Pyl aaaym L31aoyine
ste31dsoy 9o170d 3judjadwod
jusmuiaaod ut [pue uoturdo Ted1paum OTuI1d paaoadde 1suorjrioead
jusmiea1l [BIIpOW 331y puz soarnbax meq 10 Te3jidsoy| [edo1pewm paialsi3ey snad4p
ado3nd
BOWBS UI33ISOM
~gguog,
ejue] 11§
pasn 91 S8INPad s)oom
-oad 1eoT18ans a1aym| 4z pue 9] usamiaq
l0TIN3TISUT paaoadde| suorzedrjrienb part
jusuuisaaod e 10 Je|-3roads isyjany pue
31dsoy ® ur auop aq|32@em yigi o3z dn £8o
(81° 13N 03 sey 31 Inq pasn| -7009rUA3 pue SOTI
(azo0desurg) axe s3nap aaaym| -39238q0 UT Suolle
00°G$ 801330 s,10300p 10|-0T3ITeEnb p9I1zIoads
?ajnje3s OTUl(® Aue ur suop| yiIm saduorlriocad axode8uisg
£q peajtmr] sjy9am 47|9q Aew uorjaoqe ayyp| [eOIpowW PaIIISITAY (p,3uo0d)
VINVEDO ® VISV
ucwwwu uﬁm&ﬁuwwow saanpadsoag Koueudaag suoIIN3lTISUYL sTeuUOTSS9JOIg uo18ay £q £13uno)
¥%380) 1eaoaddy Jo a8eas pa13T0adg pat31o9dg Y3 Jeanuommo)

SHTYINNOD HITVAMNOWWOD NI NOILYO9V

¥(F0I10VYd ANV MVT NI) NOILVINAIWATIWI 04 SNOISIAO¥d - II 14V

76 -



spunod *j°[ 03U UOTSISAUOD JudafeAalnbs @yl yiatm uaarld sT Aouai1ind JeUOIIBU Yl ‘USAI8 31P SIIPWIISD 350D aidyM

*LL61 AInr T 203 28ueydxXd JO d3BI 3Y3l 3IB pPOjERWIISD

¥¥

*18T1B39109S Y3 [BOMUOWWO) 3Y3 JO UOISTAIQ [BOTPaN
10 1e897 8yl 03 A]9jeIpaumMIT PoIFTIOU 29 ISNW SUOTIODAI0D pue sjusuwpuswe ¢//6T LAInL 1 Aq PIATSD91 BIBp UO paseg

S¥a9M 8¢ 9zT17134
Teatdsoy| 1eitdsoy
*3n808| °3n03 ut
ur sjuaried| sjusrjed (s¥@9m Z1 aspun Juau
Butfed 3utked L31a10le)) SY°@9m (g |-ui3A083 L11ieSsSod3U isuor3T3ovad
93eatad 10g| -uou 104 s3s933ns 90130®v1yg jou ‘yejtrdsoy| [EOIpaW paialstlBay seueyeg ayJ
sopeqieq
enadriuy
TIIHISTWIH NYALSIM
GZ3
:juerjed
-3no JTUuIl)
‘083
:uat3ed-ul os
1e31dsog*z| sed1aies op 03 pI9sTtxoyine
9DTAI3S *uf3 £11eT109ds uot
yiiesH 1e31dsoy -3N313SUT paaAol
TeUOTIEN 11®e 30 -dde 10 Te3lTdsoy
ispun [Is00 [EB3O03 juswulsaao3 e ut
pswao} Jo 3aed - s9sed Aousdiows syo9m gz 03 dn *z| @233 Jo Laejaasag
~ad uotie Wrajeiedas u1r 3deox® uoT3InlTIsul 2yl £q paaoadde
-1ado 31 possasse uoturdo jeorpew| paaoadde ue ut uoTIN3TISUT 10 19uo13T3oead
?381eyo oN'1 J0N puz saainbax meq| sy9em Qg 03 dpn °1|1e3iTdsoy JuswuisA0n| [BOTIpaW paialsTZay| wopBury paltTun
(p,3uod) FJ0d¥Nd
FUSTID  JuUSUUIDACH sainpadoiyg Aoueudaiyg suo1anlT3sul sTeuolssajoag uoi3ay £q Lijuno)d
ou*¥umoo 3 1eaoaddy jJo 98e3g pe131o9adg pa13109dg 43 T esMuoumo)

SHIYINNOD HLITVAMNOWWOD NI NOILYO0EV

¥(IDILOVYd ANV MV NI) NOILLVINIWATIWI 404 NOISIAO¥d - II dTI4VL

-77 -



*LL6T AInL 1 103 98ueydoxa JO 23B1 9Yl IB PIIBWIISD

spunod *}*[ 0JUT UOTSIIAUOD Jua]eAInba 9yl Yitm usAT18 ST AOUL1IND TBUOTIBU 3Y] ‘USAT3 91 S2]JPWIISD 3ISOD Y3 DIYM ¢
*3BTI18391095 YI[BOMUOWO) Y3l JO UOTISTATQ TEIIPIN

10 1e837 @Yyl 03 A[93eIpaumT PITJTIOU 9q ISNUW SUOTIIVS1100 pue sjuswpuawe $//6T7 AInL 1 Aq PIATaD21 BIBpP UO paseg

o3eqo],

® _PepruIa]
JUSDUTA ‘38
IONT ‘3§
eT1IN3Uy
Sj99M 87 STA9N/S3I3ITY °3S
BOTRWESL
BUBANY
BpBU31Y
BOTUTWOQ

a7qedo11dde 3xaym (suetotsdyd
‘sue1d aoueansut € ueyl sso1 3ou)
Tedo1paw pue [e3Tdsoy| 9933TWWOD uUOIFAOqE Teatdsoy paaoadde 1suotjrzoead
JuauuiaAold Jeroutaoxgprinadeasyl [eitdsoy 10 pO3IPaIdOdOy| JBOIpoW Paia3lsIfay BpRUEB)
spueis]
uT31TA YsIITIg
epnuiag
(P,3u02)
TIFHJSIWIH NYILSIM

Ua11d
ueTl IUBWULS403 saanpadol1g Aoueudaag suo1In3lIjsuj s{euoISsajolyg uot39y £q £ajunop

o3 ¥x350) 3 Teaoaddy jo @38eag pa13109dg pa13109dg U3 JeaMUOmO)

SITYINAOD HITVAMNOWWOD NI NOILYOHV

x»(ID0IIOVd ANV MVT NI) NOILVINAIWATIWNI JOd SNOISIAOYd - II ATAVL



10 Te897 9yl 03 Al°3jeIpauml parjijou

*3JBTIB3ID109S Y3I[BOMUOUMIO) dYJ JO UOTSTATQ TBOIPIN

9q JIsnw SuUO0T3IO31100 pue sjuswpuswe £//6T AINL 1 Aq PIATSO031 BIBP UO paseyg

*(GL6T) uOT3IIOQE 103 SPuUNOiIl
SuTpuaixe pusUWOIIX SAdUO0TITIoRAd [BOTPIN

9UO09T 31IdTS

*9/61 Ul puels s3IT pawIrjje-al
pue G/6T UT MB] UOTIIOQe JO UOTIIBSTITRIAQI]
103 poIIeO BTIS3IN JO SURIDIIIa®lsqQ pue
s3s1801009BULy JO £3381920§ 3¥YlL ‘(¥L6T) IOV
L961 Yystitag 3uole MB] JO UOTIBOTITIBRID

*(9.61) suoseaax 2ae3IoM
pue yiiesy 103 3Isanbax uo uorlioqe o3
S§S900®B 9aABY PINOYS USWOM JBYJ PIPU3UWODII

PopUSUIWOD3dI UOTIBTO0SSY [BOTIPSW BIISZIN | sey BTIL8IN JO [1douno) uorieindog JeuoileN B1193 1IN
snIjtaney
TMBTBR
oy30s9]
*(9£61) dIW 103
SUOT3TPuUOd paijtwaad 3yl Jurur(ino ‘yiresy
Jo -url y3noiyl ponssI SOIYlIa 3JO Juswalelg BAUDY
*9UTIJ B IO SIEBdA U] PIIVXI
03 Jou 20UdJUIS I[qBUTWIDIBPUT U
03 309alqns Luoiaj 99183ap puodas e 03
90U93Uds uos1ad Ae9L-Q] WNWIUTW B YITM
AuoTa3 99139p 3ISIATJ B WOIJ PadNpal sem
awtad ayl 6961 ¢Gg aunp uo A[palaoday 7
*(gL61) 3Fusumod 103 sIT1g €
Po31Jeip UOTISSTUMO) WIOFDY MeTueleuRYyH °J BUBYDH
eTqUE) BYJ
*(GL61) smel Jutuueg AJTweg UO UOTSSTIWWO) BUBMSIOY
VorTday
TV INTRNY ZAOD-NON TV INZANIIA0D NOI9dd
A9 SHTYINNOD
HITVAMNOWWOO

SHTYINNOCD HITVAMNOWWOOD NI SMVT NOILIOIV

¥SIONVHO QIS0d0dd ANV INIWSSIASSV TYNOIIVN - III dT9VL

_79_



*3BT1B]9109S YJ[EBOMUOUMWO) dY3J JO UOTISIATQ T[BOTIPIN
10 1e897 2yl 03 L[°3eTpawWI PITIIIOU 39 ISNW SUOTIOIII0D pue sjusmpuawe $//67 LInr T AQ PIATIO31 BIBP UO paseg

¥

X103T119] UIeY3ION

'IuURBWS®E],

"(9L61)
J8W 3IB SUOTITPUOD UIBIISD papraoad 3y3noiaq
2q T1IM uorjndoasoad ou sfes [eiduayn L32ui03ly

BITBIISNY UIDISOM

pueisuaan)

*(9L61) ATquassy 2ATIB[SIZ]
MSN @43 uTr pa1Tej JIW 30 A£3T[TqeIEAR 3Y3
8utr3otaisax T11d *(/L61) uorae813saAul 93jelsg

S9TBM Y3nog maN

BII0IDTA

*(9/.61) uo1l3zioqe aied Lep
jua1jed-3ano moyie 03 me] Jo 33ueyd pasodoag ‘g
*BITRA3ISNY Yinosg
yanog ul paIJIjou suorlioqe uo AJlenuue
Jaiodaa pue dulwex? o3 pajurodde 9933TumO) ‘T

BITEBAISNY Y3Inog

‘(9/61) uoIlaoqe 103 Spunox

JO UOTSU93IX? pUSWWODII

pue SuUBIDIIILISqQ JO [IOUNO) URITBIISNY

s3s1807003BULY
‘(LL61) suoTieTay UBWNH UO UOTISSTumO) [eLOY

eITRIISNY

VINVAOO ® VISV

'IqUEZ
epued|
BIUBZUBR]
*(9/6T1) 3T 103J SUOTIIBOTIPUT BYJ pu3IX3
pue suoljioqe 1013u0d 03 93nje3s e Jurssed
03 uaA13 3utraq LJ3jussoad ST UOTIBIIPISUO) puelizessg

(P,3u02) VOIN¥IV

TVINTNNIZAO0D-NON

TVININNIEAOD

SHIYINNOD HLTIVAMNOWWOD NI SMVT NOILYOEY

¥SHONVHD dES0d0¥d ANV INIWSSHISSV TVNOILVN - III ITIAVL

NOIO®Td
A9 SHTIINNOD
HITVIMNOWWOD

_80-



*3B1aB32109S YJ[EOMUOWNO) dY3I JO UOTSTATQ TBOIPOK
10 1e897 2yl 03 A[93ILTPSWNT POIJTII0U 9q ISNW SUOTIDAII0D pue sjusmpudwe $//6T ATNL 1 £q PIATIO31 BIBP UO poseg

?1ode3durtg

vauIny may endegq

*(LL6T) 3I10d3¥ UTTINKOW puelesz MoN
*(LL6T) 2POD TBUSJ ¥Y3l JO UOTSTAdY
9yl y3tm uorzounfuoo ur Burpuad 11q 3IFeIQ naneyN
*(SL6T)UOTIBSTTRIIQI] painoAey
sjuspuodsax jo ¥¢g Surmoys s10300p
Jo Leaans uorurdo PIp UOTIIBRIDOSSY TBOTIPIW
ueisfee 2Y3l JO UOTIIOQY UO 9333TWWOI]NS eIskereR
BTpul
3uoy Juol

*(9/61) P2SIDI9X? j0U uolsusdsns
3sure8e 3ano) asweadng o3 Teaddy o3 y31y| °(9/61) I[IJ4 ul Me] uOI3IIOQy JO SUOTIBPUSUMOIDY

o e 0

- 81 -

*syjuow ¢ 103J IDUIDTI] §,uosiaquy °*IQq pue meT1adY vV :I[Tg ur spusaj uorjeindog
papuadsns pirog Tejuaq pue [BOIPIW I1[l14g uo 99331WWO) 30935 Y3l Jo 3ioday puodag 1r1g
"(LL6T) Surpuad 111q 33eiqQ ysspergueq
*(LL6T) OTUITD B 3UTYSITqeIS?
Jo A3171qEsSea3y 8ayj ojul Aarnbul aaljeIsIBeT °g
*(GL61) uorizzoqe o3 3dadsax
Y3TM suorsTaoad popusue Y3jTm MeT [RUTIWTIIAD
1eT103Ta19] uo K3aeg 3uijyaoM a3yl jo 3iodey *I £1031119], Te31de)

(P,3u0d) VINVHIO % VISV

TVINIANYIAOD~NON TVININNIHIAOD NOIO®d
A9 SHIYINNOD

HLTVIMNOWWOD

SITYINNOD HITVAMNOWWOD NI SMVT NOILIOEV

¥STINVHD qISOJO¥d ANV INAWSSHASSY TVNOILVN - III HTIdVL



10 1e837 9yl 03 L[°3eIpaumul paTjrjou

*381aB39109G YITBOMUOUWMO) Y3 JO UOTISTATIQ TBITIP3N
@q 3snu SUOTIV31100 pue sjuswpusuwe $//6T AInL T Aq paATad31 BIBP UO paseg

BOWES UI23SoM

B3UO],

., SUOTIBIBPISUOD
uelaejTuewny pue [BIDOS (q) pue
fsaan13ideoeajuod jo sanyie3y (e) 3Jo spunoald
9yl uo paisanbax ST uOTIBUTUIA] dIdYM
suor3enits ssedwoous 03 OS[e papuswe
2q MBT 9yl 3Byl popUSWWOIIA I3YJanjy
pue ‘uoTjepuswWmodal STY3 pPasiopud g9/
I9aquaAoN ul prey ‘exue] 1as jo 309floag
uorjeindog pue MmeT 9yl pue eque] TIg
Jo £3TSa9ATU[ dY] JO SUIDIPIY d2ISuaiog
Jo juswiaedsag 9yl YjTM UOTIIBRIOQERITOO UI
‘eyue] 11§ JO uoIleIDdOSSY Jutuuelq A{Tuey
ayl jo ®933T1mmo) uorjerndog pue e ay3l
£q pestuelio ejxue] 1ag ul me] uorjeindog
03 UOTIJIBIIY UT UOISS?aJOAJ TBOIP3ANW

ay3l jo 910y 94yl uo Ieulwas§ IYJ,
‘uemoM 3yl jo yjTeay [ejusm pue [ed1sAyd
JO suoseal 10J uorjioqe Oop 03 103D0p 103
90U3JJO TBUTWIAD B 3T ¥PW O3 JOU SB OS
MBT JO UOTIJBOTJITIRID G/6T UT PIapPUSWmWOIII
BYUBT TIS JO UOTIBIDOSSY [BOIPIN
JO uoljioqy uo 2933TuMIOI-QNS pue %/6T1
ur uorjeindog pue Me7 UO IBUTWSS TBUOTIBN

ejue] 11§

(P,3u0d) VINVIOO B VISV

TVININNIIAO0D-NON

TVINIRNYIAQD

SATYINNOD HLTVAMNOWWOD NI SMVT NOIIJ09V

¥SHONVHD Q3S0d0¥d ANV INAWSSHSSYV TVNOILVN - III ITdVL

NOIDTd
X9 SHIYINAOD
HITVIMNOWWOD

- 82 -~



*3eTIB]21095 Y [E2MUOUMIO) Y3 JO UOISTATIQ [BIIPSN
10 Te397 9yl 03 A[33eIpauml PaIJIIOU 9q ISNW SUOTIDAIIOD pue sjudwpudwe $//61 AInL T £q PaAIadal eIBp UO paseg ¥

SPUBTSI UTJITA YsT3Tig

“(€/61) 2anjesI8e] @Yy3l JO 9233Tum0) 3D9T3S B AqQ
pautwexa pue paiedead sem 11g PopuaiIxad uy

epnuaag

9z11°d

*(9.61) UOTIBITITIBTD
103 poau skes Yi[eaH JO I23STUIK

seweyeg a4l

*(9L61) meT uoTlIOqy Sopeqieg
3yl JO UOTIBSITEBISQI] UO SIINIOM TBID0S
pue sasianu ‘s10300p jJo £9AIns TeUOTIBN

*(LL61) 1119 3IJeIQ UO UOTSSNOSIQ ‘T

*(GL6T) Me] papuaix3
Ue popusumODal 9933TUWO) [BIUSWUISIA0H °T

sopeqieg

*(LL61) MBT 9yl FUIMOTASI JUSWUIIA0YH

en31uy

TIAHJSIWIH N9dISHIM

*Adueugdaad 19y JO UOTIBNUIIUOD
Inoqe J[9s13y 9pIdap O3 UeWOM 3Y3J
91qeu? 031 Me] ysIijtag 3jussaad aSueyd
03 9/.61 UT P3YsTIqelss uorjioqy
uo 29T0Y) S,UdWOM I0J S10300Q °
*3I0V £9671 @Yl Sululejulew SpPUSWWOIII
A11enurjuod A3ojooarudy pue
§0T13935q0 JO £331005 TBAOY YsIItag °J

*(LL6T) s3tun
uo13lioqe aied Aep jualjed-ino papusumodd

9933TUO) ainjipuadxy suouwmo) JO 9SNOY °#h
“(LL6T)

(suounno) jo asnoyg) T1Ig (3Juswpuswy) uorlioqy °¢
*(9L61)

uoTlioqe UO 3933TumO) 3IOI[9§ Axpjuswellaeg °Z

*(7L61) 31oday aue 1

|
()
[<.2]

I

wop3uty pajTup

BITEBN
*(9L6T)
jusuwpuawy 4/ @Yl Aq po3oayie salueyd
3yl s3ioddns uor3leIDOSSY [BOIPIK snidA) snad£)
440404
TVININNIIA0D-NON TVINTINIIACD NOIO™Y
X9 SHIYINNOD
HILTVAMNOWWOD

SHTYINAOD HLTVIMNOWWOD NI SMVT NOILYOLIV

¥SHIONVHD QES0d0O¥d ANV INAWSSISSV TVNOILVN - III dTIVL



*31B1aB39109§ YI[EOMUOWMO) dYJ JO UOTSTATE TEOTPIN
10 Te807 2yl 03 A{e3eTpewm] PITITIOU 3q ISNW SUOTIDIII0D PUEB SJUSWPUSWE {//6T AInr 1 £q paaTada1 eBIEBp UO pIsed

*(LL6T1) SuOTIBOTPUT pEOIq
U0 JILW 103 mOITe 103 me] ¥yl ur a8ueyd ®
SpPUSWWODd1 UOTIBIDOSSY [BIIPIW IUIDUTIA °3S

*(LL6T) 2°33BW BY3 I3pTISuOD 03
Y3[eay 3O 193ISTUTR Aq P23Ieald 2933 TUmO)

JuaduIp ‘3§

eTonT 39

BITIN3Uy STASN/SIITY °3S

JBIA3SUOK
*(€L6T) SPATMPTW pUB SI3sInu
¢suetdo1siyd 3o LaAins TeuotTIBN *(TL61)
SUOSE31 DTWOUODI-0TO0S pue Yi[esay Tejuam
¢1ed1sfiyd 103 mel 9yl 3uIpuaIX3d PIPUSWWOIII
(s3st18070092UL3 pue sSuURTOTII¥ISqO 3O
uorjestuedio [euorssayoad) £3aTd0g wWeyqoys *(9L461) me1 uoumod AITPOd 03 sueld eOTRWEL
*(1L61) sonssT a3yjo Juouwe ‘me]
uoT310qe 19pTsuod o3l pajurodde A1quassy
TeUOTIBN 3yl JO 9933TuWO) 3IDD[3S TeTdadS BUBANY
BpEUS1YH
BOTUTWO(
poia9pIsSuodal 9q MB] [Ijun SIBTI3 UOTIIOQe
Jo juswauodjisod papusumiodal °*uUsSSy ieg
ueBIpEUB) °*UOTIIOQE JO UOTIIBSTIBUTWIADIP
PopUBUMODdI UOI3BIDOSSY [BOIPI UBTIPBRUB) (LL61) 3aodey Lo13ped epRUBR)

(p,3u0d). FYIHISIWAH NYILS M

TVININNYIAOD-NON

TVINTNWNIIAOD

SHIYINNOD HLTVAMNOWWOOD NI SMVT NOILYOLV

»STONVHD @AS0d0dd ANV INIWSSISSV TYNOILVN - III dT4VL

NOIDEd
X9 SITYINNOD
HITVIMNOWHOO

- 84 -



*3B1aB3I3I09S Y3I[eomMmuowmo) 3yl JO UOTISTAIQ [EBOIPIN
10 Te397 @Yyl 03 A[°3eIpawWWI PIIITIOU 9q ISnNw SUOTIDIII0D pue sjuswpuswe £//6] AINL T Aq PIATIO31 BIEP UO paseq *

*(LL61) mel uorlioqe
8ur8ueyd uo s3PNITIIE ,SUSWOM SSIUTSNQ

JO °ussy sUawoM SSaUISNg JBUOTSS3J01g
pue $sspnjilje ,suUsWOM JO °“USSY
S9ATMISNOY $s3pPNITIIEB ,SI03D0P JO SOIpPU]
IsaM JO L3ITsaaAt1uf] 3yl £q - uayejaspun
sfaaans uoiurdo ¢ °sMme] uOIjIoqe uo g/61
£q suoTjlBpPUSUNODDA1 IYew 03 //6T PoIB3ID
99333TUWO) 3IJI[SS UOTIBTOO0SSY [BOTIPIR

*(GL61) uotiioqge

103 saurlapInd 12ae3a[D YiIm pajuasaid aq
uorssajoad [edIpsw ¥yl Iyl popuUSUmLOII
uawoM JO snielg 9yl U0 UOTSSTUMIO) °3IeN

03eqO0] pPuB pPEPTIUTL]

(p,3u0d) HIMHISIWHH NIALSIM

TVININNIIAOD-NON

TVINTNNIFIAOD

SHIYINNOD HITVAMNOWWOD NI NOILIOEV

¥SHONVHD QdS0d0dd ANV INIWSSASSV TVNOILVN - III dTdVL

NOIO™Y
X9 SATYINNOD
HITVAMNOWWOD

- 85 «



APPENDIX 1

Division of Jurisdictions

with Basic, Developed and Advanced Laws*

(following table sequence)

BASIC

Africa

Botswana

Gambia

Malawi

Mauritius

Northern States
(Nigeria)

Asia and Oceania

Queensland (Australia)
Western Australia
Nauru

Sri Lanka

Tonga

Western Samoa

Euroge

Malta

Western Hemisphere

%

Antigua
Belize
Dominica
Grenada
Monserrat
St. Lucia

DEVELOPED

Africa

Ghana

Kenya

Southern States
(Nigeria)

Sierre Leone

Uganda

Asia and Oceania

Victoria (Australia)

New South Wales
(Australia)

Capital Territory
(Australia)

Bangladesh

Fiji

Peninsular Malaysia

Sabah (Malaysia)

Sarawak (Malaysia)

New Zealand

Papua New Guinea

Euroge
Northern Ireland (U.K.)

Western Hemisphere

Barbados

Bahamas

Bermuda

British Virgin
Islands

Guyana

Jamaica

St. Kitts/Nevis
Anguilla

St. Vincent

Trinidad & Tobago

ADVANCED

Africa
Zambia

Asia and Oceania
South Australia
(Australia)
Northern Territory

(Australia)
Hong Kong
India
Kashmir
Singapore

(India)

Europe
Cyprus

Britain (U.K.)

Western Hemisphere
Canada

Excluding Lesotho and Swaziland, which are governed by Roman-Dutch Common

law.
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APPENDIX II

THREE COMMONWEALTH STATUTES AND INSTRUMENTS

The British Abortion Act 1967
The Abortion Regulations 1968
The Abortion (Amendment) Regulations 1976

The Indian Medical Termination of Pregnancy Act, 1971
The Medical Termination of Pregnancy Rules, 1975
The Medical Termination of Pregnancy Regulations, 1975

The Singapore Abortion Act, 1974
The Abortion Regulations, 1974
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ELIZABETH II
1967 CHAPTER 87

An Act to amend and clarify the law relating to termination of pregnancy
by registered medical practitioners. [27th October 1967]

BE IT ENACTED by the Queen’s most Excellent Majesty, by and with
the advice and consent of the Lords Spiritual and Temporal, and
Commons, in this present Parliament assembled, and by the authority
of the same, as follows:—

Medical termination of pregnancy

1.—(1) Subject to the provisions of this section, a person shall not be
guilty of an offence under the law relating to abortion when a pregnancy
is terminated by a registered medical practitioner if two registered medical
practitioners are of the opinion, formed in good faith—

(a) that the continuance of the pregnancy would involve risk to the
life of the pregnant woman, or of injury to the physical or mental
health of the pregnant woman or any existing children of her
family, greater than if the pregnancy were terminated; or

(b) that there is a substantial risk that if the child were born it would
suffer from such physical or mental abnormalities as to be seriously
handicapped.

(2) In determining whether the continuance of a pregnancy would
involve such risk of injury to health as is mentioned in paragraph (a) of
subsection (1) of this section, account may be taken of the pregnant
woman’s actual or reasonably foreseeable environment.

(3) Except as provided by subsection (4) of this section, any treatment
for the termination of pregnancy must be carried out in a hospital vested
in the Minister of Health or the Secretary of State under the National
Health Service Acts, or in a place for the time being approved for the
purpeses of this section by the said Minister or the Secretary of State.

(4) Subsection (3) of this section, and so much of subsection (1) as
relates to the opinion of two registered medical practitioners, shall not
apply to the termination of a pregnancy by a registered medical practitioner
in a case where he is of the opinion, formed in good faith, that the
termination is immediately necessary to save the life or to prevent grave
permanent injury to the physical or mental health of the pregnant woman.
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Notification

2.—(1) The Minister of Health in respect of England and Wales, and

the Secretary of State in respect of Scotland, shall by statutory instrument
make regulations to provide—

(a) for requiring any such opinion as is referred to in section 1 of this
Act to be certified by the practitioners or practitioner concerned in
such form and at such time as may be prescribed by the regulations,
and for requiring the preservation and disposal of certificates made
for the purposes of the regulations;

(b) for requiring any registered medical practitioner who terminates a
pregnancy to give notice of the termination and such other informa-
tion relating to the termination as may be so prescribed;

(¢) for prohibiting the disclosure, except to such persons or for such
purposes as may be so prescribed, of notices given or information
furnished pursuant to the regulations.

(2) The information furnished in pursuance of regulations made by
virtue of paragraph (b) of subsection (1) of this section shall be notified
solely to the Chief Medical Officers of the Ministry of Health and the
Scottish Home and Health Department respectively.

(3) Any person who wilfully contravenes or wilfully fails to comply
with the requirements of regulations under subsection (1) of this section
shall be liable on summary conviction to a fine not exceeding one hundred
pounds.

(4) Any statutory instrument made by virtue of this section shall be
subject to annulment in pursuance of a resolution of either House of
Parliament.

Application of Act to visiting forces etc.

3.—(1) In relation to the termination of a pregnancy in a case where
the following conditions are satisfied, that is to say—

(a) the treatment for termination of the pregnancy was carried out in
a hospital controlled by the proper authorities of a body to which
this section applies; and

(b) the pregnant woman had at the time of the treatment a relevant
association with that body; and

(c) the treatment was carried out by a registered medical practitioner
or a person who at the time of the treatment was a member of that
body appointed as a medical practitioner for that body by the
proper authorities of that body,

this Act shall have effect as if any reference in section 1 to a registered
medical practitioner and to a hospital vestced in a Minister under the
National Health Service Acts included respectively a reference to such a
person as is mentioned in paragraph (c) of this subsection and to a hospital
controlled as aforesaid, and as if section 2 were omitted.
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(2) The bodies to which this section applies are any force which is a
visiting force within the meaning of any of the provisions of Part I of the
Visiting Forces Act 1952 and any headquarters within the meaning of
the Schedule to the International Headquarters and Defence Organisations
Act 1964; and for the purposes of this section—

(@) a woman shall be treated as having a relevant association at any
time with a body to which this section applies if at that time—

(i) in the case of such a force as aforesaid, she had a relevant
association within the meaning of the said Part I with the force;
and

(ii) in the case of such a headquarters as aforesaid, she was a
member of the headquarters or a dependant within the meaning
of the Schedule aforesaid of such a member; and

(b) any reference to a member of a body to which this section applies
shall be construed— '

(i) in the case of such a force as aforesaid, as a reference to a
member of or of a civilian component of that force within the
meaning of the said Part I; and

(ii) in the case of such a headquarters as aforesaid, as a
reference to a member of that headquarters within the meaning
of the Schedule afuresaid.

Conscientious objection to participation in treatment

4.—(1) Subject to subsection (2) of this section, no person shall be
under any duty, whether by contract or by any statutory or other legal
requirement, to participate in any treatment authorised by this Act to
which he has a conscientious objection:

Provided that in any legal proceedings the burden of proof of con-
scientious objection shall rest cn the person claiming to rely on it.

(2) Nothing in subsection (1) of this section shall affect any duty to
participate in treatment which is necessary to save the life or to prevent
grave permanent injury to the physical or mental health of a pregnant
woman.

(3) In any procecdings before a court in Scotland, a statement on
oath by any person to the effect that he has a conscientious objection to
participating in any treatment authorised by this Act shall be sufficient
evidence for the purpose of discharging the burden of proof imposed
upen him by subsection (1) of this section.

Supplementary provisions

5.—(1) Nothing in this Act shall affect the provisions of the Infant
Life (Preservation) Act 1929 (protecting the life of the viable foetus).

(2) For the purposes of the law relating to abortion, anything done

with intent to procure the miscarriage of a woman is unlawfully done
unless authorised by section 1 of this Act.
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Interpretation
6. In this Act, the following expressions have meanings hereby assigned
to them:-

** the law relating to abortion ” means sections 58 and 59 of the Oftences
against the Person Act 1861. and any rulc of law relating to the
procurement of abortion;

- the National Health Service Acts’® means the National Health
" Service Acts 1946 to 1966 or the National Health Service (Scotland)
Acts 1947 to 1966.

Short title, commencement and extent
7.—(1) This Act may be cited as the Abortion Act 1967.

(2) This Act shall come into force on the expiration of the period of
six months beginning with the date on which it is passed.

(3) This Act does not extend to Northern Ireland.
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STATUTORY INSTRUMENTS

1968 No. 390
MEDICAL PROFESSION

The Abortion Regulations 1968

Made - - - - 15th March 1968
Laid before Parliament 1st April 1968
Coming into Operation 27th April 1968

The Minister of Health, in excrcise of the powers conferred on him by
section 2 of the Abortion Act 1967(a) and of all other powers enabling him in
that behalf, hereby makes the following regulations :—

Ciration and commencement

1. These regulations may be cited as the Abortion Regulations 1968, and
shall come into operation on 27th April 1968.

Interpretation

2.—(1) In these regulations “the Act” means the Abortion Act 1967 and
“practitioner” means a registered medical practitioner,

(2) The Interpretation Act 1889(b) shall apply to the interpretation of these
regulations as it applies to the interpretation of an Act of Parliament.

Certificate of opinion

3.—(1) Any opinion to which section 1 of the Act refers shall be certified in
the appropriate form set out in Schedule 1 to these regulations.

(2) Any certificate of an opinion referred to in section 1(1) of the Act shall
be given before the commencement of the treatment for the termination of the
pregnancy to which it relates.

(3) Any certificate of an opinion referred to in section 1(4) of the Act shall
be given before the commencement of the treatment for the termination of the
pregnancy to which it relates or, if that is not reasonably practicable, not later
than 24 hours after such termination.

(4) Any such certificate as is referred to in paragraphs (2) and (3) of this
regulation shall be preserved by the practitioner who terminated the pregnancy
to which it relates for a period of three years beginning with the date of such
termination and may then be destroyed.

Notice of termination of pregnancy and information relating thereto

4.—(1) Any practitioner who terminates a pregnancy shall within 7 days of
the termination give to the Chief Medical Officer of the Ministry of Health
notice thereof and the other information relating to the termination in the form
set out in Schedule 2 to these regulations.

{a) 1967 c. 87. (b) 1889 c. 63.
[M.H. 795]
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(2) Any such notice and information shall be sent in a sealed envelope to the
Chief Medical Officer, Ministry of Health, Alexander Fleming House, Elephant
and Castle, London, S.E.1.

Restriction on disclosure of information

5. A notice given or any information furnished to the Chief Medical Officer
in pursvance of these regulations shall not be disclosed except that disclosure
may be made—

(a) for the purposes of carrying out their duties,

(i) to an officer of the Ministry of Health authorised by the Chief
Medical Officer of that Ministry, or '

(ii) to the Registrar General or a member of his staff authorised by
him; or
(b) for the purposes of carrying out his duties in relation to offences against

the Act or the Jaw relating to abortion, to the Director of Public Prose-
cutions or a member of his staff authorised by him; or

(c) for the purposes of investigating whether an offence has been committed
against the Act or the law relating to abortion, to a police officer not
below the rank of superintendent or a person authorised by him; or

(d) for the purposes of criminal proceedings which have begun; or
(e) for the purposes of bona fide scientific research; or
(f) to the practitioner who terminated the pregnancy; or

(g) to a practitioner, with the consent in writing of the woman whose
pregnancy was terminated.
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SCHEDULE 1

IN CONFIDENCE Certificate A

Not to be destroyed within three years of the date of operation
ABORTION ACT 1967

CERTIFICATE TO BE COMPLETED BEFORE AN ABORTION IS
PERFORMED UNDER SECTION 1(1) OF THE ACT

. (Name and qualifications of practitioner in block capitals)
of
''''' (Full address of practitioner)
and I

(Name and qualifications of practitioner in block capitals)
of

(Full address of practitioner)

hereby certify that we are of the opinion, formed in good faith, that in the case

of
(Full name of pregnant v.oman in block capitals)
of
(Usual place of residence of pregnant woman in block capitals)
1. the continuance of the pregnancy would involve risk to the lifc of
the pregnant woman greater than if the pregnancy were terminated;

) 2. the continuance of the pregnancy would involve risk of injury to the
(Ring physical or mental health of the pregnant woman greater than if the
appropriate .
number(s))  Pregnancy were terminated;

3. the continvance of the pregnancy would involve risk of injury to the
physical or mental health of the existing child(ren) of the family of the
pregnant woman greater than if the pregnancy were terminated;

4. therc is a substantial risk that if the child were born it would suffer
from such physical or mental abnormalities as to be seriously handicapped.

This certificate of opinion is given before the commencement of the treatment for
the termination of pregnancy to which it refers.

Signed

Signed

Date

Date
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SCHEDULE 1
IN CONFIDENCE Certificate B

Not to be destroyed within three years of the date of operation

ABORTION ACT 1967

CERTIFICATE TO BE COMPLETED IN RELATION TO ABORTION PERFORMED IN

EMERGENCY UNDER SECTION 1(4) OF THE ACT

(Name and qualifications of practitioner in block capitals)

of

(Full address of practitioner)

hereby certify that I *am/was of the opinion formed in good faith that it *is/was
necessary immediately to terminate the pregnancy of

(Full name of pregnant woman in block capitals)

of

(Usual place of residence of pregnant woman in block capitals)
(Ring in order 1. to save the life of the pregnant woman; or
appropriate
number)

2. to prevent grave permanent injury to the physical or mental
health of the pregnant woman.

This certificate of opinion is given—
A. before the commencement of the treatment for the termination of the
(Ring pregnancy to which it relates; or,
appropriate . R .
letter) if that is not reasonably practicable, then

B. not later than 24 hours after such termination.

Signed

Date

*Delete as appropriate
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SCHEDULE 2
IN CONFIDENCE
ABORTION ACT 1967

NOTIFICATION TO THE CHILF MEDICAL OFFICER OF AN ABORTION
PERFORMED UNDER SECTION | OF THE ACT

(Name and qualifications of practitioner in block capitals)
of

(Full address of practitioner)
hereby give notice that I terminated the pregnancy of

(Full name of pregnant woman in block capitals)
of

(Usual place of residence of pregnant woman in block capitals)

The grounds for terminating the pregnancy were certified as:—

1. the continuance of the pregnancy would have involved risk to the

life of the pregnant woman greater than if the pregnancy were terminated;

2. the continuance of the pregnancy would have invoived risk of injury

to the physical or mental health of the pregnant woman greater than if

the pregnancy were terminated;

(Ring . 3. the continuance of the pregnancy would have involved risk of injury

;F.‘.:,’.‘:E,’;,‘ ®  to the physical or mental health of the existing child(ren) of the family

- of the pregnant woman greater than if the pregnancy were terminated;
4. there was a substanual risk that if the child had been born it would
have suffered from such physical or mental abnormalities as to be
seriously handicapped;

In_.case of emergency

The grounds for terminating the pregnancy were :—

5. it was necessary to save the life of the pregnant woman; or

6. it was necessary to prevent grave permanent injury to the physical or
mental health of the pregnant woman.

Place of termination
The pregnancy was terminated at: 1. N.H.S. hospital
2. Approved place

3. Other place.

(Ring appropriate number)
(address)

(on date)
Signature of practitioner who terminated pregnancy

In all non-emergency cases, particulars of the practitioner(s) who joined in giving the
certificate required for the purposes of section 1 should be shown below in the
appropriate space(s):—

If the operating practitioner joined ] A. Name
in giving certificate, insert at A. | Address
particulars of the other certifying

practitioner. Qualifications
If the operating practitioner did not B. Name

join in giving certificate, insert at Address

A. & B. particulars of the two

certifying practitioners. Qualifications
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For official

. . . . use onl}
Other information relating to the termination Y

(Items 1 to 8 to be completed to the best of the knowledge
and belief of the operating practitioner):

1. NLH.S. Number of woman

2. Maiden name of woman

3. Date of birth of woman

4. Marital status of woman:
1. Single 2. Married 3. Widowed

4, Divorced or separated 5. Not known
(Ring appropriate number)

5. Occupation
NoTE: (a) If woman is married, specify husband’s occupation
(b) If woman is unmarried, specify her own occupation

6. Date of woman'’s last menstrual period

~3

. Previous pregnancies of woman:
Number of live-births.
stillbirths

abortions

If applicable, date of last termiration of pregnancy
under the above-mentioned Act

8. Number of woman’s existing children*

9. Date of admission to place of
termination of pregnancy

10 Date of discharge from place of
termination of pregnancy

11. Grounds for termination of pregnancy

(a) Medical condition of woman:
Obstetric disease (specify)

Non-obstetric disease (specify)

(b) Suspected medical condition
of foetus (specify)

(¢) Non-medical grounds for termination
of pregnancy (specity)

*children mean a woman’s natural children and any adopted, foster or step-children
up to the age of 16 ycars living with her.
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12. Type of termination of pregnancy:

1. Dilation and evacuation

2. Hysterotomy-—abdominal
3. Hpysterotomy-—vaginal

4. Hysterectomy

5. Vacuum aspiration

6. Other (specify)

For official
use only

(Ring appropriate number)

13. Was sterilization performed ?

14. Complications or death prior to notification:

1. None

2. Sepsis

3. Haemorrhage
4. Death

5. Other (specify)

(Ring appropriate number)

15. In the case of death, specify cause

NOTE: This form is to be completed by the operating practitioner
and sent in a sealed envelope within seven days of the
termination of the pregnancy to the Chief Medical Officer,
Ministry of Health, Alexander Fleming House, Elephant
and Castle, London, S.E.1I.
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Given under the official seal of the Minister of Health on 15th March 1968.
(L.s.) Kenneth Robinson,

Minister of Health.

EXPLANATORY NOTE
(This Note is not part of the Regulations.)
These Regulations, made under the Abortion Act 1967,

(a) prescribe forms for the purpose of certifying opinions under section 1
of the Act and the time for such certification (regulation 3(1), (2) and (3)
and Schedule 1);

(b) provide for the preservation and disposal of such certificates (regula-
tion 3(4));

(c) require the notification of the abortion and prescribe the information
relevant thereto to be given to the Chief Medical Officer (regulation 4
and Schedule 2); and

(d) restrict the disclosure of such notices and information (regulation 5).
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STATUTORY INSTRUMENTS

1976 No. 15
MEDICAL PROFESSION
The Abortion (Amendment) Regulations 1976

Made - - - - Tth January 1976
Laid before Parliament 15th January 1976
Coming into Operation 1st March 1976

The Secretary of State for Social Services, as respects England, and the Secretary
of State for Wales, as respects Wales, in exercise of the powers conferred by
section 2 of the Abortion Act 1967(a), as amended by the Transfer of Functions
(Wales) Order 1969(b), and now vested in them(c), and of all other powers-
enabling them in that behalf, hereby make the following regulations:—

Citation and commencement

1. These regulations may be cited as the Abortion (Amendment) Regulations
1976, and shall come into operation on 1st March 1976.

Interpretation

2.—(1) In these regulations ‘“the Act” means the Abortion Act 1967, as
amended, and “the principal regulations” means the Abortion Regulations
1968(d), as amended(e).

(2) The rules for the construction of Acts of Parliament contained in the
Interpretation Act 1889(f) shall apply for the purposes of the interpretation ot
these regulations as they apply for the purposes of the interpretation of an Act
of Parliament.

Amendment of regulation 5 of the principal regulations

3. In regulation 5 of the principal regulations (restriction on disclosure of
information) there shall be added after paragraph (g) the following paragraph:—

‘““or (h) when requested by the President of the General Medical Council
for the purpose of investigating whether there has been serious professional
misconduct by a registered medical practitioner, to the President of the
General Medical Council or a member of his staff authorised by him.”.

Amendment of Schedule 1 to the principal regulations

4. In Schedule I to the principal regulations (certificates to be completed
before an abortion is performed under section 1 of the Act) for Certificate A
there shall be substituted the certificate set out in the Schedule to these
regulations.

(a) 1967 c. 87. (b) S.1. 1969/388 (1969 I, p. 1070),

(c) See Sccretary of State for Social Services Order 1968 (S.1. 1968/1699; 1968 111, p. 4585).
(d) S.1. 1968/390 (1968 I, p. 1060). (e) S.1. 1969/636 (1969 II, p. 1756).
(f) 1889 c. 63.

[H.490]

- 100 -



Amendment of Schedule 2 to the principal regulations

5. In Schedule 2 to the principal regulations (form of notification to be
given to the Chief Medical Officer of an abortion performed under section 1 of
the Act) immediately before the part of the Schedule headed *““Other information
relating to the termination™ there shall be inserted the following:—

“If the operating practitioner joined in giving the certificate did he
see/and examinet the pregnant woman before doing so?.......

Has the practitioner named at A certified that he saw/and exammed
the pregnant woman before giving the certificate?.................

Has the practitioner named at B (if any) certified that he saw/and
examined} the pregnant woman before giving the certificate?.....................

tDelete as appropriate”.

Barbara Castle,

Secretary of State for Social Services.
2nd January 1976.

John Morris,

Secretary of State for Wales.
7th January 1976.
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(Ring

SCHEDULE Regulation 4
Certificate A
IN CONFIDENCE

Not to be destroyed within three years of the date of operation

ABORTION ACT 1967

CERTIFICATE TO BE COMPLETED BEFORE AN ABORTION IS PERFORMED UNDER
SecTIiON 1(1) OF THE AcCT

I,

(Name and qualifications of practitioner in block capitals)
of

(Full address of practitioner)

Have/have not* seen/and examined® the pregnant woman to whom this certificate
relates at

(Full address of place at which patient was seen or examined)
on
and 1,

(Name and qualifications of practitioner in block capitals)
of

(Full address of practitioner)

Have/have not* seen/and examined*® the pregnant woman to whom this certificate
relates at

(Full address of place at which patient was seen or examined)
on..

We hereby certify that we are of the opinion, formed in good faith, that in the case
of ..

(Full name of pregﬁa.nt woman in block capitals)
of

(Usual place of residence of pregnant woman in block capitals)
1. the coutinuance of the pregnancy would involve risk to the life of the
pregnant wvoman greater than if the pregnancy were terminated;

2. the continuance of the pregnancy would involve risk of injury to the
physical or mental health of the pregnant woman greater than if the pregnancy

appropriate  Were terminated;
number(s)) 3, the continuance of the pregnancy would involve risk of injury to the

physical or mental health ot the existing child(ren) of the family of the pregnant
woman greater than if the pregnancy were terminated;

4. there is substantial risk that if the child were born it would suffer from such
physical or mental abnormalities as to be seriously handicapped.

This certificate of opinion is given before the commencement of the treatment for
the tern'nation of pregnancy to which it refers and relates to the circumstances of the
pregnant woman’s individual case.

Signed

Date

Signed
Date

*Delete as appropriate.
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EXPLANATORY NOTE
(This Note is not part of the Regulations.)

These Regulations, made under the Abortion Act 1967, further amend the
Abortion Regulations 1968 to allow information furnished to the Chief Medical
Officers under those regulations to be disclosed to the President of the General
Medical Council, or any authorised member of his staff, for the purpose of
investigating whether there has been serious professional misconduct by a
doctor. Provision is also made for a doctor when giving a certificate under
section 1(1) of the Abortion Act 1967 to state therein whether he has or has not
seen and examined the pregnant woman before doing so.

Printed in England by Oyez Press Limited, and publisbed by Her Majesty’s Stationery Office
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© GOVERNMENT OF INDIA

LAW AND JUSTICE (MINISTRY OF........ )

THE MEDICAL TERMINATION OF PREGNANCY ACT, 1971

No. 34 or 1971

[10th August, 1971]

An Act 1o provide for the terminatinn ol certain pregnancies by
registered medical pracitioners and for matiers connected there-
with or inciduntal thereto.

BE it enacted by Parliament in the Twenty-second Year of the
Republic of India as follows:—

1. (1) This Act may be called the Medical Termination of Pregnancy
Act, 1971.

(2) It extends to the whole of India except the State of Jammu and
Kashmir.

(3) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint.

2. In this Act, unless the context otherwise requires,—

(a) “guardian” means a person having the care of the person of a
minor or a lunatic;

Price: Re. 0-20P. or 4d.
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(b) “lunatic” has the meaning assigned to it in section 3 of the
Indian Lunacy Act, 1912;
(¢) “minor” means a person wha, under the provisions of the
Indian Majority Act, 1875, is to be dcemed not to have attained his
majority;

(d) “registered medical practitioner” means a medical practi-
tioner who possesses anv recognised medical qualification as defined
in clause (h) of section 2 of the Indian Medical Council Act, 1956,
whose name has been entered in a Stale Medical Register and who
has such experience or training in oynaccology and obstetrics as may
be prescribed by rules made under this Act.

3. (1) Notwithstanding anything contained in the Indian Penal Code,
a registered medical practitioner shall not he 7t Uty of any offence under
that Code or under any other law for the time being in force, if any preg-
nancy is terminated by him in accordance with the provisions of this Act.

(2) Subject to the provisions of sub-section (4), a pregnancy may be
terminated hy a registered medical vractitioner.—

(a) where the length of the pregnancy does not exceed twelve
weeks, if such medical practitioner is, or

(b) where the lendth of the pregnancy exceeds twelve weeks
but does not exceed twenty weeks, if not less than two registered
medical practitioners are.

of opinion, formed in good faith, that—

(i) the continuance of the pregnancy would involve a risk to the
life of the pregnant woman or of grave injury to her physical or
mental health: or

(it) there is a substantial risk that if the child were born, it would
suffer from such phvsical or mental abnormalities as to be seriously
handicapped

Explanation I--Where any pregnancy is alleged by the pregnant
woman to have been caused by rape, the anguish caused by such preg
nancy shall be presumed to constitute a grave injury to the mental health
of the pregnant woman.

Explanation II.—~Where any pregnancy occurs as a result of failure of
any device or method used by any married woman or her husband for
the purpose of limiting the number of children, the anguish caused by
such unwanted pregnancy may be presumed to constitute a grave injury
to the mental health of the pregnant woman.

(3) In determining whether the continuance of a pregnancy would
involve such risk of injurv to the health as is mentioned in sub-cectior
{2), account may be taken of the pregnant woman's actual or reasonabl:
foreseeable environment
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(4) {2} No pregmancy of a woman, wiho hiw not attained the age of
eightecs. years, or, who, havipg atlained the age of eighteen years, is a

lunaiic, shall be terminated except with the ceonsent in writing of her
guardian.

(b) Save as otherwise provided in clause (@), no pregnancy shall be
terminated except with the consent of the pregnant woman.

4. No termination of pregnancy shall ke made iu accordarnice with this
Act at any place other than—

(a) a hospital established or maintained by Government, or

(b) a place for the time heing approved for the purpose of this
Act by Government.

$. (I) The provisions of scction 4, and so much of the provisions of
subr-section (2) ol section 3 as solite to the length of the pregnaney and
the oviniun of not less than two registered medical practitioners, shall
not apply to the termination of a pregnuncy by a registersd  medical
practitioner ‘n a case where he s «f opiion, formed in good faith, that
the termination of such pregnancy iz immediately necessary to save the
life of the pregnant woman.

(2) Notwithstanding anyth:ng contained in the Indian Pena! Code. the
termination of a pregnancy by a person whn is not a registered medical
practitioner shall be an offence punishable under that Code, and that
Code shall, to this extent, stand medified.

Explanation.—For the purposes of this section, so much of the provi-
sions of clause (d) of section 2 as relate to the posseszion, by & registered
medical practitioner, of exverience or training in gynaecology and obste-
trics shall not apply.

6. (I) The Central Government may, by notification In the Official
Gazette, make rules to carry out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the fore-
going power, su-" rules may provide for all or any of the following
matters, namely: -

(a¢) the experience or training, or both, which a repgistered
medical practitioner shall have if he intends to terminate any preg-
" nancy under this Act; and

(b) such other matters as are required to be or may be, provided
by rules made under this Act.

(3) Every rule made by the Central Government under this Act shall
be laid, as soon as may be after it is made, before each House of Parlia-
ment whie it is in session for a totnal period of thirty days which may
be comprised in one session or in lwo succnssive sessions, and if, before
the expiry of the session in which it is so laid ar the session immediately
following. both Houses agree in making any modification in the rule or
both Houses agree that the rule should not be made, the rule shall there
after have effect only in such modified form or be of no effect, as the
case may be; so, however, that any such modification or annulmient shall
be ‘vithout prejudice to the validity of anything previously done under

Yat ; ul¢
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Power 1o 7. (I) The State Government may, by regulations,—

make

reculs- . - . . . .
Lo, (@) require any such opinion as is refeicd to in sub-sccton (2)

of section 3 to be certified by a registered medical practitioner or
practitioners concerned, in such form and  al such time as  may be
specified in such regulations, and the preservation or disposal of such
cerlificates;

(b) require any registered medical practi{joner, who terminates
a pregnancy, to give intimation of such terinination and such other
information relaling to the termination as may be specilicd in such
regulations;

(c) prohibit the disclosure, except to such persons and for such
purposes as may be specified in such regulations, of intimations given
or information furnished in pursuance of such regulations.

(2) The intimation given and the information furnished in pursuance
of regulations made by virtue of clause (b) of sub-section (I) shall be
given or furnished. as the case mayv he, to the Chief Medical Officer of the
State.

(3) Any person who wilfully contravenes or wilfully fails to comply
with the requirements of any regulation made under sub-seciion (I}
shall be liable to be punished with fine which may extend to one thousand

rupees.

Protoc- 8. No suit or other legal proceeding shall lic against any registered
“lion of medical practitioner for any damage caused or likely to be caused by any-
f;;t(lcor;’i,, thing which is in good faith done or intended to be done under this Act
good
faith

GMGITND—M—65 Law—2-3-72—7:C00
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MINISTRY OF HEALTH AND FAMILY PLANNING
(Department of Famiiy Plunning)
Necw Delhi, the 10th October, 1975

GS.R. 2543.—In cxcrcise of the powers conferred by
section 6 of the Medical Termination of Pregnancy  Act,
1971 (34 of 1971), the Central Govermmnent hereby makes
the following rules, namely:—

1. Short title and commencement.—(1) These rules may
be called the Medical Termination of Pregnancy  Rules,
1975.

(2) They shall come into force on the
publication in the Oflicial Gazefte.

date of their

2, Definitions.—In these rules, unless the context other-
wise requires,

(a) "Act” means the Medical Termuination of Pregnancy
Act, 1971 (34 of 1971);

(b) “Chief Mecdical Officer of the District” means the
Chief Medicul Officer of a District, by whatever
name called ;

(c) “Form” mecans a form appended to these rules;

(d) “Owner” ir rclation to a place. means any person
who is the administrative head or otherwvise res-
ponsible for the workiiig or maintenance of such
hosrtal or clinic, by whatever name called ;

(e) “Place” means such building, tent, vehicle, or
vessel, or part thereof, as is used for the estab-
lishment or muaintenance therein of a hospital  or
clinic whict is used. or intended to be used. for
the termination of any pregnancy;

() “Section” means a section of the Act.
1. Experience or training etc.—For the purpose of clause
(d) of section 2, a registered medical practitioner shall have

one or more of the foliowing experience or training in gynae-
cology and obstetrics, namely ;
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(a) In the case of a medical practitioner who was vegis-
tered in a Sinie Medical Register immedinicly  beivie the
commencenicnt of the Act, expeilence in the  pracice ot
gynaccology and obstetrics for a period of not dess thun three
years ;

(b) in the case of a mcdical practitioner who wus regis-
tered in a Siate Medical Regisicr ¢n or after the date of
the comniencement of the Act,—

(i) if he hus completed six nwaths of house surgency
in gyaaccology and obstetrics ; or

(il) unless the Tollowing facilities are provided therein,
" if he had expertence at any hospital for a period
of no: less than oue yeur in the practice of obstet-

rics «nd gynaccology ; or

Gty if he hos assisted a aepistered medical practitioner
in the performance of twenty five cascs of medical
termination ol pregnancy in a hospital established

this purpose, by the Government.

(c) in the casc of a medical practitioner who has been
registered in a State Mudical Register and who holds a
post-graduate degree or diploma in vynaecology and obsictrics,
the cxperience or training gained curing the course of such
degree or diploma.

4. Approval'of a place.—

(1) No place shall be approved uader clause (L) of
section 4,—

(i) unless the Government is satisfied that termination
of pregnancics may be done thercin under safe
and hygienic conditions ; and

(i) unless the following fucilities are proyided therein,
namely :—

(a) An opecration table and instruments for per-
forming abdominal or gynaecological surgery ;

(b) anacsthetic equipment, resuscitation  equipment

und sterilisation equipment ;
(¢) drugs and parenteral fluids for emergency use.

(2) Every anplication for the approval of a pluce shall
be in & rorm A and shull be addiessed 10 the Chiet
Medicul Olticer of the District,

(3) On receipt of an application  referred to  in  sub-
rule (2). the Chief Medical Oficer of the District
shall verify or enquire any information contained
in uny such applicution or inspect any such rlace
with a view to satisfving bimself that the {azilities
referred to in sub-rule (1) are provided therein,
and that terndnation of pregnancies may be rode
therein under safe and hygienic conditions.

(4) Every owner of the place winch v inspected by the
Chief Medical Cdticer of the District zhall aiford
all reasonubie facilities for the inspection of the
place.

(5) The Chief Medical Officer of the District may, if
he is satisficd after such verification, enquiry or
inspection, as nay be coosidered wnecszssary, that
termination of pregnancies mav be done under safe
and hveicnic conditions. at the place, recornmend
the approval of such place to the Government.

(6) The Government may after considering the appli-
cation and tae recommendations of the Chief Medi-
cal OfGcer of the Didrict approve such place and
issus a certificate of approval in Ferm B.

(7) The certificate of apnroval 1ssied by the Govern-
ment shall bte conspicuously displaved at the place
to be easily visible to persons viuiing the place.

5. Inspecticn of a place¥l) A pluce =onroved under rule
4 may be inspected by the Chief Me Oflicer of the
District, 2s often as rmav Ue necessarv v.ith a view to verify
whether termination of pregnancies iy teing done therein urder
safe and hygicrnic conditions.




(2) 10 the Chicf Medical Officer has reaton to bolivve
that thcie has been death of, or ialiny to . a prosaat
woman ol the place or that terminzion of pregoaasis i<
not being done at the place under sote and hve
ditions, he may call for any informaticn or maoy scize any
article, medicine, ampule, admission sogister or ether docu-
ment, maintained, kept or found at the place.

(3) The provisions of the Code of Criminal Precadure,
1973 (2 of 1974), relating to scizure shall, so far as miay
be, apply to scizure made under sub-rule (2).

6. Cancellation or suspension of ceptificute of approval.—

(1) If, after inspection of any place approved under
rule 4, the Chicf Medical Ofiicer of the District
is satisficd that the facilitics sreciiied in rule 4 are
not bcing properly maintained therein and the ter-
mination of pregnancy at such place cannot be made
under sale and hygicnic conditions, he shall make
a report of the fact to the Governmont giving the
detail of the dcficiencies cor doefocts found at the
place. On receipt of cuch report the Government
may, after giving thz ewner of the place a reason-
able opportunity of being heard, cither cancel the
certificate of approval or suspend the same for such
period as it may think fit.

(2) Where a certificate issued under rule 4 is cancelled
or suspended, the owner of the place may make
such additions or improvements in the place as he
may think fit and there after, he may make an appli-
cation to thc Government for the issue to him of «
fresh certificate of approval under rule 4 or, as the
casc may be, for the revival of the certificate which
was suspended undcer sub-rule (1).

(3) The provisions of rule 4 shall, as far as may. apply
to an application for the issue of a fresh certificate
of approval in relation to a place, or as the case
may be, for the revival of a suspended certificate
as they apply to an application for the issue of a
certificate of approval under that ruke.

(4) In the event of suimension of a certificate, of ap-
proval, the place shall not b: deemed to be an
approved place for the purposcs of fermination of
pregnancy from the date of communication of the
order of such suspension.

7. Review :

(1) The owner of a place who is agarieved by an order
made under rule 6. muy make an application for
review of the order {o the Government within a
period of sixty days from the date of such order.

(2) The Government moy, after piving the owner an
opportunity of being heard, confirm. modify or re-
verse the order.

8. Form of consent.—Th: consent referred to  in  sub-
section (4) of scction 3 shall be given in Form C.

9. Repeal and saving.—The Medical Ternmination of Preg-
nancy Rutes, 1972, are herebv repealed except as respects
things done or omitted to be done before such repeal.

FORM A
(See sub-rule (2) of rule 4)

Form of application for the approval of a place under
clause (b) of section 4.

1. Name of the place (in capital letters)
2. Address in full.

3. Non-Governmental /Private /Nursing Home /Other Insti-
tutions*.

4. State, if the fellowing facilities are available at the
place.
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(i) An operation table and instruments for performing
abdominal or gynaccological surgery.

(it) Drugs and purcenteral fluid in sufficient supply for
CMErgency cases.

(ii1) Anacsthetic cquipment, resuscitation equipment
and sterilisation cquipment.
Place :
Date

Signature of the owner
of the place

*Strike out whichever is not applicable.

FORM B

(Sce sub-rule (6) of rule 4)
Cestificate of approval.

The rplace described below is hereby approved fer the
purpore of the Medical Termination of Pregnancy Act, 1971
(34 of 1971). '

Name of the Place
Address and other

descriptions

Name of the owner
Place :

Date

to the Government of the

FORM C

(See rule 8)
...... daughter /wife of ........
. aged about............ years of

C4 24 es s es e s se se we se e aa e e

‘(here state the pcrmanent address)

at prescit residing b ceieiiiiiiiiiereanrrerearniarreeinrneranenns e

do hcreby give my consent to the termination of my preg-
NANCY Al iviiiveiniiiennenns et tara e raaeas

(State the name of place where the pregnancy is to be
terminated)
Place :
Date :
Signature

(To be filled in by guardian where the woman is a lunatic
or minor)

do hereby give my consent to
to the termination of the pregnancy of my ward.........cceent
e i et e, who is a minor/lunatic
1 S R R

Signature

[No. 4-6(i) J75-MTPEO!
SERLA GREWAL, Ji. Secy.



Mew Delhi, the 10th October, 1975

G.S.R. 2544.—In exercise of the powers conferred by
section 7 of the Medical Termination of Pregnancy Act,
1971 (34 of 1971), the Ceatral Government hereby makes
the fcllowing regulations, namely :—

1. Short title extent and commencement.—(1) These regu-
lations may be called the Medical Termination of Pregnancy
Regulations, 1975.

(2) They extend to ali the Union territories.

(3) They shall come into force on the date of their publi-
cation in the Official Gazette.

2. Definitions.—In these regulations, unless the
otherwise requires,—

context

(a) “Act” means the Medical Termination of Pregnancy
Act, 1971 (34 of 1971)

(b) “Admission Register” means the register nuintained
under regulation 5 ;

(c) “approved place” means a place approved under
rule 4 of the Medical Termination of Pregnancy
Rules, 1975;

(d) “Chief Medical Officer of the State™ means the
Chief Mcedical Gtlicer of the State, by whatever name
cafled ;
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(e¢) “Form” means a form appended to these regula-
tions ;

(f) “hospital” means a hospit:l established cr niaintained
by the Ceniral Government or the Government of
Union territory ;

(g) “section” means a scction of the Act.
3. Form of certifying opinion or opinions.—-

(1) Where one registered medical practitioner forms
or not less than two resistered medical practitioners
form such opinion as is referred to in sub-cection (2)
of section 3 or 5, he or they shall certify such
opinion in Form 1.

(2) Every registered medical practitioner who fermi-
natcs any pregnancy shall. within thrce hours frem
the termination of the pregnancy czriify such ter-
mination in Form I.

4. Custody of forms.—(1) The consent given by a pregnant
woman for the terminatioin of her presnnncy, together with
the certified opinion rccorded under section 3 or scction S,
as the case mav be and ths intimaticp of termiination of
pregnancy shall be placed in an ¢oiglore wh
scaled by the regisiered miedicel practitionsr o o
by whom b termivation of mroonivoy wro oo 2
until that envelope is sent to the head of the has-ital or
owner of the approved place or the Chief Medical Officer




of the State, it shall be kept in the safe custodv of the
concerned regictered medical practitioner or practilioners, as
the care may be.

(2) On cvery envelope seferred to in sub-reoulation (1),
pertaining to the termination of preenaney under section 3,
there shall be noted the serial number asianed to the pree-
nant woman in the Admission Register 2od the name of the
registered mcdical practitioner or practitionets by whom the
pregnancy wus tersingtad and such envelope shall be marked
“SECRLT™,

(3) very envelope referred to in sub-reoulation 2) shall
be scnt immediately afier the termination of the pregnancy
to the head of the hospitel or owner ol the approved place
where the pregnancy was terminated.

(4) On receipt of the envelope referred to in sub-recu-
fation (3), the head of the hospital or owner of the approved
place shall arrange to keep the same in safe custody.

(5) Evcry head of the hospital or owner of the approved
pluce shall send to the Chict Medical Officer of the State,
a weekly statement of cases where medical termination of
pregnancy has been done in Form 11

(6) On cvery envclope referred to in sub-regulation (1),
pertaining to a termination of pregnancy under scction S,
shall be noted the name and uaddress of the registered medical
practitioner by whom the pregnancy was terminated and the
date on which the pregnancy was terminated and such en-
velopes shall be marked “SECRET”.

Explanation.—The columns pertaining to the hospital or
approved place and the seriand number asigned to the preg-
pant woman in the Admission Register shall be left blank
in Form 1 in the casc of termination performed under section
S. :

(7) Where the Pregnancy is not terminated in an approved
place or hospital, every cnvelope referred to in sub-regulation
(6) shall be sent by registered post to the Chief Medical
Oflicer of the Stute on the same day on which the pregnancy
was terminated or on the working day next following the
day on which the pregnancy was terminated :

Provided that where the pregnancy is terminated in an
approved place or hospital, the procedure provided in sub-
regulations (1) to (6) shall be followed.

S. Maintenance of Admission Register.—

(1) Livery head of the hospital or owner of the approved
place shall maintain a register in form Til for recording there-
in the admissions of women for the termination of their preg-
nangies.

(2) The cntires in the Asdmiccion Register shall be made
scrially and a fich scrinl <hel be started at the commencement
of each calendar vour ard the <erial aumber of the particular
year shall be distineuisiicd frorm the serial number of other
years by mentioning the senr ferinst the serial number. for
example, serial number 3 ¢t 1972 and <erial number 5 of 1973
shall b= mentioned as §5/1972 and §/1973.

(3) The Admission Reeister shall be a secret document and
the information contained thercin as to the name and other
particulurs of the pregnaat woman shall not be disclosed
to any pcrson.

6. Admiscsion Register not to be open to inspection.—
The Admission Reeister shall be kept in the safe custody
of the head of the hosnital or owner of the approved place,
or by anv person awthorised by such head or owner and
save as otheruise provided in sub-reculation (5) of regu-
lation 4 shall not bc open to inspection by any person
except ynder the authority ofi—

(i) in the case of a dopartmental or other enquiry, the

Chicf S:cretary to the Govermment  of a Union
territory ;
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(it) in the cuse of an investigation into an offence, a
Mugistrate of the JFirst Ciass within the local limits
or whose Juiisdiction the hospital or appioved place
is situated ;

(iit) in lhc_ case of suit or other action {or damages,
the District Judge, within the focal limits of whose
jurisdiction the hospital or approved place is situated:

Provided that the vyegistered medical practitioner shalt,
on the upplication of an cmployed woman whose pregnancy
has been terminated. grant a certificate for the purpose of
cnabling her fo obtain lcave from her employer:

Provided further that any such emplover shall not dis-
close this information to any other person.

7. Entrics in yegisters maintined in hespilal or approved
place.—No entry shall be made in ony casc-sheet, operation
theatre register. follow-up card or anv other document or
register (except the Admission Register) maintained at anyv
hospital or appreved place indicating theicin the name of
the pregnant woman and refcience to the pregnant woman
shall be mude tierein by the serial number assigned to such
womun in the Admission Rceister, ’

8. Destruction of Admission Register and other Papers.—
Save as otherwise directed by the Chicf Scerctary to the
Union teiritory  Administration or for in relation to any
proceeding pending before him. as directed by a District
Judpe or a Muagistrate of the First Class, every Admission
Registci shall bc destroyed on the expiry of a period of
five ycars from the date of the last entry in that Register and
other papers on the cxpiry of a pcriod of three ycars from
the date of the termination of the pregiancy concerned.

SECRET

FORM 1
(Sec Regulation 3)

(Full address of the Registered Medical Practitioner)

hereby certify that *I/We am/are of opinion. formed in
good falth that it is necessary to terminate the pregnancy

(Full name of pregnant woman in biock -letters)
resident of cooooiiiiiiiiiiiiiiiann,

(Full address of woman in block letters)
for the rcasons given below**.

*] /fwe hecreby give intimation that *I/We terminated the
pregnarey of the woman referred to above who bears the
scrial No. in the Admission Rcgister of the
Hospital /approved place.

Signature of
Registered Medical Practitioner

Signaturcs of Registered
Medical Practitioners

Place :

Date : ) ]
=Strike out whichever is not applicable.

t*xof the reasons specified items (i) to (v) write the one
which is appropriate :—



(i) In order to save the life of the pregnant woman,

(it) In order to prevent grave injury to the physical or
mental health of the pregnant woman,

(ili) In view of the substuntial risk that il the child
was born it would suiler from such physical or
mental abnormalitics as 1o be seriousty handicapped.

(iv) As the pregoancy is alleged by pregnant woman to
have been cuused by rape.

(v) As the pregnancy has ocenered as a result of {ailure
of aay contiaceptive device o methods used by
married woman or her husbuamd for the purpuse of
limiting the number of children.

Note.—Account muy be taken of the pregnant woman's
actual or reasonably foresceable cnvironment in deiermining
whether the continuance of a pregnancy would involve a
grave injury to her physical or mental health.

Place :
Date :
Signature of the
Registered Medical Practitioner
Signatutes of the
Registered Medical Pructitioners

FORM 11
[See Regulation 4(5)]
1. Name of the State.
2. Name of Hospital fapproved place.

3. Duration of pregnancy (give total No. only)
(2) Uptc 12 weeks.

(b) Between 12—-20 weceks.

4. Religion of women.
(a) Hindu
(b) Muslim
(¢) Christian
(d) others
(c) Total

5. Termination with acceptance oi contraception.
(a) Sterilisation
(b) LU.D.

6. Reasons for termination :
cach sub-hcad).

(give total number under

(a) Danger to htfe of the pregnant woman.

(b) Grave injury to the physical hcalth of the pregnant
woman.

(c) Grave injury to the mental health of the pregrant
woman.

(d) Pregnuncy caused by rape.

(e) Substantial risk that if the child was born, it would
suffer from such physical or mental abnormalities
as to be scriously handicapped.

(f) Failure of any contraceptive device or method.

Signature of the Officer
Incharge with date

FORM IH
(See Regulation 5)
ADMISSION REGISTER

(To be destroyed on the expiry of five years from the dated of the last entry in the Register)

S. No.

Batc of Admi- Naine of paﬁcnt Wifc/D;u;;hter Age

Rchz,nor.l Addfcss R ])urati&i of—
ssion ] of Pregnauncy
1 ) 2 3 . 4 5 6__ - 7-» - 487‘ T

Reasons on which

Date of termination

Date of dis;:hargc

Result and

Name of Registered

N.uime of Registered

Pregnancy is ter- of Pregnancy of Paticnt Remarks Me lical Practitioner Medical Practitionar
minated (s) by whom the by whom Peeznancy
opinion is formed. is terminated.
9 10 11 12 T

14

[No. 4—6 (i) 75—MTP&OP]
SERLA GREWAL. Jt. Secy.

MGIPRRND—3 M of H & FP/75—Sec. VII—24-11-75—10,000,
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REPUBLIC OF SINGAPORE

GOVERNMENT GAZETTE
ACTS SUPPLEMENT

Published by Authority

NO. 39] FRIDAY, DECEMBER 27 [1974

No. A 39—The following Act passed by Parliament on 6th November, 1974,
and assented to by the President on 2nd December, 1974, is hereby published for
gencral information.

THE ABORTION ACT, 1974.
(No. 24 of 1974).

ARRANGEMENT OF SECTIONS.

Section.

Short title.

Interpretation.

Medical termination of pregnancy.

Treatment to terminate pregnancy not to be carried out if pregnancy is of
more than a certain duration unless in special circumstances.

Coercion or intimidation.

Conscientious objection to participate in treatment to terminate pregnancy.

Privilcge against disclosure of matters relating to treatment for termination
of pregnancy.

8. Power to inspect approved institutions and examine records, etc.

9. Immunity of registered medical practitioners.

10. Charges for treatment to terminate pregnancy.

I1. Relief from certain restrictions where treatment consists solely of drugs.

12. Regulations.

13. Repeal.

powN -

S-S
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NO. 24 OF 1974

Short title.

Interpreta-
tion.

Cap. 103.

Cap. 218,

REPUBLIC OF SINGAPORE

No. 24 of 1974.
I assent.

B. H. SHEARES,
President.
2nd December, 1974.

Date of coming into operation: 27th December, 1974,

An Act to consolidate aud amend the law relating to
termination of prcgnancy by registered medical practi-
tioners, to repcal the Abortion Act (Chapter 150 of
the Revised Edition) and for matters connected therewith.

Be.it enacted by the President with the advice and consent
of the Parliament of Singapore, as follows:—

1. This Act may be cited as the Abortion Act, 1974.

2.—(1) In this Act, unless the context otherwise requires —

“approved institution” means any institution, hospital.
maternity home, clinic or other place for the time
being approved by the Minister for the purposcs
of this Act; -

“Government hospitai” means any hospital, maternity
home or clinic under the control of the Minister:

“law rclating to abortion™ means sections 312, 313. 314
and 315 of the Penal Code and any other written
law relating to abortion; _

“registered medical practitioner” means any person
registered under the Medical Registration Act,
who —

(@) is in possession of such medical qualifications
as may be prescribed; or

(b) has acquired skill in the treatment to
terminate pregnancy either in practice or
by virtue of holding an appointment in a

- 114 -



ABORTION

Government hospital or in an approved
institution over such period as may be
prescribed.

(2) The word “abortion” in this Act shall have the same
meaning as the word “miscarriage” has under sections 312,
313, 314 and 315 of the Penal Code.

3.—(1) Subject to the provisions of this Act, a person shall
not be guilty of an offence under the law relating to abortion
when a pregnancy is terminated by a registered medical
practitioner acting on the request of a pregnant woman and
with her written consent.

(2) Subject to section 11, every treatment to terminate
pregnancy shall be carried out by a registered medical
practitioner in a Government hospital or in an approved
institution.

"(3) No treatment to terminate pregnancy shall be carried
out by a registered medical practitioner unless the pregnant
woman is a citizen of Singapore, or is the wife of a citizen
of Singapore or unless she has been resident in Singapore
for a period of at lcast four months immediately preccding
the date on which such treatment is to be carried out but
the provisions of this subsection shall not apply in any case
where such treatment is immediately necessary to save the
life of the pregnant woman.

(4) Any person who contravenes or fails to comply with
the provisions of this section shall be guilty of an offence
under this Act and shall be liable on conviction
to imprisonment for a term not exceeding three years
or to a finc not exceeding three thousand dollars or to both
such imprisonment and fine.

4.—(1) No treatment for the termination of pregnancy
shall be carried ovt —

(@) if the pregnancy is more than twenty-four weeks
duration unless such treatment is immediately
necessary to save the life or to prevent grave
permanent injury to the physical or mental health
of the pregnant woman; or

(b) if the pregnancy is of more than sixteen weeks
duration but less than twenty-four weeks dura-
tion unless the treatment is carried out by a
registcred medical practitioner who —

(i) is in possession of such surgical or obstetric
qualifications as may be prescribed: or
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(i) has acquired special skill in such treatment
either in practice or by virtue of holding
an appointment in a Government
hospital or in an approved institution
over such period as may be prescribed.

(2) For the purposes of subsection (1), the duration of
the pregnancy shall be calculated from the first day of the
last normal menstruation of the pregnant woman to the end
of the twenty-fourth week or to the end of any week between
the sixtcenth and the twenty-fourth wcek, as the case may
be, or the duration of the pregnancy may be ascertained by
clinical examination.

5. Any person who, by means of coercion or intimidation, -
compels or induces a pregnant woman against her will to
undergo treatment to terminate pregnancy shall be guilty of
an offence under this Act and shall be liable on conviction
to imprisonment for a term not exceeding three vears or to
a fine not exceeding three thousand dollars or to both such
imprisonment and fine.

6.—(1) Subject to subsection (3), no person shall be under
any duty whether by contract or by any statutory or legal
requirement to participate in any treatment to terminate
pregnancy .authorised by this Act to which he has a con-
scientious objection.

(2) In any legal proceedings the burden of proof of
conscientious objection referred to in subsection (I) shall
rest on the person claiming to rely on it and that burden
may be discharged by such person testifying on oath or
affirmation that he has a conscientious objection to participa-
ting in any treatimcnt to teriitinate pregnancy.

(3) Nothing in subsection (1) shall affect any duty to
participate in such treatment which is immediately nccessary
to save the life or to prevent grave permanent injury to the
physical or mental health of a pregnant woman.

7.—(1) No person who —
(@) is concerned with the keeping of medical records
in connection with treatment to terminate a
pregnancy; or
(b) participates in any treatment to terminate a
pregnancy,
shall, unless the pregnant woman expressly gives her consent
thereto, disclose any facts or information relating to such
treatment except to such persons and for such purposes
as may be prescribed.
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(2) Any person who contravenes the provisions of sub-
section (1) shall be guilty of an offence under this Act and
shall be liable on conviction to imprisonment f{or a term not
exceeding twelve months or to a fine not exceeding two
thousand dollars or to both such imprisonment and fine.

8. Any public officer, appointed by the Minister for the
purpose, shall have power to enter any approved institution
for the purpose of ensuring that the provisions of this Act.
and any regulations made thercunder, are bcing complicd
with and may examine and make copies of or take extracts
from any rccords or documents connected with any treat-
ment to terminate pregnancy.

9. No registered medical practitioner shall be liable civilly
or criminally for carrying out treatinent to terminate a
pregnancy so long as the pregnant woman consents to such
treatment and so long as such treatment is not carricd out
in a negligent manner.

10.—(1) Where treatment to terminate a pregnancy is
carried out in a Government hospital the fee payable for
such treatment shall be five dollars.

(2) Any additional hospital costs that may be incurred in
the Government hospital where such treatment is carried
out shall be borne by the pregnant woman.

(3) The Minister may from time to time by notification in
the Guazette vary, either by way of increase or decrease, the
fee payable for the treatment specified in subsection (1).

11. Notwithstanding anything contained in this Act, where
the treatment to terminate pregnancy consists solely of the
use of drugs prescribed by a registered medical practitioner
and does not, therefore, include any surgical operation or
procedure it shall not be neccasary —

(a) for the registered medical practitioner to hold the
prescribed qualifications or to have acquired skill
in such trcatment over such period as may be
prescribed; and

(b) for the treatment to be carried out in a Government
hospital or in an approved institution.

12.—(1) The Minister may make regulations for. or in
respect of, every purpose which is deemed by him necessary
for carrying out the provisions of this Act and for prescribing
any matter which is authorised or required under this Act
to be so prescribed.

- 117 -

Power to
inspect
approved
institutions
and
examine
records, ete

Immunity of
registered
medical
practitioners,

Charges {or
treatment to
terminate
pregnancy.

Relief from
certain
restrictions
wherc
treatment
consists
solcly of
drugs.

Regulations.



NO. 24 OF 1974

(2) Without prejudice to the generality of subsection (1)
the Minister may make regulations —

(@) requiring registered medical praclitioners to keep
records of termination of pregnancy and to
forward such records to the Director of Medical
Services together with such information relating
to such termination as the Director may require;

(b) providing for the preservation and disposal of
records in respect of treatment to terminate
pregnancy and for the usz of such records for
statistical or rescarch purposes so leng as such
use does not disclose the identities of the persons
who have received such treatment under this
Act;

(c) prescribing the qualifications of registered medical
practitioners who may carry out treatment to
terminate pregnancy or the period of time
considered adcquate to confer skill in such
treatment upon registered medical practitioners
who do not possess such prescribed qualifica-
tions; and

(d) prescribing the form of consent to be given by a
pregnant woman undergoing treatment for ter-
mination of pregnancy.

5:8?’."50. 13. The Abortion Act is hereby repealed.

. Printed for the Government of Singapore
by the Singapore National Printers (Pte) Ltd (Government Printers)

Available from

Singapore National Printers (Pte) Ltd., 303 Upper Scrangoon Road, Singapore 13
and S.N.P. Publications Sales Division, Fullerton Building, Ground Floor, Singapore |

Price: $1.50

- 118 -



No. § 377

THE ABORTION AcT, 1974
(AcCT 24 ofF 1974).

THE ABORTION REGULATIONS, 1974,

In exercise of the powers conferred by section 12 of the Abortion
Act, 1974, the Minister for Health and Home Aflairs hereby makes the
following Regulations:—

1. These Regulations may be cited as the Abortion Regulations,
1974.

2.—(1) An application to the Minister for the approval of any
institution, hospital, maternity home, clinic or other place as an
“*approved institution™ shall be in the Form [ set out in the Schedule
to these Regulations.

(2) The Minister may reject an application made under paragraph
(1) without giving any reason therefor.

(3) The Minister may cancel the status of an approved institution
granted under paragraph (1) without giving any reason therefor.

3.—(1) A registered medical practitioner in private practice who
has had at lecast six months experience in an obstetrics and gynaecologi-
cal unit of a Singapore Government hospital or a hospital recognised by
thc Minister, that is outside Singapore, shall be rezarded as having the
requisite skill to carry out treatment to terminate any pregnancy which is
of not morc than sixteen weeks duration.

(2) A registered medical praclitioner in privale practice or working
in an approved institution who holds any of the following qualifications,
that is to say —

(@) Master of Medicine (Obstetrics and Gynaecology) of the
University of Singapore; -
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S.I.. SUPPLEMENT NO. 58 DECEMBER 27, 1974

{b) Fellow of a Royal College of Surgeons; or
(¢) Member or Fellow of a Royal College of Obstetricians and
Gynaccologists,

shall be regarded as having the requisite surgical or obstetric qualifica-
tions for the purposes of paragraph (b) of subsection (1) of section 4
of the Act to carry out'treatment to terminate any pregnancy which is of
less than twenty-four weeks duration.

(3) A registered medical practitioner who is employed by the
Government and who holds, or has held, an appointment in a surgical or
obstetric unit of any Government hospital for a period of not less than
six months shall be regarded as having acquired the requisite skill for
carrying out treatment to terminale pregnancy for the purposes of
sub-paragraph (ii) of paragraph (b) of subsection (1) of section 4 of the
Act.

4. All registered medical practitioners who carry out treatment to
terminate pregnancy shall keep records of the treatment in the Form Il
s¢t out in the Schedule to these Regulations and shall forward these
records to the Director of Medical Services within thirty days of such
treatment.

S. Written consent for treatment to terminate pregnancy under
subsection (1) of section 3 of the Act shall be in the Form III set out
in the Schedule to these Regulations.

6.—(1) Fac_t‘s and information relating to treatment to terminate a
pregnancy may be disclosed by a person mentioned in paragraph (a) or
(b) of subsection (1) of section 7 of the Act to the following persons
and only for the purpose of —

(a) carrying out his dutics — 10 an ofticer of the Ministry of
Health or the Singapore Family Planning and Population
Board. authorised by the Dircctor of Medical Services;

(h) carrying out his duties in relation (o offences against the Act
or any law relating to abortion — to the Attorney-General
or a member of his staff authorised by him:

{c) investigating whether an offence has been committed against
the Act or. any law relating to abortion — to a police
officcr not below the rank of supcrintendent or a person
authorised by him;

(d) criminal proceedings which have begun; or

(e¢) bona fide research.

{2) Except as provided in paragraph (1) no facts or information
relating to treatment to terininate a pregnancy shall be given to any
person for any purpose unless the applicant has expressly consented to
such disclosure.

7. The Abortion Regulations, 1970, are hereby revoked-
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SUBSIDIARY LEGISLATFION SUPPLEMENT

THE SCHEDULE.
THE ABORTION ACT, 1974. Form 1
(ACT 24 OF 1974).
THE ABORTION REGULATIONS, 1974,
{(Reculution 2 (1) ).
APPLICATION FOR STATUS OF APPROVED INSTITUTION,
Application is hereby made by

(Insert name of person)

.................................................................................... for the status of an
(Insert Address)
approved institution in respect of

maternity home, clinic, etc.)
Information on relevant matters are surplied hereunder:—
1. The total number of registercd medical practitioners employed is .............
2. The names of registered medical practitioners who possess the qualifications
set out in paragraphs (1) and (2) of regulation 3 of thc Abortion Regulations, 1974
are as follows:—
Name. Qualification.
3. The names of qualified anaesthetists are as follows:—
4. Deta’ls of other Staff:
Tvpe. Total Number Employed.
{a) Qualified Nurses
(h) Pharmacists
{¢) Dispensing Assistants
() Qualified Laboratory Technicians
(¢) Qualifiec Radiographers
(f) Cooks
(¢) Medical Attendants
5. Details of other items:
Item. Total Number.
(«) Beds
(h) Major and Minor Operating Theatres
(c) Operating tables
(d) Operating lights (fixed and portable)

6. Is there a T aboratory? *Yes/No
7. Is there a Blood Transfusion Service? *Yes/No
8. Is there an X-rav Department? *Yes/No
9. Are there facilities for sterilization of instruments and

dressings? *Yes/No
10. Is there an alternate electricity supply besides Public

Utilities Board service, e.g. generators? *Yes/No

I am prepared to give all facilities to any public officer of the Ministry of
Health to enter and inspect the

(Insert name of institution, hospital, maternity
e and to answer any questions that may be put to me pertaining
home, clinic, etc.)
to this application.

Dated this day of 197

.................................. e

* Delete as appropriate. Sienature und designation of applicant.
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Form 11

THE ABORTION AcT, 1974.
(AcT 24 OF 1974).

THE ABORTION REGULATIONS, 1974,
(Regulation 4).
IN CONFIDENCE

REPORT ON TREATMENT TO TERMINATE PREGNANCY.

1. PREGNANT WOMAN’S NAME

2. Date of Birth 3. Ethnic Group
Day Month Year Chinese |
Malay and Indonesian 2 (]
Indian and Pakistani 30
Others 90
4. Citizenship 5. Marital Status
Singapore 1d Married 1 0
Malaysian 2 Unmarried 2
Others 97 Divorced g
Separated 4O
Singapore NRIC No. ................. Widow 50
6. Education ' 7. Total No. of children bomn alive
No formal education 1 [
Primary 20
Secondary id ——
Tertiary 4 O
Others 9 7
8. RESULT OF OPERATION
Satisfactory 1 d Sepsis/Inflammation of
Anaesthetic Adnexa 4 7
complications 20 Death 50
Haemorrhage/shock / Other complications 9]
perforation 3
9. Name and signature of | 10. Remarks, if any
Medical Practitioner
Date: ..o

Note:—In completing items with checkboxes, mark ‘X" in the checkbox correspond-
ing to the answer applicable; only one checkbox is to bc marked.
This Form must be duly completed and submitted to the Director of
Medical Services within thirty days of the above treatment.
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Form 111

THE ABORTION AcT, 1974,
(ACT 24 OF 1974).

THE ABORTION REGULATIONS, 1974
(Regulation 5).

IN CONFIDENCE
CONSENT FOR THE TREATMENT. TO TERMINATE PREGNANCY.

I hereby request and give my consent for (reatment to terminate pregnancy o
be performed on me by ...

(Address)

I also consent to such further alternative operative measures as may be found
necessary during the coursc of the operation and to the administration of anaesthesia
for this purpose.

Name of Pregnant Woman: | Name of Witness:

Address | Address
Citizcnsl;il‘)-: | éitiz;nrship.:
NRICNo: - |NRICNo:
Signature/RTP. | Signature /R TP.

Date: | Date:

Madec this 27th day of December, 1974.

HO GUAN LIM,
Permanent Secretary (Health),
Ministry of Health and Home Affairs,
Singapore.

IMH. Ctf. 78 : 20 Vol. 4; AG./L./10/70]

- 123 -



APPENDIX III

SAMPLE MEDICAL TERMINATION OF PREGNANCY BILL
WITH COMMENTARY

Be it enacted etc ...

1.

Notwithstanding (reference to existing statutory or other prohibitions on
on abortion), termination of pregnancy shall be lawful when undertaken or
supervised by an authorised registered medical practitioner, if he is of
the opinion, formed in good faith -

(1) that the continuance of the pregnancy would involve risk to the life
of the pregnant woman, or of injury to the physical or mental health
of the pregnant woman or any existing children of her family, greater
than if the pregnancy were terminated; or

(2) that there 1s substantial risk that the child born would suffer from
such physical or mental abnormality as to be seriously handicapped;
or

(3) that there is clear evidence of the use in good faith of a recognised
contraceptive means by the pregnant woman or her partner.

In determining whether the continuance of a pregnancy would involve such a
risk of injury to physical or mental health as is mentioned in subsection

(1) of section 1 of this Act, account may be taken of the pregnant woman's
present and future environment.

Any treatment for the termination of pregnancy shall be carried out in a
public hospital or other place for the time being approved for the purpose
of this section by the Minister for the time being responsible for health,
unless the treatment to terminate pregnancy consists solely of the use of
drugs prescribed by a registered medical practitioner and does not include
any surgical operation or pro-adure:

Provided that a pregnancy may be terminated in any place by an authorised
registered medica?! iiractitioner in a case where he is of the opinion,
formed in good faith, that the termination is immediately necessary to
save the life of or to prevent grave injury to the physical or mental
health of the pregnant woman.

(1) Except where there is a duty to participate in treatment which is
necessary to save the life of or to prevent grave injury to the
physical or mental health of a pregnant woman, no person shall be
under any duty to participate in the termination of a pregnancy made
lawful by this Act to which he has a conscientious objection:

(2) 1In an; .cgal proceedings the burden of proving conscientious objection
shall rest on the person relying on it.

No authorisel registered medical practitioner or person supervised by him

shall be in any way liable for the carrying out of or the supervision of

treatment to terminate a pregnancy where the pregnant woman has consented
to such treatment, unless such treatment is carried out in a negligent
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manner.

6. In this Act, the following expression has the meaning hereby assigned:-

"authorised registered medical practitioner' means a registered medical
practitioner authorised to undertake or to supervise medical termination
of pregnancy under Regulations issued by the Minister for the time being
responsible for health.

7. The Minister for the time being responsible for health may make
Regulations:-

(1) Defining conditions of authorisation of authorised registered medical
practitioners

(2) Defining places other than a public hospital where any treatment for
the termination of pregnancy may be carried out under this Act.

8. Nothing in this Act shall affect the provisions of the law concerning
child destruction.

Commentary on Sample Bill

The sample Bill draws upon many advantageous features of advanced Common-
wealth abortion laws, but omits some features, (even though commonly found) that
appear to serve no health interest of the pregnant woman.

The major principles and features of the sample Bill, and the basis of its
wording,are discussed below in sequence.

Section 1

(a) This states in positive terms that, when undertaken in accordance with the
enactment, ''termination of pregnancy shall be lawful”.

(b) "undertaken or supervised". Since new and developing techniques of early
abortion, by drug and non-surgical means, may be safely managed by suitably
qualified health personnel acting under a physician's supervision, this
expression allows delegation of functions to such personnel.

(¢) "formed in good faith'". There is no requirement in the sample Bill that
a physician's good faith be policed by means of a second medical opinionm.
Where a second opinion requirement exists, it is found to be directed not
to health care but to criminal enforcement, and in any event is discarded
in emergency, of which the individual physician is sole judge. Accordingly,
this sample provision operates by requiring the physician to evidence his
good faith by, for instance, the quality of his concern for the pregnant
woman's health, and the moderation of his fee.

(d) Subsections 1 and 2 are drawn from the British Abortion Act 1967.

(e) Subsection 3, drawn from the Indian Medical Termination of Pregnancy Act,
1971, introduces the indication of contraceptive failure where the
pregnant woman or her partner has used in good faith a recognised contra-
ceptive.

Section 2

This is drawn from the British Abortion Act 1967, recognising the domestic
environmental component of the concept of health.
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Section 3

This section confines performance of procedures to public hospitals or
appropriately equipped and staffed facilities, except in emergency. Non-
physicians not supervised by an authorised registered medical practitioner
responding to emergency are not protected by this sample enactment, but would
be covered under the general law by Good Samaritan provisions and the necessity
defence. Abortions by drug use need not be in specified facilities, but such
use must be under supervision of physicians.

Section 4

This introduces a provision for conscientious objection, except in
emergency, to participate in the abortion procedure as such. This exemption
must be based on principle, not on the merits of a particular case. It is
confined to participation in the procedure for termination of pregnancy and does
not cover, for instance, post—operative care. It states the requirement of
regular judicial proceedings, that a party claiming exemption from legal duty
must show his entitlement to the exemption.

Section 5

This section, drawn from the Singapore Abortion Act, 1977, makes clear
that for the termination procedure to be lawful, the woman must give her consent,
meaning informed and free consent. Where such consent exists, persons super-—
vising and performing a procedure have legal protection, except for negligence.
In particular, they are not liable to a spouse, biological father or, for
instance, parent, whose consent is not required for a procedure under this
enactment.

Sections 6 and 7

The requirement that a registered medical practitioner be "authorised" in
order to perform or supervise terminations of pregnancy can be under regulations
providing that every registered medical practitioner is automatically deemed to
be so authorised. He may be liable to de-authorisation, however, if he fails to
meet specified conditions. These may concern, for instance, attendance at
courses of training in new methods. In particular, however, to ensure availab-
ility of physicians to perform abortion procedures in public hospitals or other
facilities, a condition of authorisation may be service in a public or other
specified facility for a given time or with prescribed frequency. A physician
refusing or failing to render public service under such conditions will forfeit
his right to provide abortion services in the private sector. As in the British
Abortion Act 1967, there is no requirement in the sample Bill that the
authorisation procedure requires special qualifications for registered medical
practitioners performing MTPs.

Public hospitals are automatically approved under its act for any treatment
for the termination of pregnancy. The Minister for the time being responsible
for health may make regulations defining the conditions which places other than
public hospitals must comply with in order to carry out any treatment for the
termination of pregnancy. The onus has thus been laid in such places to comply
with the specified conditions, not on the Minister for the time being responsible
for health to approve such places.
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Section 8

For the avoidance of doubt, this section declares the time for termination
of pregnancy not to extend to the time of the process of birth. The "law
concerning the offence of child destruction" is expressed in the English
Infant Life (Preservation) Act 1929 and in many Commonwealth laws expressing
its spirit.
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