
The Scope of Action to Combat Money Laundering 

Criminal activities that should be made 
subject to money laundering offences 

Introduction 

Commonwealth Head s o f Governmen t agree d 
to tackl e th e launderin g o f th e proceed s o f all 
types of serious crime. There i s however no uni-
versal definition o f "serious crime" . 

Among those countries tha t have introduce d 
wide-ranging mone y launderin g legislation , a 
number of approaches have been adopted. These 
have included : 

a list of specific offences -  suc h list s 
invariably includ e drug trafficking , an d may 
also cover blackmail , extortion , kidnappin g 
and othe r activitie s associated wit h 
organised crime , arms trafficking, financial 
fraud, fiscal  (tax ) evasion , bank robber y an d 
other highly profitable crimes . The lis t is 
usually capable o f extension throug h 
secondary legislation ; 

a definition based on the severity of the 
sentence -  thi s may be expressed i n term s 
of the maximum o r minimum lengt h of 

sentence o r size of fine available. In som e 
cases additional highl y profitable crime s 
may be included , eve n thoug h th e actua l 
sentence availabl e i s below th e chose n 
threshold; 

a definition based on the category of court 
in which the prosecution may be 
conducted -  wher e ther e ar e magistrates ' 
courts covering lesse r offences an d highe r 
courts covering more serious ones, 
laundering offence s ma y be restricted t o 
those which ca n o r must b e tried i n th e 
higher courts ; 

a definition that covers all criminal 
activity -  thi s approach woul d allo w 
laundering prosecutions relatin g t o th e 
proceeds of any criminal activity . 

This i s an issu e tha t ha s bee n considere d b y 
Law Ministers , an d i n th e ligh t o f thei r consid -
eration, th e draf t mode l mone y launderin g la w 
adopts a  definition base d o n th e severit y o f th e 
sentence. This doe s no t preclud e th e possibilit y 
of usin g othe r approache s i n accordanc e wit h 
individual countr y circumstances . 

While th e issu e o f predicat e offence s i s pri -
marily fo r Commonweal t h La w Ministers , 
Finance Minister s have a  distinct interes t i n th e 
treatment o f economic crimes, includin g ta x 
evasion whic h wa s highlighte d a t th e Financ e 
Ministers Meetin g i n Malt a a s a n importan t 
concern of some countries. This i s an area that is 
considered i n detai l i n Par t 5  of this paper . 

The role of the financial sector 

Introduction 

As i s stated a t th e en d o f Par t 1 , of the five  ele-
ments of an anti-money launderin g strategy, two 
in particular ar e of direct relevance to the finan-
cial sector , an d indee d requir e th e activ e an d 
willing participatio n o f th e financia l secto r i f 
they are to work. These are customer identifica-
tion and record keeping, an d alerting the 
authorities. 

Customer identification and record keeping 

Practical aspect s o f customer identificatio n an d 
record keepin g ar e discusse d i n Par t 3  o f thi s 
paper. Howeve r i t i s important t o consider why 
these ar e such importan t issues . 
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Customer identificatio n serve s two purposes . 
The first  i s to provid e a n audi t trai l fo r investi -
gators pursuing money launderin g operations . If 
financial transaction s can be linked to individua l 
account holder s i t i s possibl e fo r la w enforce -
ment authorities to put together an effective cas e 
when the y wish to prosecute criminal s and con -
fiscate the proceeds of their crimes. Every failur e 
of identification o r record keeping makes it easier 
for criminal s to retain thei r money . 

Effective custome r identificatio n procedure s 
serve a second purpose, in that the y will make it 
difficult for criminal s from usin g financial  insti -
tutions. I n situation s wher e individual s ar e 
required t o provid e evidenc e o f thei r identity , 
criminals hav e th e choic e o f havin g thei r tru e 
identity recorded , leavin g the m ope n t o greate r 
risk of capture, conviction and confiscation, o r of 
using false identificatio n documentation , whic h 
may be spotted b y staff i n financial  institutions , 
leading agai n t o captur e an d conviction . Th e 
only alternativ e fo r determine d launderer s i s t o 
use non-financial institutions , which ar e clearl y 
less well suited for their purposes. Again the costs 
are increased, and the risk of detection i s higher. 

Financial institutions tend to be very sensitive 
to an y damag e t o thei r reputation . The y wil l 
want the minimum of publicity about any money 
laundering investigation s i n whic h the y ar e 
involved. Wher e the y hav e effectiv e custome r 
identification an d recor d keepin g systems , th e 
task of tracking transactions by the la w enforce -
ment agencie s wil l b e facilitated , an d the y wil l 
tend t o co-operate i n keeping the operatio n ou t 
of th e publi c eye . However , wher e a  financial 
institution help s t o frustrat e a n investigation , 
there i s les s caus e fo r th e investigator s t o co -
operate, and th e involvemen t o f the institutio n 
in a money laundering operation i s more likely to 
become public , wit h th e advers e consequence s 
for tha t institution' s reputatio n tha t inevitabl y 
follows suc h a  revelation . 

Experience i n man y countrie s ha s bee n tha t 
the introductio n o f identificatio n an d recor d 
keeping procedures has benefited financial  insti -
tutions. Th e requiremen t t o identif y thei r 

customers ha s empowere d th e institution s t o 
obtain informatio n tha t assists them i n their risk 
management, withou t deterrin g customers , wh o 
now kno w tha t the y woul d b e aske d th e sam e 
questions i n an y othe r institution . A t th e sam e 
time, legitimat e customer s who are aware of th e 
legal responsibilities placed o n financial  institu -
tions are more willing to provide informatio n t o 
the institutions . 

Alerting the authoritie s 

The mechanism s by which financial  institution s 
may aler t th e authoritie s t o suspicions o f crimi -
nal activities are discussed i n Part 3. It should be 
noted a t thi s stage tha t mone y launderin g legis -
lation i s no t intende d t o tur n financia l 
institutions and thei r employees into detectives . 
Staff wil l not be expected t o go looking for signs 
of criminal activity . However i t is important tha t 
financial institution s and their staff do not ignor e 
potential money laundering i f they become aware 
of it. Financial institution s do owe a duty of con-
fidentiality t o thei r customers . Thi s doe s no t 
however extend t o participation in , connivanc e 
with, o r eve n turnin g a  blin d ey e to , possibl e 
criminal activities carried on by their customers . 
Confidentiality issue s are discussed in more detai l 
in Par t 4-

Issues for discussion 

What steps can governments and Centra l 
Banks take to encourage all financial insti-
tutions to play their part in tackling money 
laundering? I s the reputationa l threa t 
posed b y potential , albei t unwitting , 
involvement i n mone y launderin g suffi -
cient, or are further measure s likely to be 
needed? How can the positiv e benefits of 
the introductio n o f a n anti-mone y laun -
dering regim e b e pu t acros s to financia l 
institutions and their customers? 
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The FATF Recommendations relevant to the 
financial sector 

The ke y FAT F Recommendation s relatin g t o 
the financial  secto r ar e number s 9  t o 29 . Thes e 
are attache d a t Anne x A . Th e FAT F Recom -
mendations wer e publishe d i n earl y 1990 , an d 
were drafte d primaril y wit h bank s an d simila r 
deposit takin g institution s i n mind . Experienc e 
in FATF member countrie s sinc e the n ha s bee n 
that mone y launderin g activit y i s also occurrin g 
within othe r part s o f th e financia l sector , 
including th e securitie s business . Anne x B , 
based on work done by the FATF , describes ho w 
the FAT F Recommendations ca n b e applie d t o 
this area . 

The scope of application of the 
legislation 

Introduction 
While th e basi c mone y launderin g offence s -
conversion, transfer , concealment , etc . o f 
funds knowin g o r suspectin g tha t the y deriv e 
from crimina l activit y -  wil l appl y universally , 
the legislatio n aime d a t strengthenin g th e 
financial secto r agains t abus e b y mone y laun -
derers, whic h cover s issue s suc h a s custome r 
identification, recor d keepin g an d th e report -
ing o f susp i c ion s ca n b e l i m i t e d i n i t s 
application t o financia l insti tutions . I t is , 
however, importan t tha t th e definitio n o f 
"financial institution " i s sufficientl y broa d t o 
cover al l th e type s o f commercial activit y tha t 
might b e considere d particularl y a t ris k fro m 
being use d b y launderers . 

Definition of "Financial Institution" 
Given tha t th e intentio n i s to apply th e legisla -
tion t o an y institutio n tha t migh t b e use d t o 
launder money, the best starting point i s the lega l 
definition o f laundering , an d th e variou s opera -
tions tha t ar e covere d b y th e definition . An y 
institution tha t conduct s on e o r mor e o f thes e 
operations fo r legitimat e purpose s migh t b e 
unwittingly used  b y launderer s t o conduc t th e 
operation wit h th e proceeds o f crime. 
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The element s o f th e Vienn a Conventio n 
laundering offence, togethe r with illustrations of 
some o f th e form s the y migh t tak e i n practice , 
are: 

conversion -  thi s would includ e th e 
exchange o f one currency fo r another , o r 
the exchang e o f cash for traveller s cheque s 
or other negotiabl e instrument s o r 
securities. It would cover th e tradin g of 
securities. I t could be taken t o include th e 
acceptance o f cash or cheques for deposi t i n 
an accoun t -  convertin g th e mone y int o a n 
accounting record ; 

transfer -  thi s would cover an y form o f 
money transmissio n service , including wir e 
transfer; 

concealment -  thi s might b e taken t o cove r 
acceptance o f deposits, and als o activitie s 
such a s the establishmen t o f trusts or 
companies t o hold assets ; 

disguising the true nature, source, 
location, disposition, movement, rights 
with respect to, and/or ownership -  thi s i s 
very simila r t o concealment, an d woul d 
particularly includ e offshore trus t an d 
company formatio n activities ; 

acquisition -  thi s might includ e th e receip t 
of funds throug h corresponden t account s 
with othe r financial  institutions , o r 
acceptance a s a trustee; 

possession -  again , thi s might cove r 
holding funds o n behal f o f another party , 
particularly whe n ther e i s a degree of 
discretion ove r th e dispositio n o f the funds ; 

use -  thi s migh t cove r discretionar y 
investment o f funds hel d fo r a  client ; 

participation in, association, conspiracy, 
attempting, aiding, abetting, facilitating 
and/or counselling -  thi s migh t cove r a 
wide rang e o f advisory services , includ -
ing investmen t advic e an d brokerag e 
services. 



The Vienn a Conventio n definitio n clearl y 
covers a  wid e rang e o f financial  activities , an d 
the definitio n o f "financia l institution " need s 
to b e equall y wide . A t th e ver y leas t i t mus t 
cover: 

deposit taking by institutions such a s banks, 
building societies and credi t unions ; 

money lending includin g personal an d 
mortgage lenders , factoring an d financing  o f 
commercial transactions ; 

finance leasing; 

venture or risk capital; 

money transmission services; 

issuing and administrating means of 
payment includin g credi t cards , travellers ' 
cheques and bankers drafts ; 

making guarantees and commitments; 

trading in : 

money market instruments; 

foreign exchange; 

financial futures and options; 

exchange and interest rate instruments; 

transferable instruments; 

undergwriting and participating in share 
issues; 

money broking; 

investment advice and intermediation; 

insurance business· 

Several o f th e activitie s liste d abov e ma y i n 
some Commonwealt h countrie s b e conducte d 
outside th e forma l financia l sector , b y unli -
censed remitters , bureau x d e chang e an d i n 
some case s casinos . I t i s importan t tha t thes e 
informal activitie s ar e captured a s effectively a s 
possible, t o maximis e th e effectivenes s o f th e 
system an d t o minimis e displacement , whic h i s 
discussed below . 
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Displacement 

Experience i n countrie s tha t hav e introduce d 
legislation has indicated tha t where money laun -
dering legislatio n i s applied onl y t o par t o f th e 
financial sector , launderin g activit y shift s int o 
those areas where the legislatio n doe s not apply . 
This proces s i s know n a s displacement . 
Displacement als o occur s ou t o f th e financia l 
sector into other areas. These may include sectors 
such a s retailin g wher e mone y launderin g i s 
much harde r t o conceal , an d i n consequenc e 
takes longer, costs more, and i s more likely to be 
detected. 

More worryingly , mone y launderin g activit y 
may be displaced from the formal financial  secto r 
into th e informa l secto r an d th e paralle l 
economy. This i s discussed i n Par t 5 . 

The lega l definition o f "financial institution " 
Most mone y launderin g legislation , includ -

ing the draf t mode l law , contains a  definition o f 
"financial institution " ver y muc h a s describe d 
above. Mos t als o contain s provision s allowin g 
the definition t o be extended by secondary legis-
lation. Thi s give s flexibility  t o dea l bot h wit h 
displacement an d wit h development s i n th e 
financial sector , whic h migh t lea d t o th e evolu -
tion of new forms of institution and new financial 
activities, which might offer new opportunities t o 
the mone y launderer . 

On th e basi s o f th e response s t o th e ques -
t ionnaire circulate d b y th e Secretaria t i n 
preparation for the Sri Lanka meeting, the finan-
cial sector s o f Commonweal t h countrie s 
demonstrate a  grea t diversity . I n almos t al l 
Commonwealth member s banks are subject t o a 
supervisory regime . In a  small minority o f coun-
tries ther e ar e som e unlicense d deposit-takin g 
institutions, althoug h thes e ar e usuall y smal l i n 
scale. 

Other type s o f financial  institutio n ar e les s 
universally subject t o a regulatory regime. These 
include mone y transmissio n services , foreig n 
exchange dealer s an d institution s offerin g fidu-
ciary services. In most countries these institution s 
are not considered t o present any systemic risk to 
the financial  sector , an d the y ar e no t therefor e 



subject t o prudential supervision i n the same way 
as banks. Nonetheless thes e types of institution s 
have been shown on many occasions to be used, 
albeit unwittingly , i n mone y launderin g opera -
tions. It is essential therefore tha t the y are made 
subject to the requirements of money launderin g 
legislation, and that mechanisms are establishe d 
to ensur e thei r compliance . Thes e mechanism s 
might involv e a  degree o f supervision , bu t ma y 
well require a  different kin d o f oversight . 

More problematic, from th e legislative angle , 
is th e existenc e i n man y Commonweal t h 
members o f a  larg e "paralle l economy" , wher e 
financial transaction s includin g mone y trans -
mission and foreign exchang e may take place out 
of sigh t o f an y regulator y o r legislativ e control . 
The particula r problem s pose d b y the existenc e 
of the parallel economy are considered more full y 
in Par t 5 . 

Issues for discussion 

What approaches can be taken for super-
vision of the parallel economy? What forms 
of financial institution are currently outside 
the supervisory regime? What approaches 
can be taken to widen the regulatory cov-
erage withou t imposin g to o grea t a 
compliance burde n o n th e institution s 
and/or too great an increase in government 
expenditure? How can effective coverage of 
the financia l secto r b e reconcile d wit h 
increased financial liberalisation ? 
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