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Chapter 2 

The Legal and Administrative 
Framework 

The basi c la w unde r whic h th e Presidentia l an d Parliamentar y election s wer e hel d wa s 
provided fo r i n the Constitution o f Sierra Leon e 199 1 supplemented b y a  number o f order s an d 
decrees promulgated b y the National Provisiona l Rulin g Counci l (NPRC) . The principal decree s 
were: 

• Th e Interim Nationa l Electora l Commission Decree , 199 4 (No.l); 
• Th e Political Parties Decree, 1995 (No.7); 
• Th e Political Parties (Regulation o f Conduct) Decree , 1995 (No.14); 
• Th e Franchise and Electora l Registratio n Decree , 1995 (No.15); 
• Th e Electoral Provisions Decree, 199 5 (No.16); 
• Th e Presidential Election s Decree, 1995 (No.17); 
• Th e Parliament (Numbe r o f Ordinary Members ) Order , 1996; 
• Th e Electora l Law s (Abridgemen t o f Nominatio n Requirements ) Decree , 199 6 (No.l) ; an d 
• Th e Franchis e an d Electora l Registratio n (Suspensio n o f Objectio n Provisions ) Decree , 199 6 

(No.3). 

The Constitutio n wa s adopte d b y popula r referendum , an d cam e int o forc e o n 1  Octobe r 
1991. Substantially, i t i s of a  model foun d elsewher e i n th e Commonwealth . I t was t o have bee n 
the 'suprem e la w o f Sierra Leone' : see Section 171(15) . Barely si x months later , th e Constitution , 
or a t leas t th e conflictin g provision s o f it , wa s effectivel y suspende d b y th e Administratio n o f 
Sierra Leone (National Provisiona l Rulin g Council ) Proclamation 1992 , issued o n 4 May 199 2 fo r 
and o n behal f o f th e Arme d Force s o f Sierr a Leone . Th e Proclamatio n declare d tha t al l 
provisions o f th e Constitutio n whic h wer e 'inconsisten t o r i n conflic t wit h th e Proclamatio n o r 
any decre e mad e thereunde r shal l be deeme d t o have been suspende d wit h effec t fro m th e 29t h 
day o f April , 1992 ' (the dat e o f th e militar y coup) . Th e Proclamatio n als o dissolve d Parliamen t 
and suspende d al l political activit y i n the country . 

During 199 3 a  specia l Commissio n wa s appointe d t o draf t a  ne w const i tut ion . Th e 
Commission i s believed t o have produced a  draft constitution , which was never published . 

Fundamental Principle s 

As far a s we can determine, th e fundamental an d constitutiona l principle s of state policy remai n 
intact -  tha t is , a s unde r Sectio n 5  o f th e Constitution : th e Republi c o f Sierr a Leon e i s a  stat e 
based o n th e principle s o f freedom , democrac y an d justice ; sovereignt y belong s t o th e peopl e 
from who m Governmen t derive s al l it s powers , authorit y an d legitimacy . Chapte r II I o f th e 
Constitution deal s wit h th e recognitio n an d protectio n o f fundamenta l huma n right s an d 
freedom o f th e individual , acknowledges , inter  alia,  the freedo m o f expressio n an d th e righ t t o 
assemble freel y an d associat e wit h othe r persons , an d i n particula r t o for m o r belon g t o an y 
political party . 

Interim National Electora l Commissio n 

Sections 3 2 an d 3 3 o f th e Constitutio n provide d fo r th e membershi p an d functionin g o f a n 
Electoral Commission . Replacin g thes e provision s th e NPR C promulgate d th e Interi m Nationa l 
Electoral Commissio n Decree , 199 4 (Decree No.l , which was deemed t o have come into force o n 
31 Decembe r 1993) , whic h establishe d th e Interi m Nationa l Electora l Commissio n (INEC) . 
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The Commissio n wa s t o consis t o f a  Chairma n an d fou r othe r members . It s principa l 
functions wer e to : compil e a  registe r o f voters ; demarcat e electora l boundaries , subjec t t o th e 
approva l o f th e NPRC ; conduc t an d supervis e al l publi c election s (i.e. , pres ident ia l , 
parliamentary an d loca l governmen t elections ) an d referenda ; an d educat e peopl e o n th e 
electoral process . Decree No. l gav e a  measur e o f assuranc e fo r a n independen t INE C i n tha t i t 
provided tha t i n th e performanc e o f it s functions , th e Commissio n shoul d no t be subjec t t o th e 
direction o r contro l o f any person o r authority . 

In fact , however , th e detaile d contro l o f th e electora l proces s la y wit h th e NPRC , no t INEC . 
Whereas (th e suspended ) Sectio n 3 3 o f th e Constitutio n ha d authorise d th e Commissio n t o 
make regulation s fo r th e registration o f voter s an d th e conduc t o f elections , a t th e tim e o f thes e 
elections th e powe r t o d o s o wa s veste d i n th e NPR C b y virtu e o f Sectio n 1 4 o f th e Interi m 
National Electora l Commissio n Decree , 199 4 -  althoug h admittedly , thi s powe r wa s t o b e 
exercised i n consultatio n wit h INEC . Unde r th e arrangement s i n forc e a t th e tim e o f thes e 
elections, a s noted above , the Decree prevailed . 

The situation wit h regar d t o the regulation-makin g power s an d th e detaile d contro l ove r th e 
electoral proces s gave rise to acute problems fo r INEC , in a t least two observable areas . 

First, ther e wer e delays . Draft s o f electora l decree s submitte d b y INE C t o th e NPR C ofte n 
took a  lon g tim e t o b e processe d an d promulgated , wit h a n advers e impac t o n INE C 
preparations fo r th e elections and thei r scheduling . 

Second, draf t proposal s o n certai n matter s considere d a s important by INE C faile d t o receiv e 
the NPRC' s approval . W e have seen , i n thi s context , th e INE C commentarie s o n th e provision s 
of th e Electora l Provision s Decree , 1995 , th e Franchis e an d Electora l Registratio n Decree , 199 5 
and th e Politica l Partie s (Regulatio n o f Conduct ) Decree , 1995 . Thes e commentarie s provid e 
INEC's detaile d comment s an d criticisms , highlightin g wha t INE C ha d require d an d wha t th e 
decrees actually provided . 

In respec t o f th e Franchis e an d Electora l Registratio n Decree , 1995 , fo r instance , INE C ha d 
proposed i n it s draf t tha t INE C b e give n th e authorit y i n exceptiona l circumstance s t o se t u p 
new registratio n fo r displace d person s an d fo r INE C t o b e give n th e right , a s i t considere d 
necessary, t o registe r refugee s i n camp s outsid e Sierr a Leon e (i.e. , Guinea an d Liberia) . Whe n 
this Decree was promulgate d (o n 1 4 December 1995 ) the authorities omitted bot h proposals . 

Eventual ly , th roug h th e p romulga t io n o f th e Franchis e an d Electora l Regis t ra t io n 
(Suspension o f Objectio n Provisions ) Decree , 1996 , issue d o n 2 3 Februar y 199 6 (thre e day s 
before th e elections) , th e NPR C authorise d th e registratio n o f Sierr a Leonea n refugee s i n th e 
Republics o f Guine a an d Liberia . However , ther e wa s insufficien t tim e fo r INE C t o mobilis e 
staff an d material s and election s could no t be held i n the refugee camp s outside Sierra Leone . 

Political Partie s 

As we hav e noted , a  prohibition o n al l politica l activit y was imposed unde r th e Proclamation o f 
1992. The prohibitio n wa s lifte d throug h th e promulgatio n o f th e Politica l Partie s Decree , 199 5 
(No.7) o f 1 9 June 1995 . Decree No. 7 provide d (adoptin g th e wordin g o f Sectio n 35(1 ) o f th e 
Constitution) tha t subjec t t o th e Constitution , politica l partie s ca n b e establishe d t o participat e 
in shapin g th e politica l wil l o f th e people , t o disseminat e informatio n o n politica l ideas , socia l 
and economi c programme s o f a  nationa l character , an d t o sponso r candidate s fo r presidential , 
parliamentary an d loca l government elections . 

The Decre e suspende d Sectio n 3 4 o f th e Constitutio n whic h provide d fo r a  Politica l Partie s 
Registration Commission . Instead , th e Decre e provide d fo r th e registration , b y INEC , o f al l 
political parties , th e prohibitio n o f th e us e o f certai n name s an d symbols , th e qualification s o f 
executive an d foundin g members , a s wel l a s office-bearers , an d appeal s agains t refusal s o f 
registration. Thirtee n politica l partie s contested th e 1996 elections. 

Another decree , th e Politica l Partie s (Regulatio n o f Conduct ) Decree , 199 5 (No.14), provide d 
for th e submissio n t o INE C o f detail s o f assets , account s an d audi t o f politica l parties , 
declaration o f assets , liabilitie s an d expenditur e i n relatio n t o elections , notificatio n o f 
alterations t o th e constitutio n o r rules , INEC' s power , o n applicatio n t o th e Suprem e Court , t o 
cancel registration , an d th e windin g u p o f politica l partie s upo n th e applicatio n b y th e 
Attorney-General t o that Court . 
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Again, a s w e hav e note d above , INE C offere d comment s tha t wer e critica l o f th e Politica l 
Parties (Regulatio n o f Conduct ) Decre e o n th e ground , inter  alia,  that th e NPR C ha d faile d t o 
make provisio n placin g limit s o n politica l part y spendin g durin g th e electio n campaign , o r o n 
contributions t o party fund s b y Sierra Leon e nationals, companies o r foreign nationals . 

Electors 

Every citize n o f Sierr a Leon e ove r 1 8 year s an d o f soun d min d ha s th e righ t t o vot e an d i s 
accordingly entitle d t o b e registere d a s a  vote r o r electo r fo r purpose s o f publi c election s 
(Section 31 , Constitution). The Franchise and Electora l Registration Decree , 1995 (No.15) define d 
in detai l th e qualification s o f electors , thei r registratio n an d othe r aspect s o f th e franchise , 
including th e requiremen t tha t a n electo r b e ordinaril y residen t i n a  war d o n th e dat e fo r th e 
registration o f electors . Under Sectio n 2  of th e Decree, INEC can divide Sierra Leon e into ward s 
for purposes o f public elections . 

Once registered o n th e Register o f Electors , the elector i s given a  voter registratio n document . 
In orde r t o vot e i n an y election , th e electo r mus t presen t thi s t o th e Presidin g Office r an d th e 
details must tall y with th e information o n th e electoral rol l (Section 14(4) , Decree). Secrecy o f th e 
ballot is a constitutional requiremen t (Sectio n 36, Constitution). 

Parliament 

The Parliamen t o f Sierr a Leon e consist s o f th e President , th e Speake r an d Member s o f 
Parliament (Sectio n 73 , Constitution). Th e legislativ e powe r i s vested i n Parliamen t whic h ma y 
make laws fo r th e peace, security, orde r an d goo d governmen t o f Sierra Leone . 

Members o f Parliament were t o comprise : 

(a) 1 2 Paramount Chiefs ; 
(b) suc h numbe r o f ordinar y member s a s prescribe d b y th e NPRC , being no t les s tha n 60 : 

Section 2 , Electoral Provisions Decree, 199 5 (No.16). 

By virtu e o f th e Parliamen t (Numbe r o f Ordinar y Members ) Order , 199 6 (publishe d o n 8 
February 1996) , th e NPR C prescribe d th e numbe r o f ordinar y member s t o b e 68 . A tota l o f 8 0 
parliamentary seats , i n tw o separat e election s (fo r th e Paramoun t Chief s an d fo r ordinar y 
members), was therefore conteste d i n these elections . 

The Presiden t 

The President o f the Republi c o f Sierra Leon e i s Head o f State , the supreme executiv e authorit y 
and Commander-in-Chie f o f the Armed Force s (Section 40, Constitution). 

No person i s qualified fo r electio n a s President unles s h e or she is a citizen o f Sierra Leone , i s 
a membe r o f a  politica l party , 4 0 years ol d o r ove r an d i s otherwise qualifie d t o be electe d a s a 
Member o f Parliament (i.e. , is on th e Registe r o f Electors , and i s able to speak an d t o read i n th e 
English language) (Sectio n 41 , Constitution) . 

A presidentia l candidat e mus t b e nominate d b y a  politica l part y (Sectio n 42 , Constitution) . 
All persons registere d a s voters i n publi c election s ar e entitled t o vote . A candidate fo r electio n 
to th e offic e o f Presiden t woul d b e deeme d t o hav e been dul y electe d wher e h e o r sh e wa s th e 
only candidat e nominate d fo r th e election afte r th e close o f nomination . Bu t where ther e was t o 
be a  contes t n o perso n woul d b e electe d Presiden t unles s h e o r sh e ha d polle d no t les s tha n 5 5 
per cen t o f th e vote . Shor t o f tha t threshold , an d wher e ther e wer e severa l candidates , th e tw o 
candidates wit h th e highes t numbe r o f vote s woul d b e require d t o g o forwar d t o a  secon d 
election t o b e hel d withi n 1 4 day s o f th e announcemen t b y INE C o f th e resul t o f th e firs t 
election. Th e perso n electe d Presiden t woul d no t b e allowe d t o hol d offic e fo r mor e tha n tw o 
terms of five years each, whether o r not the terms were consecutiv e (Sectio n 46, Constitution). 

In ever y presidentia l election , i n additio n t o th e presidentia l candidate , ther e mus t als o be a 
candidate, fro m th e sam e politica l part y an d o n th e sam e nominatio n form , designate d fo r th e 
office o f Vice-President . Th e qualification s fo r th e offic e o f Vice-Presiden t ar e th e sam e a s thos e 
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for th e offic e o f President . Th e Vice-Presiden t i s required t o assume th e Presidenc y i n th e even t 
of the President vacatin g office whethe r by death , resignation o r otherwise . 

Subject t o the Constitution , th e executive powe r i s vested i n th e Presiden t t o be exercise d b y 
him directl y or through Minister s o f Cabinet who ar e appointed b y th e President . 

The nomination o f Ministers shal l requir e approva l b y Parliament . N o membe r o f Parliamen t 
shall be appointed a  Minister o r Deputy Minister . 

Paramount Chief s 

As we hav e noted , th e membership o f Parliamen t consist s o f 1 2 Paramount Chief s representin g 
the 1 2 districts o f Sierr a Leon e an d 6 8 ordinary members . Th e institution o f Chieftaincy , whic h 
is wel l establishe d b y customar y la w an d usage , i s guarantee d an d preserve d unde r th e 
Constitution (Sectio n 72). 

In orde r t o b e a  candidat e fo r electio n t o on e o f th e 1 2 seat s reserve d fo r th e Paramoun t 
Chiefs, a  perso n mus t b e a  substantiv e Paramoun t Chief , whos e nam e wil l hav e bee n dul y 
gazetted befor e nomination . Th e registe r o f electors fo r th e Paramoun t Chiefs ' election , whic h i s 
prepared b y th e Distric t Officer , i s compile d fro m th e Chiefdo m Councillors ' list , comprisin g 
Paramount Chiefs , sectio n chief s an d sectio n speakers , tow n chiefs , head s o f villages , taxpayer s 
resident i n the town o r village (assessed o n th e basis o f 1:20 ) an d customar y officials . 

A separat e electio n fo r th e 1 2 Paramoun t Chief s wa s schedule d t o b e hel d o n Saturda y 2 4 
February 1996 , with th e District Officers performin g th e function o f Returning Officers . 

Proportional Representatio n 

At th e election s o f 2 6 Februar y 1996 , fo r th e firs t time , Sierr a Leon e adopte d th e proportiona l 
representation syste m i n choosin g th e membershi p o f Parliament . B y thi s syste m th e voter s 
were require d t o cas t thei r ballo t fo r th e list s draw n u p b y th e politica l partie s contestin g th e 
elections. Afte r countin g th e ballots, th e seat s i n Parliament wer e t o be allocate d t o the politica l 
parties concerned o n the basis of the mathematical formul a se t out in the Second Schedule t o th e 
Electoral Provision s Decree , 199 5 (No.16) . I t wa s als o a  requiremen t o f th e Decre e tha t onl y a 
political part y whic h ha d receive d 5  per cen t o r mor e o f th e ballot s cas t shoul d b e considere d 
for the allocation o f seats in Parliament . 

The Secon d Schedul e formul a fo r th e distributio n o f seat s t o participating politica l partie s i s 
expressed i n the following terms : 

1. (1 ) Th e total number o f votes cast is determined . 
(2) Th e percentage o f the total cas t for eac h politica l party i s determined . 
(3) Partie s that fai l t o make the 5  per cen t threshold ar e then eliminated . 
(4) Th e votes cas t fo r th e eliminated partie s ar e then distribute d o n a  pro-rata basi s 

among those left . 
(5) Th e seats are then distributed o n the fina l percentage s obtained . 

Example: 
• Fiv e political partie s -  A , B, C, D, E 
• 100,00 0 total vote s 
• Part y A  - 40,00 0 votes 
• Part y B - 30,00 0 votes 
• Part y C - 25,00 0 votes 
• Part y D - 3,00 0 votes 
• Part y E - 2,00 0 vote s 

Parties D  an d E  ar e eliminate d becaus e the y fail  t o mak e th e 5  pe r cen t threshold . 
Their 5,00 0 votes ar e spli t amon g partie s A , B  an d C , i n th e rati o o f 4:3:2.5 . The fina l 
percentage i s the n de te rmined . Th e seat s ar e the n d is t r ibute d base d o n thes e 
percentages. 
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2. Wher e th e fina l percentag e determine d abov e yield s a  surplus fractio n no t absorbe d b y 
the numbe r o f seat s allocate d t o th e politica l part y concerned , suc h fractio n shal l 
compete wit h othe r simila r fraction s accruin g t o an y othe r politica l part y o r partie s 
being considere d fo r th e allocation o f seats , and an y undistribute d sea t o r seat s shal l b e 
allocated t o th e politica l part y o r partie s concerne d i n sequenc e o r orde r o f th e highes t 
fraction. 

Example: 
Using th e 6 0 seat s originall y propose d fo r th e ordinar y member s o f Parliament , th e 
above percentage formul a wil l produce th e following result : 

Party A  would wi n 25.2 0 seats ; Party B , 18.90 seats ; and Part y C , 15.7 5 seats fo r a  tota l 
allocation o f 5 8 seats. In the distributio n o f the two remainin g seats , Party B  would gai n 
one additiona l sea t o n accoun t o f it s 0.90 fractio n bein g th e highest , an d Part y C  woul d 
have th e othe r remainin g sea t o n th e basi s o f it s 0.7 5 fraction , bein g th e nex t highes t 
fraction. 

Petitions 

The righ t t o lodg e a  forma l objectio n agains t th e nominatio n o f an y candidat e fo r electio n a s 
President exist s b y virtu e o f Sectio n 4  o f th e Electora l Law s (Abridgemen t o f Nominatio n 
Requirements) Decree , 199 6 (No.l) . However , b y th e term s o f th e provision , th e objectio n i s 
required t o b e lodge d after , no t before , th e election . Th e objectio n i s t o b e file d i n th e Hig h 
Court, an d i s to be treated a s if it were a  petition presente d afte r th e election . 

In respec t o f th e electio n itself , i t i s provide d unde r Sectio n 1 9 o f th e Presidentia l Election s 
Decree, 199 5 (No.17) tha t an y citize n o f Sierr a Leon e ma y challeng e th e validit y o f th e electio n 
of the Presiden t by petitio n t o the Supreme Cour t withi n seve n day s afte r th e declaratio n o f th e 
result of the election . 

Observers 

It i s a  requiremen t o f th e Electora l Provision s Decree , 199 5 (No.16 ) tha t durin g a n electio n 
conducted unde r th e Decree , th e arrangement s an d othe r act s relatin g t o th e electora l proces s 
generally shal l be subject t o verification an d monitorin g by observers accredited b y th e Electora l 
Commission: Section 14(3) . We were dul y accredited a s observers by INEC . 

In Retrospect 

Our examinatio n o f th e electora l law s o f Sierra Leon e reveal s a  framewor k tha t i s rooted i n th e 
Constitution o f 1991. 

The parallel application s o f the Constitution o f 199 1 and NPR C decree s inevitabl y resulte d i n 
tension. A s wil l b e eviden t fro m ou r surve y o f th e electora l laws , ther e ha s bee n constan t 
divergence o f perception s an d view s betwee n th e NPR C an d INEC . Inescapably , thi s ha s als o 
caused confusion . W e suspect tha t confusion ma y no t always have been accidental . 
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