
Chapter 2 

The Legal Framework 
Basic Structure 

The Independen t Stat e o f Papu a Ne w Guine a i s a  unitary state . The Constitutio n provide s fo r 
the establishment o f a  National Capita l District which i s the sea t of government , an d authorise s 
the establishment o f other Provinces under a n Organic Law made by Parliament. Currently th e 
country consist s o f 2 0 Provinces . Th e Hea d o f State , He r Majest y Quee n Elizabet h II , i s th e 
constitutional monarch , represente d b y a  Governor-General . Th e Governor-Genera l i s a  citize n 
appointed b y th e Quee n o n th e advic e o f th e Nationa l Executiv e Council , give n in accordanc e 
with a decision made by simple majority o f a secret ballot of Parliament . 

The Legislature consist s of a single chamber vested with the 'legislative power o f the people' . 
It consists of 89 representatives electe d by single-member Open electorates and 20 elected by the 
single-member Provincia l electorates . Representatio n i n th e Parliamen t i s o n th e basi s o f th e 
first-past-the-post (majoritarian ) system . 

The Judiciary consist s of the Supreme Court , the National Courts and the Inferior Courts . The 
Supreme Cour t i s th e cour t o f fina l appeal . Th e court s pla y a  significan t rol e i n th e electora l 
process, as the final arbite r - a s the Court of Disputed Return s - o f disputed results . We learned 
that in 1992 some 61 petitions were filed,  of which three were to an extent successful . 

The Executive govern s a s long a s it enjoys th e suppor t o f th e majority o f Parliamen t (subjec t 
to the modifications, note d below, of the use of the vote of no confidence) . 

While th e Constitutio n establishe s a  clea r separatio n o f power s betwee n th e legislative , 
executive an d judicia l branche s o f governmen t a t th e centre , i t i s noted tha t a s a  resul t o f th e 
amendments t o th e Constitutio n an d th e ne w Organi c La w o n Provincia l an d Loca l Leve l 
Governments, th e distinctio n i s not respecte d i n tha t sphere . The Provincia l MP , a legislator i n 
the Parliament, becomes the governor an d chie f executiv e o f the province. The elected membe r 
for each Open electorat e is given a  significant administrativ e rol e in local-level government. For 
example, h e bear s th e mai n responsibilit y fo r decidin g upo n an d executin g importan t 
development project s funde d b y th e Electora l Developmen t Fund . W e believ e tha t th e 
neutrality and independence of the civil service should be strengthened . 

In the universal suffrage election s conducted befor e independenc e i n 1975, the voting was on 
the basis o f a n optiona l limite d transferabl e vote . The debate ove r th e suitabilit y o f th e presen t 
system in a society so diverse as this has been continuous since then among both academics an d 
active politicians. 

We heard considerabl e suppor t fo r a  retur n t o suc h a  system , base d o n th e premis e tha t i t 
would encourag e a  more nationa l an d issu e based for m o f politics . The combinatio n o f a  first -
past-the-post syste m an d th e spli t votin g resultin g fro m multipl e candidacy , ha s i n th e pas t 
enabled on e candidate , relyin g o n a  soli d cor e o f cla n voters , t o b e electe d wit h a  simpl e 
majority whic h represente d a s little as six per cen t of the votes cast . It was als o argued tha t thi s 
encouraged a  multitude of nominations by independents who saw the possibility of victory on a 
very narro w an d sectiona l platfor m base d o n nothin g mor e tha n famil y loyalty . We were als o 
told tha t th e transferable vote , even in an optiona l an d limite d form , wher e th e voter woul d b e 
able to vote for perhap s three candidate s i n order o f preference rathe r tha n only one , would b e 
more complicated fo r many than the relatively simple system now used . 

We are of the view that , given the numbers o f candidate s contestin g election s in Papua Ne w 
Guinea, serious consideration should be given to alternative systems of voting. 

Provincial Governmen t 

In thi s contex t w e note d th e considerabl e interes t in , an d concer n with , th e issu e o f Provincia l 
Government an d it s relationshi p t o th e Centra l Government . Thi s i s anothe r aspec t o f th e 
diverse natur e o f th e country . Th e impac t o f this , an d th e inevitabl e competitio n fo r nationa l 
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resources, o n th e electora l situatio n wa s noticeabl e i n a  countr y whic h i s seekin g t o fin d a 
balance between diversit y an d unity , centra l authorit y an d loca l autonomy. A  variety o f view s 
was hear d b y u s a s t o th e merit s an d demerit s o f variou s combination s o f idea s fo r th e 
promotion o f effective government , stability and democrac y in the country. These views range d 
from federa l solutions , through shades of devolution to local autonomy within a  unitary state . 

Recent constitutiona l amendment s an d th e la w o n provincia l an d loca l leve l government s 
have resulted i n a changed relationshi p between the centre and the provinces. As already noted , 
these have produced a  situation wher e th e sam e elected representative s i n Parliament have th e 
power to exercise legislative, fiscal and administrativ e authorit y i n the provinces. 

Electoral Boundaries and Representatio n 

The Legislatur e consist s o f 8 9 single-member Ope n Electorate s an d 2 0 Provincia l Electorates , 
including the National Capita l District. The Constitution provide s tha t the number o f Open an d 
Provincial Electorate s an d thei r boundarie s shal l b e determine d b y Parliamen t i n accordanc e 
with recommendations o f a  Boundaries Commission (chaire d by the Electoral Commissioner) t o 
be mad e a t leas t ever y te n years . Th e presen t Organi c La w o n Nationa l Election s set s a 
minimum o f 8 1 an d a  maximu m o f 9 1 Open Electorates , whil e eac h Provinc e constitute s on e 
electorate. Th e lega l criteri a lai d dow n fo r boundar y change s ar e standar d consideration s o f 
population density , geograph y an d communication s a s wel l a s existin g electora l an d 
administrative boundaries , an d ar e se t ou t i n th e electora l law . I n fac t Parliamen t ha s no t 
accepted an y o f th e Commission' s recommendation s t o dat e an d th e presen t electorat e 
boundaries ar e base d o n censu s figure s fro m th e 1970s . The fac t tha t th e larges t electorat e ha s 
84,578 registered voter s an d th e smalles t onl y 21,17 5 provides clea r evidenc e o f th e distortion s 
this has caused . 

The constitutional provision which allows for the nomination o f three members of Parliamen t 
has never been implemented, though this has been discussed. There was general support for th e 
view that this provision could be usefully employe d t o nominate women MPs . 

The Censu s 

In 1995 , the Parliamen t enacte d a  law requirin g tha t a  censu s b e held prio r t o eac h five-yearl y 
general election . Afte r advic e fro m th e Nationa l Statistica l Offic e thi s wa s amende d s o a s t o 
exempt the 1997 general election from thi s law. The last national censu s was conducted i n 1990. 
It i s notabl e tha t th e curren t estimate d populatio n i s 4. 3 millio n an d th e numbe r o f voter s 
registered fo r th e 199 7 elections wa s 3.4 1 million , suggestin g a  distortio n i n on e figur e o r th e 
other. 

It was note d tha t althoug h th e census , which i s the responsibilit y o f th e Nationa l Statistica l 
Office, i s a n entirel y separat e activit y fro m vote r registration , th e statistica l bas e whic h i t 
provides ca n considerabl y facilitat e th e plannin g an d conduc t o f vote r registration . W e woul d 
emphasise the importance of holding regular periodic censuses . 

The Franchis e 

Universal, adult , citize n suffrage i s granted unde r th e Constitution , th e qualifying ag e being 1 8 
years. The vote is optional, unlike registration which is mandatory . 

The Electoral Commissio n 

The Electoral Commissio n i s established unde r th e Constitution (Sectio n 126) , which state s tha t 
it is not subject t o the direction or control of any person o r authority . The Commission, in term s 
of the electoral law, consists of the Electoral Commissioner who is a constitutional office-holder . 
He is appointed b y the Head o f State on the advice of the Electora l Appointments Commission . 
A recent amendmen t ha s brought th e Leade r o f th e Oppositio n int o thi s process togethe r wit h 
the Prime Minister and the Appointments Commission . 

The Constitutio n stipulate s tha t th e Organi c La w shal l provid e fo r th e independenc e o f th e 
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Commission. I t is to be solel y responsibl e fo r th e electora l system , th e integrity o f th e election s 
and dealin g wit h petition s an d appeal s t o th e court s i n electora l matters . Unde r th e Organi c 
Law th e prim e functio n o f th e Commissio n i s t o organis e an d conduc t al l election s fo r 
Parliament and the legislative arms of the local-level government . 

The Electoral Staff an d Powers of the Commissio n 

The La w impose s a n obligatio n o n th e governmen t departmen t responsibl e fo r personne l 
matters to make available to the Electoral Commissioner an d to Returning Officers, suc h staff a s 
is necessary for th e discharge of their statutory functions . Th e Observer Group was informed b y 
the Commissioner tha t th e effective powe r o f appointment , disciplin e an d contro l o f Returnin g 
Officers an d pollin g staf f doe s not in practice res t solely in his hands. This is a result o f the fac t 
that Distric t Officer s ar e ex  officio  Returning Officers , an d thei r appointment , unde r th e ne w 
Provincial Government law , involves the sitting MPs. Thus, while the Law (Section 18) gives the 
Commissioner th e authorit y t o revok e an y powe r delegate d b y him , i t doe s no t giv e hi m 
effective powe r to discipline staff mad e availabl e to the Commission. I t was suggested t o us tha t 
his choice is reduced t o dismissa l an d th e los s of staf f wh o canno t be replaced , o r his enforce d 
tolerance of performance whic h he knows is inadequate. 

In ou r vie w a  trul y independen t Electora l Commissio n shoul d hav e a  rea l choic e i n th e 
appointment o f th e staf f mad e availabl e t o i t and ful l contro l ove r al l staf f engage d i n electio n 
work. 

Polling Places 

The electoral law authorise s th e Commission t o appoint an d abolis h polling places by notic e i n 
the National  Gazette. No pollin g plac e shal l be abolishe d afte r th e issue of th e election wri t an d 
before its return. 

The Common Rol l 

Each electorate must be provided wit h a  copy of its Common Roll . The law requires al l persons 
to register . Th e Commissione r ha s th e powe r t o direct , b y a  notice i n th e Gazette,  that a  ne w 
Common Rol l must be prepared an d tha t person s no t o n the new Rol l must submi t a  claim fo r 
enrolment. Sectio n 46(4 ) o f th e La w make s i t clea r tha t an y electo r enrolle d fo r a n addres s fo r 
which h e i s entitle d t o b e enrolle d shal l no t b e require d t o mak e a  furthe r claim . Sectio n 4 7 
provides that the new Rol l shall be sent to Returning Officers wh o must then make additions o r 
corrections to it in accordance with information receive d by them. The Law (Section 48 and Par t 
VII) provides that objections ca n be lodged, in writing, with the Returning Officer t o the Roll on 
the paymen t o f a  K 4 (fou r kina ) fee . N o cas e wa s brough t t o ou r attentio n wher e thes e 
provisions or mechanisms had been used. It appeared tha t they are largely unknown to voters. 

Supplementary roll s wit h th e recen t addition s t o th e Rol l may b e printe d immediatel y afte r 
the electio n wri t i s issue d o r a t othe r times . Copie s o f th e Rol l an d supplementar y print s ar e 
required t o be ope n fo r inspectio n durin g offic e hour s a t th e offic e o f th e Returnin g Office r o r 
elsewhere, an d t o be obtainabl e fo r a  fee fro m her/hi s office . Sectio n 51 imposes a n obligatio n 
on al l persons apparentl y entitle d t o enrolment an d o n al l occupants o f habitations, to give an y 
information require d b y th e Commissio n o r b y a  Returnin g Office r i n connectio n wit h th e 
preparation or revision of the Roll. 

The basi c qualification s fo r enrolmen t ar e age , citizenshi p an d si x months ' residenc e a t th e 
place where enrolmen t i s claimed . Provision s includ e th e righ t o f appea l t o the Distric t Court s 
when applicants ' claims or objections have been rejected b y the Returning Officer (Par t IX of the 
Law). 

Nominations 

Candidates mus t be 25 years of age or over an d mus t have been born in the electorate conteste d 
or reside d ther e fo r tw o year s continuousl y o r fiv e year s a t an y time . W e learne d tha t ther e 
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is n o requiremen t fo r th e candidat e t o produc e a  lis t o f supporters , thoug h w e hear d n o 
complaints o n thi s point . Candidate s ca n stan d i n onl y on e electorate . Th e nominatio n fe e 
was increase d ten-fol d i n 199 1 to K1,000 - a  figure  whic h som e regar d a s too smal l an d other s 
feel i s to o large . For th e 199 7 elections i t had bee n mad e non-refundable . Nomination s close d 
on 17 April 1997. 

Comment 

The electoral law of Papua New Guinea i s fair an d comprehensive . 
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