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INTRODUCTION 
THE JOURNEY FROM BANGALORE TO NIGERIA: SHOW THE LIGHT AND THE 
PEOPLE WILL FIND THE WAY 
A Colloquium of t h i s nature, which tends to be more i n f o r m a l than 
formal, and which c h a r a c t e r i s e s frank exchange at t h i s l e v e l , i s 
extremely u s e f u l and f r u i t f u l , e s p e c i a l l y on such issues as Human 
Rights, which now pervade the globe• The recent t r e n d i n i n t e r n a ­
t i o n a l r e l a t i o n s , the f a l l of the B e r l i n W a l l , the r e s i s t a n c e t o 
fa s c i s m and t o t a l i t a r i a n i s m i n S o v i e t R u s s i a , c u l m i n a t i n g i n a 
nigh-decimation of t h a t world power, and the emergence of Repub­
l i c s therefrom, the power s t r u g g l e between the Yugoslavians and 
the C r o e a t i a n s ; and coming nearer t o more f a m i l i a r grounds, the 
re-opened debate i n Great B r i t a i n as to the advantages vel-non of 
a w r i t t e n C o n s t i t u t i o n over the u n w r i t t e n - a l l these show t h a t 
the mission which commenced i n Bangalore, India i n February 1988, 
and which has now reached N i g e r i a i s i n the r i g h t d i r e c t i o n . 

I would l i k e t o c o n g r a t u l a t e the Chief J u s t i c e of N i g e r i a , the 
Hon. Chief J u s t i c e Mohammed B e l l o , the Government of the Federal 
R e p u b l i c of N i g e r i a and the o r g a n i s e r s , f o r h o s t i n g t h i s a l l 
i m p o r t a n t C o l l o q u i u m i n N i g e r i a a t t h i s c r u c i a l t i m e of the 
country's t r a n s i t i o n from m i l i t a r y r u l e t o a C i v i l T h i r d Repub­
l i c , w i t h a l l the u s u a l attendant s c a r e , d u r i n g such t r a n s i t i o n , 
of the breach of Rule of Law and v i o l a t i o n of Fundamental Human 
R i g h t s . The C o l l o q u i u m which i s c u r r e n t l y b e i n g h e l d i s t h e 
f o u r t h i n i t s s e r i e s . In Bangalore, I n d i a , both West A f r i c a and 
East A f r i c a were not represented; however, from Southern A f r i c a , 
was the then Chief J u s t i c e of Zimbabwe, Chief J u s t i c e E Dumbut-
shena who hosted the second Colloquium. The Bangalore P r i n c i p l e s 
were d e c l a r e d at the f i r s t Colloquium. I should b e l i e v e we, a l l 
here, are conversant w i t h these p r i n c i p l e s but as I i n t e n d t o 
r e f e r t o t h e s e p r i n c i p l e s h e n c e f o r t h , i n t h e c o u r s e o f t h i s 
paper, simply, as the Bangalore P r i n c i p l e s , and as a l l the subse­
quent c o l l o q u i a have been a f o l l o w - u p of these p r i n c i p l e s , I 
would l i k e t o r e s t a t e some of t h e i r p e r t i n e n t p r o v i s i o n s : 

1. Fundamental human r i g h t s and freedoms are i n h e r e n t i n a l l 
humankind and f i n d e x p r e s s i o n i n c o n s t i t u t i o n s and l e g a l 
systems throughout the world and i n the i n t e r n a t i o n a l human 
r i g h t s instruments. 

2. These i n t e r n a t i o n a l human r i g h t s instruments provide impor­
t a n t guidance i n cases concerning fundamental human r i g h t s 
and freedoms. 
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3. In most c o u n t r i e s whose l e g a l systems are based upon t h e 
common law, i n t e r n a t i o n a l c o n v e n t i o n s a r e not d i r e c t l y 
enforceable i n n a t i o n a l courts unless t h e i r p r o v i s i o n s have 
been incorporated by l e g i s l a t i o n i n t o domestic law. However, 
t h e r e i s a growing tendency f o r n a t i o n a l c o u r t s t o have 
r e g a r d t o t h e s e i n t e r n a t i o n a l norms f o r t h e purpose o f 
d e c i d i n g cases where the domestic law - whether c o n s t i t u ­
t i o n a l , s t a t u t e or common law - i s u n c e r t a i n or incomplete. 

4. This tendency i s e n t i r e l y welcome because i t r e s p e c t s the 
u n i v e r s a l i t y of fundamental human r i g h t s and freedoms and 
the v i t a l r o l e of an independent j u d i c i a r y i n r e c o n c i l i n g 
the competing c l a i m s of i n d i v i d u a l s and groups of persons 
w i t h the general i n t e r e s t s of the community. 

5. While i t i s d e s i r a b l e f o r the norms contained i n the i n t e r ­
n a t i o n a l human r i g h t s instruments t o be s t i l l more w i d e l y 
recognised and a p p l i e d by n a t i o n a l c o u r t s , t h i s process must 
ta k e f u l l y i n t o account l o c a l laws, t r a d i t i o n s , c i r c u m ­
stances and needs. 

6. I t i s w i t h i n the proper nature of the j u d i c i a l process and 
w e l l - e s t a b l i s h e d j u d i c i a l f u n c t i o n s f o r n a t i o n a l c o u r t s t o 
have r e g a r d t o i n t e r n a t i o n a l o b l i g a t i o n s which a c o u n t r y 
undertakes - whether or not they have been in c o r p o r a t e d i n t o 
domestic law - f o r the purpose of removing a m b i g u i t y o r 
u n c e r t a i n t y from n a t i o n a l c o n s t i t u t i o n s , l e g i s l a t i o n o r 
common law. 

7. However, where n a t i o n a l law i s c l e a r and i n c o n s i s t e n t w i t h 
the i n t e r n a t i o n a l o b l i g a t i o n s o f the S t a t e concerned, i n 
common law c o u n t r i e s the n a t i o n a l c o u r t i s o b l i g e d t o g i v e 
e f f e c t t o n a t i o n a l law. In such cases the court should draw 
such i n c o n s i s t e n c y t o t h e a t t e n t i o n o f t h e a p p r o p r i a t e 
a u t h o r i t i e s s i n c e the supremacy of n a t i o n a l law i n no way 
m i t i g a t e s a breach of an i n t e r n a t i o n a l l e g a l o b l i g a t i o n 
which i s undertaken by a country. 

8. I t i s e s s e n t i a l t o red r e s s a s i t u a t i o n where, by reason of 
t r a d i t i o n a l l e g a l t r a i n i n g which has tended t o i g n o r e the 
i n t e r n a t i o n a l dimension, judges and p r a c t i s i n g lawyers are 
o f t e n unaware of the remarkable and comprehensive develop­
ments of statements of i n t e r n a t i o n a l human r i g h t s norms. For 
the p r a c t i c a l implementation of these views i t i s d e s i r a b l e 
t o make p r o v i s i o n f o r a p p r o p r i a t e courses i n u n i v e r s i t i e s 
and c o l l e g e s , and f o r lawyers and law enforcement o f f i c i a l s ; 
p r o v i s i o n i n l i b r a r i e s of r e l e v a n t m a t e r i a l s ; promotion of 
expert a d v i s o r y bodies knowledgeable about developments i n 
t h i s f i e l d ; b e t t e r d i s s e m i n a t i o n of i n f o r m a t i o n t o judges, 
lawyers and law enforcement o f f i c i a l s ; and meetings f o r 
exchanges of r e l e v a n t i n f o r m a t i o n and experiences. 

9. These views are expressed i n r e c o g n i t i o n of the f a c t t h a t 
judges and lawyers have a s p e c i a l c o n t r i b u t i o n t o make i n 
the a d m i n i s t r a t i o n of j u s t i c e i n f o s t e r i n g u n i v e r s a l respect 
f o r fundamental human r i g h t s and freedoms. 
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The f a c t , as s t a t e d i n the l a s t paragraph of the D e c l a r a t i o n , of 
the s p e c i a l c o n t r i b u t i o n of judges and p r a c t i s i n g lawyers i n the 
a d m i n i s t r a t i o n of j u s t i c e , i s s u f f i c i e n t j u s t i f i c a t i o n f o r a 
c o n t i n u a t i o n and indeed p e r p e t u a t i o n of t h i s type of d i a l o g u e 
amongst judges. The Bangalore P r i n c i p l e s were a f f i r m e d a t the 
Second J u d i c i a l C o l l o q u i u m i n Harare, Zimbabwe. By t h i s t i m e , 
East A f r i c a , as per Kenya and Tanzania and West A f r i c a qua Nige­
r i a and The Gambia were represented thus r a d i a t i n g the l i g h t of 
the Bangalore P r i n c i p l e s deeper i n t o A f r i c a . The Harare Declara­
t i o n , i n a f f i r m i n g the Bangalore P r i n c i p l e s emphasised the ex­
p r e s s i o n of fundamental human r i g h t s not o n l y i n c o n s t i t u t i o n s , 
l e g i s l a t i o n and p r i n c i p l e s of common law,but a l s o i n customary 
i n t e r n a t i o n a l law. The D e c l a r a t i o n r e f e r r e d , f o r the f i r s t time, 
to the A f r i c a n Charter on Human and People's R i g h t s . I t i s s i g ­
n i f i c a n t t o note t h a t though the A f r i c a n C h a r t e r , by v i r t u e of 
i t s A r t i c l e 6 3 ( 3 ) , came i n t o f o r c e on 21st October, 1986, the 
main organ, which i s r e s p o n s i b l e f o r i t s enforcement, i n t e r p r e t a ­
t i o n and promotion - the A f r i c a n Commission on Human R i g h t s -
only came i n t o being i n 1987. The Harare D e c l a r a t i o n concluded -

" I f the judges and lawyers i n A f r i c a - and indeed of the 
Commonwealth and of the wider world - have ready access t o 
r e f e r e n c e m a t e r i a l of t h i s k i n d , o p p o r t u n i t i e s w i l l be 
enhanced f o r the p r i n c i p l e s of i n t e r n a t i o n a l human r i g h t s 
norms t o be u t i l i s e d i n proper ways by judges and lawyers 
performing t h e i r d a i l y work. In t h i s way, the long journey 
to u n i v e r s a l respect of b a s i c human r i g h t s w i l l be advanced. 
Judges and lawyers have a duty t o f a m i l i a r i s e themselves 
w i t h t h e g r o w i n g i n t e r n a t i o n a l j u r i s p r u d e n c e o f human 
r i g h t s . So f a r as they may l a w f u l l y do so, they have a duty 
to r e f l e c t the b a s i c norms of human r i g h t s i n the perform­
ance of t h e i r d u t i e s " . 

The t h i r d i n the s e r i e s was h e l d i n B a n j u l , The Gambia. 1 The 
B a n j u l D e c l a r a t i o n r e - a f f i r m e d the B a n g a l o r e P r i n c i p l e s and 
emphasised the importance t o Commonwealth West A f r i c a the com­
p l e t e independence of the j u d i c i a r y and the l e g a l p r o f e s s i o n . The 
s i g n i f i c a n c e of the Abuja Colloquium which we are now h o l d i n g , 
the f o u r t h i n t h e s e r i e s , w i l l be t o show t h e l i g h t more t o 
A f r i c a and i n p a r t i c u l a r to common law West A f r i c a where govern­
ments are shedding the r u l e of the m i l i t i a f o r an u n a d u l t e r a t e d 
r u l e of law. 

WHY HUMAN RIGHTS? 
This i s a question which has a g i t a t e d mankind throughout ages and 
one t h a t has ceased t o be cosmetic. A q u e s t i o n t h a t has g i v e n 
r i s e t o a f o r m a l i s a t i o n and j u s t i c e a b i l i t y of Human R i g h t s ; a 
q u e s t i o n t h a t c o u l d be a s s o c i a t e d w i t h the o r i g i n of the world 
i t s e l f , and even when God, i n the f i r s t t r i a l ever recorded, t h a t 

1. On 21st August, 1990 
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i s , the one t h a t took place i n the Garden of Eden, was I n v e s t i g a ­
t o r , Prosecutor, Judge and Jury a l l r o l l e d together, the r u l e of 
audi alteram patem had been e s t a b l i s h e d . 

In R v C h a n c e l l o r , Masters and S c h o l a r s of the U n i v e r s i t y of 
Cambridge 1 Fortesque J , gave a rom a n t i c re-enactment of t h a t 
t r i a l i n the Garden of Eden -

"Adam (says God) where a r t thou? Hast thou not eaten of the 
t r e e whereof I commanded thee t h a t shouldst not eat? And the 
same question was put t o Eve a l s o " . 

Thus Adam and Eve were given opportunity of hearing before t h e i r 
condemnation. 
M u k h a j i n C J ( I n d i a ) , however took Human R i g h t s out o f t h e 
c l o i s t e r of R e l i g i o n . He regarded the r i g h t s as n e i t h e r a new 
m o r a l i t y nor a l a y r e l i g i o n . He was of the view t h a t -

"They (are) requirements which every c i v i l i s e d S t a t e i s 
expected t o ensure t o i t s c i t i z e n s " . 

Idigbe J S C i n the A l l N i g e r i a Judges Conference, 1982, p o s t u ­
l a t e d -

"The s t r i k i n g f e a t u r e s of fundamental r i g h t s p r o v i s i o n s i n 
the C o n s t i t u t i o n i s t h a t they provide a j u s t balance between 
the r i g h t s of the s u b j e c t on the one hand and t h a t of the 
government or s t a t e on the other". 

Thus, t o these two j u r i s t s , human r i g h t s i s more of an e a r t h y 
subject. In Saude v A b d u l l a h i 2 , I regarded them as 

"not j u s t mere r i g h t s . They are fundamental. They belong t o 
the c i t i z e n . These r i g h t s have always e x i s t e d even b e f o r e 
o r d e r l i n e s s p r e s c r i b e d r u l e s f o r the manner they are t o be 
sought". 

Indeed, these r i g h t s have t o stand above the o r d i n a r y law of the 
land. They are antecedent t o the p o l i t i c a l s o c i e t y i t s e l f . Human 
r i g h t s a r e , and must be, a p r i m a r y c o n d i t i o n t o a c i v i l i s e d 
e x i s t e n c e . Thomas Paine, one of the greatest t h i n k e r s on r i g h t s 
of man, v i l i f i e d governments without C o n s t i t u t i o n s f o r the reason 
t h a t the laws of such governments would be i r r a t i o n a l and t y r a n ­
n i c a l . He s a i d of the B r i t i s h system of government as -

"one of the v i l e s t t h a t can be set up". 
He went on -

1. (1716) l S - r 557. 
2. (1989) 4 tfWLR (p.2 116) 387 at 418-419. 
3. Thomas paine: Common Sense (1776). 
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"Government without a c o n s t i t u t i o n i s power without a r i g h t . 
For the want of a c o n s t i t u t i o n i n England t o r e s t r a i n and 
r e g u l a t e the w i l d impulse of power, many of the laws are 
i r r a t i o n a l and t y r a n n i c a l , and the a d m i n i s t r a t i o n of them 
vague and p r o b l e m a t i c a l . " 

Of course, t h i s i s debatable, but the same arguments seem t o be 
p r e s e n t today i n those a d v o c a t i n g a w r i t t e n c o n s t i t u t i o n f o r 
Great B r i t a i n . The same P a i n e , a f t e r Edmund Burke, whom Paine 
o n l y knew s l i g h t l y , had a t t a c k e d the French r e v o l u t i o n , i n h i s 
work - R e f l e c t i o n s on the Revolution i n France - wrote h i s c l a s ­
s i c - the Rights of Man (1791-1792). Therein he defended l u s t i l y 
the p r i n c i p l e s of the French r e v o l u t i o n , the b a t t l e c r y of which 
r e v o l u t i o n had been " L i b e r t y , e g u a l i t y and f r a t e r n i t y " . The book 
c i r c u l a t e d i n England and P i t t (though he had admitted p r i v a t e l y 
the r i g h t n e s s of some of Paine's arguments) expressed an open 
f e a r t h a t the w r i t i n g might i n c i t e the masses i n England t o a 
b l o o d y r e v o l u t i o n and so he had P a i n e i n d i c t e d f o r t r e a s o n , 
branded h i s w r i t i n g as wicked and s e d i t i o u s . Paine escaped and he 
was declared an outlaw. 
While the b a t t l e c r y i n France was " L i b e r t y , e q u a l i t y and f r a t e r ­
n i t y " , the Romans B.C. had shouted -

" L i b e r t y freedom, tyranny i s dead ...1 

L i b e r t y freedom and enfranchisement" 1 

a f t e r the Roman c i t i z e n s had been persuaded by an almost j e j u n e 
o r a t o r y t h a t the death of J u l i u s Caesar was t o gr a n t them the 
r i g h t s of l i b e r t y , freedom and enfranchisement. Such i s the prime 
placed on r i g h t s of man which have been regarded i n a l i e n a b l e and 
fundamental. 
The Americans, a f t e r the War of Independence, f o r m u l a t e d the 
b a s i s of human r i g h t s i n the second D e c l a r a t i o n of Independence 
as 

"a s e l f - e v i d e n t p r i n c i p l e t h a t the c r e a t o r - the C r e a t o r -
has endowed man w i t h c e r t a i n i n a l i e n a b l e r i g h t s - l i f e , 
l i b e r t y and the p u r s u i t of happiness". 

That i s , the r i g h t s are a t t r i b u t e s of Nature, fundamental t o man 
and i n a l i e n a b l e . 
Meanwhile, i t i s a l s o i n t e r e s t i n g t o observe t h a t , t h a t i c o n o ­
c l a s t , Jeremy Bentham, d i d not accept the t r a c i n g of human r i g h t s 
t o the C r e a t o r , nor d i d he accept Locke's view as observed by 
P o l l a k J t h a t -

"Some i n d i v i d u a l r i g h t s e x i s t i n p e r p e t u i t y apart from the 
above the laws p e r i o d i c a l l y p r e s c r i b e d by kings and l e g i s l a -

1. L H P o l l a k : The C o n s t i t u t i o n and the Supreme Court (1968) 
Vol.1 p.18. 
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t o r s vested t r a n s i e n t l y w i t h the power to govern." 

Bentham scorned the c h a r a c t e r i s a t i o n of human r i g h t s as b e i n g 
n a t u r a l and i n a l i e n a b l e . He held the view t h a t -

"Natural r i g h t s i s simple nonsense: n a t u r a l and i m p r e s c r i p t -
able r i g h t s , r h e t o r i c a l nonsense, nonsense upon s t i l t s " . 

CONTENT OF INTERNATIONAL HUMAN RIGHTS NORMS 
A BRIEF HISTORICAL SURVEY 

Even before the Second World War, human r i g h t s have found p r o t e c ­
t i o n i n domestic c o u r t s . The N a t i o n a l Court of each country gave 
e x p r e s s i o n t o the p r o t e c t i o n a c c o r d i n g t o the socio-economic 
problems and the p o l i t i c a l demands of the S t a t e at the p o i n t i n 
time. There was no recourse to i n t e r n a t i o n a l norm however. Let us 
take the example of Great B r i t a i n which founded the common law. 
In 1215, the Magna Carta was signed at Runnymede, which i s now i n 
Surrey, by King John of England and a committee of feu d a l barons 
w i t h t h e i r b a r o n i a l powers s p r e a d i n g a l l over Great B r i t a i n . 
Therein, the King promised to administer a f a i r l e g a l system and 
end c o r r u p t i o n . This c o u l d be the f i r s t i n s t a n c e of the B r i t i s h 
f o r m a l i s e d and j u s t i c e a b l e human r i g h t s p r o v i s i o n s f o l l o w i n g on 
the p a t t e r n of XII Tables i n ancient Rome. 

The Magna Carta declares t h a t -

"No freeman may be taken o r im p r i s o n e d o r d e s e i s e d of h i s 
f r e e h o l d o r l i b e r t i e s , o r f r e e customs o r be outlawed o r 
e x i l e d o r i n any way molested or judged or condemned except 
by l a w f u l judgement o r i n accordance w i t h t h e law o f the 
l a n d ; nor may j u s t i c e be s o l d , or denied o r delayed t o any 
su b j e c t . And the Crown or i t s m i n i s t e r s may not i m p r i s o n o r 
coerce the subject i n any a r b i t r a r y manner." 2 

(cf A r t s 1, 3, 4, 9, 17 of the U n i v e r s a l D e c l a r a t i o n of Human 
Rights 1948). 

The P e t i t i o n of Rights and B i l l of Rights provide i n t e r a l i a -
"(a) no person owing a l l e g i a n c e t o the Crown may be commit­

t e d t o p r i s o n or det a i n e d by s p e c i a l command of the 
Sovereign without any cause shown. 

(b) e x c e s s i v e b a i l or f i n e s ought not t o be r e q u i r e d o r 

1. Hart: Essays on Bentham: p.79. 
2. Magna Carta 1215 A r t s 39, 40. 
3. P e t i t i o n of Rights 1627 sc 5 and 8. 
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imposed nor c r u e l and unusual punishment i n f l i c t e d . 1 

(c) t h e Crown may not suspend laws or the e x e c u t i o n of 
laws w i t h o u t the consent of P a r l i a m e n t , nor may i t 
dispense w i t h laws, or with t h e i r execution". 
(c f A r t 10, 11 of the U n i v e r s a l D e c l a r a t i o n of Human 
Rights 1948). 

This 1688 r e v o l u t i o n i s u s u a l l y regarded as the G l o r i o u s Revolu­
t i o n . B l o o d l e s s as i t was, Parliament was by an A c t , signed by 
W i l l i a m of Orange (1650-1702) empowered to p r o t e c t the r i g h t s of 
the i n d i v i d u a l . In 1701, s t i l l d u r i n g the r e i g n of W i l l i a m of 
Orange, judges were given s e c u r i t y of tenure and i t was by t h i s 
t h a t they were a b l e , f i n a l l y , t o e s t a b l i s h t h e i r independence 
from the Government. 

In t h e 19th c e n t u r y , t h e Reform A c t of 1832 extended v o t i n g 
r i g h t s t o men of s u b s t a n t i a l p r o p e r t y , thereby widening v o t i n g 
r i g h t s , w h i l e f i f t y years l a t e r , t h a t i s i n 1884, male household­
ers were granted the vote. But the 19th century d i d not a c t u a l l y 
see a t o t a l enfranchisement f o r B r i t a i n , f o r i t was only i n 1918, 
a f t e r the F i r s t World War, t h a t women got v o t i n g r i g h t s . Even 
then, the r i g h t was f o r women of over 30 y e a r s , and women of 21 
and over, had to wait t i l l as r e c e n t l y as 1928, j u s t two genera­
t i o n s ago, to have equal enfranchisement with men and t h e i r more 
o l d e r counterparts. This inward-looking phenomenon, i n regard t o 
fundamental human r i g h t s no longer had support a f t e r the Second 
World War or r a t h e r , a f t e r the U n i v e r s a l D e c l a r a t i o n of Human 
Rights as a g l o b a l a f f a i r i n 1948. Paine, i n p r e s e n t i n g h i s book 
"Rights of Man" to George Washington i n 1791 had prayed "that the 
Rights of man may become u n i v e r s a l " . Those prayers were not t o be 
answered u n t i l 1948, when the United Nations adopted the Univer­
s a l D e c l a r a t i o n of Human R i g h t s . The General Assembly of the 
United Nations adopted and proclaimed these r i g h t s by r e s o l u t i o n 
217 A ( i i i ) of 10 December 1948. 

On 4th November 1950, the European Convention f o r the P r o t e c t i o n 
of Human Ri g h t s and Fundamental Freedoms was adopted by govern­
ment s i g n a t o r i e s who were members of the Council of Europe. Great 
B r i t a i n was a p a r t y t o t h i s Convention. The Convention was f a s h ­
ioned on the I n t e r n a t i o n a l B i l l of R i g h t s . The 66 A r t i c l e s con­
t a i n and c o n s i s t of the f i r s t generation r i g h t s of l i f e , t h a t i s , 
r i g h t t o l i f e , p r o t e c t i o n from t o r t u r e or degrading treatment, 
and a l s o n o n - d i s c r i m i n a t i o n . Of importance t o the advance of 
Human Rights i s the f a c t t h a t United Kingdom c i t i z e n s can enforce 
the r i g h t s a t the European Commission and Court of Human Rig h t s 
i n S t r a s b u r g , France. T h i s i n d i v i d u a l r i g h t of access t o the 
Court has been a t t a i n e d by U n i t e d Kingdom c i t i z e n s s i n c e 1966. 
This i s laudable and a p o i n t t o note i n the advancement of human 
r i g h t s i n A f r i c a when a Court, s i m i l a r to the European Commission 
and Court of Human Rights, would be e s t a b l i s h e d under the A f r i c a n 
Charter t o supplement the A f r i c a n Commission which, as would be 

1. B i l l of Rights 1688 
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seen anon, i s f o r a l l i n t e n t s and purposes t o o t h l e s s and a 
f o r t i o r i impotent. 

The extent of the i n s u l a r i t y of Great B r i t a i n i n regard t o Human 
Rights could be measured by the f a c t t h a t the United Kingdom has 
been found g u i l t y a t the European Court of Human R i g h t s of more 
breaches of the Convention than any other State, apart of course, 
I t a l y , which holds the unenviable record of being adjudged g u i l t y 
i n p r a c t i c a l l y every reference made to the Court s i n c e 1966, when 
i n d i v i d u a l s r a t h e r than s t a t e s have been given r i g h t of p e t i t i o n 
to the Court. I n c i d e n t a l l y , such r i g h t s as n o n - d i s c r i m i n a t i o n , 
degrading treatment, p r o t e c t i o n from t o r t u r e and use of c o r p o r a l 
punishment i n schools (which was ab o l i s h e d by the Court i n 1987) 
can be enforced by the United Kingdom c i t i z e n s at the Commission 
and the Court. Greece has the l e a s t of guilt-adjudgements by the 
Court and indeed, the lowest r e f e r e n c e t o the Co u r t ; t h i s was 
f o l l o w e d by Denmark. Luxembourg has had no cases p r e f e r r e d 
against her up t i l l the t h i r d quarter of t h i s year. 

One would a t t h i s stage perhaps l e a v e Europe and go t o South 
A f r i c a , where ap a r t h e i d , up t i l l the very recent, was v a l i d law, 
where the q u e s t i o n of human r i g h t s was never r a i s e d , where the 
Courts h a r d l y , i f a t a l l , had any e x p e r i e n c e of even o r d i n a r y 
c o n s t i t u t i o n a l matters and where the Judges, even now, would 
r a t h e r wish t o be r e l i e v e d of c o n s t i t u t i o n a l cases i n postapat-
h e i d South A f r i c a ; and a f t e r South A f r i c a would have been ac­
ceptable t o the human r i g h t s - c o n s c i o u s - g l o b a l s o c i e t y ! 

The I n t e r - A m e r i c a n C o n v e n t i o n on Human R i g h t s came i n t o 
b e i n g i n 1969. Known as the Inter-American Convention on Human 
Rig h t s , i t was w i t h i n the Organisation of American States and of 
i n t e r e s t i s Chapter V I I I which, l i k e t he European Commission, 
sets up an Inter-American Court of Human Ri g h t s . 

The A f r i c a n Charter i s important, having regard t o the f a c t t h a t 
t h i s Colloquium should be focused on A f r i c a a t t h i s a u s p i c i o u s 
p e r i o d of i t s human r i g h t s q uest. In June 1981, the Heads of 
S t a t e s and Governments o f t h e O r g a n i s a t i o n of A f r i c a n U n i t y 
adopted the A f r i c a n C h a r t e r on Human and People's R i g h t s . T h i s 
was at N a i r o b i , Kenya. The C h a r t e r , which has been r a t i f i e d by 
upwards of f o r t y A f r i c a n S t a t e s , guarantees r i g h t t o e q u a l i t y 
before the law, human d i g n i t y and i n v i o l a b i l i t y - i n the words of 
Prof. Umozurike 1 

" p e r h a p s nowhere e l s e i s a c o n t i n e n t a l o r g a n i s a t i o n 
f o r the p r o t e c t i o n and promotion of human r i g h t s more de­
s i r a b l e than i n A f r i c a which has e x p e r i e n c e d some of the 
worst abuses of human r i g h t s " . 

L i k e i t s predecessors, the U n i v e r s a l D e c l a r a t i o n of Human R i g h t s , 

1. Umozurike U O j i : Paper on the A f r i c a n C h a r t e r on Human and 
People's Rights given at Banjul - J u d i c i a l Colloquium Novem­
ber 1990. For a f u l l treatment of the A f r i c a n C h a r t e r , see 
the Paper under reference. 
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the European Convention f o r the P r o t e c t i o n of Human R i g h t s And 
Fundamental Freedoms, the A f r i c a n Charter provides f o r p o l i t i c a l 
and c i v i l r i g h t s , economic r i g h t s , s o c i a l and c u l t u r a l r i g h t s and 
group r i g h t s f o r the i n d i v i d u a l v i s - à - v i s the State. 
There are 68 A r t i c l e s i n a l l and they a l s o , apart from p r o v i d i n g 
f o r r i g h t s , provide f o r d u t i e s ( A r t i c l e s 27-44) of the i n d i v i d u a l 
to the State. The Charter e s t a b l i s h e s the Commission which i s t o 
be w i t h i n the Organisation f o r A f r i c a n Unity and i n v e s t s i t w i t h 
a mandate i n t e r a l i a t o -

"ensure the p r o t e c t i o n of human and people's r i g h t s under 
c o n d i t i o n s l a i d down by the (present) Charter". 

The s e t t i n g up of a Commission conforms w i t h the norm of the 
Charter of the European ( A r t 19 of the European) Convention and 
the American ( A r t 33 of the American) Convention but as e a r l i e r 
i n d i c a t e d , u n l i k e the p r o v i s i o n s of those other Conventions, the 
A f r i c a n C h a r t e r , apart from the p r o v i s i o n of the Commission and 
v e s t i n g the Commission w i t h a mandate, (Chapter I I of P a r t I I ) 
there i s r e g r e t t a b l y no p r o v i s i o n f o r a court. I t i s c l e a r t h e r e ­
f o r e t h a t i f the p r o v i s i o n s of the Charter are to be given a r e a l 
e f f e c t t o , t h e do m e s t i c c o u r t s of the member n a t i o n s o f t h e 
Or g a n i s a t i o n of A f r i c a n U n i t y would, t o an almost t o t a l e x t e n t , 
have t o be r e l i e d upon. I t i s humbly s u b m i t t e d t h a t f o r t h e 
Commission t o be r e l i e d upon eo ipso t o ensure the p r o t e c t i o n of 
human and people's r i g h t s , would amount t o c a p i t u l a t i o n of the 
r i g h t s as a non-event. And, I b e l i e v e , i n any event, t h a t i t 
would prove an Herculean t a s k f o r the Commission t o ensure, i n 
a l l the A f r i c a n S t a t e s , the p r o t e c t i o n of human r i g h t s a l l by 
i t s e l f . Such assurance would have, f i r s t l y , t o be p r e d i c a t e d on 
the good f a i t h of member n a t i o n s . Good f a i t h , i t i s f u r t h e r 
submitted, c o u l d not prove a good guarantee of en s u r i n g c o m p l i ­
ance w i t h human r i g h t s , having regard to the p o l i t i c a l s o c i a l and 
economic status of the A f r i c a n States at the present, e s p e c i a l l y 
when most of these States accept a v e i l e d t o t a l i t a r i a n i s m or neo-
t o t a l i t a r i a n i s m as the accepted norm of the day! 

Non-provision f o r a Court, would appear to be d e l i b e r a t e . For the 
framers of the Charter l a y emphasis on customary and t r a d i t i o n a l 
methods of r e c o n c i l i a t i o n i n c o n t r a d i s t i n c t i o n t o the a d v e r s o r i a l 
p r o c e d u r e s which permeate a l l common law l e g a l and j u d i c i a l 
establishments. 

MANDATE OF THE COMMISSION 
The mandate given t o the Commission, w i t h due r e s p e c t , i s more 
r h e t o r i c a l than e f f e c t i v e . The Commission, by i t s mandate would 
appear t o have been reduced t o a research centre of -

" c o l l e c t i n g documents and undertaking studies and researches 
on the A f r i c a n problem i n the f i e l d of the r i g h t s , formulat­
i n g and l a y i n g down p r i n c i p l e s aimed at s o l v i n g l e g a l prob­
lems attendant t h e r e t o ; i n t e r p r e t i n g a l l the p r o v i s i o n of 
the Charter:" 

thus e q u i p p i n g the Commission w i t h a eup h o r i c q u a s i - j u d i c i a l 
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power of i n t e r p r e t a t i o n i n s t e a d of s e t t i n g up a forum which could 
both i n t e r p r e t the p r o v i s i o n s of the Charter and ad j u d i c a t e among 
the people of the States. 

I f the mandate appears f u n c t i o n a l l y r h e t o r i c a l , the procedure t o 
be followed by the Commission i s more cu n c t a t i o u s . There could be 
communications from the States where a State has good reasons t o 
b e l i e v e t h a t another S t a t e , p a r t y t o the C h a r t e r , has v i o l a t e d 
i t s p r o v i s i o n s ( A r t . 47). I f a f t e r t h r e e months of the o r i g i n a l 
communication, t h e i s s u e i s not s e t t l e d , t h e n , e i t h e r S t a t e 
submits the matter t o the Commission (A r t 48). The Commission can 
only deal w i t h matters r e f e r r e d t o i t . In other words, j u r i s d i c ­
t i o n t o act under the Charter can only be conferred by the States 
i n d i s p u t e . The Commission indeed has t o be s a t i s f i e d t h a t a l l 
l o c a l remedies, i f they e x i s t , have been exhausted. A l l t h e s e 
would take years. 

The Commission should inform the world of i t s success or f a i l u r e 
i n the pursuance of i t s mandate. One sure way t o do so i s t o 
p r o v i d e s t a t i s t i c s of the cases, the na t u r e of the cas e s , t h e 
States concerned and the success or f a i l u r e of the Commission i n 
regard t o i t s mandate. 

ROLE OF DOMESTIC TRIBUNALS VIS-A-VIS THE CHARTER 
There be i n g no forum, s i m i l a r t o the European and American Con­
vent i o n s , whereto disputes could be addressed, and whereby s o l u ­
t i o n s t o human r i g h t s c o u l d be expected, more a t t e n t i o n would 
n e c e s s a r i l y have t o be focused on the domestic ( n a t i o n a l ) j u d i ­
c i a l t r i b u n a l s of member States as regards breach of human r i g h t s 
by a u t h o r i t i e s a g a i n s t i n d i v i d u a l c i t i z e n s of the S t a t e . The 
N a t i o n a l T r i b u n a l s would however s t i l l have no j u r i s d i c t i o n of 
determination of a breach committed by one State against another. 

In the a p p l i c a t i o n of i n t e r n a t i o n a l human r i g h t s norms i n each 
domestic ( n a t i o n a l ) t r i b u n a l , i t i s submitted t h a t the t r i b u n a l 
concerned, i n e x e r c i s e of i t s i n t e r p r e t a t i v e j u r i s d i c t i o n should 
have present i n i t s mind, A r t s 60 and 61 of the C h a r t e r . I t i s 
f u r t h e r s u b m i t t e d t h a t , b e a r i n g these A r t i c l e s i n mind, each 
t r i b u n a l should i m a g i n a r i l y s u b s t i t u t e i t s e l f f o r the "Commis­
s i o n " and e x e r c i s e the powers t h e r e i n as much as p o s s i b l e , but 
without doing v i o l e n c e t o the domestic laws. The A r t i c l e s provide 

" A r t i c l e 60" 

The Commission s h a l l draw i n s p i r a t i o n from i n t e r n a t i o n ­
a l law on human and people's r i g h t s , p a r t i c u l a r l y from 
the p r o v i s i o n s of various A f r i c a n instruments on human 
and people's r i g h t s , the Charter of the United Nations, 
the C h a r t e r of the O r g a n i s a t i o n of A f r i c a n U n i t y , the 
U n i v e r s a l D e c l a r a t i o n of Human R i g h t s , o t h e r i n s t r u ­
ments adopted by t h e U n i t e d N a t i o n s and by A f r i c a n 
c o u n t r i e s i n the f i e l d of human and people's r i g h t s as 
w e l l as from t h e p r o v i s i o n s o f v a r i o u s i n s t r u m e n t s 
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adopted w i t h i n the S p e c i a l i s e d Agencies of the U n i t e d 
Nations of which the p a r t i e s to the present Charter are 
members. 

" A r t i c l e 61" 
The Commission s h a l l a l s o take i n t o c o n s i d e r a t i o n , as 
s u b s i d i a r y measures to determine the p r i n c i p l e s of law, 
o t h e r g e n e r a l o r s p e c i a l i n t e r n a t i o n a l c o n v e n t i o n s , 
l a y i n g down r u l e s e x p r e s s l y recognised by member States 
of the Organisation of A f r i c a n Unity, A f r i c a n p r a c t i c e s 
c o n s i s t e n t w i t h i n t e r n a t i o n a l norms on human and peo­
p l e ' s r i g h t s , customs g e n e r a l l y accepted as law, gener­
a l p r i n c i p l e s of law recognised by A f r i c a n S t a t e s as 
w e l l as l e g a l precedents and d o c t r i n e . 

In doing t h i s , and as there i s no appreciable v i s i b l e a c t i v i t y of 
the Commission y e t i n the area of t h a t p a r t of i t s mandate t o 
ensure the p r o t e c t i o n of human and people's r i g h t s - and more 
e s p e c i a l l y as t h e r e i s no machinery prov i d e d i n the C h a r t e r by 
which the Commission could so do i n the l i k e manner of i t s Euro­
pean and American co u n t e r p a r t s - p r a c t i c a l l y a l l a c t i v i t i e s t o 
ensure the p r o t e c t i o n of human r i g h t s or prevent v i o l a t i o n t h e r e ­
of of the i n d i v i d u a l i n the States which have s u b s c r i b e d t o the 
A f r i c a n C h a r t e r - would be c e n t r e d i n the domestic ( n a t i o n a l ) 
c o u r t s of these S t a t e s . The c o u r t s ( n a t i o n a l ) t h e r e f o r e should 
have a greater r e s p o n s i b i l i t y , i n ensuring a p p l i c a t i o n of i n t e r ­
n a t i o n a l human r i g h t s norms than the domestic ( n a t i o n a l ) c o u r t s 
i n Europe or America. 

NATIONAL COURTS AND HUMAN RIGHTS: ATTITUDE OF 
That n a t i o n a l c o u r t s g e n e r a l l y , t h a t i s , whether i n A f r i c a o r 
elsewhere, have a sacred duty i n the area of human r i g h t s , espe­
c i a l l y i n d e v e l o p i n g democracies had been a p p r e c i a t e d by judges 
of some of the p a r t i c i p a t i n g c o u n t r i e s i n t h i s C o l l o q u i u m i n 
t h e i r v a rious j u r i s d i c t i o n s f o r a long time. Bhagwati J i n I n d i a , 
as f a r back as 1959, i n Basheshar Nath v I T Commissioner For 
Income Tax had emphasised the nascence of the Indian C o n s t i t u ­
t i o n , the s o c i a l , economic, e d u c a t i o n a l and p o l i t i c a l s t a t u s of 
i n v o k i n g the sacred duty of the Indian Supreme Court to safeguard 
fundamental r i g h t s . Even i n the developed democracy of A u s t r a l i a , 
K i r b y J , i n 1988, the year of Bangalore, i n Daemar v I n d u s t r i e s 
Commission of New South Wales and Others was of the view -

" I t i s o b v i o u s l y a s e r i o u s matter t o d e p r i v e any person of 
the important c i v i l r i g h t of access to the c o u r t s , e s p e c i a l ­
l y one might say where the p u b l i c law i s i n v o l v e d where the 
a l l e g a t i o n i s made tha t p u b l i c o f f i c i a l s have not performed 
t h e i r l e g a l d u t i e s or have gone beyond t h e i r l e g a l powers". 

Subba Rao J i n I n d i a took the same view as Bhagwati J i n the 

1. (1959) 46 AIR (S C) 14. 
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Basheshar Nath c a s e . 1 He had s a i d : 

"a l a r g e m a j o r i t y o f our p e o p l e a r e e c o n o m i c a l l y p o o r , 
e d u c a t i o n a l l y backward and p o l i t i c a l l y not yet conscious of 
t h e i r r i g h t s .... I t i s the duty of the c o u r t t o p r o t e c t 
t h e i r r i g h t s a gainst themselves". 

In 1983, even before Bangalore, the Supreme Court of N i g e r i a had 
r e s p e c t f u l l y taken heed of the Indian example, and i n A r i o r i v 
Elemo 2, I s a i d -

"The courts i n t h i s country ( N i g e r i a ) e s p e c i a l l y t h i s court 
(the Supreme Court) being a court of l a s t r e s o r t have a duty 
t o safeguard fundamental r i g h t s . They have t h a t duty .... 
and i n p a r t i c u l a r the reason r e l a t i n g t o the stage of d e v e l ­
opment of the country". 

In t h a t case, I noted t h a t N i g e r i a was s t i l l having an experiment 
i n democracy, and f o r t h a t reason, and a l s o f o r the reason of the 
gene r a l atmosphere i n the country, r e l i a n c e has t o be p l a c e d by 
the g e n e r a l i t y of the people on the co u r t . 

ATMOSPHERE FOR SUCCESSFUL APPLICATION OF HUMAN RIGHTS 

Whether the organ f o r the a p p l i c a t i o n of i n t e r n a t i o n a l human 
r i g h t s norms, n a t i o n a l or i n t e r n a t i o n a l , i s the c o u r t , the execu­
t i v e or the l e g i s l a t u r e of the State, the e x e r c i s e i s much e a s i e r 
and more s u c c e s s f u l where there e x i s t s an atmosphere of democra­
cy. And t a l k i n g about democracy, only very r e c e n t l y and i n Abuja 
here, the V i c e - P r e s i d e n t of the United States of America d e c l a r e d 

"Democracy i s i n d i v i s i b l e ... i t must be governed by laws 
not men. And no man, be he r i c h o r p o w e r f u l , can be above 
the law". 

I would r e s p e c t f u l l y agree w i t h the American V i c e - P r e s i d e n t ' s 
d e s c r i p t i v e a n a l y s i s of democracy. The r u l e of law c o u l d o n l y 
blossom and t h r i v e i n a democracy. Indeed, i t i s i n a democracy 
t h a t the r u l e of law c o u l d be p r o p e r l y a p p r e c i a t e d . An a u t h o r i ­
t a r i a n regime, or a r u l e by the m i l i t i a could at the very best be 
benevolent. No m i l i t a r y r u l e could a f f o r d t o be t r u l y democratic, 
as a m i l i t a r y r u l e per se i s a n t i t h e t i c t o democracy. This i s not 
saying t h a t the r u l e of law does or must advocate t o t a l freedom, 
f o r the r i g h t t o freedom must not e x i s t t o i n j u r e o t h e r s . To the 
extent of i t s non-interference w i t h the freedom of others freedom 
and r i g h t of the i n d i v i d u a l should be i n v i o l a b l e . 

2. (1988) 12 NWRLR 45. 
3. (1983) ISCNLR1, at 8-13. 
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WHAT IS A MILITARY RULE VIS-A-VIS HUMAN RIGHTS? 
EXAMPLE OF NIGERIA 
A l h a j i Gambo, the N a t i o n a l S e c u r i t y A d v i s e r t o the P r e s i d e n t of 
N i g e r i a s a i d i n a paper on a symposium on N a t i o n a l S e c u r i t y and 
Human Rights only few months back, and I agree th a t -

" t o t a l freedom i s anarchy". 
That c o u l d be so, f o r one cannot dangle about h i s r i g h t without 
t a k i n g note of the c o r r e l a t i v e duty t o the State or h i s neigh­
bour. The N a t i o n a l Adviser went on and admitted p u b l i c l y t h a t -

" m i l i t a r y r u l e i s c e r t a i n l y not b e t t e r than c i v i l democratic 
r u l e .... i t s chances of g u a r a n t e e i n g l o n g term n a t i o n a l 
s e c u r i t y and human r i g h t s are a l s o h i g h l y l i m i t e d indeed." 
(emphasis s u p p l i e d ) . 

One would agree a g a i n w i t h t h i s , f o r , i n my su b m i s s i o n , where 
there i s no democracy, human r i g h t s could not t h r i v e . Of course, 
the converse i s not n e c e s s a r i l y t r u e . I t does not n e c e s s a r i l y 
f o l l o w t h a t where t h e r e i s Democracy r u l e of law w i l l t h r i v e . 
Human Ri g h t s have been known t o s u f f e r , d e s p i t e l i p - s e r v i c e t o 
i t s norm, i n w e l l e s t a b l i s h e d democracies. I f , however, a regime 
can t r u l y p r o t e c t human r i g h t s as i n t e r n a t i o n a l l y accepted, i t 
must n e c e s s a r i l y have t o have been demo c r a t i c . Gambo's t h e s i s 
went f u r t h e r . He s a i d and t h i s i s r e l e v a n t t o t h i s paper and 
should be i l l u m i n a t i n g to t h i s colloquium. Even though the t h e s i s 
i s about the N i g e r i a m i l i t a r y , i t c o u l d a l s o be t r u e of o t h e r 
m i l i t a r y r u l e s i n A f r i c a . Gambo s a i d -

" B a s i c a l l y , two types of m i l i t a r y c u l t u r e s that have i n f l u ­
enced the Ni g e r i a n m i l i t a r y can be i d e n t i f i e d . Each of these 
c u l t u r e s has d i f f e r e n t i m p l i c a t i o n s f o r the c a p a b i l i t y of 
the m i l i t a r y t o promote a democratic s o c i e t y t h a t ensures 
human r i g h t s and n a t i o n a l s e c u r i t y . 
The f i r s t i s the ' t o t a l i t a r i a n m i l i t a r y c u l t u r e ' which has 
i t s o r i g i n s i n t h e B r i t i s h , German and French m i l i t a r y 
t r a d i t i o n s . The t o t a l i t a r i a n m i l i t a r y t r a d i t i o n tends t o 
emphasise t o t a l obedience, s u b o r d i n a t i o n and submission t o 
higher a u t h o r i t y defined purely i n terms of the hi e r a r c h y of 
command and rank. I t c a l l s f o r t o t a l r e g i m e n t a t i o n and 
al l o w s no room f o r per s u a s i o n , argumentation, d i a l o g u e or 
di s c u s s i o n . 1 

I t i s t o t a l l y opposed t o claims of human r i g h t s i n s i s t i n g 
t h a t t h i s undermines ' n a t i o n a l s e c u r i t y ' . I t b a s i c a l l y 
expresses i t s e l f i n the phrases 'Obey the l a s t Order' and 
'Obey Before Complain'. Thus, any attempt by a subordinate 
s o l d i e r t o qu e s t i o n the b a s i s f o r p a r t i c u l a r order or com­
mand i s regarded as an act of in s u b o r d i n a t i o n and meted w i t h 
severe punishment. 

1. Gambo: N a t i o n a l S e c u r i t y and Human Rights - A paper presented 
to the N a t i o n a l Day Symposium September 1991. 
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The m i l i t a r y coming from t h i s t o t a l i t a r i a n t r a d i t i o n w i l l 
not be a b l e t o promote de m o c r a t i c r u l e t h a t w i l l p r o t e c t 
c i t i z e n s ' human r i g h t s and guarantee r e a l n a t i o n a l s e c u r i t y 
when i t assumes power i n a c i v i l s o c i e t y . I t i s most l i k e l y 
going t o use the no t i o n of n a t i o n a l s e c u r i t y as a scapegoat 
f o r i t s v a r i o u s human r i g h t s abuses. This i s so because such 
a t o t a l i t a r i a n m i l i t a r y w i l l t r y t o t r a n s f e r the same mode 
of governance of m i l i t a r y formations i n t o the c i v i l s o c i e t y . 
S i n c e t h e b a s i s f o r t h e governance of c i v i l s o c i e t y i s 
compromise, persuasion, dialogue and argumentation of a l t e r ­
n a t i v e courses of a c t i o n s or p o l i c i e s , i t i s not s u r p r i s i n g 
t h a t m i l i t a r y l e a d e r s , d e r i v e d m a i n l y from t o t a l i t a r i a n 
m i l i t a r y c u l t u r e , tend to be unable t o promote human r i g h t s 
and n a t i o n a l s e c u r i t y . T h i s i s because t h e y t e n d t o be 
p r e o c c u p i e d w i t h c o e r c e d p o l i t i c a l s t a b i l i t y and o r d e r , 
m i s t a k i n g these f o r the essence of n a t i o n a l s e c u r i t y . The 
g o a l s of t o t a l d i s c i p l i n e , o b e d i e n c e and law and o r d e r 
become pursued t o an e x t e n t whereby human r i g h t s become 
t o t a l l y undermined. 

The second m i l i t a r y t r a d i t i o n i s the 'pseudo-democratic 
m i l i t a r y c u l t u r e ' . T h i s has i t s o r i g i n from t he American 
m i l i t a r y e s t a b l i s h m e n t . In a t y p i c a l p s e u d o - d e m o c r a t i c 
m i l i t a r y c u l t u r e , some dialogue i s allowed even i n m i l i t a r y 
f o r m a t i o n s . Because the American m i l i t a r y e s t a b l i s h m e n t i s 
made up of men and women of d i f f e r e n t s k i l l s and l e v e l of 
e x p e r t i s e , i t i s no longer simply rank t h a t i s worshipped as 
i s the case w i t h the French, German and B r i t i s h m i l i t a r y 
t r a d i t i o n s . Here, a lower rank o f f i c e r or s o l d i e r who none­
t h e l e s s has some e x p e r t i s e i n a p a r t i c u l a r f i e l d i s allowed 
to d i s c u s s , argue and engage i n dialogue w i t h h i s / h e r supe­
r i o r o f f i c e r s . 

Under t h i s c i r c u m s t a n c e , t h e r e i s no b l i n d acceptance of 
command. Agreement tends t o be reached i n c o n s u l t a t i o n w i t h 
the experts on the subject regardless of t h e i r ranks before 
orders are i s s u e d . Thus, a pseudo-democratic m i l i t a r y c u l ­
t u r e i s not very s t r i c t on i s s u e s of rank and b l i n d o b e d i ­
ence t o o r d e r s . I n s t e a d , i t r e l i e s h e a v i l y on p e r s u a s i o n 
even i n p u r e l y m i l i t a r y establishment. 

The m i l i t a r y coming from a pseudo-democratic m i l i t a r y c u l ­
t u r e can promote human r i g h t s when i t assumes power i n a 
c i v i l s o c i e t y . This i s because i t w i l l not simply emphasise 
law and o r d e r . I t w i l l a l s o emphasise human r i g h t s , d i a ­
logue, debates, d i s c u s s i o n and argumentation i n c a r r y i n g out 
i t s governance." 

To which of t h e s e two c a t e g o r i e s does N i g e r i a b e l o n g ? Gambo 
answered the question. He s a i d -

"The N i g e r i a n m i l i t a r y c u l t u r e i s a m i x t u r e of the s e two 
m i l i t a r y c u l t u r e s , i . e . the t o t a l i t a r i a n m i l i t a r y c u l t u r e 
and the pse u d o - m i l i t a r y c u l t u r e " , 
(emphasis supplied) 
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T h i s , coming from the N a t i o n a l Adviser on S e c u r i t y , i s a r e v e l a ­
t i o n - the i n t e r n a l working of m i l i t a r y r u l e made p u b l i c ; i t i s 
i l l u m i n a t i n g and i t e x p l a i n s t h e f l i r t a t i o n of t h e M i l i t a r y 
Government w i t h human r i g h t s on one hand, while at the same time 
e n a c t i n g such draconian anti-human r i g h t s Decrees as the Decree 
No.2 of 1984 - State S e c u r i t y (Detention of Persons) Decree 1984; 
as amended by Decree No.12 of 1986, No.30 of 1988 and l a s t l y by 
Decree No.3 of 1990. Als o Decree No. 13 of 1984 which bars access 
t o c o u r t i n r e g a r d t o some matters even when human r i g h t s are 
i n v o l v e d . And t h i s the Decree d i d a f t e r d e c l a r i n g the m i l i t a r y 
a c t i o n as a r e v o l u t i o n . The Decree i s s t i l l e x t a n t . I i n t e n d t o 
r e t u r n t o these Decrees anon. 

The t o t a l i t a r i a n m i l i t a r y c u l t u r e , as portrayed by Gambo, t h a t i s 
"obey before complain" c o u l d be a p r a c t i c a l e x p o s i t i o n of what 
S i r Edward Coke had l a b e l l e d as "condemnation without n o t i c e and 
h e a r i n g w h i c h i s h i g h l y u n r e a s o n a b l e and t a n t a m o u n t t o 
i n j u s t i c e . " Coke s a i d f u r t h e r -

"The p h i l o s o p h i c a l poet ( V i r g i l ) doth n o t a b l y d e s c r i b e the 
damnable and the damned proceedings of the judge of h e l l -
f i r s t he punisheth, and then he heareth . . . .but good judges 
and j u s t i c e s abhor these course". 

B a n g a l o r e P r i n c i p l e s a r e opposed t o t h e judge o f h e l l b u t 
welcome the 'good judges'. 
P r a c t i c a l l y , the whole of common law A f r i c a , and indeed Franco­
phone and the o t h e r - p h o n e - A f r i c a , have been immersed i n non-
democratic r u l e f o r some time. In N i g e r i a , f o r instance, m i l i t a r y 
r u l e i s more e a s i l y d e f i n a b l e than c i v i l r u l e . There are those i n 
the present g e n e r a t i o n who because they have not experienced i t 
since they became s u i j u r i s would not understand the t r u e mean­
in g of democratic r u l e , e s p e c i a l l y as the spate of m i l i t a r y r u l e s 
had tended t o t u r n c i v i l r u l e t o an a b e r r a t i o n . Or what would be 
the defence t o such i r r a t i o n a l statements made by some n o n - m i l i ­
t a r y c i t i z e n s ? Statements emanating from q u a r t e r s as h i g h and 
important as the Labour Congress, clamouring f o r extension of the 
m i l i t a r y r u l e f a r beyond the m i l i t a r y ' s own appointed t i m e - l i m i t , 
even against the w i l l of the m i l i t i a ? Such, m i r a b i l e d i c t u , could 
be the m e n t a l i t y . 

When a m i l i t a r y j u n t a takes over power, the C o n s t i t u t i o n of the 
co u n t r y i s immediately s e t a s i d e . The j u n t a r u l e s by Decrees 
which are l i k e the o l d Roman p r e s c r i p t i o n s . Such a c t of gover­
nance i s o b v i o u s l y opposed t o a c t s of d e l i b e r a t i o n by people 
e l e c t e d so t o do. A l l a Decree r e q u i r e s , f o r i t s v a l i d i t y , i s the 
s i g n a t u r e o f the P r e s i d e n t , Commander-in-Chief of t h e Armed 
Forces i n a m i l i t a r y regime and i t i s not even necessary t h a t as 
a l e g a l requirement t o have the p r e c i s e wordings of the Decree's 
p r o v i s i o n . There i s u s u a l l y a p r o v i s i o n i n the Decree, on assum­
in g power v i , which suspends the p r o v i s i o n t h a t has provided the 
C o n s t i t u t i o n w i t h supremacy over other laws. Though i n a c i v i l 
regime, laws which are i n c o n s i s t e n t w i t h the C o n s t i t u t i o n become 
n u l l , i n a m i l i t a r y regime the p r o v i s i o n s of the C o n s t i t u t i o n 
which i s i n c o n s i s t e n t w i t h the Decree f a l l s i n t o disuetude. The 
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Decree takes precedent over the C o n s t i t u t i o n . What would remain 
of the C o n s t i t u t i o n i s what has been p e r m i t t e d by the M i l i t a r y 
Decrees. 
I f one needs an example of a Decree t h a t triumphs over the Con­
s t i t u t i o n one does not go beyond Decree No.13 of 1984. Known as 
the F e d e r a l M i l i t a r y Government (Supremacy and Enforcement of 
Powers) Decree, i t excludes a l l c i v i l procedures i n r e s p e c t of 
"any a c t , matter or t h i n g done or purported t o be done under or 
pursuant t o any Decree or E d i c t " . Such a c t i o n s were by the Decree 
rendered v o i d . A w r i t e r - A k p e z i Eleyee Oguigwe asked i m p e r t i ­
n e n t l y , but c o r r e c t l y , i f t h i s Decree c o u l d not be regarded as 
the C o n s t i t u t i o n of the F e d e r a l M i l i t a r y R e p u b l i c of N i g e r i a . 
With r e s p e c t , I b e l i e v e the answer t o t h i s g u e s t i o n i s i n t h e 
a f f i r m a t i v e most e s p e c i a l l y as the Decree, though enacted by the 
acknowledged d r a c o n i a n regime which i s the p r e d e c e s s o r of t h e 
present m i l i t a r y government, s t i l l governs the country up t i l l 
t h i s day of human r i g h t s p r o t e s t a t i o n . I t i s t h e r e f o r e submitted 
t h a t the o r g a n i c law of t h i s c o u n t r y , N i g e r i a , as a t p r e s e n t 
could be found i n the f o l l o w i n g p r o v i s i o n s : 

(a) Decree No.1 of 1985 which provides f o r the suspension 
of some of t h e p r o v i s i o n s of t h e C o n s t i t u t i o n as 
modified by the others. 

(b) Decree No.2 of 1984 as amended and f u r t h e r amended by 
Decree No.3 of 1990 which provides f o r power t o d e t a i n 
persons f o r acts p r e j u d i c i a l t o s t a t e s e c u r i t y review 
of the detention and establishment of a Review Panel. 

(c) The unsuspended se c t i o n s of the 1979 C o n s t i t u t i o n . 
(d) Decree No.13 of 1984 ( s t i l l extant) which dec l a r e d the 

M i l i t a r y i n t e r v e n t i o n as a r e v o l u t i o n and abrogated 
the p r e - e x i s t i n g l e g a l order. I t f u r t h e r excludes a l l 
c i v i l procedures i n r e s p e c t of any ' a c t , m a t ter o r 
t h i n g done'. 

Prof. Nwabueze i n a paper t i t l e d "Government mustn't be a lawless 
L e v i a t h a n " gave an o b j e c t i v e summation of t h i s s i t u a t i o n and 
suggests a r e c i p e . He s a i d 1 

"The l e g i s l a t i v e a b s o l u t i o n and supremacy of m i l i t a r y gov­
ernment i s an u n c o n t r o v e r t i b l e f a c t , which a l l must acknowl­
edge. But o r d e r l y and d i s c i p l i n e d a d m i n i s t r a t i o n of govern­
ment demands t h a t executive acts of the m i l i t a r y government 
which are not i n conformity w i t h i t s own laws should be open 
t o c h a l l e n g e i n the c o u r t s . This p o i n t should be as i n c o n ­
t r o v e r t i b l e as the l e g i s l a t i v e supremacy of the m i l i t a r y 
government. I f e x e c u t i v e a c t s of the M i l i t a r y government 
which are not i n conformity w i t h t h e i r e n abling l e g i s l a t i o n 

1. New N i g e r i a Newspaer; October 1, 1984. T h i s i s b e f o r e the 
b u l k of the present M i l i t a r y Government but Decree No.13 of 
1984 which formed the b a s i s of the c r i t i c i s m i s s t i l l extant. 
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cannot be questioned i n a court of law, then the m i l i t a r y 
might j u s t as w e l l go ahead and perform them w i t h o u t any 
enabling l e g i s l a t i o n . " 

The s i t u a t i o n i n N i g e r i a i s not an i s o l a t e d phenomenon. Rawlin's 
Ghana, Arap Moi's Kenya, w i t h the q u i ti m e t sword of i n f l i c t i n g 
p e r p e t u a l l i f e p r e s i d e n c y r u l e , Zeze Seiko's Z a i r e , Kaunda's 
Zambia - a l l these are not b e t t e r p o s i t e d or even as p o s i t e d f o r 
the a p p l i c a t i o n of human r i g h t s norms than N i g e r i a . But perhaps 
each country should speak f o r i t s e l f , f o r i t i s on r e c o r d t h a t 
the Courts i n N i g e r i a as would be seen anon, and notwithstanding 
the draconian atmosphere viewed from the human r i g h t s angle, are 
o p e r a t i n g i n the path of the Bangalore p r i n c i p l e s even i n t h e 
circumstances t h a t are. 

WIND OF CHANGE 
The r e s i s t a n c e t o a u t o c r a t i c r u l e which i n h i b i t s the development 
of human r i g h t s j u r i s p r u d e n c e and, i n p a r t i c u l a r stems t h e 
progress of a p p l i c a t i o n of human r i g h t s i s not l i m i t e d t o Europe 
- Germany, S o v i e t Union, Y u g o s l a v i a which are c u r r e n t l y i n the 
news. The wind i s a l s o sweeping across A f r i c a . N i g e r i a n r u l e r s 
are i n the vanguard of p r e p a r i n g the country f o r c i v i l domestic 
r u l e . And t h i s a c t i o n i s pursued with vigour. The courts remain 
open, t h e p r e s s not gagged, s i n c e t he demise of Decree No.4 
P u b l i c O f f i c e r s ( P r o t e c t i o n A g a i n s t F a l s e A c c u s a t i o n s Decree 
1944); the t r a n s i t i o n programme i s on-course and the f a c t t h a t 
q u e s t i o n s are r a i s e d , i n r e g a r d t h e r e t o , s u s p e c t i n g the bona 
f i d e s of the M i l i t a r y r u l e r s shows the degree of openness (the 
equivalent of the Russian glasnost) t h a t e x i s t s . Open di s c o n t e n t 
t o a c o n t i n u e d and almost unabated m i l i t a r y r u l e i n Ghana i s 
being e x h i b i t e d , there are challenges against autocracy i n Kenya 
and Zambia. Z a i r e i s e x p e r i e n c i n g t u r m o i l and the r i g h t o f a 
d i c t a t o r t o continue t o r u l e i n p e r p e t u i t y i s being c h a l l e n g e d . 
Quayle, t he American V i c e P r e s i d e n t i s r i g h t - the age of the 
d i c t a t o r i s over. In South A f r i c a , t h e r e are open debates and 
seminars on human r i g h t s . D r a f t B i l l s of Rig h t s are be i n g drawn 
up by p o l i t i c a l p a r t i e s and these are c i r c u l a t e d and debated. The 
Judges i n South A f r i c a are i n i n f o r m a l d i s c u s s i o n s w i t h t h e i r 
counterparts o u t s i d e the apartheid enclave, the domestic a p p l i c a ­
t i o n of i n t e r n a t i o n a l human r i g h t s norms i s no longer a m i s s i o n 
impossible. Though i n N i g e r i a the stance taken by the m i l i t i a i s 
t h a t the M i l i t a r y i s no longer i n t e r e s t e d i n a r u l e , i t i s here 
submitted t h a t the r e c i p e a g a i n s t coups c o u l d o n l y be i n a good 
government which i s seen by the people g l o b a l l y t o observe the 
human r i g h t norms even at i n t e r n a t i o n a l l e v e l . 

SEARCH FOR JUSTICE 
In t he Romanes L e c t u r e which was d e l i v e r e d by Lord Denning i n 
1959 t i t l e d "From Precedent t o Precedent" the Law Lord propounded 
a most i n t e r e s t i n g theory which i s t h a t a judge should serve the 
fundamental p r i n c i p l e s of t r u t h and j u s t i c e and though lawyers 
sometimes take p r i d e i n Tennyson's words about freedom broadening 
slowly from precedent t o precedent, to stand by precedent, howev-
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er wrong they may be and whatever i n j u s t i c e s they i n f l i c t , does 
nothing t o broaden freedom -

" J u s t as t h e s c i e n t i s t 1 seeks f o r t r u t h , so t h e l a w y e r 
should seek f o r j u s t i c e " . 

In common law c o u n t r i e s , the idea has f o r some time gained ground 
t h a t judges do not make law. The s o l e duty of the judge, i t was 
f o r a l o n g w h i l e a c c e p t e d , though not w i t h o u t debate, i s j u s 
d i c e r e and not jus dare. I t i s t r u e as Lord Hailsham d e c l a r e d , 
only as r e c e n t l y as seven years ago, t h a t -

"We who have taken the j u d i c i a l oath cannot choose what laws 
we enforce or what acts we a l l o w t o go unpunished, by r e f e r ­
ence t o our p r i v a t e standard or values". 2 

but, i f i t i s only f o r the purpose of seeking t r u t h and j u s t i c e , 
the a p p l i c a t i o n by the domestic courts of the i n t e r n a t i o n a l human 
r i g h t s norms i s j u s t i f i e d . As I have t r i e d t o seek i n t h i s paper, 
human r i g h t s now pervade the globe and non-domestic a p p l i c a t i o n 
of human r i g h t s norms i s out of t o u c h w i t h j u s t i c e . Now t h e 
a p p l i c a t i o n of human r i g h t s - indeed, the i n t e r n a t i o n a l human 
r i g h t s norms, i s not t o impose an i d e a of the j u s t i c e of the 
i n d i v i d u a l judex. Where l e g i s l a t i o n i s so p l a i n , as t o admit of 
no t h i n g more than i t s p l a i n d i c t i o n a r y meaning, then i t i s not 
w i t h i n the Bangalore p r i n c i p l e s , t o read more i n t o i t than what 
i t c o n t a i n s . When the Act of Parliament admits of more than one 
i n t e r p r e t a t i o n , i t h a i l s i n j u s t i c e t h a t the l i b e r a l i n t e r p r e t a ­
t i o n t h a t safeguards human r i g h t s be given. The E n g l i s h language, 
s a i d Lord Denning, i s not an instrument of mathematic p r e c i s i o n . 
Before r e t u r n i n g t o the Bangalore p r i n c i p l e s , one g u e s t i o n must 
be answered -

Is the Law or the C o n s t i t u t i o n what the Judges say i t i s ? 
Chief J u s t i c e Charles Evan Hughes was once claimed t o have s a i d 4 

"The C o n s t i t u t i o n i s what the judges say i t i s . " 
Two hundred years e a r l i e r Bishop Hoadly i n 1717 had s a i d 5 

1. At the Sheldonian Theatre on 21st May 1959. 
2. Hailsham L C: Guidance f o r Magistrates on s e n s a t i o n a l cases: 

F i n a n c i a l Times, October 13, 1984. 
3. Seaford Court Estates Law v Asher (1949) 2NB 481 at 498. 
4. Speech at Elmina N.Y., May 3, 1907. 
5. Quoted i n Thayer, the O r i g i n and Scope of the American Doc­

t r i n e of C o n s t i t u t i o n a l Law 7 Har v L.Rev. 129, 152 (1893) 
and L. Levy, O r i g i n a l i n t e n t and the framers C o n s t i t u t i o n 56 
(1988). 
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"(W)hoever h a t h an a b s o l u t e a u t h o r i t y t o i n t e r p r e t any 
w r i t t e n or spoken laws, i t i s he who i s t r u l y the law g i v e r , 
t o a l l i n t e n t s and purposes!" 

Omotosho J 1 once declared -
" I t i s very doubtful whether the draftsman, however i n g e n i ­
ous, can e f f e c t l y and completely annul the j u r i s d i c t i o n of 
the Courts." 

These three d i c t a might lead a Judex to assume moral power of the 
l e g a l r i g h t . Though i t i s a tr u i s m t h a t the law or the p r o v i s i o n 
i s what the Judex says i t i s , f o r whether the Judex i s r i g h t or 
wrong one f i n d s a s t a t u t e being declared n u l l and v o i d , and once 
i t i s so d e c l a r e d , i t i s n u l l and v o i d . Behind t h a t r e a l i s m , i s 
another f a c t , which i s a l s o r e a l , t h a t an Act has a meaning which 
was understood by those who enacted i t and the Court, r a t h e r than 
i n f l i c t i t s own value judgement, would seek the i n t e n t i o n of the 
makers. I f i t were not so, law would j u s t amount to a naked power 
and a usurpation of the f u n c t i o n s of him that makes the law. 
One could t u r n t o G K Chesterton who i l l u s t r a t e d what naked power 
could mean, and what a u t h o r i t y i t could possess. In a d i s c u s s i o n 
i n a re s t a u r a n t , Chesterton s a i d -

" I f a r h i n o c e r o s came i n through t h a t door i t would have 
considerable power. I should be the f i r s t t o r i s e , however, 
and t o assure the creature i t had no a u t h o r i t y . " 

Robert H Bork, i n the "Tempting of America" seemed t o have pre­
sented the c o r r e c t a t t i t u d e . He r e f e r r e d t o John Hart E l y who 
argued t h a t t he i n t e r p r e t a t i o n of the C o n s t i t u t i o n cannot be 
confined t o d i s c e r n i n g the meaning of i t s various clauses. I n t e r ­
p r e t a t i o n , t h a t i s , the philosophy of o r i g i n a l understanding E l y 
conceded, seems t o r e t a i n the s u b s t a n t i a l v i r t u e s of f i t t i n g 
b e t t e r our o r d i n a r y n o t i o n of how law works t o w i t : i f your job 
i s t o e n f o r c e the C o n s t i t u t i o n , then C o n s t i t u t i o n i s what you 
should be e n f o r c i n g , not whatever may happen t o s t r i k e you as a 
good idea at the time. 

THE ROLE OF THE COURTS IN THE DOMESTIC APPLICATION OF 
INTERNATIONAL HUMAN RIGHTS NORMS 
ROLE SATISFIED BY INCORPORATING THE BANGALORE PRINCIPLES 
This i s - t h a t where words are c l e a r and unambiguous, then the 
l i t e r a l meaning s h o u l d be g i v e n t o them. That i s w i t h i n t h e 
Bangalore P r i n c i p l e s . I t f o l l o w s t h a t the c l e a r and unambiguous 
words w i l l be given e f f e c t t o , notwithstanding what the i n t e r n a ­
t i o n a l norms on the s u b j e c t a r e . But the s o l u t i o n i s not t h a t 
f o r e b o d i n g f o r most n a t i o n a l C o n s t i t u t i o n s have i n c o r p o r a t e d i n 
them human r i g h t s p r o v i s i o n s . And even i n the l i t e r a l i n t e r p r e t a -

1. S u i t M/106/84 d e l i v e r e d on 28th May 1984 i n Lagos. 
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t i o n o f the domestic human r i g h t s p r o v i s i o n s i n t h e n a t i o n a l 
c o n s t i t u t i o n , j u s t i c e c o u l d s t i l l be done and more e s s e n t i a l l y , 
appear t o have been done. 
In the e x e r c i s e of the Courts i n t e r p r e t a t i v e j u r i s d i c t i o n , i t i s 
now s e t t l e d t h a t the age of mechanism i n law i s gone. What the 
Court enquires i n t o i s the substance of the case and not form. In 
t h i s country, the Supreme Court has i n many d i c t a frowned a g a i n s t 
mechanistic j u s t i c e . As would be expected, t h i s has not gone down 
w e l l w i t h some common-law lawyers whose p o s i t i n g i s t h a t there i s 
n o t h i n g known as " s u b s t a n t i a l j u s t i c e " . Law has ceased t o be, 
j u s t , law. The d e c l a r a t o r y theory of j u d i c i a l d e c ision-making, 
asserted Lord Reid i n 1972 1, was a f a i r y t a l e . When i n the matter 
of i n t e r n a t i o n a l law, or domestic law, which imports r e a s o n i n g , 
having regard t o the socio-economic s i t u a t i o n of the times, ' law 
i s not j u s t law'. 

"The i n t e r p r e t a t i v e j u r i s d i c t i o n of t h i s court (the Supreme 
Court of N i g e r i a ) 

s a i d Nnaemeka-Agu J S C 2 , 
"has been preserved by s e c t i o n 4(8) of the C o n s t i t u t i o n of 
the F e d e r a l R e p u b l i c of N i g e r i a 1979. That i n t e r p r e t a t i v e 
j u r i s d i c t i o n i s , i n my view, e s s e n t i a l f o r the purpose of 
g i v i n g f u l l e f f e c t t o the t r u e meaning and intendment of the 
p r o v i s i o n s of the C o n s t i t u t i o n " . 

In s eeking the t r u e meaning and intendment of the p r o v i s i o n s of 
the C o n s t i t u t i o n , i n c l u d i n g p r o v i s i o n s on human r i g h t s , recourse 
should not be l i m i t e d t o domestic law, so f a r as the human r i g h t s 
p r o v i s i o n s are concerned. The experience by other c o u r t s , i n t e r ­
n a t i o n a l l y , should be examined. The w r i t i n g s of j u r i s t s i n i n t e r ­
n a t i o n a l law sh o u l d be s t u d i e d ; a l l t h e s e , b e f o r e coming t o a 
d e c i s i o n of the intendment of the C o n s t i t u t i o n , f o r human r i g h t s , 
as has been emphasised, has been i n t e r n a t i o n a l i s e d and no longer 
w i t h i n the s t r a i g h t j a c k e t of domestic law. 
The attempt t o seek the intendment of the makers of the C o n s t i t u ­
t i o n and leave the realm of m e c h a n i s t i c j u s t i c e has not always 
been strewn w i t h roses. Some lawyers s t i l l r e s i s t t h i s i n common 
law c o u n t r i e s on the argument t h a t the only j u s t i c e known t o law 
i s j u s t i c e according t o law (which i s true) and there i s nothing 
known as t e c h n i c a l j u s t i c e (which i s not c o r r e c t ) . 
In a v i r u l e n t a t t a c k against the d e c i s i o n of the Supreme Court of 
N i g e r i a 3 i n the case of Prof. F a s s a s s i v A r c h i t e c t s R e g i s t r a t i o n 
C o u n c i l 3 where the Supreme Court ordered compliance w i t h an order 

1. Lo r d R e i d : The Judge as Lawmaker (1972) 12 J o u r n a l of the 
Soci e t y of P u b l i c Teachers of Law, p.22. 

2. Ohulia v The State (1988) 1 NWLR 539. 
3. (1987) 3 NWLR 42. 
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which was made by the lower c o u r t i n the case (and which order 
had not been c h a l l e n g e d or appealed a g a i n s t ) before i t s e t t l e s 
the d i s p u t e which has been brought by the d e f a u l t e r s t o t h a t 
order of the lower court, Mr B O Ogundipe, one of the lawyers i n 
the case wrote: 

"The Supreme Court have spoken i n much o b i t e r d i c t a of doing 
j u s t i c e shorn of l e g a l t e c h n i c a l i t i e s . W e l l , s p l e n d i d as 
such a d e c l a r a t i o n might sound t o the g r e a t , unwashed and 
unlearned masses of s o c i e t y , such a d e c l a r a t i o n coming from 
a lawyer (and worse s t i l l from a judge) amounts t o n o t h i n g 
short of heresy. A lawyer by h i s t r a i n i n g , i s out t o secure 
j u s t i c e . The lawyer knows (or should know) only one type of 
j u s t i c e . That i s j u s t i c e according to law. That i s the only 
type of j u s t i c e a lawyer should recognise when he speaks as 
a lawyer. J o u r n a l i s t s and other l e s s e r beings are e n t i t l e d 
t o speak of moral or s o c i a l j u s t i c e . Lawyers have no b u s i ­
ness s p e a k i n g of such t h i n g . There i s no such t h i n g as a 
l e g a l t e c h n i c a l i t y . There i s simply the law. The law i s what 
the courts say i t i s . ( S i c a c o n t r a d i c t i o n of h i m s e l f ) . The 
law must be c e r t a i n , and i t must be adhered to by everyone. 
The law w i t h regard t o the .... case, i s c r y s t a l c l e a r . I t 
has not been adhered t o . I t has been b l a t a n t l y i g n o r e d i n 
favour of some nebulous and c a p r i c i o u s form of j u s t i c e " . 

I t i s submitted t h a t t o enthrone j u s t i c e by t e c h n i c a l i t y i n the 
present day of conforming w i t h i n t e r n a t i o n a l human r i g h t s norms 
w i l l be retrogade. For i t i s these "unwashed and unlearned masses 
of s o c i e t y " t h a t are on the awkward r e c e i v i n g end when j u s t i c e i s 
o b t a i n e d by t e c h n i c a l i t i e s . To p o s t u l a t e t h a t lawyers have no 
business t o speak of s o c i a l j u s t i c e , i s t o l i v e i n the past f a r 
behind the s c h o o l of s o c i a l e n g i n e e r i n g . The l e s s e r beings r e ­
f e r r e d t o by Ogundipe are not o n l y the j o u r n a l i s t s nor o n l y the 
Supreme Court of N i g e r i a i n i t s frown against j u s t i c e by t e c h n i ­
c a l i t i e s and a s m i l e f o r s o c i a l j u s t i c e ; j u r i s t s l i k e Roscoe 
Pound who gave b i r t h t o the school of s o c i a l engineering; eminent 
Judges l i k e Cardozo J who wrote volumes on s o c i a l j u s t i c e ; E a r l 
Warren C J of the Supreme Court of the United States whose l i b e r ­
a l i s m i n the i n t e r p r e t a t i o n of the American C o n s t i t u t i o n and 
pronouncement on t h e human r i g h t s of the r e g i o n have become 
legendary; W i l l i a m 0 Douglas who has r e t i r e d from the Supreme 
Court Bench of the U n i t e d S t a t e s ; Lord Denning of England ac­
knowledged as one of the greatest j u r i s t s of t h i s age and who has 
been a s s o c i a t e d w i t h "law f o r the l i t t l e man" and whose law has 
been the e q u i t y of h i s j u d i c i a l mind 1; and Lord A t k i n , probably 
the most humane and f a r - s i g h t e d of E n g l i s h Judges of t h i s cen­
t u r y , a l l these great must belong to the c l a s s of j o u r n a l i s t s and 
l e s s e r beings f o r the p r o t e s t a t i o n i n the a r t i c l e a f o r e s a i d t o be 
v a l i d . They must be pa r t of the unwashed and unlearned masses of 
t h e i r v a r i o u s s o c i e t i e s . They ought to have been heard of by Mr B 
O Ogundipe of our counsel. 

In the case of Ohuka v The State on the fundamental human r i g h t s 

1• J u s t i c e Lord Denning and the C o n s t i t u t i o n 219. 
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t o l i f e , the Supreme Court was c a l l e d upon t o i n t e r p r e t s e c t i o n 
31 (2) (b) of the Supreme Court A c t . The p r o v i s i o n s s t i p u l a t e 
t h i r t y days w i t h i n which an a p p e l l a n t could f i l e h i s appeal from 
the d e c i s i o n of the Court of Appeal. That p e r i o d by v i r t u e o f 
S e c t i o n 31 (4) of the same A c t c o u l d not be extended. Ohuha's 
appeal was f i l e d ninety-two days a f t e r the d e c i s i o n of the Court 
of Appeal, t h a t i s , he was sixty-t w o days out of time, which, by 
v i r t u e of S t a t u t e , could not be extended. L i t e r a l l y , the Supreme 
Court's j u r i s d i c t i o n had been ousted by time. The r e l e v a n t p r o v i ­
sions are -

31(2) The p e r i o d p r e s c r i b e d f o r the g i v i n g of n o t i c e of 
appeal or n o t i c e of a p p l i c a t i o n f o r leave t o appeal are -

(b) In an appeal i n a c r i m i n a l case, t h i r t y days 
from the date of the d e c i s i o n appealed a g a i n s t . 

(4) The Supreme C o u r t may e x t e n d t h e p e r i o d s 
p r e s c r i b e d i n s u b - s e c t i o n (2) e x c e p t i n t h e 
cas e o f a c o n v i c t i o n i n v o l v i n g s e n t e n c e o f 
death. 

To a p p l y j u s t i c e by t e c h n i c a l i t y on the premise of Ogundipe's 
"law i s law" the Supreme Court no longer had j u r i s d i c t i o n i n the 
case f o r t e c h n i c a l l y , t h i r t y days means t h i r t y days nor t o extend 
the p e r i o d as the c o n v i c t i o n i n the case was death. T e c h n i c a l l y , 
the law here, t o use the language of Ogundipe i s c r y s t a l c l e a r . 
Oputa J S C , who spoke f o r the Supreme Court, s a i d -
"This Court (the Supreme Court) i s not a mechanical and automatic 

c a l c u l a t o r . No. I t i s a c o u r t of law d e a l i n g w i t h v a r y i n g 
s i t u a t i o n s and a p p l y i n g the same law t o these s i t u a t i o n s i n 
order t o do j u s t i c e i n each and every s i t u a t i o n according t o 
i t s surrounding circumstances ... I t i s a recognised r u l e or 
canon of i n t e r p r e t a t i o n of Statutes t h a t they be i n t e r p r e t e d 
so as t o respect the vested and or c o n s t i t u t i o n a l r i g h t s of 
the s u b j e c t . I t i s the c o n s t r u c t i o n t h a t preserves r a t h e r 
than d e s t r o y s the c o n s t i t u t i o n a l and v e s t e d r i g h t s of the 
a p p e l l a n t ( h i s c o n s t i t u t i o n a l r i g h t s t o appeal t o the Su­
preme C o u r t ) t o t h i s a p p e a l t h a t s h o u l d be adopted and 
p r e f e r r e d " . 

The Supreme Court circumvented the hardship which would have been 
s u f f e r e d by the a p p e l l a n t by i n t e r p r e t i n g the t h i r t y days t o 
commence from the date of the a p p e l l a n t ' s knowledge of the deter­
mination of the case a g a i n s t him by the Court of Appeal and not 
from the date of t h a t Court's d e c i s i o n . 

A f t e r a l l , as Lord Denning L J had asked i n Parker v Parker 1 

"What i s the argument on the o t h e r s i d e ? Only t h a t no case 
has been found i n which i t has been done before. That argu-

1. (1954) AER 15 at 22. 
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ment does not appeal t o me i n the l e a s t . I f we never do 
a n y t h i n g which has not been done before we s h a l l never get 
anywhere. The law w i l l stand s t i l l w h i l s t the r e s t of the 
world goes on; and t h i s w i l l be bad f o r both". 

With adherence to the Bangalore P r i n c i p l e s , the common law courts 
are bound t o move p a r i - p a s s u w i t h the r e s t of the w o r l d . Human 
r i g h t s can no longer be compartmentalised, w h i l s t the r e s t of the 
world moves on w i t h the i n t e r n a t i o n a l human r i g h t s norms; l e t us 
move along w i t h them. 
"The law has outgrown i t s p r i m i t i v e stage of formative, when the 

p r e c i s e word was the sovereign t a l i s m a n and every s l i p was 
f a t a l . 1 

For as E h r l i c h s a i d , the conception of a law s u i t i s no longer a 
mathematical problem or a sportsman's game.2 

Surely t o adopt the i n t e r n a t i o n a l human r i g h t s norms i n domestic 
c o u r t s c o u l d not amount t o u s u r p a t i o n of j u s t i c e by the Judges' 
own i p s e d i x i t . Shakespeare put such usurpation d r a m a t i c a l l y : 

" I have no o t h e r but a woman's r e a s o n i n g ; I t h i n k him so 
because I t h i n k him so". 

I s t i l l m a i n t a i n i t t o be the c o r r e c t a t t i t u d e , what I s a i d i n 
Trans Bridge Co l t d v Survey Int L t d 4 : 

" I t would be t r a g i c t o reduce Judges t o a s t e r i l e r o l e and 
make an automaton of them. I b e l i e v e i t i s the f u n c t i o n of 
Judges t o keep the law a l i v e , i n motion, and t o make i t 
p r o g r e s s i v e f o r the purpose of a r r i v i n g a t the end of j u s ­
t i c e , w i t h o u t b e i n g i n h i b i t e d by t e c h n i c a l i t i e s , t o f i n d , 
every conceivable but acceptable way of a v o i d i n g narrowness 
t h a t would s p e l l i n j u s t i c e . Short of a Judge being a l e g i s ­
l a t o r , a Judge to my mind must possess aggressive stance i n 
i n t e r p r e t i n g the law". 

And t h i s i s more v a l i d i n the realm of fundamental human r i g h t s . 
In i n c o r p o r a t i n g i n t e r n a t i o n a l human r i g h t s norms, a t t i t u d e of 
f o r e i g n c o u r t s must be noted. I t i s t r u e t h a t as f a r back as 
1981, I had s a i d of r e l i a n c e on f o r e i g n judgments -

"Gone should be the days, i f ever they were, when the d e c i ­
s i o n s of other c o u r t s i n any common law country are t o be 
accepted i n t h i s country as precedents i n the l i k e of the 
Delphic o r a c l e . The d e c i s i o n s of any court other than those 

1. 222 NY 88. 
2. De J u r i s t i c h Logth 295 
3. The Two Gentlemen of Verona, Act 1 Sc. I I . 
4. (1986) LNWLR (PL37)576 at 596-597. 
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of t h i s Court (the Supreme Court of N i g e r i a ) , are only t o be 
t r e a t e d as the r e s p e c t e d o p i n i o n s of the s e c o u r t s , which 
were given i n t h e i r wisdom, under g i v e n circumstances and 
given environmental and c u l t u r a l background, and no more. 
They are at best t o give a guidance of what those courts i n 
those circumstances and the wisdom t o be drawn from them by 
t h i s Court (the Supreme Court) would be r e f l e c t e d i n i t s 
d e a l i n g w i t h the p e c u l i a r problems of t h i s country t o which 
the C o n s t i t u t i o n which t h i s country operates, i s p e c u l i a r " . 

I t i s submitted t h a t t h i s i s not c o n t r a d i c t o r y , but complimentary 
to the stance of the domestic a p p l i c a t i o n of i n t e r n a t i o n a l human 
r i g h t s norms, which a p p l i c a t i o n i s not l i m i t e d t o the d e c i s i o n s 
of f o r e i g n courts but i t a l s o incorporates the w r i t i n g s of i n t e r ­
n a t i o n a l law and c o n s t i t u t i o n a l law j u r i s t s g l o b a l l y . 

Ubi Ius I b i Remedium 
The case of Nosiru B e l l o v Attorney General of Oyo S t a t e 1 i l l u s ­
t r a t e s the a t t i t u d e of the Supreme Court t o the r i g h t s of a de­
ceased's dependants t o take a c t i o n based on h i s premature execu­
t i o n and r e l i a n c e on the maxim of Ubi i u s i b i remedium. Such I 
b e l i e v e s h o u l d be the a t t i t u d e of the Courts i n the forum o f 
fundamental human r i g h t s . The court h e l d unanimously on the i s s u e 
of r i g h t t o l i f e , a fundamental human r i g h t , and r i g h t t o prose­
cute the appeal by the deceased -

"The premature e x e c u t i o n of the deceased by the Oyo S t a t e 
Government, wh i l e the deceased's appeal a g a i n s t h i s convi c ­
t i o n was s t i l l pending, was not o n l y u n c o n s t i t u t i o n a l , but 
a l s o both i l l e g a l and unlawful. By i t the deceased has l o s t 
b o t h h i s r i g h t t o l i f e and h i s r i g h t t o p r o s e c u t e h i s 
appeal. A l s o h i s dependants have been u n j u s t l y d e p r i v e d of 
the b e n e f i t s of the l i f e of t h e i r bread winner". 

The a c t i o n was brought under the i n t e r n a t i o n a l law. The Court of 
Appeal, i n d i s a l l o w i n g the c l a i m h e l d -

(1) t h a t i n so f a r as the c l a i m before the Court i s based 
on the t o r t s law, i t s many p r o v i s i o n s have not been 
complied w i t h and the c l a i m can t h e r e f o r e not succeed 
on t h a t b a s i s . 

(2) the f a c t t h a t the ap p e l l a n t s r e l y on the maxim 'ubi i u s 
i b i remedium' shows t h a t t h e y never a d v e r t e d t h e i r 
minds t o the t o r t s law and never based t h e i r c l a i m on 
i t . " 

B e l l o J S C (as he was then) - on t h e a u t h o r i t y o f F a l o b i v 
F a l o b i 2 t h a t the remedy under the law cannot be d e n i e d t o the 

1. (1986) 5NWLR 828. 
2. (1976) INRLR 169 at 177 
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a p p e l l a n t s on account of the mere f a c t t h a t t h e y d i d not base 
t h e i r c l a i m on the law but on the d o c t r i n e of Ubi i u s i b i remedi-
um a f t e r r e l y i n g on my d e c i s i o n i n the State v Gwonto 1 wherein I 
had s a i d -
"The Court has f o r some time now l a i d down as a gui d i n g p r i n c i p l e 

t h a t i t i s more i n t e r e s t e d i n substance than i n mere form. 
J u s t i c e can o n l y be done i f the substance of the matter i s 
examined. Reliance on t e c h n i c a l i t i e s leads to i n j u s t i c e " 

h e l d t h a t the ple a d i n g s i n the i n s t a n t case before the Supreme 
Court had s u b s t a n t i a l l y averred the e s s e n t i a l f a c t s f o r a c l a i m 
under the law. 
Karibi-Whyte JSC would not permit the forms of a c t i o n t o i n h i b i t 
j u s t i c e i n t h i s matter of fundamental r i g h t s . R e f e r r i n g t o Lord 
A t k i n , who had s a i d i n the U n i t e d A u s t r a l i a L t d v B a r c l a y s Bank 
L t d . 2 

"When these ghosts of the pa s t (meaning forms o f a c t i o n ) 
stand i n the path of j u s t i c e c l a n k i n g t h e i r mediaeval chains 
the proper cause f o r the judges i s t o pass through them 
undeterred". 

He (Karibi-Whyte JSC) concluded -
"I t h i n k a cause of a c t i o n i s c o n s t i t u t e d by the bundle of aggre­

gate f a c t s which the law w i l l recognise". 
Oputa J S C painted the p i c t u r e of law and j u s t i c e . He s a i d -
"The p i c t u r e of law and i t s t e c h n i c a l r u l e s triumphant and j u s ­

t i c e p r o s t r a t e may no doubt have i t s a d m i r e r s . But t h e 
s p i r i t of j u s t i c e does not re s i d e i n forms and f o r m a l i t i e s , 
nor i n t e c h n i c a l i t i e s , nor i n the triumph of the a d m i n i s t r a ­
t i o n of j u s t i c e t o be found i n s u c c e s s f u l l y p i c k i n g one's 
way between p i t f a l l s of t e c h n i c a l i t i e s . " 

ATTITUDE OF DOMESTIC TRIBUNALS TO INTERNATIONAL LAW 
A l l the Bangalore P r i n c i p l e s r e q u i r e i n i n t e r n a t i o n a l law i s -

"(1) f a m i l i a r i t y by the judges i n domestic j u r i s d i c t i o n 
w i t h i n t e r n a t i o n a l norms; 

(2) when appropriate, t h a t i s where there i s ambiguity i n 
a s t a t u t e , apply i n t e r n a t i o n a l norms". 

The P r i n c i p l e s have never advocated o v e r r i d i n g c l e a r and unambig-

1. (1983) ISCNLR 142 at 160. 
2. (1941) AC 1 at 29. 
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uous domestic law by r e l i a n c e on i n t e r n a t i o n a l law o r i n t e r n a ­
t i o n a l human r i g h t s law. 
I t has not been accep t e d by j u r i s t s t h a t i n t e r n a t i o n a l law i s 
p a r t of domestic law of the l a n d . For i n t e r n a t i o n a l law t o be 
pa r t of domestic law, the domestic law-making-process must accept 
i t as the law of the l a n d . However though i n t e r n a t i o n a l law per 
se i s not p a r t of domestic law, i t c o u l d c o n s t i t u t e a source of 
tha t law. The courts i n N i g e r i a on the determination of r i g h t s t o 
waiver of r i g h t s or the a p p l i c a t i o n of the d o c t r i n e of i m p l i e d 
mandate as propounded i n i n t e r n a t i o n a l law, a p p l i e d i n t e r n a t i o n a l 
law t o a domestic r e b e l l i o n . 

In A f r i c a n Reinsurance C o r p o r a t i o n v Fantaye (1986) 3 NWLR 811, 
the i s s u e was the d i p l o m a t i c immunity of p u b l i c m i n i s t e r s . 
The Supreme Court (as per Eso JSC) looked i n t o the common law of 
England f o r a s s i s t a n c e which common law recognised the usages of 
nat i o n s . The r e c o g n i t i o n had been t h r e e f o l d -

(1) w r i t e r s of great a u t h o r i t y - Coke and Blackstone 
(2) j u d i c i a l pronouncements - L o r d M a n s f i e l d u p h o l d i n g 

Blackstone's view and 
(3) s t a t u t e . 

The E n g l i s h s t a t u t e was a p p l i c a b l e i n N i g e r i a u n t i l the N i g e r i a n 
Statute on Diplomatic Immunity was passed. 
Karibi-Whyte J S C a l s o examined the common law and the S t a t u t e 
i n England and i n N i g e r i a before d e c l a r i n g what the domestic law 
was on the s u b j e c t . As i n t e r n a t i o n a l law put a l o t of i l l u m i n a ­
t i o n on the s u b j e c t and a s s i s t e d the Court t o come t o what the 
domestic law i s , t h i s i s i n e f f e c t a p p l y i n g i n t e r n a t i o n a l law and 
i n the i n s t a n t case, i n t e r n a t i o n a l human r i g h t s norms t o d i p l o ­
matic immunity by the domestic t r i b u n a l . 
Uwais J S C , e x p l a i n e d , r e l y i n g on P a r l i a m e n t B e i g e 1 , t h a t 
t r e a t i e s do not c o n s t i t u t e p a r t of the law of the land by v i r t u e 
of t h e i r c o n c l u s i o n by a country. The p o i n t made by the l e a r n e d 
J u s t i c e i s imp o r t a n t i n the s t a t u s the domestic c o u r t s would 
accord a Charter of the l i k e of the A f r i c a n Charter. 
In Oguebie v Odunwoke 2, the Supreme Court, i n a p p l y i n g the doc­
t r i n e of n e c e s s i t y , r e l i e d much on the l e a r n i n g of i n t e r n a t i o n a l 
law j u r i s t s - G r o t u i s : De Jure B e l l i ac P a c i s ; Pufendor's De Jure 
Naturae et Gentium; Suarez's Tractatus De Legibus and Le s s u i s • De 
J u s t i c i a e l de J u r e . A f t e r examining these w r i t i n g s , the Court 
f i r s t decided on the reasonableness of the d o c t r i n e propounded by 
the authors, declared the d o c t r i n e reasonable and concluded -

1- (1879) 4PD 129. 
2. (1979) 3-4SC 58 at 71. 
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"the d o c t r i n e , though e s s e n t i a l l y one of i n t e r n a t i o n a l law, 
has been extended to domestic r e b e l l i o n " . 

I t i s i n t h i s f a s h i o n of a p p r e c i a t i n g the norms, awareness of the 
a u t h o r i t i e s , t h a t there could be a domestic a p p l i c a t i o n of i n t e r ­
n a t i o n a l human r i g h t s norms. 

NATIONAL SECURITY: BALANCING PERSONAL LIBERTY WITH 
REASONS OF STATE 
No n a t i o n c o u l d e x i s t i n the i n t e r n a t i o n a l community w i t h o u t 
n a t i o n a l s e c u r i t y . The degree however v a r i e s from time t o time 
according t o circumstances. A t k i n ' s dictum i n L i v e r s i d g e v Ander­
s o n 1 was a m i n o r i t y v o i c e , the m a j o r i t y b e l i e v e d they were j u s t i ­
f i e d by the c l a s h of arms during the H i t l e r i c war. In N i g e r i a , i n 
1970, the m i l i t a r y government th a t r u l e d declared i t s e l f a revo­
l u t i o n (Decree No.28 of 1976). S i m i l a r l y i n 1984, the M i l i t a r y 
Government t h a t preceded the present one dieclared i t s e l f a revo­
l u t i o n (Decree No.13 of 1984); I have a l r e a d y d i s c u s s e d t h i s 
Decree. The c l a s h of arms of the L i v e r s i d g e v Anderson case pales 
t o i n s i g n i f i c a n c e when the s i t u a t i o n i s compared w i t h a r e v o l u ­
t i o n which determines e x i s t i n g l e g a l order. 

To s u s t a i n t h e r e v o l u t i o n , t h e S t a t e S e c u r i t y ( D e t e n t i o n of 
Persons) Decree 1984, was passed. The Decree as amended reads -
" I f the Chief of General S t a f f i s s a t i s f i e d t h a t any person i s or 

r e c e n t l y has been concerned i n a c t s p r e j u d i c i a l t o S t a t e 
s e c u r i t y or has co n t r i b u t e d to the economic a d v e r s i t y of the 
n a t i o n , or i n the p r e p a r a t i o n or i n s t i g a t i o n of such a c t s , 
and t h a t by re a s o n t h e r e o f i t i s n e c e s s a r y t o e x e r c i s e 
c o n t r o l over him, he may by or d e r i n w r i t i n g d i r e c t t h a t 
t h a t person be detained i n a c i v i l p r i s o n or p o l i c e s t a t i o n 
or such o t h e r p l a c e s p e c i f i e d by him; and i t s h a l l be the 
duty of the person o r persons i n charge of such p l a c e o r 
pla c e s , i f an order made i n respect of any person i s d e l i v ­
ered t o him, t o keep t h a t person i n custody u n t i l the order 
i s revoked. 

(2) An o r d e r made under s u b s e c t i o n (1) above s h a l l be f u l l 
a u t h o r i t y f o r any p o l i c e o f f i c e r or any member of the armed 
forces or any of the s e c u r i t y agencies to a r r e s t the person 
to whom an order r e l a t e s and to remove him t o a c i v i l p r i s o n 
or p o l i c e s t a t i o n or such other p l a c e as s p e c i f i e d by the 
Chief of General S t a f f . 

2(1) There i s hereby e s t a b l i s h e d a p a n e l t o be known as t h e 
Detention of Persons Review Panel (her e a f t e r i n t h i s Decree 
r e f e r r e d t o as "the Review Panel") which s h a l l c o n s i s t of -

(a) the Attorney-General of the Federation and M i n i s t e r of 

1. 1942 A.C. 206; (1945) 3 ALL ER 338. 
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J u s t i c e who s h a l l be the Chairman; 
(b) two r e l i g i o u s l e aders; 
(c) a r e t i r e d Judge; 
(d) the D i r e c t o r N i g e r i a P r i s o n s S e r v i c e ; 
(e) one p e r s o n not below the rank of Deputy I n s p e c t o r 

General of P o l i c e t o represent the N i g e r i a P o l i c e Force 
and who s h a l l be appointed by the Inspector-General of 
P o l i c e ; 

( f ) one person to be recommended by the N i g e r i a Bar A s s o c i ­
a t i o n ; and 

(g) two other persons. 
(2) The persons r e f e r r e d t o i n paragraph (b), ( c ) , ( f ) and 
(g) of subsection (1) of t h i s s e c t i o n s h a l l be appointed by 
the P r e s i d e n t , Commander-in-Chief of the Armed Forces. 
(3) The Review P a n e l s h a l l be charged w i t h t h e d u t y of 
r e v i e w i n g the case of every person d e t a i n e d pursuant t o an 
o r d e r made under t h i s Decree and, i f s a t i s f i e d , t h a t the 
circumstances no longer r e q u i r e the continued d e t e n t i o n of 
the person, i t s h a l l make recommendation t o the C h i e f of 
General S t a f f f o r the r e v o c a t i o n of the d e t e n t i o n order. 
(4) I f the Chief of General S t a f f accepts a recommendation 
made t o him under s u b s e c t i o n (3) of t h i s s e c t i o n , he s h a l l 
revoke the order and order the r e l e a s e of the person f o r t h ­
w i t h . 

4. No s u i t or other l e g a l proceedings s h a l l be a g a i n s t any 
person f o r anything done or intended t o be done i n pursuance 
of t h i s Decree. 
(emphasis supplied) 

There i s no doubt t h a t the Decree, as amended by the 1990 Decree, 
has a l o t of i t s harshness watered. There i s no doubt e i t h e r t h a t 
the main power to impose detention and to order a r e l e a s e i s w i t h 
the E x e c u t i v e . There i s , f u r t h e r , no doubt t h a t the Courts are 
excluded from l o o k i n g i n t o the Decree. And the Decree as amended 
s t i l l f a l l s f a r short of the p r o v i s i o n s i n the Fundamental Human 
Righ t s p r o v i s i o n i n the C o n s t i t u t i o n or as has been r e c o g n i s e d 
i n t e r n a t i o n a l l y . 
In b a l a n c i n g the i n t e r e s t of S t a t e s e c u r i t y w i t h the r i g h t s of 
the i n d i v i d u a l fundamental to him, i t i s debatable whether or not 
the amendment to the Decree has gone f a r enough. 
In a paper I presented t o the Bar A s s o c i a t i o n i n l a t e 1989, some 
w h i l e before the 1990 amendment t o Decree No.2 of 1984, I wrote 
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and I have not changed my mind on t h i s s u b j e c t 1 -
"Permit the Courts t o be the Judge of Use and Abuse of Decree 

No.2. Even without q u e s t i o n i n g the bona f i d e s of the C h i e f 
of S t a f f ... i t must be shown that he i s not a judge i n h i s 
own cause, thus p r e s e r v i n g the stance of a fundamental Human 
Rights concept. I t i s a t r u i s m that m i l i t a r i s m h a r d l y y i e l d s 
to b l a c k m a i l . Indeed, a government, v i , t h r i v e s b e t t e r ab v i 
when confronted ad vim .... I t i s t h e r e f o r e suggested t h a t , 
as a media v i a , t h a t b e n e v o l e n t s i t u a t i o n c a l l s f o r an 
amendment of the Decree No.2 of 1984 t o the e f f e c t , t h a t , 
a f t e r the f i r s t twenty-eight days of detention, there i s no 
c o n t i n u a t i o n of the detention u n t i l the Court c e r t i f i e s t h a t 
t h e r e i s no abuse of the s i t u a t i o n , and t h a t i n f a c t , the 
d etention i s i n pursuance of the State s e c u r i t y or economic 
s e c u r i t y " . 

The Courts should determine the Use and Abuse of Decree No.2 of 
1984. That s t i l l leaves the r e v o l u t i o n g r e a t . For i t i s t o 
be noted, "The abuse of greatness i s when i t d i s j o i n s r e ­
morse from power (quoting Shakespeare + J u l i u s Caesar). But 
b e f o r e an abuse, or even an imaginary abuse, d e s t r o y s or 
attempts to destroy a cause, the c a l l should be f o r a review 
and not be, i n the language of Hannibal - "delenda e s t " , and 
so (again Shakespeare) l e s t i t may, prevent". 

This I recommend should happen i n a s s i s t i n g the a p p l i c a t i o n by 
our Courts i n N i g e r i a of the i n t e r n a t i o n a l human r i g h t s norms. I 
asked i n t h a t paper the question -
"What then i s the human r i g h t s posture of the N i g e r i a Government 

pu r e l y from the j u r i s p r u d e n t i a l p o i n t of view?" 
I answered the question thus -
" I t could only mean tha t the r e v o l u t i o n a r y government, even w i t h 

i t s draconian c o n s t i t u t i o n , which has t o be the base of a 
r e v o l u t i o n , but not o n l y t h a t , which r e v o l u t i o n i s so de­
c l a r e d , could s t i l l be humane, could l i s t e n t o p u b l i c o p i n ­
i o n , c o u l d bend over backwards i n i t s enforcement of i t s 
s t e r n laws. Indeed i t c o u l d temper m i l i t a r i s m w i t h benevo­
lence" . 

And except the governed understand i t that wise, both the Govern­
ment which i s m i l i t a r y , and which operates per vim and the 
governed, would run, what the musicians would term 'scales 
i n c ontrary motion'. 

This i s s t i l l my answer. 

1. Eso: The N i g e r i a n Grundunum - A c r i t i c a l a p p r a i s a l , see A 
Journal of Contemporary Legal Problems, June 1990. 

2. Shakespeare J u l i u s Ceasar Act I I . Sc.1. 
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Abuse of power reminds me of the S t a t u t e of Uses. Once upon a 
1536, the S t a t u t e of Uses was enacted. I t was good. H i s t o r y was 
l a t e r t o prove the Statute as "Statute of Abuses". Megarry wrote 
a pun (a jeu de mots) on the Stat u t e . Let me end t h i s p a r t of the 
paper w i t h the pun - not t o t a l l y on a l l f o u r s w i t h r e f o r m of 
Decree 2 of 1984 as amended -

"Un f o r t u n a t e l y the Use c o n f l i c t e d i n some p o i n t s , not o n l y 
w i t h the e t e r n a l p o l i c y of the law, but a l s o w i t h the empir­
i c a l p o l i c y o f f e u d a l i s m , and t o end t h e s e c o n f l i c t s a 
d i s a s t r o u s remedy was found. For the Use was made t o ent e r 
the v a l l e y of H u m i l i a t i o n , goaded by the two pronged f o r k 
wielded by Henry V I I I , on one prong of which had impaled the 
landowners, and on the other the lawyers, the two c l a s s e s 
most f r i e n d l y t o the p r e s e r v a t i o n of the Use. The name of 
tha t v a l l e y was the Statute of Uses, and amidst the horrors 
of t h a t v a l l e y , we wandered f o r n e a r l y 400 years. We have a t 
l a s t emerged, guided by the E a r l of Bir k e n h e a d , but the 
b a t e f u l murk of the s t a t u t e s t i l l encompasses o l d t i t l e s t o 
l a n d , which w i l l c o n t i n u e t o occupy the a t t e n t i o n of the 
Courts f o r some time t o come". 

I t c o u l d a t the worst t a k e t i l l e n t r y i n t o the t h i r d R e p u b l i c 
(1992) and not 400 years before t h i s country emerges i n t o the end 
of m i l i t a r y Decrees and t o emerge from Decree 2 of 1984 as amend­
ed by Decrees 12 of 1986; 30 of 1987 and 3 of 1990. 

FUNDAMENTAL OBJECTIVES AND DIRECTIVE PRINCIPLES 
In the 1979 C o n s t i t u t i o n of the F e d e r a l R e p u b l i c of N i g e r i a , 
Chapter I I thereof provides f o r Fundamental Objectives and D i r e c ­
t i v e s P r i n c i p l e s of Stat e P o l i c y (see S e c t i o n s 13 t o 22). As i f 
the Chapter has no r e l a t i o n s h i p with Fundamental Rights (Chapter 
IV) a Chapter ( C h . I I I - C i t i z e n s h i p ) i s i n s e r t e d between t he 
Fundamental Objectives and Fundamental Right s . S e c t i o n 13 of the 
C o n s t i t u t i o n makes i t the duty and r e s p o n s i b i l i t y of a l l organs 
of government and of a l l a u t h o r i t i e s and per s o n s e x e r c i s i n g 
l e g i s l a t i v e , executive or j u d i c i a l powers t o conform t o , observe 
and apply the Objectives and P r i n c i p l e , ergo the Courts i n exer­
c i s e of t h e i r j u r i s d i c t i o n have power not only t o observe but t o 
apply the Objectives and P r i n c i p l e s . 
The Objectives span over -
(a) P o l i t i c a l (see. 14 and 15 of the C o n s t i t u t i o n ) : p e r m i t t i n g 

f r e e m o b i l i t y of people, goods and s e r v i c e s throughout the 
Fe d e r a t i o n , p r e s e r v i n g the r i g h t of the people t o p a r t i c i ­
pate i n t h e i r government ( c / f A r t s 10, 11, 12 and 13 of the 
A f r i c a n C h a r t e r ) . 

(b) Economic S o c i a l and C u l t u r a l (Sc. 16, 17 and 20 o f t h e 
Co n s t i t u t i o n ) c/f A r t s 21, 22 of the C h a r t e r ) . 

(c) E d u c a t i o n a l (s.18 of the C o n s t i t u t i o n ) c / f A r t 17 of t h e 
Charter. 
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The Charter came a f t e r the enactment of the N i g e r i a n C o n s t i t u t i o n 
and the p r o v i s i o n s of the C o n s t i t u t i o n could not have been i n f l u ­
enced by the Charter, but the C o n s t i t u t i o n could have been i n f l u ­
enced by the U n i v e r s a l D e c l a r a t i o n of Human Rights p r o v i s i o n s on 
economic, s o c i a l and c u l t u r a l r i g h t s (see A r t s 21, 22, 23, 25 and 
26 of the D e c l a r a t i o n ) . 
The N i g e r i a n C o n s t i t u t i o n (s.6 ( 6 ) ( c ) ) precludes the O b j e c t i v e s 
from being j u s t i c e a b l e . I n c i d e n t a l l y the same n o n - j u s t i c e a b i l i t y 
p r o v i s i o n has been i n s e r t e d i n the 1989 C o n s t i t u t i o n which Con­
s t i t u t i o n i s t o govern N i g e r i a of the T h i r d R e p u b l i c . I t i s 
i n t e r e s t i n g t o note t h a t the N i g e r i a C o n s t i t u t i o n Review Commit­
tee t h a t a d v i s e d the Government i n the type of the C o n s t i t u t i o n 
the country should have recommended j u s t i c e a b i l i t y of the P r i n c i ­
p l e s . 
The reasons given by the Executive f o r the n o n - j u s t i c e a b i l i t y are 
m u l t i f a r i o u s but the most recent and yet, w i t h respect, unaccept­
a b l e , i s f i n a n c i a l c o n s t r a i n t . I would not understand what f i ­
nances would be req u i r e d i f our Courts are given j u r i s d i c t i o n t o 
de a l w i t h the O b j e c t i v e s and P r i n c i p l e s i n the manner of funda­
mental r i g h t s . I t i s submitted t h a t w i t h the s i t u a t i o n being what 
i t i s the c o u r t s should take advantage of S.13 of the C o n s t i t u ­
t i o n which gi v e s the J u d i c i a r y power t o conform t o , observe and 
apply the Objectives and P r i n c i p l e s , even though per se, they are 
not j u s t i c e a b l e . I n d i a has done t h i s s u c c e s s f u l l y ; Hogele and 
Mukhajean J J b e l i e v e d t h a t both the P r i n c i p l e s ( s i m i l a r t o ours) 
and the fundamental r i g h t s ( a l s o s i m i l a r t o ours) c o n s t i t u t e the 
conscience of t h e i r country's C o n s t i t u t i o n . Chandrachud J , f e l t 
there should be an admixture of both the P r i n c i p l e s and fundamen­
t a l r i g h t s . "Together not i n d i v i d u a l l y " s a i d Ray J "they form the 
core of the C o n s t i t u t i o n " . The j u r i s t s are r i g h t - "Together not 
i n d i v i d u a l l y , the P r i n c i p l e s and the C o n s t i t u t i o n c o n s t i t u t e i t s 
t r u e conscience." 

CONCLUSION 
For the Bangalore P r i n c i p l e s t o be me a n i n g f u l , the d i r e c t i o n 
should not be l e f t s o l e l y t o the executives and the l e g i s l a t u r e s . 
The Courts must r e g a r d i t as a duty t o pursue the P r i n c i p l e s 
p o s i t i v e l y f o r i t i s o n l y when t h i s i s done t h a t j u s t i c e , as 
understood w i t h i n the context of the i n t e r n a t i o n a l human r i g h t s 
norms, which now form the main debate a l l over the w o r l d , which 
i s the main theme of the Commonwealth meeting of October 1991, 
subscribed t o by p r a c t i c a l l y a l l the Commonwealth Heads of State, 
would be done and a l s o seen to have been done. 
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