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The end of the F i r s t World War i n 1918 gave b i r t h t o the o r g a n i ­
s a t i o n known as the League of Nations. Soon a f t e r the end of the 
Second World War i n 1945, t h e p r i n c i p a l a c t o r s who were t h e 
v i c t o r s i n the war, r e m i n i s c e n t of i t s unprecedented h o r r o r s , 
came together to d e c l a r e from t h e i r experience the p r e c o n d i t i o n s 
they consid e r e d d e s i r a b l e f o r the p r e s e r v a t i o n of wo r l d peace, 
f u t u r e s u r v i v a l , the maintenance of the d i g n i t y and i n t e g r i t y of 
homo sapiens. This arrangement replaced the League of Nations and 
gave b i r t h t o the present world body, known as the United Nations 
O r g a n i s a t i o n s . The o b j e c t i v e s of both o r g a n i s a t i o n s are i d e n t i ­
c a l . And t h i s i s the r e a l i s a t i o n of g l o b a l peace and harmony 
through r e s p e c t f o r human d i g n i t y and the r e c o g n i t i o n of the 
fundamental r i g h t s of man. The movement imm e d i a t e l y g a t h e r e d 
momentum. 

I t i s p e r t i n e n t t o observe t h a t the c a t a l y t i c i dea was the d i s r e ­
g a r d by s t a t e s of what we g e n e r a l l y c o n s i d e r e d as th e b a s i c 
minima of r i g h t s which they ought t o accord t o t h e i r c i t i z e n s . 
This c o n s i d e r a t i o n was based on the a p p r e c i a t i o n of the i n c o n t r o ­
v e r t i b l e f a c t t h a t every i n d i v i d u a l born i n t o s o c i e t y i s e n t i t l e d 
to the enjoyment of the o r d i n a r y b a s i c r e g u i s i t e s of a decent and 
meaningful l i v i n g . 

The s t a t e has, though r e c o g n i s i n g the r i g h t s of the i n d i v i d u a l , 
f o r m u l a t e d r e s t r i c t i o n s i n t h e i r enjoyment i n the i n t e r e s t o f 
order and good government. These r e s t r i c t i o n s r e s u l t i n a combi­
n a t i o n of the r i g h t s t o which the i n d i v i d u a l i s e n t i t l e d , f i r s t 
as homo sapiens and secondly as a member of the p o l i t i c a l commu­
n i t y . 

The movement which had a modest beginning from Europe 1 has 4 b l o s -
somed i n t h a t c o n t i n e n t 2 , spread t o the A m e r i c a s 3 , A f r i c a 4 and 
the Commonwealth of N a t i o n s 5 . A s i a i s yet t o make i t s independ­
ent c o n t r i b u t i o n , and has now become a f l o o d . What then are these 

1. The U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s ( 1 9 4 8 ) ; 
I n t e r n a t i o n a l Convention on C i v i l and P o l i t i c a l R i g h t s i n 
1956. I n t e r n a t i o n a l Convention on Economic S o c i a l and C u l t u r ­
a l R i g h t s , 1966. 

2. European Convention f o r the P r o t e c t i o n of Human R i g h t s and 
Fundamental Freedoms. 

3. See The American Convention on Human R i g h t s ; i n t e r - A m e r i c a n 
Convention on Human Righ t s . 

4. The A f r i c a n Charter on Human and People's Rights 1981. 
5. Singapore D e c l a r a t i o n 1971. 
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r i g h t s ? C o n c i s e l y s t a t e d they can be regarded as the c o n s i d e r a ­
t i o n s f o r the d i g n i t y of homo sapiens and the r e c o g n i t i o n t h a t 
the i n d i v i d u a l i s e n t i t l e d t o c e r t a i n b a s i c r i g h t s as a human 
bein g which are fundamental t o h i s e x i s t e n c e , decent l i v i n g and 
p a r t i c i p a t i o n i n the a f f a i r s of h i s s o c i e t y . These are the norms 
which c o n s t i t u t e the human r i g h t s regarded as fundamental t o the 
i n d i v i d u a l . 

These human r i g h t s norms owe t h e i r o r i g i n e s s e n t i a l l y t o con s i d ­
e r a t i o n s of j u s t i c e d e r i v e d from N a t u r a l Law t h e o r i e s . The u n i ­
v e r s a l i t y of these human r i g h t s has engendered u n i f o r m i t y i n the 
a p p l i c a t i o n of the norms. To a very l a r g e extent the u n i v e r s a l i t y 
of these norms i s the r e s u l t of the e f f e c t of both m u l t i l a t e r a l 
and b i l a t e r a l t r e a t i e s t o which N a t i o n s are s i g n a t o r i e s . For 
i n s t a n c e a l l members of the U n i t e d N a t i o n s O r g a n i s a t i o n s are 
bound by A r t i c l e 55 of the U n i v e r s a l D e c l a r a t i o n of Human Rights 
which provides as f o l l o w s : 

"... the United Nations s h a l l promote ... u n i v e r s a l respect 
f o r , and observance o f , human r i g h t s and fundamental f r e e ­
doms f o r a l l without d i s t i n c t i o n as t o race, sex, language, 
or r e l i g i o n " . 1 

A g a i n , t h i s i s r e - e n f o r c e d by A r t i c l e 56, which p r o v i d e s t h a t 
" A l l members pledge themselves to take j o i n t and separate a c t i o n 
i n co-operation with the Organisation f o r the achievement of the 
purposes set f o r t h i n A r t i c l e 55, The European Convention f o r the 
P r o t e c t i o n of Human Righ t s and Fundamental Freedoms, 1951, The 
A f r i c a n C h a r t e r on Human and People's R i g h t s , 1981, t o a l l of 
which member s t a t e s are p a r t i e s " . The I n t e r n a t i o n a l Covenant on 
Economic, S o c i a l and C u l t u r a l R i g h t s and the I n t e r n a t i o n a l Co 
venant on C i v i l and P o l i t i c a l R ights and i t s O p t i o n a l P r o t o c o l , 
which i n A r t i c l e 60 a f f i r m s i t s adherence to general i n t e r n a l law 
i s a l s o an avenue through which accepted i n t e r n a t i o n a l norms on 
human r i g h t s may be incorporated i n t o the domestic law of A f r i c a n 
S t a t e s . A l r e a d y , the European Court of Human Rights has h e l d as 
with the Courts of most A f r i c a n countries that fundamental r i g h t s 
form an i n t e g r a l p a r t of the general p r i n c i p l e s of law which i t 
e n f o r c e s 2 . I t seems t o me reasonable t o p o s t u l a t e t h a t the r e a l 
m o t i v a t i o n f o r the p r o t e c t i o n of human r i g h t s was the d e s i r e f o r 
world peace. The p r o t e c t i o n of the i n d i v i d u a l i s an i n e v i t a b l e 
concomitant of the p u r s u i t of the o b j e c t i v e . Undoubtedly the 
i n d i v i d u a l b e i n g the a c t o r , p r o t e c t i o n of h i s i n t e r e s t i n the 
p r e s e r v a t i o n of h i s i n a l i e n a b l e and o t h e r fundamental r i g h t s 
seems to be the only safe and sure method of ac h i e v i n g the go a l . 
A d m i t t e d l y the p r o t e c t i o n of these r i g h t s belongs t o n a t i o n a l 
j u r i s d i c t i o n s , the r e c o g n i t i o n of t h e i r u n i v e r s a l i t y transcends 
n a t i o n a l f r o n t i e r s . A c c o r d i n g l y , the p o s s i b i l i t y f o r agreement 
among n a t i o n s rendered the d i s c u s s i o n of the d e c l a r a t i o n s of 
these r i g h t s a t t r a c t i v e i n the contemporary movement of agglomer­
a t i o n of Nations. 

1. See UDHR 1948. 
2. See Nold v The Commission. Case 4/73 (1974) C.M.L.R. 338. 
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The meaning and content of human r i g h t s norms 
Human r i g h t s norms as u n i v e r s a l l y accepted may be c l a s s i f i e d i n t o 
those which belong t o the i n d i v i d u a l and i n h e r e n t by v i r t u e of 
h i s b e i n g homo sapiens; and those which are c o n f e r r e d on him i n 
h i s p r i v i l e g e o f membership of a p o l i t i c a l community. I t i s 
ge n e r a l l y assumed t h a t r i g h t s i n the f i r s t category have no more 
than a moral f o r c e . No modern s t a t e recognises the a p p l i c a t i o n of 
n a t u r a l law pr o p e r . A l l modern s t a t e s a s s e r t a b s o l u t e powers 
w i t h i n t h e i r t e r r i t o r i e s . I t i s t h e r e f o r e i n c o n c e i v a b l e t h a t any 
modern s t a t e w i l l t o l e r a t e the ex i s t e n c e , and accept the enforce­
a b i l i t y o f , n a t u r a l law independent of and o v e r - r i d i n g i t s own 
enacted p o s i t i v e law. Modern s t a t e s undoubtedly r e c o g n i s e t he 
e x i s t e n c e of n a t u r a l law, but c o n s i d e r them e n f o r c e a b l e o n l y t o 
the extent t h a t the a l l pervasive a u t h o r i t y of p o s i t i v e law w i l l 
a l l o w . Hence r i g h t s d e r i v e d from n a t u r a l law have t h e i r potency 
i n the extent t o which they have been r e c o g n i s e d and enacted by 
p o s i t i v e law. In the absence of such r e c o g n i t i o n , n a t u r a l r i g h t s 
have no l e g a l p o t e n c y and remain e n f o r c e a b l e o n l y on m o r a l 
grounds. 

Despite the above o b s e r v a t i o n , c o n s i s t e n t p e r s i s t e n t p o l i t i c a l 
e x p e r i e n c e o v e r t h e c e n t u r i e s d i s c l o s e t h e i n e v i t a b i l i t y o f 
r e c o g n i t i o n of n a t u r a l law as the v e r i t a b l e source of fundamental 
r i g h t s . Because these r i g h t s are regarded as fundamental t o the 
e x i s t e n c e of the i n d i v i d u a l , Modern St a t e s have taken them i n t o 
account i n determining the nature and scope of r i g h t s t h a t should 
be accorded him i n the p r o t e c t i o n of h i s r i g h t s . These are r i g h t s 
r e g a r d e d by t h e S t a t e as a s i n e qua non i n t h e enjoyment o f 
o r d i n a r y human e x i s t e n c e , and meani n g f u l p a r t i c i p a t i o n i n the 
a f f a i r s of the s o c i e t y . But these r i g h t s have not been regarded 
as a b s o l u t e . They have i n v a r i a b l y been made s u b j e c t t o r e s t r i c ­
t i o n s imposed by the S t a t e i n the i n t e r e s t of peace, order and 
good government of the p o l i t i c a l s o c i e t y . Hence the human r i g h t s 
conceded c o n s i s t of a d e l i c a t e balance between the i n t e r e s t s of 
the State and the i n d i v i d u a l , f o r the s u r v i v a l of both. 

Nature of human r i g h t s norms 
Jeremy Bentham has contemptuously dismissed N a t u r a l Rights simply 
as "nonsense, i m p r e s c r i p t i b l e r i g h t s , r h e t o r i c a l nonsense, non­
sense upon s t i l t s . " 1 He however admits t h a t "immediately a l i s t 
of the pretended n a t u r a l r i g h t s i s g i v e n , and those are so ex­
pressed as t o present t o view l e g a l r i g h t s " . Bentham's c r i t i c i s m s 
s h o u l d be viewed w i t h i n i t s c o n t e x t of p o s i t i v i s m ; t o wh i c h 
n a t u r a l law t h e o r i e s are most v u l n e r a b l e . Since a f t e r the u n i v e r ­
s a l d e c l a r a t i o n of human r i g h t s i n i n t e r n a t i o n a l b o d i e s , S t a t e s 
have adopted the p r a c t i c e of making s i m i l a r p r o v i s i o n s i n t h e i r 
c o n s t i t u t i o n s . 2 The c o n s t i t u t i o n a l p r o v i s i o n s about i n d i v i d u a l 

1. See " A n a r c h i c a l F a l l a c i e s " i n Works (ed. Bowring), V ol.2 
pp.497, 501. 

2. See Ch a p t e r s on Fundamental R i g h t s i n many Commonwealth 
C o n s t i t u t i o n s - see Chapter IV, C o n s t i t u t i o n of the F e d e r a l 
Republic of N i g e r i a , 1979. 
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human r i g h t s a re f a r from b e i n g homogenous. The e x t e n t of the 
r e s t r i c t i o n of these r i g h t s vary as between c o u n t r i e s depending 
upon the p o l i t i c a l philosophy of the government, whether a u t h o r i ­
t a r i a n or l i b e r t a r i a n . S i m i l a r l y v a r i a b l e are the p r o v i s i o n s f o r 
t h e i r p r o t e c t i o n . In N i g e r i a , fundamental human r i g h t s a r e 
prot e c t e d both by the or d i n a r y laws of the land and are s p e c i a l l y 
e n t r e n c h e d i n t h e C o n s t i t u t i o n which r e n d e r s t h e p r o v i s i o n s 
i n v i o l a b l e , by the or d i n a r y process of l e g i s l a t i o n . These protec­
t i o n s n o t w i t h s t a n d i n g , they are n e v e r t h e l e s s s u b j e c t t o v a r i o u s 
exceptions w i t h a view t o safeguarding the i n t e r e s t of the s t a t e . 

L i k e the p r o v i s i o n s of the European Convention on Human R i g h t s , 
Chapter IV of the 1979 C o n s t i t u t i o n r e f l e c t the c l a s s i c a l l i b e r a l 
freedoms. C o n t r a r y t o the reasons f o r t h e i r i n c l u s i o n i n the 
C o n s t i t u t i o n which was f o r the p r o t e c t i o n of m i n o r i t i e s , the 
emphasis i s almost e x c l u s i v e l y on i n d i v i d u a l r i g h t s , l i b e r t i e s 
and immunities. This i s u n l i k e i n many European and L a t i n Ameri­
can C o n s t i t u t i o n s which have p r o v i s i o n s on the r i g h t s and d u t i e s 
of the c i t i z e n . The most recent of them, the A f r i c a n C h a r t e r on 
Human arui People's R i g h t s has p r o v i s i o n s on the d u t i e s of the 
c i t i z e n . 
The n a t u r e of t h e r i g h t s p r o v i d e d i n Chapter IV of t h e 1979 
C o n s t i t u t i o n of N i g e r i a , may be grouped i n t o two c l a s s e s . There 
are those r i g h t s which are i n h e r e n t i n the i n d i v i d u a l and are 
regarded as i n a l i e n a b l e , s u b j e c t t o such r e s t r i c t i o n s as may be 
imposed i n the circ u m s t a n c e s p r e s c r i b e d by the C o n s t i t u t i o n . 
There i s t h e r i g h t t o l i f e , s.30; r i g h t t o d i g n i t y o f human 
person, s.31; r i g h t t o p e r s o n a l l i b e r t y , s.32; r i g h t t o f a i r 
h e a r i n g s.33; r i g h t t o p r i v a t e and f a i r i t y l i f e , s.34; r i g h t t o 
freedom of thought and conscience and r e l i g i o n , s.35; r i g h t t o 
freedom of e x p r e s s i o n and the p r e s s , s.36; r i g h t t o p e a c e f u l 
assembly and a s s o c i a t i o n , s.37; r i g h t t o freedom of movement, 
s.38; r i g h t t o freedom from d i s c r i m i n a t i o n , s.39; compulsory 
a c q u i s i t i o n of property, s.40. 

The p r o h i b i t i o n s are ab s o l u t e as regards the r i g h t s t o freedom 
from t o r t u r e , inhuman or degrading treatment, freedom from s l a v ­
ery or s e r v i t u d e , the r i g h t t o i m p a r t i a l j u s t i c e , freedom from 
d i s c r i m i n a t i o n . On the o t h e r hand, the r i g h t t o l i f e , freedom 
from f o r c e d l a b o u r and p r o t e c t i o n of p e r s o n a l l i b e r t y may be 
r e s t r i c t e d d u r i n g an emergency, and only to the extent t h a t such 
r e s t r i c t i o n i s reasonably j u s t i f i a b l e f o r the purpose of d e a l i n g 
w i t h the emergency s i t u a t i o n . There are y e t o t h e r r i g h t s the 
e x e r c i s e of which may be r e s t r i c t e d i n favour of a law t h a t i s 
reasonably j u s t i f i a b l e i n a democratic s o c i e t y , i n the i n t e r e s t 
of defence, p u b l i c s a f e t y , p u b l i c order, p u b l i c m o r a l i t y , p u b l i c 
h e a l t h o r the p r o t e c t i o n of the r i g h t s and freedoms of o t h e r 

1. See Chapter IV of the N i g e r i a n C o n s t i t u t i o n 1979, compared 
w i t h t h e L a t i n A m e r i c a n and F r a n c o p h o n i c A f r i c a n 
C o n s t i t u t i o n s . 

2. See Part 1, Chapters 1 and 11. 
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persons. 1 

A c a r e f u l a n a l y s i s of the r i g h t s enumerated above c l e a r l y d i s ­
c l o s e t h a t they f a l l w i t h i n the t h r e e instruments known as the 
I n t e r n a t i o n a l B i l l of R i g h t s , namely the U n i v e r s a l D e c l a r a t i o n 
1948 and i t s two implementing Covenants of 1966, on C i v i l and 
P o l i t i c a l R i g h t s , and on Economic S o c i a l and C u l t u r a l R i g h t s , 
ICCPR, ICESCR r e s p e c t i v e l y . In a d d i t i o n t o these, t h e r e subse­
quently have been, the European Convention on Human Rights 1956, 
The American Convention on Human Rig h t s , the A f r i c a n Charter. 

The nature of a l l the fundamental r i g h t s enumerated seem t o me t o 
p e r t a i n e s s e n t i a l l y , i f not e n t i r e l y , t o r i g h t s e n f o r c e a b l e 
against the s t a t e or i t s f u n c t i o n a r i e s . None of the r i g h t s r e l a t e 
t o o r concerns t h e e x e r c i s e by p r i v a t e i n d i v i d u a l s o f t h e i r 
o r d i n a r y r i g h t s of a c t i o n s c o n t r a c t u a l o r o t h e r w i s e . A l t h o u g h 
p u b l i c m o r a l i t y i s i n d i c a t e d i n S e c t i o n 41 as one of the c o n d i ­
t i o n s f o r r e s t r i c t i n g the r i g h t t o the e x e r c i s e of some of the 
fundamental r i g h t s , the enforcement of t h i s p r o v i s i o n has posed 
some undeserved d i f f i c u l t y and a n x i e t y . 

S e c t i o n 39 which p r o t e c t s c i t i z e n s from d i s c r i m i n a t i o n on t h e 
grounds of e t h n i c group, place of o r i g i n , sex, r e l i g i o n or p o l i t ­
i c a l o p i n i o n , has s p e c i f i c a l l y i n s u b - s e c t i o n 2 p r o v i d e d as 
f o l l o w s -

"(2) No c i t i z e n of N i g e r i a s h a l l be s u b j e c t e d t o any d i s a ­
b i l i t y or d e p r i v a t i o n merely by reason of the circumstances 
of h i s b i r t h . " 

The n o v e l t y i n sub-section 2 of s e c t i o n 39 of the C o n s t i t u t i o n i s 
t h a t i t adds c i r c u m s t a n c e s of b i r t h t o the fundamental r i g h t s 
p r o t e c t e d by the C o n s t i t u t i o n . 
Genesis of the p r o v i s i o n s of s.39(2) 
T h i s new norm was i n t r o d u c e d i n the C o n s t i t u t i o n u n i l a t e r a l l y 
a f t e r b i t t e r debates on the p r o v i s i o n s of the C o n s t i t u t i o n of 
1979 between advocates of the r e t e n t i o n of the concept of i l l e ­
g i t i m a c y i n our f a m i l y law and proponents of those who were i n 
favour of a b o l i t i o n . R e l i g i o u s o r g a n i s a t i o n s , Women S o c i e t i e s , 
and groups basing t h e i r arguments on accepted m o r a l i t y and of the 
p r o t e c t i o n of the m a r i t a l status contended t h a t the r e t e n t i o n of 
the s t a t u s of i l l e g i t i m a c y was fundamental t o the p r e s e r v a t i o n of 
the i n s t i t u t i o n of marriage and a v e r i t a b l e p r e - c o n d i t i o n f o r the 
maintenance of p u b l i c and p r i v a t e m o r a l i t y . They contended and 
s t i l l do, t h a t a b o l i t i o n of the s t a t u s w i l l render nugatory the 
v e r y b a s i s of the u n i t of the f a m i l y and make nonsense of the 
n e c e s s i t y f o r marriage. 
On the o t h e r hand the advocates of the l i b e r a l i s a t i o n of t h e 
r e c o g n i t i o n of the s t a t u s of l e g i t i m a c y r e l y e q u a l l y on moral 
arguments. They p o i n t out the b i o l o g i c a l i d e n t i t y of c h i l d r e n and 
the i r r a t i o n a l i t y i n the a r t i f i c i a l d i s t i n c t i o n . They contend 

1. See Chapter IV, Sections 34, 35, 36, 37 and 38. 
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t h a t the c h i l d , the only v i c t i m of the d i s t i n c t i o n , i s completely 
i n n o c e n t and has not c o n t r i b u t e d t o the s t a t u s . F i n a l l y , t hey 
p o i n t out the l e g a l and s o c i a l d isadvantages s u f f e r e d by t h i s 
category of c i t i z e n s merely because of the circumstances of t h e i r 
b i r t h . 
There seems t o be l i t t l e doubt t h a t i n many s o c i e t i e s the circum­
stances of b i r t h of a person determines h i s s t a t u s and has con­
s i d e r a b l e b e a r i n g on the de t e r m i n a t i o n of the r i g h t s and d u t i e s 
of h i s s t a t u s i n t h a t s o c i e t y . I t i s t h e r e f o r e a fundamental norm 
dete r m i n i n g c e r t a i n r i g h t s and d u t i e s which the c h i l d can enjoy 
as a member of such s o c i e t y . 
In our p l u r a l s o c i e t y as i n many others, the l e g a l system recog­
n i s e s the l e g a l dichotomy c r e a t e d by the o p e r a t i o n of the two 
l e g a l systems when they are not i n c o n f l i c t . I t i s u n i v e r s a l l y 
a c c e p t e d t h a t t h e f a m i l y i s the most e l e m e n t a r y u n i t o f t h e 
s o c i e t y , and marriage i s the fundamental i n s t i t u t i o n of the fami­
l y . A c c o r d i n g l y , membership of the f a m i l y i s e s s e n t i a l l y through 
marriage or by v e s t i t i v e acts regarded as marriage s u b s t i t u t e s . 
A l l known l e g a l systems recognise and accept the s t a t u s of the 
c h i l d born t o persons who are married as t h e i r l e g i t i m a t e c h i l d . 1 

Many accept the r e g u l a r i s a t i o n of the s t a t u s of c h i l d r e n born 
o u t s i d e marriage by the subsequent marriage of the p a r e n t s . 
There i s yet another s i t u a t i o n recognised by some s o c i e t i e s where 
the f a t h e r of a c h i l d who was born without the marriage of h i s 
parents i s accorded r i g h t s , i f the f a t h e r acknowledged h i s r e ­
s p o n s i b i l i t y f o r the b i r t h of the c h i l d . The s i t u a t i o n s where 
the p a r e n t s marry a f t e r the b i r t h of the c h i l d , and where the 
f a t h e r acknowledges t h e p a t e r n i t y of the c h i l d , a r e i n many 
s o c i e t i e s equated w i t h the s t a t u s c r e a t e d by the b i r t h of the 
c h i l d born d u r i n g a v a l i d marriage. There are s i t u a t i o n s where 
the c h i l d was born when the marriage of the parents was v o i d . 
The s t a t u s of l e g i t i m a c y created by these s i t u a t i o n s i s g e n e r a l l y 
d i s t i n g u i s h e d from the s t a t u s of i l l e g i t i m a c y c r e a t e d i n the 
absence of a l l these s i t u a t i o n s . 

I t i s important t o p o i n t out t h a t the l e g a l and s o c i a l d i s t i n c -

1. The Common Law concept of the a c q u i s i t i o n of Legitmacy Status 
through marriage of the parents i s u n i v e r s a l . 

2. T h i s i s by subsequent marriage of the par e n t s a f t e r b i r t h 
known as L e g i t i m a t i o n . 

3 . This c o n s i s t s of v e s t i t u r e acts i n d i c a t i v e of acknowledgement 
o f r e s p o n s i b i l i t y . See S a l v a g e v Ma c f o y (1909) Ren. 
G.C.R. 50. 

4. See s.38 (2) Matriominal Causes Act 1970, the Legitimacy Act 
has many no p r o v i s i o n . But see Adeabola v Folaranim (1921) 
3 NLR.89 Coker v Coker 17 NLR.55. 

5. See Legitimacy Act. 
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t i o n between the two kinds of st a t u s i s i n v e t e r a t e i n our s o c i e ­
t i e s . I t i s however an a r t i f i c i a l d i s t i n c t i o n created by s o c i e t y 
f o r i t s own p r o t e c t i o n , but a t t r i b u t a b l e e s s e n t i a l l y t o circum­
s t a n c e s o f t h e b i r t h o f t h e c h i l d . The c h i l d who i s s u b j e c t 
matter of the d i s t i n c t i o n and who s u f f e r s from the d i s a b i l i t i e s 
c r e a t e d by the d i s t i n c t i o n has not c o n t r i b u t e d t o the s t a t u s 
a t t r i b u t e d t o him. 
C o n f l i c t i n g marriage laws 
The more complex and complicated l e g a l s i t u a t i o n a r i s e s when a 
c h i l d i s born i n c i r c u m s t a n c e s of c o n f l i c t i n g m a r r i a g e laws. 
There are two systems of l e g a l l y approved marriages i n our s o c i e ­
t y . Marriage under the Marriage Act, which p r o h i b i t s a p l u r a l i t y 
of wives and f o r b i d s the c o - e x i s t e n c e of a marriage whatsoever 
w i t h any othe r person, before or a f t e r . Any v a l i d marriage w i t h 
another b e f o r e a marriage under the M a r r i a g e A c t , r e n d e r s t he 
subseguent marriage i n v a l i d . 2 A l l marriages subseguent t h e r e t o 
are a l s o i n v a l i d . 3 

On the other hand, marriage under customary law does not p r o h i b i t 
the e x i s t e n c e of any othe r marriage w i t h any ot h e r woman bef o r e 
or a f t e r the marriage. This i n c l u d e s marriage under the Marriage 
Act. T h i s , however, i s not the p o s i t i o n now. The i n t e r v e n t i o n of 
modern l e g i s l a t i o n renders subseguent marriages under the Mar­
r i a g e Act i n v a l i d . 
A marriage under I s l a m i c Laws a l l o w s the man t o have not more 
than f o u r wives a t the same ti m e . I t seems t o me t h i s contem­
p l a t e s marriages under I s l a m i c Law. 
The s i t u a t i o n i s more complicated when a man mar r i e d under the 
Ma r r i a g e A c t , and w h i l s t so m a r r i e d m a r r i e s another woman a t 
Customary Law o r I s l a m i c Law. Or where a man m a r r i e d under 
Customary Law, m a r r i e s a n o t h e r woman under I s l a m i c Law. The 
statu s of a c h i l d born t o the p a r t i e s may give r i s e t o d i f f i c u l t 
l e g a l conseguences notwithstanding the appearance of l e g a l i t y of 
the conduct of the parents. In the aforementioned circumstances, 
the b i r t h w i l l r e s u l t i n guestionable s t a t u s of the c h i l d r e n . The 
c h i l d may be regarded l e g i t i m a t e as t o one law, and i l l e g i t i m a t e 
as to the other, r e s u l t i n g i n a s i t u a t i o n of l i m p i n g l e g i t i m a c y . 
The circumstances we have enumerated above can be c l a s s i f i e d i n t o 
b i r t h d u r i n g marriage, or i t s a m e l i o r a t i o n t h e r e o f , or as b i r t h 
o u t s i d e marriage. Whereas the f i r s t circumstance r e s u l t s i n the 
l e g i t i m a c y of the c h i l d , the l a t t e r r e s u l t s i n i l l e g i t i m a c y . 

1. See the Marriage Act. 
2. See s . 3 3 ( i ) , 35, 47, 48 Marriage Act. 
3. See Cole v Ak i n y e l e (1960) S.F.S.C. 
4. See s.47 Marriage Act. 
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Consequences of the status 
The norms produced by these s i t u a t i o n s are those r e c o g n i s e d i n 
l e g a l terms as the status of l e g i t i m a c y and i l l e g i t i m a c y . L e g i t i ­
macy i s the status of being born i n l a w f u l wedlock. I l l e g i t i m a c y 
i s the converse. These are the o n l y s t a t u s which can a r i s e from 
c i r c u m s t a n c e s of b i r t h . L e g i t i m a c y i s an i n d i c i u m of b i r t h i n 
l a w f u l m a r r i a g e . I t i s conceded t h a t marriage i s not the o n l y 
s i t u a t i o n which can r e s u l t i n l e g i t i m a c y of a c h i l d . B i r t h i n 
l a w f u l marriage i s a c r i t e r i o n of a l l v a l i d marriages. I t i s not 
p e c u l i a r t o monogamous marriages. This was very l u c i d l y p o i n t e d 
out i n Bamgbose v D a n i e l 1 when c o n s t r u i n g s e c t i o n 36 of t h e 
Marriage Act, where i t was s a i d : 

"As a matter of c o n s t r u c t i o n and on the a u t h o r i t i e s r e f e r r e d 
t o , i t cannot i n t h e i r Lordships' opinion be l i m i t e d i n i t s 
l o c a l a p p l i c a t i o n t o c h i l d r e n who are the i s s u e of monoga­
mous unions ..." 

The somewhat r i g i d , and i n some s o c i e t i e s i n f l e x i b l e , dichotomy 
between l e g i t i m a c y and i l l e g i t i m a c y which f o l l o w s circumstances 
of b i r t h appears t o have governed the r i g h t s and d u t i e s which 
a t t a c h t o the r e l a t i o n s h i p of parent and c h i l d i n almost a l l 
s o c i e t i e s . L e g i t i m a c y makes the i s s u e the l a w f u l c h i l d of h i s 
f a t h e r . I t v e s t s i n the c h i l d the r i g h t t o demand the care and 
support of the f a t h e r i n t e r v i v o s and a l s o confers on him succes­
s i o n r i g h t s t o the e s t a t e of h i s f a t h e r on i n t e s t a c y . Among the 
B i n i s of N i g e r i a , which f o l l o w the primogeniture p r i n c i p l e , the 
f i r s t son born i n a v a l i d marriage cannot be excluded from i n h e r ­
i t a n c e . 

An i l l e g i t i m a t e c h i l d i s i n s t r i c t sense not i n law the c h i l d of 
the man regarded as h i s f a t h e r . This i s founded on the p r i n c i p l e 
t h a t a man h a v i n g not m a r r i e d t he mother i s not e n t i t l e d t o 
b e n e f i t from the product of her womb. I t i s couched i n the apho­
r i s m t h a t a man cannot p r o f i t from h i s own wrong doing. The two 
concepts are a n t i t h e t i c . They are mutually e x c l u s i v e . 
The p l u r a l nature of our s o c i e t y and the operation of c o n f l i c t i n g 
moral and s o c i a l values governing the marriage i n s t i t u t i o n has 
complicated the i s s u e s f u r t h e r . I have a l r e a d y r e f e r r e d t o the 
systems of marriage recognised by our l e g a l system. The l i b e r a l 
p o l i c y of customary law and the e s s e n t i a l accommodating nature of 
polygamous mariages a l l o w s the co-e x i s t e n c e of marriages under 
customary law which are polygamous w i t h marriage under the Mar­
r i a g e A c t which are monagamous. Customary law regards as h i s 
l e g i t i m a t e c h i l d r e n , i s s u e s born t o a man by v a r i o u s women i n 
such circumstances. Customary law goes f u r t h e r t o confer l e g i t i ­
macy stat u s on c h i l d r e n born to a man by a woman or women outside 
h i s monogamous marriage. 

1. See (1955) AC 107 Savage v Macfoy Ren. G.C.R.50. 
2. See Savage v Macfoy (1909) Ren. G.C.R.50. 
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J u d i c i a l determination of circumstances of b i r t h 
A l t h o u g h t h e r e i s no l e g i s l a t i o n p r o t e c t i n g t h e a f o r e - s t a t e d 
s i t u a t i o n , the c o u r t s by a n a l o g i c a l j u d i c i a l r e a s o n i n g of the 
e s s e n t i a l character of monogamous mar r i a g e s 1 , and the i n t e r p r e t a ­
t i o n of assumed p u b l i c p o l i c y i n p r o t e c t i o n of monogamous mar­
ri a g e s have extended the meaning and adopted the view t h a t a man 
who has married under the Marriage Act, cannot w h i l s t so married 
confer the status of l e g i t i m a c y t o any c h i l d born t o him ou t s i d e 
h i s marriage 2• The e f f e c t of t h i s view i s t h a t a c h i l d born under 
such circumstances cannot be rendered l e g i t i m a t e by any a c t of 
h i s p u t a t i v e f a t h e r d u r i n g the e x i s t e n c e of the monogamous mar­
r i a g e 3 . 
This s i t u a t i o n was cons i d e r e d i n Alake v P r a t t & O r s 4 where the 
court found t h a t although the c h i l d r e n were acknowledged by t h e i r 
p u t a t i v e f a t h e r who was married under the Marriage Act t o a woman 
not t h e i r mother, they c o u l d not be regarded as h i s l e g i t i m a t e 
c h i l d r e n . This i s because 

"... although l e g i t i m a t e under the laws of t h i s country, i t 
was i n c o m p a t i b l e w i t h p u b l i c p o l i c y t h a t c h i l d r e n born out 
of wedlock should be placed on the same f o o t i n g as c h i l d r e n 
born i n wedlock". 

I t seems t h i s view was i n f l u e n c e d by the e a r l i e r p o s i t i o n of the 
court i n In re Adadevoh, where the Court d e c l a r e d , 

"where t h e r e are c h i l d r e n born i n l a w f u l wedlock, c h i l d r e n 
born out of wedlock should be excluded from p a r t i c i p a t i n g i n 
the d i s t r i b u t i o n of the e s t a t e of t h e i r f a t h e r , but i f the 
c h i l d r e n of the deceased are a l l of the same s t a t u s , t h a t i s 
born w i t h o u t m a r r i a g e , they c o u l d i n h e r i t t h e i r f a t h e r ' s 
p r o p e r t y . " 6 

The o r d i n a r y i n t e r p r e t a t i o n of t h i s dictum i s t h a t both catego­
r i e s of c h i l d r e n , namely, those born i n l a w f u l wedlock, and those 
born o u t s i d e marriage are e n t i t l e d t o i n h e r i t t h e i r f a t h e r ' s 
p r o p e r t y . However, a l l those born out of l a w f u l wedlock are not 
e n t i t l e d t o p a r t i c i p a t e i n the i n h e r i t a n c e t o g e t h e r w i t h those 
born i n l a w f u l wedlock. The s i t u a t i o n i s d i f f e r e n t where there i s 
no c o n f l i c t . That i s , where each group of the c h i l d r e n are those 
e i t h e r born i n l a w f u l wedlock, or without marriage, they w i l l be 

1. See In re Somefun 7 W.A.C.A. 156. 

2. See In re Sarah Adadevoh. 13 W.A.C.A. 304. 
3 . See Alake v P r a t t (1955) 13 W.A.C.A. 20. 
4. I b i d . 
5. I b i d . 
6 . See 13 W.A.C.A. 304. 
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e n t i t l e d according t o the laws governing them t o i n h e r i t . 

Our law has not accepted the i n s u l a r common law view t h a t l e g i t i ­
macy of i s s u e i s t i e d i n e x t r i c a b l y to the marriage of the parents 
of the de c u i u s i n Re Herbert Macaulav, 1 the F e d e r a l Supreme 
Court r e f e r r i n g to the concept s a i d : 

"... i t was o n l y intended as a warning t h a t great c a u t i o n 
ought t o be e x e r c i s e d i n a c c e p t i n g a c o n t e n t i o n t h a t i n 
c e r t a i n circumstances a person born out of wedlock must be 
regarded i n law as l e g i t i m a t e . I do not t h i n k f o r one moment 
t h a t the c o u r t intended t o suggest t h a t i f such N a t i v e Law 
and Custom were proved, and a c h i l d born out of wedlock was 
to be h e l d l e g i t i m a t e under the law i n N i g e r i a , there could 
i n e f f e c t be d i f f e r e n t grades of l e g i t i m a c y so as t o a f f e c t 
t h e i r r i g h t s of succession". 2 

The court went on to hold i n favour of the l e g i t i m a c y of c h i l d r e n 
n o t w i t h s t a n d i n g t h a t they were not i s s u e s of a v a l i d marriage. 
The c o u r t d i d not regard the marriage of the parents as a r e l e ­
vant s u b j e c t f o r i n v e s t i g a t i o n . I t a l s o was of the view t h a t 
p u b l i c p o l i c y demanded th a t the courts should not hold otherwise. 
This i s because s i n c e Yoruba Customary Law h e l d the c h i l d r e n t o 
be l e g i t i m a t e by acknowledgement of p a t e r n i t y ; the q u e s t i o n of 
m a r r i a g e of t h e i r p a r e n t s was i r r e l e v a n t i n c o n s i d e r i n g t h e 
question of t h e i r s t a t u s . 

From the e a r l y d e c i s i o n s of Savage v Macfoy, 3 Cole v C o l e 4 t o the 
l a t e r d e c i s i o n s of Make v P r a t t 5 , Bamgbose v D a n i e l 6 and Cole v 
A k i n y e l e 7 our c o u r t s have c o n s i s t e n t l y w r e s t l e d w i t h the d i f f i ­
c u l t i e s posed to the moral ethos of our s o c i e t y by the i n t r a c t a ­
b l e i s s u e s of r e c o n c i l i n g the c o n f l i c t i n g moral values on which 
the two c u l t u r a l values supporting the concepts of l e g i t i m a c y i n 
our l e g a l system are founded. 

The norms c r e a t e d by circumstances of b i r t h are l e g a l conse­
quences. Our law r e c o g n i s e s the s t a t u s of l e g i t i m a c y and the 
d i f f e r e n t s i t u a t i o n s t h a t can produce t h a t s t a t u s . Again the 
status of i l l e g i t i m a c y i s recognised. The question we have posed 
t o o u r s e l f i s whether circu m s t a n c e s of b i r t h can c o n s t i t u t e a 

1. I b i d . 
2 . (1909) Ren. G.C.R.I. 

3 . (1908) INLR 15. 
4. (1955) 15 W.A.C.A. 20. 
5. (1955) A.C. 107. 
6 . (1960) 5 FSC.84 In r e Odulaya (1964) LLR.108; Abisoqun v 

Abisogun. 
7 . (1963) IAIINLR 248. 
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human r i g h t s norm? 

C r i t i c a l a p p r a i s a l of the p o s i t i o n 

I have a l r e a d y s e t out the p r o v i s i o n s of s e c t i o n 39(2) of the 
C o n s t i t u t i o n 1979 which p r o h i b i t s the s u b j e c t i o n of any person t o 
d i s a b i l i t y or d e p r i v a t i o n merely by reason of the circumstances 
of h i s b i r t h . 

The i n i t i a l r e a c t i o n i s t h a t s i n c e the circumstances of b i r t h 
g i v e r i s e t o the s t a t u s of l e g i t i m a c y and i l l e g i t i m a c y , and the 
f a c t t h a t the i l l e g i t i m a t e qua the l e g i t i m a t e s u f f e r s a d i s a b i l i ­
t y o r d e p r i v a t i o n a r i s i n g from h i s b i r t h , s e c t i o n 39(2) has 
p r o v i d e d a remedy. Again, even w i t h i n the s t a t u s of l e g i t i m a c y 
r e c o g n i s e d by the law t h e r e are d i f f e r e n t grades w i t h d i f f e r e n t 
i n c i d e n t s a t t a c h i n g t o each. I t i s these i n c i d e n t s attendant on 
t h e b i r t h of a p e r s o n which a r e t h e f undamental i n a l i e n a b l e 
r i g h t s the enjoyment of which has been pr o t e c t e d by the C o n s t i t u ­
t i o n . Having been born, a c h i l d i s e n t i t l e d n a t u r a l l y t o a l l the 
i n c i d e n t s of such b i r t h . 

The l e g a l and moral r u l e s r e l a t i n g t o the d i s c r i m i n a t i o n between 
c h i l d r e n born i n a v a l i d marriage and those not so born have been 
c r e a t e d and developed by s o c i e t y t o p r o t e c t the i n s t i t u t i o n of 
marriage, which i s the f o u n d a t i o n of i t s primary u n i t . The p r o ­
t e c t i o n i s from d i l u t i o n and subsequent d i s i n t e g r a t i o n a r i s i n g 
from the moral l a x i t y of i t s members. The r u l e s which are proper­
l y d i r e c t e d a t the p a r e n t s , u n f o r t u n a t e l y now o p e r a t e h a r s h l y 
against the innocent c h i l d , who i s the i n e v i t a b l e product 
of these l e g a l p r o h i b i t i o n and moral lapses. The c r i t i c i s m of the 
i n j u s t i c e of these a t t i t u d e s has been too weak a g a i n s t the con­
s i d e r a b l e weight and i n f l u e n c e of p u b l i c o p i n i o n i n support of 
the m o r a l i t y of the r u l e and j u s t i c e of the p r o v i s i o n . I t i s not 
so c o m f o r t i n g t o observe t h a t the n e g a t i v e a t t i t u d e towards the 
circumstances of the i l l e g i t i m a t e i s somewhat u n i v e r s a l . A l l hope 
i s not l o s t . There i s a p r o g r e s s i v e t h i n k i n g towards a m e l i o r a t i n g 
the s i t u a t i o n . In the United States of America, where the law and 
s o c i a l s i t u a t i o n are s i m i l a r t o t h a t i n N i g e r i a , J u s t i c e Douglas 
has observed of the d i s t r e s s i n g e f f e c t s of the d i s c r i m i n a t i o n . He 
queried i n Levy v frpyiisiana1 

"why should the i l l e g i t i m a t e c h i l d be denied r i g h t s merely 
because of h i s b i r t h out of wedlock? He c e r t a i n l y i s subject 
t o a l l the r e s p o n s i b i l i t i e s of a c i t i z e n , i n c l u d i n g the 
payment of taxes and c o n s c r i p t i o n under the S e l e c t i v e Serv­
i c e A c t . How under our c o n s t i t u t i o n a l regime can he be 
denied r i g h t s which other c i t i z e n s enjoy ?" 

C o n s i d e r e d l o g i c a l l y i t i s both i n a p p r o p r i a t e and an abuse of 
language t o speak of i l l e g i t i m a t e c h i l d r e n without a t the same 
time r e f e r r i n g t o i t s n a t u r a l c o r r e l a t i v e of i l l e g i t i m a t e par­
ents. The former cannot come i n t o e x i s t e n c e w i t h o u t the l a t t e r . 
In r e a l i t y t h e r e can o n l y be i l l e g i t i m a t e p a r e n t s . I f i l l e g i t i ­
mate c h i l d r e n are deprived of any r i g h t s as they now g e n e r a l -

1. 391 v i s 68 (1968). 
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l y a r e , t h i s i s because they f a l l w i t h i n a s o c i o l o g i c a l l y ap­
proved and accepted t e s t which has denied them the e q u a l i t y which 
t h e i r common b i o l o g i c a l o r i g i n w i t h the l e g i t i m a t e bestows. The 
d i s c r i m i n a t i o n against them i s founded on the moral d i s a p p r o v a l 
and l e g a l p r o h i b i t i o n of the conduct of t h e i r p a r e n t s . I t i s 
h a r d l y t h e r e f o r e f a i r t o punish the i l l e g i t i m a t e c h i l d who i s 
merely the r e s u l t of the conduct of h i s parents and i n respect of 
which he cannot share any r e s p o n s i b i l i t y . In Labine v Vincent, 1 

J u s t i c e Brennan of the U n i t e d States Supreme Court has made the 
apt observation t h a t " i t i s c e r t a i n l y unusual i n t h i s country f o r 
a person t o be l e g a l l y disadvantaged on the ba s i s of f a c t o r s over 
which he had no c o n t r o l . " 2 

Notwithstanding these j u d i c i a l h omilies i n favour of the i l l e g i t ­
imate c h i l d and i n support of the demolition of the l e g a l p r o h i ­
b i t i o n s and moral disapprovals erected against the concept of the 
e q u a l i t y of c h i l d r e n a r i s i n g from the cir c u m s t a n c e s of t h e i r 
b i r t h , the dichotomy i s s t i l l p e r s i s t i n g . I t has not been con­
tended t h a t the i l l e g i t i m a t e i s b i o l o g i c a l l y i n f e r i o r or d i f f e r ­
ent. The e f f e c t of the p r e v a i l i n g l e g a l p o s i t i o n and moral sanc­
t i o n s i s t o deprive the i l l e g i t i m a t e of a f a t h e r d e s p i t e p o s i t i v e 
a s s e r t i o n s t o the contrary. 

I t i s p e r t i n e n t t o p o i n t out the a b s u r d i t y of the concept, by 
i l l u s t r a t i o n of the presumption of p a t e r n i t y . A c h i l d born i n 
a d u l t e r y by presumption of l e g i t i m a c y remains the l e g i t i m a t e 
c h i l d of the husband and the mother. This i s an a r t i f i c i a l d i s ­
t i n c t i o n between i l l e g i t i m a t e s born i n a d u l t e r y and o t h e r s . 
Whereas those born i n a d u l t e r y are c o n f e r r e d w i t h f a t h e r s by 
presumption of law and l e g a l f i a t the others are l e f t d e s o l a t e 
and c o n s i d e r e d moral a b e r r a t i o n s and r e j e c t s of the s o c i e t y . In 
such a s i t u a t i o n , the i n d u s t r i o u s b a s t a r d enjoys an advantage, 
when h i s i s a more reprehensive s o c i a l c o n d i t i o n . 

A cursory review of the l e g i s l a t i o n s of the country governing the 
du t i e s of the c i t i z e n or other r i g h t s d i s c l o s e s t h a t i l l e g i t i m a c y 
i s not one of the c o n d i t i o n s f o r determining the o b l i g a t i o n s of 
the c i t i z e n s . The s t a t u s of i l l e g i t i m a c y does not enjoy any t a x 
reb a t e s , r e l i e f s , or d i s p e n s a t i o n i n respect of any d u t i e s ex­
pected of the c i t i z e n . N otwithstanding, prima f a c i e , the f a t h e r 
of an i l l e g i t i m a t e has no s t a t u t o r y l e g a l d u t i e s towards t he 
c h i l d . I t i s tr u e that i n many j u r i s d i c t i o n s l e g i s l a t i o n compel­
l i n g t he f a t h e r t o c o n t r i b u t e t o the maintenance of the c h i l d 
have been enacted. This expedient i s g e n e r a l l y r e l i e d upon. But 
t h i s i s because the p u t a t i v e f a t h e r s s h i r k t h e i r r e s p o n s i b i l i t i e s 
towards the c h i l d r e n . 

In the face of the ever expanding r o l e of the s t a t e i n the order­
i n g of the s o c i e t y , i t cannot ignore i t s r e s p o n s i b i l i t y t o the 

1. 81 S.ct. 1017 (1971). 
2. i b i d . 

3 . See s.147 E v i d e n c e A c t . See a l s o C o l e v A k i n y e l e (1950) 
5 F.S.C. 84. 
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i n n o c e n t c h i l d and the s o c i e t y . The m i l l i o n d o l l a r q u e s t i o n s 
asked have always been, why s h o u l d c h i l d r e n , l e g i t i m a t e and 
i l l e g i t i m a t e , not have the same or equal r i g h t s t o t h e i r parents? 
Why should the i l l e g i t i m a t e be deprived of the r i g h t t o a f a m i l y 
i n the i n t e r e s t of and i n p r o t e c t i o n of the l e g i t i m a t e ? Should 
the law p r o t e c t the l e g i t i m a t e from the i l l e g i t i m a t e a t any time 
or f o r any reason when both are the d i r e c t consequences of the 
a c t of the same person? I t i s understandable f o r the mother of 
the l e g i t i m a t e c h i l d who v o l u n t a r i l y enters i n t o a l e g a l l y recog­
n i s e d s t a t u s , t o be p r o t e c t e d against the mother of the i l l e g i t i ­
mate, whose p o s i t i o n i s both l e g a l l y and m o r a l l y disapproved. 

I t i s d i f f i c u l t t o a p p r e c i a t e why the s t a t e which has eschewed 
d i s t i n g u i s h i n g l e g i t i m a t e and i l l e g i t i m a t e c h i l d r e n i n t h e i r 
o b l i g a t i o n s towards i t should consider i t reasonable t o a l l o w and 
encourage p r i v a t e i n d i v i d u a l s t o enjoy the r i g h t t o d i s c r i m i n a t e . 
S o c i e t y i s b e i n g p r o g r e s s i v e l y more aware of the need f o r t h e 
proper care and comfort of c h i l d r e n . I t w i l l be r e t r o g r e s s i v e t o 
a l l o w the o s t r i c h - l i k e common law m o r a l i t y t o p e r p e t u a t e the 
i n v i d i o u s d i s t i n c t i o n a r i s i n g merely from circumstances of b i r t h . 
The f a c t of i l l e g i t i m a c y i s now g e n e r a l l y b e i n g r e g a r d e d as 
r e l a t i v e l y i r r e l e v a n t . The burdens of i l l e g i t i m a c y i n p u r e l y 
s o c i a l r e l a t i o n s h i p s should be enough. S o c i e t y no longer takes 
f o r granted the i r r e s p o n s i b i l i t y of the f a t h e r of an i l l e g i t i m a t e 
c h i l d . The f a t h e r of an i l l e g i t i m a t e c h i l d can now be compelled 
t o pay s u f f i c i e n t allowance t o the mother f o r the maintance and 
education of the i l l e g i t i m a t e c h i l d . The s t a t e has, c o n s i s t e n t 
w i t h p r e v a i l i n g s o c i a l mores and d i s a p p r o v a l , ceased t o be l e s s 
i n s e n s i t i v e t o p a r e n t a l i r r e s p o n s i b i l i t y of the i l l e g i t i m a t e 
f a t h e r . 

The d i s c r i m i n a t o r y c l a s s i f i c a t i o n of c h i l d r e n i n t o l e g i t i m a t e and 
i l l e g i t i m a t e undoubtedly enjoys both l e g a l b a c k i n g and s o c i a l 
a p p r o v a l . I t i s an a c t of u n j u s t i f i a b l e d i s c r i m i n a t i o n which 
perpetuates i n j u s t i c e . I t i s an i m p o s i t i o n of punishment on the 
r e s u l t s of conduct i n s t e a d of on the p a r t i e s r e s p o n s i b l e f o r 
conduct by the L e g i t i m a c y Laws. This i s tantamount t o p u n i s h i n g 
the c h i l d f o r h i s s t a t u s , i n respect of which he has no r e s p o n s i ­
b i l i t y . S i n c e he cannot a l t e r the s t a t u s , he cannot a v o i d t h e 
punishment. 
In i t s s t r i c t j u r i d i c a l context i t w i l l be s a f e t o assume t h a t 
the Legitimacy Act and a l l l e g i s l a t i v e p r o v i s i o n s which recognise 
the d i s t i n c t i o n between l e g i t i m a t e and i l l e g i t i m a t e c h i l d r e n 
o f f e n d a g a i n s t the p r o v i s i o n s of the C o n s t i t u t i o n . I t i s one of 
the basest acts of i r r a t i o n a l i t y f o r a l e g a l system t o encourage 
the continuance of such a p a i n f u l and u n j u s t i f i e d dichotomy. I t 
i s i n d i s p u t a b l e t h a t the s t a t u s a t t r i b u t e d t o a c h i l d i s t h e 
consequence of the a c t s of o t h e r s . Whatever might be the moral 
c u l p a b i l i t y of the p a r t i e s , which has r e s u l t e d i n the s t a t u s of 
the i l l e g i t i m a t e c h i l d and i t s accompanying d e p r i v a t i o n s , a s t a t e 
s h o u l d not i r r a t i o n a l l y s u b j e c t a s t a t u s t o l e g a l and m o r a l 
d e g r a d a t i o n f o r t h e a c t of o t h e r s . As s e d u l o u s as t h e m o r a l 
arguments i n support of m a i n t a i n i n g the d i s c r i m i n a t o r y l e g a l 
c l a s s i f i c a t i o n of c h i l d r e n i s , i t seems t o me unreasonable t o 
attempt t o r e g u l a t e a r e l a t i o n s h i p by punishing the consequences. 
I f the l e g a l p r o h i b i t i o n i s aimed at p r o m i s c u i t y and a d u l t e r y , 
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the most e f f e c t i v e t a r g e t s should be the a c t u a l p a r t i c i p a n t s 1 . I t 
i s accepted f a c t t h a t n e i t h e r a d u l t e r y nor promiscuous s e x u a l 
r e l a t i o n s h i p n e c e s s a r i l y terminates i n b i r t h of c h i l d r e n . I t may 
or may not. The p a r t i e s do not n e c e s s a r i l y i n the Benthamite 
f a s h i o n have i n t e s t a c y s t a t u t e s i n mind when t a k i n g p a r t i n the 
disapproved conduct. The l o g i c a l r e s u l t of the present a t t i t u d e 
i s t h a t there i s no punishment i n many j u r i s d i c t i o n s f o r a d u l t e r y 
or sexual promiscuity s i m p l i c i t e r . What i s punished i s the conse­
quences t h e r e o f , t h a t i s the i l l e g i t i m a t e c h i l d . Where t h e r e i s 
no c h i l d the conduct of the p a r t i e s does not i n c u r any l e g a l 
s a n c t i o n . 

The above arguments acc e n t u a t e some of the a b s u r d i t i e s of the 
reasons f o r the r e t e n t i o n of the c l a s s i f i c a t i o n based on the 
p r o t e c t i o n of the s a n c t i t y of marriage and the encouragement of 
the i n s t i t u t i o n of marriage. A s t a t e should not impose r e s t r i c ­
t i o n s broader than i t i s necessary f o r the purpose of r e a l i s i n g 
i t s d e s i r e d o b j e c t i v e . Instead of p u n i s h i n g the r e s u l t s of con­
d u c t , i t i s m a n i f e s t l y p r e f e r a b l e t o impose punishments f o r 
f o r n i c a t i o n and a d u l t e r y . This expedient w i l l s u f f i c i e n t l y r e ­
f l e c t s o c i e t a l a t t i t u d e towards the disapproved conduct. I t i s 
c l e a r l y not c o r r e c t t o regard the reasons of the encouragement of 
marriage and f a m i l y l i f e as s u f f i c i e n t grounds f o r r e j e c t i n g 
p o t e n t i a l members of the f a m i l y , whose i n v o l u n t a r y membership i s 
the r e s u l t of an i n d i s p u t a b l e and sometimes undisputed conduct of 
the head of the f a m i l y . 

I t i s a g r i e v o u s i n j u s t i c e t o a l l o w t he moral l a p s e s o f t h e 
parents to determine the status of the c h i l d at b i r t h . An appro­
p r i a t e comment about the i n j u s t i c e of the s i t u a t i o n has observed 
th a t 

"... i t i s evi d e n t t h a t no r a t i o n a l r e l a t i o n , much l e s s a 
compelling j u s t i f i c a t i o n , can be presented by a p o l i c y which 
punishes the c h i l d r e n f o r t h e i r f a t h e r ' s and mother's o f ­
fences a g a i n s t p u b l i c m o r a l i t y . Such s t a t e a c t i o n merely 
succeeds i n punishing a scape-goat, and an extremely v u l n e r ­
able one at t h a t , a c h i l d . " 2 

Another d i s c r i m i n a t o r y a p p l i c a t i o n of the concept of l e g i t i m a c y 
r e s u l t i n g from the circumstances of b i r t h i s the operation of the 
i n t e s t a c y laws i n favour of the l e g i t i m a t e c h i l d . The i n t e s t a c y 
laws c l e a r l y e x c l u d e i l l e g i t i m a t e c h i l d r e n , p r o b a b l y on t h e 
presumption t h a t i f the f a t h e r had l e f t a W i l l , such would have 
been h i s i n t e n t i o n . Hence where i n a W i l l r e f e r e n c e i s made t o 
c h i l d r e n , the presumption i s t h a t l e g i t i m a t e c h i l d r e n alone are 
intended, unless i t could be gathered from the W i l l t h a t i l l e g i t -

1. See s e c t i o n s 47, 48 of the Marriage A c t , and s e c t i o n s 384, 
387, 388 of the Penal Code p r e s c r i b i n g punishments. 

2. See B o l t z " I n h e r i t the whirlwind. The i l l e g i t i m a t e c h i l d and 
the need f o r s t a t u t o r y equal p r o t e c t i o n " New Dimensions i n 
L e g i s l a t i o n , Vol.2, Number 1. 
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imate c h i l d r e n were a l s o i n contemplation of the maker. 1 

At l e a s t two d e c i s i o n s of our c o u r t s have i l l u s t r a t e d t h a t the 
presumption though u s e f u l i n theory, i s not always f o l l o w e d . In 
re Egbuna,2 and i n Onwudinjoh v Onwudinjoh 3 where the f a t h e r l e f t 
a W i l l , h i s i l l e g i t i m a t e c h i l d r e n were not excluded. In the l i g h t 
of our l o c a l e x p e r i e n c e and the g e n e r a l c o n s i d e r a t i o n of t h e 
p o s i t i o n of c h i l d r e n qua t h e i r f a t h e r , i t i s d o u b t f u l whether the 
p r e s u m p t i o n i n f a v o u r of l e g i t i m a t e c h i l d r e n i s i n t h e b e s t 
i n t e r e s t of the s t a t e and the f a m i l y . 

The i n j u s t i c e of the law and the s o c i a l s a n c t i o n attendant upon 
circumstances of b i r t h makes a c e r t a i n measure of s t a t e i n t e r v e n ­
t i o n not only d e s i r a b l e but imperative. The recognised b i o l o g i c a l 
e q u a l i t y of a l l c h i l d r e n i r r e s p e c t i v e of the c i r c u m s t a n c e s of 
t h e i r b i r t h should be extended by l e g a l r e c o g n i t i o n of a l l the 
r i g h t s which are fundamental to a c h i l d . The s t a t e by r e c o g n i s i n g 
the p r e v a i l i n g c l a s s i f i c a t i o n i s i n a s u b t l e and s o p h i s t i c a t e d 
manner d i s c r i m i n a t i n g against a group who are not r e s p o n s i b l e f o r 
t h e i r s t a t u s , and are impotent i n e f f e c t i n g a l t e r a t i o n , because 
they cannot e f f e c t i v e l y r e j e c t the s t a t u s . The c h i e f malady w i t h 
the problem of the d i s c r i m i n a t i o n against circumstances of b i r t h 
which s e c t i o n 39(2) p r o h i b i t s i s the d i s t i n c t i o n between those 
who are l e g i t i m a t e and those who are not. This d i s t i n c t i o n i n ­
volves both l e g a l and s o c i a l d i s a b i l i t i e s approved and supported 
by the law. 

Conclusion 

I t cannot now be denied t h a t a c h i l d , whatever the circumstances 
of h i s b i r t h , i s e n t i t l e d t o c e r t a i n i n a l i e n a b l e r i g h t s . He has a 
r i g h t t o be maintained by h i s p a r e n t s . He i s e n t i t l e d t o enjoy 
h i s innocence and should not be subjected t o any l e g a l d i s a b i l i t y 
or moral s a n c t i o n because of the conduct of h i s parents or any 
o t her person. The d e p r i v a t i o n of these r i g h t s c o n c i s e l y s t a t e d 
are the consequences of d i s c r i m i n a t o r y l e g i s l a t i o n and moral 
s a n c t i o n s a r i s i n g from the p r e v a i l i n g concept of i l l e g i t i m a c y . 
The most e f f e c t i v e way, however, of s e c u r i n g compliance w i t h the 
c o n s t i t u t i o n a l p r o v i s i o n i s the r e c o g n i t i o n by the c o u r t s t h a t 
the l e g a l p o s i t i o n has been abo l i s h e d on a proper i n t e r p r e t a t i o n 
of s.39(2) • The new l e g a l p o s i t i o n i s t h a t a c h i l d however born 
should be regarded as the l e g i t i m a t e c h i l d of the f a t h e r . T h i s 
w i l l o b v i a t e the n e c e s s i t y of r e s o r t i n g t o the o t h e r expedients 
such as marriage and acknowledgement of p a t e r n i t y as acts c o n s t i ­
t u t i v e of the s t a t u s of l e g i t i m a c y . The p r o v i s i o n s of s e c t i o n 
39(2) of the C o n s t i t u t i o n 1979 are c l e a r and unambiguous. 
I t i s without doubt d i s c r i m i n a t o r y t o deny a c h i l d the r i g h t s of 

a l e g i t i m a t e c h i l d merely because the law c l a s s i f i e s him as i l l e ­
g i t i m a t e merely because of the circumstances of h i s b i r t h . This 

1. See Re B l e c k l y (1920) 1 Ch.450 at p.461. 
2. (1945) 18 N.L.R.I. 
3 . (1957) 2 E.A.L.R.I 
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i s p r e c i s e l y what the c o n s t i t u t i o n a l p r o v i s i o n p r o h i b i t s . Accord­
i n g l y circumstances of b i r t h i s a human r i g h t s norm which enjoys 
c o n s t i t u t i o n a l p r o t e c t i o n . 
The c o u r t s are now f r e e and s u f f i c i e n t l y armed w i t h the p r o v i ­
s i o n s of s e c t i o n 39(2) of the C o n s t i t u t i o n 1979, t o s t r i k e down 
any l e g i s l a t i o n or p r i v a t e a c t s which d i s c r i m i n a t e s a g a i n s t any 
person on grounds of the circumstances of h i s b i r t h . The c o u r t s 
w i l l , i n d o i n g t h i s , be g i v i n g e f f e c t t o the c o n s t i t u t i o n a l 
p r o v i s i o n and doing j u s t i c e t o a c l a s s long oppressed by negative 
m i s d i r e c t e d moral s a n c t i o n s . I t i s the s a c r e d f u n c t i o n o f the 
c o u r t s t o i n t e r p r e t p u b l i c p o l i c y c o r r e c t l y and r e d i r e c t the 
t r e n d o f p u b l i c o p i n i o n i n a more m e a n i n g f u l manner f o r t h e 
r e a l i s a t i o n of the goals of s o c i e t y . The con d i t i o n s f o r regarding 
circumstances of b i r t h as a human r i g h t s norm have always been 
present i n the s o c i e t y . S e c t i o n 39(2) of the 1979 C o n s t i t u t i o n 
has accomplished the o b j e c t i v e . A c h i l d having been born i r r e ­
s p e c t i v e o f t h e c i r c u m s t a n c e s s h o u l d be a c c o r d e d i t s p r o p e r 
s t a t u s i n the scheme of l e g a l r i g h t s . T h i s r i g h t i s b a s i c and 
fundamental t o a l l t h a t subsequently f o l l o w s . 
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