
INDIA 

Introduct ion 

"Because Indi a i s larg e an d contain s multitudes , because he r 
people ar e ol d an d carr y ove r stubbor n traditions , the y ten d t o liv e i n 
many centurie s a t on e an d th e sam e time. " ..."Ther e i s n o generalisatio n 
so soun d tha t startlin g an d significan t exception s canno t b e foun d t o 
invalidate it ; n o are a s o larg e withi n th e sub-continen t tha t i t 
provides a  base fo r generalisation s abou t th e countr y a s a  whole". 
These sentence s appea r i n th e openin g essa y o f a  YWCA stud y (1971 ) o f th e 
Educated Wome n i n India n Societ y Today . The y ar e usefu l reminder s o f 
the hazard s tha t fac e anyon e writin g abou t an y aspec t o f India n life , 
and appl y mos t particularl y t o th e are a o f famil y la w an d it s relatio n t o 
the wa y peopl e orde r thei r lives . 

The larg e populatio n o f Indi a is made u p o f Hindu s (define d 
now b y la w t o includ e person s wh o ar e Sikhs , Buddhist s an d Jaina s b y 
religion) Muslims , Parsis , Jews , Christian s an d thos e member s o f th e 
Scheduled Tribe s wh o hav e no t bee n brough t withi n th e operatio n o f 
Hindu persona l law . Eac h o f thes e group s hav e thei r ow n persona l law , 
defined b y thei r religiou s affilation , thoug h provisio n fo r cross -
communal marriage s an d thei r consequence s hav e bee n mad e throug h Act s 
like th e Specia l Marriag e Ac t an d th e India n Successio n Act . Thes e 
have als o give n som e freedo m t o choos e matrimonia l an d famil y regime s 
to thos e wh o wishe d t o op t ou t o f adherin g t o th e custom s an d practice s 
of thei r communities . Sinc e th e purpos e o f thi s pape r i s t o loo k a t 
the ways i n which famil y functionin g an d famil y la w an d practic e 
inter-relate, especiall y i n th e handlin g o f famil y problems , i t seeme d 
most usefu l t o dea l her e onl y wit h Hindus , without discountin g th e 
influence o f th e presenc e o f othe r group s withi n th e countr y wit h othe r 
ways o f functionin g an d othe r solution s t o th e sam e problems . 

Historical Backgroun d 

Some historica l backgroun d i s necessary i f th e wa y famil y la w ha s 
been developin g i n th e las t thirt y year s i s t o b e comprehensible . 
The Britis h presenc e i n Indi a ha s ha d a  marked, an d stil l continuing , 
influence o n thi s development . Thi s ha s bee n eviden t i n a  number o f 
ways. Th e manne r i n which th e Britis h too k an d hel d Indi a calle d les s 
for subjugatio n tha n fo r accommodatio n whereve r la w an d orde r considera -
tions mad e thi s possible . I n thes e circumstance s th e religiou s basi s 
of th e persona l law s o f th e variou s group s i n Indi a probabl y assure d 
their preservation . Th e infinit e variet y o f custo m an d usag e foun d 
throughout th e region s an d amon g th e caste s confronte d thos e wit h th e 
responsibility fo r th e administratio n o f justic e wit h th e nee d t o 
bring som e orde r int o thi s field . 

The clai m i s made tha t Hind u La w "ha s th e mos t ancien t pedigre e o f 
any know n syste m o f jurisprudence " (Mulla) . Commentarie s an d Digest s 
have ove r tim e playe d a  critica l rol e i n it s development , bu t i t wa s 
the rol e assigne d t o custo m tha t gav e i t it s vitalit y an d enable d i t t o 
survive th e passag e o f tim e an d changin g circumstances . Th e la w wa s 
based o n ancien t custo m bu t allowe d practice s an d usage s tha t ha d bee n 
followed fo r s o lon g tha t the y achieve d th e statu s o f custom , als o t o 
be included . Th e rol e o f custo m i n creatin g la w wa s full y accepte d an d 
this provide d th e kin d o f flexibilit y tha t a  syste m o f la w neede d i f i t 
were t o mee t th e need s o f s o divers e a  collectio n o f regions , religiou s 
groups an d castes . Unde r th e rul e o f th e Briti.sh , an elemen t o f 
rigidity wa s introduced . Th e judge s an d Distric t Officer s the y 
appointed wer e require d t o administe r Hind u persona l la w i n matter s 
relating t o marriage , famil y right s an d obligations , successio n an d th e 
like i n th e matter s whic h cam e befor e them . The y too k th e advic e o f 
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those the y considere d t o b e leadin g authoritie s i n th e fiel d i n makin g 
their decisions . B y reaso n o f th e operatio n o f th e principl e o f judicia l 
precedent, thei r decision s i n particula r case s becam e effectiv e la w fo r 
whole o f th e Hind u community . Thereafte r change s coul d onl y b e mad e b y 
legislation. Th e proo f o f custo m wa s stil l a n importan t element , bu t th e 
role o f custo m ha d changed . I t woul d n o longe r b e possibl e fo r ne w 
customs t o emerg e t o mee t ne w situations . Th e whol e proces s o f chang e 
and refor m ha d t o tak e a  differen t course . 

Reform throug h legislatio n i n thi s field , applicabl e t o th e whol e 
of India , was, i n th e earl y year s o f Britis h rule , confine d t o propert y 
matters an d th e remova l o f som e civi l disabilitie s arisin g fro m cast e 
rules an d customs . Th e abolitio n o f sutte e i n 182 9 i s a  well-know n 
example. Th e Cast e Disabilitie s Remova l Ac t o f 195 0 provide d tha t an y 
law o r usag e whic h require d tha t an y perso n forfei t right s t o propert y 
by reaso n o f exclusio n fro m th e communio n o f an y religio n o r a s a  resul t 
of bein g deprive d o f membershi p i n a  cast e wa s t o ceas e t o b e enforce d 
in India . Th e Hind u Widows ' Remarriag e Ac t wa s passe d i n 1859 , an d 
Christians an d Hindu s wer e permitte d t o contrac t a  valid marriag e b y 
the India n Christia n Marriag e Ac t o f 1872 . I t i s o f interes t tha t n o 
action wa s take n o n th e emotive , fo r th e British , questio n o f chil d 
marriage unti l 192 9 whe n th e Chil d Marriag e Restrian t Ac t wa s passed . 
Its failure , an d tha t o f subsequen t amendment s t o it , t o materiall y 
change popula r attitude s toward s th e practic e illustrate s th e ineffective -
ness o f attemptin g t o achiev e reform s b y legislatio n wher e thi s conflict s 
with religiou s an d economi c considerations . 

To administe r Indi a th e Britis h neede d Indian s educate d i n Englis h 
and i n th e Britis h wa y o f doin g things . Th e succes s o f thi s educationa l 
programme wa s undeniabl e bu t i t ha d effect s tha t ha d no t bee n foreseen . 
Conflict betwee n India n an d Britis h value s coul d no t b e avoided . T o th e 
British perception , muc h o f Hind u socia l an d famil y lif e bor e hardl y o n 
individuals, an d som e o f th e harshe r aspect s wer e unacceptable . Th e 
responses o f th e India n elite , create d b y th e educationa l system , t o 
these criticism s wa s t o acknowledg e th e nee d fo r reform , bu t ther e wa s 
no agreemen t a s t o what shap e thes e reform s shoul d tak e o r ho w the y 
should b e achieved . Th e resul t wa s tha t ther e wer e tw o mai n reformin g 
streams -  th e Wester n -  oriente d an d th e traditional . Thoug h bot h 
combined t o len d strengt h t o th e Nationalis t movement , thes e tw o stream s 
of though t ar e stil l eviden t wheneve r an y matte r o f la w refor m i s unde r 
discuss ion. 

Population Characteristic s 

In spit e o f th e impressio n lef t b y th e man y larg e an d heavil y 
populated citie s o f India , th e majorit y o f it s peopl e liv e i n th e rura l 
areas. Roughl y speaking , fo r ever y perso n wh o live s i n a n urba n area , 
four liv e i n th e country . Th e censu s table s (1971 ) o n marita l statu s 
confirm tha t everyon e expect s t o b e marrie d a t som e tim e o r anothe r i n 
their lives . Considerin g tha t som e prejudic e stil l exist s agains t 
marrying someon e wit h a  physical o r menta l defec t o r deformity , th e 
small percentag e o f thos e neve r marrie d recorde d fro m middl e ag e onwar d 
must includ e man y o f these . Th e figure s als o recor d th e continue d 
existence o f chil d marriages . O f th e person s betwee n 1 0 and 1 4 who ar e 
shown a s married , 4.49pe r cen t o f th e boy s ar e in tha t ag e group and as many as 
11.53 pe r cen t o f th e girls . I n th e ag e grou p 25-29 , 84.9 5 pe r cen t 
of th e girl s ar e recorde d a s married . Th e pea k amon g me n i s reache d te n 
years later , i n th e 35-3 9 ag e group . O n th e evidenc e o f th e table s also , 
widowhood i s fa r mor e o f a  problem tha n divorce . Th e disparit y betwee n 
the numbe r o f widow s an d o f widower s i n th e highe r ag e grou p suggest s 
that widower s fin d n o difficult y i n re-marrying , bu t tha t i t i s 
otherwise wit h widows . 

The importanc e tha t independen t Indi a attache d t o educatio n ca n 
be see n i n th e word s o f th e Constitutiona l directiv e tha t lai d upo n th e 
State th e dut y t o "endeavou r t o provid e withi n a  perio d o f te n year s 
from th e commencemen t o f thi s Constitution , fo r fre e an d compulsor y 
education fo r al l childre n unti l the y complet e th e ag e o f fourtee n years" . 
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Thirty year s on , participatio n i n ful l tim e educatio n i s stil l a 
privilege o f th e minorit y o f youn g persons . Thoug h thi s statemen t 
reflects th e overal l position , i t conceal s muc h variatio n betwee n th e 
State, fro m th e ver y hig h literac y level s o f Keral a t o th e ver y lo w i n 
such state s a s Bihar , Rajastha n an d Utta r Pradesh . Th e majorit y o f 
those i n school s liv e i n th e urba n areas , an d no t surprisingl y mor e 
boys tha n girl s ge t th e benefi t o f a n education . Thi s imbalanc e i s 
however, rapidl y rightin g itsel f i n th e middl e an d uppe r classes . Muc h 
has bee n writte n abou t th e change s i n famil y lif e tha t hav e bee n an d 
are stil l bein g mad e a s a  resul t o f th e bette r educatio n o f wome n an d 
their entr y int o job s an d profession s tha t wer e onc e exclusivel y male . 
Though a s a  percentage o f th e populatio n o f Indi a the y ar e relativel y 
few i n number , th e influenc e the y hav e bee n abl e t o exercis e i n area s 
such a s la w refor m ha s bee n remarkable . 

Castes an d th e Econom y 

A goo d dea l o f attentio n ha s als o bee n pai d sinc e Independenc e t o 
the re-structurin g an d th e developmen t o f th e economy . I n spit e o f 
a grea t dea l o f investmen t i n heav y industr y an d manufacturin g an d 
considerable growt h i n th e publi c servic e sector , th e majorit y o f 
people wor k i n th e traditiona l sector , bein g engage d mainl y i n 
agriculture, trading , craf t wor k an d construction . I n thi s secto r cast e 
and custo m stil l pla y a  larg e rol e i n determinin g wha t job s ar e don e b y 
them. Amon g th e lowe r caste s ther e i s a n equalit y betwee n me n an d 
women no t enjoye d b y th e highe r castes . Th e job s the y d o ma y diffe r 
by sex , but bot h contribut e t o th e economi c suppor t o f th e family . 
For example , divorc e b y cast e custo m ha s lon g bee n permitte d t o them , 
as i s re-marriag e eithe r upo n deat h o f a  spous e o r divorce . 

In th e moder n sectio n o f th e econom y cast e consideration s als o pla y 
a significan t part , but no t i n th e sam e wa y a s i n th e traditional . 
It i s tru e tha t ne w industrie s hav e opene d u p ne w avenue s o f employmen t 
of educatio n an d training . Th e mobilit y i t ha s offere d t o thos e employe d 
within i t bot h i n term s o f movemen t withi n th e countr y an d o f chang e i n 
status wher e thi s depend s o n th e jo b held , ha s ha d it s effec t o n pattern s 
of famil y livin g an d o n th e influenc e o f caste . Bu t ther e i s very littl e 
evidence tha t eithe r ha s bee n substantiall y weakened , thoug h ther e i s 
evidence o f som e change . 

The framer s o f th e Constitutio n evidentl y intende d t o outla w cast e -
to tak e awa y fro m i t an y lega l recognitio n a s a  facto r i n th e organisa -
tion o f society . It s functio n a s a n effecitv e metho d o f organisin g 
the workin g o f a  larg e an d divers e populatio n wa s discounte d o r perhap s 
not properl y understood . I t wa s propose d instea d t o weld int o on e 
nation al l thes e differen t ethnic , language , religious , regiona l an d 
functional group s usin g th e Wester n politica l theor y o f individua l 
rights, dutie s an d freedoms . I n tryin g t o make sens e o f thi s concep t 
in th e India n situation , i t wa s fel t tha t som e attemp t shoul d b e mad e 
to redres s th e evil s o f cast e throug h positiv e discrimination . Quota s 
for education , trainin g an d employmen t fo r member s o f th e Schedule d 
Castes were introduced . Th e competitio n fo r thes e place s has  encourage d 
persons t o see k suc h classification , an d ma y hav e a t tha t leve l encouragee d 
the perpetuatio n o f a  syste m tha t th e Constitutio n ha d intende d t o 
out law. 

On th e wide r scal e wha t ha s happene d i s tha t th e nee d fo r th e 
political organisatio n o f group s whic h i s on e aspec t o f a  functionin g 
democracy provide d a  new rol e fo r th e cast e groupings . Cast e associa -
tions hav e sprun g u p throughou t th e country . Wher e thes e represen t th e 
interests o f propertie d classes , the y hav e ha d considerabl e succes s i n 
protecting thei r veste d interests , bee n a  vehicle fo r th e exercis e o f 
patronage i n suc h matter s a s th e securin g o f job s an d contracts , an d 
have provide d socia l service s fo r thei r member s o n a  bigger scal e tha n 
heretofore, with excursion s int o housing , th e provisio n o f school s 
and som e welfar e services . Attentio n t o religiou s an d famil y matter s 
still form s part o f thei r duty , thoug h som e o f th e cast e influenc e 
in famil y matters , particularl y amon g th e highe r castes , has bee n erode d 
by th e existenc e o f th e possibilit y o f bot h economi c an d lega l independenc e 
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from it . Cast e association s o f group s lik e harijan s ten d t o functio n i n 
a much mor e overtl y politica l fashion . Regionall y a s wel l a s nationally , 
the appea l t o cast e interest s i s widespread a t th e tim e o f elections , an d 
there seem s littl e doub t tha t democrac y India n styl e wil l guarante e a 
continuing rol e fo r caste s i n th e country . 

Certainly n o on e wh o ha s see n th e pages o f matrimonia l advertisement s 
that continu e t o appea r i n th e local , regional an d nationa l press , an d rea d 
the account s o f th e annua l betrotha l an d matrimonia l fair s o f som e caste s 
will doub t tha t cast e consideration s continu e t o loo m larg e i n famil y 
matters. Ther e i s plent y o f evidenc e tha t eve n thoug h bot h ar e illegal , 
child marriage s continu e t o tak e plac e an d dowr y i s offere d an d bargaine d 
about i n th e matrimonia l arrangement s o f th e uppe r castes . Clearl y th e 
law an d socia l practic e ar e ou t o f step , an d a s i s usua l i n thi s are a o f 
life, whe n thi s happen s th e la w i s ignored . I n orde r t o understan d wh y 
this situatio n obtain s today , an d i s unlikel y t o chang e muc h i n th e future , 
it i s necessary t o loo k a t th e wa y th e famil y i s expecte d t o functio n an d 
the differen t role s i t fulfil s i n India n society . 

Importance o f th e Famil y 

Tradition ha s assigned th e famil y a  centra l rol e i n bot h religiou s 
and secula r matters . Th e interlinkin g o f thes e i s neatl y expresse d i n 
the Hind u theor y o f th e thre e debt s tha t i f a  man die s withou t payin g h e 
must b e bor n again . Thes e ar e firstly , attentio n t o ritua l an d worship , 
secondly learnin g an d teaching , an d thirdly , foundin g a  famil y an d raisin g 
children. I n his lif e a s a  member o f a  famil y h e pay s thes e debt s b y 
obeying hi s elders , learnin g an d practisin g hi s craft , trad e o r job , 
attending t o al l th e ceremonial s an d ritual s tha t hi s religiou s an d famil y 
duties prescribe , marrying an d havin g childre n especiall y a  son , who i s 
necessary t o ensur e bot h hi s spiritua l wellbein g afte r deat h an d th e 
continuation o f hi s famil y o n earth . Thoug h marriag e an d famil y custom s 
vary widel y al l ove r India , the y d o hav e certai n basi c characteristic s i n 
common. On e i s th e importanc e attache d t o marriage . 

To mos t Hindu s still , marriage i s a  sacramen t an d n o norma l ma n o r 
woman shoul d di e withou t receivin g th e sacrament . Th e importanc e attache d 
to thi s ca n b e see n i n a  practice stil l use d amon g som e caste s o f includin g 
in th e buria l ceremonie s o f a  dead spinste r a  ritua l marriage . Marriag e 
in th e Hind u traditio n i s a n allianc e betwee n families , an d ha s a n economi c 
base. I n spit e o f attempt s b y th e centra l Governmen t t o tr y an d minimis e 
this aspec t o f it , ther e i s stil l th e custo m amon g th e poore r caste s o f th e 
giving o f a  bride price , an d o f givin g dowr y t o th e famil y o f bridegroo m 
among th e highe r castes . Bot h thes e practice s aros e fro m th e dut y o f th e 
family t o provid e fo r th e maintenanc e an d welfar e o f al l it s member s -
the brid e becomin g o n marriag e a  member o f th e bridegroom' s famil y i n 
most area s -  and reflectin g th e differen t economi c circumstance s o f th e 
higher an d lowe r castes . 

Since th e rule s o f inheritanc e depen d upo n marriage , th e legitimac y 
of offsprin g i s a n importan t concern . This , take n wit h th e fac t tha t unti l 
recently, th e expectatio n o f lif e wa s ver y short , dictate d marriag e fo r 
a gir l a t o r abou t th e ag e o f puberty , an d earl y marriag e fo r boys . Whil e 
virginity i s stil l important , th e fac t tha t expectatio n o f lif e fo r bot h 
men an d wome n i s increasing , tha t mor e me n an d wome n ar e bein g educate d 
and tha t mor e me n an d wome n ar e bein g educate d an d tha t ne w opportunitie s 
for employmen t ar e openin g u p fo r both , mean s tha t th e ol d way s ar e bein g 
subjected t o ne w strains , an d change s ar e bein g mad e amongs t thos e group s 
most affected . 

The ke y socia l rol e generall y assigne d t o marriag e b y Indian s i s 
in par t du e t o th e importanc e famil y lif e an d organisatio n ha s necessaril y 
assumed i n a  countr y which , a s wel l a s bein g heavil y populated , ha s alway s 
lacked stron g centra l religious , cultura l o r politica l control . Eve n a t 
the heigh t o f Britis h power , overlordshi p wa s share d wit h th e Portuges e 
and th e French , an d India n ruler s wer e recognise d i n som e o f th e regions . 
Individuals functione d throug h thei r families , an d th e socia l an d economi c 
groups forme d b y lik e familie s i n association , thei r interactio n wit h othe r 
groups bein g formalise d o n tha t basis . Th e join t family , o r th e Hind u 
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undivided famil y a s i t i s mor e formall y an d correctl y known , ca n b e see n 
to b e a  logica l adaptio n t o th e circumstance s o f lif e i n th e India n 
sub-continent. I t i s o f interes t tha t it s patter n o f functionin g ha s bee n 
copied b y othe r religiou s group s livin g alongsid e them , a  measure o f it s 
success i n meeting th e need s o f peopl e livin g i n tha t environment . 

A loo k a t th e developmen t o f th e countr y sinc e Independenc e doe s 
not sugges t tha t fo r a  majority o f person s th e nee d fo r th e protection s 
afforded b y th e join t famil y wil l soo n disappear . Centr e an d State s ar e 
constitutionally locke d i n a  long-runnin g powe r struggle . I n th e socia l 
and economi c sector s th e struggl e i s betwee n th e moder n an d th e traditional . 
Having declare d itsel f a  secula r state , Indi a canno t loo k t o religio n fo r 
unity. T o surviv e on e ha s t o us e th e network s available , an d th e family , 
immediate o r extende d i s stil l on e o f th e mos t importan t o f these . 

The Join t Famil y 

Since som e kin d o f join t famil y arrangemen t i s commo n t o mos t 
groups i n India , i t i s necessar y t o loo k i n som e detai l a t th e wa y th e 
joint famil y i s structure d an d ho w it , i n general , functions . Thi s ha s 
implications fo r th e wa y marriage s ar e made , th e expectation s o f marriag e 
partners an d thei r relationshi p wit h othe r famil y members , how marita l 
breakdowns ar e deal t with , an d th e difficultie s tha t ca n aris e i n makin g 
decisions abou t suc h consequentia l matter s a s th e custod y o f children , 
divorce an d th e maintenanc e o f th e divorce d spouse . Researc h o n th e 
Indian famil y ha s i n recen t year s enjoye d som e vogu e amon g sociologists , 
but i t i s i n th e natur e o f the wor k the y d o tha t thi s tend s t o b e 
restricted t o particula r group s i n various part s o f th e country . Ther e 
is som e measur e o f agreement , however , betwee n the m a s t o th e basi c 
structure o f th e join t family , an d wha t i t take s i n term s o f economic s 
and socia l adjustmen t t o mak e i t viable . 

The actua l compositio n o f a  join t famil y ca n var y quit e a  lo t fro m 
time t o time , but basicall y i t i s forme d aroun d thre e generations . Th e 
crucial lin k i s betwee n father , son s an d thei r wive s an d th e childre n o f 
these. Th e father' s wife , a s mother-in-law , ha s a n importan t rol e t o 
play i n it s functioning . Daughter s belongunti l marriag e an d ma y b e receive d 
back upo n widowhoo d o r divorce , thoug h the y hav e n o clai m t o this . Th e 
father's younge r brother(s ) ma y for m par t o f th e household , i f ther e wa s 
no partitio n whe n thei r fathe r died . 

A join t famil y i s "ordinaril y join t .. . i n estat e .. . i n foo d an d 
workshop...." (Mulla , Hind u Law ) but a s th e case s cite d g o o n t o sho w i t 
can remai n join t i n la w eve n thoug h ther e i s n o estate , o r eve n thoug h 
the separat e familie s whic h compris e i t d o no t ea t o r eve n liv e together , 
or d o no t worshi p together . I f howeve r a  famil y ha s bee n joint , an d ha s 
become separate , i n estate , i t cease s t o b e a  join t family . Whethe r a 
family i s join t o r no t seem s i n th e en d t o b e largel y a  questio n o f fact . 
The senio r mal e membe r i s usuall y hea d o f th e famil y an d manage r o f it s 
property. H e normall y ha s overal l contro l o f incom e an d expenditur e an d 
can spen d th e incom e fo r "famil y purposes" , which ar e th e maintenance , 
education, housin g an d welfar e need s o f famil y members , provisio n fo r 
marriage expense s an d dowr y an d fo r religiou s ceremonie s an d othe r suc h 
necessary matters . Th e directio n an d contro l o f famil y business , wher e 
there i s any , i s ofte n als o i n hi s hands . 

The exten t t o which th e live s o f member s o f a  join t famil y ar e unde r 
the contro l o f th e manage r (karta ) ca n b e inferre d fro m lookin g a t th e 
powers h e ca n exercise . Bot h me n an d wome n brough t u p i n thes e surround -
ings hav e t o b e taugh t value s withou t whic h th e syste m woul d b e unworkable . 
Obedience an d submissio n t o th e wil l o f th e elder s an d th e welfar e o f th e 
family a s a  whole ha s t o com e befor e th e satisfactio n o f individua l 
desires an d plans . Fo r women , th e car e o f th e famil y an d relate d member s 
come first . T o receiv e respec t fro m other s the y shoul d sho w themselve s 
pliable, self-sacrificin g an d obedien t t o th e wil l o f thei r husband s an d 
parents-in-law. I n suc h circumstance s individua l choic e o f marriag e 
partners i s unthinkabl e an d i n practic e unworkable . Marriag e i s regarde d 
as a n allianc e betwee n families , an d a s suc h i s ofte n negotiate d an d 
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undertaken fo r faml y reasons , an d whe n thi s fail s t o wor k ou t fo r economic 
or othe r reasons , coul d b e broke n a t th e directio n o f elders . Bot h me n 
and wome n accep t tha t th e husband' s parent s wil l hav e a  goo d dea l o f 
influence ove r th e arrangement s o f thei r marrie d life , particularly i n 
the earl y years , and thei r expectation s o f happines s ar e ver y low . Girls , 
in particular, wh o becom e member s o f thei r husbands ' familie s o n marriag e 
expect t o hav e t o make considerabl e adjustment s s o a s t o fi t int o thei r 
new family , an d d o no t usuall y resen t th e interferenc e o f relative s an d 
parents i n seekin g solution s t o an y problem s tha t ma y arise . 

In a  countr y tha t ha s n o socia l securit y o r welfar e provision , 
except fo r th e smal l minorit y wh o ar e i n th e uppe r rank s o f th e publi c 
service, o r wh o ca n affor d persona l insurance , th e shelte r tha t th e join t 
family ca n provid e i s o f importance . Fo r women , especially , th e clai m t o 
maintenance an d shelte r i s worth protectin g an d mos t wil l pu t u p wit h a 
lot befor e breakin g awa y fro m it . A s wil l b e see n whe n thi s proble m i s 
looked a t i n more detai l later , divorc e doe s no t alway s offe r a n acceptabl e 
way ou t fo r th e partie s an d familie s involved . Th e pligh t o f youn g widow s 
with smal l childre n ca n b e equall y difficul t o f resolution . I f ther e i s 
seen t o b e a  choice i t i s nearl y alway s betwee n degree s o f hardship . 

Whether i n a  famil y o r not , most youn g peopl e stil l expec t tha t 
their marriage s wil l b e arrange d b y thei r parent s o r relatives . Thi s 
aspect o f marriag e continue s t o attrac t a  lo t o f attentio n fro m socio -
logists an d socia l investigators , an d thei r finding s sho w tha t i n th e 
urban area s parent s ar e showin g themselve s increasingl y incline d t o allo w 
their childre n t o expres s preferenc e amon g thos e presente d a s suitabl e 
mates, bu t thi s i s stil l ver y fa r fro m th e fre e choic e permitte d i n mos t 
western countrie s an d whic h form s th e basi s o f thei r marriag e laws . Th e 
attraction o f wha t th e Wes t ha s t o offe r Indi a i n material things , i n 
education an d i n wider opportunitie s fo r employmen t an d trave l ha s no t 
meant tha t wester n socia l value s an d standard s o f behaviou r hav e bee n 
widely accepted , an d thi s i s particularl y tur e insofa r a s relationship s 
bteween th e sexe s i s concerned . Th e famil y ha s a  grea t dea l o f contro l 
over th e socialisatio n o f the young s o tha t th e basi s fo r arrange d marriag e 
still exists . Bu t i t would b e wron g t o sa y tha t th e sprea d o f education , 
the struggl e fo r an d achievemen t o f Independence , th e sprea d o f th e 
public servic e an d larg e ne w industria l development s ha d bee n withou t 
influence o n th e famil y lif e o f Indians . Physically , famil y member s hav e 
moved ou t o f th e join t famil y an d establishe d home s i n othe r part s o f 
the countr y i n th e cours e o f employment . Bu t thi s ha s no t necessaril y 
meant tha t the y hav e cease d t o shar e i n th e famil y estat e o r ar e excuse d 
from thei r par t i n famil y obligations . Th e passag e o f th e Hind u Gain s 
of Learnin g Ac t i n 193 0 provide d a  way o f tacklin g on e o f th e problem s 
which aros e whe n on e membe r o f a  famil y fel t h e wa s bein g undul y 
penalised becaus e o f hi s greate r earnin g power . H e coul d clai m som e o f 
his wo n earning s fo r himsel f an d stil l shar e i n th e estat e o f th e join t 
family. 

Education, especiall y fo r women , ha s pu t considerabl e strain s 
on th e functionin g o f th e join t family . A s me n becam e mor e educate d 
they tende d t o postpon e marriag e unti l thei r educatio n wa s completed . 
They tende d als o t o plac e som e valu e o n th e educationa l leve l o f th e 
women chose n fo r the m a s brides . Bette r educatio n o f wome n opene d 
avenues o f employmen t fo r them . Whil e thi s coul d b e o f valu e t o thei r 
new families , i t als o mean t tha t the y wer e n o longe r th e ver y young , 
pliable, self-sacrificin g person s tha t th e difficul t adjustmen t t o livin g 
as a  bride i n a  join t famil y required . Studie s o n changin g famil y 
relationships suc h a s thos e b y Jurian , lin k the m wit h economi c developmen t 
as well a s th e ris e i n th e leve l o f education , bu t underlin e th e poin t 
that familie s tie s usuall y remai n stron g eve n whe n ther e i s househol d 
separation. Gupt a suggest s i n his Introductio n t o Famil y an d Socia l 
Change i n Modern India , which h e edited,tha t th e famil y wa s undergoin g 
two type s o f developmen t whic h sounde d antithetica l bu t were . in fac t 
complementary. Th e firs t h e describe d a s nucleation , th e secon d 
extension. Th e firs t resulte d fro m th e wis h o f individual s t o see k 
economic independenc e fro m thei r familie s an d possibly , separat e 
residence. A  number o f factor s coul d lea d t o suc h a  decision, includin g 
a desir e t o pursu e persona l goals , fo r whic h i t migh t b e necessar y t o abando n 
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the traditiona l constraint s o n wome n an d b e fre e t o decid e o n th e 
education o f thei r children . Thi s h e call s "functiona l nucleation " 
rather tha n th e establishmen t o f western-styl e nuclea r household , 
and point s pu t tha t i t ofe n doe s no t lea d t o a  disruption o f famil y ties . 
In fact , famil y obligation s migh t b e mor e willingl y honoure d whe n ther e 
is les s persona l stres s i n dail y living . Th e othe r sid e o f th e establis h 
ment o f thes e smal l unit s i s tha t the y bot h nee d suppor t for m an d exten d 
support to , other suc h unit s i n thei r ki n group . Thi s kin d o f suppor t 
may b e receive d fro m an d giv e t o ki n beyon d tha t o f th e member s o f th e 
joint family . H e conclude s tha t "Industrialisation , considere d t o b e 
a major agen t o f famil y disintegratio n i n th e West , has, i n fact , 
reinforced famil y tie s i n Indi a i n severa l ways. " Ther e i s no guarante e 
of course , tha t thi s wil l continu e t o b e th e cas e a s ne w strain s an d 
pressures emerg e fro m changin g conditions , but ther e seem s littl e reaso n 
to doub t hi s conclusio n tha t ".. . thoug h th e famil y i s changin g i t ma y 
be to o earl y t o sa y tha t i t i s losin g it s functiona l unity" . I f tha t 
is th e situatio n fo r th e foreseeabl e future , i t must affec t plannin g 
for th e effectiv e handlin g o f matrimonia l causes . 

Economic Consideration s 

It ha s bee n pointe d out above tha t t o b e viabl e a  join t famil y 
has t o have a n economi c base . Th e possibl e lon g term effec t o f th e Hind u 
Succession Ac t 195 6 o n th e economi c viabilit y o f th e join t famil y wil l b e 
looked a t later . Bu t i t woul d see m appropriat e her e t o loo k a t on e o f 
its economi c aspect s -  th e situatio n o f wome n i n relatio n t o join t famil y 
property. Normall y al l propert y matter s ar e th e concer n o f th e mal e 
manager. Mal e member s ma y contribut e t o th e famil y estate , but a  femal e 
owning propert y canno t ad d thi s i n he r lifetim e t o th e propert y o f th e 
joint famil y int o whic h sh e ha s married . Sh e canno t b e a  coparcener, a s 
she canno t b y birt h acquir e a n interes t i n join t o r coparcenar y property . 
Only male s enjo y thi s right . Bu t sh e ca n b e a  member o f a  joint famil y 
and clai m t o b e maintained, educated , an d marrie d out . of join t propert y 
assets a s wel l a s succee d t o he r husband' s shar e i n it . Thi s doe s no t 
imply tha t sh e canno t contribut e i n othe r ways . Sh e ma y b e allowe d t o 
work, an d i t seem s usua l i n thes e circumstance s tha t wha t sh e earn s i s 
not her s bu t th e propert y o f th e household . 

Marriage i s on e wa y i n which a  woman ca n contribut e t o th e 
economic resource s o f th e famil y o f whic h sh e become s a  part. Th e matte r 
of dowr y i s a n importan t par t o f th e negotiation s whic h accompan y a n 
arranged marriage . I t i s hard t o conceiv e o f marriag e b y choic e fitti n 
into th e framewor k o f join t famil y functioning . Thoug h th e Dowr y Pro -
hibition Ac t wa s passe d b y th e Centra l Governmen t i n 196 1 i t ha s ha d 
little o r n o effec t o n th e practic e o f offerin g an d acceptin g dowr y a s 
a routin e par t o f marriag e arrangement s amon g th e highe r castes . Ram a 
Mehta writin g i n 197 4 abou t th e result s o f he r researc h o n th e Divorce d 
Hindu Woma n reporte d tha t thos e bein g interviewe d ha d eithe r neve r hear d 
of th e legislatio n o r els e dismisse d i t a s irrelevant . Effectively , 
implementation o f th e Ac t depend s o n initiative s take n b y th e States , 
and fe w hav e show n an y willingnes s t o undertak e thi s thankles s task . 

To wome n th e matte r o f dowr y i s importan t i n a  number o f ways . 
Fathers accep t tha t the y wil l hav e t o provid e a  dowry i f the y wan t thei r 
daughters t o b e married . The y als o accep t tha t i t i s a  parental dut y 
to fin d a  husband an d thereb y a  settle d futur e fo r thei r daughters . 
The amoun t o f dowr y wil l perhap s b e th e crucia l facto r i n findin g he r 
a suitabl e husband , thoug h he r appearanc e an d th e leve l o f he r educatio n 
will als o b e take n int o account . Daughter s accep t tha t onc e the y hav e 
been married , an d th e negotiate d dowr y ha s bee n paid , the y hav e n o mor e 
claim upo n thei r parents . I t i s onl y i n ver y exceptiona l circumstance s 
that a  divorced o r widowe d daughte r wil l b e accepte d bac k int o he r nata l 
family, an d sh e know s tha t sh e canno t clai m suc h consideration . 

The adequac y o f he r dowr y ma y b e quit e -literally a  lif e an d 
death matte r for a  bride. Th e hardship s endure d b y he r i n her ne w famil y 
if he r dowr y i s though t b y the m t o b e les s tha n i t shoul d hav e bee n ar e a 
matter o f commo n plac e knowledge . Ill-treatmen t ca n b e physica l a s wel l 
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as mental , an d ma y b e increase d i f i t i s fel t tha t he r parent s ca n thereb y 
be induce d eithe r t o par t wit h more , o r pa y i n ful l wha t ha d bee n negotia -
ted bu t whic h the y foun d themselve s unabl e t o pay . Th e suicid e rat e o f 
young bride s ha s fo r som e tim e bee n a  matter o f concern , bu t i n recen t 
years ther e ha s bee n publi c protes t abou t th e numbe r o f the m wh o di e b y 
burning i n circumstance s wher e suicid e i s unlikely . Th e majorit y o f thes e 
incidents appea r fro m pres s report s t o hav e tw o thing s i n commo n -  ther e 
have bee n dispute s abou t dowr y an d a  join t famil y i s involved . I n Delh i 
alone betwee n 197 7 an d 198 1 th e annua l rat e o f suc h death s -alleged an d 
reported ha s bee n betwee n thre e an d fou r hundred . I n othe r large r cities , 
there hav e bee n simila r numbers , thoug h prosection s ar e fe w an d fa r 
between an d conviction s ca n b e numbere d i n singl e figures . Clearly , 
there ar e situation s tha t th e Divorc e Ac t doe s no t provid e a  way o f dealin g 
with, .even takin g int o accoun t th e amendmen t o f 197 6 whic h appeare d t o 
offer "easier " divorce . Th e existenc e an d siz e o f th e proble m cast s 
doubts o n th e relevanc y an d effectives s o f th e divorc e laws . I t seem s 
likely tha t th e ver y individua l basi s o f thei r provision s doe s no t fi t 
with th e need s an d circumstance s o f join t famil y living . 

The join t famil y ha s bee n describe d i n som e detai l becaus e 
it appear s fro m lookin g a t a  rang e o f studie s o n th e famil y i n Indi a 
that ther e i s agreemen t tha t i t continue s t o b e a  most importan t 
influence o n th e formatio n o f attitude s abou t famil y living . Thes e 
include th e dutie s an d obligation s tha t attac h t o bein g a  member o f 
family an d patter s o f conduc t betwee n th e generation s an d betwee n th e 
sexes tha t ar e acceptable . I t i s difficul t t o access , usin g censu s 
returns base d upo n number s i n households , ho w man y person s behav e a s 
though the y wer e livin g i n a  join t family . Join t famil y lif e i s no t 
always co-inciden t -  i f indee d i t eve r wa s -  with livin g i n on e house -
hold an d eatin g together . Sociologist s refe r t o join t an d t o 
"supplemented nuclea r families " (Kolenda ) a s separate , no t becaus e the y 
function differentl y s o fa r a s th e wa y famil y member s behav e i s concerned , 
but becaus e i t i s har d t o fin d a  tid y physica l definitio n o f a  join t 
family. 

Insofar a s th e la w relate s t o famil y problem s an d disputes , 
the realit y woul d see m t o b e mor e importan t tha n th e accurac y o f th e 
definition. Eve n th e evidenc e o f th e breakin g o f join t familie s ma y 
mean n o mor e tha n th e formatio n o f ne w ones . I t i s possibl e tha t incom e 
tax return s woul d provid e a  better guid e t o th e existenc e an d persistenc e 
of join t familie s tha n eithe r sociologica l researc h o r censu s data . 

Nuclear Familie s 

The importanc e attache d t o th e join t famil y shoul d no t b e take n 
as denyin g tha t ther e ar e nuclea r familie s i n Indi a an d tha t thei r number s 
are o n th e increase . Westernizatio n i n bot h socia l an d economi c develop -
ment ha s helpe d th e proces s o f modernisatio n an d urbanisation . Wit h 
greater economi c an d geographica l mobility , th e establishmen t o f nuclea r 
families i s made relativel y easy . I t ha s als o bee n helpe d b y a n increas e 
in th e leve l o f educatio n o f men , an d mor e particularl y women , an d th e 
later ag e o f marriag e tha t seem s t o follo w upo n this . I t i s muc h harde r 
for a  well-educated woma n i n he r twentie s t o accep t he r plac e a s a  junio r 
member i n a  famil y tha n i t would b e fo r a  teenage d girl , an d th e stresse s 
she ca n experienc e hav e bee n documente d i n a  number o f sociologica l studies , 
As acces s t o educatio n fo r wome n improves , th e generationa l educatio n ga p 
that develop s betwee n th e member s o f th e grou p tha t benefi t fro m i t an d 
the olde r women , undermine s th e authorit y o f th e mother-in-la w wh o 
occupies suc h a  pivota l rol e i n join t families . Th e resultin g conflict s 
will hav e helpe d alon g th e decisio n t o for m nuclea r households . A s i t 
will b e a  lon g tim e befor e eve n basi c educatio n i s widesprea d amon g 
women, i t ca n b e expecte d tha t th e join t famil y attitude s wil l continu e t o 
be th e dominan t ones . 
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New Pattern s o f Livin g an d Constraint s o n the m 

For peopl e determine d t o leave , or escap e fro m th e join t family , 
there hav e bee n othe r way s besid e forma l partitio n o f propert y b y whic h 
they coul d achiev e this . Fo r example , th e Specia l Marriag e Ac t o f 187 2 
provided a  way. Thoug h thi s wa s passe d ostensibl y t o permi t Hindu s an d 
Christians t o marry legally , i t ha s als o bee n use d b y Hindu s eithe r wher e 
spouses ar e o f differen t caste s o r a s a  way o f declarin g independenc e o f 
the join t family . Marriag e unde r tha t Ac t resulte d i n automati c 
severance o f a  person fro m th e join t family . Th e Specia l Marriag e Ac t o f 
1954 retain s tha t provision . 

A number o f sociologist s (e.g . Srinivas , Mehta) hav e note d 
hat i t i s th e Brahmin s wh o ar e mos t read y t o adop t ne w pattern s o f livin g 
and appea r mos t affecte d b y Wester n ideas . On e o f th e way s i n which th e 
new freedo m fro m th e traditiona l constraint s o f famil y an d cast e begi n 
to sho w themselve s i s i n payin g littl e o r n o attentio n t o structure s fo r 
these group s o n matter s suc h a s mat e selection , marita l behaviou r an d 

the honourin g o f famil y obligations . I n short , clas s consideration s becom e 
more importan t tha n cast e loyalty . Sinc e Brahmin s enjo y th e statu s o f 
the. top socia l grou p i n th e societ y an d thei r pattern s o f behaviou r ar e 
the model fo r th e rest , i t ca n b e expecte d tha t thei r chang e o f attitud e 
will hav e som e influence . Bu t sinc e th e basi s fo r thi s freedo m o f actio n 
is usuall y wealth , inherite d o r derive d fro m professiona l o r commercia l 
success, thei r influenc e i s likel y t o b e ver y limited . The y d o howeve r 
have muc h influenc e i n th e makin g o f legislation , an d thei r interest s 
will b e th e one s t o b e serve d b y it , when, i n th e nam e o f progress , i t 
reaches th e statut e books . Th e divorc e legislatio n i s a  cas e i n point . 
There ha s alway s been , an d stil l is , divorce b y cast e custo m i n som e o f 
the lowe r castes . I t becam e a  mark o f a  high caste , followin g th e 
Brahmin lead , no t t o permi t divorce . No w tha t th e ide a o f divorc e i s 
acceptable t o them , ther e ha s bee n a  lo t o f effor t pu t int o gettin g ver y 
modern divorc e law s spassed in India . I t i s no t clea r tha t thes e wil l 
benefit othe r wome n ver y much , a s fo r man y o f the m resor t t o divorce , 
even i n case s o f dir e necessity , i s onl y possibl e wit h suppor t fro m 
parents an d othe r relatives . I f a  wife belong s t o a  cast e communit y whic h 
frowns upo n a  woman seekin g divorce , sh e canno t expec t th e socia l suppor t 
from the m whic h woul d mak e lif e a s a  singl e woma n bearable . Ther e i s 
therefore considerabl e reluctanc e t o see k divorc e eve n whe n abandone d o r 
turned ou t b y he r husband' s family . Ther e is , however, no t a  matchin g 
reluctance o n th e par t o f th e husban d o r hi s famil y t o see k divorce , fo r 
the socia l consequence s fo r hi m an d fo r the m ar e relativel y negligible . 
Remarriage fo r hi m i s acceptabl e an d eve n desirable . 

How a  divorce d woma n i s t o b e maintained , i n th e absenc e o f 
her ow n resources , i s a  very considerabl e problem . Wher e he r husban d 
is a  member o f a  join t family , th e amoun t an d paymen t o f maintenanc e 
is a  famil y matte r an d way s t o dela y o r avoi d o r avoi d paymen t ar e 
often resorte d to , increasin g th e difficultie s o f a  divorced woman , 
and posin g problem s tha t th e court s ar e ill-equippe d t o solve . 

Also t o be born e i n mind whe n considerin g ho w marita l problem s 
could b e constructivel y deal t wit h i s th e ver y stron g mother-so n ti e 
which seem s t o b e a  fairl y consisten t featur e o f th e India n arrange d 
marriage. Thi s seem s t o b e th e emotiona l featur e whic h mos t affect s th e 
son's marrie d lif e particularl y i n th e earl y years . Mediatio n an d conci -
liation pattern s borrowe d fro m western-typ e famil y counsellin g t o matc h 
western-type legislatio n woul d see m t o b e o f limite d utilit y i n circum -
stances suc h a s these . 

Before lookin g a t th e considerabl e legislativ e change s tha t hav e 
been mad e i n Hind u persona l la w sinc e Independence , i t may b e usefu l t o loo k 
back a t th e socia l an d demographi c informatio n referre d t o abov e an d se e 
what famil y la w problem s ar e likel y i n th e futur e t o com e befor e th e courts . 
In thi s wa y i t will b e possibl e t o mak e som e sor t o f assessmen t a s t o ho w 
well th e law s wil l mee t th e need s o f litigants . 

9 



Possible future developments 

To recapitulate - a longer expectation of life, an economic 
climate continually changing under the impetus of vigorously pursued 
industrial and commercial development, the growing numbers of educated 
persons, both men and women, and the increase in the number of working 
women, mostly wives - all indicate that there will be growing stress in 
the kind of family described above. Though there seems to be very little 
indication that the majority of women will cease to give marriage a 
central place in their lives and will continue to make strenuous attempts to preserve 
their position as married women, resort to divorce can be expected to grow. 
There is nothing now in the law to prevent an erring husband, or simply 
one desirous of marrying again, from seeking a divorce. That there are now 
less onerous grounds for divorce are likely to mean that in India as 
elsewhere when this happens, the lesser remedies of restitution of 
conjugal rights and judicial separation will be used less and less. As it 
is now they tend to be used as steps on the way to divorce. 

With an increase in divorce, the number of custody and mainten-
ance matters can be expected to grow. Courts have notoriously found such 
matters difficult to deal with, and in the case of maintenance, enforcement 
can be a considerable problem. This suggests the need for mediation, 
reconciliation, and the legislative provisions referring to these will be 
looked at in some detail. It is also likely that there may be need to 
develop rules on the distribution of matrimonial property between spouses 
on the breakup of marriage where the wife has been a wage earner and 
contributed to the purchase of goods. Derrett remarks in "Death of a 
Marriage Law" (128) that in many of the matrimonial causes that come 
before the courts, property problems were the real cause of contention, 
and that not infrequently the husband and wife were pawns in the quarrel 
between their families. It will be seen how appropriately the legislation 
deals with problems of this sort which are unlikely to reduce in number 
so long as the system of arranged marriages continues. 

Legislative Changes to Hindu Personal Law 

The progress, of legislative change to the customary personal 
law of the Hindus can be seen as a response to British influence in India. 
The British decision to administer what they ascertained to be the personal 
law of the Hindus in all matters coming before their courts where this was 
relevant,did not necessarily imply approval of its provisions. Indeed 
the earliest legislative changes to the personal law were an attempt to 
change practices that seemd shocking to them. The Caste Disabilities 
Removal Act of 1850 and the Hindu Widow's Remarriage Act of 1856 were 
examples of this. Further modifications were made by the conferring 
of certain civil rights on native converts to Christianity, and by the 
various enactments relating to property, succession and the guardianship 
of minors. 

The setting up of a judicial system under the authority of 
various Acts of the British Parliament meant not only that the adminis-
tration of the courts followed the English pattern but also the way that 
the laws were interpreted in them. The introduction of the principle 
of stare decisis in reaching decisions when applying Hindu law led 
inescapably to some confusion. Regional variations have always been, and 
still are, a fact of life in India, and it is not surprising that the 
High Courts of the various States reflect this. A mass of case law, 
often contradictory, resulted. So far as Hindus were concerned, then, 
there seemed to be a need to have a coherent system of personal law, one 
that would be applicable to all Hindus without recognising differences 
related to their various religious beliefs and practices. The large 
minority of the population who were Muslims already had such a Code of 
personal 1aw. 

Proposed Codification of Hindu Personal Law 

The whole question of the codification of the Hindu personal 
law was a subject for much argument and debate, many traditionalists being 
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firmly agains t suc h tinkerin g wit h suc h a  venerable syste m o f law . Th e 
movement i n favou r o f i t gaine d som e impetu s fro m th e struggl e fo r inde -
pendence. A n influentia l an d articulat e grou p o f thos e i n tha t struggle , 
in which women' s organisation s playe d a  prominent role , were convince d 
that a  Hind u Cod e whic h gav e som e right s t o women an d eliminate d considera -
tions o f cast e woul d hel p t o sho w th e Britis h tha t Indian s wer e capabl e 
of managing thei r ow n affair s a s a  nation i n th e moder n world . Th e firs t 
start o n th e projec t i n 194 1 cam e t o nothing . I n 194 7 th e Ra u Committe e 
presented a  draf t cod e i n which i t sough t t o embod y th e mos t progressiv e 
elements fro m al l th e variou s school s o f la w throughou t th e country . 
It was intende d t o b e passe d int o la w a s a  whole an d t o b e applicabl e 
to al l Hindus . Ther e wa s neve r an y rea l chanc e o f thi s Bil l bein g 
passed int o law . I n additio n t o thos e wh o oppose d th e whol e project , 
there wa s considerabl e oppositio n t o th e section s o n marriag e an d 
divorce an d som e o f th e proposal s relatin g t o succession . 

The passag e o f th e Hind u Women' s Righ t t o Separat e Maintenanc e 
and Residenc e Ac t o f 194 6 ha d deal t wit h on e seriou s problem . Th e 
Special Marriag e Ac t o f 195 4 gav e t o Hindu s wh o wer e willin g t o us e i t 
a way o f avoidin g som e o f thei r difficultie s ove r marriage , divorc e an d 
succession. Bu t thes e onl y addresse d particula r problems . 

It wa s expecte d tha t th e Hind u Cod e a s a  whole stoo d ver y 
little chanc e o f gettin g throug h Parliament . I t wa s decide d instea d 
to separat e i t int o section s an d brin g these , on e a t a  tim e befor e 
Parliament. Th e Hind u Marriag e Ac t wa s first . I t wa s passe d i n Ma y 
1955, followe d b y th e Hind u Successio n Ac t i n Jun e 1956 , th e Hind u 
Minority an d Guardianshi p Ac t i n Augus t o f th e sam e year , an d th e Hind u 
Adoptions an d Maintenanc e Ac t i n December . Thes e enactment s wil l b e 
looked a t separatel y below . Thes e Act s brough t a  measure o f orde r 
into Hind u persona l la w insofa r a s th e matter s convere d b y the m wer e 
concerned. The y applie d t o al l Hindu s b y religion , t o Buddhists , 
Jains an d Sikh s -  indee d t o an y perso n dominicile d i n al l thos e part s 
of Indi a t o whic h thes e Act s extende d wh o wa s no t " a Muslim , Christian , 
Parsi o r Je w b y religion... " Th e Schedule d Tribe s fel l outsid e thi s 
definition bu t som e hav e fro m tim e t o tim e bee n brough t withi n thei r 
terms. 

Hindu Marriag e Ac t 

This Act , firs t passe d i n 195 5 ha s bee n amende d i n 1956 , 
1964 an d Î976 . I t establishe d th e rul e o f monogamou s marriag e an d 
provided matrimonia l relie f b y wa y o f divorc e fo r Hindu s t o whom dis -
solution o f marriag e b y custo m ha d no t bee n available , an d addin g lesse r 
relief b y wa y o f suit s fo r restrictio n o f conjuga l right s an d judicia l 
separation. Wome n a s wel l a s me n coul d clai m matrimonia l relief , an d 
succeeding amendment s hav e mad e thei r position s nearl y equa l befor e law . 
Since thi s equalit y i s no t reflecte d i n thei r positio n i n societ y no r 
in thei r economi c situation , th e amoun t o f benefi t tha t wome n ge t fro m 
this equalit y i n la w ma y b e questioned . 

Because thi s i s a n Ac t o f th e Centra l Governmen t an d i s 
applicable throughou t mos t o f th e country , i t ha s t o provid e fo r th e 
recognition o f custom s an d usage s whic h ma y b e contrar y t o it s ow n terms . 
Customs an d usage s wil l b e uphel d i f the y ar e certain , no t unreasonabl e 
and no t oppose d t o publi c policy . Also , matters suc h a s providin g fo r 
the registratio n o f Hind u marriage s ar e lef t t o Stat e Government s t o 
handle. Th e State s ar e no t require d t o d o this ; the y "mak e th e rules " 
[sec. 8(1) ] bu t ca n mak e thes e rule s compulsory . Thi s ha s bee n largel y 
ignored b y th e States , an d i n recen t year s ther e hav e bee n othe r initia -
tives b y th e Centra l Governmen t bu t s o fa r withou t positiv e result . 
For Hindu s marrie d otherwis e tha n unde r th e Specia l Marriag e Act , ther e 
is no-easy proo f o f marriage . 

The for m o f marriag e contemplate d b y th e Hind u Marriag e Ac t i s 
clearly ceremonial . A  marriage ma y b e solemnize d i n accordanc e wit h th e 
customary rite s an d ceremonie s o f eithe r part y t o th e marriage . Th e Ac t 
has adopte d th e Englis h distinctio n betwee n voi d an d voidabl e marriage s 
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though th e ground s ar e no t th e same . Bigamy , an d th e partie s bein g 
within th e prohibite d degree s o f relationshi p o r sapindashi p (i f no t 
allowed b y custom ) will mak e a  marriage void , lac k o f capacit y b y reaso n 
of ag e doe s no t hav e thi s effect . Ther e hav e fro m tim e t o tim e bee n 
Acts passe d wit h th e ai m o f revisin g upwar d th e ag e o f marriage . The : 

latest i n 197 8 raise d th e ag e o f marriag e fo r girl s fro m 1 5 t o 1 8 years, 
for boy s fro m 1 8 t o 21 . I t howeve r stoppe d shor t o f makin g marriag e 
entered int o b y person s unde r thos e age s void . Ther e i s relie f afforde d 
to a  woman whos e marriag e wa s solemnize d befor e th e ag e o f fifteen . Sh e 
may presen t a  petition fo r divorc e i f sh e ca n sho w tha t sh e repudiate d 
the marriag e afte r sh e attaine d th e ag e o f fiftee n an d befor e sh e 
became eighteen . Th e possibilit y o f thi s relie f bein g widel y use d 
appears remote . 

Marriages wher e on e a t leas t o f th e partie s ha s bee n incapabl e 
of givin g vali d consent , o r wher e consen t ha s bee n obtained , eithe r fro m 
the part y o r fro m a  guardia n wher e suc h consen t i s necessary , b y forc e 
or fraud , ar e voidabl e an d ca n b e ende d b y a  decree o f nullity . Th e 
incapacity allege d ha s t o b e eithe r unsoundnes s o f mind , o r menta l 
disorder s o grea t a s t o make th e part y unfi t fo r marriag e an d th e pro -
creation o f children , o r th e existenc e o f recurren t attack s o f insanit y 
or epilepsy . Th e frau d tha t mus t b e allege d i n orde r t o avoi d th e 
marriage has ' been spelle d ou t i n th e lates t amendment . I t mus t b e a 
fraud "a s t o th e natur e o f th e ceremon y o r a s t o an y materia l fac t o r 
circumstance concernin g th e respondent" , a  claus e wid e enoug h t o provid e 
some necessar y protectio n fo r thos e whos e marriage s ar e arrange d wit h 
parties whos e circumstance s ma y b e difficul t t o ascertain . No-consumma -
tion du e t o impotenc e an d th e pregnanc y o f th e wif e b y som e othe r perso n 
than th e husban d a t th e tim e o f th e marriage , unknow n t o hi m als o mak e a 
marriage voidable . I n al l th e circumstance s liste d above , th e marriag e 
will b e treate d a s vali d unles s step s ar e take n t o en d it . Wher e forc e 
or frau d i s alleged , th e petitio n wil l hav e t o b e mad e withi n on e yea r 
of it s cessatio n o r discovery . Wher e pregnanc y othe r tha n b y a  spous e 
is alleged , th e petitio n mus t b e mad e withi n on e yea r o f th e dat e o f 
the marriage , an d ther e mus t hav e bee n n o marita l intercours e wit h th e 
consent o f th e petitione r afte r th e discover y too k place . 

Restitution o f Conjuga l Right s 

The amendin g Ac t o f 197 6 ha s retaine d th e matrimonia l relie f 
of restitutio n o f conjuga l right s bu t ha s substantiall y change d it s 
nature an d effect . Th e ground s fo r applicatio n fo r suc h relie f ar e n o 
longer essentiall y th e sam e a s thos e fo r divorce . Th e sol e groun d no w 
is tha t a  spous e "has , without reasonabl e excuse , withdrawn fro m th e 
society o f th e other... " Th e burde n o f proo f o f th e reasonablne s s of 
the withdrawa l lie s o n th e perso n wh o left . I f th e cour t i s satisfie d 
of th e trut h o f th e matter s allege d i n th e petition , i t may , i f ther e i s 
no lega l reaso n whic h prohibit s it , gran t a  decre e o f restitutio n o f 
conjugal rights . Resor t t o thi s remed y i n additio n t o making i t possibl e 
for a  wife t o obtai n a n orde r fo r maintenanc e fro m he r husband , no w leave s 
the doo r wid e ope n t o a n actio n fo r divorce . I f ther e ha s bee n n o 
resumption o f cohabitatio n fo r a  period o f on e yea r afte r th e marriag e o f 
the decree , eithe r part y ma y appl y fo r a  divorce . Previously , onl y th e 
party wh o ha d successfull y applie d fo r restitutio n coul d su e fo r divorce , 
but thi s i s n o longe r so . A  wife wh o onl y want s t o b e maintaine d an d 
does no t wan t a  divorce woul d b e wel l advise d no t t o us e th e remed y o f 
an applicatio n fo r restitutio n o f conjuga l rights . 

Judicial Separatio n 

The ground s fo r a n applicatio n fo r judicia l separatio n ar e no w 
the sam e a s thos e fo r divorc e fo r cause . But , unlike a  decree o f divorce , 
judicial separatio n i s no t final , an d a  court may , o n applicatio n o f eithe r 
party, rescin d th e decre e i f i t consider s i t jus t an d reasonabl e t o d o so . 
Judicial separatio n i s als o a  remed y tha t ca n b e use d a t th e optio n o f th e 
court i n certai n case s wher e a  decree o f divorc e i s applie d fo r bu t 
denied. I t ma y no t howeve r b e use d whe n th e groun d o f th e applicatio n i s 
that th e responden t ha s cease d t o b e a  Hind u b y conversio n t o anothe r 
religion, o r ha s renounce d th e worl d b y enterin g an y religiou s orde r o r 
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has no t bee n hear d o f a s bein g aliv e fo r a  period o f seve n years . I n non e 
of thos e circumstance s woul d i t b e possibl e t o kee p a  Hind u marriag e alive . 
The passag e o f a  year afte r a  decre e withou t resumptio n o f cohabitatio n 
would, a s i n th e cas e o f a  decree o f restitutio n o f conjuga l rights , leav e 
it ope n t o eithe r part y t o appl y fo r a  divorce . I t i s no t clea r whethe r 
this applie s eve n whe n th e decre e wa s mad e a t th e optio n o f th e cour t 
when divorc e ha d bee n applie d for . Th e Ac t certainl y contain s n o 
restriction t o thi s effect . 

Divorce 

The Hind u Marriag e Ac t retain s th e principl e o f matrimonia l 
fault a s a  groun d fo r a  decre e o f divorc e thoug h i t no w als o provide s fo r 
divorce b y mutua l consent . Adultery , no w define d a s "voluntar y sexua l 
intercourse wit h an y perso n othe r tha n hi s o r he r spouse " without th e 
addition o f havin g t o prov e tha t th e offende r wa s "livin g i n adultery" , 
cruelty, desertio n fo r tw o year s o r more , mental disorde r suc h "tha t th e 
petitioner canno t reasonabl y b e expecte d t o liv e wit h th e respondent" , 
suffering fro m a  virulent incurabl e for m o f lepros y o r fro m venerea l 
disease i n a  communicabl e for m ar e al l goo d ground s fo r divorce . I n 
addition, ther e ar e religiou s reason s tha t ar e recognise d a s acceptabl e 
grounds. Thes e ar e ceasin g t o b e a  Hindu b y conversio n t o anothe r 
religion. Th e Hind u religio n i s here take n i n th e wides t sens e t o includ e 
Sikhism, Buddhis m an d Jainis m a s wel l a s a  variety o f othe r sects . I n 
effect, i t means tha t becomin g a  Jew, Christian , Parse e o r Musli m wil l 
provide one' s partne r wit h goo d ground s fo r a n applicatio n fo r divorce . 
Renunciation o f th e worl d b y entr y t o a  religiou s orde r wil l hav e th e sam e 
effect. A  decre e ca n als o b e aske d fo r o n th e groun d o f presumptio n o f 
death afte r a  seve n yea r absenc e withou t bein g hear d of . 

Even thoug h matrimonia l relie f fo r caus e remain s a n importan t 
part o f th e Hind u Marriag e Act , th e amendment s o f 197 6 hav e introduce d 
far mor e libera l provision s fo r applyin g fo r a  divorce. Th e failur e t o 
resume cohabitatio n fo r a t leas t a  year afte r th e passag e o f decree s o f 
restitution o f conjuga l right s o r o f judicia l separatio n leavin g i t ope n 
for eithe r part y t o su e fo r divorc e ha s alread y bee n referre d to . Ther e 
is als o no w provisio n fo r a n applicatio n fo r divorc e t o b e mad e b y bot h 
parties togethe r o n th e groun d tha t the y hav e bee n livin g separatel y fo r 
a perio d o f a  year o r more , tha t the y hav e no t bee n abl e t o liv e togethe r 
and tha t the y hav e "mutuall y agreed " tha t th e marriag e shoul d b e dissolved . 
There ha s i n thes e circumstance s t o b e a  six-mont h dela y befor e th e 
petition ca n b e heard . N o motion fo r th e hearin g o f th e matte r ca n b e mad e 
if more tha n eightee n month s ha s elapse d sinc e th e initia l petitio n b y 
the parties ; the y woul d hav e t o begi n th e proceeding s al l ove r again . 

When a  petition fo r divorc e i s b y mutua l consen t th e court , 
in additio n t o listenin g t o th e partie s ma y als o mak e suc h inquir y a s i t 
thinks fi t befor e decidin g th e matter . Thi s woul d giv e the m th e oppor -
tunity t o determin e whethe r pressur e ha s bee n brough t o n eithe r o r bot h o f 
the partie s t o see k a  divorce. On e o f th e matter s tha t th e cour t ma y 
inquire abou t i s whethe r o r no t a  marriage ha d bee n solemnized . Th e 
wording o f th e sectio n make s i t obligator y o n th e court , onc e i t i s 
satisfied tha t ther e ha s bee n a  marriage an d tha t th e matter s containe d 
in th e petitio n ar e true , t o dissolv e th e marriage . Sinc e th e petitio n 
will hav e bee n jointl y presented , ther e i s n o nee d t o wai t fo r tim e fo r 
an appea l t o elapse , s o tha t th e decre e take s effec t fro m th e dat e i t 
is made. I t i s tru e tha t i n this , a s i n othe r matter s unde r th e Ac t 
except i n th e case s wher e menta l disorder , physica l illnesse s o r religiou s 
reasons ar e alleged , tha t th e cour t ha s th e dut y t o "mak e ever y endeavou r 
to brin g abou t a  reconciliatio n betwee n th e parties " -  (sec . 23(2)) . 
Such attempt s a t reconcilatio n ma y b e mad e whethe r th e partie s desir e i t 
it o r not , i f th e cour t think s i t jus t an d prope r tha t th e attemp t shoul d 
b e made. 
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In orde r t o allo w thi s t o b e done , th e matte r ma y b e adjourne d 
for u p t o fiftee n days , fo r a  person nominate d eithe r b y th e partie s o r 
by th e cour t t o attemp t reconciliatio n an d repor t t o th e cour t whethe r 
or no t th e attemp t wa s successful . Thi s woul d appea r a  very reasonabl e 
provision i f th e reconciliatio n t o b e attempte d wer e betwee n th e husban d 
and wif e alone . Sinc e i n th e larg e majorit y o f case s th e marriage s wil l 
have bee n arranged , an d particularl y i f divorc e i s sough t i n th e earl y 
years o f marriage , i t would see m tha t mediatio n woul d hav e t o h e betwee n 
families a s much , i f no t more , tha n betwee n spouses . A s Derret t point s 
out i n his "Deat h o f a  Marriage Law " th e disput e i s more ofte n abou t 
property tha n whethe r th e coupl e ca n ge t alon g wit h eac h other . I t 
would see m tha t an y perso n o r agenc y attemptin g reconciliatio n shoul d b e 
equipped t o dea l wit h thi s aspec t o f th e problem , an d tha t familie s a s 
well a s partie s shoul d b e necessaril y include d i n an y rea l attemp t a t 
reconciliation. Eve n conciliation , wher e maintenanc e an d propert y matter s 
may hav e t o b e decide d o n th e breaku p o f a  marriage, shoul d involv e famil y 
members a s wel l a s spouses . 

One o f th e way s th e bia s o f court s i n favou r o f marriag e ha s 
been expresse d i s i n it s unwillingnes s t o entertai n a  plea fo r divorc e 
until a  period o f time , usuall y thre e years , has elapse d sinc e it s 
solemnization. Thi s perio d ha s no w bee n reduce d t o on e year , thoug h th e 
mitigating circumstance s o f exceptiona l hardshi p an d exceptiona l depravit y 
are stil l allowe d t o suppor t a  ple a fo r a  hearing withi n th e period . I n 
general, th e tenou r o f th e Ac t seem s t o b e tha t a  year i s enoug h t o 
determine whethe r o r no t a  marriage ha s broke n down , an d tha t justic e 
lies i n obtainin g a  relativel y speed y determinatio n o f th e matter . Th e 
target se t i n Sec . 21B(2 ) i s si x month s fro m th e dat e o f th e servic e o f 
notice o f th e petitio n o n th e responden t fo r determinin g th e issue ; fo r 
appeal, th e conclusio n shoul d b e withi n thre e months . I f thi s sor t o f 
timetable coul d b e kep t to , i t would preven t th e acknowledge d scanda l o f 
hearings artificall y prolonge d i n orde r t o avoi d th e paymen t o f maintenanc e 
or th e retur n o f propert y unjustl y retained . Th e settlin g o f tim e limit s 
pinpoints th e responsibilit y o f th e cour t t o preven t thi s sor t o f thin g 
happening. 

Prolonging hearing s i s a  way o f bringin g pressur e t o bea r o n 
the economicall y weake r part y i n a  marital dispute . Lega l ai d i s no t 
available i n suc h cases . Th e wa y i n which th e Ac t addresse s wha t must , 
in th e natur e o f th e wa y familie s organis e thei r finances , be a  fairl y 
usual problem , i s b y givin g th e cour t th e powe r t o orde r th e part y wit h 
the means , either husban d o r wife , t o pa y t o th e othe r th e expense s o f 
the proceedin g an d monthl y maintenanc e durin g th e proceeding . I t i s a 
method o f proceedin g which , give n th e acrimoniou s natur e o f mos t 
matrimonial dispute s whic h hav e reache d th e stag e o f cour t action , mus t 
be most difficul t o t enforce . 

Maintenance 

The righ t o f a  Hind u wif e t o b e maintaine d durin g he r lifetim e 
by he r husban d ha s alway s bee n a n importan t principl e o f Hind u persona l 
law. Th e passag e o f th e Hind u Marrie d Women' s Righ t t o Separat e 
Residence an d Maintenanc e i n 194 6 gav e statutor y recognitio n t o th e 
practice o f upholdin g he r righ t t o b e maintaine d eve n thoug h sh e wa s 
not livin g wit h he r husban d i f sh e coul d sho w tha t sh e ha d goo d justifi -
cation fo r leaving . Thi s righ t t o maintenance ha s bee n reaffirme d b y 
the Hind u Adoption s an d Maintenanc e Ac t 1956 . I n spit e o f a n increas e 
in exposur e t o educatio n an d entr y i n growin g number s int o employmen t 
outside th e home , th e economi c stat e o f th e marrie d woma n ha s no t change d 
enough t o lesse n th e importanc e o f th e righ t t o b e maintaine d b y he r 
husband, o r i n join t families , by he r husband' s family . 



It i s interestin g t o observ e tha t on e o f th e ground s fo r divorc e 
limited t o wive s concern s maintenance . Th e Cod e o f Crimina l Procedur e 
(sec. 125 ) and th e Hind u Adoption s an d Maintenanc e Ac t (sec.18 ) both provid e 
ways i n which a  wife livin g apar t fro m he r husban d fo r caus e ca n b e 
awarded maintenanc e t o b e pai d b y him . I f th e spouse s have no t resume d 
cohabitation sinc e th e awar d o f maintenanc e t o he r afte r a  year o r more , 
the wif e ma y presen t a  petition fo r dissolutio n o f th e marriage . I t i s 
not mad e clea r whethe r a  wife ma y exercis e he r righ t eve n i f maintenanc e 
is pai d thoug h ther e i s n o resumptio n o f cohabitation . Divorc e o f cours e 
would enabl e he r t o appl y fo r permanen t maintenanc e whic h coul d b e 
available eithe r a s a  gros s su m o r a s a  monthly o r periodica l paymen t fo r 
her lifetim e o r unti l remarriag e -  likel y t o b e a  much mor e satisfactor y 
arrangement, especiall y a s paymen t ma y b e secured , i f necessary , b y a 
charge o n th e immovabl e propert y o f th e respondent . 

Except fo r thi s on e acknowledgemen t o f th e possibl e financia l 
status o f a  wife involve d i n matrimonial problems , the - Hindu Marriag e Ac t 
treats wif e an d husban d alik e i n requirin g th e part y wit h mean s t o suppor t 
the othe r durin g th e hearings , pa y th e expense s incurre d fo r th e hearin g 
and provid e fo r thei r maintenanc e afte r dissolution . Th e cour t ha s wid e 
discretion i n fixin g th e amount s t o b e pai d an d wil l tak e al l th e cir -
cumstances o f th e cas e int o account , includin g th e mean s o f th e partie s 
and thei r conduct . I t i s interestin g t o observ e tha t fo r bot h partie s 
sexual misconduc t ma y b e pleade d b y th e othe r i n suppor t o f a n applicatio n 
to vary, modif y o r rescin d a n orde r t o pa y maintenance . I t i s n o longe r 
only th e woma n wh o mus t behav e circumspectly . 

Custody 

During th e hearin g o r afte r th e resolutio n o f an y proceedin g 
under th e Hind u Marriag e Act , th e cour t ma y mak e order s concernin g th e 
custody, maintenanc e an d educatio n o f mino r children . Sinc e th e Ac t doe s 
not provid e an y guidanc e o n th e wa y custod y matter s shoul d b e deal t with , 
except t o sa y tha t weigh t shoul d b e give n t o th e wishe s o f th e childre n 
where thi s i s possible , th e provision s o f th e Hind u Minorit y an d Guardian -
ship Ac t relatin g t o custod y mus t b e take n t o apply . Sectio n 6  of tha t 
act affirm s th e lon g recognise d principl e tha t th e fathe r i s th e natura l 
guardian o f a  so n an d unmarrie d daughter . I f th e chil d i s unde r fiv e 
years th e custod y i s normally wit h th e mothe r -  which i n effec t onl y 
really mean s tha t sh e exercise s guardianshi p ove r th e youn g child . I f 
for som e reaso n th e fathe r doe s no t hav e custody , the n i t passe s t o th e 
mother. Bu t Sectio n 1 3 o f th e Ac t make s i t clea r tha t regardles s o f 
claims t o custody , th e welfar e o f th e mino r is th e paramoun t considera -
tion determinin g th e appointmen t o f a  guardianship . 

The Hind u Minorit y an d Guardianshi p Ac t als o make s i t clea r tha t 
for a  gir l a t least , marriage doe s not , a s i t generall y doe s i n othe r 
countries, confe r th e statu s o f adulthoo d upo n her . He r husban d become s 
the guardia n o f a  married mino r girl . 
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Property 

The powe r o f th e cour t t o mak e decree s ancillar y t o 
matrimonial cause s relatin g t o propert y i s limite d t o propert y "presented , 
at o r abou t th e tim e o f marriage , whic h ma y belo w jointl y t o bot h th e 
husband an d th e wife " (sec . 2 7 ) . I t i s clea r tha t th e wif e i s no t 
regarded a s havin g a  shar e i n an y propert y acquire d durin g th e marriag e 
jointly use d b y them . He r contributio n b y wa y o f th e runnin g o f th e 
household an d th e car e o f it s member s coul d b e see n t o entitl e he r t o a 
claim fo r maintenance , bu t i t wil l b e mor e difficul t t o exclud e he r 
from a  shar e i n th e good s acquire d durin g marriag e i f sh e i s gainfull y 
employed an d ha s contribute d t o th e purchase s o f good s an d property . 
In th e divisio n o f marriag e gift s betwee n th e parties , th e cour t h a s , 
as elsewher e i n th e Marriag e Act , wid e discretion . Suc h divisio n ma y 
be mad e a s i s deeme d "jus t an d proper" . 

The fac t tha t court s dealin g wit h matrimonia l case s hav e 
no jurisdictio n t o dea l wit h th e propert y right s o f th e partie s o r t o 
direct th e disposa l o f an y propert y owne d b y the m mus t mak e i t difficul t 
to arriv e a t a  jus t solutio n o f th e proble m o f th e amoun t o f maintenanc e 
to b e awarded . Al l tha t ca n b e don e i s t o orde r i t t o b e secure d b y a 
charge o n immovabl e property . 

Hindu Successio n Ac t 

Though purportin g t o dea l onl y wit h succession , thi s Ac t 
affects a  numbe r o f othe r area s o f persona l law . I n particular , th e 
increase i n th e propert y right s o f women , an d ne w right s t o alienat e b y 
will a  shar e i n a  co-parcenar y hav e ha d a  marke d effec t o n th e join t 
family. 
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The Ac t provide s fo r al l Hindu s a  uniform an d comprehensiv e 
system o f inheritence . I n effec t i t abolishe s th e differenc e betwee n th e 
two mai n system s o f law , th e Mitakshar a an d Dayabhaga , preferrin g th e 
rules o f th e latte r t o tha t o f th e former . Al l propert y o f a  male Hindu , 
whether separat e o r a n interes t i n join t famil y propert y ma y b e th e subjec t 
of a  gift , devise d b y will , o r pas s t o hi s heir s o n a n intestacy . Th e lav ; 
provides tha t i n successio n ther e shal l b e equitabl e distributio n betwee n 
male an d femal e heirs . Thi s ha s furthe r improve d th e right s o f wome n t o 
property whic h ha d earlie r bee n establishe d b y th e Hind u Women' s Right s t o 
Property Ac t o f 1937 . Thi s Ac t ha d establishe d wha t wa s know n a s a  Hind u 
woman's estate , limite d t o he r life , i n a  shar e equa l t o a  son' s i n he r 
deceased husband' s separat e property , an d he r husband' s shar e i n join t 
family propert y a s a t th e tim e o f hi s death , where th e Mitakshar a rule s 
applied. Wher e th e Dayabhag a rule s applied , th e widow' s shar e wa s th e 
same a s a  son' s i n al l he r decease d husband' s property , separat e o r joint . 
This woman' s estat e wa s enlarge d b y th e Hind u Successio n Ac t t o ful l 
ownership withou t an y distinctio n mad e betwee n separat e an d join t 
property. Thi s di d no t mea n tha t upo n he r husband' s deat h sh e coul d tak e 
his plac e a s co-parcener , bu t i t di d mea n tha t sh e coul d as k fo r partition . 
This place d he r i n a  much stronge r positio n s o fa r a s ownershi p o f 
property wa s concerned , an d woul d clearl y affec t he r clai m t o b e maintaine d 
by he r husband' s family . Wher e th e propert y wa s enoug h tha t sh e coul d 
maintain herself , ther e woul d b e n o problem , wher e i t wa s not , ther e 
clearly coul d b e considerabl e problem s i f sh e insiste d upo n ownershi p 
rights. 

Also partitio n ca n ten d t o weake n th e economi c bas e o f th e join t 
family, an d understandabl y ther e wa s considerabl e argumen t abou t whethe r 
agricultural propert y shoul d o r shoul d no t b e exempte d fro m th e provision s 
of th e Hind u Successio n Act . Som e State s hav e legislate d fo r thei r 
inclusion, othe r fo r thei r exclusion . Wher e immovabl e asset s suc h a s 
agricultural propert y ar e include d i n a n estate , a  femal e hei r ma y fin d 
it more pruden t no t t o insis t o n gettin g a  shar e equa l t o he r brother s an d 
thereby forfeitin g an y clai m t o thei r hel p o r suppor t i n th e future . Th e 
practical disadvantage s ma y outweig h th e valu e o f th e lega l right . 



With th e enlargemen t o f women' s propert y right s ha s com e change s 
in th e devolutio n o f thei r estates . Th e Ac t abolishe s al l th e complicate d 
rules relatin g t o th e devolutio n o f woman' s propert y -  stridhan a -  upo n 
her death . A s sh e coul d mak e n o wili , al l he r propert y followe d rule s 
which depende d upo n he r statu s a t deat h an d th e sourc e o f th e propert y sh e 
had acquired. . Th e Hind u Successio n Ac t confer s upo n he r th e righ t t o mak e 
a wil l an d i n thi s wa y dispos e o f al l propert y o f whic h sh e i s ful l owner . 
Upon intestacy , th e Ac t lay s dow n rule s fo r successio n t o he r property , bu t 
keeping th e distinctio n betwee n propert y inherite d fro m he r mothe r an d 
father, an d propert y inherite d fro m he r husban d an d father-in-law . 

It i s clea r tha t i n Hind u la w th e righ t t o ow n propert y an d th e 
duty t o maintai n dependant s ar e see n a s complementary . A  Hindu woma n i s 
now liable , unde r th e Hind u Adoptio n an d Maintenanc e Ac t (se c 20 ) t o 
maintain he r legitimat e o r illegitimat e mino r childre n an d he r age d o r 
infirm parents . Sh e ma y als o b e liabl e t o pa y maintenanc e t o a  divorce d 
husband i f sh e i s th e part y wit h means , as wa s pointe d ou t above . 

The liabilit y t o maintain member s o f a  join t famil y ou t o f join t 
family propert y ha s bee n preserved , eve n i f i n a  rathe r limite d form . 
Though a  co-parcene r ha s th e righ t t o wil l awa y hi s portion , thi s disposi -
tion i s subjec t t o th e right s t o clai m maintenanc e o f thos e wh o ca n b e show n 
to be dependants . Indee d th e Hind u Adoption s an d Maintenanc e Ac t provide s 
that wher e a  dependan t ha s no t receive d a  shar e o f th e estat e o f th e 
deceased, whethe r b y wil l o r upo n intestacy , th e dependan t i s entitle d t o 
maintenance fro m thos e t o who m th e estat e passed . Thi s genera l principl e 
applies whethe r th e decease d i s male o r female . Throughou t th e legislatio n 
passed i n th e 1950' s ther e ha s bee n a n attemp t t o balanc e ne w right s an d 
old claims , eve n thoug h i t seem s tha t i n th e lon g ru n th e ne w right s wil l 
be destructiv e o f th e ol d claim s b y makin g the m les s importan t tha n the y 
once wer e an d mor e difficul t t o enforce . 

Conversion t o anothe r religio n an d los s o f cast e wer e a t on e tim e 
grounds fo r th e forfeitur e o f propert y an d resulte d als o i n exclusio n fro m 
inheritance. Th e Cast e Disabilitie s Remova l Ac t o f 185 0 change d thi s 
situation, bu t successio n t o th e propert y o f th e converte d perso n followe d 
the persona l la w o f th e religiou s grou p tha t h e joined . Thi s rul e ha s bee n 
retained b y th e Hind u Successio n Act . A descendan t o f a  person converte d 
from Hinduis m t o anothe r religio n i s disqualifie d fro m inheritin g th e 
property o f an y o f thei r Hind u relative s unles s a t th e tim e whe n the y shoul d 
succeed the y ar e themselve s Hindus . Childre n bor n t o th e conver t befor e 
conversion ar e unaffecte d b y th e rule . I n th e nominall y secula r countr y 
of Indi a conversio n t o anothe r religio n ha s far-reachin g lega l consequences , 
not onl y fo r th e conver t bu t fo r famil y member s an d descendants . 

Hindu Adoption s an d Maintenanc e Ac t 195 6 

Maintenance 

References hav e alread y bee n mad e t o thos e provision s o f thi s Ac t 
which refe r t o th e claim s o f wive s an d o f dependant s t o b e maintained . Th e 
purpose o f th e Ac t i s state d a s bot h codifyin g an d amendin g th e la w i n 
these areas . Th e dut y o f th e Hind u mal e t o maintai n hi s wife , children , 
parents an d othe r dependant s ha s lon g bee n a  central par t o f Hind u persona l 
law. Thi s Ac t reaffirm s an d spell s ou t thi s dut y i n detail , an d add s t o i t 
the dut y o f a  Hind u woma n t o maintai n he r childre n an d elderl y parents . A s 
in th e othe r Act s referre d to , Hindu mean s ever y perso n wh o i s not a  Parsi, 
Muslim, Je w o r Christian , o r an y membe r o f a  Schedule d Trib e exclude d fro m 
its operation . 

A Hind u wif e i s entitle d t o b e maintaine d b y he r husban d durin g he r 
lifetime. Normall y thi s entitlemen t i s dependen t upo n cohabitation . Ther e 
are howeve r certai n circumstance s i n which sh e i s entitle d t o liv e separa -
tely withou t forfeitin g he r clai m t o maintenance , I f h e desert s he r withou t 
reasonable cause , wilfully neglect s he r o r treat s he r wit h suc h cruelt y a s 
to make he r fea r injur y t o hersel f i f sh e remains- , thes e wil l b e goo d 
grounds fo r separat e residence . Th e sam e i s tru e i f h e suffer s fro m a 
virulent for m o f leprosy . Bigam y o r the.keepin g o f a  concubin e b y he r 
husband, whethe r a t hom e o r elsewher e wil l justif y he r livin g separately , 
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she must remai n chast e an d mus t remai n a  Hind u b y religion . I t will b e 
observed tha t thes e ground s woul d entitl e he r t o othe r matrimonia l 
relief, suc h a s judicia l separatio n o r divorce , bu t sh e ma y choos e thi s 
lesser alternativ e withou t forfeitin g th e righ t t o procee d late r t o mak e 
application fo r divorce . A s wa s pointe d ou t above , a n orde r agains t he r 
husband fo r maintenanc e whic h di d no t resul t i n a  resumptio n o f cohabi -
tation a  year o r mor e after , would leav e he r fre e t o see k a  divorce . 

A wife's clai m agains t he r husban d fo r maintenanc e i s a  persona l 
one, arisin g ou t o f th e relationshi p betwee n them , an d subsist s whethe r 
or no t h e ha s an y propert y ou t o f whic h i t ca n b e satisfied . I f h e 
dies befor e her , sh e ha s a  clai m fo r maintenanc e agains t he r father-in -
law. Bu t thi s clai m i s no t absolute . I t ca n onl y b e sustaine d i f sh e 
is unabl e t o maintain hersel f ou t o f he r ow n earning s o r property , o r 
is unable t o obtai n maintenanc e fro m th e estate s o f he r decease d husban d 
or decease d parent s o r fro m he r children . I n addition , he r clai m agains t 
her father-in-la w i s onl y enforceabl e i f h e ha s i n hi s possessio n 
coparcenary propert y ou t o f whic h sh e ha s not , o n th e deat h o f he r husband , 
obtained an y share . He r ne w right s o f inheritanc e t o a  shar e o f bot h 
her husband' s an d he r parents ' propert y ha s muc h reduce d he r clai m t o b e 
maintained b y th e famil y o f he r husban d durin g he r lifetim e o r unti l sh e 
remarried. Thi s mus t hav e introduce d int o th e live s o f man y widow s a 
considerable degre e o f economi c insecurity . 

Both mothe r an d fathe r hav e th e dut y t o maintai n thei r children , 
whether legitimat e o r illegitimat e s o lon g a s the y ar e minors . A n 
unmarried daughte r ha s th e righ t t o b e maintained , eve n thoug h sh e i s n o 
longer a  minor, unles s sh e ha s th e mean s t o maintain hersel f ou t o f he r 
own earning s o r property . I n her cas e maintenanc e include s "th e 
reasonable expense s o f an d inciden t t o he r marriage " (se c 3(b)(2)) . Bot h 
men an d wome n hav e th e obligatio n t o maintai n thei r age d o r infir m 
parents i f the y ar e unabl e t o maintai n themselve s ou t o f thei r ow n 
earnings o r property . A  childles s stepmothe r i s include d amon g suc h 
parents. 

In additio n t o thos e referre d t o above , th e lis t o f dependant s wh o 
may clai m maintenanc e fro m th e estat e o f a  decease d Hind u mal e includ e 
the so n an d daughte r of . a so n wh o ha s died , wher e thes e mino r childre n 
are unabl e t o ge t maintenanc e fro m th e propert y o f eithe r thei r fathe r 
or mother . Als o include d i s a  widowed daughte r wh o i s unabl e t o obtai n 
maintenance fro m eithe r th e estat e o f he r husband , fro m he r so n o r 
daughter o r fro m he r father-in-law . Th e wido w o f a  so n o r o f a  grandson , 
as lon g a s sh e doe s no t remarry , provide d sh e i s no t abl e t o obtai n 
maintenance fro m he r husband' s estate , fro m he r childre n o r otherwise , 
an illegitimat e so n s o lon g a s h e i s a  minor, an d a n illegitimat e daughte r 
so lon g a s sh e remain s unmarrie d ar e dependant s wh o ca n clai m maintenanc e 
from th e estate s o f bot h thei r decease d parents . Th e clai m t o b e main -
tained ca n onl y b e sustaine d i f th e dependan t ha s no t receive d an y share , 
whether b y wil l o r b y intestat e succession , i n th e estat e o f th e decease d 
person, an d i t lie s agains t thos e wh o too k th e estate , t o b e share d 
proportionately betwee n the m accordin g t o th e amoun t o f th e shares . Onl y 
minors whos e shar e would , i f the y s o contributed , becom e les s tha n th e 
amount the y woul d b e entitle d t o ge t i n maintenance, ar e exempt . 

In general , maintenance mean s th e provisio n o f food , clothing , 
residence, education , medica l attendanc e an d treatment . Th e Ac t give s 
a wide discretio n t o th e court s t o determin e whethe r any , an d i f so , what 
amount o f maintenanc e ar e awarde d unde r it s provisions . Bu t i n reachin g 
their decisions , th e judge s ar e directe d t o tak e int o accoun t a  number o f 
factors. I f i t i s th e amoun t t o b e pai d t o a  wife, o r childre n o r age d 
or infir m parents , the y mus t conside r th e positio n an d statut s o f th e 
parties, th e reasonabl e want s o f th e person(s ) claiming , whethe r th e 
claimant i s livin g separatel y an d i s justifie d i n doin g s o a s wel l a s an y 
income o r th e valu e o f an y propert y th e claiman t migh t have . Als o t o b e 
borne i n mind i s th e numbe r o f person s wh o ca n clai m entitlemen t t o b e 
maintained ou t o f th e sam e property . Wher e th e clai m o f othe r dependant s 
is being considered , ou t o f th e estat e o f a  deceased person , th e valu e 
of th e estat e afte r th e paymen t o f debts , an y provisio n fo r th e claiman t 
under th e wil l o f th e deceased , th e degre e o f relationshi p betwee n them , 
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their pas t relationship s an d th e reasonabl e want s o f th e claimant , hav e 
all t o b e take n int o account . Balance d agains t thes e ar e th e valu e o f an y 
property owne d b y th e claimant , o r an y earning s fro m an y source , as wel l 
as th e numbe r o f dependant s entitle d t o maintenance . 

A clai m t o b e maintaine d unde r th e provision s o f thi s Ac t ca n onl y 
be mad e s o lon g a s th e claiman t i s a  Hindu . I f a  perso n receivin g main -
tenance i s converte d t o anothe r religion , h e o r sh e forfeit s hi s righ t t o 
it, an d th e cour t ha s th e powe r t o rescin d an y suc h orde r tha t i t may hav e 
made. Whethe r th e amoun t o f maintenanc e payabl e t o a  dependan t ha s bee n 
fixed b y cour t orde r o r b y agreemen t betwee n th e parties , i t may b e varied , 
modified o r discharge d b y th e cour t upo n applicatio n i f ther e ha s bee n 
any materia l chang e i n th e circumstance s whic h migh t justif y suc h action . 

Adopt ion 

Adoption a s a  way o f providin g a  home an d famil y fo r a  child i n 
need, o r homeles s o r a n orphan , i s no t looke d upo n wit h favou r i n India . 
It was permitte d whe n ther e wa s nee d t o suppl y th e lac k o f a  son , and i t 
is males wh o wer e principall y involve d i n th e adoptio n process . A  woma n 
could sometime s adopt , but onl y a s representativ e o f her"decease d 
husband whe n ther e wa s n o linea l mal e descendan t wh o wa s a  Hindu . Th e 
Hindu Adoptio n an d Maintenanc e Ac t o f 195 6 amende d an d codifie d th e 
law relatin g t o adoption . Theeprovision s relat e onl y t o Hindu s i n th e 
wide definitio n give n t o tha t ter m i n th e othe r legislatio n looke d a t 
above. Person s othe r tha n Hindu s ar e no t covere d b y legislatio n per -
mitting the m t o adopt , with th e chang e o f famil y an d statu s tha t thi s 
involves. I f suc h person s wis h t o tak e responsibilit y fo r a  chil d no t 
of thei r ow n famil y the y ma y onl y d o s o unde r th e provision s o f th e 
Guardians an d Ward s Act . Thi s give s the m custod y o f th e chil d wh o stand s 
in th e relationshi p o f a  ward t o them , an d the y becom e responsibl e fo r 
his support , healt h an d educatio n an d genera l upbringing . 

Though bot h male s an d female s ma y adop t an d b e adopted , th e Hind u 
Adoption an d Maintenanc e Ac t lay s dow n ver y stric t rule s abou t wh o ma y 
adopt, wh o ma y b e adopte d an d th e circumstance s i n which adoptio n i s 
permitted. A  Hindu mal e adul t ma y adop t a  son , who mus t als o b e a  Hindu , 
so lon g a s h e ha s n o son , grandso n o r othe r linea l mal e descendan t wh o 
is a  Hindu living . Th e consen t o f hi s wif e t o suc h adoptio n i s necessar y 
if sh e ha s th e necessar y menta l capacit y t o consent , i s a  Hind u an d ha s 
not renounce d th e world . H e i s als o permitte d t o adop t a  gir l wit h 
exactly th e sam e qualification s a s thos e applicabl e t o th e adoptio n o f 
a son , includin g th e consen t o f hi s wife . I t i s clea r tha t thes e 
adoptions ar e intende d t o replac e famil y member s wh o coul d i n norma l 
circumstances b e expecte d t o exist . 

A femal e Hind u wh o i s a  singl e woman , tha t i s unmarried , a  wido w 
or a  divorcee, ca n adop t eithe r a  Hind u so n o r daughter . I f sh e i s 
married, sh e canno t d o s o unles s he r husban d i s o f unsoun d min d o r ha s 
renounced th e world . Sh e ma y onl y adop t i f sh e ha s n o so n o r daughte r 
or othe r linea l descendan t o f th e sam e se x a s th e perso n sh e seek s t o 
adopt. Onl y th e parent s of-th e child , o r an y testamentar y guardian s 
appointed b y the m ma y lawfull y giv e a  chil d u p fo r adoption . I n al l 
other circumstance s th e cour t woul d hav e t o sanctio n th e child' s 
availability fo r adoption . 

From th e dat e o f th e adoptio n th e chil d i s deeme d t o b e th e so n 
or daughte r o f th e adopte d parent , an d neithe r ma y renouc e th e statu s o f 
the relationshi p i t bring s int o being . Propert y right s i n bot h th e nata l 
and th e adoptiv e familie s ar e fixe d a s a t th e dat e o f adoption . Ther e i s 
one remainin g tie , however, t o th e nata l family . A  chil d ma y no t marr y 
within th e prohibite d degree s o f relationshi p o f hi s o r he r nata l family . 

The limitation s place d upo n th e adoptio n proces s i n Hind u persona l 
law emphasis e th e importan t plac e th e famil y i s perceive d a s occupyin g 
in both religiou s an d socia l life . T o introduc e stranger s wh o coul d als o 
be rival s o f one' s son s an d daughter s woul d therefor e no t b e acceptable , 
and adoptio n a s a  way o f ensurin g th e welfar e o f childre n i n need woul d 
be alie n t o th e spir t o f Hind u adoption . I t i s no t clea r howeve r wh y othe r 
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religious group s shoul d no t b e permitte d legall y t o adop t i n thei r ow n 
way an d fo r thei r ow n ends , th e welfar e o f th e chil d bein g alway s th e 
paramount considerations . 

Minority an d Guardianshi p 

In a  countr y i n which th e expectatio n o f lif e i s stil l relativel y 
low an d th e birt h rat e i s high , th e questio n o f th e guardianshi p o f th e 
person an d th e propert y o f minor s i s o f importance . Th e mai n enactmen t 
dealing wit h thi s subjec t i s th e Guardian s an d Ward s Ac t o f 189 0 wit h it s 
subsequent amendments . Tha t Ac t di d not , however, dea l full y wit h th e 
subject. I t expressl y permitte d th e persona l la w o f a  minor t o appl y t o 
the appointmen t o f a  guardia n o f hi s perso n o r property , thoug h layin g 
down th e duties , right s an d liabilitie s o f guardian s an d way s o f regula -
ting thei r conduc t i n th e exercis e o f thei r duties . Th e Hind u Minorit y 
and Guardianshi p Ac t o f 195 6 state s th e persona l la w o f Hindu s i n thi s 
respect. 

The Ac t confirm s th e supremac y o f th e fathe r a s hea d o f th e family , 
and h e i s th e natura l guardia n no t onl y o f hi s mino r childre n bu t o f hi s 
wife i f sh e happen s t o b e a  minor. Hi s righ t o f guardianshi p ove r propert y 
does no t howeve r exten d t o an y undivide d share s i n join t famil y propert y 
held b y hi s ward s no r ma y he , i f h e i s a  minor, exercis e guardianshi p ove r 
his ward' s property . I f th e fathe r i s unabl e o r unwillin g t o exercis e 
guardianship o f hi s children , i t passe s t o th e mother . Whe n th e chil d i s 
illegitimate, th e position s ar e reversed , th e mothe r havin g th e prio r 
claim t o guardianship . A s pointe d ou t earlier , th e custod y o f a  chil d 
under fiv e i s normally wit h th e mother unles s ther e i s goo d reaso n wh y 
this shoul d no t b e so . 

The positio n o f th e mothe r a s th e guardia n o f mino r childre n i n 
succession t o th e fathe r ha s bee n improve d b y th e provisio n tha t sh e 
cannot b e displace d b y a  guardia n appointe d b y th e fathe r i n his will . 
If o n he r deat h sh e appoint s n o testamentar y guardia n fo r them , the n th e 
appointment mad e b y th e fathe r i n hi s wil l woul d revive . Differen t rule s 
concerning guardianshi p appl y t o th e minor' s interes t i n join t famil y 
property. 

Genesis o f Persona l La w Statute s 

Looking bac k ove r th e legislatio n tha t ha s bee n reviewe d i n thi s 
section, i t ca n b e see n tha t thos e part s o f th e projecte d Hind u Cod e 
which hav e bee n passe d int o la w hav e gon e a  lon g wa y t o providin g th e 
basis fo r a  persona l la w fo r al l Hindus . Th e Act s sho w a  certai n consis -
tency o f approach . Wher e ther e existe d a  number o f conflictin g custom s -
as i n successio n -  th e purpos e wa s t o tr y an d tak e fro m amongs t the m 
what wa s mos t jus t an d equitabl e an d enac t tha t int o law . Thoug h establish -
ed custom s i n families , gruop s o r communitie s coul d b e retained , i t wa s 
obvious tha t th e legislatio n se t ou t wha t wa s desirable , an d coul d b e 
expected t o b e accepte d i n th e futur e a s mode l b y thos e whos e practic e 
deviated fro m it . Thi s approac h woul d accor d wel l wit h th e natur e o f 
change in Hind u law . Th e aspiration s o f independen t Indi a an d it s hope s 
for it s futur e developmen t require d tha t it s citizen s shoul d b e see n t o b e 
treated justl y an d equitably . Therefor e i t wa s importan t t o increas e th e 
legal right s o f women , an d mak e the m a s nearl y a s possibl e equa l wit h me n 
before th e law . A t th e sam e time , th e increas e i n individua l right s wa s 
not intende d t o devalu e th e importanc e o f th e family . Th e primac y o f th e 
father a s hea d o f th e famil y i s preserved , an d th e propert y right s o f th e 
joint famil y protecte d thoug h wit h som e diminuatio n becaus e o f th e ne w righ t 
given t o wome n t o shar e i n th e successio n an d t o hol d propert y i n ful l 
ownership. I n dealin g wit h matter s lon g th e subjec t o f Hind u law , th e 
legislation show s th e attemp t t o fin d a  balance betwee n ol d custom s 
and ne w rights . 
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In matters suc h a s divorc e an d othe r matrimonia l causes , wher e 
there wa s n o lon g histor y o f custo m an d usag e relatin g t o th e uppe r 
castes,- th e patter n ha s bee n t o follo w th e Englis h legislation . Thi s 
was no t new , because Englis h law s ha d alread y bee n followe d i n th e Specia l 
Marriage Ac t an d othe r legislatio n applicabl e t o th e Englis h an d t o 
Christians i n India . Bu t i n som e way s th e Hind u Marriag e Ac t is , 
unexpectedly, mor e liberal i n approach . Th e endeavou r t o trea t me n an d 
women a s equall y a s possibl e befor e th e la w combine d wit h th e development s 
in Englis h la w resultin g fro m th e vie w tha t i t wa s desirabl e t o shorte n 
and simplif y th e proces s o f gettin g a  divorce , has resulte d i n a  Marriag e 
Act tha t i s o f doubtfu l relevanc e t o th e majorit y o f Indians . I t i s tru e 
that mos t o f th e ground s fo r matrimonia l relie f depen d upo n a  findin g o f 
matrimonial faul t o n th e par t o f on e o f th e spouses , but thi s doe s no t 
necessarily protec t th e other , when followin g upo n a  decre e o f restitutio n 
of conjuga l right s o r o f judicia l separation , withou t cohabitatio n 
resuming, eithe r party , th e guilt y o r th e innocent , ca n appl y fo r a 
divorce. Th e introductio n o f divorc e b y mutua l consent , afte r effectivel y 
eighteen month s separatio n ( a year plu s si x month s dela y befor e hearing ) 
would see m t o provid e a  sufficientl y eas y wa y fo r thos e wantin g t o avoi d 
the lon g an d bitte r litigatio n whic h s o ofte n accompanie s case s i n whic h 
fault mus t b e alleged , t o make furthe r change s i n th e la w unnecessar y a t 
least fo r a  time . However , consultatio n i s no w goin g o n abou t th e 
introduction o f th e principl e o f irretrievabl e breakdow n replacin g al l 
the other s a s th e sol e groun d fo r divorce . Thi s o f cours e i s an appro -
priate wa y o f handlin g th e breakdow n o f a  contractual arrangemen t entere d 
into betwee n adult s a s a  resul t o f individua l choice . It s relevanc e t o 
an arrange d sacramenta l marriage , th e resul t o f a n agreemen t betwee n 
families wher e dowr y an d propert y arrangement s ofte n for m a n integra l 
part, i s les s obvious . 

Need fo r Suppor t Service s 

It i s not alway s realise d tha t th e kin d o f legislatio n dealin g 
with matrimonia l cause s whic h i s being copie d i n Indi a work s onl y wher e 
it has th e suppor t o f a  variety o f service s offerin g bot h economi c an d 
counselling aid . Lega l ai d enable s spouse s withou t financia l resource s 
to exercis e thei r right s unde r th e law . Withou t thi s th e existenc e 
of th e right s ar e o f n o hel p t o them . Counsellin g an d conciliatio n 
services i n orde r t o b e effectiv e mus t b e availabl e a t a  number o f stage s 
in th e disput e an d shoul d be , and b e see n t o be , disinterested i f the y 
are t o be a t al l useful . Emergenc y hel p wit h housin g an d maintenanc e 
should b e available . Service s lik e thes e d o no t exis t i n an y genera l 
way i n India . A  person wit h a  problem i s fa r mor e likel y t o see k th e 
advice o f elder s withi n th e famil y o r th e communit y befor e takin g an y 
decision o r embarkin g o n an y cours e o f action , especiall y i f i t concern s 
matrimonial o r famil y matters . Suc h advic e i s not likel y t o b e dis -
interested i n th e wester n sense . A  woman ca n normall y expec t tha t sh e 
will b e th e on e aske d t o make sacrifices ; socia l attitude s ar e no t 
supportive o f a  woman takin g actio n i n defenc e o f he r right s excep t i n 
very extrem e cases . I t is.unlikel y tha t withou t famil y hel p sh e woul d 
be abl e t o d o s o anyway . O n th e othe r hand , thi s situatio n ma y mak e i t 
impossible fo r he r t o withstan d he r famil y i f the y wis h he r t o see k a 
divorce, an d me n to o ca n fin d themselve s similarl y manipulate d fo r 
family reasons . Th e ver y limite d reconciliatio n provision s i n th e 
Hindu Marriag e Ac t d o no t leav e scop e fo r suc h situation s t o b e 
satisfactorily addressed . Interventio n fo r reconciliatio n purpose s 
during th e cours e o f a  hearing has , i n an y case , only a  very sligh t 
chance o f success . 

For a  la w t o b e effectiv e peopl e mus t kno w tha t th e la w exist s 
and relie f unde r i t must b e accessibl e t o them . I n a  countr y lik e India , 
with a  federa l constitution , muc h wil l depen d o n th e determinatio n o f 
the Stat e government s t o make th e la w effective . Ther e i s plent y o f 
evidence tha t law s wil l b e ignore d i f the y ar e fel t t o b e irrelevant . 
The Chil d Marriag e Restrain t Act s an d th e Prohibitio n o f Dowr y Ac t ar e 
good examples . Th e Committe e o n th e Statu s o f Wome n reporte d tha t it s 
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investigators found that thirty years after the passage of the Hindu 
Succession Act women in many areas did not know that they had rights to 
share in their husband's property on his death. 

The interest in law reform at the top is not matched by a 
similar interest at other levels in the legal and judicial system in 
improving the administration of the laws so that relief is easily 
accessible to those who need it, and, most important in family law 
matters, that is dispensed without undue delay. Here and there throughout 
the country voluntary special interest groups, acting mostly in the 
interest of women, have undertaken the responsibility of informing people of their 
rights and helping them by mediation or legal aid. They recognise that 
without this aid the system is likely to work most unjustly for large 
numbers of people. Though there have been committees who have discussed 
the provision of legal aid to the poor it is unlikely that in the fore-
seeable future there will be throughout the country a properly set up and 
adequately funded system working as a part of the administration of 
justice in family law matters. 

Conclusion 

The demographic and sociological material looked at in the first 
part of this paper suggested that resort to divorce would be likely to 
grow, but much more slowly than it has in other countries with broadly 
similar types of matrimonial legislation. The speed of growth in the 
numbers of educated women cannot be expected to be rapid, and their 
employment in the modern sector of the economy is likely to follow a 
similar path. The review of the law suggests that only the most westerni-
sed of Indians will feel that it meets their needs adequately, and, as 
Rama Mehta points out, even some of these women are reluctant to claim 
the rights it gives them. This suggests that the increase in divorce 
is likely to come from the greater numbers of men seeking to end a 
marriage, perhaps for the purpose of contracting another. The way the 
laws are administered work unwittingly in favour of the economically 
stronger party - more often than not, the husband. There is obviously 
need to find ways of making the parties more equal before the law. 

The role that legal aid could play in achieving this has already 
been referred to That awkward relief - restitution of conjugal rights -
used often as a first step to an application for divorce, could perhaps 
acquire some real usefulness if the parties were required before or 
during the hearing to submit to professional counselling and/or concilia-
tion in which family members as well as spouses would be included. The 
importance that services of this kind can have in all areas of family 
law has already been mentioned, but they can only function effectively 
if they have a clear administrative relationship with the courts. 

There are two matters usually of central importance in family law 
about which the laws reviewed have very little to say. One is the 
division of property acquired during the marriage which is not joint 
family property, and to the acquisition of which the wife may have contri-
buted. The other is the enforcement of maintenance orders. One 
omission is interesting in the light of the importance placed on the 
having of children, particularly a son. While impotence makes a marriage 
voidable, there is no mention of sterility having a similar effect. 

Potentially the legal changes likely to have the greatest 
effect in the long run are those which concern the increase in the property 
rights of women and the equal sharing of property between sons and daughters 
upon succession. It is obvious that at present only those women who know 
their rights can claim them, and not all of these do. Should it become 
the usual practice that property on an intestacy is divided as provided, 
and that women exercise their rights of full ownership, including their 
shire in joint family property as representatives of their deceased 
husbands, then the joint family's economic base could be so weakened that 
it would be unable to discharge many of those welfare functions that it 
now undertakes. If this happened new family patterns could begin to 
emerge, and new claims on public resources made. The seeds of the change 
of direction for the future may lie in the legislation which created a 
a personal law for all Hindus. 
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Notes fo r th e Chapte r o n Indi a (Hind u Famil y Law ) 

The statistic s quote d wer e take n fro m Th e Censu s o f Indi a (1971 ) 
Social an d Cultura l Tables . 

As backgroun d materia l th e stud y b y Irawat i Karv e o n Kinshi p 
Organisations i n Indi a Asi a Publishin g Hous e 196 5 editio n wa s foun d 
most useful . 

For genera l information : 

Towards Equalit y -  Repor t o f th e Committe e o n th e Statu s o f 
Women i n Indi a (1974 ) Department o f Socia l Welfare , Delh i 

The Educate d Woma n i n India n Societ y Toda y -  YWCA o f Indi a (1971 ) 

There ar e a  larg e numbe r o f sociologica l studie s o n variou s 
aspects o f th e famil y i n India . Us e wa s mad e o f th e following : 

Main Current s i n India n Sociology : Vol.1 1 o n Famil y an d Socia l 
Change i n Modern Indi a Vika s 197 6 whic h provide d a  goo d 
introduction t o th e literatur e -  Gupt a G.R. , Edito r 

Urbanization an d Famil y Chang e -  M.S. Gor e -  Popula r Prakasha n Bomba y 
Bombay (1968 ) 

Family i n Indi a -  a  Regiona l vie w -  G. Kuria n -  The Hagu e Mouto n 
(1973) 

Divorced Hind u Woma n -  Ram a Meht a -  Vikas (1975 ) 

On th e laws , th e followin g wer e helpful : 

Hindu La w -  Mulla 14t h editio n ed . b y S.T . Desa i Tripath i 

Death o f a  Marriage La w -  J.D.M. Derret t -  Vikas (1978 ) 

Legislation 

Constitution o f Indi a a s amende d t o 198 1 
Caste Disabilitie s Remova l Ac t 185 0 
Child Marriag e Restrain t Ac t No . XI X o f 192 9 
Guardian an d Ward s Ac t No . 8  of 189 0 a s amende d t o 197 6 
Hindu Adoption s an d Maintenanc e Ac t No . 7 8 o f 195 6 
Hindu Gain s an d Learnin g Ac t No . XX X o f 193 0 
Hindu Inheritanc e (Removal. of Disabilities ) Ac t No . XI I o f 192 8 
Hindi Marriag e Ac t No . 2 5 o f 195 5 a s amende d t o 197 6 
Hindu Minorit y an d Guardianshi p Ac t No . o f 195 6 
Hindu Successio n Ac t No . 3 0 o f 195 6 
Hindu Widow' s Remarriag e Ac t 185 6 
Hindu Women' s Right s t o Propert y Ac t No . XVII I o f 193 7 
Hindu Women' s Right s t o Separat e Maintenanc e an d Residenc e Ac t No . LXXX V 

III (1946 ) 
Special Marriag e Ac t No . XLII I o f 195 4 
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