
JAMAICA 

Family Pattern s 

"The diversit y o f famil y forms , and th e exten t t o whic h som e o f 
these diffe r fro m th e type s traditionall y associate d wit h Europea n 
communities, d o no t mea n tha t a  wholly chaoti c famil y situatio n prevails... . 
On th e othe r hand , i t i s equall y inaccurat e t o den y altogethe r tha t 
instability i s characteristi c o f many Wes t India n famil y forms" . Thes e 
quotations fro m 'Th e Populatio n o f Jamaica ' b y th e demographe r Georg e 
Roberts highligh t th e difficult y o f givin g a  clea r pictur e o f th e pattern s 
of famil y organisatio n an d th e way s i n which the y functio n i n tha t island . 

To understand wh y som e o f th e peopl e organis e thei r famil y lif e i n th e 
way tha t the y d o i t i s necessary t o bea r i n mind certai n characterist s o f th e 
society. Jamaic a i s a  smal l islan d wit h limite d resource s an d a  larg e 
and growin g population . Non e o f th e populatio n i s indigenous . I t i s 
racially ver y mixed , thoug h abou t ninet y percen t sho w thei r origi n fro m th e 
slaves brough t fro m Afric a t o wor k th e suga r plantation s i n th e eighteent h 
and nineteent h centuries . Late r wave s o f Eas t Indians , Chinese , peopl e fro m 
the Middl e East , Europ e a s wel l a s th e Britis h plantatio n owners , overseas, 
traders an d rulin g group s hav e al l contribute d t o th e mixture . I t i s a 
society tha t ha s bee n forme d b y migrants , willing o r unwilling. Perhap s 
this, take n togethe r wit h a  fairl y constan t hig h leve l o f unemploymen t 
since th e en d o f slavery , ha s mean t tha t peopl e wer e read y t o migrate i n 
search o f employmen t whereve r withi n reac h i t was available . Movemen t 
within th e island , a s wel l a s outward s t o Panama , Cost a Rica , Cub a an d th e 
USA, an d mor e recentl y Englan d an d Canad a hav e al l ha d t o b e accommodate d 
somehow i n famil y living . Perhap s i t i s th e necessar y adjustment s whic h hav e 
to be mad e t o a n unpredictabl e economi c situatio n tha t lead s t o th e 
conclusion o f observer s tha t "instabilit y i s characteristi c o f man y 
West India n famil y forms. " 

It has bee n th e vie w o f mos t Wes t India n commentator s o n th e stat e o f 
West India n famil y -  a view unsupporte d b y evidenc e -  that th e presen t matin g 
patterns derive d fro m th e economi c an d socia l condition s o f slavery . Socia l 
conditions hav e certainl y change d ver y markedl y sinc e thos e days . A s fo r 
the economic , Robert s an d Sinclai r i n thei r discussio n o f mating pattern s 
in thei r boo k "Wome n i n Jamaica" , base d upo n censu s materia l supplemente d 
by specia l researc h wor k o n female s o f chil d bearin g age , state d thei r vie w 
in thes e terms : "I n an y even t i t ha s bee n ou r argumen t tha t sufficien t 
economic advanc e ha s bee n mad e sinc e emancipatio n t o a t leas t expec t som e 
shift i n mating patterns . Th e fac t tha t thes e hav e no t appeare d sugges t 
strongly tha t economi c condition s hav e ha d littl e t o d o wit h thei r 
formation". I n a  certain limite d sens e thi s ma y b e true , but ther e i s 
also evidenc e t o sugges t tha t whe n time s ar e goo d an d job s tha t pa y wel l 
can b e had , unions , whether commo n la w o r marital , ten d t o b e mor e stable . 
But th e wave s o f migration, an d th e pattern s tha t thes e follow , ar e 
probably a  more reliabl e guid e t o understandin g th e kin d o f relationship s 
people ente r int o durin g th e year s whe n the y ar e havin g children . 

If th e accepte d nor m o f famil y formatio n i s tha t a  man an d woma n wil l 
marry an d the n hav e children , the n th e Jamaica n patter n diverge s ver y 
widely fro m this . Accordin g t o th e las t censu s i n 1970 , continuing th e 
pattern show n i n previou s censuses , les s tha n one-thir d o f famil y union s 
began i n thi s way . On e o f th e mos t generall y quote d figure s i n an y 
discussion o f th e Jamaica n famil y i s tha t mor e tha n sevent y percen t o f 
children ar e bor n ou t o f wedlock . Th e majorit y o f thes e ar e bor n t o 
people i n visiting o r commo n la w relationships . Fo r th e purpos e o f thi s 
paper th e ter m 'visitin g relationship ' -  borrowed fro m Robert s -  will b e 
taken t o mean a  relationshi p i n which th e partner s d o no t hav e an d hav e 
never ha d a  common home . B y a  common la w relationshi p i s meant on e i n 
which th e partner s hav e establishe d a  home i n which the y ma y b e sai d t o 
be cohabiting . 

Childbearing tend s t o begi n early , whil e th e girl , an d sometime s bot h 
partners, stil l liv e wit h thei r parents . Commo n la w unions ten d t o b e 
formed somewha t late r whe n partner s fee l tha t the y ar e abl e t o se t u p 
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house together . Researc h ha s show n tha t a t thi s stag e on e o r both o f th e 
partners ma y b e working . Ver y ofte n th e woma n ha s a  stead y bu t fairl y lo w 
paid job , while th e ma n ma y wor k intermittentl y o r seasonall y bu t earnin g 
more mone y whe n h e works . Again , t o quot e Robert s an d Sinclair : ". . th e 
general matin g proces s tend s t o be a  movement fro m visitin g t o commo n la w 
or married; fro m commo n la w t o marriag e an d fro m visitin g t o married" . Bu t 
their stud y show s tha t ther e i s a  good dea l o f evidenc e tha t mor e peopl e 
regard marriag e a s a  goal t o which t o aspire , an d th e statistic s sho w tha t 
more tha n hal f o f the m attai n thi s b y th e tim e thei r childre n hav e al l 
been born . Marriag e tend s t o occu r a t a  high averag e age , and th e number s 
in th e eve r marrie d categor y increas e continuousl y wit h advancin g ag e (se e 
pp 263- 9 Th e Populatio n o f Jamaica) . 

Women's Attitud e t o Union s Outsid e Marriag e 

Two point s o f interes t emerge d fro m th e sampl e o f wome n studie d i n 
depth b y Robert s an d Sinclai r i n thei r "Wome n i n Jamaica" . Th e firs t i s 
the impressio n the y forme d tha t a  significan t numbe r o f women i n visitin g 
and commo n la w relationship s foun d tha t thes e loose r union s suite d thei r 
situations bette r tha n marriag e an d wer e no t anxiou s t o chang e them , a t 
least whil e youn g an d earning . I t was clea r tha t thei r economi c affair s 
were easie r t o handle , particularl y i n visitin g relationships , wher e 
whatever mone y wa s contribute d b y th e fathe r coul d b e spen t wholl y o n 
mother an d child , an d livin g expense s wer e easie r t o mee t whe n livin g a t 
home, ver y ofte n supporte d wholl y o r i n part b y th e family . Th e loose r 
union bon d generall y mean s th e maintenanc e o f stron g bond s wit h th e nata l 
family o f th e partners . Hel p wit h chil d rearin g i s expected , an d ofte n 
asked for , no t onl y fro m parent s bu t sibling s an d othe r relatives . 

The secon d poin t wa s tha t wome n i n Jamaica d o no t mak e a  larg e 
number o f change s o f partne r durin g thei r lifetime . Sinc e mos t o f th e 
studies o f matin g hav e tende d t o focu s o n th e wome n i t i s not know n wit h 
any certaint y whethe r th e sam e i s tru e fo r men . Bu t observatio n woul d 
suggest tha t thi s i s not so , and th e record s o f th e court s an d socia l 
agencies includ e man y case s wit h me n supporting , o r rathe r no t supporting , 
more tha n on e commo n la w wife simultaneously . Th e marrie d ma n wit h th e 
outside famil y i s also commo n enough . 

A close r loo k a t th e ag e structur e o f th e partner s i n th e variou s 
relationships migh t giv e som e indicatio n o f th e kin d o f problem s wit h 
which th e Court s migh t b e aske d t o deal . Georg e Cumpe r i n his stud y o f 
"The Fertilit y o f Commo n la w Union s i n Jamaica" base d o n th e 196 0 censu s 
figures describe s th e patter n o f relationship s -  a pattern whic h hold s goo d 
for th e 197 0 census also . ". . i n th e ag e grou p 15-1 9 th e mai n for m o f 
mating i s non-residential. Commonla w union s increas e i n importanc e u p t o 
the ag e grou p 25-29 , whe n 3 4 percent o f women ar e livin g i n suc h unions , 
and a t leas t 4 1 percen t hav e experience d a  commonlaw unio n a t som e time . 
Thereafter commonla w union s declin e i n importance , while lega l union s 
continue t o increas e an d i n th e age-grou p 40-4 4 th e proportio n eve r marrie d 
is 5 5 percent. Commentin g o n thi s stat e o f affair s Robert s point s ou t 
that instabilit y i s a  "cardina l element " i n th e famil y situatio n o f many o f 
those bearin g childre n i n th e younge r perio d o f th e reproductiv e span . 
This confirm s th e experience. of th e socia l agencie s workin g wit h childre n 
in need an d i n trouble . 

Where ther e ca n b e sai d t o be an y fir m relationshi p betwee n th e 
young partner s i t i s most likel y t o be o f th e "visiting " kind . On e o f th e 
most importan t issue s arisin g fro m suc h relationship s wil l b e provisio n fo r 
maintenance o f an y childre n tha t ma y b e bor n t o th e partners . T o determin e 
the questio n o f th e liabilit y o f th e mal e partner , th e findin g o f 
paternity i s crucial. Sinc e som e a t leas t o f th e mal e partner s ar e ver y 
young an d other s ma y stan d i n suc h relationshi p t o th e gir l an d he r famil y 
that the y wil l b e reluctan t t o pres s an y claims , the provisio n o f 
maintenance throug h court-relate d proceeding s raise s man y problems . I f t o 
these i s added th e likelihoo d tha t fo r a t leas t som e period s i n any yea r 
the fathe r wil l b e unemploye d an d unabl e t o pa y maintenance , th e 
difficulty o f ensurin g tha t man y o f th e childre n bor n t o suc h partner s ar e 
regularly maintaine d b y thei r parent s ca n b e seen . Thi s i s a proble m tha t 
courts hav e regularl y t o face . Th e problem s are , i f anything, compounde d 
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by th e fac t tha t ther e ha s no t ye t bee n an y statutor y amendmen t o f th e 
common la w b y whic h imprisonmen t fo r th e non-paymen t o f arrear s du e o n 
orders mad e unde r th e Maintenanc e an d Affiliatio n Act s extinguishe s 
liability t o pa y them . Legislatio n t o remed y thi s i s bein g contemplate d 
and i s obviousl y urgentl y needed . 

It i s obviou s tha t entr y int o commo n la w union s i s greatest durin g 
the ag e o f greatest fertility . Suc h union s ar e usuall y undertake n whe n on e 
at leas t o f th e partner s i s employed , an d ther e i s som e mean s t o suppor t 
a household . A s with marrie d unions , claims fo r maintenanc e usuall y aris e 
when th e partnershi p i s disrupted . Suc h disruptio n i s easie r an d 
conceivably mor e likel y t o happe n tha n t o partner s wh o ar e married . A s 
Roberts an d Sinclai r poin t ou t (p.170 , Wome n i n Jamaica ) "Chil d suppor t 
assumes considerabl e significanc e i n Jamaic a becaus e o f th e presenc e o f 
visiting and , t o a  lesse r extent , commo n la w unions". Als o significan t 
is th e exten t o f th e relianc e fo r suc h suppor t o n relative s an d friends , 
particularly o f th e woma n partner . Robert s an d Sinclai r foun d tha t whe n 
there wer e onl y on e o r tw o childre n involved , father s i n a  visiting unio n 
contributed t o chil d suppor t i n abou t 4 3 percen t o f th e cases , but whe n 
such familie s go t large r thi s droppe d t o abou t a  quarter. A s th e mothe r 
got olde r th e mai n burde n o f chil d suppor t move d t o he r an d censu s 
material showe d a  ris e i n th e proportio n o f households heade d b y singl e 
women a t advance d ag e i n th e famil y cycl e thoug h no t man y o f the m 
remained i n a n activ e visitin g union . 

The Economic s o f Bringin g u p Childre n 

The labou r forc e statistic s thro w som e interestin g ligh t upo n this . 
The 1970 s hav e bee n a  period o f increasin g economi c hardship . Employmen t 
has bee n declining , bu t th e labou r forc e increasing . I n general , male s 
account fo r th e declin e i n employment , female s fo r th e increas e i n th e 
labour force . A s wel l a s lookin g fo r work, mor e female s hav e se t u p a s 
own accoun t workers , turnin g thei r hand s t o whateve r the y coul d i n orde r t o 
support thei r children . Bu t th e statistic s als o sho w tha t unemploye d 
heads o f household ten d t o migrate , mos t o f thes e bein g me n thoug h 
including a  fai r proportio n o f women. Unemployment , o r th e fea r o f it , 
seems t o have bee n a  powerfu l incentiv e t o migrate fo r thos e wit h 
children t o maintai n an d educate . Suc h a  respons e t o th e proble m woul d b e 
widely understood , fo r i t has lon g bee n accepte d i n th e societ y tha t on e 
of a  parent's mos t importan t dutie s i s t o provide economicall y fo r a  child' s 
maintenance an d education , eve n i f thi s mean t no t havin g th e chil d livin g 
with th e parent . Ther e ha d ofte n t o b e a  choice betwee n th e provisio n 
of da y t o da y car e an d earnin g enoug h t o feed , cloth e an d educat e a  child , 
and th e secon d wa s accepte d t o be th e mor e important . I t stil l is , i n spit e 
of th e effort s o f socia l agencie s t o stre e th e nee d o f th e chil d fo r 
parental affectio n an d care . Indeed , wher e substitut e car e coul d almos t 
be sai d t o b e th e norm , thi s ma y b e les s importan t tha n th e theorie s 
suggest, particularl y i f ther e ar e person s suc h a s grandparent s o r othe r 
family member s wh o accep t responsibilit y fo r th e child' s upbringing . 

Increased Expectatio n o f Lif e 

One o f th e mos t important , an d under-rated, influence s o n famil y 
life an d changin g famil y pattern s ha s bee n th e considerabl e increas e i n 
expectation o f lif e tha t ha s take n plac e durin g th e las t century . I n 
1880 th e expectatio n o f lif e fo r me n wa s 37.0 2 years , fo r wome n 39.8 . B y 
1969 thi s ha d reache d 66. 7 year s fo r men , 70. 2 fo r women. Toda y bot h me n 
and wome n ca n normall y expec t t o liv e int o thei r seventies . Th e averag e 
age o f marriag e tend s t o b e hig h an d thi s mean s tha t b y th e tim e the y di e 
most person s i n Jamaic a wil l hav e bee n married . 

A smal l bu t steadil y increasin g numbe r wil l hav e bee n marrie d mor e 
than once . Th e figure s o n divorc e indicat e this . Mor e tha n hal f o f thos e 
married i n thei r teen s an d earl y twentie s divorce , an d nearl y 1 4 percen t 
of al l divorce s involv e thos e wh o hav e bee n marrie d fo r twenty-si x year s 
or more . I t i s a s thoug h th e prospec t o f longe r activ e lif e encourage s 
the resor t t o change s i n marriag e partner s o r ma y b e lif e styles . Th e 
current statistic s d o no t indicat e wha t proportio n o f marriage s recorde d 
are secon d marriage s fo r a t leas t on e o f th e partners , bu t i f th e 
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experience o f othe r countrie s whic h hav e a  simila r patter n o f divorc e i s 
taken int o accoun t i t i s likel y tha t secon d marriage s coul d becom e a 
significant featur e o f famil y lif e i n Jamaica . Thi s woul d mea n tha t i n 
addition t o matters concernin g th e maintenanc e an d custod y o f dependen t 
children, problem s involvin g th e divisio n o f propert y woul d assum e muc h 
greater importanc e i n th e wor k o f th e courts . Th e financia l implication s 
of secon d marriag e an d secon d familie s woul d i n suc h matter s hav e t o b e 
given fa r mor e weigh t tha n the y ar e a t present . 

As w e shal l se e th e presen t rule s whic h gover n distributio n o f 
property o n th e dissolutio n o f unions, whether marrie d o r not , bea r 
little relatio n t o th e realit y o f th e situatio n o f most couple s an d ar e 
urgently i n nee d o f change . Suc h chang e i s being considere d an d i t i s 
hoped tha t opportunit y wil l b e take n t o fram e ne w rule s tha t wil l tak e 
into accoun t th e emergin g pattern s o f famil y life . 

Fostering an d Adoptio n 

No descriptio n o f famil y lif e i n Jamaic a woul d b e complet e i f i t di d 
not includ e th e par t playe d b y fosterin g an d adoptio n i n it s working . 
Until th e passag e o f th e Adoptio n Ac t i n 195 6 neithe r wor d ha d th e meanin g 
that no w attache s t o it . Indee d 'fostering ' wa s hardl y use d a t al l thoug h 
a grea t dea l o f i t wa s done , an d wha t bega n a s fosterin g ofte n passe d ove r 
into th e informa l adoption s tha t were , an d t o som e exten t stil l remain , a 
feature o f chil d rearin g i n Jamaica. Parent s wit h la r e  families , o r wh o 
are unable , becaus e o f poverty , il l healt h o r th e like , to maintai n an d 
educate thei r children , woul d plac e thei r childre n wit h famil y member s wh o 
were willin g t o undertake thei r car e an d upbringing , o r with person s 
better placed in lif e wh o showe d interes t i n an y child . Wit h famil y member s 
it was usuall y o n th e basi s tha t suc h placemen t wa s temporar y unti l 
circumstances improved , thoug h thi s ofte n mea n tha t a  child woul d spen t al l 
his growin g u p year s wit h tha t relative , o r b e passe d o n t o another , th e 
parents rarel y resumin g responsibilit y fo r him . I f th e chil d wa s "taken " 
by a  non-relative, thi s wa s usuall y regarde d a s a n "adoption " thoug h i t 
had n o lega l status , an d difficultie s sometime s aros e whe n th e chil d turne d 
out wel l an d wa s reclaime d b y th e parents . 

Since 195 6 thi s kin d o f informa l adoptio n ha d almos t disappeared , bu t 
fostering b y famil y members , most ofte n grandmothers , sister s an d aunts , 
is stil l a s stron g a s ever . I t acquire d adde d importanc e wit h th e larg e 
waves o f migration s t o th e unite d Kingdom , th e Unite d State s an d Canad a 
that hav e take n plac e sinc e th e Secon d Worl d War , where wag e earner s wen t 
first t o establis h themselve s wit h th e ide a tha t familie s shoul d follow . 
Sometimes the y did , mor e ofte n the y di d not , an d thi s wa s reflecte d i n th e 
growing number s o f childre n wh o ha d t o b e take n int o car e wher e placement s 
with famil y o r friend s brok e down , ofte n becaus e n o mone y fo r maintenanc e 
was forthcoming . 

Adoption, too , has playe d it s par t i n th e migratio n process , parti-
cularly i n recen t years . Durin g th e seventies , th e Unite d Kingdom , th e 
United State s an d Canada , th e mai n area s o f post wa r migratio n fro m 
Jamaica, mad e th e rule s governin g entr y muc h mor e restrictive . Immigratio n 
is now virtuall y close d t o al l excep t thos e wit h specia l skill s an d job s 
to go to , and dependen t famil y member s o f thes e an d o f person s wh o ha d 
already legall y settle d i n thos e countries . Fro m th e descriptio n o f 
Jamaican pattern s o f mating an d chil d bearin g give n abov e i t will b e 
obvious tha t a  number o f thos e wh o migrat e wil l ha v ha d childre n bor n ou t 
of wedlock. I t i s understandable tha t official s administerin g a n immigratio n 
policy designe d t o limi t acces s t o thei r countr y shoul d insis t tha t 
dependents shoul d hav e a  proven lega l relationshi p t o thos e askin g fo r 
their entry . Wher e i t wa s a  father , o r a  mother wh o ha d married , wh o 
sought t o have a  chil d bor n ou t o f wedloc k joi n them , lega l adoptio n 
seemed th e simples t wa y o f meeting th e requirements . Adoptio n b y natura l 
parents, i s provided fo r i n th e legislatio n an d ha s bee n use d whe n i t 
seemed t o meet th e need s o f thos e wantin g lega l evidenc e o f a  relationship . 
But th e importanc e o f thi s t o father s o f childre n bor n ou t o f wedlock ha s 
been lessene d b y th e provision s o f th e Statu s o f Childre n Ac t (No . 3 6 o f 
1976) which provide s procedure s fo r th e lega l recognitio n o f paternity . 
There ha s bee n som e evidenc e tha t immigratio n official s ar e no t happ y wit h 
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the us e o f adoptio n a s a  means o f qualificatio n fo r migration o f a  dependent , 
but hav e equall y no t bee n willin g t o recognis e statu s acquire d unde r th e 
provisions o f th e Statu s o f Childre n Act , Th e difficultie s an d misunder -
standings tha t aris e whe n mutua l recognitio n o f famil y la w provision s doe s 
not exis t betwee n countrie s wher e ther e i s a  considerable flo w o f 
migration, ca n ver y easil y damag e relationships , no t onl y betwee n people , 
but betwee n th e countrie s themselves . 

This brie f loo k a t th e famil y form s whic h hav e develope d i n Jamaic a 
and th e wa y the y functio n i s basic t o consideratio n o f th e appropriatenes s 
of th e law s an d o f th e lega l syste m whic h dea l wit h th e problems , th e 
rights an d duties , th e matter s o f statu s an d o f claim s t o propert y an d th e 
like whic h aris e ou t o f th e wa y familie s liv e thei r lives . I t will b e 
observed tha t th e developmen t o f th e la w an d it s procedure s ha s followe d a 
very differen t lin e fro m tha t o f th e developmen t o f famil y form s withi n th e 
society -  as has s o ofte n bee n th e cas e wit h colonies , where rule r an d 
ruled diffe r i n origin . 

Courts an d Legislatio n 

As conqueror s an d settler s th e Britis h brough t wit h the m thei r law s 
and thos e part s o f thei r lega l syste m tha t coul d b e exported . Th e basi s 
of th e famil y la w was i n th e Commo n Law , varie d an d adde d t o b y legislatio n 
emanating fro m Whitehal l an d i n general copyin g Englis h statute s a s o n th e 
relevant subjects . Th e cour t syste m evolve d int o a  reflectio n o f th e 
English system , wit h citize n Justice s o f th e Peac e a t th e bottom , 
Resident Magistrate s appointe d t o th e parishe s hearin g th e bul k o f th e 
civil an d crimina l cases , the Suprem e Cour t heade d b y th e Chie f Justic e 
and a  number o f Puisn e Judge s wit h bot h origina l an d appellat e jurisdictio n 
and, afte r independence , a  Cour t o f Appeal throug h whic h leav e t o appea l 
to Priv y Counci l coul d b e aske d for . Mos t famil y matter s cam e befor e 
the Justice s o f th e Peac e an d th e Residen t Magistrates . I n 187 9 a  Divorc e 
Law was enacte d i n Jamaica base d upo n th e Englis h Matrimonia l Cause s Ac t 
of 1857 . Jurisdictio n i n suc h matter s wa s conferre d upo n th e Suprem e Court . 
The effec t o f thi s was , as i n England , t o inaugurat e tw o famil y la w regime s 
to which differen t standard s applied , on e i n th e Magistrates ' Court s an d 
one i n th e Suprem e Court . 

A loo k a t ho w th e matte r o f maintenanc e wa s handle d wil l mak e clea r 
how thi s worke d i n practice . Th e Maintenanc e La w wa s on e o f th e earlie r 
pieces o f legislation . Th e dut y t o maintain wa s define d i n ver y wid e 
terms, s o drafte d a s t o underlin e th e fac t tha t maintenanc e wa s th e 
responsibility o f th e famil y no t th e state . Th e sectio n settin g ou t th e 
duty t o maintain i s stil l i n essenc e wha t i t was i n th e latte r par t o f 
the nineteent h century . I t provide d tha t ever y ma n wa s require d t o 
maintain hi s ow n childre n a s wel l a s ever y chil d whethe r bor n i n wedloc k 
or not , tha t hi s wif e ha d a t th e tim e o f he r marriag e wit h him . I f h e 
lived i n a  commo n la w union , hi s dut y t o maitai n similarl y extende d t o th e 
children othe r tha n thos e whic h wer e hi s whic h hi s partne r ha d a t th e tim e 
the cohabitatio n begun . A  woman's responsibilit y t o maintain wa s limite d 
to her ow n children . I n th e descriptio n o f th e famil y pattern s o f Jamaic a 
given above , i t will b e remembere d tha t visitin g union s for m a  significan t 
percentage o f th e unio n statu s o f wome n i n thei r earl y childbearin g years . 
This relationshi p fel l outsid e o f th e term s o f th e Maintenanc e La w unde r 
which claim s t o b e maintaine d wer e base d upo n cohabitation . I n spit e o f 
the Law' s failur e t o meet th e need s o f larg e number s o f childre n i t wa s 
not unti l 192 6 tha t th e Bastard y La w wa s passed . Thi s mad e provisio n fo r 
the ascertainmen t o f paternity fo r th e limite d purpos e o f a  smal l weekl y 
payment o f maintenanc e t o th e child' s mothe r durin g th e firs t fourtee n 
years o f th e child' s life . Lik e th e Maintenanc e Law , th e Bastard y La w 
was administere d i n th e Magistrate' s Courts . 

As i n th e Englis h legislation , th e amoun t o f maintenanc e tha t coul d 
be go t i n th e Magistrate' s Court s wa s ver y small , th e limi t tha t coul d b e 
awarded bein g state d i n th e law . A s lat e a s 197 5 thi s limi t wa s fixe d a t 
Eight Dollar s pe r wee k unde r th e Maintenanc e Act , Fou r Dollar s unde r th e 
Affiliation (formerl y Bastardy ) Act . Th e inconvenienc e o f thes e smal l 
awards wa s balance d b y th e eas e o f acces s t o th e Court s an d th e fac t 
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that th e proces s wa s free . I t was intende d t o meet th e need s o f th e poor , 
and o f wives withou t incom e propert y o f thei r own , when husband s refuse d 
or faile d t o maintain the m an d an y dependen t childre n the y migh t have . 
Women wh o cohabite d outsid e o f marriage had , an d stil l have , no clai m t o 
be maintained , thoug h th e childre n wh o ar e par t o f th e famil y o f th e 
partners do . Followin g als o th e Englis h pattern , a  higher standar d o f 
conduct i s demande d fro m claimant s fo r maintenanc e i n th e Magistrates ' 
Courts tha n fro m thos e wh o mak e suc h claim s i n th e Suprem e Cour t i n 
divorce an d othe r matrimonia l causes . An y evidenc e o f adultery , fo r 
example, wil l extinguis h a  wife's clai m t o maintenanc e i n th e lowe r courts , 
it will onl y b e on e matte r t o b e take n int o accoun t i n th e deliberation s 
of th e judge s i n th e uppe r court . 

Maintenance an d Affiliatio n i n Residen t Magistrates ' Court s 

The numbe r o f application s t o th e Magistrates ' Court s unde r th e 
Maintenance an d Affiliatio n Act s ha s alway s bee n large , particularly s o 
under th e latte r Act . A s a  resul t tw o practice s develope d whic h brough t 
the proceeding s int o publi c disfavour . First , th e application s wer e mad e 
direct t o th e offic e o f th e Cler k o f Courts . Th e ver y publi c disclosur e o f 
one's mos t privat e affair s t o a  rushe d an d frequentl y junio r cler k tende d 
to put of f al l bu t th e mos t desperat e o r th e mos t hardened . Secondly , 
in orde r t o preven t th e volum e o f thes e case s swampin g th e wor k o f th e 
Court, th e habi t o f settin g asid e on e da y i n th e week , usuall y Fridays , 
for th e hearin g o f thes e suit s establishe d itself . A s hearin g ha d t o 
follow servic e o f summon s -  which frequentl y too k som e time , i f i t ever go t 
served a t al l -  the applicant s wer e ofte n i n fairl y desperat e strait s an d 
speed o f despatc h i f th e matte r wa s important . Th e fe w minute s whic h i t 
usually too k th e magistrat e t o dispos e o f th e matte r mean t tha t n o rea l 
consideration coul d b e give n t o it s merits, and thi s wa s mad e wors e b y th e 
fact tha t i n most case s ther e ha d bee n n o investigatio n o f th e 
circumstances o f th e family . Ther e wa s n o ide a a s t o whether th e decisio n 
about maintenanc e me t th e nee d o f th e famil y o r indee d whethe r o r no t 
it would eve n b e obeyed . 

Those wh o brough t case s unde r th e Maintenanc e La w were slightl y 
better of f tha n thos e wh o ha d t o brin g sui t unde r th e Affiliatio n Law . 
If ther e seeme d t o b e evidenc e tha t violenc e eithe r ha d bee n o r woul d 
be involve d i n th e collectio n o f maintenance, o r i t was clea r tha t th e 
respondent ha d n o intentio n o f payin g suc h maintenance , th e Cour t coul d 
upon applicatio n orde r th e mone y t o be pai d t o th e Cler k fro m who m i t 
could the n b e collecte d b y th e application . N o suc h procedur e wa s 
available unde r th e Affiliatio n Act , and th e pligh t o f childre n use d t o 
try an d enforc e cour t order s fo r thei r maintenanc e becam e a  matter o f 
considerable concer n t o th e socia l services . I t was thei r experienc e 
that th e wa y th e la w deal t wit h maintenanc e problem s tende d t o compoun d 
rather tha n solv e famil y problems . Understandabl y therefor e the y wer e 
in th e forefron t o f th e movemen t t o get establishe d a  Famil y Cour t 
system. The y presse d fo r a  Cour t whic h coul d dea l wit h th e whol e rang e 
of famil y problem s includin g divorce , with th e kin d o f organisatio n 
which woul d integrat e th e work o f th e service s wit h eac h othe r an d wit h 
the Court . The y wante d a n en d t o th e confusio n ofte n suffere d b y 
families i n nee d and/o r in-trouble , face d wit h th e differen t an d sometime s 
conflicting solution s offere d b y th e variou s service s an d th e variou s 
courts befor e whic h matter s coul d b e heard . Th e shortcoming s o f th e wa y 
in which famil y matter s wer e handle d wer e s o widely experience d tha t th e 
call fo r a  Famil y Cour t attracte d a  good dea l o f publi c support . 

Establishment o f th e Famil y Cour t 

In 197 4 th e Governmen t decide d tha t th e Famil y Cour t experimen t 
should b e tried . Afte r consultation s an d a  good dea l o f debat e i t wa s 
agreed tha t a  prototype cour t shoul d b e se t u p i n th e capita l area , 
its jurisdictio n confine d t o tha t area . Th e limit s o f th e jurisdictio n 
of courts that coul d b e create d b y Ac t o f th e Jamaica n Parliamen t ha d bee n 
the subjec t o f controversy , judicia l hearin g an d appea l righ t u p t o th e 
privy Counci l durin g 1974-7 5 a s a  resul t o f th e Government' s decisio n t o 
create a special Cour t fo r th e hearin g o f offence s relatin g t o th e 
possession an d us e o f firearms . Part s o f th e jurisdictio n exercise d b y 
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the Magistrates ' Court s an d b y th e Suprem e Cour t wer e give n t o th e Gu n 
Court. I n brief , th e findin g o f th e Priv y Counci l wa s tha t suc h par t o f 
of th e legislatio n a s attempte d t o d o thi s wer e outsid e th e powe r o f 
Parliament a s lai d dow n inth e Jamaic a Constitution . Thoug h th e propose d 
Family Cour t woul d no t b e o n al l four s wit h th e Gu n Cour t whic h wa s th e 
subject o f th e appeal , i t wa s decide d tha t divorce , annulmen t an d othe r 
related matrimonia l cause s withi n th e jurisdictio n o f th e Suprem e Cour t 
would no t b e assigne d t o th e Famil y Court . Mos t othe r famil y matter s 
were o r could b e deal t wit h i n th e Residen t Magistrates ' Courts . I t 
was agree d tha t th e statu s o f th e Famil y Cour t woul d b e effectivel y a t 
that leve l fo r th e tim e being , thoug h th e Governmen t polic y statemen t 
announcing thi s acknowledge d th e desirabilit y o f havin g on e cour t dea l 
with al l famil y matter s an d indicate d tha t thi s en d woul d b e pursued . 

The mai n objectiv e o f th e plan s fo r th e Court' s desig n an d 
functioning wa s t o provid e a n integrate d approac h b y judicia l an d socia l 
services t o th e handlin g o f famil y problems . This , subjec t t o th e 
constitutional limitation s outline d above , determined th e jurisdictio n o f 
the Court , what service s woul d b e mad e availabl e insid e th e Cour t building , 
and th e stage s a t whic h suc h service s woul d b e availabl e t o peopl e seekin g 
help. Governmen t polic y statement s emphasise d tha t th e ai m wa s t o preven t 
family breakdow n wher e thi s wa s possible , an d i f i t coul d no t b e avoided , 
so t o dea l wit h i t tha t th e welfar e o f al l it s members , particularly th e 
children, were protected . 

As a  resul t o f th e analysi s o f informatio n fro m th e Courts , th e 
social services , both governmen t an d voluntary , an d othe r relevan t 
sources, th e Cour t wa s give n jurisdictio n ove r matter s arisin g unde r 
the Affiliatio n Act , th e Childre n (Adoptio n of ) Act, th e Childre n (Guardian -
ship an d Custody ) Act , Th e Educatio n Act , th e Juvenile s Act , th e 
Maintenance Ac t an d th e Marrie d Women' s Propert y Act . T o thes e hav e bee n 
added th e Statu s o f Childre n Ac t whic h cam e int o effec t i n 1976 . Th e 
information an d consultation s als o reveale d a  need an d a  deman d fo r 
preventive wor k wit h families . Th e mai n governmen t agencies , th e 
Probation an d Chil d Car e services , were no t empowere d t o d o preventiv e 
work, an d th e fe w voluntar y agencie s engage d i n i t coul d no t mee t th e 
demand, limite d a s the y wer e b y mone y an d geographica l location . I t als o 
emerged tha t familie s i n need o r i n troubl e frequentl y neede d th e service s 
of mor e tha n on e agency,'an d referral s t o widely separate d service s 
tended t o defea t client s wh o jus t droppe d ou t o f sight . 

It was quit e clea r fro m th e beginnin g tha t th e service s neede d withi n 
the Cour t coul d onl y b e provide d throug h collaboratio n wit h th e existin g 
agencies. Th e financia l constraint s o n plannin g wer e considerable . Th e 
Child Car e an d Probatio n Service s whic h worke d s o closel y wit h th e Court s 
under th e Juvenile s La w agree d t o have office s a t th e Court , a s di d th e 
Adoption Service , Publi c Assistanc e an d th e voluntar y bod y doin g 
counselling an d preventiv e wor k wit h th e familie s o f youn g children . On e 
of th e Lega l Ai d clinic s agree d t o help . Th e Ministr y o f Healt h wa s 
asked fo r th e service s o f a  Publi c Healt h nurs e t o facilitat e referral s 
to doctors , specialist s an d clinic s a s wel l a s provid e famil y plannin g 
advice an d firs t ai d whic h wa s sometime s necessary . Th e polic e wer e 
accommodated, an d a n extende d Cour t Servic e whic h include d a  unit t o dea l 
with th e collectio n an d payin g ou t o f monie s fo r maintenance . Th e Cour t 
was give n it s ow n bailiffs . Ther e wa s n o servic e providin g marriag e an d 
family counsellin g a s suc h an d arrangement s wer e made , with considerabl e 
help fro m th e churches , fo r traine d person s t o offe r thi s servic e o n a 
sessional basis . 

The tw o importan t aspect s o f th e desig n o f th e Famil y Cour t tha t 
enabled i t t o functio n -  thoug h no t withou t som e hitche s -  as a  unit wer e the 
Intake Servic e t o whic h thos e seekin g hel p wen t firs t an d th e co-ordinatio n 
unit, whos e head * ha d th e responsibilit y o f ensurin g tha t th e service s 
which wer e offere d t o th e publi c o r which experienc e showe d wer e neede d 

"There wa s resistanc e t o includin g th e pos t o f th e Co-ordinato r i n 
the Famil y Cour t Act . No w afte r seve n year s o f operation , 
consideration i s bein g give n t o amendin g th e la w t o includ e it . 
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would b e delivere d a t a s acceptabl e a  standar d a s finance s woul d allow . 
Liaison wit h existin g service s wa s importan t a s was th e capacity t o 
stimulate ne w service s wher e ther e wer e gaps . Bu t th e rea l crucia l jo b 
of liaiso n wa s wit h th e Judge s o f th e Famil y Cour t an d th e Cour t staff s 
who worke d unde r them . Bot h Judge s an d Cour t staf f wer e peopl e wh o ha d 
been workin g a t ver y simila r job s i n Residen t Magistrates ' Courts . A s 
was pointe d ou t above , th e socia l worker s an d othe r agenc y personne l 
working withi n th e Famil y Cour t cam e mostl y fro m senio r worker s withi n 
established services . A  trainin g an d orientatio n programm e wa s 
organised fo r al l thos e recruite d t o th e Court . I n spit e o f thi s ol d 
work habit s an d attitudes kept reassertin g themselves , an d thi s require d 
the constan t attentio n o f th e co-ordinatio n unit . Thoug h i t wa s 
recognised fro m th e beginnin g tha t al l ne w recruit s shoul d hav e a  cours e 
of trainin g befor e beginnin g wor k i n th e Cour t an d tha t a  constan t programm e 
of in-servic e trainin g wa s necessar y t o kee p i t functionin g well , th e 
training programm e ha s bee n a  casualty o f th e tigh t financia l situatio n 
in which th e islan d ha s foun d itself . 

The intak e procedur e i s th e ke y o f th e ne w approac h i n th e handlin g 
of famil y matters . Al l person s bringin g ne w matter s se e firs t on e o f th e 
Intake Counsellors . Thes e ar e traine d an d experience d socia l worker s 
whose jo b i t i s t o liste n t o client s an d hel p the m clarif y th e matter s 
at issue , t o dea l themselve s wit h thos e tha t d o no t nee d referra l an d t o 
refer th e res t t o th e appropriat e agency . Mos t o f th e referral s g o t o 
agencies tha t ar e represente d i n th e Famil y Cour t building , bu t 
referrals ma y als o b e mad e t o outsid e agencies . Thi s metho d o f approac h 
has ha d suc h succes s tha t th e Cour t ha s foun d i t difficul t t o cop e wit h th e 
flood o f peopl e wh o cam e a t it s openin g an d hav e continue d t o come . Th e 
emphasis ha s fro m th e beginnin g bee n o n tryin g t o bring th e contendin g 
parties togethe r an d t o tr y an d reac h som e measure s o f agreemen t a s t o ho w 
their difficultie s migh t b e tackled . Th e pro s an d con s o f a  resor t t o 
legal proceeding s ar e discussed . Predictabl y man y o f th e case s concer n 
maintenance and , where thi s appear s likel y t o succeed , conciliatio n i s 
offered. Experienc e ha s shown that whe n suc h arrangement s ar e understoo d 
and agree d upo n b y bot h partie s the y ar e mos t likel y t o be honoure d eve n 
if, o r i n som e case s especiall y if , ther e i s no cour t order . Reconcilia -
tion work , wher e thi s seeme d calle d for , was undertake n b y th e Famil y an d 
Marriage Counsellin g unit . Referra l t o thi s uni t wa s sometime s mad e b y 
the Judge s an d supervisio n b y the m coul d b e requeste d eithe r b y th e Judge s 
or b y client s themselves . 

The proposa l t o se t u p a  Famil y Cour t ha d bee n me t wit h th e objectio n 
that ther e wa s ver y littl e t o b e gaine d b y improvin g th e wa y i n whic h 
family matter s wer e handle d whe n th e law s themselve s wer e oppressive . 
This wa s acknowledged , bu t a s i t was clea r tha t th e law s neede d t o b e 
comprehensively amende d an d thi s woul d tak e som e year s i n th e doing , a 
compromise wa s reached . Th e area s i n which th e greates t hardship s wer e 
being experience d wer e identified . I t appeare d tha t thes e coul d b e 
corrected b y relativel y mino r amendment s t o existin g legislatio n an d i t 
was agree d tha t thes e amendment s woul d b e presente d t o Parliamen t a t th e 
same tim e a s th e la w settin g u p th e Famil y Court . Fo r example , amendment s 
were mad e t o th e Maintenanc e an d Affiliatio n Act s raisin g th e ag e t o whic h 
juveniles would b e entitled t o be maintaine d t o sixtee n an d Judge s ha d th e 
discretion t o exten d thi s t o eightee n years . Th e limitation s t o th e 
amount o f maintenance tha t coul d b e awarde d unde r thes e Act s (referre d t o 
above) was remove d an d th e Judg e wa s give n th e discretio n t o determin e 
the amoun t o f th e awar d takin g al l th e circumstance s int o consideration . 

The Judicatur e (Famil y Court ) Act wa s passe d i n Decembe r 197 5 wit h 
the accompanyin g amendment s t o othe r Act s referre d t o above . Th e cour t 
began operatio n i n January 1976 . Ther e wer e no w thre e cour t system s 
handling famil y matters . A t th e lowe r leve l ther e wa s th e Famil y Cour t 
in Kingston an d St . Andrew, i n othe r parishe s o f th e islan d th e Residen t 
Magistrates' Court s continue d a s befor e wit h th e on e differenc e tha t th e 
amendments t o th e law s whic h ha d bee n mad e applie d t o the m also . A t th e 
upper level , th e Suprem e Cour t functione d a s before . 
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Response t o Famil y Cour t Approac h 

A numbe r o f thing s resulte d fro m th e establishmen t o f th e 
experimental Famil y Court . Mos t noticeabl e wa s th e floo d o f person s wh o 
came t o tak e advantag e o f th e facilitie s offere d b y th e Court . Te n 
thousand nin e hundre d an d fort y thre e wer e interviewe d b y th e Intak e 
Counsellors durin g th e firs t yea r o f operation . Th e majorit y o f thes e 
were maintenanc e matters , th e respons e stimulate d b y th e remova l o f th e 
limitations o n th e amoun t o f maintenanc e tha t coul d b e awarded . I t i s als o 
fair t o not e tha t a  simila r respons e wa s no t recorde d i n th e othe r 
parishes wher e th e ol d procedure s fo r dealin g wit h thes e matter s wer e stil l 
being followed . I n addition , i t was note d tha t a  number o f peopl e eithe r 
changed o r attempte d t o chang e thei r addresse s s o tha t the y woul d fal l 
within th e geographica l fiel d o f jurisdictio n o f th e Famil y Court . I t wa s 
anticipated tha t th e initia l heav y number s o f peopl e usin g th e Cour t woul d 
represent a  backlog o f matters whic h fo r on e reaso n o r anothe r person s 
might no t hav e though t i t worth thei r whil e t o pursue . Bu t thi s seem s 
not altogethe r t o be th e case . I n th e seve n year s o f th e Court' s operatio n 
the numbe r resortin g t o i t have continue d t o rise . Bu t ther e ha s bee n n o 
money t o provid e mor e staf f -  and the y wer e neve r enoug h t o functio n 
adequately fro m th e beginning . Th e resul t ha s bee n tha t a  limitatio n ha s 
had t o b e place d o n th e numbe r seein g th e Intak e Counsellor s daily , thoug h 
every attemp t t o respon d t o emergencie s i s made. 

In respons e t o publi c pressur e fo r th e extensio n o f th e Famil y Cour t 
system t o othe r areas , a secon d Cour t wa s opene d a t th e Wester n en d o f th e 
island. Bu t th e grav e financia l proble m o f th e countr y ha s mad e furthe r 
developments impossible a t a  tim e whe n th e nee d fo r suc h service s ar e 
possibly greatest . 

Legal Disabilitie s o f Chil d Bor n ou t o f Wedlock: Statu s o f Childre n Ac t 

Concern fo r th e improvemen t i n th e handlin g o f famil y la w case s wa s 
only a  par t o f th e campaig n t o make th e la w an d lega l practic e an d proce -
dures relate d t o familie s mor e responsiv e t o th e need s o f people . Th e 
legal disabilitie s suffere d b y childre n bor n ou t o f wedlock wer e see n t o 
be a n importan t par t o f th e cycl e o f povert y an d instabilit y tha t affecte d 
so many families . I t was fel t tha t discriminatio n i n th e lega l 
treatment o f children " born i n an d ou t o f wedloc k shoul d b e abolished . 
Parental right s an d dutie s shoul d belon g t o thos e wh o coul d b e identifie d 
legally. Thoug h i t was no t read y i n tim e t o b e par t o f th e legislativ e 
packet tha t accompanie d th e Famil y Cour t Act , th e Statu s o f Childre n Ac t 
was passe d i n November 1976 . I t describe d itsel f a s 'A n Act t o remov e th e 
legal disabilitie s o f childre n bor n ou t o f wedlock an d t o provid e fo r 
matters connecte d therewith... " Th e centra l sectio n o f th e Act deal t 
with evidenc e r e parenthood . Wher e th e chil d wa s bor n t o married parent s 
or within te n month s afte r th e endin g o f th e marriag e b y deat h o r 
dissolution th e usua l rebuttabl e presumption s applies . Wher e thi s i s no t 
the case , th e Ac t detail s wha t evidenc e o f paternit y wil l b e acceptabl e 
either a s prim a faci e evidenc e o f a s conclusiv e proo f o f paternity. A s 
one o f th e mos t importan t piece s o f prim a faci e evidenc e i s th e presenc e 
of th e nam e o f th e fathe r o n th e birt h certificat e o f th e child , 
amendments hav e recentl y bee n mad e t o th e Registratio n (Birt h an d Deaths ) 
Act t o widen th e scop e o f th e ver y restrictiv e provision s whic h ha d u p t o 
now governe d thi s process . 

One o f th e importan t change s brough t abou t b y th e Statu s o f Childre n 
Act i s tha t application s fo r declaratio n concernin g paternit y ca n no w b e 
made eithe r t o th e Famil y cour t o r th e Suprem e Cour t b y th e father , th e 
child, an d an y perso n "havin g a  prope r interes t i n th e result " a s well a s 
the mother . 

Legal recognitio n o f paternit y mean s that , among othe r things , th e 
father ma y mak e clai m t o th e custod y an d guardianshi p o f hi s chil d an d 
the welfar e o f th e chil d become s th e decidin g facto r i n determinin g whic h 
parent shoul d b e awarde d custody . 

Piecemeal amendmen t o f legislatio n o f th e kin d tha t ha s bee n 
described abov e i s neve r satisfactor y a s ther e ar e alway s gap s an d anoma -
lies left . Th e Internationa l Yea r o f th e Chil d provide d bot h th e impetu s 
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and th e fund s fo r wor k t o begin o n a  comprehensiv e Children' s Act , which i t 
is hoped wil l b e read y fo r presentatio n t o Parliamen t earl y i n th e nineteen -
eighties. 

Divorce an d Matrimonia l Cause s 

As describe d above , divorc e an d othe r matrimonia l cause s fel l outsid e 
the scop e o f th e wor k o n th e Famil y Court , bu t i t was recognise d tha t 
changes wer e neede d i n thi s are a o f th e la w also . Fear s ha d bee n expresse d 
that marrie d wome n whos e husband s ha d childre n outsid e o f wedlock woul d 
suffer fro m th e improvemen t i n th e statu s o f suc h children , i n particula r 
where propert y wa s concerned . Bette r right s t o maintenance an d th e righ t 
of suc h childre n t o inheri t equall y wit h childre n bor n i n wedlock coul d b e 
seen t o threate n th e ver y il l define d propert y right s o f wives, especiall y 
upon breaku p o f th e marriag e o r upon th e deat h o f th e spouse . Th e 
concern o f wives i n thi s matte r i s probably sharpene d b y th e fac t tha t a  lo t 
of the m hav e job s an d contribut e t o th e famil y income , an d ma y hel p t o pa y 
for asset s suc h a s th e famil y home . 

Statistics o n th e populatio n o f Jamaic a sho w tha t b y th e tim e the y 
are i n thei r fiftie s mos t wome n i n Jamaica hav e married . Th e numbe r o f 
marriages show s a  slo w bu t stead y increas e durin g th e las t thirt y years . 
In 195 1 th e numbe r wa s 6,408 . I t reache d a  peak i n 197 5 o f 10,188 . I t ha s 
fallen a  littl e sinc e then , but no t ver y far . I t may no t hav e matche d th e 
population explosio n tha t th e islan d ha s experience d durin g th e fiftie s an d 
sixties, bu t sinc e th e bulg e i s barely comin g t o marriageabl e age , th e 
disparity i n percentage i s no groun d fo r assertin g tha t marriag e i s becomin g 
outmoded. Th e divorc e figure s sho w th e othe r sid e o f th e picture . i n 195 1 
the numbe r o f decree s absolut e awarde d wa s 189 . B y 196 6 i t was 66 3 an d 
by 1978 , 748. Th e jum p recorde d i n 196 6 wa s effectivel y th e resul t o f 
legal ai d fo r person s wishin g t o ge t a  divorc e wh o ha d ver y littl e o r n o 
income o r property . Th e entitlemen t t o ai d wa s se t ver y lo w -  at presen t 
no on e earnin g ove r 5 0 Jamaican Dollar s pe r wee k ca n qualif y fo r lega l ai d 
- s o tha t i t i s effectivel y limite d t o wives wh o di d no t wor k o r ha d n o 
property an d th e unemployed . Th e cos t o f divorc e proceeding s i s rathe r 
high -  somewhere betwee n 50 0 -  1,00 0 Jamaica n Dollar s -  though i t may b e 
more i f complicated custody , maintenanc e an d propert y matter s hav e t o b e 
worked out . I n effec t thi s mean s tha t betwee n thos e wh o qualif y fo r lega l 
aid an d thos e wh o ca n affor d thes e fee s ther e mus t b e a  larg e numbe r o f 
people wh o nee d bu t canno t ge t resolutio n o f thei r problems . I n thi s 
sense th e divorc e figure s ar e perhap s artificall y low . 

Family La w Committe e 

As a  resul t o f th e change s tha t wer e takin g plac e i n othe r famil y la w 
areas becaus e o f th e establishmen t o f th e Famil y Court , a Committe e wa s 
appointed i n Octobe r 197 5 "t o examin e th e existin g law s relatin g t o 
Divorce an d othe r area s o f Matrimonia l an d Famil y Law , an d t o mak e 
recommendations fo r change s wher e thi s i s deeme d necessary. " Afte r 
preliminary discussion s whic h range d generall y ove r th e field , th e 
Committee fel t tha t th e feelin g o f th e publi c ough t t o be sough t o n matter s 
which s o nearl y affecte d them , an d formulate d thes e topic s unde r fou r heads . 
These ar e quote d fro m th e Interi m Repor t o n Divorc e an d Matrimonia l Law 
issued b y th e Committee . The y wer e a s follows : 

"(i) Whethe r th e singl e groun d fo r th e dissolutio n o f 
marriage shoul d b e irretrievabl e breakdow n an d wha t shoul d 
be th e evidenc e thereof ; 

(ii) Al l questions dealing specificall y wit h propert y owne d 
by spouses ; 

(iii) Al l question s dealin g specificall y wit h th e matrimonia l 
home ; 

(iv) Wha t specia l provision s ough t t o be mad e fo r dependen t 
children i n respec t o f th e matrimonia l home. " 
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Profile of Petitions for Divorce 

Examining the evidence it had collected the Committee found that the 
pattern of divorce had certain outstanding features. Ove r 70 percent of 
divorces since the passage i n 1969 of the Divorce (Amendment ) Act were 
filed on the five-year separation ground which that Act made available to 
petitioners. Th e majority of petitions were filed i n cases where the 
parties had been married for five to ten years. The y also observed that 
marriage occurred in the majority of cases between ages twenty-one to 
thirty. Th e only other significant statisti c appears to be that about 
fourteen percent of all divorces occur in marriages that have lasted for 
twenty-six years and over. 

The approach to divorce seems to be fairly summed up in the words of 
the Committee. "We  recognis e that persons seeking the assistance of the 
Divorce Court so order their affairs that the contested divorce i n Jamaica 
is a rarity. I t is an expensive procedure, may encounter numerous delays, 
is subject to a multiplicity of interlocutory proceedings, has special 
rules as to costs between husbands and wife, and may terminate with both 
spouses very much married". 

While legal aid may, as pointed out above, be obtained for divorce, 
it is understandable tha t most of those who apply for the aid tend to be 
those whose petitions are based on the five-year rule and who do not expect 
the divorce to be contested. Thoug h the availability of legal aid may have 
increased the numbers of petitions, it does not seem to have increase d 
the numbers of failed marriages. Th e findings of the Committee outline d 
above that a significant majority of marriages where the partners seek 
divorce fail in the early years* suggests that if more help in the form 
of counselling and advice were available' some at least of the distress 
caused by the early breakdown, in particular where there are young children, 
could be avoided. Thes e figures also suggest that in these cases the wives 
had some means of maintaining themselves so that they can wait out the 
five-year period . Fo r one of the reasons for early resort to divorce, up 
to very recently, is that the amount of maintenance available during and 
after proceedings was substantially more than could be obtained by 
petitions under the Maintenance Act i n the Resident Magistrates' Court. 

It will be interesting to observe over time whether the removal of 
the financial restrictions i n these lower courts will affect the bringing 
of petitions for divorce, or whether the higher standard of sexual conduct 
demanded still from wives under the Maintenance Act will prevent a signi-
ficant amount of applications fro m being brough there. I t has also to be 
borne in mind that lawyers have not taken readily to the opportunities 
offered for maintenance settlemen t by the Family Court, so far apparently 
preferring divorce and the Supreme Court. 

Existing Grounds for Dissolution of Marriage 

The likely effect of resort to divorce on those involved - husband, 
wife, dependent children i f there are any - can be visualized by lookin g 
at the existing grounds for dissolution of marriage. Unti l 1969, when a 
petition could be presented on the ground of five years separatio n 
immediately preceding i t was introduced, the grant of a decree was 
dependent on a finding of matrimonial fault. Eve n with the five year 
separation ground the Divorce Act provides that where a petition based on 
this is opposed, the Court must dismiss i t unless satisfied on the 
evidence that the separation was wholly or substantially due to the 
wrongful act or conduct of the respondent. Th e element of matrimonial 
offence is also present here. I n addition to this, the existing grounds 
for dissolution of marriage available to both husband and wife are 
adultery, desertion without cause for three years, cruelty, and if one of 
the partners is of unsound mind for at least five years immediatel y 
preceding the presentation of the petition. Additiona l grounds are 
available to a wife who can show that since the marriage her husband has 
been guilty of rape, sodomy or bestiality. 

This is also borne out by Table 1 in article on "Fertility of Common-
law Unions in Jamaica" - Cumper - which shows that of those married 
in the 15-19 age group 30% of them were no longer with their partners 
five years later. 
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Recommendations o f Famil y La w Committe e 

The concep t o f matrimonial faul t stil l underlie s th e lega l approac h 
to divorce . O n thi s matte r th e Committe e stated : "W e ar e o f th e vie w 
that th e concep t o f 'matrimonia l wrong ' o r 'fault ' ough t no t t o b e th e 
basis fo r divorce . Factor s suc h a s cruelt y o r adulter y o n th e par t o f 
one part y ar e onl y th e indici a o f th e breakdow n o f th e marriage . I n mos t 
cases bot h partie s bea r som e degre e o f blam e fo r thi s breakdown . Th e nee d 
to establis h tha t th e responden t ha s bee n a t faul t ha s le d t o widesprea d 
collusion an d fabricatio n o f evidenc e i n divorc e proceedings . Th e 
indignity, bitternes s an d hostilit y an d un-edifyin g publicit y whic h usuall y 
attend suc h proceeding s ar e i n general harmfu l t o partie s an d childre n 
alike, an d i n particula r inhibi t th e amicabl e settlemen t o f financia l an d 
other arrangement s suc h a s custod y an d visitin g right s i n respec t o f th e 
children o f th e marriage" . Thi s statemen t recognise s tha t i n most case s 
relationship betwee n th e divorcin g partie s ha s t o continu e afte r th e 
dissolution o f th e marriage , an d tha t th e wa y i n which suc h dissolutio n i s 
dealt wit h i s ofte n a  crucia l facto r i n determinin g th e kin d o f relationshi p 
that ensues . Whe n ther e ar e children , particularl y youn g ones , involved , 
it i s clea r tha t ever y effor t shoul d b e mad e t o achiev e a s amicabl e a 
relationship a s i s possibl e i n th e circumstances . 

The Committe e therefor e recommende d tha t al l th e existin g ground s 
of divorc e b e abolishe d an d onl y on e groun d -  th e irretrievabl e breakdow n 
of th e marriag e -  be substituted . I n considerin g wha t kin d o f evidenc e 
would b e require d t o satisf y th e Cour t o f this , th e Committe e observe d 
that i n legislatio n suc h a s th e Unite d Kingdo m Matrimonia l Cause s Act , th e 
fault theor y stil l ha d a  place sinc e th e kin d o f evidenc e whic h wa s 
relied upo n wer e th e ol d ground s o f adulter y an d desertio n a s wel l a s th e 
later on e o f separatio n wit h o r withou t consent . The y woul d prefe r t o rel y 
upon evidenc e o f th e fac t o f breakdow n a s i n th e Australia h Ac t wher e th e 
Court nee d onl y t o b e satisfie d tha t ther e ha s bee n separatio n fo r th e 
necessary perio d o f tim e an d tha t i t i s unlikel y tha t cohabitio n wil l b e 
resumed. Thi s approac h mean s tha t an y avenu e o f possibl e reconciliatio n 
must b e explored . 

Support Servic e 

It i s clea r tha t i f divorce i s t o be handle d i n th e recommende d way , 
three kind s o f suppor t servic e shoul d b e mad e available . Th e firs t ha s 
been indicate d abov e -  counselling an d advic e leadin g t o reconciliation . 
Where thi s i s not possible , tw o furthe r problem s ma y aris e fo r settlemen t 
- custod y o f dependen t childre n an d divisio n o f th e matrimonia l assets . 
Both th e partie s an d thei r childre n an d th e Court s woul d benefi t fro m 
skilled hel p i n comin g t o a  decision abou t custod y an d acces s whic h giv e 
more weigh t t o th e lon g a s wel l a s th e short'ter m interest s o f th e childre n 
involved. I n additio n a  good conciliatio n servic e woul d b e perhap s th e 
most effectiv e mean s o f handlin g probem s arisin g fro m th e dividin g u p o f 
property betwee n th e spouses . Becaus e o f th e natur e o f an d th e en d resul t 
aimed at , th e approac h t o al l thre e problem s mus t b e differen t an d the y 
cannot effectivel y b e combine d withou t confusion . 

The Committe e di d recognis e (p.i i o f th e Report ) tha t acceptanc e o f 
their recommendation s woul d involv e th e provisio n o f "adequat e 
counselling services " s o tha t th e Cour t coul d b e satisfie d befor e grantin g 
a divorc e tha t al l reasonabl e effort s a t reconciliatio n ha d bee n made . The y 
pointed t o th e us e o f Famil y an d Marriag e Counsellor s i n th e Famil y Cour t 
and recommende d tha t suc h counsellor s shoul d b e assigne d t o th e Suprem e 
Court wit h th e followin g functions : 

"(i) t o assis t th e partie s t o a  marriage i n thei r effort s a t 
reconci1iation ; 

(ii) t o provid e counsellin g i n relatio n t o divorc e problem s 
and generall y t o assis t th e partie s i n resolvin g suc h problem s 
whether befor e o r afte r a  divorce ; 

(iii) t o provid e counsel , assistanc e an d supervicio n i n relatio n 
to question s o f custod y an d acces s t o childre n o f th e family . 
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(iv) t o make report s t o th e judg e o n an y o f th e matter s a t (i ) 
(ii)or (iii ) an d generall y a s t o matter s affectin g th e welfar e 
of th e partie s o r th e childre n o f th e famil y o r a s t o th e prospect s 
of improvemen t o f th e marita l relationship. " 

In considerin g thes e proposal s ther e ar e a  number o f thing s tha t hav e 
to be born e i n mind. Fo r example , a s indicate d above , th e skill s neede d 
for reconciliatio n an d fo r conciliatio n wor k ar e different . Th e essenc e o f 
the se t o f problem s facin g th e marriag e an d famil y counsello r i s th e 
emotional relationshi p betwee n th e parties . Th e conciliato r o n th e othe r 
hand-must ac t a s a n impartia l arbitrato r mainl y i n financia l an d propert y 
matters, an d shoul d hav e specia l knowledg e i n thes e an d ta x matter s t o b e 
effective. Custod y matter s rais e a  differen t se t o f problem s i n th e 
solution -of which interest s o f th e chil d ar e paramount . I t may b e 
appropriate her e t o as k whether , i n th e ligh t o f th e way s Jamaica n 
families ten d t o functio n a s describe d above , consideratio n shoul d no t b e 
given t o includin g th e claim s o f grandparent s t o th e custod y o f childre n 
who hav e bee n effectivel y brough t u p b y them . A t presen t th e parents ' 
preeminent righ t t o custod y blot s ou t claim s b y othe r famil y members . 

The Rol e o f Lawyer s 

In addition t o th e nee d fo r suppor t service , th e chang e fro m a  'fault ' 
to a  'breakdown ' basi s fo r divorc e wil l deman d a  chang e i n th e wa y lawyer s 
and judge s dea l wit h thes e matters . Lawyer s wil l b e face d wit h th e fac t 
that th e strictl y adversar y metho d i s no longe r appropriat e an d muc h o f 
the lon g draw n ou t discover y procedur e irrelevant . I f ther e i s a 
statutory requiremen t tha t a  genuine attemp t o f reconciliatio n mus t b e 
made, the n ther e mus t b e a n organise d workin g relationshi p betwee n lawyer s 
practising i n thi s fiel d an d marriag e an d famil y counsellors . Ther e ca n 
be littl e doub t tha t maintenanc e an d propert y matter s ar e mor e satisfacto -
rily settle d i f ther e i s agreemen t betwee n th e partie s base d o n a  mutua l 
understanding o f thei r circumstances . Thi s ca n b e fa r bette r achieve d b y 
a conciliatio n proces s thoug h th e actua l application s t o th e Cour t woul d b e 
made b y lawyers . I t mus t b e recognise d tha t thes e procedure s wil l onl y 
work i f th e partie s reall y wis h t o reac h agreement , bu t ther e wil l 
probably b e enoug h o f the m wit h suc h ill-wil l toward s eac h othe r t o kee p 
lawyers i n employment . 

There i s som e evidenc e t o sugges t tha t man y peopl e wit h marriag e 
problems loo k fo r alternative s t o a  visit t o a  lawyer' s office . Thi s i s 
often regarded , b y themselve s an d b y others , as a  ste p toward s a  breac h 
from whic h retrea t i s difficult . Th e experienc e o f th e lega l ai d 
clinics whic h cam e int o existenc e i n th e 1970 s suggests that man y peopl e 
who ar e eithe r unwillin g o r unabl e t o affor d t o go t o a  lawyer' s offic e 
feel tha t the y nee d som e lega l advic e whe n contemplatin g divorce . Ther e i s 
also som e evidenc e t o sugges t tha t clinic s hav e bee n helpfu l i n sortin g 
out matrimonia l propert y dispute s whic h woul d otherwis e hav e gon e un -
resolved. Ho w muc h suc h famil y la w problem s ten d t o dominat e th e publi c 
mind ca n b e see n b y monitorin g suc h programme s a s "Th e Radi o Lawyer" . 
Clearly t o many peopl e resor t t o lega l actio n i s not wha t the y woul d 
prefer, thoug h thi s ma y largel y b e a  respons e t o th e wa y i n which thes e 
matters ar e deal t wit h i f th e experienc e o f th e Famil y Cour t ca n b e take n a s 
a guide . 

Lawyers an d judge s ar e usuall y unhapp y t o be involve d i n dispute s abou t 
custody. Onl y a  carefu l investigatio n ove r tim e wit h th e interest s o f th e 
child firml y i n mind i s a  good enoug h basi s fo r reachin g a  decision. Th e 
whole issu e i s often complicate d b y maintenanc e considerations . Th e 
Courts hav e fro m tim e t o tim e mad e us e o f Probatio n Officer s i n ver y 
difficult cases , but perhap s socia l investigation s shoul d b e th e rul e rathe r 
than th e exceptio n i n custod y matters . Sinc e ther e ar e appropriatel y 
trained Children' s Officer s i n th e Chil d Car e Servic e perhap s socia l 
investigations fo r th e Suprem e Cour t coul d b e on e o f thei r statutor y duties . 
At presen t mos t custod y case s ar e hear d b y th e Maste r i n Chambe r wh o 
hears Summonse s fro m al l division s o f th e Suprem e Court . N o specia l 
expertise o r trainin g i n thi s are a i s expecte d o r provide d for . An y dispute d 
matter likel y t o las t mor e tha n a  da y wil l normall y b e place d befor e a 
Judge i n Chamber s an d thi s wil l involv e waitin g fo r a  date . Custod y problem s 
can no w b e handle d i n th d Famil y Cour t wher e socia l investigation s i s 
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provided for , and earlie r hearing s ar e possible . Eu t lawyer s ar e 
reluctant t o use thi s facility . I t may b e becaus e wher e custod y i s treate d 
as part o f a  divorc e settlemen t i t i s easie r t o handl e th e whol e matte r i n 
the Suprem e Cour t eve n i f thi s involve s differen t hearings . 

It ha s bee n pointe d ou t abov e tha t peopl e havin g marita l difficultie s 
were ofte n drive n t o star t divorc e proceeding s becaus e i t was th e onl y wa y 
in which reasonabl e maintenanc e coul d b e ordered . Thi s i s no longe r tru e 
since th e financia l limit s o n maintenanc e i n th e lowe r court s hav e bee n 
removed. A s th e reall y contentiou s issue s i n marriage breakdow n ten d t o 
centre aroun d maintenanc e an d custody , partner s havin g difficulty could take 
time t o loo k a t thei r marita l problem s mor e coolly if interim arrangements 
concerning maintenanc e an d custod y coul d b e aske d fo r fro m th e Famil y Cour t 
without th e necessit y o f startin g divorc e proceedings . T o offe r thi s kin d 
of servic e t o thei r client s woul d requir e fro m lawyer s a  considerabl e 
change i n attitud e t o th e handlin g o f case s o f thi s kind . I n othe r 
countries ther e ha s bee n discussio n abou t an d agreemen t o n th e nee d fo r 
special trainin g fo r lawyer s workin g i n th e famil y la w field . Suc h a n 
approach seem s t o b e neede d i n Jamaic a also . Thi s shoul d no t b e to o 
difficult t o achiev e sinc e th e trainin g o f lawyer s i s no longe r tie d t o 
the Counci l o f Lega l Education , th e Inn s o f Cour t an d th e La w Societ y i n 
England. Somewher e i n th e lega l trainin g provide d b y th e Arts degre e 
programme o f th e Universit y o f th e West Indie s an d th e professiona l La w 
Schools situate d i n Jamaica an d i n Trinida d ther e shoul d b e scop e t o 
acquaint student s wit h th e informatio n the y nee d o n famil y functionin g 
and th e attitude s tha t th e ne w approache s i n legislatio n an d procedur e 
dictate i f th e purpose s o f thes e change s ar e t o be achieve d i n th e 
better handlin g o f famil y matters . 

The suppor t services , a s outline d above , which woul d b e neede d t o 
make th e recommendation s o f th e Famil y La w Committe e fo r change s i n th e 
Divorce La w work , an d whic h would , i f the y existed , improv e th e presen t 
system, ar e th e sam e a s thos e neede d i n th e Famil y Court . Th e necessar y 
aid i n marriage an d famil y counsellin g an d i n custody case s alread y exist s 
there. Th e creatio n o f a  conciliatio n servic e woul d b e ver y useful . I f 
a Suprem e Cour t divisio n o f th e Famil y Cour t wer e created , thes e suppor t 
agencies coul d provid e th e neede d service s fo r bot h courts , an d hel p t o 
give som e coherenc e t o th e wa y famil y problem s ar e handled . 

First Repor t o f Famil y La w Committe e 

In it s preliminar y meeting , th e Famil y La w Committe e identifie d si x 
general area s to which i t fel t i t shoul d giv e particula r consideration . 
These wer e -

(i) Ground s fo r th e dissolutio n o f marriag e 
(ii) Ground s fo r nullit y 

(iii) Othe r matrimonia l remedie s 
(iv) Jurisdictio n o f th e Court s an d recognitio n o f foreig n decree s 
(v) Custod y o f childre n 

(vi) Distributio n o f propert y consequen t upo n terminatio n o f 
marriage. 

The firs t repor t deal s wit h matter s (i)-(iv) , th e importan t matter s 
of custod y an d distributio n o f propert y wer e lef t fo r latte r reports . Th e 
effect o f th e Committee' s recommendation s i s t o substitut e a  coheren t 
legislative approac h t o th e subjec t o f th e dissolutio n o f marriage i n 
place o f th e differen t approache s tha t hav e accumulate d throug h a  growin g 
number o f amendment s ove r time . Th e abolitio n o f a  number o f remedie s suc h 
as restitutio n o f conjuga l rights , damages fo r adultery , jactitatio n o f 
marriage, whic h woul d eithe r b e unnecessar y o r hav e falle n int o disus e 
naturally follo w fro m this . Nullit y proceeding s woul d b e limite d t o voi d 
marriage an d th e distinctio n betwee n voi d an d voidabl e marriage s abolished . 

Except fo r th e recommendatio n concernin g th e provisio n o f adequat e 
counselling services , no consideratio n appear s t o have bee n give n t o an y 
changes i n procedure. I t ma y be , however, tha t thi s wil l for m par t o f 
the late r reports . I t doe s see m tha t som e attentio n shoul d b e pai d t o thi s 
aspect o f th e matte r whateve r th e are a bein g considered , a s th e presen t 
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handling o f al l dispute d matters , whether thi s involve s th e divorc e itself , 
custody o r partitio n o f matrimonia l property , i s not onl y time-consumin g 
and expensive , bu t seem s designe d t o maximis e conflic t betwee n th e parties . 

Importance o f tim e elemen t i n divorc e case s 

As th e Committe e recognises , tim e i s a n importan t elemen t i n th e 
handling o f matrimonia l problems . Sinc e 193 8 ther e ha s bee n a  thre e yea r 
restriction impose d o n th e star t o f proceeding s fo r divorce , thoug h 
exceptional hardshi p o r exceptiona l depravit y o n th e par t o f responden t 
gave discretio n t o th e Judge s t o hear petition s befor e a  marriage ha d bee n 
in existenc e fo r tha t lengt h o f time . If , as i s recommended , separatio n 
for on e yea r withou t th e possibilit y o f reconciliatio n i s accepted a s a 
ground fo r divorce , th e th e shortenin g o f thi s perio d t o tw o year s woul d 
give tim e fo r th e "matur e an d advise d reflection " whic h th e Committe e fel t 
was neede d befor e embarkin g o n divorce . Discretio n t o hear a  petitio n 
within thi s tim e shoul d nevertheles s b e give n t o th e cour t wher e ther e ar e 
special circumstance s fo r a n earl y hearin g an d wher e reconciliatio n wit h 
the assistanc e o f a  marriage counsello r ha s bee n considere d o r attempted . 
Apart fro m thes e specia l cases , tim e fo r reflectio n an d reconciliatio n 
before th e hearin g o f a  petition o r eve n afte r th e hearin g begin s woul d 
seem t o be a n improvemen t i n th e wa y case s ar e handled . Onc e i t i s clea r 
that reconciliatio n i s ou t o f th e questio n i t would see m t o b e i n everyone' s 
interest tha t ther e shoul d b e a s littl e dela y a s possible in handling suc h 
matters a s th e maintenanc e claim s o f spous e an d dependen t children , an d 
the settlin g o f propert y distribution . I t ha s bee n suggeste d abov e tha t 
this coul d b e mos t quickl y an d easil y handle d wit h th e ai d o f traine d 
conciliators attache d t o th e court . Th e partie s shoul d b e abl e t o choos e 
whether the y wan t th e typ e o f adversar y proceeding s offere d b y cour t 
hearings o r would prefe r concilation . 

Where ther e ar e dependen t children , ther e usuall y ha s t o b e som e 
kind o f continuin g relationshi p betwee n th e partie s an d th e soone r a 
basis fo r thi s ca n b e found , undisturbe d b y continuin g cour t conflict s 
about propert y an d th e like , th e bette r i t would fo r th e childre n fo r 
whose welfar e th e cour t ha s a  specia l responsibility . Thi s i s currentl y 
expressed i n th e discretio n give n t o th e Cour t no t t o make absolut e a 
decree o f dissolutio n o r nullit y o f marriag e o r eve n a  decre e o f 
judicial separatio n unles s the y ar e satisfie d tha t satisfactor y arrangement s 
have bee n mad e fo r th e car e an d upbringin g o f dependen t children . Th e 
Committee recommende d tha t thi s provisio n shoul d remain . I t would b e th e 
sole remainin g ba r t o divorce , a s i t i s recommende d tha t al l th e presen t 
absolute an d discretionar y bar s t o divorc e shoul d b e abolished . Eve n thi s 
might b e necessar y onl y i n exceptiona l case s i f i t becam e norma l practic e 
to conside r arrangement s concernin g th e childre n i n th e perio d o f "matur e 
and advise d reflection " referre d t o abov e wit h th e hel p wher e necessar y 
of th e famil y counsellin g service . 

Bases fo r th e divisio n o f propert y 

The clos e connectio n betwee n marriag e an d propert y la w i s a  recurren t 
theme i n studie s i n famil y la w don e i n differen t countries . Th e settlin g 
of right s t o propert y upo n th e dissolutio n o f marriage bring s thi s int o 
its sharpes t focus . Claim s t o a  shar e i n th e matrimonia l home , t o a  shar e 
whether b y wa y o f maintenance o r a  lum p su m o r bot h i n th e asset s o f a 
couple ar e base d essentiall y o n ho w societ y regard s th e mutua l right s an d 
obligations o f th e partie s t o a  marriage. I t i s perhaps no t surprisin g 
that thoug h th e Famil y La w Committe e aske d fo r th e comment s an d suggestion s 
of th e publi c o r intereste d bodie s o n al l question s dealin g wit h propert y 
owned b y th e spouses , and th e matrimonia l home , tha t ver y littl e i n th e 
way o f respons e wa s made . Thi s coul d hav e bee n expected , no t becaus e 
these thing s wer e no t o f interest , bu t becaus e attitude s wer e changin g s o 
sharply tha t i t was difficul t t o forese e wha t woul d b e fai r an d equitabl e 
even i n th e nex t fiv e o r te n years . Ther e ha s bee n a  good dea l o f interes t 
in th e wa y th e Englis h court s hav e bee n tacklin g th e problem . Tw o 
different approache s ar e discernible . Shoul d th e crucia l facto r b e pas t 
contribution o f whateve r kin d t o th e buildin g u p o f assets , or shoul d 
future need s dictat e th e distribution ? O r shoul d th e court s bas e thei r 
decision o n a  combination o f both ? Shoul d i t b e base d o n th e parties ' ow n 
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estimation o f thei r need s an d right s wit h th e Cour t makin g sur e tha t ther e 
was ful l understandin g b y bot h partie s neithe r wa s bein g take n advantag e 
of b y th e othe r wit h someon e holdin g a  watching brie f o n behal f o f th e 
children, i f any? I t i s suggeste d tha t i n thi s are a th e metho d o f 
reaching agreemen t ma y b e a s importan t a s th e basi s o n whic h propert y i s 
distributed, i f th e importan t thin g i s th e carryin g ou t withou t undu e 
friction o f what ha s bee n decided . 

Investigators o f th e socia l scen e -  as varie d a s pas t governors , Roya l 
Commissions an d mor e recentl y sociologist s -  have al l agree d o n th e 
importance Jamaican s attac h t o th e ownin g o f a  piece o f land , howeve r small . 
Family disagreement s ove r th e divisio n o f lan d hav e bee n recognise d a s bein g 
major contributor s t o crime s o f violance . I t i s th e experienc e o f som e 
practising lawyer s tha t dispute s ove r propert y -  rea l o r persona l -  ten d t o 
be mor e bitterl y fough t tha n dispute s ove r th e custod y o f childre n i n 
divorce cases . Sinc e thes e dispute s ar e costl y an d reall y benefi t neithe r 
party i n th e en d ther e woul d see m t o b e urgen t nee d t o fin d a n acceptabl e 
way o f shortenin g the m an d o f reachin g a  decisio n whic h bot h partie s coul d 
abide by . Fo r thi s t o b e achieved , th e partie s woul d hav e t o have a  clea r 
understanding o f th e consideration s o n whic h th e claim s o f eac h woul d b e 
adjudicated a s wel l a s machiner y suc h a s i s indicate d abov e fo r reachin g 
agreement. 

Summary 

Greater understandin g o f th e pattern s o f famil y functionin g i n Jamaica , 
set ou t a t th e beginnin g o f thi s chapter , ha s alread y le d t o a  good dea l o f 
critical attentio n bein g give n t o famil y la w an d resulte d i n substantia l 
changes bein g made . Thes e bega n i n th e are a i n which th e la w was mos t 
out o f ste p wit h socia l realitie s -  th e statu s an d right s o f th e chil d bor n 
out o f wedlock. Change s i n legislatio n an d i n th e procedure s fo r handlin g 
cases hav e resulte d i n improvements , bu t ther e i s stil l som e tidyin g u p t o 
be done , fo r exampl e i n th e provision s abou t wh o ma y clai m an d th e 
conditions tha t hav e t o b e me t befor e maintenanc e ca n b e claime d fo r suc h 
children. On e relate d questio n ha s ye t t o b e considere d -  that i s 
whether partie s livin g i n a common la w relationshi p shoul d hav e a  clai m 
to maintenance fro m eac h other . Wher e thi s i s not th e case , wome n 
sometimes resor t t o bearin g childre n -  fo r whom maintenanc e ca n b e claime d 
- a s a  means o f securin g som e maintenanc e fo r themselves . Mor e 
consideration migh t als o b e give n t o anothe r cloud y are a -  claims t o 
assets jointl y acquire d b y commo n la w partner s eve n thoug h thes e ma y b e 
held i n th e nam e o f on e o f them . 

Practitioners i n th e lega l ai d clinic s attes t t o th e fac t tha t a  ne w 
legislative basi s i s needed fo r th e dissolutio n o f marriag e an d fo r 
dealing wit h the ensuing propert y distribution , maintenanc e an d claim s t o 
the matrimonial home . Ther e i s a great dea l o f doub t whethe r th e norma l 
adversary metho d o f handlin g cour t case s i s appropriate. Th e Famil y Cour t 
model seem s t o offe r a  better solutio n s o lon g a s i t i s supporte d wit h 
adequatecounselling an d supervisio n service , an d a  conciliation servic e 
is added . I f thi s kin d o f servic e i s extende d t o a  Suprem e Cour t 
Division o f th e Famil y Cour t carefu l though t woul d hav e t o be give n t o 
its organisatio n an d t o th e rule s whic h woul d govern its relationshi p t o 
the Judge s an d th e Cour t staff . 

Perhaps though t shoul d als o b e give n here , a s i n othe r countries , t o 
the nee d fo r th e specia l orientatio n and/o r trainin g o f Judges , lawyers , 
court personne l an d th e staff - of suppor t service s wh o ar e appointe d t o 
work i n thi s area . Simplifyin g procedures , reducin g cost s an d increasin g 
access t o lega l ai d b y raisin g th e financia l limit s migh t als o reduc e th e 
kind o f stres s whic h to o ofte n result s i n violance, menta l strai n an d 
other unwelcom e socia l costs . 
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Notes on the Chapter on Jamaica 

There i s a good deal of literature on various aspects of family function i 
in Jamaica, much of which can be found in the publications of the Institu 
of Social and Economic Research, University of the West Indies. Fo r the 
purposes of this paper the following publications have been found most 
useful : 

The Population of Jamaica Georg e Roberts Camb. Univ. Press for the 
Conservation Foundatio n 

Women in Jamica G . Roberts and S. Sinclair KT O Press NY 
The Fertility of Common Law G.E . Cumper Soc. & Econ. Studies Vo. 15 No.3 

Unions in Jamaica P.18 9 ISE R UWI (1966 ) 
The statistics were taken from publications of the Department of Statisti 
Jamaica: 

Demographic Statistic s 197 8 
Labour Force Statistics 197 8 

Further information on the Family Court in Jamaica can be found in: 
Planning and Implementing the Family Court Project, Jamaica Gloria Cumper 

Working Paper No.7 ISER UWI 
Use was also made of information in the following: 
Survey of Social Legislation in Jamaica G.C. Cumper Law & Society i n the 

Caribbean No.1 ISER UWI 
Family Law in the Commonwealth Caribbean Cumper and Daley Dept. of Extra 

Mural Studies UWI 
Interim Report on Divorce and Matrimonial Law Governmen t of Jamaica 
First Report of Family Law Committee Government of Jamaica 

Legislation 

Affiliation Act as amended by Act No. 40 of 1975 
Children (Adoptio n of) Act 
Children (Guardianshi p and Custody) Act 
Judicature (Famil y Court) Act Act 41 of 1975 
Age of Majority Act 197 9 
Divorce Act 
Maintenance Act as amended by Act 38 of 1975 
Marriage Act 
Hindu Marriage Act 
Muslim Marriage Act 
Married Woman's Property Act 
Registration, Births and Deaths Act as amended 
Status of Chidlren Ac t 36 of 1976 
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