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Background 

Among th e wave s o f immigrant s wh o hav e settle d i n an d 
developed Canada , th e Britis h hav e bee n th e one s t o stam p thei r 
language an d institution s mos t effectivel y upo n th e country . 
Perhaps th e centr e o f thei r influenc e i s Ontari o thoug h i t i s 
also th e provinc e tha t ha s attracte d th e larges t an d mos t divers e 
groups o f immigrant s fro m othe r places . I t seem s therefor e th e 
province whic h woul d offe r th e bes t insight s int o th e workin g o f 
family law s an d procedures . I n additio n t o thi s consideration , 
its choic e wa s influence d b y th e fac t tha t i n th e las t fiftee n 
years a  grea t dea l o f wor k ha s bee n don e i n thi s area , spearheade d 
by th e Ontari o La w Refor m Commission . It s Report s an d legislatio n 
which ha s resulte d i n acceptanc e o f som e a t leas t o f thei r recommen -
dations giv e a  clear pictur e o f th e lega l vie w o f th e famil y an d 
its workings , an d thi s wil l b e looke d a t i n som e detai l later . 

Elsewhere th e vie w o f th e famil y an d ho w i t i s expecte d t o 
function i s much les s clear . Observer s an d planner s fro m othe r 
disciplines an d othe r point s o f vie w giv e a  good dea l o f attentio n 
to th e multi-racial , multi-cultural natur e o f Canadia n society , an d 
indeed th e pursui t o f T multi-culturalism' ha s becom e a  significan t 
policy objectiv e i n recen t years . A  paper publishe d b y th e Ministr y 
of Socia l Developmen t o f Ontari o i n Ma y 197 9 entitle d "Th e Famil y 
as a  Focu s fo r Socia l Policy " bega n b y statin g tha t "  th e 
concept o f famil y entertaine d b y eac h o f u s i s a  functio n o f ou r 
age, sex , ethni c origin , language , economi c positio n an d eve n th e 
region wher e w e live" . Tha t i t take s man y form s i n Ontari o an d 
includes comple x famil y establishmen t withi n variou s cultura l an d 
ethnic group s an d tha t thes e ha d t o b e acknowledge d an d protecte d 
as a  matter o f polic y wa s accepted . Bu t i t i s obviou s tha t i f th e 
support, strengthenin g an d protectio n o f th e famil y i s t o be a  focu s 
for socia l polic y ther e ha s t o b e som e genera l agreemen t abou t it s 
nature an d th e kin d o f functionin g publi c polic y consideration s shoul d 
accept an d promote . Th e pape r doe s no t dea l wit h thes e ver y difficul t 
questions bu t instea d turn s firs t t o descriptio n throug h statistics . 

The famil y i n Ontario : th e statistica l vie w 

The statistic s quote d sho w tha t ther e i s n o declin e i n 
the popularit y o f marriage, thoug h th e figure s includ e a  steadil y 
increasing proportio n o f secon d marriages . Ove r th e las t twent y 
years ther e ha s bee n a  marked fal l i n th e birt h rate , thoug h th e 
figure conceal s som e larg e familie s i n som e o f th e ethni c groups , 
Families base d o n marriag e wit h childre n ar e stil l th e mai n grou p 

4 1 



in th e populatio n thoug h ther e ha s bee n som e growt h amon g th e 
number o f birth s t o mothers wh o ar e no t married . Mos t o f thes e 
latter ar e unde r twenty , bu t wha t i s perhap s o f greate r 
significance i s tha t a  sharpl y increase d numbe r o f thes e ar e 
keeping thei r childre n rathe r tha n offerin g the m fo r adoption . 

Working habit s hav e change d too . I n mor e tha n hal f 
of th e numbe r o f familie s husban d an d wif e bot h wor k outsid e th e 
home, an d thi s include s roughl y 45 % of thos e i n which ther e ar e 
children o f schoo l age . Lif e expectanc y ha s lengthene d signi -
ficantly throughou t thi s centur y an d a . man ca n no w expec t t o 
live t o 72 , a woman t o 78 . No t onl y ha s thi s implication s 
for th e car e o f th e elderly , fo r th e stat e a s wel l a s fo r 
families, bu t th e growin g contributio n b y olde r couple s t o 
the rat e o f divorc e ha s bee n noted . 

Reform o f famil y la w i s ofte n sough t b y person s 
and b y group s wh o wis h i t t o embod y "enlightened " o r "progressive " 
ideas. Famil y la w has , however, a  fundamenta l rol e tha t concern s 
such a s thi s ma y distort . Th e wa y familie s functio n depend s upo n 
many thing s -  geography , economics , health an d sanitatio n fo r 
example, t o nam e bu t a  fe w o f th e thing s whic h influenc e th e 
way lif e i s live d i n an y country . Ther e i s evidenc e fro m 
both histor y an d anthropolog y tha t famil y ha s develope d b y 
legitimising practice s whic h hav e grow n u p i n respons e t o 
the circumstance s o f lif e a t a  particular tim e i n a  particula r 
place. Ther e ar e ver y fe w countrie s wher e thi s connectio n ca n 
be clearl y see n today , bu t thi s doe s no t mea n tha t i t doe s no t 
still exis t an d stil l ha s importance . Ther e i s som e negativ e 
evidence fo r i t i n thos e countrie s where th e law , being perceive d 
as irrelevan t t o th e need s o f people , i s ignored . 

It i s i n thi s contex t tha t th e famil y la w o f th e 
following sampl e o f Commonwealt h jurisdiction s i s considered , 
bearing i n mind th e influenc e o f Englis h famil y la w o n thei r 
development an d thei r effort s t o achiev e reform . I t shoul d b e 
made clea r a t th e outse t tha t a n acquaintanc e wit h Englis h 
family la w i s assumed . Consequentl y interes t i s centere d o n 
the differenc e from , rathe r tha n th e likenesse s to , th e Englis h 
model wher e thes e hav e arise n fro m socia l o r constitutiona l 
differences or , i n som e cases , a combinatio n o f both . 
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The sociologica l vie w 

Even s o cursor y a  referenc e t o thes e statistic s abou t familie s 
has highlighte d a  number o f th e problem s t o whic h th e law , th e court s 
and th e socia l service s wil l hav e increasingl y t o fin d solutions . 
Solutions acceptabl e t o th e peopl e involve d depen d upo n a n understandin g 
of th e way familie s function . Bu t i n spit e o f th e wa y publi c interes t 
in changin g famil y patter s ha s le d t o discussion , controversy , th e 
setting u p o f ne w institution s fo r researc h an d educatio n lik e th e Vanie r 
Institute o f th e Famil y a s wel l a s considerabl e researc h undertake n b y 
univeristy departments , publi c an d voluntar y socia l servic e agencies , 
the natur e o f th e Canadia n famil y remain s elusive . However , th e 
periodical literature , socia l agenc y report s an d th e medi a comment s o n 
the workin g o f these , and o n famil y problem s generally . sugges t tha t th e 
generally acceptabl e mode l o f th e Canadia n famil y i s tha t o f th e dominan t 
group i n th e societ y -  forme d b y Britis h an d America n attitudes . Thes e 
are admirabl y se t ou t i n Shorter' s "Th e Makin g o f th e Moder n Family" . I n 
his view , thre e thing s underli e th e functionin g o f th e moder n famil y -
romantic lov e a s th e basi s fo r marriag e o r othe r pai r formation , th e 
importance attache d t o th e mother-chil d relationshi p (no w becomin g mor e 
parent-child) an d th e boundar y tha t exist s betwee n th e famil y an d th e 
surrounding community , expresse d i n a  very rea l sens e o f famil y 
solidarity. Thi s i s no t t o underestimat e th e influenc e o f pee r grou p 
association an d pressure , an d th e growin g assertio n o f independenc e b y 
women bot h i n th e economi c an d socia l fields . 

Other studies , collecte d i n "Canadia n Society : Sociologica l 
Perspectives" largel y agre e wit h thes e emphase s thoug h som e stres s i s 
placed o n th e vie w tha t hom e an d th e mal e caree r stil l jointl y provid e 
the bas e fro m whic h th e famil y articulate s wit h th e community . Th e 
importance o f wha t ar e see n a s 'good ' chil d rearin g practice s i s als o 
underlined. Thes e ar e geare d t o th e freein g o f th e chil d t o develo p 
individual goal s an d pattern s o f living . I t i s th e dut y o f th e famil y 
to se e tha t th e chil d i s equippe d t o us e whateve r mean s ar e availabl e 
to bette r himself . I n a n essa y o n 'Famil y an d Socializatio n i n th e 
Upper Clas s Community ' stres s i s lai d o n th e importanc e o f th e individua l 
in Canadia n society . Th e conclusio n i s 'Th e democrati c norm s requir e 
that whateve r th e trainin g give n b y th e home , th e chil d mus t b e treate d 
as havin g right s an d privilege s becaus e h e i s a  human being. " Th e autho r 
of anothe r pape r remark s tha t th e Canadia n patte r o f th e egalitaria n 
society i s very attractiv e t o immigran t children . H e fin d tha t 'immi -
grants ar e rathe r indifferen t t o th e Canadia n statu s system , bu t i t i s 
not s o with thei r daughters ' -  a commen t wit h whic h man y socia l worker s 
would agree . 

The statu s syste m i s onl y on e aspec t o f th e socia l syste m tha t 
the childre n o f immigrant s lear n wel l i n schools . Th e publi c schoo l 
system i s a  most effectiv e mean s o f teachin g th e emphasi s tha t th e 
society give s t o individua l rights , a s wel l a s approvin g grou p pressure s 
on conformit y i n socia l an d matin g habit s an d behaviour . Man y o f thes e 
conflict wit h th e famil y norm s o f som e immigran t group s an d th e 
resulting famil y stres s ha s bee n a  growin g matte r o f concern . 

Discipline 

It i s interestin g tha t i n th e ligh t o f th e acceptanc e o f multi -
racialism an d o f th e fac t tha t ther e ar e cultura l difference s i n th e 
ways familie s function , tha t ther e wa s n o discussio n i n th e pamphle t 
"The Famil y a s Focu s fo r Socia l Policy " abou t th e proble m o f disciplin e 
and wha t woul d b e sociall y acceptabl e form s o f it . 
Emphasis wa s lai d o n th e socializatio n o f th e youn g an d th e maintenanc e 
of socia l orde r an d continuit y a s importan t role s fo r th e famil y i n th e 
community. Eac h o f thes e impl y th e exercis e o f som e for m o f famil y 
discipline. Discussio n abou t disciplin e ha s i n genera l concentrate d o n 
the form s o f discipline , bu t i t woul d see m mor e importan t t o understan d 
what kind s o f behaviou r attrac t disciplin e withi n th e famil y an d why . 
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The end s o f disciplin e ar e surel y a s importan t a s th e means , and thei r 
inter-relationship i s crucia l t o a n understandin g o f th e thing s tha t a 
family fee l ar e importan t i n th e functionin g o f thei r communa l life . 
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The vie w underlyin g th e Repor t o n Famil y La w 

The si x volume s o f th e Repor t o n Famil y La w -  th e wor k o f th e 
Ontario La w Refor m Commissio n -  also embod y a  view o f th e famil y i n 
Ontario an d th e wa y i t functions . I n passin g i t ma y b e observe d tha t b y 
far th e larges t amoun t o f spac e i s give n t o th e consideratio n o f famil y 
property an d suppor t obligation s -  thes e bein g factua l matter s capabl e 
of bot h lega l determinatio n an d solutions . I n thes e report s generall y 
the emphasi s i s o n th e economi c rathe r tha n o n th e mora l basi s o f marriage . 
The husban d an d wif e relationshi p i s see n a s approachin g a n equa l partner -
ship wit h join t managemen t o f famil y affair s an d possibl y als o join t 
ownership o f famil y assets . Free r persona l relationship s outsid e marriag e 
are tolerate d an d th e expectatio n i s tha t eac h spous e shoul d b e capabl e 
of self-support . Howeve r i t i s acknowledge d tha t th e factua l situatio n 
falls som e wa y shor t o f this . Fo r example , o n pag e 4  of th e repor t o n 
Family Property , i t i s state d ".. . th e dependenc y o f th e wif e i s stil l 
very muc h a  'fact i n twentieth-centur y Ontari o ... . O n a  secula r basis , 
marriage ca n b e characterize d a s a n economi c arrangemen t tha t assume s 
this dependenc y . . with a  lega l framewor k tha t i s designe d t o provid e 
a remed y fo r th e wif e i f th e husband' s obligatio n t o maintai n i s no t 
properly discharged" . 

The volum e tha t deal s wit h Marriag e als o underline s th e importanc e 
of th e economi c basi s o f marriage . I t state s positivel y (p.11 ) tha t "th e 
stability o f th e marita l unio n i s an d wil l continu e t o b e o f vita l 
importance t o Canadia n society" . Th e ide a o f marriag e o n whc h it s propo -
sals ar e base d i s se t ou t i n th e followin g term s -  "Marriag e represent s 
the creatio n o f a  new famil y uni t b y person s wh o hav e detache d themselve s 
from th e home s o f thei r ow n parents . Th e fundamenta l consideration s 
must therefor e b e whethe r th e maturit y an d economi c independenc e o f th e 
spouses i s consisten t wit h th e successfu l foundin g o f suc h a  unit an d 
whether ther e exist s th e basi s fo r a  viable famil y grou p whic h ca n 
provide car e an d protectio n fo r dependents" . Thi s poin t o f vie w i s 
particularly stresse d i n th e discussio n o n th e ag e o f marriage . Bu t 
it may b e questione d whethe r i t represent s a  generally accepte d poin t 
of view . Fo r example , th e bookle t o n Famil y La w Refor m issue d b y th e 
Ministry o f th e Attorney-Genera l i n 197 6 containe d th e followin g state -
ment -  " A 16-yea r ol d i s entitle d t o qui t school , driv e a  car , apply fo r 
a socia l insuranc e number , ge t a  job , appl y fo r unemploymen t insuranc e 
or welfare , leav e hom e o r joi n th e arme d forces" . I t seem s clea r tha t 
for mos t youn g peopl e growin g u p i n Ontari o thi s i s fai r statemen t o f 
what the y expect . I f ther e i s adde d t o thi s th e freedo m o f associatio n 
between th e sexe s an d th e greate r toleranc e o f sexua l activit y amon g th e 
unmarried, i t i s unlikel y tha t th e vie w o f th e meanin g o f marriag e o n 
which th e Commissio n base d it s proposal s ha s muc h meanin g fo r man y o f 
them. I t i s rathe r tha n an y questio n o f economi c viabilit y tha t 
will lea d t o th e formatio n o f pai r relationship s an d sometime s marriage . 

Here i n Ontario , a s elsewhere , earl y marriag e becaus e o f 
pregnancy ofte n lead s t o earl y divorc e an d i n tur n t o secon d marriage . 
There ar e a  number o f indication s t o sugges t tha t th e questio n o f 
second marriag e wil l gro w i n importance , If , as i s suggeste d above , 
economic viabilit y i s importan t i n achievin g stabilit y i n marriage , 
a goo d dea l o f though t wil l hav e t o be give n t o th e economic s o f secon d 
marriages an d th e wa y thes e affec t suppor t obligation s arisin g fro m 
the firs t marriage . Th e Repor t o n Famil y La w hardl y deal t wit h thi s 
topic a t all , thoug h perhap s th e importanc e i t attache d t o th e notio n 
that upo n separatio n th e dependan t spous e shoul d b e "restore d t o self -
sufficiency" inidcate s wha t woul d b e thei r preferre d approac h t o th e 
problem. I t suggest s ther e ma y b e somethin g o f a n urba n bia s i n thei r 
way o f lookin g fo r solutions . I t coul d als o see m neithe r fai r no r 
just t o a  number o f ethni c group s i n th e province . 



Legislative Refor m 

The wor k o f th e La w Refor m Committe e initiate d a  very activ e 
period o f discussio n an d consultatio n abou t th e wa y famil y la w shoul d b e 
changed. Th e legislativ e programm e whic h resulte d coul d b e sai d t o hav e 
begun wit h th e passag e o f th e Unifie d Famil y Cour t Ac t i n 197 6 whic h 
enabled th e settin g u p o f a n experimenta l cour t exercisin g th e ful l 
range o f federa l an d provincia l jurisdiction s i n famil y matter s i n th e 
Hamilton-Wentworth area . Betwee n 197 8 an d 198 0 a  number o f Act s dealin g 
with variou s aspect s o f famil y relationship s wer e passed . Thes e Act s 
will b e referre d t o i n more detai l below . I n general , th e ai m o f th e 
programme wa s s o t o alte r th e concept s abou t famil y relationship s an d 
obligations tha t th e la w woul d reflec t th e socia l an d economi c realitie s 
of lif e i n Ontari o i n thes e days , an d woul d tak e int o accoun t th e 
expectations, th e right s an d responsibilitie s o f al l famil y members . 
Procedurally, i t brough t withi n th e jurisdictio n o f th e Provincia l Cour t 
(Family Division ) al l thos e matter s wit h whic h i t wa s constitutionall y 
able t o deal , eliminatin g som e o f th e confusio n cause d b y th e pursui t o f 
similar remedie s unde r differen t statute s an d i n differen t courts . 

The Famil y La w Refor m Ac t whic h cam e int o effec t i n Ontari o o n th e 
31st o f Marc h 197 8 i s based largel y upo n th e recommendation s i n th e 
Family La w Repor t an d th e publi c reaction s t o these . I n it s preambl e 
it state s tha t "in orde r t o encourag e an d strengthe n th e rol e o f th e 
family i n societ y i t i s necessar y t o recognis e marriag e a s a  for m o f 
partnership". I n th e bod y o f th e Ac t thi s i s reaffirme d i n sec. 4 (5 ) 
"The purpos e o f thi s sectio n i s t o recognis e tha t chil d care , househol d 
management an d financia l provisio n ar e th e join t responsibilitie s o f 
the spouse s an d tha t inheren t i n th e marita l relationshi p ther e i s join t 
contribution, whethe r financia l o r otherwise , by th e spouse s t o th e 
assumption o f thes e responsibilities , entitlin g eac h spous e t o a n equa l 
division o f th e famil y asset s ..."unles s thi s woul d i n th e particula r 
circumstances o f a  marriage b e inequitable . Clearl y a  clai m t o a n equa l 
share o f th e famil y asset s i s dependen t o n assumptio n o f famil y respon -
sibilities unles s ther e i s an y particula r reaso n wh y a  spous e shoul d b e 
excused fro m carryin g thes e out . Upo n divorc e th e fac t o f marriag e 
will no t b e enoug h t o suppor t a  clia m t o maintenance . Thi s basi c chang e 
in th e way th e la w regard s th e relationshi p o f husband-wif e i s underline d 
by th e repea l o f a  number o f Acts , suc h a s th e Deserte d Wives 1 an d 
Children's Maintenanc e Act , th e Dowe r Act , th e abolitio n o f th e righ t t o 
alimony an d an y actio n fo r th e los s o f consortium . I t i s noteworthy , 
too, tha t th e individualit y o f husban d an d wif e recognise d b y th e Ac t 
extends t o th e matter o f th e acquisitio n o f domicile , an d it s provision s 
apply t o marriages whic h ar e eithe r actuall y o r potentiall y polygamous . 

The othe r importan t chang e embodie d i n th e Ac t i s th e recogni -
tion tha t a  man an d woma n wh o cohabit , bu t d o no t marry , hav e no t onl y 
a clai m t o b e regarde d a s a  famil y bu t meri t som e protectio n fro m th e 
law i n thi s relationship . Whil e no t treate d a s spouse s fo r th e purpos e 
of th e divisio n o f propert y acquire d durin g thei r relationship , the y 
are s o regarde d fo r th e purpos e o f suppor t obligations . I t i s o f 
interest to o t o observ e tha t amon g th e circumstance s t o b e considere d i n 
determining th e amoun t o f suppor t ther e i s include d " a contributio n b y 
the dependen t t o th e realisatio n o f th e caree r potentia l o f th e 
respondent". S o fa r a s propert y sharin g i s concerne d howeve r the y may , 
like an y othe r tw o persons , ente r int o a n agreemen t abou t thi s whic h 
may cove r eithe r th e tim e o f thei r cohabitation , o r upo n thei r ceasin g 
to cohabi t o r upo n death . 

The ne w Marriag e Act , th e Children' s La w Refor m Ac t an d th e Chil d 
Welfare Ac t take n togethe r wit h provision s concernin g suppor t i n th e 
Family La w Refor m Ac t ha s brough t u p t o dat e th e la w concernin g children . 
Perhaps th e most far-reachin g chang e i s embodie d i n th e provision s o f 
the Children' s La w Refor m Ac t whic h se t ou t th e way s i n which parentag e 
is t o be determined , an d effectivel y abolishes' the ol d distinctio n 
between legitimat e an d illegitimat e children . Th e Ac t declare s tha t s o 
far a s Ontari o la w i s concerned , a  person's righ t wil l b e determine d 
without reference s t o whethe r hi s parent s wer e marrie d o r not . Sinc e th e 
establishment o f th e mother-chil d relationshi p i s usuall y a  straight -
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forward matter , th e Ac t deal s i n som e detai l wit h presumption s o f 
paternity. Cohabitation , whethe r withi n o r withou t marriag e i s a  stron g 
presumption o f paternity , an d thi s extend s t o a  birth withi n thre e 
hundred day s o f th e cessatio n o f suc h cohabitation . Acknowledgemen t o f 
paternity ca n b e presume d b y eithe r subsequen t marriage , o r b y 
registration a s a  fathe r unde r th e provision s o f th e Vita l Statistic s 
Act. Previou s cour t proceeding s i n which a  findin g o f paternit y wa s 
made wil l als o b e enoug h t o foun d a  presumption . Bu t presumption s ma y 
always b e challenge d an d ca n b e refute d upo n evidence . Th e Ac t als o 
provides tha t application s fo r declaration s eithe r o f paternit y o r o f 
maternity ma y b e mad e t o th e courts , but sinc e thi s i s a  matter o f 
status, jurisdictio n i s confide d t o th e Suprem e Cour t o f Ontario , o r 
to th e Unifie d Famil y Cour t i n Hamilton-Wentworth whic h ha s bee n give n 
jurisdiction i n som e matter s no t enjoye d b y othe r provincia l Famil y 
Courts. 

The argument s o f th e La w Refor m Commissio n agains t permittin g 
early marriag e appea r t o hav e bee n accepted . Th e la w ha d permitte d 
marriage a t th e ag e o f fourtee n year s o n th e groun d o f th e desirabilit y 
of preventin g illegitimat e births . Sinc e th e illegitimat e n o longe r 
suffer disabilitie s unde r th e la w th e mai n reaso n fo r permittin g ver y 
early marriage s seem s t o hav e disappeared . Now , a s i n most othe r 
countries an d jurisdictions , a  perso n unde r sixtee n year s o f ag e ma y no t 
marry i n Ontario . Th e ag e o f eightee n i s th e ag e o f majorit y an d 
therefore consen t i s necessar y fo r person s unde r tha t ag e t o marry . 
Normally i t i s th e consen t o f parent s tha t i s needed , thoug h i f suc h 
consent canno t b e go t o r i s unreasonabl y refused , applicatio n ma y b e 
made t o a  judg e fo r a n orde r dispensin g wit h suc h consent . 

The Famil y La w Refor m Ac t set s ou t th e suppor t right s an d obliga -
tions a s betwee n parent s an d children . Thes e d o no t depen d upo n th e 
marital statu s o f th e parent s bu t o n th e establishe d parent-chil d 
relationship. T o th e exten t tha t h e o r sh e i s capabl e o f doin g so , ever y 
parent ha s a n obligatio n t o suppor t a n unmarrie d chil d unde r th e ag e o f 
eighteen accordin g t o th e need s o f tha t child . Th e obligatio n t o suppor t 
a chil d betwee n th e age s o f sixtee n an d eighteen , however , depend s o n 
whether o r no t tha t chil d i s stil l unde r parenta l control . I f not , 
there i s no obligation . Th e child' s obligatio n t o suppor t a  paren t depend s 
not onl y upo n th e relationshi p an d th e nee d o f th e paren t bu t upo n whethe r 
the paren t ha d care d fo r an d provide d suppor t fo r th e chil d whil e h e o r sh e 
was a  minor. 

The whol e approac h t o th e determinatio n o f whic h o f th e parent s 
who n o longe r cohabi t shoul d b e give n custod y o f th e childre n ha s bee n 
changed. "Th e bes t interest s o f th e child " (sec.35(1 ) Famil y La w 
Reform Act ) no w determin e wh o shal l hav e custody , whethe r i t b e mother , 
father o r an y othe r person . Thi s approac h conflict s i n som e measur e 
with th e handlin g o f custod y matter s unde r th e Divorc e Act . Th e ground s 
for divorc e usuall y influenc e i n a  great measur e ho w decision s regardin g 
custody matter s arisin g fro m divorc e ar e handled . Th e 196 9 Ac t retaine d 
the usua l matrimonia l faul t groun d bu t adde d on e whic h wa s no t base d o n 
fault -  separatio n o f betwee n thre e t o fiv e year s duratio n dependin g 
upon th e circumstances . I n spit e o f th e fac t tha t a  larg e numbe r o f 
persons too k advantag e o f th e ne w ground , th e majorit y o f th e case s stil l 
require th e proo f o f matrimonia l fault . Th e findin g o f guil t i n suc h 
cases usuall y ha s a  considerabl e effec t o n determinin g whic h o f th e 
spouses get s custod y an d eve n right s t o access , thoug h th e interest s o f 
the childre n ar e take n int o account . Th e nee d t o harmonise th e differen t 
appraoches t o custod y matter s i s discusse d later . 

The constraint s o n refor m 

With th e passin g o f th e Famil y La w Refor m Act , th e Marriag e Act , 
the Successio n La w Refor m Ac t an d th e Children' s La w Refor m Ac t th e 
Ontario governmen t ha s don e a  notable jo b o f tidyin g u p th e law s directl y 
relating t o families , s o fa r a s thi s la y withi n th e competenc e o f it s 
legislation. Bu t ther e ar e stil l tw o majo r area s o f concern . Th e firs t 
arises ou t o f th e constitutiona l spli t betwee n th e federa l an d provincia l 
governments o f power s t o legislat e i n th e famil y la w area . 
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The secon d i s that , because o f th e divisio n o f powe r i n th e appointmen t o f 
judges ther e ar e stil l procedura l difficultie s i n th e wa y o f th e smoot h 
handling o f famil y matter s b y th e courts , eve n thoug h som e attemp t ha s 
been mad e t o tackl e th e mos t obviou s problem s b y th e settin g u p o f a n 
experimental Unifie d Famil y Cour t i n th e Hamilton-Wentwort h area . 

Constitutional divisio n o f legislativ e power s 

The fac t tha t Canad a i s a  confederatio n o f province s an d territories , 
each wit h marke d loca l loyaltie s an d a  desir e t o solv e thei r problem s i n 
their ow n way s ha s t o b e born e i n mind i n lookin g a t development s i n th e 
family la w area . Th e divisio n o f legislativ e powe r betwee n th e federa l 
government an d th e provinces , an d th e difference s betwee n th e province s 
as a  resul t o f th e manne r o f settlement , th e tim e a t whic h the y joine d 
the confederatio n an d th e circumstance s unde r whic h the y di d so , are 
reflected i n th e difficult y o f harmonisin g th e administratio n o f famil y 
law i n a  countr y i n which peopl e mov e freel y betwee n province s an d 
between jurisdictions . 

The divisio n o f legislativ e powe r betwee n th e province s an d th e 
federal governmen t weighte d th e balanc e i n favou r o f th e centre . Th e 
British Nort h Americ a Ac t gav e t o th e federa l governmen t th e legislativ e 
basis fo r creatin g a  nation stat e an d necessaril y include d i n thi s wa s th e 
power t o dea l wit h matter s suc h a s nationalit y an d status . I n th e famil y 
law area , th e federa l governmen t wa s assigne d th e powe r t o legislat e 
concerning marriag e an d divorce , th e provincia l legislature s th e subject s 
of th e solemnisatio n o f marriag e an d propert y an d civi l rights . A s a 
reading o f th e decide d case s sho w ther e i s sometime s onl y a  very fin e 
line t o b e draw n between , fo r example , th e capacit y t o marry an d th e 
formalities whic h th e licensin g procedure s stipulate . O n whic h side , 
for example , doe s th e ag e a t whic h a  perso n ma y marr y fall ? Th e Ontari o 
Legislature ha s no w take n th e ste p o f includin g provision s abou t ag e i n 
the recen t Marriag e Act . Person s unde r sixtee n ma y no t no w marr y i n 
Ontario, an d betwe n sixtee n an d eightee n parents ' consen t i s necessar y 
unless judicall y dispense d with . Perhap s a  judicia l tes t wil l b e neede d 
to demonstrat e whethe r thi s ha s solve d on e aspec t o f this problem . 

Maintenance i s anothe r are a i n which th e spli t o f power s betwee n 
the federa l an d provincia l government s ca n creat e difficulties . I n 
1969 th e Federa l Parliamen t passe d a  Divorce Ac t (R.S.C . 1970 , c.D-8) 
which establishe d th e ground s fo r divorc e an d empowere d court s grantin g 
divorce t o mak e corollar y order s fo r maintenanc e o f a  spous e an d 
children o f th e marriage . Th e Ontari o Legislatur e ha s alway s 
exercised th e powe r t o make a n orde r fo r th e maintenanc e o f a  wife durin g 
her marriage . Becaus e o f th e doctrin e o f th e paramountc y o f federa l 
legislation ove r provincia l whe n dealin g wit h th e sam e matters , upo n 
divorce a  provincial orde r woul d ceas e to hav e effec t eve n i f n o orde r 
for maintenance ha d bee n mad e unde r th e Divorc e Act . Th e confusio n 
this create d wa s considerable , bu t i t has no w bee n tidie d u p i n th e 
Family La w Refor m Ac t sec.20(2 ) whic h provide s tha t wher e a  marriag e 
is terminate d b y divorc e o r nullit y an d ther e ha s bee n a s a  resul t o f 
the hearin g n o judicia l "determinatio n o f th e questio n o f support , a n 
order mad e b y a  provincial cour t continue s i n force . Th e vie w i s stil l 
expressed, however , tha t th e provisio n i n th e Divorc e Ac t o f th e powe r 
to make a n ancillar y orde r fo r maintenanc e wa s a n erro r tha t unneces -
sarily confuse s th e settlin g o f financia l matter s betwee n divorcin g 
spouses. Th e consideratio n o f th e obligatio n t o maintai n an d th e 
quantum o f maintenanc e canno t reall y b e separate d fro m othe r propert y 
matters. Th e divisio n o f famil y assets , th e right s t o occupatio n o f 
the matrimonial hom e ar e matter s fo r th e provincia l legislatur e an d ar e 
dealt wit h i n th e Famil y La w Refor m Ac t 197 8 o f Ontario . I t would b e 
much tidie r legislativel y an d muc h easie r fo r divorcin g couple s i f th e 
ancillary power s concernin g maintenanc e coul d b e excise d fro m th e 
Divorce Act , especiall y as , on th e questio n o f th e conduc t o f th e 
spouses affectin g th e righ t t o a s wel l a s t o quantu m o f support , th e 
federal an d provincia l government s ar e no w muc h close r together . 

47 



Because o f th e differenc e o f approac h t o th e provisio n o f maintenanc e 
which underla y provincia l legislatio n o n th e on e han d an d th e federa l 
Divorce Ac t o n th e other , a  spous e i n a  marriage sometime s fel t oblige d 
to see k a divorce s o a s t o hav e th e advantag e o f th e mor e generou s 
provisions fo r suppor t availabl e unde r th e Divorc e Act . Thi s kin d o f har d 
choice i s n o longe r necessary . Unde r th e Famil y La w Refor m Ac t o f 1978 , 
every spous e ha s a n obligatio n t o suppor t himself , hersel f an d th e othe r 
spouse i n accordanc e wit h nee d an d th e capacit y t o provid e support . 
Marital misconduc t ha s cease d t o hav e th e crucia l plac e i t di d i n deter -
mining eligibilit y fo r suppor t an d i t i s onl y considere d when'"i t i s s o 
unconscionable a s t o constitut e a n obviou s an d gros s repudiatio n o f th e 
relationship." (Sec . 18 , (6)) . I n additio n Ontari o ha s adopte d a 
family asset s regim e base d upo n equa l share s i n th e famil y assets , 
though spouse s ca n contrac t ou t o f thi s i f the y wish . Th e ne w provisions , 
taken togethe r wit h th e chang e i n suppor t obligation s mean s tha t couple s 
in disagreemen t ar e n o longe r presse d b y economi c consideration s t o regar d 
divorce a s th e onl y rea l optio n the y have . Ther e i s no w th e opportunit y 
for counselling , conciliatio n o r eve n temporar y separatio n t o b e trie d 
with som e chanc e o f bein g effective . 

It shoul d howeve r b e pointe d ou t tha t i n adoptin g a  view o f marriag e 
as a  partnership betwee n spouse s an d basin g it s ne w legislatio n o n this , 
the Ontari o legislatio n ha s gon e beyon d th e federa l vie w o f th e relatio n 
between spouse s a s expresse d i n th e Divorc e Act . Ther e ar e probabl y som e 
wives wh o ma y prefe r t o appl y fo r maintenanc e unde r th e provision s o f 
the Divorc e Ac t wher e i n making a n orde r fo r suc h a  clai m durin g th e 
proceedings ther e i s a  rebuttabl e presumptio n tha t th e wif e i s dependen t 
upon th e husban d fo r support . I n addition , evidenc e o f th e existenc e 
of a  valid marriag e wil l i n genera l b e enoug h t o foun d he r claim . A 
wife's abilit y t o maintai n hersel f ha s t o b e established by th e husban d 
if h e dispute s hi s obligatio n t o suppor t her . I t ma y b e onl y a  smal l 
interim gain , but i t helps t o confus e th e picture . 

The meanin g o f spous e ha s bee n widene d i n Ontario . S o fa r a s th e 
application o f th e famil y asset s regim e t o propert y i s concerne d i t 
includes person s whos e marriage s ar e voidabl e bu t hav e no t bee n 
annulled, an d person s whos e marriage s ar e voi d bu t wh o continu e t o 
cohabit. S o fa r a s suppor t obligation s ar e concerne d i t no w take s i n 
persons wh o liv e togethe r withou t havin g gon e throug h an y for m o f 
ceremony, vali d o r not , an d hav e live d togethe r fo r no t les s tha n fiv e 
years, o r hav e a  chil d an d a  relationshi p o f som e permanence . Th e 
central plac e o f suppor t obligation s i n th e functionin g o f th e famil y 
however formed , ha s bee n recognise d b y th e la w an d i t ca n b e expecte d 
that eve n mor e effor t wil l b e mad e b y th e court s an d ancillar y service s 
to se e tha t maintenanc e order s ar e obeyed . 

The specia l problem s o f maintenanc e enforcemen t 

The enforcemen t o f maintenanc e order s i s alway s a  difficul t problem , 
but i t i s especiall y difficul t i n a  countr y lik e Canad a wher e peopl e mov e 
freely acros s provincia l border s an d wher e eac h provinc e ha s it s ow n 
laws an d procedure s o n th e subject . Th e Reciproca l Enforcemen t o f 
Maintenance Order s Ac t ha s gon e som e wa y towar d meetin g th e problem , bu t 
it doe s no t alway s hel p i f th e orde r require s t o b e varie d a s wel l a s 
enforced. Judicia l decision s abou t th e powe r t o var y i n th e variou s 
provinces hav e no t reall y helpe d t o clarif y th e matter . 

All acros s Canad a a  lo t o f tim e an d though t ha s gon e int o wor k o n th e 
problem o f enforcin g maintenanc e orders . Ther e appea r t o b e a  limite d 
number o f option s -  attachmen t o r garnishmen t o f wages , paymen t throug h 
court officer s wit h automati c enforcemen t procedure s i f ther e i s 
default, charge s agains t propert y whethe r rea l o r persona l and , a s a n 
ultimate option , imprisonment . Bu t i t ha s bee n realise d tha t on e o f 
these, eithe r separatel y o r together , wil l guarante e tha t suppor t obliga -
tions wil l b e honoure d eve n whe n ther e i s n o lac k o f financia l resources . 
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The Albert a Institut e o f La w Researc h an d Refor m ha s begu n t o tackl e 
the proble m fro m anothe r poin t o f view . The y ar e lookin g a t wh y peopl e 
avoid payin g suppor t obligations . I n orde r t o carr y ou t thei r researc h 
they ha d t o trac e a  numbe r o f peopl e wh o us e movemen t a s a  wa y o f 
avoiding payment , an d i n th e proces s discovere d tha t i t wa s no t to o 
difficult t o fin d the m i f on e persevere d an d use d th e agencie s availabl e 
in th e community . Th e mos t interestin g findin g tha t ha s resulte d fro m 
their preliminar y repor t i s tha t suppor t order s ar e honoure d whe n som e 
obligation i s fel t t o th e recipien t eve n i f othe r emotiona l tie s hav e 
been formed . Wher e n o obligatio n i s felt , o r ther e i s hostility , i t 
is ver y difficul t t o secur e paymen t o f th e amount s ordered . Thi s 
suggests that , a s ha s bee n foun d i n othe r countries , wher e th e amoun t 
of suppor t ordere d ha s bee n th e resul t o f agreemen t betwee n th e partie s 
it i s mor e likel y t o b e paid . I t als o suggest s tha t ther e ma y b e som e 
ground fo r thinkin g tha t order s relatin g t o spouse s shoul d b e separate d 
from order s relatin g t o children , a s whe n a  marriag e break s u p th e 
hostility i s mor e ofte n tha n no t centre d o n th e spous e rathe r tha n o n th e 
children an d i t migh t b e easie r t o ge t suppor t fo r th e childre n i f thi s 
were done . Clearl y ther e i s muc h mor e wor k t o b e don e o n thi s proble m 
but i t seem s a  ver y promisin g lin e o f enquiry . 

Cus tody 

The custod y o f childre n i s anothe r are a i n whic h th e divisio n o f 
legislative powe r betwee n Parliamen t an d th e Provincia l Legislatur e ma y 
cause difficulties . A n applicatio n fo r custod y o f "th e childre n o f th e 
marriage" ma y b e mad e a s ancillar y t o a  divorc e petition , an d i s i n 
these circumstance s deal t wit h unde r th e Divorc e Act . Al l othe r appli -
cations fo r custody , includin g thos e wher e a  divorc e i s no t granted , 
can no w b e deal t wit h unde r Sectio n 3 5 o f th e Famil y La w Refor m Ac t o f 
Ontario. I n discussin g th e proble m o f whethe r no r no t on e cour t exercisin g 
power t o mak e a n orde r fo r custod y unde r on e Ac t coul d hav e thi s orde r 
overturned b y anothe r cour t exercisin g jurisdictio n unde r anothe r Act , 
the Repor t o n Children , a  volum e o f th e Repor t o n Famil y La w b y th e 
Ontario La w Refor m Commission , referre d (p.108 ) t o "th e flui d natur e 
of custod y disputes" . B y it s ver y natur e a n orde r fo r custod y canno t 
always b e a  onc e fo r al l tim e settlemen t o f th e matte r sinc e changin g 
circumstances ma y requir e tha t th e matte r b e reconsidered . 

Since th e Famil y La w Refor m Ac t ha s clarifie d th e la w relatin g t o 
orders fo r th e custod y o f children , includin g application s t o alter , 
vary o r discharg e thos e orders , th e onl y rea l difficult y remainin g 
concerns order s mad e ancillar y t o divorc e unde r th e Divorc e Act . Unde r 
sec. 92(13 ) o f th e BN A Ac t th e province s hav e th e exclusiv e righ t t o 
legislate concernin g propert y an d civi l rights , an d thes e includ e custod y 
and access , maintenanc e an d alimony . Bu t i n th e Divorc e Ac t o f 197 0 th e 
Federal Parliamen t provide d tha t ancillar y relie f b y wa y o f maintenanc e 
and alimony , custod y an d acces s coul d b e ordered . Constitutiona l 
challenges i n th e Pap p an d Tapso n case s failed , an d th e Ontari o Cour t o f 
Appeal hel d tha t federa l legislatio n o n thes e matter s wa s no t ultr a vires . 
Other province s hav e agree d tha t suc h power s ar e inheren t i n th e righ t 
to gran t divorce s an d coul d no t b e challenged . Bu t th e federa l power s 
are ver y limited . The y cove r onl y matter s raise d a s ancillar y t o a 
divorce action , an d s o fa r a s custod y an d acces s ar e concerne d ar e 
excercisable onl y whe n a  divorc e i s granted . Als o i t i s limite d t o 
'children o f th e marriage ' -  no t necessaril y al l childre n fo r who m 
the coupl e hav e take n responsibilit y a s parents . Bu t custod y applica -
tions ca n aris e apar t fro m divorce , an d eve n befor e applicatio n i s mad e 
for divorce . Unde r sectio n 3 5 o f th e Famil y La w Refor m Ac t ".. . eithe r 
parent o r an y person... " ma y appl y fo r th e custod y o f o r acces s t o a 
child. Thoug h th e Ac t provide s tha t agreemen t betwee n marriag e o r 
cohabitation partner s o n th e righ t t o custod y o f o r acces s t o thei r 
children i s no t permitted , thes e matter s ca n for m par t o f a  separatio n 
agreement betwee n th e partners . However , th e righ t o f th e cour t t o 
disregard an y suc h agreemen t i s preserve d wher e i n th e opinio n o f th e 
court thi s woul d serv e th e bes t interest s o f th e child . 
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It woul d see m i n th e circumstance s tha t partie s contemplatin g 
the possibilit y o f divorc e an d anxiou s no t t o submi t thei r childre n o r 
themselves t o th e strai n o f a  custod y battl e coul d settl e tha t matte r 
in th e wa y th e provincia l legislatio n indicates . I t woul d mak e n o rea l 
difference t o th e custod y arrangement s whethe r o r no t th e divorc e wa s 
granted an d preven t th e children , howeve r inadvertently , bein g use d a s 
pawns i n th e divorc e battle . S o lon g a s divorc e proceeding s retai n a n 
adversarial characte r i t ma y b e difficul t t o persuad e lawyer s t o adop t 
this approac h t o th e determinatio n o f custod y particularl y a s i t i s ofte n 
seen a s havin g a  bearing o n decision s o n maintenance . Indeed , th e 
Regulations 450/7 7 mad e unde r th e Unifie d Famil y Ac t 197 6 requir e tha t 
applications regardin g custod y b e supporte d b y financia l statements , 
underlining th e inseparabilit y o f financia l consideration s an d custod y 
matters . 

Any approac h suc h a s tha t suggeste d abov e t o th e handlin g o f 
custody matter s i n a  situatio n wher e divorc e wa s contemplate d o r decide d 
upon, woul d requir e tha t th e relationshi p betwee n th e power s exercise d 
by th e federa l an d th e provincia l jurisdiction s i n thi s fiel d b e 
clarified. Ther e ha s bee n muc h discussio n o n thi s topi c insofa r a s i t 
relates t o case s i n which custod y ha s bee n awarde d ancillar y t o divorc e 
but subsequentl y th e nee d ha s arise n fo r a  furthe r custod y orde r unde r 
provincial chil d protectio n legislation . Th e discussio n ha s centre d 
around tw o points , th e natur e o f th e applicatio n o f th e doctrin e o f 
federal paramountc y i n th e famil y la w are a wher e ther e i s much overlap , 
and als o th e nee d fo r clarificatio n o f th e natur e o f th e powe r t o mak e 
custody order s unde r th e Divorc e Act . O n th e paramountc y issu e recen t 
decisions i n famil y la w case s hav e strongl y indicate d tha t th e doctrin e 
applies onl y whe n federa l an d provincia l legislatio n expressl y contradic t 
each other , an d tha t s o lon g a s thi s i s no t th e case , both ma y legislat e 
in th e sam e fiel d withi n thei r power s t o d o so . A s t o th e secon d point , 
the exten t o f th e powe r unde r th e Divorc e Ac t t o dea l wit h custody , a s 
already noted , i s limite d t o thos e case s i n which a  petition fo r divorc e 
is grante d an d limite d als o t o th e childre n o f th e partners . I t may b e 
that i n th e circumstance s i t i s effectivel y limite d t o th e consideratio n 
of custod y a s betwee n th e partie s wit h th e bes t interest s o f th e childre n 
determining th e outcome . 

A commen t i n th e Repor t o f th e La w Refor m Commissio n o f Canad a 197 9 
on th e topi c o f economi c re-adjustmen t o n th e dissolutio n o f marriag e 
shows that ther e i s som e recognitio n o f th e proble m o f dealin g wit h custod y 
in th e contex t o f a  divorc e action . I t say s (p.48 ) "Custod y consideration s 
(under th e Divorc e Act ) sometime s over-emphasis e inter-spousa l matter s t o 
the exclusio n o f th e al1 - important parent-chil d relationship" . I t goe s 
on t o sugges t tha t a  differen t timin g o f th e hearin g o f custod y matter s i n 
divorce proceeding s an d a  different foru m fo r consideratio n o f i t migh t 
put th e emphasi s wher e i t belong s -  o n th e interes t o f th e child , whic h i s 
often boun d u p wit h maintainin g a  relationshi p wit h bot h parent s durin g 
minority. 

Federal an d provincia l power s t o appoin t judge s 

In additio n t o th e divisio n o f legislativ e power s betwee n th e 
federal an d provincia l governments , th e administratio n o f famil y la w i n 
Ontario i s affecte d b y th e divisio n o f powe r betwee n the m i n th e matte r 
of th e appointmen t o f judges . Th e sourc e o f a  judge' s appointmen t 
determines th e jurisdictio n whic h h e ma y exercise . Unde r sec . 9 6 o f th e 
B.N.A. Ac t th e Governo r Genera l i s give n th e powe r t o appoin t judge s 
of th e Suprem e Cour t an d o f th e Count y an d Distric t Court s i n eac h 
province. Judge s o f th e Provincia l Court s ar e appointe d b y th e Province . 
In practic e thi s ha s bee n interprete d s o a s t o dra w a  jurisdictional lin e 
between th e court s i n which federall y appointe d an d thos e i n whic h 
provincially appointe d judge s sit . Th e tes t a s t o which sid e th e juris -
dictional divid e a  matter fall s i s determine d eve n toda y b y referenc e t o 
the power s exercise d b y th e judge s o f th e Superior , Distric t an d Count y 
Courts a t th e dat e o f Confederation . Th e cour t syste m i n Ontari o a t tha t 
time wa s modelle d o n tha t o f th e Englis h courts , an exampl e o f th e wa y i n 
which th e Englis h lega l pas t continue s t o dominat e th e Canadia n present . 
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How thi s divisio n o f judicia l power s work s i n practic e ca n b e see n 
in th e provision s o f th e Famil y La w Refor m Act . Th e whol e o f Par t I  of 
this Ac t deal s wit h th e divisio n o f propert y betwee n spouse s unde r a 
family asset s regime , a s wel l a s th e dispositio n o f othe r propert y owne d 
by the m whic h fall s outsid e th e definitio n o f famil y asset s wher e i t woul d 
seem fai r an d equitabl e tha t thi s b e done . Famil y asset s ar e define d t o 
include th e matrimonia l home , usuall y th e mos t importan t piec e o f propert y 
owned b y spouses . Jurisdictio n ove r thes e matter s fall s outsid e th e 
scope o f th e judge s o f th e Provincia l Cour t (Famil y Division) . Als o thei r 
power t o mak e order s fo r suppor t i s limite d a s the y canno t orde r a  lum p 
sum t o b e pai d o r hel d i n trust , nor tha t an y specifie d propert y b e hel d 
in trus t o r tha t a  lif e interes t i n i t ves t i n a  dependant. The y canno t 
even secur e th e paymen t o f a n orde r throug h a  charg e o n propert y o r th e 
like. I n effect , al l th e way s i n which a n orde r fo r suppor t coul d b e 
secured thereb y lessenin g resor t t o enforcemen t proceeding s throug h th e 
court ar e denie d thes e court s a s a  resul t o f th e constitutiona l limitation s 
upon thei r powers . Exclusiv e jurisdiction , however , i s give n t o the m ove r 
paternity agreement s concerne d wit h arrangement s abou t payment s fo r pre -
natal o r birt h expenses , suppor t o f a  child o r buria l expense s o f th e chil d 
or mother , entere d int o b y a  man an d a  woman wh o ar e spouses . Generall y 
speaking, then , thes e court s canno t dea l wit h a  very importan t rang e o f 
family concern s tha t ofte n li e a t th e hear t o f th e settlemen t o f a 
family's problem . 

The Unifie d Famil y Cour t Ac t (S.O . 197 6 c.85 ) i s a n attemp t t o solv e 
the constitutiona l problem . Becaus e o f constitutiona l considerations , th e 
initiative fo r thi s ha d t o com e fro m th e federa l government . Th e severa l 
studies o n famil y la w procedur e undertake n durin g th e te n year s previou s 
to 197 6 ha d clearl y indicate d th e nee d bot h t o brin g th e la w int o lin e 
with th e requirement s an d expectation s o f families , an d reduc e th e con -
fusion i n it s administratio n b y reducin g th e numbe r o f court s t o whic h 
application coul d b e mad e fo r a  variety o f sometime s conflictin g reason s 
Access t o th e court s neede d als o t o b e simplified . O n th e administrativ e 
and procedura l side , th e mos t pressin g nee d seeme d t o b e t o creat e a 
forum whic h wa s i n th e word s o f th e La w Refor m Commissio n o f Canad a 
"designed t o dea l wit h th e famil y a s a n organi c whole" . I t would hav e th e 
power t o mak e fina l decision s o n lega l right s an d obligation s bu t woul d als o 
be "capabl e o f dealin g wit h socia l problem s withou t requirin g thei r 
translation int o lega l isuse s befor e anythin g ca n b e don e abou t them" . 
This implie d th e provisio n o f a  rang e o f service s capabl e o f usin g a  numbe r 
of technique s b y whic h solution s t o famil y difficultie s migh t b e reached , 
especially a s th e Repor t stresse d th e importanc e o f consensua l resolutions , 
where thes e wer e possible , i n preferenc e t o judicia l ones . Bu t i t wa s 
recognised tha t i n th e fina l analysi s th e shap e tha t th e cour t woul d tak e 
and th e service s tha t woul d b e provide d woul d b e decide d b y th e provinces . 
Beyond th e appointmen t o f judge s an d th e provisio n o f thei r salar y ther e 
was littl e mor e tha t th e federa l governmen t coul d d o t o make thes e view s 
a reality . 

The Unifie d Famil y Cour t Experimen t 

A unified famil y co-ur t was se t u p alon g th e line s recommende d b y 
the Famil y La w Refor m Committe e o f Canad a b y th e Unifie d Famil y Cour t 
Act o f 197 6 i n Ontario . Thi s Ac t provide d fo r th e establishmen t o f a 
single experimenta l cour t i n th e Judicia l Distric t o f Hami 1 ton-Wentworth. 
The proble m o f combinin g th e federa l an d provincia l jurisdiction s i n on e 
court wa s me t b y givin g th e Lieutenant-Governo r i n Counci l th e authorit y 
to confe r upo n a  loca l Judg e "of th e Suprem e Cour t jurisdictio n t o tr y 
matters unde r th e federa l an d provincia l statute s liste d i n th e Schedule . 
These covere d matter s suc h a s divorce , nullity, propert y a s wel l a s 
juvenile an d domesti c relation s cases . 

The Rule s (Ont . Regul . 450/77 ) expresse d th e ne w approac h t o famil y 
matters tha t wa s embodie d i n th e conceptio n o f th e court . Rul e 3 , fo r 
example, state d tha t th e Rule s wer e "t o b e construe d liberall y s o a s t o 
secure a n inexpensiv e an d expeditiou s conclusio n o f ever y proceedin g 
consistent wit h a  jus t determinatio n o f th e proceeding" . Flexibilit y i n 
the timin g o f hearing s wa s provide d for , an d th e powe r t o make interi m 
orders wher e th e matte r wa s urgent . Th e Cour t wa s als o give n th e discretio n 
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to orde r separat e representatio n fo r a  minor o r a  person o f unsoun d min d 
whenever thei r interest s wer e involved . 

The Ac t (sec.7 ) provide d fo r th e establishmen t o f observatio n an d 
detention homes , and fo r a  conciliatio n clini c t o b e maintaine d an d 
operated a s par t o f th e Court . Bu t b y 197 8 onl y th e conciliatio n servic e 
was i n operation . Th e observatio n an d detentio n service s ha d neve r bee n 
established. A s th e lif e o f th e Cour t unde r th e Ac t wa s s o shor t i t 
seemed unlikel y tha t the y woul d eve r b e established , s o tha t provisio n 
was repealed . 

It appear s tha t th e Cour t wil l b e give n furthe r shor t extension s 
of lif e a s i t ha s becom e apparen t tha t experiment s suc h a s thes e canno t 
be fairly . judged ove r a  shor t period . 

The Provincia l Cour t (Famil y Division ) 

The Unifie d Famil y Cour t se t u p t o serv e th e bus y Hamilton-Wentwort h 
area demonstrate s bot h th e strength s an d th e weaknesse s o f thi s approac h 
to dealin g wit h famil y problems . Juvenile , chil d welfar e an d domesti c 
problems aris, e al l ove r th e provinc e an d th e Provincia l Cour t (Famil y 
Division) ha s me t thi s nee d b y providin g fo r sitting s throughou t th e 
province o n a  periodical an d flexibl e basi s whic h ca n b e capabl e o f 
responding t o th e volume o f work . Us e ha s bee n mad e o f part-tim e staff , 
when thi s seeme d appropriate , o f a  leve l o f expertis e tha t coul d b e lowe r 
than tha t demande d b y a  Unifie d Famil y Court . Tha t i t wa s fel t ther e wa s 
little likelihoo d o f th e Unifie d Famil y Cour t syste m extendin g beyon d 
Hamilton-Wentworth i n th e nea r futur e coul d b e deduce d fro m th e 
intensification o f effort s t o improv e th e socia l servic e inpu t int o th e 
provincial famil y courts . Th e Children' s Service s Divisio n o f th e Ministr y 
of Communit y an d Healt h Service s i n Ontari o se t u p a  Tas k Forc e o n Famil y 
Court Clinic s i n Novembe r 1977 . Th e Federa l Governmen t ha s finance d 
projects t o tr y ou t th e effectivenes s o f conciliatio n a s a n ai d t o settle -
ment i n domesti c disputes . Bot h thes e ar e looke d a t below . 

Family Cour t Clinic s 

Following th e initiativ e o f th e Clark e Institut e o f Psychiatr y i n 
Toronto, clinic s bega n t o b e se t u p attache d t o th e famil y court s i n th e 
larger cities . The y wer e a  respons e t o th e acceptanc e o f th e ide a tha t 
the socia l science s ha d somethin g t o offe r th e court s whe n i t cam e t o 
assessing th e behavioura l problem s o f th e youn g an d recommendin g 
appropriate way s o f dealin g wit h these . Delinquency , particularl y 
persistent delinquency , wa s th e firs t concern , an d late r chil d welfar e 
and the n som e domesti c case s wer e included . Assessmen t an d recommenda -
tion fo r interventio n upo n referra l fro m th e court s forme d th e basi s o f 
the clinics ' work. Th e Tas k Forc e wa s se t u p t o loo k a t th e rol e an d 
operation o f th e existin g clinic s an d t o us e thes e a s a  basis fo r furthe r 
development o f wor k o f thi s typ e mor e widel y throughou t th e province . 
The proposal s se t ou t i n thei r Repor t reflec t ver y strongl y bot h th e 
origins o f th e existin g clinic s an d th e fac t tha t th e project s wa s se t i n 
motion b y th e Children' s Service s Division . 

The Tas k Forc e recognise d tha t effectiv e operatio n o f suc h a  servic e 
was "directl y relate d t o ho w quickl y an d intensivel y i t ca n respon d t o 
and wor k wit h thos e childre n an d familie s i n need " (p.3) . I t appeare d 
however t o interpre t nee d a s arisin g afte r matter s ha d becom e seriou s 
enough t o warran t appearanc e befor e th e court , interventio n fro m socia l 
services suc h a s th e children' s ai d societie s o r probatio n o r after-care , 
or lawyer s an d othe r professionals . Referra l fro m suc h source s wa s see n 
as formin g th e basi s o f th e clinics ' work, an d assessmen t an d recommenda -
tions wha t wa s expecte d o f them . Thi s seem s t o b e base d o n assumptio n 
that familie s wantin g somewher e t o tak e thei r problem s a t a  rathe r earlie r 
stage tha n thi s coul d fin d othe r source s withi n th e community . Perhaps , 
also, i t seeme d tha t th e kin d o f assessmen t servic e offere d wa s onl y 
appropriate wher e seriou s problem s ha d alread y developed , an d th e clinic s 

52 



could no t offe r th e kin d o f servic e tha t woul d b e acceptabl e a t a n earlie r 
stage. 

The wor k o f th e existin g clinic s i s strongl y child-centred , an d 
this i s reinforce d b y th e guideline s concernin g operatio n se t ou t b y th e 
Task Force . Ther e ma y b e som e questio n whethe r i n plannin g i n thi s wa y 
for th e futur e developmen t o f famil y cour t clinic s th e Tas k Forc e consider -
ed th e possibl e effec t o f a t leas t tw o change s i n publi c attitude s tha t 
are likel y t o grow . Ther e i s n o reaso n t o suppos e tha t Ontari o wil l b e 
immune t o th e increasin g scepticis m bein g voice d abou t th e utilit y o f som e 
of thes e assessment s an d recommendation s base d upo n meetin g th e need s o f 
one chil d i n troubl e whic h woul d hav e th e effec t o f creatin g othe r 
problems wit h othe r famil y members . Th e siz e o f Ontario' s immigran t 
population an d th e man y differen t style s o f famil y functionin g tha t ma y 
be foun d withi n i t sugges t tha t mor e flexibilit y tha n ha s bee n planne d 
for wil l b e neede d i f i t i s t o mee t successfull y th e demand s tha t wil l 
be mad e upo n clini c services . 

The othe r chang e i n publi c attitud e tha t migh t als o affec t th e 
planning o f court-relate d service s i s th e greate r willingnes s o f peopl e 
to acknowledg e th e existenc e o f famil y problem s an d t o see k hel p fo r 
them earl y enoug h t o preven t breakdown . Th e presen t organisatio n o f 
court-related service s suc h a s lega l ai d an d th e famil y cour t clinic s 
tend t o emphasiz e i n th e mind s o f th e publi c tha t hel p i s availabl e 
after matter s hav e reache d a  seriou s enoug h stat e t o warran t a n 
appearance i n court . Suc h appearance s i n themselve s reduc e th e possibilit y 
of findin g a n amicabl e solution . Bot h thes e service s ar e exceedingl y 
useful a t th e stag e a t whic h the y becom e available , bu t perhap s als o 
what i s neede d i s t o creat e a  servic e t o whic h peopl e coul d hav e recours e 
at a  muc h earlie r stage , an d o n thei r ow n initiativ e whic h woul d b e -
in th e word s o f th e La w Refor m Commissio n o f Canad a quote d abov e -
"capable o f dealin g wit h socia l problem s withou t requirin g thei r trans -
lation int o lega l issue s befor e anythin g ca n b e don e abou t them" . 

It i s understandabl e tha t muc h though t wen t int o th e relationshi p 
between th e judge s an d th e cour t service s an d th e clinics . I n a n are a 
like thi s clea r line s o f communicatio n an d definitio n area s o f responsi -
bility la y th e groun d wor k fo r a  goo d workin g relationship , bu t i n th e 
end succes s depend s upo n perso n relationship s an d a  clea r understandin g 
of wha t eac h sid e contribute s t o th e process . Wha t seeme d t o b e 
missing fro m th e Repor t -  perhap s i t wa s no t aske d fo r -  wa s a  client' s 
view o f th e matte r -  ho w th e deliver y o f th e servic e coul d b e see n fro m 
their side . Th e chang e i n emphasi s tha t brough t th e juvenil e cour t 
within th e famil y cour t syste m ha s no t ye t foun d prope r expressio n i n 
this . 

Conciliation service s 

The othe r initiative , besid e th e Famil y Cour t Clinics , i n 
extending th e service s availabl e t o famil y cour t judges , concerne d 
conciliation. Wit h join t fundin g fro m th e federa l an d provincia l 
governments, an d experimenta l projects , usin g conciliatio n t o identif y 
points o f disagreemen t betwee n famil y member s an d reac h agreement s i n 
such matter s a s maintenanc e ha s bee n teste d i n fou r o f th e large r 
Provincial Court s (Famil y Division ) i n Ontario . Th e judge s t o who m thi s 
service ha s bee n availabl e hav e welcome d th e hel p i t give s i n reducin g 
the amoun t o f cour t tim e spen t o n acrimoniou s dispute s betwee n parties , 
especially spouses , an d it s effectivenes s i n gettin g partie s t o agre e 
on thing s lik e th e quantu m o f maintenanc e t o b e paid , an d variatio n 
in acces s b y th e non-custodia l paren t i n custod y matters . Th e existenc e 
of th e unit s a s wel l a s an y futur e expansio n o f th e servic e i s i n doubt . 
Dependent a s i t i s o n join t federal-provincia l funding , withdrawa l o f 
funds b y eithe r governmen t woul d probabl y brin g i t t o a n end . 

It woul d see m tha t thi s kin d o f approac h ha s muc h t o offer , no t 
only t o th e judge s an d cour t administration , bu t t o th e client s wh o ca n 
perceive themselve s a s takin g a n activ e par t i n th e solutio n o f thei r ow n 
difficulties. I t i s probabl y to o earl y ye t t o judg e whethe r maintenanc e 
orders, th e amount s fo r whic h hav e bee n negotiate d i n thi s way , hav e a 
better chanc e o f bein g honoured . Certainl y th e Ontari o recor d fo r 
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defaulters i s no t good . I n on e Britis h Columbi a stud y (Issue s i n th e 
Determination an d Enforcemen t o f Chil d Suppor t Order s b y Butc h e t al ) 
it wa s state d tha t i n Ontari o aroun d sevent y percen t o f me n agains t who m 
support order s wer e mad e defaulte d a t som e tim e o r other . I t woul d b e 
interesting t o kno w whethe r ther e wa s an y indicatio n tha t th e wor k o f 
concilation unit s woul d mak e an y contributio n t o tacklin g thi s ver y sever e 
prob1em. 

Considerable attentio n ha s bee n give n t o procedura l solution s 
to thi s proble m -  th e lates t bein g th e automati c enforcemen t o f maintenanc e 
orders. I t remain s t o b e see n whethe r this , take n togethe r wit h th e 
extension o f agreement s fo r reciproca l enforcemen t beyon d th e province s 
of Canada , will reduc e th e numbe r o f persisten t defaulters , o r whethe r 
something lik e th e conciliatio n unit s i s neede d a s well . Th e paymen t o f 
maintenance generall y goe s o n ove r a  lon g perio d o f tim e an d onl y th e 
monitoring o f th e variou s approache s ove r tim e wil l indicat e whic h way , 
or combinatio n o f ways , o f dealin g wit h problem s i s likel y t o work . 

Legal Ai d 

The provisio n o f lega l ai d ha s mad e a  goo d dea l o f differenc e 
to th e wa y matter s ar e handle d i n th e famil y la w area . Th e larg e 
majority o f th e case s tha t i t handle s i n th e Provincia l Cour t (Famil y 
Division) concer n juvenile s i n trouble , a s migh t b e expecte d fro m it s 
origin i n th e provisio n o f lega l advic e an d representatio n fo r thos e 
accused o f offence s wh o wer e unabl e t o pa y fo r thes e services . I n th e 
large provincia l centre s th e lega l ai d servic e provide s counse l o n dut y 
to assis t juvenile s an d parents , and acces s t o th e servic e i s provide d 
where possibl e a t othe r location s suc h a s institution s an d welfar e 
clinics. Th e extensio n o f lega l ai d t o civi l matter s ha s als o 
benefitted spouse s involve d i n divorc e o r othe r matrimonia l cause s wh o 
have bee n unabl e t o affor d lega l help . I t i s mainl y wome n wh o hav e 
benefitted since , i n thes e circumstances , the y ar e usuall y th e one s 
without financia l resource s whe n ther e i s famil y discor d o r breakup . 
In thes e matter s adequat e representatio n o n bot h side s tend s t o mak e fo r 
a faire r result , an d ma y wel l hav e helpe d t o brin g abou t th e chang e i n 
the attitud e o f judge s toward s wome n whic h ha s bee n noticeabl e i n thes e 
cases durin g th e las t decade . 

Need an d th e merit s o f th e cas e determin e whethe r lega l ai d i s 
given. Nee d i s determine d a s a  resul t o f a n assessmen t b y th e 
Assessment Uni t o f th e Ministr y o f Communit y an d Socia l Services . Th e 
client ma y b e aske d t o pa y som e par t o f th e costs , a lie n o n propert y 
may b e take n o r othe r financia l agreement s entere d int o wher e thi s seem s 
appropriate. Whil e fina l decisio n o n th e gran t o f ai d i s don e withi n 
the Lega l Ai d organisation , client s ma y choos e thei r ow n lega l representa -
tives withi n th e permissibl e scal e o f fees . Thi s i s on e o f th e ver y 
considerable merit s o f th e schem e i n Ontario . 

With th e passag e o f th e Famil y La w Refor m Ac t an d th e extensio n 
of right s an d obligation s unde r it , not onl y a s betwee n spouses , bu t 
also betwee n thos e co-habitin g withou t marriage , i t ca n b e expecte d tha t 
greater demand s fo r lega l ai d wil l com e fro m thi s sectio n o f famil y 
court work . 

In chil d welfar e matter s lega l ai d generall y come s fro m th e 
Official Guardian , thoug h th e wor k o f thi s offic e i s no t limite d t o this . 
It i s th e dut y o f th e Officia l Guardia n t o ac t o n behal f o f peopl e unde r 
a lega l disability . Thes e ma y b e minors , the mentall y incompeten t o r 
persons wh o ar e ou t o f th e provinc e an d canno t b e hear d whe n the y ar e 
involved i n cour t actions . I n orde r t o discharg e th e responsibilitie s 
of guardia n a d lite m fo r childre n involve d i n custody , access , abus e 
or wardship an d increasingl y adoptio n cases , a  larg e staf f o f socia l 
workers i s employe d t o d o th e necessar y investigation s fo r report s t o th e 
court. Propert y interest s o f minor s ar e als o protecte d b y th e Officia l 
Guardian. 
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The Officia l Guardia n 

There ha s bee n som e discussio n i n recen t year s a s t o th e natur e 
of th e rol e tha t th e Officia l Guardia n shoul d pla y wher e th e matte r befor e 
the cour t i s custod y an d access , adoption , wardshi p an d th e like . Th e 
official vie w i s tha t h e i s a  reporte r t o th e cour t rathe r tha n a n activ e 
participant o n behal f o f th e child . I t wa s dissatisfactio n wit h th e 
results o f thi s approac h tha t le d th e Ontari o La w Refor m Commissio n i n 
its repor t o n Childre n i n th e Famil y La w Serie s t o recommen d th e 
estab1ishemnt o f th e offic e o f La w Guardia n wh o woul d hav e th e responsi -
bility fo r formin g a n independen t opinio n o n th e bes t interest s o f th e 
child an d assistin g th e cour t t o reac h it s ow n conclusion s o n thos e 
interests. Thi s proposa l ha s no t bee n adopted . Instea d i n sectio n 2 0 
of th e Chil d Welfar e Ac t 197 8 ther e i s provisio n fo r th e chil d t o b e 
separately represente d i f th e judg e feel s tha t thi s i s desirabl e i n a 
particular case . Bu t ther e wa s uncertaint y abou t th e th e operatio n o f 
even this , an d proclamatio n o f thi s sectio n wa s delayed . 

Separate loca l representatio n fo r childre n 

Most province s see m t o agre e tha t i n certai n case s suc h a s 
custody proceedings , th e chil d shoul d b e separatel y represente d wher e 
this seem s necessary . Bu t thi s raise s severa l problem s i f ther e i s n o 
official bod y se t u p t o provid e thi s service . Th e instructio n tha t 
counsel receive s wil l largel y depen d upo n wh o retain s him . I n protectin g 
a child' s interests , how muc h weigh t shoul d h e giv e t o a  child' s 
preferences i f th e chil d i s no t o f a n ag e o r menta l capacit y t o make thi s 
sort o f judgment ? Conteste d custod y matter s ar e conducte d adversarially , 
and i t i s difficul t t o se e ho w counse l fo r th e chil d ca n functio n 
effectively i n thi s atmosphere , especiall y i f i t i s obviou s tha t th e bes t 
interests o f th e chil d deman d tha t satisfactor y contac t b e maintaine d 
with bot h parents . Custod y i s mostl y abou t continuin g relationship s 
between bot h parent s an d childre n an d i t doe s no t see m tha t th e 
introduction o f counse l fo r th e chil d int o a n adversar y proceedin g i s 
likely t o brin g abou t th e desire d result . Perhap s wha t i s neede d i s 
a fundamenta l chang e i n th e natur e o f th e proceeding s an d a  chang e i n th e 
time i n th e separatio n proceeding s a t whic h hearing s an d decision s o n 
this matte r ar e taken . I t ma y the n b e cleare r wha t sor t o f interventio n 
on th e par t o f th e chil d woul d b e mos t helpful . 

It i s perhap s i n chil d welfar e case s tha t th e nee d fo r separat e 
representation fo r th e chil d ma y mos t clearl y b e seen . Th e Chil d Welfar e 
Act enumerate d th e situation s i n which a  chil d mus t b e s o represented , 
for example , where th e parent s o f th e chil d ar e disputin g th e opinio n 
of th e Children' s Ai d Societ y tha t th e chil d shoul d b e remove d fro m thei r 
custody. I n suc h case s th e cour t use d t o b e regarde d a s th e protecto r 
of th e right s o f th e child . Thi s seem s n o longe r enough , an d th e right s 
of th e chil d hav e t o b e see n t o b e separatel y protected . I t wil l 
probably tak e som e tim e fo r thi s t o b e satisfactoril y worke d ou t i n 
practice. 

Areas o f likel y increas e i n famil y matter s befor e th e court s 

At th e beginnin g o f thi s chapte r referenc e wa s mad e t o som e o f 
the demographi c change s whic h affecte d th e wa y familie s function . 
Lengthening lif e expectancy,. a fal l i n th e birt h rate , a growt h i n th e 
number o f one-paren t familie s ar e al l importan t indicators . Th e fac t 
that bot h partner s i n a  marriage o r othe r relationshi p ar e mor e likel y 
than no t t o b e workin g ha s probabl y don e muc h t o chang e socia l attitude s 
towards th e right s an d obligation s o f eac h towar d th e othe r an d 
emphasized th e partershi p aspec t o f marriage . Attitude s toward s childre n 
have change d to o base d largel y o n a n assertio n o f thei r right s a s huma n 
beings, modifyin g parenta l right s bu t no t thei r duties , and makin g th e 
problem o f disciplin e a  much debate d bu t unresolve d question . Th e la w 
reform programm e o f th e Provinc e o f Ontari o i n th e famil y la w fiel d i s 
based upo n thes e perceive d change s i n societ y an d i n socia l attitudes . 

55 



Considered togethe r thes e giv e a  fai r indicatio n o f th e kind s o f case s tha t 
will com e increasingl y befor e th e court s i n th e nex t decade . 

Longer lif e span , increase d expectation s o f persona l fulfilmen t 
and marriages , especiall y amon g th e young , bein g entere d int o becaus e 
of pregnancy , al l sugges t tha t th e rat e o f divorc e wil l sho w a  smal l bu t 
steady increase . Thi s woul d b e th e likel y situatio n i f ther e wer e n o 
change i n th e presen t divorc e law . Th e la w stil l emphasize s matrimonia l 
fault a s th e groun d fo r divorce , an d th e onl y alternativ e groun d require s 
separation fo r s o lon g a  period -  fro m thre e t o fiv e year s dependin g 
on th e circumstance s -  tha t a  perso n withou t financia l resource s woul d 
find i t difficul t t o us e thi s ground . Collusio n an d condonatio n ar e 
still bar s an d ar e applie d t o preven t divorce s eve n thoug h th e breakdow n 
of marriag e an d th e couples ' wis h fo r separatio n i s obvious , and al l the y 
may hav e wishe d t o d o i s t o lesse n th e stres s b y agreement . Ther e i s 
general agreemen t tha t th e ground s fo r divorce , an d th e adversaria l 
nature o f th e proceeding s b y whic h thes e ground s ar e establishe d wheneve r 
contested, increase s th e il l feelin g betwee n th e parties . Eve n wher e 
there i s n o contest , th e perso n foun d guilt y o f th e kin d o f matrimonia l 
fault tha t need s t o b e established , i s hardl y likel y t o fee l co-opera -
tively dispose d towar d th e applicant . Ye t i n many case s wher e ther e ar e 
maintenance an d custod y matters , divorc e result s i n a  chang e in , not a n 
end to , a relationship , an d th e wa y i t i s a t presen t handle d doe s no t 
provide a  satisfactor y basi s fo r th e carryin g ou t o f continuin g 
obiigat ions. 

If ther e ar e change s t o th e Divorc e Ac t alon g th e line s o f th e 
recommendations o f th e La w Refor m Commissio n o f Canad a -  who see m t o favou r 
marriage breakdow n a s a  singl e basi s deal t wit h b y a  typ e o f non -
adversarial proces s whic h emphasize d reconciliation , an d wher e thi s wa s 
not possible , negotiation an d agreemen t o n justiciabl e issue s -  i t ca n 
be expecte d tha t ther e woul d b e a  shar p increas e i n divorce . O n th e 
Australian patter n this increas e woul d b e followe d b y a  drop i n th e 
numbers afte r th e firs t coupl e o f years . An y suc h chang e in th e la w 
would probabl y increas e th e numbe r o f secon d marriages , alread y a  signi -
ficant tren d i n Ontario . Wher e maintenance , custod y o r eve n propert y 
matters stil l lin k divorce d couples , th e impac t o f a  secon d marriag e i s 
likely t o b e considerable . Thi s i s likel y t o b e reflecte d in increase d 
resort t o th e courts . 

The importanc e o f agreemen t betwee n th e partie s i n potentiall y 
controversial area s ha s bee n recognise d b y th e provision s relatin g t o 
domestic contract s i n th e Famil y La w Refor m Act . Th e provision s fo r 
marriage, cohabitatio n an d separatio n agreement s giv e t o th e partner s 
who us e the m a  considerabl e sa y i n orderin g thei r ow n affairs . Agree -
ments suc h a s thes e hav e no t normall y bee n par t o f th e way s familie s 
function i n commo n la w jurisdictions . Thoug h i t ma y b e som e tim e befor e 
parties regularl y thin k o f enterin g suc h agreement s befor e o r durin g 
marriage, the y obviousl y provid e a  most usefu l too l fo r famil y an d 
marriage counsellor s calle d upo n t o giv e hel p wher e ther e i s famil y 
conflict. Th e utilit y o f separatio n agreement s i s eve n mor e apparent , 
though ther e mus t b e som e questio n ho w wel l thes e wil l wor k whe n divorc e 
is base d upo n th e provin g o f matrimonia l faul t an d collusio n i s stil l 
a ba r . 

The lega l recognitio n extende d b y th e Famil y La w Refor m Ac t 
to couple s livin g togethe r outsid e o f marriag e an d th e extensio n t o 
them o f suppor t right s an d obligations , propert y an d parenta l right s 
normally onl y th e prerogativ e o f marrie d partners , will mos t likel y 
mean a n increas e i n th e numbe r o f case s brough t t o court , except , 
perhaps i n th e are a o f chil d support , som e o f whic h ma y b e replace d 
by custod y matters . Th e Ac t set s ou t a  lon g lis t o f circumstance s 
(see 18(5) ) which th e cour t shoul d bea r i n mind i n determinin g th e 
amount o f suppor t tha t a  responden t shoul d b e aske d t o pa y fo r a  dependan t 
spouse, an d thes e ar e th e sam e whethe r th e partie s hav e bee n marrie d o r 
not. Th e onl y rea l differenc e i s tha t thos e wh o ar e no t marrie d wil l hav e 
had t o liv e togethe r fo r a t leas t fiv e year s o r hav e a  chil d an d a 
relationship o f som e permanence . Ther e wil l therefor e stil l b e relation -
ships fro m whic h childre n ar e bor n whic h wil l no t fal l withi n thi s 
category an d i n thes e case s mutua l obligation s t o suppor t betwee n spouse s 
will no t arise , thoug h chil d suppor t case s will . 
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Two o f th e circumstance s se t ou t i n sec . 18(5 ) o f th e Ac t ar e 
of particula r interest . On e i s "(g ) th e measure s availabl e fo r th e 
dependant t o become financiall y independen t an d th e lengt h o f tim e an d 
cost involve d t o enabl e th e dependan t t o tak e suc h measures;" . Adult s 
not incapacitate d b y ag e o r handica p o r specia l circumstance s ar e 
expected i n Ontari o t o suppor t themselves . Dependenc y tha t ma y hav e 
existed durin g co-habitatio n i s no t expecte d t o las t muc h beyon d th e 
cessation o f it . I f th e partie s ar e spouse s th e dependan t i s expecte d 
to tak e step s t o becom e financiall y independent , th e responden t t o hel p 
provided th e mean s fo r doin g this , suc h a s payin g fo r retrainin g o r th e 
acquiring o f skill s whic h woul d b e likel y t o make thi s possible . Wher e 
the dependan t i s a  child , th e emphasi s i s o n th e acquirin g o f a n educatio n 
with self-sufficienc y a s th e objective . Whil e th e latte r provisio n 
continues th e ol d pattern , th e forme r show s a  marked change . Dependenc y 
for lif e i s no longe r accepte d a s th e conditio n fo r wome n wh o hav e bee n 
married. Whil e acceptanc e o f thi s ma y b e n o rea l proble m t o man y 
Canadians, a  number o f th e immigrant s wit h differen t cultura l background s 
may fin d thi s ver y har d t o accept , an d t o have thi s provisio n wor k a s i s 
intended i n thei r cas e ma y requir e quit e a  lo t o f hel p an d suppor t fro m 
counselling an d othe r services . 

The secon d circumstance s i s "(j ) a contributio n b y th e dependan t 
to th e realizatio n o f th e caree r potentia l o f th e respondent;" . I t ha s 
become fairl y commo n fo r youn g peopl e t o marry befor e the y ente r upo n 
courses o f stud y leadin g t o a  qualificatio n o r whil e doin g so . I n man y 
of thes e case s on e partner , more ofte n th e wife , becomes th e chie f o r 
only wag e earner , subsidisin g th e studie s o f th e othe r Suc h marriage s 
show a  high percentag e o f breaku p afte r th e qualificatio n ha s bee n 
obtained an d it s financia l reward s begi n t o b e earned . Clearl y suc h 
qualification i s no w t o b e regarde d a s a n asse t t o b e shared . Th e 
question i s a t wha t poin t thi s sharin g shoul d tak e plac e -  at th e poin t 
of breaku p whe n th e increase d earning s ma y onl y b e jus t beginning , o r 
later whe n th e partne r i s establishe d an d earnin g substantiall y more , or 
should the "qualification's" earning potential be assessed and shared. An interesting 
ruling i n th e Ne w Jerse y Superio r Cour t o n thi s topi c set s ou t wha t 
could b e a  fai r an d acceptabl e approac h t o thi s problem . Briefl y state d 
the fact s wer e a s follows : tw o medica l student s married , th e husban d 
continued hi s studies , th e wif e wen t t o work an d supporte d hi m unti l h e 
obtained hi s licenc e t o practice . The y separate d shortl y afte r an d late r 
divorced. Th e judg e rule d tha t i n additio n t o suppor t payment s fro m he r 
husband sh e wa s entitle d t o a  2 0 percen t shar e o f th e wor k o f he r husband' s 
medical licence . I t wa s th e onl y considerabl e asse t acquire d durin g thei r 
marriage, an d sh e wa s awarde d sixt y thousan d dollar s a s he r share . I t i s 
likely tha t unde r thi s head , th e court s i n Ontari o wil l b e face d wit h som e 
very difficul t decisions , but it s inclusio n i s t o b e welcome d a s i t i s 
manifestly fai r an d ma y eve n hav e th e salutar y effec t o f makin g peopl e 
think abou t th e obligation s the y incu r whe n pursuin g caree r objective s 
in thi s way . I t doe s howeve r appea r tha t th e kin d o f solutio n offere d 
by th e Ne w Jerse y judg e wil l becaus e o f it s limite d jurisdictio n no t b e 
available i n th e Provincia l Cour t (Famil y Division) , thoug h i t may b e 
in th e Unifie d Famil y Court , a  county o r distric t o r th e Suprem e Court . 

Provisions i n th e Famil y La w Refor m Ac t concernin g propert y 
sharing an d th e matrimonia l hom e o n th e cessatio n o f cohabitatio n shoul d 
enable th e cour t t o ge t mor e expeditiousl y throug h thi s par t o f th e 
hearings particularl y i f adequat e conciliatio n service s ar e availabl e fo r 
use eithe r befor e o r durin g hearings . Experienc e elsewher e suggest s tha t 
conciliation ca n b e o f considerabl e us e i n reachin g agreemen t wher e 
property matter s ar e i n dispute . A t th e presen t tim e th e experimen t 
with conciliatio n unit s ha s bee n takin g plac e largel y i n Provincia l 
Courts (Famil y Division ) wher e matter s concernin g propert y an d th e 
matrimonial hom e (apar t fro m temporar y occupation ) ar e no t deal t wit h 
for constitutiona l reasons . Since , without bein g explicitl y stated , 
these affec t th e questio n o f th e amoun t o f suppor t obligation , i t seem s 
a pit y tha t consideration s o f thes e matter s hav e t o be , except in  th e 
case o f th e Unifie d Famil y Court , divided . I t woul d see m tha t th e 
limited natur e o f th e conciliatio n servic e attache d t o th e Provincia l 
Family Court s i s not a  particularly usefu l tes t o f th e contributio n 
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that i t ca n mak e t o th e settlin g o f famil y dispute s i n thi s ver y 
contentious area . 

Applications fo r maintenanc e orders , thei r variatio n an d 
enforcement for m a  larg e par t o f th e wor k o f th e famil y courts . I t i s 
pointed ou t abov e tha t s o fa r a s suppor t fo r spouse s i s concerned , i t 
is expecte d tha t thes e wil l mostl y b e limite d i n time . Suppor t order s 
for childre n ar e likel y t o las t muc h longe r an d th e enforcemen t o f thes e 
will continu e t o be a  major an d growin g proble m fo r th e courts . Tha t 
there i s defaultin g o n a  larg e scal e ha s alread y bee n mentioned , an d i t 
can b e expecte d tha t th e procedur e o f automati c enforcemen t b y th e famil y 
court, se t ou t i n th e Famil y La w Refor m Ac t availabl e t o bot h person s an d 
agencies, will b e muc h use d b y them . 

The practic e o f agencie s providin g suppor t assistanc e whe n ther e i s 
need ha s undergon e a  change . Wher e i t was possibl e t o mak e a n applica -
tion t o th e cour t fo r a n orde r fo r maintenance , assistance woul d normall y 
depend upo n thi s ste p bein g taken , eve n thoug h ther e wa s ofte n grea t 
reluctance o n th e par t o f spouse s t o pursu e thi s course . No t onl y i s 
such a n orde r no w assignabl e t o th e agenc y bu t a n applicatio n fo r a 
spouse o r a  dependant chil d ma y b e mad e b y th e agenc y itself . Ther e 
seems t o b e n o availabl e evidenc e t o indicat e whethe r thos e thu s ordere d 
to pa y suppor t d o s o more o r les s regularl y whe n a n agenc y i s involved . 
Since a  benefit unde r th e Famil y Benefit s Ac t o r assistanc e unde r th e 
General Welfar e Assistanc e Ac t wil l b e give n whethe r o r no t th e suppor t 
money i s paid , i t would see m tha t defaulter s coul d fin d a  ready-mad e 
excuse fo r no t paying . 

Enforcement cost s tim e an d mone y i n tracin g defaulter s an d bringin g 
proceedings agains t the m i n court . Automati c enforcemen t shift s som e o f 
the burden , thoug h cour t service s ar e no t usuall y geare d t o th e tracin g 
of person s wh o d o no t wis h t o b e found . Whil e thi s chang e i n th e wa y 
the service s operat e ca n b e a n improvemen t i n th e deliver y o f service s t o 
those i n need , i t i s no t obviou s tha t i t i s a n effectiv e wa y o f securin g 
payment fro m thos e oblige d an d ordere d t o suppor t thei r dependants . I t 
would nee d t o b e demonstrate d tha t defaulter s wil l b e foun d am d mad e t o 
pay an d perhap s a n intensiv e short-ter m programm e se t u p t o d o thi s migh t 
have goo d long-ter m effects . 

Custody matter s i n th e famil y court s ar e als o likel y t o sho w a n 
increase i n th e future . Thes e fal l unde r tw o mai n head s -  custod y claim s 
arising fro m th e separatio n o f parents , whether marrie d o r no t -  and thos e 
arising ou t o f chil d welfar e matters . Whil e perhap s th e majorit y o f 
parents wh o divorc e wil l continu e t o hav e th e custod y o f thei r childre n 
settled unde r th e provision s o f thi s i n th e Divorc e Act , ther e wil l b e 
a numbe r o f marrie d parent s wh o separat e o r wh o fai l t o ge t th e divorc e 
asked fo r o r whos e childre n ar e no t childre n o f th e marriag e wh o wil l 
have thei r custod y matter s settle d unde r th e provision s o f th e Famil y 
Law Refor m Ac t a s wil l parent s wh o hav e no t married . A s wa s suggeste d 
earlier eve n thos e wishin g t o divorc e wher e ther e wa s n o foreseeabl e 
difficulty i n obtainin g a  decree , coul d us e thes e t o thei r benefit , 
before th e divorc e hearing . 

The legislativ e approac h t o custod y differ s i n thes e Acts . I n th e 
Family La w Refor m Ac t th e powe r o f th e cour t i s state d i n sec . 34(1 ) i n 
these terms : "Upo n application , th e cour t ma y orde r tha t eithe r paren t 
or an y perso n hav e custod y o f o r acces s t o a  chil d i n accordanc e wit h th e 
best interest s o f th e child... " Th e Ac t als o provide s tha t parent s wh o 
have cohabite d bu t hav e separate d ma y ente r int o a n agreemen t on , amon g 
other things , "th e righ t t o custod y o f an d acces s t o thei r children; " 
but tha t i n th e determinatio n o f suc h a  matter th e cour t ma y disregar d 
the term s o f th e domesti c agreemen t wher e "i n th e opinio n o f th e court , 
to d o s o i s i n th e bes t interest s o f th e child 1'. Th e Ac t give s n o 
indication o f wha t th e bes t interest s o f th e chil d wil l b e deeme d t o be o r 
how thos e interest s wil l b e ascertained . Th e Rule s o f th e Provincia l 
Courts (Famil y Division ) provid e tha t th e cour t ma y orde r a n investigatio n 
by a  perso n o r agenc y i n orde r t o hel p the m reac h a  decision . Clearl y 
the financia l statu s o f th e partie s involve d i n th e custod y issu e i s o f 
importance fo r th e rule s requir e tha t a  financia l statemen t mus t b e file d 
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and notic e t o th e chil d o f te n o r ove r o f a  cour t hearin g i n an y matte r 
concerning hi m a s wel l a s provisio n fo r separat e lega l representatio n 
for th e chil d sho w a  considerabl e chang e o f empahsi s i n th e handlin g o f 
care an d protectio n matters . Indee d th e inclusio n o f circumstance s i n 
which th e chil d mus t hav e lega l representatio n unles s th e cour t i s 
satisfied tha t hi s interest s ar e adequatel y protecte d withou t it , under -
lines th e change . Th e Officia l Guardia n protect s th e interest s o f th e 
mother i f sh e i s unde r eightee n years . 

Access i s a n importan t consideratio n whe n th e chil d is - removed 
from th e custod y o f hi s parent s an d become s eithe r a  war d o f th e Children' s 
Aid Societ y o r a  war d o f th e Crown . Societ y wardshi p i s limite d i n tim e -
no orde r ma y normall y b e mad e t o las t beyon d twelv e month s an d i n n o cas e 
beyond twenty-four . I f th e lon g ter m objectiv e i s t o retur n a  chil d 
to hi s parent s th e lin k mus t b e kep t an d fostered . Th e effec t o f Crow n 
wardship i s normall y t o kee p a  chil d a s war d o f th e Provinc e o f Ontari o 
until hi s eighteent h birthday . Th e Children' s Ai d Societ y whic h i s 
responsible fo r hi s car e unde r suc h a n orde r i s mandate d t o tr y an d fin d 
adoptive parent s fo r hi m i f thi s i s adjudge d t o b e i n th e bes t interests . 
It effectivel y end s th e parents ' right s t o custod y o f thei r child . 

To hel p th e cour t reac h it s decisio n a s t o wha t shoul d b e don e afte r 
the findin g tha t a  chil d i s i n nee d o f protection , i t ma y orde r a  rang e 
of assessment s t o b e done , bot h o f th e chil d an d o f th e paren t o r 
guardian. Thes e ma y b e medical , emotional , developmental , pschological , 
educational o r social . Whil e suc h assessment s o f childre n i n troubl e o r 
in som e kin d o f obviou s nee d ar e mor e o r les s take n fo r grante d now , th e 
assessment o f parent s o r guardian s i s likel y t o b e unfavourabl y looke d 
upon b y them . An y sens e o f injur y thi s cause s i s likel y t o b e aggravate d 
by th e provisio n tha t th e cour t ma y mak e wha t inferenc e i t think s appro -
priate i n th e circumstance s i f the y refus e t o subjec t themselve s t o th e 
assessments ordered . Thi s provisio n doe s serv e t o underlin e th e 
difference i n th e cour t approac h t o custod y matter s betwee n thos e arisin g 
from chil d welfar e matter s an d thos e involvin g separatio n an d disagree -
ment betwee n parents . 

Family violenc e ha s becom e a  matte r o f publi c concern . Perception s 
of th e natur e o f th e relationshi p betwee n parent s an d childre n hav e bee n 
changing fairl y rapidl y throug h th e las t hal f century . Increasin g concer n 
over chil d abus e i s likel y t o lea d t o mor e widesprea d interventio n an d 
more case s i n court . Ther e i s a  goo d dea l o f debat e bu t n o concensu s ye t 
as t o th e kin d o f interventio n tha t woul d effectivel y dea l wit h th e problem , 
helping parent s an d protectin g children , an d th e stag e a t whic h interven -
tion shoul d tak e place . Betwee n doctors , socia l worker s an d court s th e issu e 
of th e confidentialit y o f informatio n ha s ofte n prevente d ai d bein g give n 
in tim e t o hel p parent s an d children . Th e argument s fo r confidentialit y 
are usuall y base d o n th e nee d t o preserv e th e confidenc e o f th e clien t 
even thoug h i n th e lon g ru n i t ma y b e th e clien t wh o suffer s mos t throug h 
insistence upo n it . 

It i s onl y relativel y recentl y tha t domesti c violenc e an d harass -
ment -  excep t a s groun d fo r divorc e -  ha s bee n perceive d a s i n essenc e n o 
different fro m th e injur y tha t person s no t marrie d o r no t relate d a s 
parent an d chil d coul d inflic t o n on e another , an d tha t therefore , th e 
protection o f th e la w shoul d b e a s full y extende d t o peopl e wh o wer e it s 
victims. Ther e i s n o longe r an y immunit y o f sui t betwee n husban d an d 
wife o r betwee n paren t an d child , an d matter s s o arisin g ca n b e expecte d 
to increas e th e workloa d o f th e courts . Sectio n 3 4 o f th e Famil y La w 
Reform Ac t provide s tha t a  spous e ma y appl y t o th e cour t fo r a n orde r 
"restraining th e spous e o f th e applican t fro m molesting , annoyin g o r 
harassing th e applican t o r childre n i n th e lawfu l custod y o f th e applican t 
..." T o enforc e thi s th e cour t ma y requir e th e perso n s o ordere d t o 
enter int o "suc h recognizanc e a s th e cour t think s appropriate" . Thi s ma y 
include requirin g tha t perso n t o mov e fro m th e matrimonia l home . Th e 
power t o mak e order s o f thi s kin d i s a  ver y usefu l wa y o f buyin g tim e s o 
that dispute s betwee n partie s ca n b e conciliate d an d deal t wit h afte r 
calmer consideration . 
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The chang e i n th e attitud e o f th e la w an d o f th e court s t o 
domestic dispute s o f thi s kin d ough t als o t o b e reflecte d i n a chang e i n 
the attitud e o f th e polic e wh o notoriousl y dislik e interferin g i n 
domestic matters . A n abilit y t o clai m protectio n fro m th e court s whic h 
can b e pursue d independentl y o f the m ma y hav e th e effec t o f makin g the m 
more helpfu l whe n calle d upon . 

The presen t situatio n 

In revie w i t ca n b e see n ho w muc h th e wor k o f th e Ontari o La w 
Reform Commissio n ha s provide d th e basi s o f a  legislativ e programm e 
that ha s transforme d an d simplifie d th e la w relatin g t o families . 
Families base d o n monogamous , polygamou s o r n o marriag e ar e brough t 
within on e framework . Right s an d obligation s betwee n famil y member s 
have bee n clarifie d an d th e base s o f thes e change d t o recognis e bot h th e 
individuality an d th e interdependenc e o f famil y matters . Th e legislativ e 
programme fo r improvin g th e handlin g o f famil y la w cases , insofa r a s i t 
lies withi n th e constitutiona l competenc e o f th e province , woul d see m t o 
be abou t complete . Furthe r improvemen t woul d li e wit h th e federa l 
government an d i n co-operatio n betwee n th e federa l an d provincia l govern -
ments. On e improvemen t tha t coul d b e achieve d withou t to o muc h difficult y 
would see m t o b e statutor y clarificatio n o f th e doctrin e o f paramountc y 
as i t applie s i n th e are a o f famil y law . A s mentione d earlie r recen t 
cases hav e interprete d i t t o mean tha t federa l legislatio n o n a  topi c 
does no t exclud e provisiona l legislatio n o n th e sam e topic , bu t tha t 
federal legislatio n wil l overrid e th e provincia l wher e the y contradic t 
each other . Dict a o f thi s kin d alway s leave s roo m fo r argumen t an d th e 
making o f distinctions . Certaint y i n thi s are a would , fro m th e poin t 
of vie w o f clients , be highl y desirable . 

The socia l approac h t o divorc e tha t i s expresse d i n th e Divorc e 
Act i s no w ver y differen t fro m th e on e o n whic h th e la w refor m packag e 
of Ontari o i s based . Sinc e man y o f th e matter s tha t ar e hear d i n th e 
family court s aris e i n contemplatio n o f o r a s a  resul t o f divorc e o r 
nullity, th e attitude s an d choice s o f th e partie s i n thos e case s mus t 
be largel y determine d b y th e ground s fo r divorc e an d th e stil l operativ e 
bars t o it . I t i s tru e tha t th e Divorc e Ac t 196 9 recognise d tha t 
counselling fo r couple s embarkin g o n divorc e coul d b e usefu l eithe r i n 
effecting a  reconcilatio n o r i n helpin g th e cour t t o reac h th e conclusio n 
that th e marriag e wa s beyon d repair . Th e Ac t place d a  duty o n lawyer s 
and court s t o infor m th e spouse s tha t counsellin g service s wer e availabl e 
for thei r use , an d a  Divorc e Counsellin g Uni t wa s se t u p b y th e Departmen t 
of Nationa l Healt h an d Welfar e t o provid e thi s service . Ther e ha s bee n 
general agreemen t tha t thi s ha s no t worke d well . No t onl y di d i t appea r 
to be to o little , to o late , but ther e appeare d t o b e mor e conflic t tha n 
co-operation betwee n th e professional s involve d -  th e lawyer s an d th e 
social worker s -  an understandabl e reactio n whe n n o on e seeme d t o be ver y 
sure ho w the y fitte d int o th e ne w scheme . 

Federal an d provincia l legislatio n diffe r basicall y i n th e manne r 
of th e handlin g o f family - disputes. Provincia l handlin g o f matter s i s 
designed t o reac h agreemen t i f thi s i s possibl e betwee n th e partie s o n 
matters i n contentio n betwee n them . Th e federa l approac h i s adversial . 
It i s th e feelin g o f th e La w Refor m Commissio n o f Canad a expresse d 
in thei r 197 6 Repor t tha t thi s shoul d change . A  shif t o f lega l polic y 
should b e made , the y said , toward s focussin g o n th e socia l an d economi c 
implications o f famil y breakdow n wit h th e emphasi s o n fai r an d constructiv e 
solutions t o th e problem s tha t aris e fro m this . Th e emphasi s the y plac e 
on th e importanc e o f th e tim e sequenc e i n th e handlin g o f thes e matter s 
is equall y vali d fo r othe r famil y la w cases . Th e ai m shoul d be , the y 
argue, t o provid e th e opportunit y fo r reconciliatio n wher e thi s i s 
possible, fo r conciliatio n wher e i t i s not , but no t occasio n unnecessar y 
delay wher e matter s shoul d b e handle d speedily . Flexibilit y i s important , 
and s o i s th e provisio n fo r th e makin g o f interi m order s whic h coul d hel p 
to defus e a  situation . The y advocat e a  singl e groun d fo r divorc e -
marriage breakdow n -  and a  suggestio n tha t a  yea r shoul d b e enoug h t o 
apply fo r a  divorce bu t tha t th e proceedings , takin g int o accoun t th e nee d 
to provid e enoug h opportunit y fo r counsellin g an d conciliation,shoul d 
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last abou t a  year. A s elsewhere , ther e wil l n o doub t b e a  goo d dea l o f 
argument abou t wha t i s th e appropriat e lengt h o f tim e fro m whic h marriag e 
breakdown coul d b e deduced , bu t whateve r th e decisio n reached , i t wil l 
not b e a  satisfactor y tes t unles s th e contributio n tha t th e service s 
for counsellin g an d conciliatio n ca n mak e i n matters suc h a s custody , 
maintenance, th e sharin g o f famil y propert y an d th e lik e i s properl y 
made us e b y bot h th e partie s an d th e courts . Obviousl y th e rang e o f 
skills tha t woul d hav e t o b e provide d woul d b e wid e an d woul d includ e 
proper advic e o n ta x an d financia l matter s a s wel l a s hel p wit h persona l 
relationships an d suc h knott y problem s a s custod y an d access . 

This rang e o f expertis e shoul d ideall y b e availabl e wher e peopl e 
first mee t th e syste m -  usually i n th e Provincia l Court s (Famil y Division ) 
- fo r muc h o f thi s hel p woul d b e mos t effectiv e i f give n befor e th e 
decision t o tak e actio n i s made, not after . Clearl y th e Unifie d Famil y 
Court woul d see m t o provid e th e bes t answe r t o thi s problem . Bu t th e 
provincial famil y court s ar e now , an d i t i s likel y tha t the y wil l continu e 
to be i n th e foreseeabl e future , th e mai n foru m fo r th e handlin g o f famil y 
law cases , s o tha t publi c acces s t o th e service s woul d b e easies t there . 
There woul d see m t o b e nee d fo r th e rathe r specialis t servic e o f th e famil y 
court clinics , with it s emphasi s o n assessment , t o continu e a s a  separat e 
agency, a s i t would no t b e eas y t o buil d th e kin d o f wide-rangin g servic e 
visualised o n it . Th e experiment s a t conciliatio n referre d t o earlie r 
limited themselve s i n financia l matter s mainly t o securin g agreement s abou t 
maintenance an d a  goo d dea l mor e financia l an d lega l expertis e tha n wa s 
available t o the m woul d see m t o b e necessar y t o hel p peopl e mak e sensibl e 
decisions o n thei r economi c affairs . Thi s woul d see m t o b e especiall y 
necessary whe n a  secon d marriag e wa s i n contemplation . I t i s clea r tha t 
such service s wil l b e neede d a t a  variety o f stage s i n th e hearin g o f 
a matter , not onl y a t th e beginning , an d ther e woul d b e considerabl e 
benefit t o client s an d t o court s i f i t wer e th e sam e service , o r branche s 
of th e sam e service , throughout . 

Much though t ha s bee n give n t o th e improvemen t o f th e service s 
available t o famil y courts , but a t th e presen t acces s t o the m depend s 
largely upo n referenc e b y court s an d sometime s lawyers . When matter s hav e 
reached tha t stag e th e possibilit y o f reachin g satisfactor y agreemen t i s 
already reduced . 

The wa y famil y court s hav e develope d i n Ontari o ha s mean t tha t i t 
was th e judge s wh o determine d no t onl y th e styl e o f th e court s bu t th e 
way i n which socia l service s wer e use d an d experiment s i n helping familie s 
and peopl e tried . No w tha t legall y traine d judge s ar e routinel y bein g 
appointed t o th e Provincia l Court s (Famil y Division ) som e o f th e insis -
tence o n th e dominanc e o f th e judge' s rol e i n al l aspect s o f th e court' s 
work ma y diminis h an d i t ma y b e possibl e t o establis h overal l a  generall y 
acceptable patter n o f socia l servic e input , s o tha t th e spiri t a s wel l a s 
the lette r o f th e ne w legislatio n ma y infor m th e wor k o f th e courts . 

62 



Notes o n th e Chapte r o n Ontari o -  Canad a 

Much o f th e sociologica l researc h o n th e famil y don e i n Ontario , 
and i n Canad a generall y seem s t o concentrat e o n ethni c groups , an d 
sometimes o n classe s withi n thes e groups . A s remarke d i n th e chapter , 
it i s difficul t t o ge t a n overal l pictur e o f famil y functioning . 
Particular us e wa s mad e o f : 

The Makin g o f th e Moder n Famil y -  E . Shorte r 

Canadian Society : Sociologica l Perspective s edite d b y Burshi n e t al . 

Divorce an d it s effects , includin g th e effec t o n children , has bee n th e 
subject o f a  number o f studies . 

The Governmen t o f Ontario , followin g o n th e Report s o f th e La w Refor m 
Commission, initiate d publi c discussio n abou t famil y la w refor m an d the n 
moved o n t o th e discussio n o f th e famil y i n relatio n t o socia l policy . 
The followin g prove d useful : 

The Famil y a s a  Focu s fo r Socia l Policy : A  Discussio n Pape r 

Compendium whic h accompanie d thi s mad e u p o f brie f descriptio n o f Governmen t 
of Ontari o programme s tha t assis t familie s 

A numbe r o f Journal s devote d t o variou s aspect s o f famil y la w an d practic e 
have com e int o existence , particularl y i n th e latte r hal f o f th e Seventies , 
and thes e provide d a  view o f wha t matter s cause d mos t concern . 

The followin g Report s wer e extensivel y used : 

The Famil y La w Report s o f th e Ontari o La w Refor m Commisio n 6  vols . 

The Repor t o n Famil y La w o f th e La w Refor m Commissio n o f Canad a 197 6 

Report o f th e Tas k Forc e o n Famil y Cour t Clinic s 

Legislat ion 

Federal 

B.N.A. Ac t a s o f 198 1 

Canada Pensio n Pla n (Amendment ) Ac t 197 7 

Divorce Ac t R.S.C . 197 0 C D -  8 

Ontario 

Children's La w Refor m Ac t 
Child Welfar e AC T S.O . c.8 5 o f 197 8 
Family Benefit s Ac t Cap.15 7 R.S.O . 197 0 a s amende d t o 197 4 
Family La w Refor m Ac t 197 8 S.O . c. 2 amende d 197 9 c.9 6 
General Welfar e Assistanc e Ac t R.S.O . 19 2 a s amende d t o 198 0 
Legal Ai d Ac t R.S.O . c . 23 9 a s amende d b y 197 3 c.5 0 
Marriage Ac t 
Married Women' s Propert y Ac t R.S.O . c . 26 2 
Matrimonial Cause s Ac t R.S.O . c . 26 5 
Succession La w Refor m Ac t 
Unified Famil y Cour t Ac t (1976 ) S.O . c.8 5 a s amende d b y 197 7 c. 4 
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