
SIERRA LEON E 

The forme r colonie s an d protectorate s o f Britai n i n Eas t an d Wes t 
Africa al l hav e th e proble m o f reconcilin g th e lega l system s o f widel y 
different culture s i n thei r effort s t o creat e stabl e independen t countries . 
Because o f th e wa y i n which i t wa s settled , an d th e manne r o f it s evolutio n 
into a n independen t republic , Sierr a Leon e i s a  particularly goo d plac e i n 
which t o loo k a t th e variou s element s o f th e problem . Th e "settlers " 
of the colon y wer e no t European s bu t free d slave s brough t bac k t o Afric a 
from th e Unite d States , Canada, th e Caribbea n an d Englan d b y Britain . 
These wer e late r joine d b y othe r African s rescue d fro m th e slav e ships . 
As a  group the y ha d ver y littl e i n commo n beside s th e fac t tha t thei r 
origins la y i n Africa. Man y differen t triba l an d linguisti c group s wer e 
represented amon g them . Th e firs t grou p ha d on e importan t thin g i n commo n 
- the y ha d al l bee n expose d t o western cultur e an d Christianity , an d no t 
surprisingly thes e forme d th e base s o f thei r socia l an d cultura l lif e i n 
their ne w home . Amon g th e rescue d slave s wh o joine d the m ther e wer e a 
large numbe r o f Muslims, but th e dominan t grou p i n th e colon y remaine d 
western-oriented, Christianize d settlers . 

The colon y ha d bee n establishe d i n th e coasta l are a o f a  regio n 
that ha d a  number o f well-establishe d tribe s an d a  busy tradin g life . 
Relationship betwee n th e tribe s an d th e settler s wer e neve r eas y fro m th e 
beginning becaus e o f doubt s abou t th e validit y o f th e agreement s unde r 
which th e colon y wa s established , an d th e marke d difference s betwee n thei r 
legal, socia l an d cultura l institutions . I n tim e tradin g interest s linke d 
the colon y t o th e hinterland , an d thes e consideration s wer e influentia l 
in th e establishmen t o f th e protectorate . N o attemp t wa s mad e t o 
assimilate th e socia l an d cultura l institution s o f th e tribe s an d th e lega l 
framework fo r thei r functionin g t o thos e o f th e colony . 

Today Sierr a Leon e i s a n independen t country , a  Republi c withi n th e 
Commonwealth, wit h th e proble m o f balancin g th e interest s o f thre e mai n 
groups -  the tribes , Mende an d Temn e prominen t amon g them , base d mainl y i n 
the Provinces , th e Creoles , forme r colonists , base d mainl y i n th e Wester n 
Area an d th e growin g numbe r o f Muslim s wh o ar e t o b e foun d i n bot h areas . 
Its populatio n ha s double d sinc e 195 0 an d no w Creole s numbe r onl y abou t 
2% of th e population . Lik e othe r countrie s wit h improve d healt h an d 
hospital service s an d a  high birt h rat e (48. 5 pe r thousand ) th e ag e 
structure o f th e populatio n i s changing. Th e mos t recen t estimat e availabl e 
(1978) sho w tha t thos e betwee n birt h an d fourtee n year s mak e u p 44.5 % of th e 
population an d th e number s o f thos e 6 5 an d ove r ar e growin g slowly . I t 
can b e expecte d tha t thi s increas e i n dependant s wil l pu t som e strai n o n 
the norma l way s o f providin g fo r thei r maintenanc e an d care , an d wil l affec t 
the wa y families , th e mai n caretakers , function . Educatio n use d t o b e 
confined mainl y t o th e Creoles . The y lai d grea t stres s o n it s importanc e 
and value d i t fo r th e mobilit y i t afforde d them . Sinc e independenc e grea t 
efforts hav e bee n mad e t o improv e th e availabilit y o f bot h primar y an d 
secondary educatio n throughou t th e country . Mos t progres s ha s bee n mad e 
in th e numbe r o f girl s wh o no w g o t o school . Th e rat e o f adul t literacy , 
low a t 7%  i n 1960 , ros e t o 15 % in 1970 . 

Other socia l indicators , take n fro m th e U N Statistica l Yearbook , 
1978, underlin e th e natur e o f th e chang e tha t i s takin g plac e i n Sierr a 
Leone. Transpor t an d communicatio n ar e th e fastes t growin g secto r o f 
the economy . Road s ar e openin g u p th e hinterland , an d ther e i s a slo w 
but stead y growt h i n th e number s o f th e urba n population . Th e majorit y 
of people , abou t thre e ou t o f ever y four , stil l liv e i n villages , but th e 
improvement i n transpor t an d communicatio n ha s mean t mor e movemen t aroun d 
the country . Perhap s a s importan t a s transpor t i n th e openin g u p o f th e 
country i s th e growt h i n th e number s o f th e urba n population . Th e majorit y 
of people , abou t thre e ou t o f ever y four , stil l liv e i n villages , bu t th e 
improvement i n transpor t an d communicatio n ha s mean t mor e movemen t aroun d 
the country . 
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In spit e o f th e constitutiona l an d othe r change s outline d above , 
Sierra Leon e ha s kept , presumabl y a s a  matter o f policy , th e distinctio n 
between th e tw o element s tha t mak e u p th e countr y -  th e colonists , mostl y 
Creoles, an d th e natives . Thi s i s se t ou t i n th e Interpretatio n Ac t (No . 
8 o f 1971 ) i n which th e nativ e i s defined a s "...an y perso n wh o i s a membe r 
of a  race , trib e o r communit y settle d i n Sierr a Leon e (o r th e territorie s 
adjacent thereto) , othe r tha n a  race , trib e o r communit y (a ) which i s o f 
European o r Asiati c o r America n origin ; (b ) whose principa l plac e o f 
settlement i s th e Wester n Area. " Th e purpos e o f th e definitio n i s t o mak e 
clear wha t syste m o f la w applie s accordin g t o whether th e perso n concerne d 
is a nativ e o r a  non-native. Ther e ar e exception s t o thi s genera l rule . 
There ca n b e agreemen t betwee n th e parties , fo r instanc e i n commercia l 
matters, a s t o wha t la w shoul d apply . Ther e ar e circumstance s no t covere d 
by customar y law , o r wher e statut e ha s overridde n custom . An d i n famil y 
matters, Muslim s ar e governe d b y th e la w o f Islam , an d i n thi s successio n 
is included . I f i t were a s eas y a s th e lega l definitio n suggest s t o 
determine wh o wa s a  native o r a  non-native, th e proble m o f havin g tw o 
widely-differing lega l system s workin g sid e b y sid e migh t b e manageable . 
But ther e ha s bee n a  good dea l o f movemen t throughou t th e country , inter -
marriage betwee n th e differen t group s an d som e assimilatio n o f cultura l 
habits throug h contac t an d education . Everythin g indicate s tha t thi s 
trend i s likel y t o continu e an d t o grow . I n additio n a  "political syste m 
based o n th e vot e i s bound t o blu r grou p distinction s further . 

Using th e la w t o maintain th e distinctio n betwee n differen t group s 
of Sierr a Leonean s ma y b e on e wa y o f dealin g wit h th e searc h fo r a  nationa l 
identity whic h seem s t o bother s o man y ex-colonia l territorie s wh o fin d 
disparate group s withi n thei r border . Th e ol d dogm a o f th e superiorit y o f 
western an d Christia n way s brough t t o Africa b y th e European s ha s bee n 
displaced b y a  growth i n prid e i n nativ e cultur e an d th e nee d t o asser t it . 
To pu t thi s i n perspectiv e i n Sierr a Leon e i t ough t t o b e remembere d tha t 
the organisatio n o f chief s an d chiefdom s whic h too k shap e durin g th e 
Protectorate an d whic h no w participat e i n th e constitutiona l arrangement s 
in Sierr a Leone , were i n par t a  creation o f th e British . Administrativ e 
needs requir e tha t som e kin d o f organisatio n b e impose d o n a  country. I t 
was th e polic y o f th e Britis h i n th e Protectorat e t o rul e throug h chiefs , 
as th e head s o f powerfu l househol d o r descen t group s cam e increasingl y t o 
be designated . Th e mos t powerfu l becam e know n a s paramoun t chief s 

There wer e i n al l abou t on e hundre d an d fift y chiefs . Thes e ha d 
wide-ranging responsibilities , whic h include d th e welfar e o f ki n an d 
subject, managemen t o f thei r lands , th e settlemen t o f dispute s an d th e 
maintenance o f peac e an d order . Muc h o f thei r wealt h cam e fro m th e 
produce o f th e agricultura l labou r o f thei r ki n an d subjects , tribut e 
that migh t b e pai d t o the m an d fee s fo r hearin g disputes . Th e economi c 
base o f thei r powe r bega n t o be seriousl y erode d whe n i n 193 7 chiefdo m 
treasuries wer e established . Bot h th e receip t o f tribut e an d th e 
forced agricultura l labou r o f subject s wer e forbidden . Instea d chief s 
received fixe d salarie s pai d b y th e government . I n th e sam e yea r a 
Native Administratio n pla n wa s introduce d settin g u p chiefdo m council s 
with th e jo b o f electin g th e paramoun t chief . Increasin g efficienc y i n 
the collectio n o f taxe s wa s probabl y th e mai n reaso n fo r th e changes . 

After th e Secon d Worl d War , preparatio n fo r self-governmen t i n a 
number o f colonie s becam e a  significan t ingredien t i n th e polic y o f th e 
British government . I n Sierr a Leon e thi s woul d mea n bringin g colon y an d 
protectorate unde r on e government . A n attemp t t o d o thi s i n 194 7 wa s 
opposed b y th e Creole s an d no t particularl y welcome d b y th e Natives . Bu t 
by 195 1 thi s ha d bee n achieved . Politica l partie s ha d b y thi s tim e begu n 
to tak e shape . Fo r a  constitution fashine d o n democrati c line s t o functio n 
properly, politica l partie s nee d a  mass base . I t coul d hav e bee n expecte d 
that thi s woul d hav e ha d th e effec t o f underminin g th e powe r o f th e chiefs , 
but thi s ha s no t happened . Thei r plac e i n th e structur e o f governmen t ha s 
been preserve d b y th e constitution . Twelv e seat s i n th e unitar y Hous e o f 
Representatives ar e reserve d fo r the m an d election s fo r thos e seat s ar e 
actively an d vigorousl y contested . Part y line s hav e not , a s migh t hav e 
been expected , closel y followe d triba l divisions . I n par t thi s ha s bee n 
due t o th e influenc e o f th e men' s secre t society , Poro , th e membershi p o f 
which cut s acros s ethini c boundaries . Th e women' s secre t society , Bundu , 
does als o exercis e som e politica l influence , particularl y i n th e suppor t 
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of women chief s seekin g election , bu t it s mai n are a o f influenc e lie s else -
where an d i t will b e deal t wit h late r i n th e sectio n o f famil y pattern s 
and functioning . 

The onl y rea l rif t i n inter-ethni c relation s i s betwee n th e Creole s 
the dominan t grou p amon g th e non-natives , an d th e native s o f th e Provinces . 
The Creole s hav e fro m th e beginnin g regarde d themselve s a s a n outpos t o f 
Western civilizatio n i n Sierr a Leone . Educated , Christian , monogamousl y 
married, the y fel t tha t their s wa s a  superio r wa y o f life , t o b e emulate d 
by others . Wit h th e comin g o f self-rul e an d independence , tha t positio n 
of dominanc e wa s lost . The y di d not , a s the y expected , inheri t th e plac e 
of th e British , an d accommodatio n wit h th e ne w politica l partie s an d 
governments ha s no t bee n easy . The y stil l howeve r dominat e th e profession s 
and muc h o f th e civi l service , but i n tim e thi s to o wil l b e lessene d a s 
education spread s beyon d th e Chiefs ' son s t o other s i n th e Provinces . 
Creoles, b y thei r abilit y t o functio n i n a moder n stat e stil l hav e a 
great dea l o f influence , an d i t remain s t o b e see n ho w grea t a n effec t thi s 
will hav e o n th e educate d youn g emergin g fro m th e Provinces . 

It ca n b e expecte d tha t increase d contac t betwee n th e variou s group s 
in th e countr y brough t abou t th e economic , politica l an d socia l change s 
will resul t i n th e modificatio n o f thei r socia l an d cultura l pattern s o f 
life an d thought . I t i s unlikely tha t th e modification s wil l al l b e i n on e 
direction. Studie s tha t hav e bee n don e o n variou s group s withi n Sierr a 
Leone indicat e tha t thi s modificatio n i s alread y takin g place . Th e are a o f 
family la w an d famil y la w functionin g i s on e tha t wil l mos t certainl y b e 
affected increasingl y i n th e future . 

Family Pattern s an d Famil y Functionin g 

Patterns i n famil y organisatio n an d functionin g i n Sierra Leon e 
divide int o thre e mai n group s -  th e indigenous , th e Christia n an d th e 
Muslim. Th e firs t grou p i s b y fa r th e largest , but becaus e i t lack s fir m 
legal underpinnin g i t i s th e mos t vulnerabl e t o change . Th e Christia n 
group i s th e smallest , bu t ha s th e advantag e o f a  fir m lega l basis . 
Islamic law , a s locall y interpreted , i s applicabl e t o Muslims insofa r a s 
marriage, divorc e an d devolutio n o f intestat e propert y i s concerned . 

The functionin g o f th e famil y i n th e indigenou s grou p i s governe d 
by custom , an d a s suc h i t i s likel y t o var y betwee n tribes , and t o b e 
modified i n respons e t o change s i n circumstances . I n countrie s where , a s 
here, th e basi s o f economi c lif e i s subsistenc e agriculture , larg e ki n 
groups hav e evolve d alon g wit h th e practic e o f polygamy . Th e ki n grou p 
is tightl y knit , ownin g lan d i n commo n an d havin g mutua l rights , dutie s 
and obligations . A s betwee n th e individua l an d th e group , i t i s th e 
interest o f th e grou p tha t i s paramount . Th e wa y i n whic h marriage s 
traditionally hav e bee n contracte d reflect s this . Th e mos t usua l typ e 
of marriage, tha t o f a  virgin girl , i s arrange d a s a  resul t o f agreemen t 
between families , th e negotiatio n bein g normall y undertake n b y mal e 
family member s o n bot h sides . Th e brid e pric e -  often referre d t o a s dowr y 
- whic h i s agreed upo n i s distribute d betwee n member s o f th e bride' s family . 
This i s liabl e t o be repai d t o th e famil y o f th e groo m i f th e marriag e 
breaks dow n i n circumstance s no t attributabl e t o th e faul t o f th e groo m 
or hi s family , a  powerful incentiv e fo r th e bride' s famil y t o hel p i n th e 
settlement o f marita l disputes . Marriag e accordin g t o custom , bein g a n 
alliance betwee n familie s rathe r tha n a  contrac t betwee n individuals , ha s 
to b e treate d i n a basicall y differen t wa y fro m monogamous western-styl e 
marriage. 

The patter n o f preparatio n fo r marriag e an d women' s role s withi n 
marriage ar e wort h lookin g a t i n som e detail , because i t i s here tha t 
change i s alread y beginnin g t o tak e plac e an d furthe r change s ca n b e 
expected. Thi s i s likel y t o resul t i n a  change i n th e natur e o f customar y 
marriage itself . Th e women' s secre t societ y -  Bund u -  has alread y bee n 
referred t o above . Th e mai n objec t o f it s existenc e i s th e preparatio n o f 
young girl s t o becom e wive s an d mothers . Thi s involve s wha t MacCormac k 
calls "th e characteristi c surgery " o f a  Bund u woman , repute d t o increas e 
fertility, a s wel l a s preparin g th e girls t o wor k co-operativel y wit h th e 
other wome n i n thei r husbands ' households . Th e choic e o f grou p i n which a 
girl i s initiate d ma y enhanc e he r marriag e prospect s a s wel l a s provid e 
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her wit h fellowshi p throughou t he r life . I t ca n b e expecte d tha t ove r time , 
as women becom e mor e expose d t o th e educationa l programme s bein g promote d 
by th e state , thei r attitude s toward s earl y marriag e an d initiatio n 
surgery wil l change . 

Already th e economi c role s tha t wome n assum e ar e changing . Wome n 
in th e rura l area s hav e alway s bee n ver y activ e a s agricultura l workers . 
Over th e las t twent y years , th e percentag e o f th e labou r forc e i n agricul -
ture ha s falle n fro m 11%  t o aroun d 67% . Th e numbe r o f women i n agricultur e 
has falle n rathe r mor e tha n this , an d thi s seem s t o bea r ou t th e vie w tha t 
women ar e rathe r mor e reluctan t tha n the y use d t o b e t o work i n th e fields . 
It is , however, stil l th e responsibilit y o f th e hea d wif e -  not necessaril y 
the firs t wif e -  t o organis e th e household , usuall y o f kin , co-wives , 
clients an d wards , int o a n efficien t agricultura l wor k force . Sh e als o 
oversees th e managemen t o f th e househol d an d th e trainin g o f junio r wive s 
and ward s wh o ma y b e sen t fo r thi s purpose . Bu t wome n hav e bee n movin g 
into othe r occupation s besid e agriculture . Som e hav e seize d th e opportunit y 
offered b y th e growin g chang e t o a  cash econom y i n Sierr a Leon e t o becom e 
traders, job s needin g a  good dea l o f individua l initiativ e a s well a s 
physical mobility . Thi s developmen t fit s uneasil y int o a  socia l syste m 
which call s fo r wome n t o b e subservien t t o th e wishe s o f thei r husband s 
and place s som e emphasi s o n th e nee d fo r mal e protection . I n addition , 
employment opportunitie s i n both th e urba n area s an d i n mining hav e 
attracted bot h me n an d wome n causin g som e amoun t o f migratio n an d puttin g 
some strain s o n th e functionin g o f th e traditiona l famil y group . 

The emergenc e o f man-woma n relationship s othe r tha n thos e embedde d 
in th e traditiona l famil y syste m ha s bee n noted . Som e o f thes e hav e 
acquired th e statu s o f marriage . On e o f thes e describe d b y Harrell-Bon d 
and Rijnsdor p i s th e stranger-permi t marriage . Durin g th e year s o f th e 
diamond boom,th e strange r permi t wa s use d b y chiefdom s i n th e are a to  chec k 
migration int o them . Fro m thi s evolve d th e practic e tha t a  man migh t 
obtain fro m a  chief a  strange r permi t fo r a  woman t o liv e wit h hi m a s hi s 
wife. Th e chief' s permi t -  which ha s t o b e pai d fo r -  confers som e statu s 
on th e union , givin g th e ma n immunit y fro m an y sui t fo r adulter y i f th e 
woman ha d bee n previousl y married . Thi s seem s t o indicat e tha t amon g 
the migran t grou p ther e i s a brea k wit h th e dowr y syste m an d th e involvemen t 
of famil y members . Th e sam e researc h repor t note s a s "no t uncommon " a  typ e 
of marriag e arrangemen t calle d a  "pledg e marriage" . Th e groo m give s n o 
dowry, bu t receive s hi s brid e a s par t o f a  loa n transactio n wit h he r father . 
He expect s t o b e repai d bu t wil l no t pres s hi s claim . Agai n th e significanc e 
of dowry , th e ke y elemen t i n th e makin g o f a  traditiona l marriage , i s 
reduced. 

In th e traditiona l view , prestig e i s equate d wit h th e siz e o f house -
hold. Wive s an d childre n ad d t o a  man's consequence . I t i s take n fo r 
granted tha t childre n belon g t o th e fathe r an d a  separate d o r divorce d 
wife accept s tha t thi s i s so . Wher e th e traditiona l syste m i s beginnin g 
to brea k down , th e wome n ar e abl e t o provid e economicall y fo r themselves , 
custody become s a  matter o f importance . Thi s i s particularly s o a s wome n 
have show n themselve s read y t o inves t i n th e educatio n an d trainin g o f 
their childre n a s a  hedge agains t destitutio n i n thei r ol d age . 

The syste m o f lan d tenur e i n th e Province s i s a  powerful facto r i n 
the continuin g strengt h o f th e traditiona l famil y patter n o f lif e there . 
Land i n th e Province s i s vested b y la w i n th e chief s an d th e chiefdo m 
councils fo r an d o n behal f o f th e familie s i n thei r area . Famil y lan d 
is held i n common , an d i t canno t b e wille d awa y o r alienated , thoug h 
portions o f i t ma y b e leased to other s i n th e cours e o f management o f th e 
family's resources . Bu t th e individualis m tha t tend s t o cree p i n with th e 
growth o f th e cas h economy , migratio n an d th e growin g demand s o f educatio n 
and trainin g fo r famil y member s al l pu t strain s o n th e disciplin e whic h 
is needed fo r a  communa l propert y holdin g syste m t o function . I n 
addition, th e governmen t polic y o f developin g agricultur e int o a  revenue -
earning resources mean s tha t som e change s ar e inevitable , an d thes e ar e 
likely t o resul t i n som e adjustment s i n th e wa y th e traditiona l famil y 
operates. 

The Musli m famil y ha s feature s i n common wit h th e indigenous . I t 
is polygamous wit h arrange d marriage s involvin g th e familie s o f th e spouses . 
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But the y diffe r i n certai n essentia l respects , thoug h th e difference s ten d 
to be blurre d becaus e man y tribe s hav e embrace d th e religio n o f Isla m with -
out givin g u p thei r triba l customs . Th e matte r o f th e permitte d numbe r o f 
wives i s a  case i n point . Isla m permit s a  man t o marr y u p t o fou r wives , 
but lay s som e stress on ther e bein g th e abilit y t o provid e fo r the m an d 
obtaining th e agreemen t o f th e firs t wife . Unde r customar y la w ther e ar e 
none o f thes e restrictions . Dowr y i n bot h i s a  crucial elemen t i n th e 
making o f a  marriage, bu t th e functio n i t serve s i n eac h i s different . 
In th e customar y marriage , th e partie s ar e no t regarde d a s marrie d unti l 
the whol e o f th e dowr y (reall y bride-price ) i s paid . Whe n i t i s pai d i n 
instalments, i t i s th e las t instalmen t tha t i s important . Thoug h th e 
parties ma y b e livin g together , th e marriag e i s not deeme d t o b e complet e 
until tha t i s paid . I n Islami c marriage , th e paymen t o f dowr y i s a n 
obligation impose d b y law . Th e amoun t an d tim e o f paymen t i s lef t t o th e 
parties t o decide . I t i s intende d t o b e fo r th e benefi t o f th e wife , i n 
a sens e a s a  kind o f insuranc e i n cas e o f need . That , a t least , i s th e 
theory, th e practic e ma y b e somewha t different . 

Those professin g th e Musli m religio n for m abou t fort y pe r cen t o f 
the population . I t i s no t clear , however , ho w man y o f thes e ca n clai m 
the la w o f Isla m a s thei r persona l law . Thi s i s a  topi c whic h wil l b e 
considered late r whe n lookin g a t th e differen t famil y la w regime s an d th e 
persons t o who m the y ar e applicable . I t nee d onl y b e note d her e tha t th e 
Mohammedan Marriag e Ordinanc e (cap . 96 , Laws o f S.L . I960 ) provide s th e 
Muslim famil y wit h th e protectio n o f a  statutor y base . 

Only abou t seve n pe r cen t o f th e populatio n ar e Christians . Thes e 
are mainl y Creole s an d othe r non-natives , livin g fo r th e mos t par t i n 
Freetown an d th e Wester n Area . Harrell-Bon d i n he r stud y o f marriag e 
among th e professiona l classe s i n Sierr a Leon e ha s remarke d tha t "Bein g 
Christian, educate d an d marrie d unde r statutor y la w i s strongl y 
associated wit h prestig e i n Creol e society. " Marriag e unde r th e provision s 
of th e Christia n Marriag e Ac t i s mongamous. A n are a o f doub t wa s remove d 
in 196 5 whe n a  customary marriag e wa s recognise d a s a  marriag e unde r thi s 
Act fo r thos e marrie d o r seekin g t o b e marrie d accordin g t o it s provisions . 
The wa y familie s functio n i n thi s grou p i s ver y lik e th e wa y the y functione d 
a coupl e o f generations ag o i n Britain . Th e consen t o f parent s t o a 
marriage i s onl y neede d i f th e partie s wishin g t o marr y ar e unde r th e ag e 
of twenty-one . I t i s th e responsibilit y o f th e husban d t o provid e a  hom e 
for an d maintai n hi s wif e an d children . Som e obligatio n t o assis t relative s 
is acknowledge d bu t i t i s mor e o r les s take n fo r grante d tha t parents , 
especially mothers , have a  claim t o assistance . Grea t importanc e i s 
attached t o education . Husband s an d wive s ar e prepare d t o accep t lon g 
separations fro m eac h othe r i n th e interes t o f on e o r othe r o f the m 
getting a  professiona l qualificatio n o r training . Schoolin g fo r childre n 
is a n importan t concern , an d ai d t o relative s ofte n take s th e for m o f 
assisting the m t o get a n education . 

There i s a  good dea l o f evidenc e to,sugges t tha t monogamy , insofa r 
as mos t me n i n thi s grou p ar e concerned , doe s no t mea n fidelit y t o one' s 
marriage partner . Whil e wome n jealousl y guar d thei r statu s a s statutoril y 
married wives , men kee p othe r partners , sometime s families , outsid e th e 
union. Perhap s th e overwhelmin g presenc e o f polygam y i n th e countr y ha s 
its effect . Virilit y seem s t o b e equate d wit h th e numbe r o f partner s an d 
children tha t a  man has . Thoug h th e la w make s adulter y a  ground fo r 
divorce, resor t t o thi s remed y i s i n fac t ver y infrequent . Grea t effort s 
¿are made b y famil y member s -to mediate marita l disputes , an d lawyer s a s 
well a s court s tr y t o reconcil e couples . 

In a  situatio n wher e marriag e confer s statu s o n a  woman, an d wher e 
the matrimonia l propert y regim e heavil y favour s th e husband , wome n wil l 
not lightl y see k divorce . Bu t the y d o attemp t t o safeguar d themselve s 
financially an d economically . Amon g th e professiona l clas s wher e bot h 
husband an d wif e work , Harrell-Bon d report s tha t i t i s fairl y commo n 
practice fo r the m t o kee p thei r financia l affair s separate . Genera l 
acceptance o f th e dominan t rol e o f th e fathe r i n th e househol d i s als o 
reflected i n th e attitud e toward s th e custod y o f childre n afte r marita l 
break-up. I t tend s t o b e accepte d tha t th e fathe r ha s th e superio r 
claim, thoug h i f th e matte r come s befor e th e British-styl e court s o f th e 
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Western Are a fo r decision , th e welfar e o f th e chil d i s deeme d t o b e th e 
overriding consideratio n i n determinin g wh o shal l hav e custody . Thoug h 
divorce i s not ofte n resorte d to , th e predilectio n o f me n fo r keepin g 
outside partner s durin g marriag e mean s tha t th e mos t frequen t marita l 
problem deal t wit h b y th e caseworker s o f th e Ministr y o f Socia l Welfar e 
is th e failur e o f husband s t o maintai n thei r wive s an d children . 

Before concludin g thi s sectio n o n th e functionin g o f th e variou s 
family pattern s i n Sierr a Leone , ther e shoul d b e som e mentio n o f thos e 
families wh o d o no t fi t squarel y int o an y on e o f thes e groups . A  goo d 
deal o f intermarriag e take s place , not onl y betwee n member s o f th e variou s 
tribes, bu t betwee n nativ e an d Creol e o r othe r non-native . Man y ma y choos e 
to marry unde r th e regim e o f on e o f th e partners , but fo r thos e wh o d o no t 
wish t o marr y unde r an y o f th e regime s describe d above , ther e i s th e 
alternative o f a  civil marriag e unde r th e provision s o f th e Civi l Marriag e 
Ordinance. Fo r some , thi s ma y hav e som e drawback s too . Whil e providin g 
for a  statutor y marriage , i t doe s not , lik e th e Christia n Marriag e 
Ordinance, insis t tha t it b e monogamous . Th e histor y o f th e Ac t a s 
described b y Morri s make s i t clea r tha t thi s i s deliberate . A  previou s 
customary marriag e doe s no t preven t a  civil marriage , no r doe s suc h a 
marriage preven t a  subsequen t customar y one . I t i s a  kind o f halfwa y 
house tha t ma y mea n mor e t o a  woman tha n a  man. I t a t leas t ha s th e 
benefit o f certaint y an d rathe r mor e status . Fo r a  non-Christian coupl e 
wishing t o marry monogamously , or fo r a  couple customaril y marrie d bu t 
wishing t o conver t thei r marriag e int o a  monogamous one , i t als o provide s 
a way . I t i s a n instrumen t flexibl e enoug h t o sui t varyin g needs . 

Indications o f a  tren d toward s monogam y ha s bee n note d b y som e 
researchers. Thi s ha s variousl y bee n see n a s a  threa t t o th e surviva l 
of customar y pattern s o f life , as showin g th e superiorit y o f th e mode l 
of th e wester n famil y an d th e like . However , th e commen t o f Zabe l i n he r 
article o n th e Gold Coast an d Lago s Marriag e Ordinanc e i s worth bearin g i n 
mind. Sh e writes , "... . th e decisio n t o contrac t a  monogamous marriag e ma y 
be influence d b y variou s economi c an d socia l pressure s unrelate d t o th e 
celebrants' attitud e toward s customar y traditions. " 

Family La w 

This outlin e o f th e thre e mai n system s o f famil y functionin g woul d 
seem t o indicat e tha t eac h ough t t o b e governe d b y it s ow n syste m o f law , 
and tha t ther e woul d b e clea r rule s abou t ho w conflict s o f la w arisin g 
from marriag e acros s grou p line s shoul d b e handled . Thi s i s i n fac t no t 
so. Th e theor y i s tha t th e syste m o f famil y la w applicabl e i s determine d 
by th e "persona l law " of th e individual s concerned . Whe n peopl e marr y i t 
works lik e this . Unde r customar y law , a  woman become s subjec t t o th e 
personal la w regim e o f he r husband , losin g he r ow n i f sh e belonge d t o a 
different grou p o r tribe . I f a  marriage take s plac e unde r th e Mohammeda n 
Marriage Ac t bot h partie s ar e governe d b y Islami c law . Marriag e unde r th e 
Civil o r th e Christia n Marriag e Act s leave s th e persona l la w o f th e partie s 
unchanged. Th e importan t facto r i n determinin g thei r "persona l law " i s 
whether the y ar e native s o r non-natives . 

The continuin g lega l differentiatio n betwee n nativ e an d non-nativ e 
appears t o b e a  matter o f governmen t policy . A  nativ e i s define d i n la w 
as ".. . an y perso n wh o i s a  member o f a  race , trib e o r communit y settle d 
in Sierr a Leon e (o r th e territorie s adjacen t thereto) , othe r tha n a  race, 
tribe o r communit y (a ) which i s o f Europea n o r Asiatic o r American origin ; 
(b) whose principa l plac e o f settlemen t i s th e Wester n Area. " I t is , then, 
membership o f a  group, othe r tha n thos e exclude d b y th e definition , a s wel l 
as a  group's principa l plac e o f settlemen t whic h define s a  person's statu s 
as a  native. I s membership dependen t o n ethni c origin ? I t i s not clear . 
In a  country i n which ther e i s a  good dea l o f interna l movemen t an d migra -
tion, som e intermarriag e an d n o universa l syste m o f registratio n o f births , 
ethnic origi n ma y no t b e alway s eas y t o prove . Eve n whe n birth s ar e 
registered, th e absenc e o f an y informatio n o n ethni c origi n i n th e 
certificate ma y mak e i t les s tha n conclusive . I s membership t o b e 
deduced fro m th e wa y on e conduct s one' s life ? Earlie r i n thi s century , th e 
law recognise d tha t a  person coul d chang e hi s statu s fro m nativ e t o non-
native, wher e h e live d an d hi s wa y o f lif e bein g th e critica l factors . 
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It may b e presume d tha t th e revers e coul d als o tak e plac e unles s th e 
customary law s o f an y trib e o r grou p forbad e it . Thoug h ther e i s n o longe r 
any explici t recognitio n o f th e possibilit y o f chang e betwee n th e catego -
ries o f nativ e an d non-native , certaint y a s t o th e applicatio n o f thes e 
categories woul d b e greatl y aide d b y som e rule s abou t wha t i s meant b y 
membership, i n much th e sam e wa y a s rule s hav e bee n develope d b y whic h a 
person's domicil e i s determined . 

Even whe n i t i s clear wha t categor y a  person fall s into , religio n 
may b e a  complicating facto r i n determinin g th e persona l la w o f a n individual . 
For example , many native s hav e embrace d th e Musli m faith . Th e persona l la w 
of Muslims fo r famil y la w purpose s i s prescribe d b y th e Mohammeda n Marriag e 
Act. Fo r a  native Musli m livin g i n th e Wester n Area , i t i s likel y tha t 
Islamic la w wil l b e take n t o appl y t o matters suc h a s inheritance . Bu t i f 
he live d i n th e Provinces , th e matte r woul d b e muc h mor e ope n t o doubt . 
A marriag e registere d unde r th e provision s fo r registratio n i n th e 
Mohammedan Marriag e Ac t woul d see m t o mak e tha t Ac t applicabl e t o famil y 
matters. I f i t were no t s o registered , an d i f an y conclusio n ca n b e draw n 
fron decide d cases , i t appear s tha t fact s rathe r tha n lega l presumption s 
guide decisions . 

The effec t o f marriag e unde r th e Civi l an d th e Christia n Marriag e 
Acts i s rathe r different . Partie s marrie d unde r thes e law s ma y hav e right s 
and obligation s arisin g unde r them , suc h a s thos e concernin g th e maintenanc e 
of wives an d children , bu t i n matters o f inheritanc e th e persona l la w tha t 
applies depend s upo n whethe r a  perso n i s a  native o r non-native . I f th e 
person i s a  native, th e rule s o f customar y la w tha t ar e applicabl e gover n 
the matter ; i f a  non-native th e rule s o f general la w apply . Genera l la w 
comprises al l enactment s i n forc e i n Sierr a Leon e i n additio n t o th e 
provisions o f Englis h la w an d equit y a s o f Januar y 188 0 whic h hav e no t bee n 
altered b y loca l statute . 

In orde r t o se e ho w th e thre e system s o f famil y la w fi t together , i t 
is necessary t o loo k a t eac h separately . 

Customary La w 

There seem s t o b e genera l agreemen t amon g thos e who have studie d th e 
matter tha t whil e ther e ar e difference s i n th e customar y la w o f th e variou s 
tribes i n th e country , ther e i s a  marked degre e o f cultura l unit y amon g 
them. A s a  resul t thes e difference s d o no t presen t problem s o f conflic t o f 
laws i n th e Loca l Court s whic h administe r customar y law . Bein g unrecorded , 
customary la w remain s flexible , an d thi s i s probably desirabl e if , a s 
expected, mobilit y an d intermarriag e wil l increase . Attempt s t o eliminat e 
practices whic h hav e com e t o b e see n a s undesirabl e -  suc h a s wido w 
inheritance, whereb y a  widow marrie s a  member o f he r husband' s househol d i n 
order t o kee p he r plac e i n it , or th e prolonge d squabble s ove r th e retur n 
of dowr y whe n a  marriage ha s broke n u p -  are undertake n throug h governmen t 
directives t o Chief s an d Chiefdo m Councils . Th e effectivenes s o f thes e 
directives depend s upo n loca l action , an d whethe r o r no t thi s i s take n 
may depen d o n th e importanc e attache d t o thes e practice s locally . 

Since ther e i s no cod e o f customar y law , an d a s ther e i s likel y t o 
be som e variatio n o n particula r point s betwee n th e differen t tribe s an d 
communities, an y descriptio n o f i t must necessaril y confin e itsel f t o 
those area s i n whic h ther e i s general agreemen t i n practice . Her e marriage , 
the right s an d responsibilitie s arisin g fro m it , th e ownershi p an d us e o f 
property an d successio n t o i t withi n th e famil y wil l b e looke d at . A s a 
general principle , i t ca n b e sai d tha t th e interest s o f th e famil y ar e mor e 
important tha n thos e o f th e individual , an d i t i s i n thi s contex t tha t th e 
working o f customar y la w i s considered . 

The mos t commo n marriag e i s tha t o f a  young, unmarrie d gir l wh o ha s 
been initiate d int o th e Bund u society , t o a  man wh o ma y o r ma y no t b e 
already married . Thi s i s arrange d betwee n th e familie s o f bot h partie s 
and involve s th e paymen t o f dowr y whic h i s distribute d t o th e relation s 
of th e girl , o r som e othe r consideratio n i n lie u o f dowr y tha t migh t b e 
agreed betwee n th e parties . Th e marriag e i s not vali d unti l th e dowr y 
has bee n pai d i n full . Betrothal s o f infants , once common , ar e no w rare . 
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Indeed, in 1965 there was legislation raising the age of marriage for 
natives to eighteen years. Since traditionally the onset of puberty 
signals a readiness for marriage, the fact that the age of puberty 
seems to be falling, as it is in other countries, to around thirteeen 
years of age, can present something of a problem which no custom has yet 
evolved to meet. 

There is no prohibition against the marriage of divorced women, but 
divorce does raise questions of the repayment of the dowry received for 
the earlier marriage. Since the payment of dowry has such a crucial place 
in the making of a marriage, it seems obvious that its repayment should be 
seen to mark the end of it. Though negotiations about dowry may be less 
important in the making of second marriages, the families are still 
involved, their consent being sought and at least a token payment made to 
the bride's family. 

The type of marriage known as "widow inheritance" has already been 
referred to. Traditionally, if a woman's husband died, she would be 
expected to marry a member of his family. She and her children would 
rank below his other wives and their children, but at least there would be 
no problem about her continued entitlement to maintenance by the family. 
The children's claims as family members would not be in dispute. If she 
refused such remarriage she would be regarded as having cut herself off 
from the family much as though she had got a divorce, and repayment of 
the dowry given at her marriage would be sought. Neither "widow inheri-
tance" nor the repayment of dowry in such circumstances is looked upon 
officially with favour, and attempts have been made to discourage both 
practices. 

Other types of marriages such as the pledge marriage and the 
stranger-permit marriage have been referred to in the previous section. 
The pledge marriage, based upon an acknowledgment of indebtedness by the 
girl's father to the groom or his family, can be said to retain some 
element of the dowry agreement. It appears to be an accepted custom of 
long standing. The stranger-permit marriage represents a complete break 
away from the family rights of marriage-making, and in those parts of the 
country in which it is recognised, it may have the effect of influencing 
future developments in marriage practices. 

In considering the rights and responsibilities arising out of 
marriage, it has to be borne in mind that marriage means very different 
things to men and to women. A man may marry as many women as his means and 
his inclinations permit, a woman marries one man who has exclusive rights 
over her. It is the responsibility of the husband to maintain his wife 
and children so long as they are living with him or in the accommodation 
he provides for them. It is the duty of the wife to be sexually faithful 
to her husband and fulfil the household responsibilities expected of her, 
fitting herself into a family group of his kin and her co-wives and their 
children. Failure to perform the duties expected of her may lead a 
husband to return his wife to her family. This may result in a divorce, 
the consequence of which will be considered under that head. However a 
wife who has returned to her family, except on such occasions as the birth 
of her children or for some other recognised event, is no longer entitled 
to be maintained by her husband. The father is entitled to custody of 
any children they may have, and as part of his household they are entitled 
to be maintained by him. 

Families are usually involved in the settling of marital disputes 
when these arise. It is clearly in the interests of the woman's family 
to preserve the marriage if this is at all possible. If it ends as a 
result, for example, of her being returned to her family for failure to 
carry out her duties, or if she runs away or takes a lover, her family 
become liable to repay the dowry they received for her. In addition, they 
are once again responsible for her maintenance. Traditionally, the 
matter is settled between the families, but if there is failure to agree, 
assistance may be sought from a local headman or chief. With the 
establishment of Local Courts, a differentiation has arisen between the 
functions of conciliation and adjudication which used both to belong to the 
recognised local authority. The adjudication procedure demands kinds and 
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and standard s o f proo f whic h ma y b e alie n t o th e spiri t i n which famil y 
negotiations ar e carrie d on , an d growin g recours e t o th e court s ca n b e 
expected t o resul t i n change s ove r tim e i n th e wa y familie s dea l wit h thes e 
problems. 

As th e econom y o f th e Province s o f Sierr a Leon e change s fro m a 
subsistence t o a  cash economy , s o propert y right s withi n th e famil y sho w 
signs o f modification . I n th e traditiona l family , propert y i s hel d i n 
common an d use d fo r th e maintenanc e o f it s members , wards an d clients . 
Any surplu s coul d b e dispose d o f b y th e hea d o f th e househol d fo r hi s ow n 
purposes, thoug h usuall y wit h th e benefi t an d prestig e o f th e famil y i n 
mind. I n thes e circumstance s a  wife's separat e propert y i s limite d t o he r 
clothes, he r ornament s an d he r cookin g pots . Whe n demand s beyon d th e 
level o f subsistance , a s fo r example , fo r th e educatio n o f children , 
indicate tha t ne w source s o f incom e nee d t o b e found , th e opportunit y i s 
created fo r wive s t o engag e i n tradin g o r othe r enterprises . 

When th e earnin g o f mone y ca n b e see n t o b e th e resul t o f individua l 
rather tha n co-operativ e effort , i t i s much easie r t o la y clai m t o i t an d 
the item s i t purchases , an d t o hav e tha t clai m upheld . I n thei r researc h 
report, Harrell-Bon d an d Rijnsdor p note d thi s tren d i n a  number o f 
decided case s (p.38) . Thi s woul d mar k a  distinc t brea k wit h th e traditiona l 
family propert y regime , an d coul d initiat e a  whole ne w approac h t o th e 
ownership o f propert y acquire d durin g marriag e a s betwee n husban d an d wife . 
Such a  matrimonial propert y regim e coul d mak e divorc e a n altogethe r mor e 
contentious matte r tha n i t i s a t present . 

The ground s o n whic h a  divorce ca n b e obtaine d reflect s th e differ -
ence i n statu s betwee n me n an d wome n i n marriage. Ther e ar e a  whole rang e 
of reason s fo r whic h a  man ca n divorc e hi s wif e including , t o quot e fro m 
Harrell-Bond an d Rijnsdor p (p.24 ) "...failur e t o perfor m domesti c duties , 
disobedience, disertion , refusa l t o cohabit , repeate d adultery , witchcraf t 
and inabilit y t o get alon g wit h co-wives. " T o divorc e he r husband , a 
wife mus t sho w tha t h e ha s eithe r treate d he r wit h extrem e cruelty , faile d 
to suppor t he r o r committe d incest . Othe r ground s ma y b e permitte d i n th e 
different nativ e group s withi n th e country , bu t thos e cite d giv e a  genera l 
indication o f th e ground s fo r divorc e tha t ar e sociall y accepted . 

Traditionally, divorce , lik e marriage , i s a famil y matter . Accep -
tance b y th e famil y o f th e wif e tha t th e marriage , fo r whateve r reason , i s 
over, raise s question s o f th e retur n o f th e dowr y receive d fo r her . I f i t 
is th e wif e wh o seek s th e divorce , th e husban d ha s stron g ground s fo r 
demanding th e retur n o f th e dowry . I f i t i s he wh o want s th e divorce , h e 
will hav e t o convinc e he r famil y tha t sh e wa s s o a t faul t tha t th e dowr y 
ought t o b e repaid . I t i s not th e divorce so muc h a s th e clai m relatin g t o 
the retur n o f th e dowr y tha t i s th e reall y contentiou s matter . Increasin g 
resort t o judicia l proces s t o settl e thes e matter s ha s bee n noted . 
Registration o f divorces , an d a s a  consequence, registratio n o f marriage s 
begin t o assum e som e importance . Thes e cour t battle s ca n b e prolonge d an d 
there i s much argumen t a s t o what expenditur e relate d t o th e marriage , 
other tha n th e agree d dowry , th e wife' s famil y shoul d repay . B y Directiv e 
in 196 3 th e Governmen t sough t t o la y dow n rule s b y whic h th e amoun t o f 
dowry repayabl e o n divorc e coul d b e calculated . Bu t Directives , a s pointe d 
out earlier , d o no t hav e th e forc e o f la w unless locall y adopted , an d 
response t o thi s on e ha s bee n smal l an d patchy . 

Where familie s ar e unable , o r unwilling , t o make repayment , th e 
woman concerne d ma y tak e o n hersel f th e burde n o f dischargin g th e debt . 
If sh e ha s no t th e financia l resource s t o d o so , or i s unable t o fin d a 
new husban d wh o wil l pa y it , she ma y tr y t o rais e th e mone y b y involvin g 
herself i n a n irregula r union . Thi s i s highly unlikel y t o last , an d ma y 
in tim e giv e ris e t o othe r problems . Thes e ma y includ e gettin g maintenanc e 
for childre n bor n o f thes e unions . Circumstance s lik e thes e ten d no t t o 
be easil y handle d b y customar y law . Hel p ma y b e sough t fro m Socia l Welfar e 
agencies, o r applicatio n ma y b e mad e fo r remedie s availabl e unde r statutor y 
law. Wome n marrie d unde r customar y la w ma y fin d themselve s force d t o tak e 
the sam e rout e t o obtai n maintenanc e a t leas t fo r thei r childre n i f thei r 
husbands fai l o r neglec t t o maintai n the m an d d o no t respon d t o famil y 
pressure. Claim s fro m bot h group s o f wome n woul d b e mad e unde r th e 
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Bastardy Act , sinc e unde r th e provision s o f th e Marrie d Woman' s Maintenanc e 
Act, a  customary marriag e i s not recognised . I t i s interestin g t o observ e 
that on e o f th e subject s withi n th e origina l jurisdictio n o f th e Suprem e 
Court i s "...t o establis h th e existenc e o r dissolutio n o f an y marriag e 
governed b y customar y la w an d relatin g t o an y clai m founde d upo n suc h 
marriage." Presumabl y a  claim fo r maintenanc e b y a  wife o n behal f o f he r 
children an d hersel f woul d hav e t o b e hear d i n th e Suprem e Court , th e 
easier an d cheape r remedie s o f th e lowe r court s no t bein g availabl e t o her . 

The rule s o f customar y la w regardin g successio n appl y t o ever y on e 
who i s a  native accordin g t o th e lega l definitio n quote d above . Thi s i s 
intended t o appl y regardles s o f religiou s affiliatio n -  except possibl y 
those whos e marriag e ha s bee n registere d unde r th e Mohammeda n Marriag e 
Act -  and regardles s o f whethe r th e nativ e ma y hav e contracte d a  marriag e 
under th e Civi l o r Christia n Marriag e Act . Th e jurisdictio n o f th e Loca l 
Courts i n dealin g wit h suc h matter s onl y cover s propert y withi n thei r 
boundaries. Wher e a  deceased' s person' s estat e include s propert y outsid e 
of this , i n th e Wester n Are a fo r example , th e administratio n o f suc h 
estates woul d fal l withi n th e origina l jurisdictio n o f th e Suprem e Court . 

The rule s o f customar y la w ar e base d upo n differentiatin g betwee n 
personal propert y an d famil y property . Th e distinction s in English la w 
between rea l an d persona l propert y d o no t fi t thes e categorie s precisely , 
and t o tr y an d equat e the m woul d confus e th e issue . A s i n othe r countrie s 
where join t famil y propert y exist s sid e b y sid e wit h th e persona l 
property owne d b y individua l famil y members , both kind s o f propert y ma y 
include wha t i s known t o Englis h la w a s rea l property , lands , houses an d 
the like . Ho w i t may b e dispose d o f depend s no t o n th e natur e o f th e 
property bu t wh o own s it . Famil y propert y canno t b e dispose d o f b y will , 
personal propert y can . 

As Sierr a Leon e change s t o a  cash economy , i t becomes increasingl y 
possible fo r famil y member s t o ear n mone y b y individua l initiativ e ove r 
and abov e famil y requirements . Insofa r a s ther e ar e customar y role s abou t 
the wa y suc h persona l propert y shoul d b e dispose d o f o n th e deat h o f th e 
owner thes e indicat e tha t suc h propert y shoul d b e hel d i n trus t fo r o r 
be fo r th e us e o f hi s o r he r children . I t i s possibl e t o direc t th e 
disposal o f suc h property by will , bu t makin g will s i s not a  commo n 
practice. Indeed , Loca l Court s appea r t o sho w som e distrus t o f wills , 
putting mor e relianc e o n th e statu s o f th e witnesse s t o th e wil l tha n o n 
any othe r factor . 

It i s i n th e natur e o f la w base d upo n custo m develope d ove r tim e 
to reac t slowl y t o ne w situations . Th e growt h i n persona l propert y i s 
likely t o become mor e rapid , an d a s i n othe r countrie s wit h a  simila r 
relationship betwee n famil y an d persona l property , considerabl e 
conflict ca n develo p i n th e absenc e o f clea r an d accepte d rule s abou t 
what fall s int o eac h categor y an d wha t rule s o f successio n shoul d appl y 
to each . 

Islamic La w 

The Mohammeda n Marriag e Ac t wa s passe d i n th e colon y o f Sierr a Leon e 
in 1905 . Thi s gav e statutor y recognitio n t o th e religiou s rule s governin g 
the marriage , divorc e an d intestat e successio n o f Muslim s livin g i n tha t 
area. Thes e woul d fal l int o th e non-nativ e category . I n th e independen t 
country o f Sierr a Leon e al l statute s appl y throughou t th e whol e countr y 
unless an y specifi c are a i s excepted . 

The Ac t provide s tha t marriage s mad e accordin g t o Islami c la w ma y 
be registered . Suc h registratio n woul d provid e prim a faci e evidenc e tha t 
the rule s o f Islami c la w woul d appl y t o th e consequence s o f marriag e an d 
divorce. Wher e a  marriage i s no t registered , proo f tha t i f fall s withi n 
the term s o f th e Ac t ca n b e give n i n an y cour t befor e whic h ther e i s a 
matter i n which applicatio n o f Islami c la w i s claimed . 

A proble m o f conflic t o f law s ma y aris e whe n natives , residen t out -
side th e Wester n Are a an d adherent s o f th e Musli m religion , di e intestate . 
The Administratio n o f Estate s Ac t make s th e distinctio n betwee n descen t 
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by customar y la w applicabl e t o th e estate s o f natives, an d descen t b y 
general la w applicabl e t o th e estate s o f non-natives . N o mentio n i s mad e 
specifically o f descen t accordin g t o Islami c la w permitte d b y th e Mohammeda n 
Marriage Act . I f th e decease d ha d bee n married , an d th e marriag e wa s 
registered accordin g t o th e provision s o f th e Mohammenda n Marriag e Act , ther e 
would b e n o doub t tha t th e rule s o f Islami c la w relatin g t o th e distributio n 
of propert y upo n intestac y woul d apply . Similarly , wher e a  marriage wa s no t 
registered, bu t evidenc e ca n b e adduce d t o sho w tha t i t fall s withi n th e 
terms o f th e Act, thes e rule s shoul d apply . 

The Administratio n o f Estate s Ac t does , i n th e Amendmen t o f 1975 , 
provide fo r th e possibilit y tha t tw o descen t regime s ma y appl y t o th e 
property o f a  native wh o die d intestate . I f a  balance remain s afte r 
distribution accordin g t o customar y la w ha s bee n made , an d ther e ar e 
persons wh o woul d hav e a  claim ha d th e decease d bee n a  non-native, th e 
balance woul d g o t o them . Presumabl y th e righ t o f claimant s s o t o 
benefit coul d b e determine d eithe r b y Islami c o r genera l law . 

General La w 

What i s know n a s general la w i n Sierr a Leon e comprise s Englis h 
law an d th e rule s o f equit y fo r whic h th e receptio n dat e i s January 1 , 
1880, an d al l statute s passe d an d stil l i n forc e i n tha t country . Thi s 
law i s applicabl e t o non-natives , except , a s alread y noted , t o Muslim s 
in th e are a o f famil y la w t o who m th e Mohammeda n Marriag e Ac t applies . 
It i s applicabl e als o t o native s i n thos e matter s no t covere d b y customar y 
law. 

The famil y la w provision s o f genera l law , therefore , appl y t o al l 
non-natives othe r tha n Muslims . Section s o f i t may als o appl y t o natives . 
A nativ e ma y marr y unde r th e Christia n Marriag e Ac t o r unde r th e Civi l 
Marriage Act , bu t th e consequence s o f suc h marriage s diffe r unde r genera l 
law. Marriag e unde r th e forme r Ac t mean s tha t th e marriag e i s monogamou s 
and th e law s relatin g t o bigamy , th e legitimac y o f children , th e dut y t o 
maintain an d th e provision s o f th e Matrimonia l Cause s Ac t apply . Bu t 
customary la w would gover n th e distributio n o f propert y i f th e nativ e 
were t o di e intestate . Unde r th e Civi l Marriag e Act , th e consequence s o f 
marriage woul d b e somewha t different . A  previou s o r subsequen t marriag e 
by customar y la w would no t b e bigamous , thoug h a  subsequen t statutor y civi l 
marriage woul d be . A s betwee n th e partie s marrie d unde r th e Act , th e 
provisions o f th e Marrie d Woman' s Maintenanc e Ac t an d th e Matrimonia l 
Causes Ac t would apply, bu t a s i n th e previou s cas e th e rule s o f intestat e 
succession woul d b e customary . A s note d earlier , native s ma y tur n t o 
general la w fo r assistanc e wher e ther e i s no satisfactor y remed y i n 
customary law , a s fo r instanc e wher e ther e i s neglec t o r failur e t o 
maintain. 

Reference ha s bee n mad e earlie r t o th e importanc e attache d t o a 
marriage b y th e wome n o f Sierr a Leone . Harrell-Bon d i n he r study , "Moder n 
Marriage i n Sierr a Leone" , notes tha t amon g western-educate d Creole s 
Christian monogamous marriage i s a  symbo l o f hig h status . Civi l marriages , 
though regarde d a s havin g mor e prestig e tha n customar y marriage s becaus e 
they ar e contracte d unde r statute , ar e muc h les s popular . I t ma y b e tha t 
the ambiguit y tha t lie s a t th e hear t o f suc h marriage s make s the m les s 
desirable. Onl y abou t fiv e pe r cen t o f thos e marrie d accordin g t o th e 
provisions o f statutor y law , contrac t civi l marriages . 

The ag e a t whic h on e ma y marr y unde r th e Civi l an d Christia n Marriag e 
Acts withou t parenta l consen t i s twenty-on e years . Socially , however , 
the consen t o r a t leas t th e agreemen t o f parent s t o th e marriag e i s 
still considere d o f sufficien t importanc e t o b e sought . Th e difference s 
that obtainin g suc h agreemen t ma y mak e ma y b e see n i f th e husban d i s a 
native an d die s befor e hi s wife . Consen t t o th e marriag e wil l strengthe n 
her clai m t o b e maintaine d b y he r husband' s famil y especiall y i f customar y 
law rule s gover n th e distributio n o f hi s estate . Unde r thes e rule s wive s 
do no t inheri t fro m thei r husbands . Usually , marriag e unde r eithe r o f 
these tw o statute s ca n b e take n t o indicat e th e acceptanc e o f a  wester n 
lifestyle a s betwee n th e partner s an d thei r children . 
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The subjec t o f th e ownershi p o f matrimonia l propert y an d ho w i t 
should b e divide d wher e ther e i s conflic t o r wher e th e marriag e come s t o 
an en d ha s no t attracte d th e attentio n give n t o i t i n most wester n countries , 
Perhaps thi s i s du e t o th e observe d reluctanc e t o en d marriage s eve n whe n 
the partie s hav e cease d t o cohabit . Propert y acquire d durin g marriag e i s 
regarded a s belongin g t o th e husband . A  wif e ma y onl y wit h confidenc e 
claim anythin g sh e ha s purchase d o r acquire d fro m he r ow n resources . Th e 
legal situatio n regardin g matrimonia l propert y probabl y ha s muc h t o d o wit h 
the developmen t o f th e practic e reporte d b y Harrell-Bon d o f husban d an d 
wives keepin g separat e financia l accounts , th e husband , however , bein g 
responsible fo r maintainin g hi s hom e an d family . 

A marrie d woma n whos e husban d neglect s o r refuse s t o maintai n he r 
and thei r childre n ma y brin g sui t agains t hi m unde r th e Marrie d Woman' s 
Maintenance Act . Th e award s tha t ca n b e mad e unde r th e financial limit s 
imposed b y th e Ac t ar e s o smal l tha t i t i s hardl y wort h th e troubl e t o 
make a n applicatio n unde r i t unless othe r ai d i s dependen t upo n on e bein g 
made. I t i s ironi c tha t maintenanc e award s fo r childre n unde r th e 
Bastardy Ac t ar e muc h better . Thi s ma y reflec t th e fac t tha t thi s Ac t 
offers a  remed y t o a  much large r numbe r o f person s tha n th e relativel y 
small numbe r marrie d unde r th e statutes . Include d i n th e large r numbe r 
are wome n marrie d unde r customar y la w wh o ar e tryin g t o ge t maintenanc e fo r 
their childre n fro m thei r husbands . A n attemp t i n 196 6 t o improv e thei r 
situation an d remov e th e stigm a o f bastard y fro m legitimat e childre n b y 
providing fo r th e maintenanc e o f al l dependent s regardles s o f statu s i n on e 
Act prove d unsuccessful . I t i s no t surprisin g tha t wome n marrie d unde r 
the statute s shoul d fee l threatene d i n a  societ y wher e th e mal e practic e 
of liaison s outsid e marriag e i s widespread an d wher e th e lega l provision s 
for thei r maintenanc e i s s o meagre . 

The ground s fo r matrimonia l relie f ar e thos e whic h receive d th e 
earliest recognitio n i n Englis h la w -  adultery , cruelt y an d desertion . 
Though judicia l separatio n i s availabl e ver y littl e us e i s made o f it , a 
marriage i n nam e bein g though t t o b e bette r tha n n o marriag e a t all . 
Consequently ther e i s no pressur e t o mak e divorc e easier . Th e preferre d 
method o f dealin g wit h irreconcilabl e marita l problem s seem s t o b e 
separation, thoug h no t o n a  forma l basis . Whe n ther e ar e marita l 
difficulties, reconciliatio n i s usually sough t b y famil y members . Indeed , 
the attemp t t o reconcil e marrie d couple s goe s beyon d them , an d ma y b e 
attempted b y lawyer s o r judge s befor e who m maintenanc e matters , fo r 
example, come . 

Socially, a s wel l a s economically , divorc e result s i n more hardshi p 
for wome n tha n fo r me n a s a  general rule . No t onl y d o th e rule s governin g 
the ownershi p o f matrimonia l propert y leav e he r onl y wit h wha t sh e ca n 
show t o b e hers , bu t sh e ma y wel l als o los e he r socia l status . A  disput e 
over th e custod y o f childre n o f th e marriag e ma y wel l g o agains t her . I t 
is tru e tha t th e court s administerin g genera l la w mak e th e welfar e o f th e 
child th e paramoun t consideratio n i n an y awar d o f custody , bu t th e 
assumption tha t childre n belon g t o th e fathe r i s s o widespread tha t sh e 
may no t fee l i t worthwhile t o pres s he r claims . If , a s i s possible , he r 
financial resource s ar e muc h smalle r tha n th e father's , her clai m wil l b e 
the mor e difficul t t o sustain . 

Marriage unde r eithe r th e Christia n o r th e Civi l Marriag e Act s doe s 
not necessaril y mea n tha t th e genera l la w provision s relatin g t o 
succession wil l appl y t o th e propert y o f th e spouses . Whethe r the y d o 
or not depend s upo n th e statu s o f th e decease d a s a  native o r non-native . 
In matters o f succession , th e persona l la w o f th e decease d applies . Th e 
personal la w o f a  wife i s not change d b y marriag e unde r th e Acts a s i t 
would i f sh e wer e marrie d accordin g t o customar y law . 

The genera l la w relatin g t o successio n applie s t o al l non-native s 
except Muslims . Propert y bot h rea l an d persona l i n th e Englis h la w sens e 
may b e bequeathe d b y will . Th e Administratio n o f Estate s Ac t lay s dow n 
the rule s fo r distributio n upo n a n intestacy , whic h include , a s customar y 
law doe s not , th e entitlemen t o f a  widow t o a  shar e o f th e estat e o f he r 
deceased husband . A s ha s bee n note d above , th e genera l la w ma y als o 
apply t o a  portion o f th e propert y o f a  decease d native . Th e locatio n o f 
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of th e propert y ma y b e a  reason . Th e jurisdictio n o f Loca l Court s i n thes e 
matters i s geographically limite d an d th e dispositio n o f th e propert y o f 
a nativ e i n th e Wester n Are a woul d li e withi n th e jurisdictio n o f th e 
Supreme Court , which ha s th e powe r t o recognis e claim s othe r tha n thos e 
arising unde r customar y law . 

The Administratio n o f Famil y La w 

Two system s o f lowe r court s exis t sid e b y sid e i n Sierr a Leone . 
Courts base d o n th e Englis h syste m serve d th e colon y o f Sierr a Leone . Th e 
native court s continue d t o dea l wit h civi l matter s accordin g t o customar y 
law an d som e crimina l offence s durin g th e lif e o f th e Pretectorate . Wit h 
some change s o f name , administrativ e patter n an d personne l i n th e nativ e 
courts, bot h system s continu e t o th e presen t day . Whil e som e o f th e 
English-type court s hav e bee n establishe d i n th e Provinces , a  simila r 
spread o f customar y court s ha s no t take n plac e i n th e Wester n Are a i n 
spite o f th e movemen t o f populatio n throughou t th e country . Thoug h a 
Decree establishin g a  Special Magistrate' s Cour t designe d t o administe r 
customary la w i n th e Wester n Are a wa s passe d i n 1967 , i t seem s neve r t o 
have functioned . Thi s lac k pose s a  problem fo r thos e livin g i n th e 
Western Are a whos e affair s ar e governe d b y customar y law . 

In brief, th e dua l syste m o f court s operate s i n th e followin g way . 
The Magistrates ' Court s administe r genera l law , th e Loca l Court s 
administer customar y la w an d ma y i n additio n appl y th e rule s o f genera l 
law i n matters comin g befor e the m t o which ther e i s no customar y la w 
applicable. Thes e latte r court s exis t a t thre e level s -  Local Courts , 
Group Loca l Appea l Courts , which ar e join t court s fo r tw o o r more chie f doms, 
and Distric t Loca l Appeal s Court s ove r whic h instea d o f chief s o r thei r 
representatives, th e Polic e Magistrat e o f th e Distric t preside s assiste d 
by tw o assessor s t o give advic e o n th e rule s o f customar y law . A  matte r 
initiated i n a  Local Cour t ca n g o throug h al l thre e stages , or appea l 
may b e mad e direc t t o th e Distric t Appea l Cour t by-passin g th e Grou p 
Appeal Court . Include d i n th e origina l jurisdictio n o f th e Suprem e Cour t 
are genera l la w matrimonial cause s a s wel l a s matter s arisin g ou t o f 
customary la w marriages, seductio n an d breac h o f promis e o f marriage . 
There i s a  Local Appeal s Divisio n o f th e Suprem e Cour t a s well a s a n 
appellate divisio n fo r th e genera l la w courts . 

As remarke d earlier , th e presen t syste m o f court s whic h ha s take n 
the plac e o f th e nativ e court s lack s th e conciliatio n aspec t whic h wa s a 
feature o f th e wor k o f th e olde r courts . Thoug h ther e i s no requiremen t t o d o 
so, conciliatio n seem s frequentl y t o b e attempte d i n famil y case s comin g 
before th e genera l la w courts . 

Some Genera l Problem s 

There ha s bee n muc h commen t abou t th e problem s cause d b y th e 
perceived differenc e i n statu s betwee n customar y marriage s an d thos e 
contracted unde r on e o f th e statutes . I n a  country wher e differen t 
patterns o f marriage an d famil y organisatio n ca n b e expecte d t o persis t 
into th e future , th e proble m i s not th e achievin g o f on e famil y la w 
applicable t o all , but ho w t o giv e comparabl e lega l recognitio n t o th e 
status o f person s irrespectiv e o f th e kin d o f famil y organisatio n i n whic h 
they ar e involved . Th e dimension s o f th e proble m ca n perhap s mos t clearl y 
be see n b y focussin g o n th e marrie d wome n i n Sierr a Leone . 

The woma n polygamousl y marrie d clearl y stand s i n a  differen t 
relationship t o her husban d tha n th e woma n marrie d monogamously . Bu t he r 
marriage i s no les s valid . I t has lon g bee n recognise d tha t th e proo f 
of th e validit y o f a  marriage i s greatly aide d b y it s registration . 
Marriages unde r th e Civi l an d Christia n Marriag e Act s ar e routinel y 
registered. Ther e i s provision unde r th e Mohammeda n Marriag e Ac t fo r 
registration o f marriages . Effort s t o ge t registratio n procedure s fo r 
customary marriage s establishe d i n th e variou s chiefdom s o f th e countr y 
have met with onl y limite d success . Bu t withou t suc h registratio n i t woul d 
be difficul t t o exten d t o the m th e remedie s existin g unde r statut e fo r 
women, th e proo f o f whose marriag e unde r othe r statute s bein g recognise d 
as th e basi s fo r thei r clai m t o relief . Presen t trend s indicat e tha t 
remedies unde r genera l la w will b e increasingl y sough t a s circumstance s 
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arise i n which customar y la w doe s no t provid e relief . Economic , educationa l 
and socia l change s wil l inevitabl y creat e a  demand fo r ne w remedie s outsid e 
the customar y rule s an d t o which the y ma y hav e difficult y responding . 

The nee d t o clarif y th e way s i n which person s ca n clai m th e statu s 
of native , o r non-native , has alread y bee n referre d to . Equally , ther e i s 
need t o defin e th e applicatio n o f th e Mohammeda n Marriag e Ac t t o nativ e 
Muslims. Her e agai n th e compulsor y registratio n o f marriag e ma y prov e 
useful. 

A particula r proble m o f native s livin g i n th e Wester n Are a i s lac k 
of access t o establishe d lowe r court s i n which matter s arisin g unde r 
customary la w ca n b e heard . Th e unofficia l one s whic h exis t n o doub t serv e 
a useful purpos e i n providin g a  foru m fo r conciliation , bu t canno t satis -
factorily replac e court s whos e decision s ar e enforceable . Ther e i s o n 
the statut e book s provisio n fo r suc h a  court . 

Sierra Leon e share s th e interes t i n famil y la w refor m tha t ha s 
developed suc h momentu m i n common la w countrie s durin g th e las t decade . 
But th e problem s whic h engag e th e attentio n i n Sierr a Leone , a s i n som e 
other similarl y situate d Africa n an d Easter n countries , are not th e sam e a s 
those wit h a  single syste m o f law . Zabe l summarize s thei r proble m i n 
the followin g words : "...basi c t o th e encounte r betwee n tw o widely disparat e 
cultures i s th e nee d t o char t a  balanced pat h o f progres s t o produc e a 
stable societ y wit h ne w value s an d fres h law. " Fo r thi s eac h countr y ha s 
to devis e it s ow n solutio n base d upo n th e nee d o f it s ow n people . 

Notes t o th e chapte r o n Sierr a Leon e 

The demographi c materia l an d informatio n o n socia l indicator s has  bee n 
taken from : Th e U N Statistica l Yearboo k 197 8 

World Table s publishe d b y th e Worl d Ban k (198 0 ed. ) 

Information abou t famil y functionin g cam e mainl y fro m anthropologica l 
studies o f which th e followin g wer e mos t helpful : 

Mende &  Sherbro Wome n i n High Offic e Caro l P . MacCormac k 
Can. Jour . o f African Studie s V I i i (1972 ) 
Control o f Land , Labou r an d Capita l i n Rural Souther n 
Sierra Leon e 

Carol P . MacCormac k i n Women an d Wor k i n Africa ed . 
E.G. Ba y (1982 ) 

Sande Wome n an d Politica l Powe r i n Sierr a Leon e 
C.P. MacCormac k 1975 ) West Africa n Jour . o f Sociolog y & 
Political Scienc e Vol . No. 1 

Particular us e ha s bee n mad e o f th e following : 

Family La w i n Sierr a Leon e -  A Researc h Repor t 
B. Harell-Bon d an d U . Rijnsdor p Africa - Studiecentru m 
Leiden 197 5 -
Modern Marriag e i n Sierr a Leon e B . Harrell-Bond Mouto n 
The Hagu e 
Journal o f African Law : Specia l Numbe r o n Studie s i n th e 
Making o f Colonia l La w ed . Morris , Rea d an d Slin n 
Sierra Leon e H.M . Joko-Smar t fro m Studie s i n Judicia l 
and Lega l system s i n Africa 2n d ed . e d A.N. Allot t 
Butterworths 197 0 

The followin g article s wer e o f particula r interest : 

The Developmen t o f Statutor y Marriag e La w i n 20t h Centur y 
British Colonia l Afric a H.F . Morri s Jour . o f Africa n 
Law Vol . 2 3 No. 1  (1979 ) 
The Distinctio n betwee n "Native " and "Non-Native " i n Sierr a 
Leone La w Harrell-Bon d &  Skinne r 
Commonwealth La w Bulleti n Vo . 3  No. 4  (1977 ) 
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Legislation 

Administration of Estates Act Laws of Sierra Leone (1960 ) c.45 order 1975 
Bastardy Law (Increase of Payments) Act No. 12 of 1961 
Christian Marriage Act c.95 orde r No. 48 of 1965 
Civil Marriage Ordinace c.97 order No. 49 of 1965 
Interpretation Act No. 8 of 1971 
Married Woman's Maintenance Ordinance c.l0 0 
Matrimonial Causes Act c.102 orde r No. 16 of 1961 
Mohamadan Marriage Ordinance c.9 6 
Courts Act 1965 
Local Courts Act 1963 
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