
NEW ZEALAN D 

INTRODUCTION 

The manne r o f th e settlemen t o f Ne w Zealan d u p t o th e middle o f 
the nineteent h century , an d th e patter n of migratio n whic h i t ha s sinc e 
pursued, ha s resulte d i n th e creatio n o f a  nation i n which th e dominan t 
pakeha grou p i s homogenous an d strongl y British . Th e Maoris , decimate d 
by th e disease s whic h th e settler s brough t wit h them , an d defeate d i n 
the struggle s t o hol d o n t o thei r land , hav e onl y sinc e th e middle o f 
this centur y begu n t o gro w agai n i n numbers. Wit h th e increas e i n immi -
gration o f Sout h Pacifi c islanders , th e non-pakeh a grou p i s agai n a 
significant presenc e i n Ne w Zealand . Aide d b y change d attitude s an d 
heightened awarenes s o f huma n rights , the y ar e becomin g integrate d int o 
the society . Thi s integratio n ha s com e to o lat e t o hav e an y effec t o n 
the political , lega l o r judicia l institution s o f thi s country , al l o f 
which derive d fro m th e Britis h model . 

The peopl e wh o colonize d Ne w Zealan d came , with ver y fe w exceptions , 
from th e Britis h Isle s an d fro m Britis h oversea s colonies , mainly i n 
Australia. The y tende d t o com e fro m a  very narro w stratu m o f Britis h 
society -  th e uppe r level s o f th e workin g clas s -  and the y brough t wit h 
them th e attitudes , behaviour patterns , interest s an d concern s o f tha t 
group. M.G . Vosburg h i n her study , '"Th e Ne w Zealan d Famil y an d Socia l 
Change1 note d tha t 'Fro m th e beginnin g i t was clea r tha t wha t th e 
colonists wer e seekin g wer e bette r livin g standard s an d greate r economi c 
security". Sh e goe s o n t o poin t ou t tha t ".. . equalit y an d securit y 
became, an d hav e continue d t o be , dominan t Ne w Zealan d values" . Muc h o f 
the socia l histor y an d th e socia l legislatio n o f th e countr y reflect s 
these value s an d thes e concerns . 

The creatio n o f socia l legislatio n o f a  distinctive Ne w Zealan d 
character wa s aide d b y it s earl y an d rapi d achievemen t o f responsibl e 
government. Th e stron g provincia l governin g bodie s o f th e earl y year s 
of settlemen t los t thei r politica l powe r soo n afte r th e establishmen t o f 
a centra l government . The y wer e abolishe d i n 1876 . Sinc e tha t time , a 
strong centra l governmen t ha s becom e a  marked featur e o f th e politica l 
life o f th e country . Thoug h Ne w Zealan d becam e a  Dominion i n 1907 , 
it was no t unti l th e earl y 1950' s tha t i t becam e a  separat e stat e unde r 
the provision s o f th e Statut e o f Westminster . I t ha d i n al l othe r 
respects bee n a  separat e stat e fo r decade s befor e that . Whil e tie s wit h 
Britain remaine d strong , an d immigrant s fro m there , continue d t o com e 
in a  smal l bu t stead y stream , a  distinctiv e Ne w Zealan d wa y o f life , 
economic, politica l an d socia l ha d durin g tha t tim e take n shape . 

That n o extreme s o f wealt h o r povert y emerge d amon g th e colonist s 
was ver y largel y du e t o deliberat e governmen t policy . Dairy , wool an d 
meat productio n earl y becam e importan t element s o f th e country' s economy , 
but assistanc e t o poo r farmer s an d taxatio n policie s prevente d th e 
growth o f ver y larg e farms . I n th e recessio n tha t followe d th e boo m 
period o f th e 1870's , th e pligh t o f th e urba n poo r attracte d th e attentio n 
of th e government . Scheme s o f insuranc e agains t sickness , poverty an d 
old ag e wer e formulated . Positiv e step s t o improv e labou r condition s i n 
the citie s resulte d i n legislatio n specifyin g condition s o f wor k an d 
employment, an d settin g u p Industria l Concilatio n an d Arbitratio n tribunal s 
on whic h bot h worker s an d employer s wer e represented . Th e Ol d Ag e Pensio n 
Act o f 189 8 wa s th e firs t piec e o f socia l legislatio n o f it s kin d i n an y 
British colony , includin g Britai n itself . A s year s passed , simila r 
provision wa s mad e fo r othe r disadvantage d group s an d th e rang e o f benefit s 
widened. I t was th e foundatio n ston e o f th e imposin g edific e o f welfar e 
legislation tha t Ne w Zealan d ha s created . 
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With a  populatio n o f jus t ove r thre e million , wit h plent y 
of lan d spac e an d growin g industrially , Ne w Zealan d i s well place d t o 
act a s a  laborator y fo r socia l experiment . Th e form s tha t suc h experi -
mentation tak e sprin g fro m th e ver y stron g value s inheren t i n th e 
society. Thes e coul d b e summe d u p a s th e importanc e o f securin g fo r al l 
better livin g standard s an d greate r economi c securit y withi n th e contex t 
of promotin g th e welfar e o f families . Legislatio n introducin g no -
fault acciden t insuranc e whic h compensate s victim s an d a  whole ne w approac h 
to th e handlin g o f famil y breakdow n ar e th e mos t recen t expression s o f 
these continuin g concerns . 

Population Characteristic s 

The populatio n o f Ne w Zealan d ha s grow n ver y slowl y durin g th e 
last twent y years . Th e birt h rat e i s low , currentl y a t abou t 16. 3 pe r 
thousand. Thi s couple d wit h a  migration rat e tha t ha s bee n negativ e durin g 
the latte r year s o f th e 1970's , has resulte d i n a  growt h rat e o f les s tha n 
one pe r cen t ove r th e las t decade . Thi s small , stabl e populatio n make s 
the achievemen t o f socia l goal s muc h easie r tha n i t woul d b e fo r countrie s 
with muc h large r o r rapidl y growin g populations . 

In spit e o f th e fac t tha t th e econom y depend s largel y upo n th e 
proceeds o f agriculture , th e number s o f person s engage d i n farmin g 
constantly decrease . Ne w Zealander s ar e overwhelmingl y a n urba n people . 
The populatio n i n th e citie s i s growin g a t a  stead y tw o pe r cen t pe r year , 
and th e 198 1 censu s record s tha t ove r eight y thre e pe r cen t ar e no w urba n 
dwellers. A s i n al l industrialise d countrie s wit h lo w birt h rate s an d 
long lif e expectancy , th e youn g ar e i n th e minority . I t i s interestin g 
to observ e tha t th e Maori s an d th e Islanders , afte r a  fairl y rapi d 
increase i n numbers afte r th e Secon d Worl d War , ar e drawin g close r t o th e 
pakeha grou p i n bot h birt h rate s an d lif e expectancy . Fre e medica l care , 
which fo r th e poo r bega n b y th e tur n o f th e centur y an d ha s sinc e bee n 
extended t o all , may hav e bee n largel y responsibl e fo r thi s stat e o f 
affairs. 

The provisio n o f educatio n wa s on e o f th e earl y concern s o f 
the settlers . I n 187 7 a n Educatio n Ac t wa s passe d providin g fre e an d 
compulsory primar y educatio n fo r al l children . Th e expansio n o f educa -
tion provisio n a t al l level s u p t o universit y ha s bee n continuin g 
government policy . I n keepin g wit h th e lega l equalit y wome n bega n t o 
enjoy i n th e 1890' s the y earl y gaine d acces s t o universit y an d othe r 
training. I t i s no t surprisin g tha t th e literac y rat e ha s fo r som e tim e 
now bee n recorde d a s ninety-nin e pe r cent . 

The pakeh a populatio n wit h it s emphasi s o n equalit y an d 
with it s hig h socia l mobilit y ha s fo r lon g enjoye d a  considerabl e degre e 
of homogeneity . Th e socia l indicator s woul d see m t o sugges t tha t Maori s 
and Sout h Pacifi c Islander s ar e movin g toward s th e sam e standard s o f 
living an d o f educatio n and , b y thes e routes , th e possibilit y o f rea l 
integration. 

In th e 1960' s ther e wa s considerabl e expansio n o f th e urba n 
industrial bas e o f th e economy . I t wa s a  tim e o f ful l employment , an d th e 
number o f women , married an d single , a t wor k outsid e th e home , gre w 
appreciably. Socia l securit y benefit s proliferated , firml y establishin g 
the welfar e natur e o f th e state . Th e strongl y centralise d governmen t 
makes possibl e th e creatio n o f thi s kin d o f welfar e infra-stru e ture, and 
is, i n turn , strengthene d b y it . Majo r polic y decision s ar e al l take n 
in Wellingto n an d administere d fro m there . Eve n thoug h grumble s ma y b e 
heard tha t Ne w Zealan d i s "over-governed" , th e demand s mad e o n th e 
government wil l ensur e tha t powe r remain s strongl y centralised . Vosburg h 
(p. )  remarks: "Eas e i n obtainin g wor k an d th e feelin g o f securit y 
engendered b y ful l employmen t condition s an d supporte d b y comprehensiv e 
social securit y measures , were formativ e influence s o n attitude s an d 
behaviour pattern s especially thos e o f th e younge r member s o f societ y wh o 
had no t experience d th e pre-wa r depression" . Thoug h Ne w Zealand , lik e 
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everywhere else , has bee n hi t b y recession , n o diminutio n ca n b e detecte d 
in th e expectatio n o f increase d government-provide d socia l security . 
New lifestyle s ar e emerging , an d i t i s take n fo r grante d tha t the y wil l 
be accommodate d withi n a  benefit syste m designe d t o suppor t traditiona l 
ways. 

From th e late r decade s o f th e nineteent h century , excep t fo r 
a shor t perio d durin g th e recessio n o f th e 1930's , th e welfar e o f th e 
family ha s bee n a n importan t determinan t o f socia l policy . Tha t thi s 
is stil l s o ca n b e deduce d fro m th e attentio n pai d t o famil y matter s b y 
the Socia l Developmen t Counci l betwee n 197 7 an d th e present . Durin g 
this tim e the y issue d a  number o f discussio n paper s o n a  variety o f 
family issue s -  finance , sol o parenthood , copin g wit h larg e familie s 
and famil y member s wit h disabilities , violence a s wel l a s th e role s o f 
family members . Thes e wer e designe d t o tes t publi c opinio n o n way s o f 
improving famil y functionin g an d th e deliver y o f service s t o familie s 
before an y fres h legislativ e o r othe r initiative s wer e undertaken . Th e 
Report o f th e Famil y Polic y Grou p o f th e Socia l Developmen t Commissio n 
- "Familie s First " -  issue d i n 1981 , asserted tha t th e importanc e o f 
the famil y a s "th e cornerston e o f Ne w Zealan d society " underline d th e 
necessity t o giv e carefu l an d continuin g consideratio n t o th e impac t 
that an y governmen t polic y woul d hav e upo n it . 

Families an d Household s 

There ha s bee n considerabl e discussio n i n recen t year s abou t 
how th e wor d "family " shoul d b e defined . Growin g number s o f person s ar e 
living togethe r an d havin g childre n withou t marriage . Single-se x house -
holds o f person s relate d neithe r b y bloo d no r affinit y clai m tha t the y 
perform th e function s o f families , an d shoul d b e classe d a s such . 
Should th e famil y b e define d b y it s compositio n o r b y it s functions ? 

Until half-wa y throug h thi s centur y th e single-incom e earner , 
two paren t famil y wit h childre n wa s th e nor m i n Ne w Zealand . Afte r th e 
end o f th e Secon d Worl d Wa r th e protectio n o f individua l huma n right s 
became a  matter o f grea t concer n t o Wester n nations . Th e huma n right s 
movement se t of f a  chain reaction . I n particular , wome n an d childre n 
have bee n th e beneficiaries . Focu s o n thei r need s ha s resulte d i n legis -
lative protectio n o f thei r right s an d publi c an d privat e modificatio n o f 
social attitudes . I n New Zealan d th e proces s ca n stil l b e see n a t work . 

Statistics ca n provid e a  useful guid e t o famil y formatio n an d 
functioning. Th e ag e a t whic h firs t marriag e take s plac e seem s t o g o 
up an d dow n wit h th e stat e o f th e econom y -  th e marriag e ag e i s lo w whe n 
the econom y i s booming , hig h whe n i t i s i n recession . Currentl y th e 
age i s aroun d twenty-thre e year s fo r women , twenty-fiv e year s fo r men , 
somewhat highte r tha n i t wa s i n th e mid 1970's . Marriag e i s nearl y 
universal. Onl y abou t fiv e me n an d thre e wome n ou t o f a  hundred o f 
each se x ca n expec t no t t o b e marrie d durin g th e cours e o f thei r lives . 
As i n most countrie s wit h a  high standar d o f living , th e birt h rat e i s 
low, averagin g aroun d tw o childre n pe r couple . Bu t thes e figure s d o 
not giv e an y rea l indicatio n o f th e growin g diversit y i n famil y formatio n 
in th e country . 

There are , fo r example , a  growin g numbe r o f solo-parents . A t 
the las t count , on e i n seve n familie s wit h dependen t childre n wa s a  solo -
parent family . Th e number s i n thi s grou p ha d shown a  33 % jump betwee n 
the censuse s i n 197 6 an d 1981 . O f course , sol o parenthood , whethe r a s a 
result o f widowhood , dissolutio n o f marriag e o r havin g childre n outsid e 
marriage, i s not necessaril y a  permanent status , an d man y familie s pas s 
in an d ou t o f thi s state . Bu t a t an y on e tim e the y represen t a  sizeabl e 
group o f thos e familie s whic h hav e dependen t children , thoug h the y ten d 
to hav e fewe r childre n tha n d o two-paren t families . Th e surve y o f house -
holds showe d tha t b y fa r th e majorit y o f one-paren t household s wer e 
headed b y women , thoug h som e divorce d o r unwe d me n ha d begu n t o tak e o n 
this role . 
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A number o f th e two-paren t familie s wil l hav e bee n forme d 
as a  resul t o f th e re-marriag e o f one , or both , partners . Re-marriag e 
rates ten d t o keep pac e wit h divorc e rates , thoug h alway s a t a  somewha t 
lower level . Me n ten d t o re-marr y mor e quickly , an d i n many mor e case s 
than d o women . Familie s forme d o f suc h union s ar e liabl e t o strain s no t 
normally experience d b y th e singl e marriage , tw o paren t family . 

The censu s ha s show n a  significan t increas e i n th e numbe r o f 
couples wh o ar e childles s -  a n increas e o f th e orde r o f eleve n pe r cen t 
between 197 6 an d 1981 . Thi s woul d see m t o b e th e resul t o f a  larg e 
number o f peopl e voluntaril y choosin g childlessness . Som e o f thes e wil l 
be peopl e who hav e decide d t o postpon e undertakin g parenthoo d fo r som e 
years afte r marriage . A  number o f studie s o n wome n an d o n th e famil y 
have show n tha t wome n wh o ar e workin g whe n the y ge t marrie d ten d t o 
continue workin g fo r som e year s befor e startin g a  famil y an d leavin g th e 
labour marke t altogethe r o r substantiall y reducin g thei r invovlemen t i n 
it fo r a  period . 

Since th e Secon d Worl d Wa r th e numbe r o f wome n i n th e labou r 
force ha s grow n steadily . Eve n durin g th e recessio n year s thi s growt h 
has bee n maintained , thoug h no t a t th e sam e rate . I t i s clea r tha t 
marriage n o longe r necessaril y mean s permanen t withdrawa l fro m employmen t 
outside th e home . Censu s figure s sho w tha t whil e i n 195 1 marrie d wome n forme d 
twenty-four pe r cent o f al l wome n i n th e labou r force , by 197 6 thei r shar e 
had grow n t o fifty-si x pe r cen t an d i s now i n th e regio n o f sixt y pe r 
cent. Investigation s indicate , however,that th e patter n o f women' s 
employment i s significantl y differen t fro m tha t o f men . Wome n ten d t o 
work i n th e servic e an d caring-se c tor a s teachers , nurses, secretaries , 
clerks an d i n socia l servic e an d chil d care , thoug h ther e ar e als o a 
significant numbe r i n ligh t manufacturing . Abou t a  thir d o f the m wor k 
part-time, fittin g thei r job s aroun d thei r domesti c duties , especiall y 
where ther e ar e smal l childre n o r othe r relative s needin g thei r care . 
Work fo r the m seem s mainl y t o b e fo r th e purpos e o f addin g t o th e famil y 
income t o maintain o r improv e th e standar d o f living . Eve n thos e wome n 
who wor k full-tim e ar e reporte d a s receiving , o n th e average , wage s 
considerably lowe r tha n thos e o f men , mostly du e t o th e type s o f occupa -
tions i n which the y ar e employed . Thei r contributio n t o th e famil y 
income ca n als o b e see n a s subsidiary . 

The fac t tha t s o many marrie d wome n wor k doe s hav e significan t 
social effects . Th e two-incom e famil y ha s replace d th e singl e incom e 
one a s th e patter n o f th e majorit y o f al l families . Th e resul t o f thi s 
has bee n t o trigge r concer n a t th e differen t standard s o f livin g enjoye d 
by on e an d tw o earne r households . I n equality-consciou s Ne w Zealan d 
there i s clearl y som e feelin g tha t benefi t interventio n ma y b e necessar y 
to correc t wha t som e se e a s a  growin g imbalance . 

Perhaps th e mos t importan t change , brought abou t b y women' s 
altered economi c statu s withi n th e famil y i s i n th e are a o f role s an d 
relationships bot h durin g marriag e an d afte r it s dissolution . Partner s 
tend i n thes e day s t o b e clos e togethe r i n age , o f simila r educatio n 
and socia l status . Companionshi p i s no w a  basic value , reflecte d i n th e 
new la w governin g dissolutio n o f marriage . Ther e i s more equalit y i n 
decision-making. Bu t chang e i n th e role s traditionall y assume d b y me n 
and wome n i n th e day-to-da y busines s o f famil y livin g doe s no t necessaril y 
follow a s a  consequence , an d thi s ha s bee n considere d b y th e Socia l 
Development Counci l a s a  proble m wort h lookin g at . 

A significan t ne w grou p i s emergin g i n th e censu s dat a -  peopl e 
living alone . Unti l recentl y thes e wer e mostl y th e widowe d an d divorced . 
Young person s tende d t o sta y i n th e famil y hom e unti l the y marrie d an d se t 
up thei r ow n homes . Bu t i t appear s tha t the y ar e beginnin g t o leav e hom e 
and liv e o n thei r ow n whil e stil l single . Th e tren d i s most noticeabl e 
in men an d wome n i n thei r lat e teen s an d earl y twenties , and agai n i n 
the lat e twentie s an d thirties . 
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Overall, th e chang e i n th e compositio n o f household s show n 
in th e 198 1 censu s document s th e result s o f a  growin g freedo m o f indi -
vidual choic e i n style s o f living . I n spit e o f thi s th e typica l Ne w 
Zealand famil y ca n b e sai d stil l t o consis t o f a  husband an d wif e wit h 
one o r more children . Bu t famil y polic y ca n n o longe r b e confine d t o 
serving it s needs, but mus t tak e accoun t o f th e diversit y tha t seem s no w 
to b e firml y established . 

Family Functionin g -  Som e Proble m Area s 

It i s usua l i n discussin g problem s o f famil y functionin g t o 
confine thes e t o certai n clearly-define d area s -  relationships betwee n 
partners, o r betwee n paren t an d child , th e us e an d divisio n o f famil y 
income an d propert y an d th e enforcemen t o f claim s t o maintenance. Bu t 
in recen t year s on e aspec t o f famil y functionin g ha s take n o n specia l 
significance fo r man y countrie s -  i.e . th e number s o f childre n whic h 
people have . I n most developin g countrie s th e coner n i s t o ge t peopl e 
to limi t th e siz e o f thei r families . I n som e industria l countrie s wher e 
the birt h rat e continue s t o decline , th e proble m i s see n a s th e revers e 
of this . Durin g th e latte r par t o f thi s century , th e birt h rat e i n Ne w 
Zealand ha s steadil y declined . I t i s clea r tha t i f th e tren d continue s 
for anothe r generation , a s i t show s ever y sig n o f doing , numbers woul d 
fall belo w th e minimum needed to ensur e long-ter m replacemen t o f th e 
population. Thi s i s bein g see n a s a  national proble m tha t shoul d b e 
tackled. I t i s not clea r wha t kin d o f polic y initiative s othe r tha n 
persuasion an y governmen t coul d tak e t o revers e th e trend . Durin g th e 
last twent y year s th e righ t t o choos e th e siz e o f one' s family ha s 
become generall y accepte d a s a n importan t huma n right . Th e recor d o f 
social legislatio n i n Ne w Zealan d show s th e importanc e attache d t o 
securing t o women equa l right s i n a  number o f differen t area s a s wel l a s 
acceptance o f th e dut y t o ensur e th e protectio n o f th e huma n right s o f 
individuals. An y attemp t t o revers e thi s t o achiev e a  higher birt h rat e 
would b e unacceptable , an d woul d almos t certainl y no t wor k t o th e desire d 
end. I t i s likely , however , t o b e a  continuin g poin t o f discussio n i n 
the future . 

Two problem s hav e attracte d a  grea t dea l o f attentio n i n 
recent year s -  domestic violenc e an d chil d abuse . Thes e problem s ar e 
not new : the y ar e a s ol d a s recorde d history . Bu t wha t ha s change d 
are publi c an d privat e attitude s toward s violenc e i n th e famil y i n an y 
of it s forms , born o f th e acceptanc e o f th e vie w tha t eac h individua l 
has huma n right s whic h shoul d b e protected . 

The Domesti c Protectio n Ac t whic h cam e int o forc e o n Marc h 1 
1983 addresse d th e proble m o f violenc e i n th e home . Th e provision s i n 
this Ac t wil l b e looke d a t i n more detail , but i t i s worth notin g her e 
that i t goe s farthe r tha n th e usua l legislativ e respons e t o th e problem . 
The Ac t applie s no t onl y t o husban d an d wif e o r person s livin g togethe r 
without marriag e an d thei r children , bu t t o othe r relative s livin g i n 
the sam e household . Fo r example , sister s ma y b e protecte d b y it s 
provisions fro m th e violenc e o f thei r brothers , an d parent s fro m th e 
assaults o f thei r children . 

Some incident s o f chil d abus e ma y b e covere d b y th e Domesti c 
Protection Act , but legislatio n protectin g childre n ha s lon g bee n i n 
existence. Chil d abus e normall y fall s withi n th e term s o f th e Childre n 
and Youn g Person s Act , but applyin g th e la w ha s ofte n prove d a  matter o f 
considerable difficulty . Thi s ca n b e especiall y s o whe n ther e ar e 
culturally differen t group s i n th e populatio n whos e pattern s o f famil y 
functioning an d childrearin g diverge . Eve n withou t complication s o f 
this kin d th e diagnosi s an d managemen t o f chil d abus e i s not straight -
forward. Ther e ar e medical , socia l an d lega l implications . I t involv e 
persons traine d i n a  number o f differen t discipline s wh o ma y no t kno w a 
great dea l abou t th e practic e o f eac h other' s professions , a s wel l a s 
people lik e neighbours , relative s an d child-minders . Concer n t o improv e 
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the identificatio n o f childre n a t ris k a s wel l a s th e handlin g o f thes e 
cases le d t o th e holdin g o f a  symposiu m i n 197 9 t o explor e th e problem . 
A number o f recommendation s wer e made , but implementatio n ha s bee n slo w 
in coming . Th e recommendatio n tha t migh t hav e bee n easies t t o implemen t 
- th e remova l o f car e matter s arisin g unde r th e Childre n an d Youn g Person s 
Act t o th e jurisdictio n o f th e newl y establishe d Famil y Court s ha s no t 
been accepted . I t wa s fel t tha t consideratio n o f thi s shoul d b e 
postponed unti l th e court s ha d bee n operativ e fo r lon g enoug h fo r a n 
informed decisio n t o b e mad e o n th e matter . 

The Statu s o f Childre n Ac t 196 9 abolishe d th e statu s o f ille -
gitimacy fo r al l purpose s i n th e la w o f Ne w Zealand . Parent s wh o liv e 
together withou t marriag e hav e th e sam e right s an d responsibilitie s i n 
relation t o thei r childre n a s d o marrie d parents . I n th e year s sinc e 
the passag e o f th e Act , ther e ha s bee n a  stead y increas e i n th e number s 
of person s livin g together , havin g childre n an d bringin g the m u p 
outside o f marriage. Socia l a s wel l a s lega l attitude s hav e changed . 
But whil e th e la w protect s th e interest s o f th e children , ther e ha s bee n 
very littl e chang e i n th e lega l positio n o f th e partners . A  paren t wit h 
custody o f smal l childre n ma y be ' entitled t o b e maintaine d i n th e interest s 
of th e children' s welfare . Bu t a  clai m t o a  shar e o f good s an d propert y 
that ha s been ' accumulated durin g cohabitatio n ca n onl y b e sustaine d i f 
ownership o r financia l contributio n t o it s purchas e ca n b e proved . Thes e 
property dispute s ca n b e ver y contentiou s matters , an d resor t t o th e court s 
in thes e matter s i s boun d t o grow . 

In most Commonwealt h countries , much o f th e tim e an d resource s 
of th e court s dealin g wit h famil y matter s i s take n u p wit h tryin g t o 
secure enforcemen t o f maintenanc e orders . Wit h th e growin g number s o f 
children bein g bor n ou t o f wedloc k i n Ne w Zealan d -  currently ove r 
twenty pe r cen t o f al l liv e birth s -  i t might b e assume d tha t thi s woul d 
also b e th e cas e here . Th e introductio n o f th e Liabl e Paren t Contribu -
tion Schem e se t u p b y th e Socia l Securit y Amendmen t Ac t o f 1980 , which 
will b e describe d later , appear s t o hav e significantl y reduce d pressur e 
on th e court s an d th e lega l services . Enforcemen t i s no w a n administra -
tive an d no t a  judicial matter , an d th e effect s o f th e chang e hav e bee n 
noted i n th e repor t o f the Lega l Ai d Board , afte r th e firs t yea r o f th e 
operation o f th e Scheme . The y reporte d nearl y fiv e thousan d fewe r 
requests fo r lega l ai d i n suit s i n th e domesti c are a o f jurisdictio n o f 
the Distric t Courts , and attribute d thi s t o th e chang e i n enforcemen t 
procedure. 

One effec t tha t migh t hav e bee n expecte d fro m th e increas e 
in th e number s o f birth s ou t o f wedloc k woul d b e a n increas e i n th e 
incidence o f adoptions . I n fact , th e opposit e ha s occurred . Relaxa -
tion o f socia l disapprova l an d th e availabilit y o f adequat e socia l 
security benefit s hav e mad e i t possibl e fo r mor e mothers , eve n thoug h 
not cohabitin g wit h th e father s o f thei r children , t o choos e t o kee p 
their children . Th e natur e o f adoption s ha s als o changed . Th e 
confidentiality tha t wa s insiste d upo n t o safeguar d privac y o f th e 
parties i s now considere d les s importan t an d mor e ope n adoptio n practice s 
have becom e usual . Ther e ha s a s ye t bee n n o chang e i n th e la w t o tak e 
account o f th e chang e i n publi c attitudes . 

Family La w 

Reform o f famil y la w becam e a  matter o f worldwid e interes t 
during th e 1960's . I t bega n wit h th e UN-generate d focu s o n th e right s 
of th e child . Sinc e th e famil y i s th e singl e mos t importan t uni t i n 
the lif e o f th e child , lega l protectio n o f hi s right s ha d t o b e 
considered withi n th e contex t o f famil y dutie s an d obligations . A s i n 
other countires , much discussion , consultatio n an d researc h too k plac e 
in Ne w Zealan d i n th e 1970' s abou t th e direction s tha t refor m shoul d 
take. Base d o n th e result s o f this , a  considerabl e bod y o f ne w 
legislation ha s bee n passe d betwee n 197 6 an d th e present , an d th e vie w o f 
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family functionin g whic h shape d i t ca n b e clearl y discerned . 

Marriage i s n o longe r th e crucia l facto r i n th e lega l 
definition o f th e family . Th e chang e bega n wit h th e passag e o f th e 
Status o f Childre n Ac t i n 1969 . B y it s provision s th e relationshi p 
of mothe r an d fathe r t o thei r childre n i s determine d withou t referenc e 
to th e statu s o f th e relationshi p betwee n th e parents . Th e principl e 
of equalit y o f th e sexe s underlie s muc h o f th e ne w la w concernin g th e 
rights an d responsibilitie s o f th e partner s durin g marriag e an d a t it s 
dissolution. Th e whol e approac h t o th e breaku p o f marriag e ha s 
altered, an d thi s i s symbolise d b y th e replacemen t o f th e ter m "divorce " 
with th e 1  ess prerogative "dissolutio n o f marriage" . Th e concep t o f 
matrimonial faul t ha s gon e takin g wit h i t al l th e differen t ground s fo r 
divorce whic h use d t o b e available . Thes e ar e no w replace d b y th e 
single requiremen t o f proo f o f th e breakdow n o f marriage . 

The wa y th e la w i s administere d ha s change d als o wit h th e 
establishment o f Famil y Court s an d th e provision s fo r makin g counsellin g 
and conciliatio n availabl e a t al l stage s o f famil y conflict . Welfar e 
assistance t o eas e unnecessar y financia l stres s ha s als o bee n buil t int o 
the new procedures . I n general , both th e ne w famil y la w an d it s adminis -
tration emphasiz e th e paramoun t importanc e o f th e welfar e o f children . 

During Marriag e 

The majority o f peopl e marry , se t u p thei r ow n famil y home s 
and hav e children . Thei r right s an d responsibilitie s durin g marriag e 
have bee n affecte d b y th e ne w legislation , whic h effectivel y bega n wit h 
the Matrimonial Propert y Ac t o f 1976 . It s provision s ar e base d o n th e 
recognition o f marriag e a s a  partnership. I t i s expecte d tha t decision -
making wil l b e shared , a s i s th e guardianshi p an d custod y o f children , 
and extends , afte r thre e year s o f marriage , t o equa l share s i n matrimo -
nial propert y unles s ther e wer e circumstance s whic h woul d mak e th e pre -
sumption o f equa l share s a  gros s distortio n o f justice . Th e chang e i n 
the lega l approac h t o marriage ca n perhap s mos t clearl y b e see n i n th e 
matter o f maintenance . Eac h partne r ha s a  duty t o maintain th e othe r if , 
for an y on e o f a  number o f state d reasons , tha t partne r i s unabl e t o 
meet hi s o r he r reasonabl e needs . Thes e reason s ar e a s follow s -  physica l 
or mental disability , th e inabilit y t o ge t a n appropriat e jo b tha t pay s 
enough, o r bein g th e home-make r an d responsibl e fo r th e car e o f dependan t 
family members . A  clai m t o maintenance ma y als o b e allowe d s o tha t a 
spouse ma y pursu e a  course o f furthe r educatio n o r training . Therefore , 
unless th e fact s indicat e otherwise , both spouse s wil l b e treate d a s 
responsible adult s wit h a  duty t o meet thei r ow n reasonabl e needs . 

Normally, question s abou t wha t shar e eac h spous e shoul d b e 
deemed a s havin g i n matrimonial property , o r actua l divisio n o f suc h 
property onl y aris e upo n separatio n o r dissolutio n o f marriage . No w 
the interes t o f eac h part y i n suc h propert y ca n b e protecte d whil e th e 
parties ar e stil l livin g together . Fo r example , i f th e ownershi p o f 
the matrimonial hom e i s i n th e nam e o f on e spouse , th e othe r ma y protec t 
his o r he r interes t b y notic e o n th e title . Th e divisio n o f matrimonia l 
property ca n als o b e applie d fo r a t an y tim e t o protec t a  spouse' s 
share wher e ther e i s a  brankruptcy o r wilfu l waste . 

It i s not onl y propert y right s tha t ar e no w protected . 
Mounting concer n ha s bee n expresse d abou t th e victim s o f domesti c 
violence wh o wer e ofte n denie d th e assistanc e the y coul d hav e claime d i f 
their assailant s wer e no t famil y members . Th e police , understandably , 
have alway s bee n reluctan t t o interven e i n famil y disputes , particularl y 
when complaint s wer e highl y likel y t o b e withdrawn , an d thei r ow n power s 
were no t well-defined . Th e Domesti c Protectio n Ac t 198 2 ha s brough t 
together an d adde d to , th e variet y o f order s whic h a  victim o f domesti c 
violence seekin g protectio n ma y no w appl y for . 
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Protection ma y b e sough t b y mean s o f a  non-violence orde r 
which permit s arrest s withou t warrant . A  non-molestation orde r ca n b e 
obtained tha t wil l protec t fro m violenc e b y forbiddin g entr y t o th e 
victim o r potentia l victim' s plac e o f residence , o r fro m molestatio n 
in th e stree t o r an y publi c plac e o r eve n b y telephone . A  non-molesta -
tion orde r ca n b e applie d fo r a t th e sam e tim e a s a n occupatio n orde r 
or a  tenanc y order , an d ma y b e applie d for , i f needed , wher e ther e i s 
a separatio n orde r o r a  separatio n agreemen t i n force . Th e makin g o f 
such order s i s dependen t upo n th e cour t bein g satisfie d tha t 'it i s 
necessary fo r th e protectio n o f th e applican t o r i n th e interest s o f 
the children . 

The right s o f th e perso n agains t who m suc h a n orde r i s mad e 
are take n accoun t o f i n th e legislation . A  perso n arreste d withou t 
warrant wher e a  non-violence orde r i s i n forc e ca n onl y b e detaine d b y 
the polic e fo r u p t o twenty-fou r hours . Th e intentio n i s t o provid e 
a tim e fo r temper s t o coo l dow n an d som e hel p obtained , i f thi s i s 
necessary. I n orde r t o protec t persons , but leav e tim e fo r a  mor e 
considered decisio n o n th e merits o f th e case , interi m order s ca n b e 
obtained quickly . Bot h side s wil l normall y b e hear d befor e a  fina l 
order i s made. 

Separation 

Separation ha s fo r man y year s bee n th e preferre d groun d fo r 
applications fo r divorce . This , n o doubt , influence d th e decisio n o n 
the way th e la w shoul d b e reformed . Th e onl y groun d fo r th e dissolu -
tion o f marriage no w i s tha t "th e marriag e ha s broke n dow n irreconcilably" , 
The proo f o f marriag e breakdow n i s tw o years ' separatio n wit h n o hop e o f 
reconciliation afte r counsellin g an d mediatio n hav e bee n tried . 

Parties ma y separat e fo r an y o f a  number o f reasons , no t 
necessarily a s a  ste p t o dissolutio n o f marriage . Right s an d obligation s 
in matters suc h a s maintenance , th e custod y o f guardianshi p o f children , 
the matrimonial hom e an d othe r propert y wil l continue , an d i t may hel p 
to have thes e sorte d ou t i n a  separatio n agreement . Thi s ca n b e usefu l 
if bot h partie s wan t th e separation . I f i t i s oppose d b y on e partner , 
the orderl y wa y t o handl e i t i s by applyin g t o th e Famil y Cour t fo r a 
separation order , accompanie d b y an y othe r orde r suc h a s a  non-molesta -
tion order , tenancy , occupatio n o r furnitur e orde r tha t ma y b e necessary . 

Normally, wher e a  separatio n orde r i s applie d for , counsellin g 
is arrange d fo r th e partie s t o se e i f thei r disagreement s ca n b e 
straightened ou t wit h hel p o f thi s kind . Thi s ma y no t b e require d i f 
there ha s bee n violence , o r i f counsellin g ha s alread y bee n tried . Fo r 
a separatio n orde r t o b e granted , th e Cour t ha s t o b e satisfie d tha t 
"there i s a  stat e o f disharmon y betwee n th e partie s t o th e marriag e o f 
such a  nature tha t i t would b e unreasonabl e fo r the m t o continue , o r 
resume cohabitation. " 

Dissolution o f Marriag e 

Proof o f separatio n o f a t leas t tw o years ' duratio n i s a n 
essential elemen t i n supportin g a  clai m tha t a  marriage ha s broke n down . 
If ther e hav e bee n durin g thi s period , time s whe n th e partie s hav e 
resumed cohabitatio n i n a n effor t t o b e reconciled , thes e wil l no t b e 
taken int o accoun t if , i n total , the y com e t o les s tha n thre e years . 

Provisions fo r counsellin g an d conciliatio n for m par t o f th e 
Family Proceeding s Ac t 198 0 which deal s wit h separatio n an d th e dissolu -
tion o f marriage . Eithe r spous e ca n as k fo r counsellin g service s t o 
be arrange d throug h th e Famil y Cour t befor e th e decisio n t o tak e lega l 
proceedings, o r afte r suc h proceeding s hav e begun . Sinc e th e cour t ha s 
to be satisfie d tha t th e marriage ha s broke n dow n beyon d hop e o f recon -
ciliation befor e grantin g a  dissolution , i t ha s th e dut y o f helpin g th e 
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to explor e th e possibilitie s o f reconciliatio n throug h counsellin g o r 
other appropriat e help . Th e Court' s dut y als o extend s t o helpin g couple s 
who wan t thei r marriag e dissolve d t o reac h agreemen t o n a s man y matter s 
as possibl e befor e a  hearing i n court . Befor e a n orde r dissolvin g a 
marriage i s made, th e Cour t ha s t o b e satisfie d tha t prope r arrangement s 
have bee n mad e fo r dependen t children , o r tha t ther e i s goo d reaso n wh y 
these hav e no t bee n made . 

Legal ai d provisio n i n famil y la w case s throw s a n interestin g 
side-light o n th e vie w th e la w take s o f marriag e breakdown . Lega l ai d 
may b e availabl e i n al l famil y matter s excep t th e actua l applicatio n 
for dissolutio n o f marriage . Thi s serve s t o underlin e th e responsibilit y 
of th e spouse s fo r th e decisio n the y tak e t o en d th e marriage. I t ma y 
also caus e spouse s t o thin k twic e befor e contestin g th e application , 
and stee r the m towar d les s adversaria l mean s o f dealin g wit h th e matter . 

Though misconduc t i s no longe r considere d i n a n applicatio n 
for dissolutio n o f marriage , i t ha s no t entirel y disappeare d fro m th e 
field o f famil y law . A  parent's misconduc t wil l no t "be take n int o accoun t 
in determinin g th e awar d o f custod y o f a  dependent chil d unless , i n th e 
judgment o f th e court , i t will affec t th e welfar e o f tha t child . S o fa r 
as th e divisio n o f matrimonia l propert y i s concerned , th e misconduc t o f 
a partne r wil l no t normall y overtur n th e equa l share s rul e i n marriage s 
of mor e tha n thre e years ' duration . T o d o so , i t would hav e t o b e gros s 
misconduct, whic h ha d significantl y affecte d th e matrimonia l property . 
But th e cour t ha s a  discretio n i n decidin g ho w th e divisio n shoul d b e 
implemented, an d misconduc t o f on e spous e migh t affec t tha t decision . 

Matrimonial Propert y an d th e Matrimonia l Hom e 

The majo r par t o f th e matrimonia l propert y i n most marriage s 
is likel y t o b e th e matrimonia l home . Othe r matrimonia l propert y 
consists o f th e content s o f th e home , propert y acquire d befor e th e 
marriage fo r tha t purpos e an d propert y acquire d durin g marriag e excep t 
for tha t receive d b y on e o f th e spouse s a s a n inheritanc e o r a  gift . 
It had com e t o b e expecte d tha t wher e ther e wer e dependen t childre n o f 
school age , th e spous e wh o ha d custod y o f the m woul d hav e exclusiv e us e 
of th e matrimonial hom e unti l th e childre n lef t school . Eac h spous e 
would the n b e entitle d t o receiv e hi s o r he r shar e i n th e property . 
With th e principl e o f equa l share s bein g enshrine d i n th e Matrimonia l 
Property Ac t 197 6 ther e ha s obviousl y bee n som e reconsideratio n o n thi s 
point, an d divisio n o f share s i n th e matrimonia l hom e ma y b e ordere d 
even whe n youn g childre n ar e involved . 

The presumptio n o f equa l share s i n matrimonial propert y ca n 
be displace d i f i t ca n b e show n tha t on e spous e ha s mad e a  substnatiall y 
greater contributio n t o th e marriag e tha n th e other . Contributio n ca n 
take man y form s -  not jus t th e provisio n o f mone y o r property . Th e 
care o f dependent s an d th e managemen t o f th e hom e wil l b e take n int o 
account. Assistanc e o r suppor t give n t o th e othe r spous e fo r th e 
purpose o f trainin g o r employmen t wil l b e assesse d a s contribution . 

Matrimonial propert y no w include s superannuatio n earne d fro m 
contributions mad e afte r th e celebratio n o f th e marriage . Sinc e th e 
payments o f superannuatio n benefit s ar e likel y t o tak e place som e year s 
after th e dissolutio n o f th e marriage , th e amoun t t o which a  spous e i s 
entitled woul d hav e t o b e assessed . Spouse s ar e encourage d t o ente r 
into agreement s guarantin g fai r share s i n th e benefits , and th e cour t 
may mak e a n orde r o n thi s basis . Th e manager s o f superannuatio n fund s 
are boun d b y th e cour t order . 
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Business o r farm s ar e no t treate d a s par t o f matrimonia l 
property, an d ther e ar e n o rule s a s t o ho w th e asset s shal l b e divided . 
If th e partie s d o no t agre e o n this , th e cour t wil l mak e a  decisio n o n 
the matter takin g int o consideratio n th e bes t interest s o f th e parties . 
It ha s bee n note d tha t th e kin d o f disruptio n tha t i t ha d bee n feare d 
would ensur e fro m th e divisio n o f far m an d busines s asset s ha s no t 
occurred. 

Maintenance 

The ne w approac h t o th e maintenanc e obligatio n o f spouse s 
during marriage , which ha s alread y bee n described , applie s als o durin g 
separation an d upo n dissolutio n o f marriage . I t i s no t pas t service s 
but futur e reasonabl e need s whic h determin e th e duratio n an d th e amoun t 
of maintenanc e awarded . Eac h part y i s expecte d t o b e abl e t o provid e 
for hi s o r he r own . needs. Maintenanc e ma y however , b e awarded , wher e 
a spouse' s earnin g capacit y ha s bee n impaire d b y househol d responsi -
bilities, fo r a  period o f tim e sufficien t t o enabl e the m onc e agai n 
to provid e for  hersel f o r himself . Th e amout n awarde d ma y tak e int o 
account th e expense s o f an y trainin g o r furthe r educatio n tha t ma y b e 
necessary i f a n appropriat e jo b i s t o b e obtained . Normally , long -
term paymen t o f maintenanc e i s no t envisaged . I t ha s bee n describe d 
as "rehabilitative " i n nature . Th e onl y exceptio n i s where ag e an d 
the duratio n o f th e marriag e make s continue d paymen t o f maintenanc e 
reasonable an d just . 

Re-marriage i s steadil y becomin g mor e common , thoug h me n 
tend t o re-marr y mor e ofte n an d ealie r tha n women . Th e numbe r o f 
solo-parent familie s wit h dependen t childre n heade d b y wome n suggest s 
one reaso n wh y re-marriag e ma y b e mor e difficul t fo r women . Sinc e a 
parent's obligatio n t o suppor t hi s childre n remains , no matte r wha t 
his marita l status , a man ca n fin d himsel f wit h maintenanc e obligation s 
to tw o familie s withou t th e mean s t o mee t them . Ther e ar e limitation s 
which a  cour t mus t recognis e i n making a n orde r fo r th e paymen t o f 
maintenance. A  perso n canno t b e ordere d t o pa y a n amoun t whic h woul d 
deprive himsel f o r hersel f o f a  reasonabl e standar d o f living . Thi s 
covers provisio n fo r th e need s o f a  dependen t livin g wit h hi m o r her . 
It become s obviou s then , tha t wher e a  person remarries , i t i s th e 
second famil y whic h ha s th e prio r clai m t o b e maintained . Th e stat e 
then ha s th e responsibilit y t o maintain th e firs t famil y i f th e ex -
spouse a t th e hea d o f i t canno t d o so , thoug h a  clai m ma y b e mad e 
against th e othe r b y th e Stat e fo r whateve r h e ma y b e deeme d t o b e abl e 
to affor d t o contribute . 

The ne w law s regardin g maintenanc e tak e int o accoun t th e 
responsibility o f th e stat e t o provid e long-ter m maintenanc e fo r thos e 
unable t o maintain themselves , an d recognise s tha t th e breakdow n o f 
marriage ma y creat e circumstance s i n which claim s fo r welfar e benefit s 
may b e made. Suc h a  situatio n i s describe d above . Als o long-ter m 
maintenance wil l no t b e require d fo r a n ex-spous e o n th e ground s tha t 
the othe r canno t maintai n himsel f o r hersel f becaus e o f physica l o r 
mental incapacity , o r failur e t o obtai n employment . Bu t parent s ar e 
still liabl e t o maintain thei r childre n u p t o th e ag e o f sixteen , an d 
this ca n b e extende d t o twent y dependin g o n thei r educationa l status . 

There wil l still , therefore , b e maintenance order s whic h 
may fro m tim e t o tim e no t b e paid . Enforcemen t throug h cour t proces s 
has neve r worke d well , wit h consequen t hardshi p t o th e recipients . 
Enforcement o f suc h order s ha s no w becom e th e responsibilit y o f th e 
Department o f Socia l Welfare . Th e Maintenanc e Officer s hav e a  variet y 
of powers,particularl y i n relatio n t o wage s an d property , t o assis t 
them, an d recen t figure s issue d b y th e Departmen t o f Justic e o n main -
tenance recover y suggest s tha t th e administrativ e approac h t o th e proble m 
is working rathe r bette r tha n th e judicial . 
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The Liabl e Paren t Contributio n Schem e i s anothe r administrativ e 
development designe d t o streamlin e benefi t paymen t an d recover y i n th e 
case o f th e sol o paren t wit h dependen t childre n wh o i s entitle d t o 
a domesti c purpose s benefit . Ther e i s n o longe r an y requiremen t tha t a 
person seekin g a  benefit shoul d tr y t o obtain , eithe r b y cour t orde r 
or agreement , maintenance fro m th e liabl e partner . Instead , upo n appli -
cation fo r benefit , th e finance s o f th e liabl e paren t ar e assesse d 
administratively, an d th e amoun t tha t h e woul d b e require d t o reimburs e 
the stat e worke d ou t afte r takin g al l th e circumstance s int o account . 
There i s opportunit y fo r objectio n t o th e assessment , bu t whe n i t i s 
fixed, i t become s enforceabl e i n th e sam e wa y a s an y othe r maintenanc e 
order o r agreement . Becaus e thi s schem e applie s t o parents , i t i s 
assessed o n th e basi s o f chil d support , but thi s i s fixe d s o a s t o enabl e 
the mother t o provid e th e neede d care . I n thi s sens e i t doe s no t diffe r 
significantly fro m th e principle s applie d i n th e determinatio n o f 
maintenance i n othe r circumstances . Th e genera l feelin g tha t parent s 
should no t lightl y b e allowe d t o escap e fro m thei r responsibilitie s 
to maintain thei r childre n i s expresse d i n th e amendmen t t o th e schem e 
which no w require s a  minimum paymen t o f te n dollar s a  week fro m ever y 
liable paren t unles s th e seriou s hardshi p provisio n applies . 

Children: Guardianship , Custod y an d Acces s 

Under th e Statu s o f Childre n Ac t 1969 , th e relationshi p o f 
parent an d chil d i s determine d withou t regar d t o th e marita l statu s o f 
the parents . Wher e parent s ar e married , th e presumption s abou t th e 
identity o f bot h parent s apply . Wher e the y ar e not , i t i s normall y 
the identit y o f th e fathe r whic h need s t o be established . Thi s ca n b e 
done b y a  declaration o f paternity , a  paternity order , by registratio n 
on th e certificat e o f birth , admissio n i n proceeding s o r b y bein g 
appointed a s guardian . Th e Guardianshi p Ac t 196 8 provide s tha t bot h 
parents ar e th e natura l guardian s o f th e chil d provide d tha t the y wer e 
married o r wer e livin g togethe r a s ma n an d wif e a t th e tim e o f birth . 
If the y wer e no t livin g together , th e mothe r i s deeme d t o b e th e sol e 
guardian, bu t th e fathe r ha s a  righ t t o appl y t o th e cour t t o b e 
appointed o r t o b e declare d a  guardian . 

As join t guardians , parent s shar e th e custod y o f th e chil d an d 
the righ t t o dtermin e ho w h e shal l b e brough t up . Thi s situatio n 
continues eve n whe n th e parent s separate , thoug h circumstance s ma y requir e 
that a  decision b e take n abou t custody , whic h involve s possessio n an d 
day t o da y car e o f th e child . Wher e th e parent s separate , the y ar e 
encouraged t o com e t o a n agreemen t abou t suc h matter s a s custod y an d 
access fo r th e non-custodia l parent . Suc h agreement s i f the y see m 
reasonable t o court , will normall y b e approve d an d mad e th e basi s o f 
an order . Wher e ther e i s n o agreement , th e cour t wil l hav e t o decide . 
The Guardianshi p Ac t no w state s quit e clearl y tha t regardles s o f th e ag e 
of th e child , ther e wil l b e n o presumptio n i n favou r o f eithe r parent . 
The welfar e o f th e cil d i s th e paramoun t consideratio n i n comin g t o a 
decision abou t custod y an d access . Thi s i s obviousl y a n are a i n whic h 
the ne w counsellin g an d conciliatio n service s availabl e throug h th e 
Family Court s ca n b e mos t useful . 

Unmarried Partner s 

The growt h i n th e numbe r o f peopl e livin g togethe r withou t 
marriage ha s bee n referre d t o earlier . Thoug h a s parent s the y hav e 
the sam e right s an d responsibilitie s i n relatio n t o thei r chil d a s d o 
married partners , i n thei r right s an d dutie s toward s eac h other , th e 
situation i s rathe r different . 
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This ca n perhap s mos t clearl y b e see n whe n a  decision need s t o 
to b e mad e abou t th e ownershi p o f propert y acquire d whil e livin g 
together. Generall y a  clai m ha s t o b e supporte d b y proo f eithe r o f 
ownership o r financia l contributio n t o it s purchas e o r upkeep . Unles s 
an agreemen t t o th e contrar y ca n b e proved , a n unmarrie d partne r wh o 
stays a t hom e t o car e fo r th e childre n an d d o th e housework , wil l no t 
be entitle d t o shar e i n eithe r th e hom e o r it s furnishing s whe n ther e i s 
a separation . Th e onl y rea l protectio n i s a n agreement , preferabl y a 
written' agreement, betwee n th e parties . Sensibly , right s an d obligation s 
should b e agree d befor e cohabitatio n begins , but i t i s very unlikel y 
that suc h ste p wil l b e take n b y peopl e wh o ar e embarkin g o n wha t mos t 
believe t o b e a n ope n relationship , withou t strings . 

As ha s bee n note d above , th e la w ha s move d i n th e matter o f th e 
claim t o maintenanc e o f a n unmarrie d paren t a s distinc t fro m a n unmarrie d 
partner. I f suc h a  parent has , or ha s had , custod y o f th e childre n o f 
the partnership , a  clai m ca n b e mad e agains t th e othe r paren t fo r 
personal maintenance . Th e wa y th e cour t exercise s it s discretio n t o 
award maintenanc e i n thi s cas e i s th e sam e a s i n othe r cases . I t decide s 
whether, takin g al l th e circumstance s o f bot h partner s int o account , i t 
is reasonable , o r desirabl e tha t maintenanc e shoul d b e ordered . 

If th e relationshi p betwee n th e unmarrie d partner s ca n b e show n 
to be "i n th e natur e o f marriage" , the y wil l b e entitle d t o socia l welfar e 
benefits i n th e sam e wa y tha t marrie d person s are . I f th e relationshi p 
does no t fal l int o tha t category , the n th e entitlemen t wil l b e different . 
For example , a  domesti c purpose s benefi t i s availabl e fo r sol o parent s 
with dependen t children , but ma y no t b e awarde d i f ther e i s cohabitation . 

Non-violence an d no n molestatio n order s wer e mad e availabl e i n 
1982 t o unmarrie d partners . No-violenc e order s ca n als o b e applie d fo r 
by person s wh o ar e th e victim s o f violenc e b y relative s othe r tha n thei r 
partners o r parents . I n thi s an d othe r ways , i t seem s tha t th e la w i s 
giving greate r weigh t t o th e realitie s o f th e relationship s betwee n 
family member s an d les s t o thei r status . 

Social recognitio n o f non-marita l relationship s ha s outstrippe d 
legal recognition , bu t ther e ar e sign s tha t th e court s acknowledg e tha t 
it i s unrea l t o trea t partner s a s thoug h the y wer e strangers . Ther e ha s 
been n o chang e i n th e la w yet , s o a  more realisti c approac h depend s o n 
judicial initiative . 

Family Court s 

The Famil y Court s Ac t 198 0 establishe d a  syste m o f famil y court s 
in Ne w Zealand . Thes e bega n t o operat e o n th e 1s t Octobe r 1981 . The y 
are a n importan t par t o f th e refor m o f famil y la w tha t ha s bee n brough t 
about b y th e variou s Act s tha t hav e bee n reviewe d above . I t ha s lon g 
been recognise d tha t amicabl e settlemen t o f famil y disagreement s wil l 
not b e achieve d b y adversaria l proceeding s i n court , and tha t a  bette r 
way o f dealin g wit h dispute s wa s needed . Thi s th e Famil y Court s ai m 
to provide . 
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The Famil y Cour t differ s fro m th e loca l Distric t Court , o f 
which i t i s a  division , i n a  number o f ways . Th e formalit y o f a  cour t 
hearing i s reduce d t o a  minimum. Sitting s ar e hel d i n private , an d th e 
proceedings ar e confidential . Ever y effor t i s made t o achiev e som e 
measure o f agreemen t betwee n th e partie s i n th e settlin g o f thei r 
difficulties, bu t wher e thi s i s not possible , th e issues an d th e reason s 
for decision s shoul d a t leas t b e understoo d b y them . Som e o f th e 
provisions relatin g t o counsellin g an d conciliatio n hav e alread y bee n 
described. I t i s th e availabilit y o f hel p o f thi s kin d whic h distinguishe s 
the Famil y Court . 



Larger Famil y Court s hav e residen t Judge s an d counsellin g co -
ordinators; smalle r one s ar e service d part-tim e b y selecte d Distric t 
Court Judges , and ther e ar e arrangement s t o meet th e counsellin g 
requirements. Couple s havin g difficultie s nee d no t wai t unti l thei r 
problems ar e grea t enoug h t o requir e a  cour t hearin g fo r thei r settle -
ment. Eithe r spous e ca n a t an y tim e g o t o th e Registra r o f th e Famil y 
Court, i f i t i s a  larg e one , or a  court office r i f i t i s a  smal l one , 
and as k fo r counsellin g t o b e arranged . Th e mai n counsellin g agenc y 
is th e Marriag e Guidanc e Council , but hel p ca n b e obtaine d fro m othe r 
services suc h a s thos e offerin g financia l advice , help wher e ther e i s 
drug o r alcoho l abuse , or an y othe r hel p tha t ma y b e needed , fo r exampl e 
from communit y o r churc h socia l services . Th e hop e i s tha t earl y hel p 
may preven t seriou s problem s developing . 

As describe d above , both counsellin g an d conciliatio n hav e a 
part t o pla y whe n famil y matter s com e befor e th e Court . Th e Famil y 
Court Judg e can , fo r example , as k th e Registra r t o arrang e a  Mediatio n 
conference wit h th e husban d an d wif e t o se e i f a  settlemen t ca n b e 
reached o n suc h matter s a s maintenance , custod y an d access , where th e 
parties canno t reac h agreement . H e ma y as k a  socia l worke r fro m th e 
Department o f Socia l Welfar e t o investigat e an d prepar e a  repor t o n 
the arrangement s fo r dependen t childre n wher e a  dissolution o f marriag e 
is being sought . Othe r reports , medical, socia l o r psychiatric , ca n b e 
asked for , i n circumstance s wher e th e welfar e o f childre n ma y b e 
affected. An d sinc e th e welfar e o f childre n i s th e paramoun t considera -
tion i n th e disposa l o f an y matter s i n which the y ar e concerned , th e 
Judge ma y appoin t a  lawye r t o represen t thei r interests . 

The Court' s jurisdictio n embrace s nearl y th e whol e rang e o f 
family matter s -  adoption, guardianship , custod y an d access , consent s 
for minor s t o marry, th e maintenanc e o f children , o f marriag e partner s 
and o f th e unmarrie d paren t o f a  child , separation , dissolutio n o f 
marriage, matrimonia l property , occupatio n o f th e hom e an d non-molesta -
tion, an d proceeding s relatin g t o th e establishmen t o f th e paternit y o f 
a chil d bor n ou t o f wedlock . Bu t i t doe s no t hav e jurisdictio n ove r 
matters arisin g unde r th e Childre n an d Youn g Person s Act . Car e proceed -
ings, chil d abus e an d th e like , thoug h eminentl y famil y matters , fal l 
outside o f it s scope , thoug h th e handlin g o f suc h matter s migh t wel l 
benefit fro m th e counsellin g service s o f th e Famil y Court . I t has bee n 
announced tha t th e inclusio n o f thes e matter s i n th e jurisdictio n o f 
the Famil y Cour t wil l b e considere d a t a  futur e time . 

The reactio n t o th e introductio n o f Famil y Courts , by lawyer s 
and judge s a s wel l a s b y th e public , ha s bee n positive . I t ha s bee n 
welcomed a s a  necessary an d integra l par t o f th e large-scal e refor m o f 
family la w tha t ha s bee n takin g plac e ove r th e las t eigh t years . 

Some Observation s 

It i s noteworthy tha t whil e th e streamlinin g o f th e la w an d 
procedures relatin g t o th e dissolutio n o f marriag e ha s resulte d i n som e 
increase i n th e numbe r o f dissolutions , thi s ha s bee n les s tha n thos e 
opposing "easier " divorc e migh t hav e expected* . I t i s clea r tha t th e les s 
stressful join t applicatio n procedur e i s welcomed. Nearl y a  thir d o f th e 
dissolutions ordere d sinc e th e chang e i n th e la w hav e bee n th e resul t o f 
joint applications . I t would see m likel y tha t afte r thi s firs t surge , 
the number s o f application s will , a s i n th e pas t afte r eac h chang e i n 
legislation, fal l bac k t o lowe r levels , somewher e aroun d si x t o 
seven thousan d a  year . 

91 



Notes o n th e chapte r o n Ne w Zealan d 

Acknowledgement i s made o f th e ver y considerabl e assistanc e o f th e 
Department o f Justice , Ne w Zealand . Mos t o f th e materia l o n whic h 
this chapte r i s base d wa s supplie d b y them . 

Statistics wer e take n from : 
1981 Censu s o f Populatio n an d Dwellings , Household s an d Families , 
Information Release , Jul y 1983 . 

World Table s fro m th e Worl d Ban k Secon d Editio n 1980 . 

Use was als o mad e o f paper s presente d t o th e Ne w Zealan d Demographi c 
Society an d appearin g i n Populatio n Revie w i n 1981 , 198 2 an d 1983 . 

Of th e sociologica l materia l consulted , particula r us e wa s mad e o f 
the followin g : 

The Ne w Zealan d Famil y an d Socia l Change : A  Tren d Analysi s M.G . Vosburgh , 
Occ. Paper s i n Sociolog y an d Socia l Welfar e N o 1  Vi . Universit y o f 
Wellington 1978 . 

Urban Wome n Revise d 1981 . 

The Economi c Life-Cycl e o f th e Moder n Ne w Zealan d Famil y B . Easton , 
Australia an d Ne w Zealan d Journa l o f Sociolog y Vol . 1 3 No. 1 . 

The followin g provide d usefu l material : 

The Socia l Developmen t Counci l Paper s 

The Welfar e State ? Socia l Polic y i n th e 1980' s N.Z . Planning Counci l 

Pamphlets o n Famil y La w an d Relate d Issue s i n th e Famil y La w Serie s 
issued b y th e Departmen t o f Justice , Wellington . 

Living Togethe r Ne w Zealan d La w Societ y Mar y 1982 . 

The pape r o n Ne w Zealan d Famil y La w -  Department o f Justic e 

Legislation referre d t o i n th e text ; 

Adoption Ac t 195 5 
Guardianship Ac t 196 8 amende d 198 0 
Status o f Childre n Ac t 196 9 
Equal Pa y Ac t 197 2 
Children an d Youn g Person s Ac t 197 4 
Matrimonial Propert y Ac t 197 6 
Human Right s Commissio n Ac t 197 7 
Family Proceeding s Ac t 198 0 
Family Cour t Ac t 198 0 
Domestic Protectio n Ac t 198 2 
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