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Introduction 

The ecclesiastica l origi n o f Englis h famil y la w i s stil l discernible , 
most noticeabl y i n th e pac e an d natur e o f it s reform . Th e la w whic h th e 
settlers, colonist s an d administrator s too k wit h the m aroun d th e worl d wa s 
based upo n th e Anglica n Church' s conceptio n o f acceptabl e famil y formatio n 
and functioning . I n th e previou s chapters , examples o f th e wa y som e 
Commonwealth countrie s hav e modifie d an d altere d thi s la w t o sui t thei r 
own need s ha s bee n described . Suc h chang e ha s usuall y followe d th e 
achievement o f independenc e an d a  growing awarenes s o f thei r ow n distinct -
ness. Th e pac e o f chang e ha s gathere d momentu m durin g th e las t tw o 
decades. Bearin g thes e circumstance s i n mind, i t i s not surprisin g tha t 
reform ha s take n plac e mor e slowl y i n Englan d tha n elsewhere . 

Much ha s bee n writte n abou t th e famil y i n England durin g th e las t 
fifty years . Generally , th e literatur e fall s int o tw o categorie s -  on e 
arising fro m th e concer n fel t abou t th e inequitie s i n th e treatmen t o f 
individual famil y member s unde r th e law , particularly i f ther e wa s conflic t 
between them , an d th e secon d reportin g th e result s o f th e investigation s o f 
various aspect s o f famil y lif e an d functionin g b y socia l scientist s i n a 
variety o f disciplines . O f th e two , th e latte r ha s ha d th e greate r effect . 
Research finding s wer e instrumenta l i n creatin g th e socia l theor y o n whic h 
the Beveridg e Repor t wa s based , an d helpe d t o la y th e foundatio n o f th e 
welfare state . 

The familie s tha t tend to com e int o publi c notic e ar e thos e wit h 
problems. Th e operatio n o f th e welfar e stat e ha s th e effec t o f bot h 
heightening th e perceptio n o f problem s an d o f apparentl y increasin g th e 
numbers o f familie s wit h problems . Perhap s th e publi c perceptio n o f th e 
growth o f proble m familie s ma y b e i n par t du e t o a n attitud e expresse d 
by th e Workin g Part y o n Marriage Guidanc e (Marriag e Matter s p.23) : "Ther e 
seems t o b e a t th e hear t o f th e highl y develope d welfar e stat e a n unrea l 
assumption tha t solution s exis t t o al l th e problem s o f life... " Thi s 
problem-oriented vie w o f th e famil y i n England i s a  distorting one . A 
better perspectiv e o f th e wa y familie s functio n ca n b e gaine d fro m th e 
statistics publishe d i n Socia l Trends . (HMS O 1981) . 

The Famil y i n Englan d 

Demographic change s i n th e populatio n hav e noticeabl y affecte d 
marriage patterns . A t th e age s belo w thos e affecte d b y th e Secon d Worl d 
War, ther e i s a surplu s o f men ove r wome n -  a change i n th e rati o whic h 
has al l bu t eliminate d th e spinster s wh o wer e suc h a  featur e i n th e live s 
of families . Th e resul t i s tha t b y th e ag e o f fift y ove r 90 % of both me n 
and women wil l be , or will hav e bee n married . A t presen t counting , thos e 
who ar e divorce d an d no t remarrie d ar e unde r 5%  of th e population . Th e 
great majorit y o f childre n wil l gro w t o adulthoo d wit h thei r natura l 
parents. Longe r expectatio n o f lif e ha s helpe d t o chang e attitude s 
towards divorc e an d remarriage an d th e growin g numbe r o f wome n 
employed outsid e th e hom e ha s necessaril y affecte d attitude s t o famil y 
functioning. 

The famil y wa s define d i n th e Fine r Repor t o n One-Paren t Familie s 
p.62) a s "a n institutio n whic h regulate s sexua l relations , provide s fo r th e 
rearing an d socialisatio n o f th e youn g an d secure s th e transmissio n o f 
property." Al l thes e function s hav e characterise d th e famil y ove r time , 
but th e definitio n doe s no t giv e an y indicatio n o f th e differin g emphase s 
that hav e bee n give n t o thos e function s a t differen t times , no o f th e 
changing demand s tha t bot h famil y member s an d societ y hav e mad e upo n th e 
institution. Th e Wester n mode l o f marriage ha s change d greatl y durin g 
the las t century . Th e emphasi s ha s move d fro m th e procreatio n an d rearin g 
of childre n an d th e transmissio n o f propert y t o th e importanc e o f th e 
conjugal relationship . Thi s i s i n tur n beginnin g t o giv e wa y th e vie w tha t 
"personal developmen t an d satisfactio n ar e cor e value s underlyin g th e 
contemporary expectatio n o f marriage" (Marriag e Matter s p.21 ) I t woul d 
seem t o follo w fro m thi s that , a s th e Fine r Repor t remarks : "Today , 
indissoluble marriag e i s not compatibl e wit h prevalen t notion s o f marrie d 
love an d th e righ t t o persona l happiness. " 

This doe s not , however, mean , tha t th e pursui t o f suc h persona l 
happiness an d fulfilmen t wil l reduce , fo r th e majorit y o f couples , th e 
importance o f having children . A  repor t o f a  stud y o f Childlessnes s an d 
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Marital Instabilit y b y Coli n Gibso n (Journa l o f Biosocia l Science s vol.1 2 
no. 2  pp.121-32) confirm s th e finding s o f othe r researcher s tha t havin g a 
family remain s a  featur e o f ordinar y marrie d life . Failur e t o hav e 
children i s often regarde d a s inhibitin g t o bot h persona l developmen t an d 
fulfilment. 

Patterns o f fertilit y an d th e siz e o f th e averag e famil y have changed 
over th e las t hundre d years . Typicall y now , a  couple wil l hav e tw o childre n 
rather tha n th e fiv e o r mor e o f a  century earlier . Chil d bearin g an d 
the car e o f smal l childre n wil l b e compresse d int o relativel y fe w year s 
and thi s ha s resulte d i n change s bot h i n th e employmen t pattern s o f 
married woman , an d th e timin g o f chil d bearing . Th e bette r educatio n o f 
women durin g thi s perio d ha s increase d thei r chance s fo r employmen t outsid e 
the hom e an d change d thei r attitude s t o working . Bu t th e greate r equalit y 
of acces s t o employmen t an d promotio n wit h tha t enjoye d b y me n whic h migh t 
have bee n expecte d fro m thes e development s ha s faile d t o materialise fully . 
The nea r universalit y o f marriag e note d abov e ha s cause d man y t o withdra w 
from employmen t fo r varyin g period s o f time , a s ha s th e nee d t o giv e car e 
to th e elderly . Risin g economi c an d educationa l standard s throughou t th e 
population have mean t that domesti c hel p ha s largel y disappeare d an d al l 
the domesti c an d carin g function , onc e share d wit h unmarrie d relative s an d 
paid help , becam e th e responsibilit y o f th e marrie d woman . Som e suc h 
movement a s th e on e fo r women' s liberatio n wa s boun d i n tim e t o emerge . 
That me n shoul d shar e th e carin g an d rearin g function s i n th e famil y i s 
only no w beginnin g t o be accepted . 

The pos t 194 5 emergenc e o f th e welfare stat e an d th e popularisatio n 
of th e socia l science s ha s ha d a  good dea l o f influenc e i n definin g fo r 
the communit y wha t ar e acceptabl e standard s o f carin g an d rearin g withi n 
the family . Th e casewor k agencie s prove d th e perfec t vehicl e fo r securin g 
public acceptanc e o f th e ofte n speculativ e an d frequentl y contradictor y 
findings o f th e socia l scientists . Th e statutoril y define d famil y i s th e 
basis fo r th e wor k o f th e benefit-givin g agencie s an d muc h confusio n ha s 
been cause d b y th e lac k o f fi t betwee n thi s an d th e wa y man y familie s 
function. 

At presen t thre e matter s see m t o dominat e discussio n abou t th e wa y 
families d o o r shoul d function . Thes e ar e th e effec t o f a  mother workin g 
outside th e home , th e growin g resor t t o divorc e an d th e increasin g nee d fo r 
the car e o f th e elderly . 

In his pape r fo r th e Stud y Commissio n o n th e Famil y o n "Famil y Income s 
Since th e War" , Piachau d looke d a t th e contributio n o f marrie d women . H e 
concluded tha t (p.13 ) "Th e mos t importan t singl e chang e i n th e economi c 
circumstances o f familie s sinc e th e wa r ha s no t bee n an y chang e i n benefit s 
for children , bu t rathe r th e growt h o f th e two-earne r family. " H e point s 
out tha t th e numbe r o f economicall y activ e marrie d wome n ha s grow n fro m 
26% i n 195 1 t o 62 % in 1979 . Th e growt h ha s bee n mor e rapi d amongs t wome n 
with dependen t childre n bu t mos t o f thes e wor k part-time , fittin g wor k 
in with thei r domesti c responsibilities . Th e makin g o f practica l 
arrangements fo r th e car e o f th e young , an d increasingly , o f th e old , 
is often a  limitin g consideratio n o n th e abilit y o f wome n t o tak e 
available work . Variou s vie w point s hav e fuelle d a  contentious publi c 
debate o n th e matter . On e o f th e relate d issue s tha t tend s no t t o b e 
publicly discusse d i s th e effec t o f th e realisatio n b y mos t wome n tha t 
being economicall y dependen t make s the m exceedingl y vulnerabl e shoul d 
their marriage s brea k down . Sinc e i t appear s t o be conventiona l wisdo m 
that growt h i n th e numbe r o f marriage s breakin g dow n i s inevitable , th e 
incentive t o fin d som e employmen t outsid e th e hom e i s increased , thoug h 
this ma y no t b e acknowledged . Wha t i s obviou s i s tha t employemen t make s 
choices possibl e fo r man y wome n wh o withou t i t coul d onl y reac t t o th e 
choices mad e b y othe r famil y members . 

The researc h don e fo r an d summarise d i n th e Fine r Repor t provide s 
the best an d mos t comprehensiv e vie w o f th e wa y familie s functio n i n 
these times . I t point s ou t tha t no t onl y hav e expectation s abou t wha t 
is personall y achievabl e withi n marriag e changed , bu t tha t som e degre e o f 
breakdown ha s alway s bee n anticipate d an d provide d for . I n th e vie w o f 
the committee , th e stabilit y o f th e institutio n require s tha t a  secon d 
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chance a t succes s withi n i t be provide d fo r peopl e wh o faile d a t thei r 
first try . Ther e follow s a  statemen t whic h coul d usefull y b e born e i n 
mind whe n assessin g th e evidenc e o f marita l breakdown . Afte r referrin g 
to th e near-universalit y o f marriag e fo r me n an d women i n thes e time s i t 
goes o n "...give n wha t i s know n abou t suc h factor s a s th e distributio n o f 
homosexuality an d chroni c ill-health , psychologica l a s wel l a s physical , 
among th e populatio n a t large , i t i s obviou s tha t th e presen t popularit y 
of marriage mus t b e drawin g int o th e institutio n larg e number s wh o lac k 
any eviden t vocatio n fro m it . Fro m thi s poin t o f view , a  very hig h 
marriage rat e wil l lea d t o a  disproportionately hig h rat e o f breakdown. " 
(p.25) 

Pertinent t o th e consideratio n o f th e incidenc e o f marital breakdow n 
are tw o inter-relate d matters . Th e firs t i s one o f th e majo r trend s i n 
marriage note d i n Familie s i n Focu s (p.15 ) -  th e declin e i n age o f marriag e 
during th e las t century . Th e othe r i s noted i n th e statemen t i n Marriag e 
Matters (p.28 ) tha t "Man y youn g peopl e vie w marriag e a s a  goal i n itself , 
a manner o f gainin g statu s o r a n escap e fro m family , withou t recognisin g 
the qualit y o f th e relationship. " I n hi s surve y o f Marriag e i n Britai n 
1945-80, Domitia n point s ou t tha t sinc e th e Secon d Worl d Wa r ther e ha s bee n 
an averag e annua l increas e o f somewher e betwee n fiv e t o te n thousan d 
divorces. I n 198 2 ther e wer e 145,000 . I n lookin g a t th e distributio n 
in th e marriag e cycle , he note d tha t i t was a  "phenomeno n o f th e earl y 
years o f marriage", thoug h i t di d continu e throughou t th e cycle . Th e tw o 
peaks o f divorc e ar e i n th e firs t fou r year s o f marriag e an d afte r twent y 
years. 

Divorce i s of cours e no t th e onl y evidenc e o f marita l breakdown . 
The matrimonia l jurisdictio n exercise d b y th e magistrates provide s a s 
important a n indicator . Th e Fine r Repor t (pp.42-3 ) documente d th e ver y 
considerable increas e i n th e matrimonia l order s issue d i n maintenance an d 
guardianship proceeding s i n th e magistrates ' court s fro m th e beginnin g o f 
the century . I t was estimate d tha t abou t hal f o f th e wive s wh o wer e give n 
these order s wen t o n t o become eithe r petitioner s o r respondent s i n th e 
divorce courts . Th e othe r hal f coul d reasonabl y b e take n t o includ e a 
number o f marriage s tha t ha d broke n down . I t i s interestin g i n th e ligh t 
of thi s t o observ e tha t evidenc e give n b y th e Magistrates ' Associatio n t o 
the consultativ e committe e whic h reporte d i n Marriage Matter s include d 
the informatio n tha t i n 197 6 thei r court s ha d deal t wit h ove r twelv e 
thousand application s fo r matrimonial orders , and tha t thi s represente d a 
reduction i n th e numbe r o f case s hear d sinc e th e figure s availabl e t o th e 
Finer Committe e whic h stoo d a t aroun d thirt y thre e thousan d pe r year . 
It suggest s tha t som e o f th e ris e i n th e divorc e figure s ma y wel l resul t 
from peopl e by-passin g th e magistrates ' court s whic h ca n onl y offe r 
interim remedies , an d goin g straigh t fo r divorce . Thi s speculatio n wil l 
be looke d a t agai n whe n considerin g th e differen t policie s towar d marita l 
breakdown expresse d i n th e legislatio n administere d b y th e magistrates ' 
courts an d th e superio r courts . Th e poin t ha s ofte n bee n mad e tha t th e 
cases tha t com e t o cour t d o no t represen t th e tota l o f al l th e marriage s 
that hav e broke n down . Th e tru e exten t o f marriag e breakdow n ha s neve r 
been known , s o a  reliabl e compariso n wit h th e pas t canno t b e made . Wha t 
is certain i s tha t th e change d publi c attitud e t o divorc e ha s mad e i t mor e 
acceptable a s a  way t o en d a  marriage. Th e increas e i n dovorc e afte r 
twenty year s o f marriag e ma y b e i n par t du e t o th e expectatio n o f a  health y 
active lif e lastin g int o th e seventies . Th e decisio n t o en d a  marriag e 
that ha s becom e unsatisfactor y afte r twent y year s ma y b e spurre d b y th e 
thought tha t on e coul d tr y agai n wit h th e possibilit y o f anothe r twent y 
or mor e year s wit h a  different partner . 

Longer expectatio n o f lif e ha s a  more obviou s effec t o n famil y 
functioning wher e th e car e o f elderl y parent s an d othe r relative s i s 
involved. Crisi s o r Challeng e (p.10 ) document s th e increas e i n th e 
numbers o f th e elderly , -  especially grea t i n thos e ove r seventy-fiv e -
in Britain an d th e implication s fo r th e provisio n o f car e tha t aris e fro m 
this. I n 190 1 on e perso n i n ever y twent y wa s age d ove r sixty-five . B y 
1981 thi s ha d rise n t o on e perso n i n seven . Thos e age d ove r seventy-fiv e 
are no w on e i n eightee n person s i n th e population , an d th e demographi c 
trends indicat e tha t thi s figur e wil l ris e durin g th e remainin g year s o f 
this century . (p.14 ) Th e stud y note d tha t despit e th e vas t increas e i n 
the numbers , th e proportio n o f elderl y peopl e i n institution s remain s 
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about the same at it was eighty years ago, at around five per cent. The 
figures on household composition in Social Trends show that many elderly 
people, rising to forty per cent of those over seventy, live alone. Most 
of the rest live with family members, usually daughters and their families. 
Many of those living alone depend for help in household tasks and personal 
care on members of their families. 

The care of the elderly is not evenly divided among family members. 
A recent study of carers done for the Equal Opportunities Commission 
suggested that about three-quarters of those caring for elderly, dependent 
persons were women. An indication of the extent of the burden of care on 
women has been revealed by a study done on the Home Help Service in England 
and Wales in 1967. It was estimated that between the ages of thirty-five 
and sixty-four, roughly half the number of housewives could expect to be 
giving help to an elderly or infirm person. A more recent small study, 
quoted in Crisis or Challenge (p.75) showed that at any given time in 
these days there were more people involved in caring for handicapped and 

elderly dependents than there were mothers with children under sixteen. 
The difference between the care required by children and by the old should 
also be borne in mind. The physical care needed by children grows less as 
they grow older. The reverse is true of the care of the elderly, and this 
can go on for much longer. Intensive care giving is always a source of 
stress in family life, and it may be particularly so when the woman accustomed 
to earning has' to give this up in order to give care. It is conceivable that 
the need to provide care for elderly relatives may well become a factor of 
some importance in the later years or marriage. 

The three developments noted above have all to be accommodated in 
the way families function. One important influence in the way these 
adjustments are made is the view of the social services about what 
constitutes good, or at least acceptable, family functioning. For example, 
in its role as defender of the rights of children, its officers make 
judgments about the adequacy or otherwise of parents, often at what may be 
a time of particular difficulty in the family. These judgments are usually 
very difficult to overturn subsequently. The confidence of parents in the 
disciplining of their children has sometimes been undermined through 
dissapproval of their methods, though little effort seems to be made to 
help find other ways of teaching children to behave responsibly within 
the family and outside it. The possibility of being entitled to welfare 
benefits at sixteen may well, with hindsight prove to have done more harm 
than good. It certainly has become a factor to be taken into account 
because of the influence it can exercise in determining the lifestyles of 
some teenagers. The supplementary benefit rules which disentitle both 
married and cohabiting women from claiming, regardless of their 
circumstances, have caused much dissatisfaction. While it is accepted 
that there must be rules for the claiming of benefits, to the extent that 
some families in need do not fit the prototype statutory family, there is 
pressure on them to change and conform. 

There has been increasing public acceptance of cohabitation before 
marriage as well as without marriage. There is no evidence available 
about the degree of stability that such unions are likely to have. There 
seems to be little doubt, however, that they, along with the rise in 
divorces, have contributed to the noticeable growth of one-parent families. 
The economic welfare of families formed in this way has attracted much 
public concern, and perhaps the best piece of social investigation of the 
seventies - the Finer Report. Basically the problem was then, and remains 
now in spite of various welfare initiatives, the provision of adequate 
economic support. The amount of maintenance that can usually be ordered 
from the liable relative, is low and often remains unpaid. In addition, 
the mother of children born outside marriage can make no legal claim to 
be maintained by her ex-partner. The failure of cohabitation may leave 
more serious consequences than the failure of marriage. 

During the seventies, the issue of domestic violence and what should 
be the appropriate public response to it attracted much attention. That 
there is a public responsibility to protect children from cruelty has 
long been accepted, and a succession of Acts of Parliament have made it 
possible for them to be removed into the care of statutory authorities. 
Gradually, the approach to this problem has changed to the point that the 
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assumption tha t i t i s possibl e t o preven t abus e i n famil y lif e i s bein g 
widely accepted . Interventio n fo r thi s purpos e i s regarde d a s being desi -
rable i n th e cas e o f children . th e protectio n o f wive s fro m th e violenc e o f 
their husband s o r vic e vers a ha s tende d t o b e treate d a s a n altogethe r diffe -
rent matter , eve n thoug h th e tw o ar e ver y ofte n linked . Th e refuge s fo r 
battered wive s tha t hav e com e int o existenc e durin g th e las t te n years hav e 
revealed somethin g o f th e exten t o f th e proble m an d o f th e nee d t o provid e 
protection. Th e Magistrates ' Court s no w hav e th e powe r t o mak e a  rang e o f 
orders t o protec t spouse s an d childre n o f th e family . I f a  spous e ha s bee n 
injured an d furthe r injur y seem s likely , a  power o f arres t ca n b e attache d t o 
the orde r whic h enable s th e polic e t o ac t i f th e orde r i s broke n o r ther e i s 
suspicion tha t i t will be . However , ther e appear s t o b e som e reluctanc e b y 
both polic e an d court s t o mak e us e o f thi s power . 

Vigorous publi c compaign s b y smal l group s wh o espous e particula r cause s 
have becom e a  featur e o f lif e i n Britai n durin g th e las t decade . On e o f 
these whic h ha s directe d it s forc e a t th e famil y wit h th e ai m o f influencin g 
attitudes b y raisin g guil t level s i s tha t whic h espouse s th e righ t t o life , 
which involve s th e maintenanc e o f lif e a t al l costs . Th e carin g rol e o f th e 
family i s emphasise d a t th e expens e o f everythin g else . Thi s take s t o extreme s 
the shif t i n attitud e i n th e publi c polic y towar d th e famil y tha t ha s bee n note d 
elsewhere. A n experience d socia l worke r writin g fo r th e Stud y Commissio n o n th e 
Family (V . MacLeod, Whos e Child? ) remarke d (p.56) : "I t i s a s thoug h th e rela -
tionship aspect s o f famil y lif e no w tak e secon d plac e t o th e caring/nursin g 
aspects an d th e famil y i s valued fo r it s carin g capacity , rathe r tha n bein g 
seen a s a  grouping o f individual s linke d b y a  network o f relationship s whic h 
locate an d provid e statu s fo r individual s i n a  complex society. " Since , a s 
pointed ou t above , the burde n o f car e fall s o n women, i t look s a s thoug h th e 
battle fo r som e spac e fo r developmen t fo r wome n withi n famil y lif e ma y hav e t o 
be fough t al l ove r again . 

It would b e od d t o write abou t th e famil y i n Englan d an d mak e n o refere -
nce t o class . Ther e i s stil l a  good dea l o f tal k abou t clas s difference s eve n 
though ever y indicato r point s t o a n increasin g blurrin g o f th e line s betwee n 
them. Socia l researcher s see m t o hav e t o mak e mor e an d mor e strenuou s 
attempts t o fin d definition s t o separat e an d locat e them . Thoug h generall y 
of diminishin g importanc e i n predicting famil y functioning , ther e i s one are a 
in which clas s appear s stil l t o be significant . Recen t researc h o n thos e wh o 
resort t o divorc e ha s indicate d tha t a  majority o f thos e i n th e lowe r ag e 
group com e fro m th e workin g clas s (Clas s V  an d V I ) . I t may b e tha t th e 
freedom t o make a  choice whic h ha d bee n denie d thei r parent s b y economi c 
considerations stil l ha s a  certain attraction . 

In general , s o fa r a s th e famil y i n Britain i s concerne d perhap s Nobl e 
(Modern Britain , Structur e an d Chang e p.100 ) sum s u p th e experienc e o f mos t 
people whe n h e says : "Fro m th e individua l poin t o f view....i t migh t b e sai d 
that fo r mos t o f u s th e firs t fiftee n o r twent y year s o f lif e ar e spen t i n a n 
intensifying struggl e t o fre e ourselve s fro m ou r famil y whic h i s usuall y 
achieved b y settin g u p anothe r on e w e wil l spen d th e remainin g year s mor e o r 
less desperatel y tryin g t o maintain. " Th e Britis h attachmen t t o famil y lif e 
is frequentl y note d i n sociolog y texts . Thi s ma y wel l hel p t o accoun t fo r th e 
extent o f re-marriag e amon g divorce d person s whic h ha s show n considerabl e 
increase i n recen t years . Abou t thirty-fou r pe r cen t o f ne w marriage s takin g 
place i n thes e day s involv e a  re-marriag e fo r on e o r bot h o f th e spouse s 
(Families i n Focus p.44 ) 

The revie w o f th e circumstance s o f famil y lif e i n Englan d highlight s th e 
very considerabl e an d rapi d change s tha t hav e affecte d i t durin g thi s century . 
The pac e o f chang e has , i f anything , increase d a s th e centur y move s toward s 
its close . A s individual s ar e affecte d b y change , s o ther e ha s t o be adjustmen t 
in famil y lif e t o accommodat e alteration s i n thei r patter n o f living . Overall , 
family lif e i n Englan d ha s show n itsel f t o hav e remarkabl e strengt h an d fle -
xibility. I t i s i n th e natur e o f th e welfar e stat e tha t muc h attentio n i s 
paid t o th e identificatio n o f problem s an d effort s t o solv e them , an d thi s 
may hav e helpe d t o foste r a  widespread impressio n tha t th e famil y i s unde r 
threat an d foundering . "Looke d a t objectively , al l th e indicator s poin t t o 
remarkable continuin g i n England o f th e famil y uni t base d o n marriage , wit h 
children wh o gro w u p t o adulthoo d wit h thei r natur e parents , and i n which th e 
handicapped receiv e care" . Bu t i t would b e wron g t o assum e tha t th e batter y o f 
voices aimin g thei r particula r viewpoint s a t th e famil y wil l gro w an y less , an d 
that ther e wil l no t b e peopl e mad e confuse d an d uncertai n b y them . Nobl e sum s 
up th e stat e o f thing s i n thi s way : "Disintereste d observatio n o r a n examinatio n 
of what evidenc e i s available.. . shoul d convince... . tha t a  clearly articulate d 
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and self-consisten t se t o f belief s i s somethin g o f a  rarity " (i n Britain) . 
(Trevor Nobl e Moder n Britain : Structur e an d Chang e p.217 ) 

Implications fo r th e la w an d th e court s 

The abov e brie f revie w o f th e formatio n an d functionin g o f famil y lif e 
in England suggest s tha t ther e ar e certai n matter s i n which ther e wil l b e 
increasing resor t t o th e court s an d concernin g whic h ther e wil l b e change s 
in th e law . Ther e i s som e evidence t o indicat e tha t a  plateau i n th e 
applications fo r divorc e ma y shortl y b e reached . Thi s i s no t likel y t o 
apply t o divorce-relate d matter s comin g befor e th e courts . Th e divisio n 
of matrimonial propert y an d th e ofte n relate d financia l provision s fo r 
maintenance hav e become , i n changin g economi c an d socia l conditions , 
exceedingly contentiou s matters . Ne w legislatio n aime d a t achievin g a s great ' 
a measur e o f justic e a s possibl e fo r al l partie s affecte d withi n th e 
limits o f th e asset s an d opportunitie s fo r employmen t availabl e i s bein g 
actively canvassed . I t i s unlikely tha t a n eas y o r earl y solutio n ca n b e 
reached, give n th e conflictin g right s an d obligation s tha t mus t b e balance d 
in achievin g a  fai r result . Bot h a n appropriat e polic e an d a  better wa y o f 
adjudicating dispute s need s t o b e found . Unti l thi s happens , recours e t o 
the court s i n thes e matter s i s likel y t o grow . 

There i s considerabl e discontent , too , with th e wa y i n which custod y 
matters ar e handled . Thi s i s not confine d t o thos e arisin g fro m divorc e 
proceedings. Custod y order s mad e i n conjunctio n wit h othe r matrimonia l 
orders an d i n affiliatio n proceeding s ar e no w mor e likel y t o b e disputed . 
Fathers ar e beginnin g t o tak e a  fa r mor e activ e interes t i n a t leas t 
sharing th e custod y o f thei r childre n an d i t appear s tha t thi s i s a  chang e 
in attitud e tha t wil l becom e mor e widespread . Custod y battle s ar e no t onl y 
between parents . Increasingl y parent s ma y fin d themselve s i n conflic t wit h 
local authoritie s ove r th e custod y o f thei r children . Th e number s o f 
children bein g take n i n under car e an d protectio n order s i s growing . 
Parental rights , even o f thos e parent s wh o voluntaril y place d thei r 
children i n care, have bee n sharpl y curtaile d b y th e Childre n Ac t 197 5 an d 
the provisio n o f th e Chil d Car e Ac t 1980 . The y ma y b e aske d t o pa y fo r th e 
misdemeanours o f thei r children , bu t hav e n o righ t t o b e hear d eithe r 
administratively o r i n cour t whe n decision s abou t th e futur e o f thei r 
children i n car e ar e bein g taken . The y ma y no t eve n b e informed . I t i s 
probably saf e t o predic t tha t challenge s b y parent s wil l gro w i n number , 
and tha t court s wil l b e increasingl y involve d i n thei r effort s t o reasser t 
their rights , not onl y her e bu t i n othe r field s suc h a s education . 

There wil l b e som e pressur e o n th e polic e an d o n th e court s t o 
clarify thei r attitud e t o th e victim s o f domesti c violence . Alread y th e 
courts hav e s o interprete d th e la w tha t protectio n offere d t o marrie d 
spouses an d childre n ha s bee n extende d t o thos e wh o cohabi t withou t 
marriage. Voice s o n an d of f th e Benc h hav e bee n hear d t o pu t forwar d th e 
proposition th a famil y matter s shoul d b e similarl y handle d befor e th e court s 
regardless o f whether th e famil y wa s base d o n marriag e o r cohabitation . 
But ther e i s no rea l sig n tha t th e lega l distinctio n whic h remai n wil l b e 
easily discarde d whateve r th e disadvantage s fo r thos e wh o hav e chose n no t 
to marry an d thei r children . 

The Presen t Stat e o f Famil y La w 

The year s sinc e th e Secon d Worl d Wa r hav e see n muc h chang e i n bot h th e 
substance an d th e administration o f famil y law . Acces s t o th e divorc e 
courts i s now availabl e throughou t th e countr y an d th e us e o f Divorc e 
Registrars t o handle undefende d divorces , an d th e settlemen t o f financia l 
and custod y matters , where thes e ca n b e agreed , ha s considerabl y improve d 
the abilit y o f th e court s t o mee t th e increasin g demand . 

There hav e bee n change s i n th e la w relatin g t o th e ground s fo r divorc e 
and othe r matrimonia l relief , th e occupatio n o f th e right s i n th e 
matrimonial hom e an d i n othe r asset s acquire d durin g marriage , th e 
determination o f maintenance right s and , protectio n fro m domesti c violence . 
There hav e bee n variou s piece s o f legislatio n intende d t o give effec t t o 
the right s o f childre n an d provid e fo r thei r protection . Th e extensio n o f 
the provisio n o f lega l ai d t o a  wide rang e o f matrimonia l an d famil y 
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matters ha s ha d a  very considerabl e effec t o n th e practic e o f famil y law . 

The change s i n th e ground s o n which a  petition fo r divorc e o r judicia l 
separation coul d b e mad e for m par t o f th e Matrimonia l Cause s Ac t 197 3 (c.18 ) 
which consolidate s a  number o f othe r relate d enactments . Instea d o f th e 
list o f matrimonia l offences , on an y on e o f which a  petition coul d b e grounded , 
the Ac t substitute d th e on e groun d o f irretrievabl e breakdown . However , th e 
ways i n which suc h breakdow n coul d b e show n stil l mad e referenc e t o adultery , 
cruelty an d desertion , i n effec t retainin g th e notio n o f th e matrimonia l 
offence. Th e introductio n o f a n alternativ e requiremen t o f showin g tha t "th e 
respondent ha s behave d i n suc h a  way tha t th e petitione r canno t reasonabl y b e 
expected t o liv e with " him o r her , has i n effec t create d a  new matrimonia l 
offence. Onl y th e separatio n requirements , o f tw o year s wit h consen t o r fiv e 
years wher e ther e i s no agreement , see m t o fi t th e ide a o f irretrievabl e break -
down. No t surprisingly , ther e ha s bee n a  good dea l o f dissatisfactio n wit h 
the wa y th e la w ha s worked . It s ai m o f givin g dea d marriage s civilise d 
burial ha s no t reall y worke d i n general . 

After th e change s i n th e la w were mad e ther e wa s a n immediat e jum p i n 
the numbe r o f divorces . Man y o f thes e involve d peopl e wh o having bee n i n a 
matrimonial limb o fo r years too k advantag e o f th e five-yea r separatio n 
clause t o re-orde r thei r lives . Th e numbe r o f divorce s ha s rise n eac h yea r 
since 1971 , at a n averag e o f abou t te n thousan d pe r year t o th e presen t 
rate o f abou t on e hundre d an d fort y thousand . Les s tha n on e pe r cen t o f 
these divorce s ar e conteste d an d i t coul d therefor e b e assume d tha t muc h 
of th e bitternes s an d ange r ha d bee n take n ou t o f th e process . Tha t thi s 
not ofte n s o i n practic e ma y b e explaine d b y th e ground s o n whic h divorce s 
are sought . Th e Judicia l Statistic s o f 198 0 has a  breakdown o f th e ground s 
for petition . Th e larges t numbe r allege d unreasonabl e behaviou r (c.65,000) . 
Adultery wa s nex t ofte n resorte d t o (c.48,000) , an d separation , thoug h no t • 
usually oppose d onl y accounte d fo r fort y thousand . Th e tw o firs t name d 
grounds alleg e th e kin d o f matrimonial behaviou r likel y t o giv e ris e t o 
hurt an d anger , ofte n o n both sides . Al l thos e i n an y wa y involve d i n 
dealing wit h thes e matrimonia l disputes , whether a s lawyer , judge , socia l 
worker o r counsellow , agre e tha t change s i n th e la w ar e neede d t o eliminat e 
unnecessary element s o f conflic t an d giv e rea l meanin g t o th e concep t o f 
irretrievable breakdown . 

The publi c debat e ha s mad e i t clea r tha t ther e ar e man y 
different view s o n th e matter . Som e group s an d persons , alarmed b y th e 
steadily increasin g number s o f divorce s woul d lik e t o se e restraint s 
placed o n th e righ t t o petition . Som e hav e fel t tha t makin g marriag e an d 
family counsellin g mor e readil y availabl e migh t hel p i n promoting bot h 
reconciliation, o r conciliatio n wher e tha t i s not possible . Th e La w 
Society, man y o f whose member s hav e a  great dea l o f experienc e i n th e 
practice o f famil y law , have pu t forwar d a  well-argued proposa l fo r makin g 
irretrievable breakdow n th e sol e groun d fo r divorc e an d basin g thi s o n 
evidence o f on e year' s separation . The y woul d place , i n th e cas e o f ne w 
marriages, a  limitatio n o n th e righ t t o appl y fo r a  divorce. Thi s shoul d 
not b e possibl e withi n tw o year s o f marriag e unles s ther e hav e bee n 
consultations wit h a  marriage counsellin g organisatio n o r ther e ar e specia l 
circumstances. Ther e doe s no t see m t o b e an y clea r publi c consensu s o n th e 
matter an d i t seem s unlikel y tha t ther e wil l b e an y chang e i n th e nea r 
future. 

Since th e lat e sixtie s ther e ha s bee n a  good dea l o f chang e i n th e la w 
relating t o matrimonia l property . Thi s ha s falle n int o tw o parts , th e 
occupation o f th e matrimonia l hom e an d th e adjustmen t o f propert y right s 
between th e partie s t o a  divorce, judicia l separatio n o r nullit y suit , 
and th e matte r o f maintenanc e whic h i s frequentl y considere d alon g wit h 
this. I t seem s od d tha t th e tw o matter s shoul d no t hav e bee n brough t 
together i n th e Matrimonia l Cause s Ac t 1973 , since occupatio n o f th e 
matrimonial hom e i s ofte n take n int o accoun t whe n adjustin g propert y right s 
and fixin g maintenance . Also , both reflec t th e sam e significan t chang e i n 
policy. I t i s no w accepte d tha t a  wife ha s a n interes t i n th e matrimonia l 
home whic h th e la w wil l protec t eve n thoug h sh e ha s n o lega l righ t o f 
ownership no r ha s mad e an y contributio n t o it s acquisitio n othe r tha n b y 
her work withi n th e hom e i n th e car e o f th e famil y an d i n it s upkeep. Th e 
situation woul d o f cours e b e reverse d i f i t were th e husban d a t home, bu t 
in th e vas t majorit y o f case s i t i s th e wif e whos e interest s ar e protected . 
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The mos t hotl y conteste d matrimonia l matter s ten d t o b e thos e associate d 
with propert y adjustmen t betwee n th e partie s an d maintenance . Sinc e th e 
fifties, owne r occupatio n o f house s ha s steadil y increased . Toda y mor e tha n 
half th e numbe r o f house-hold s fal l int o thi s category . Th e othe r larg e categor y 
consists o f thos e wh o ren t fro m loca l authorities . Fo r man y wh o divorc e 
the matrimonia l hom e i s thei r on e substantia l asset . Whe n propert y 
adjustments hav e t o b e mad e betwee n th e parties , th e matrimonia l hom e 
necessarily play s a  larg e par t i n th e calculations . Th e la w whic h 
recognises th e righ t o f a  non-owning spous e t o occup y th e matrimonia l 
home onl y applie s durin g th e subsistenc e o f th e marriage . A n orde r 
allowing occupatio n wil l no t appl y afte r divorce , unless th e cour t ha s 
previously bee n requeste d an d ha s extende d th e occupatio n beyon d thi s date . 
Where th e hous e i s th e onl y substantia l propert y asset , occupatio n ha s t o 
be deal t wit h separatel y fro m th e divisio n o f famil y asset s betwee n th e 
parties. Normally , wher e ther e ar e dependen t children , occupatio n wil l 
be assigne d t o th e spous e wit h custody , wit h som e adjustmen t t o th e 
amount o f maintenance t o b e paid . 

When th e court' s powe r o f adjustmen t wa s limite d t o transfer s betwee n 
the partie s o r settlemen t o f th e right s o f on e fo r th e benefi t o f th e othe r 
or o f th e children , an y rea l divisio n wa s likel y t o b e postpone d unti l th e 
children wer e n o longe r dependen t o r ther e wa s mone y availabl e t o bu y ou t 
the shar e o f th e non-occupyin g party . Sinc e 1981 , the court s hav e ha d 
the powe r t o orde r th e sal e o f propert y whe n makin g a n orde r unde r th e 
Matrimonial Cause s Act . I n man y cases , thi s no w mean s tha t asset s ca n b e 
divided withou t postponement , throug h th e sal e o f th e matrimonia l home . 
This cours e i s not withou t it s difficultie s fo r th e partie s i f the y hav e 
been legall y aided . Th e matrimonia l hom e i s subjec t t o a  statutor y charg e 
for lega l ai d cost s whic h becom e payabl e i f th e hous e i s sold . Wit h 
assets reduce d i n thi s way , resettlemen t i n a  new hom e ca n b e mad e mor e 
difficult. A n orde r fo r sal e may , however , hav e th e meri t o f achievin g 
something lik e th e muc h desire d clea n brea k betwee n th e parties . 

There ha s bee n muc h discussio n abou t wha t a  wife's shar e o f th e asset s 
should b e o n th e breaku p o f a  marriage, ho w muc h maintenanc e sh e shoul d b e 
entitled t o an d fo r ho w long . Th e Matrimonia l Cause s Ac t set s ou t th e 
matters whic h th e cour t shoul d tak e int o accoun t i n th e exercis e o f thei r 
discretion. Conduc t i s t o b e disregarde d unles s i t were s o obviou s an d 
gross wha t i t would b e inequitabl e no t t o tak e i t int o account . T o thi s 
extent th e matrimonia l offenc e i s no longe r important . Muc h mor e attentio n 
is paid t o matter s suc h a s th e ag e o f th e parties , duratio n o f th e marriage , 
their resource s an d earnin g capacity , thei r contribution s t o th e welfar e 
of th e famil y howeve r made , th e financia l needs , obligations an d responsi -
bilities o f eac h a s muc h a s ca n b e foresee n an d th e standar d o f livin g th e 
family ha d enjoyed . Th e cour t i s directe d t o exercis e it s power s s o "a s t o 
place th e parties... . i n th e financia l positio n i n which the y woul d hav e 
been i f th e marriag e ha d no t broke n down " s o fa r a s that , i n al l th e 
circumstances, i s possible. Thi s directio n ha s show n itsel f i n practic e 
to be unworkable . Suc h a  resul t coul d onl y b e achieve d i f th e partie s wer e 
so ric h tha t a  division o f asset s an d award s o f maintenanc e woul d no t 
affect thei r standar d o f living , o r i f both wer e livin g o n supplementar y 
benefit payments . I n an y othe r cas e th e suppor t o f tw o household s 
instead o f on e woul d resul t i n a  lowerin g o f th e standar d o f livin g o f 
at leas t one , i f not both , households . 

Starting fro m th e positio n adopte d b y th e Churc h whe n i t was th e 
arbiter o f matrimonial matters , tha t th e wif e shoul d be , i f of goo d 
conduct, entitle d t o one-thir d o f th e incom e the y ha d enjoyed , th e court s 
now generall y accep t tha t a  half shar e i s more equitable . Wher e th e 
parties ar e youn g an d employe d o r employable or wher e th e marriag e ha s onl y 
subsisted fo r a  shor t time , or where ther e ar e circumstance s tha t indicat e 
otherwise, hal f share s o f asset s ma y no t b e ordere d eithe r i f both partie s 
are clearl y abl e t o provid e fo r themselves , o r ma y b e ordere d onl y fo r a 
limited tim e t o allo w fo r on e t o resum e income-earning . Th e presenc e o f 
dependent childre n i s a  facto r o f considerabl e importance , fo r provisio n 
for the m take s precedenc e ove r th e need s o f th e parent s excep t insofa r a s 
the on e i s relate d t o th e other . Decision s a s t o whic h o f the m shoul d 
occupy th e matrimonia l hom e i s a  case i n point. Al l thi s add s weigh t t o 
the argumen t tha t i n th e statutor y directio n t o th e cour t fa r mor e 
emphasis shoul d b e place d o n th e nee d o f th e parties , an d th e ai m o f 
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retaining thei r standar d o f livin g abandoned . Thi s approac h migh t hel p 
the cour t i n reachin g a  decisio n o n ho w lon g maintenanc e shoul d continu e 
to be paid . Fo r children , th e rule s ar e clear , but fo r a  wife, i t woul d 
be difficul t t o mak e an y fir m rul e a s circumstance s var y s o much . 

The growin g incidenc e o f th e remarriag e o f divorce d person s ha s len t 
some urgenc y t o th e argument . Divorce d me n an d ex-wive s hav e joine d force s 
to lobb y fo r a  tim e limitatio n t o b e attache d t o maintenance order s an d 
favour provisio n fo r th e "rehabilitation " o f th e ex-wif e i n order tha t sh e 
should becom e self-supporting . Ex-wive s wh o hav e give n u p employmen t o r 
professional career s i n orde r t o atten d t o th e welfar e o f thei r familie s 
are onl y to o keenl y awar e ho w difficul t i t i s t o re-ente r full-tim e 
employment a t anythin g lik e thei r ol d level , or eve n t o fin d employmen t 
at all . Tha t a  secon d wif e shoul d benefi t fro m th e employmen t an d caree r 
opportunities o f he r ex-husban d whic h th e firs t helpe d t o sustai n woul d mak e 
such a  proposal eve n mor e unpalatable . Perhap s somethin g o f th e Nort h 
American approac h t o definin g wha t i s famil y asset s might provid e 
a solution . Fo r example , th e la w i n Ontari o provide s tha t a  wife wh o ha s 
supported he r husban d whil e h e obtaine d a  professional qualificatio n o r 
skill should hav e hi s resultan t earnin g capacit y take n int o accoun t whe n 
assets ar e divide d o r maintenanc e awarded . I n variou s o f th e state s i n 
the US A thi s principl e ha s bee n uphel d i n recen t years . 

A clea n break , howeve r desirable , i s rarel y attaine d whe n ther e ar e 
dependent childre n o f th e marriage . Apar t fro m arrangement s fo r thei r 
maintenance, ther e i s th e matte r o f custod y an d o f acces s fo r th e non -
custodial parent . Ther e i s now greate r understandin g o f th e need s o f 
both childre n an d parent s t o maintai n contac t irrespectiv e o f th e awar d o f 
custody. Th e managemen t o f th e consequence s o f divorc e ha s becom e mor e 
child-centred. Acces s i s usually awarde d unles s ther e i s an y over-ridin g 
reason wh y i t shoul d b e denied , an d join t custod y i s beginning t o b e 
asked fo r an d awarde d wher e th e parent s ca n reac h a  satisfactor y 
agreement abou t it . Wher e n o agreemen t i s reache d ther e i s sometime s a 
good dea l o f disconten t expresse d abou t th e wa y i n which decision s abou t 
which paren t shoul d hav e custod y ar e reached . Thoug h welfar e report s ar e 
sometimes aske d for , an d ar e fo r th e informatio n o f th e cour t only , ther e 
is not muc h indicatio n tha t an y particula r attentio n i s paid t o thei r 
findings. Muc h o f th e researc h tha t ha s bee n don e confirm s th e genera l 
impression tha t whicheve r paren t ha s effectiv e custod y a t th e tim e th e 
decision i s made, will b e awarde d custody . A s grea t emphasi s i s placed o n 
not disturbin g th e childre n unduly , an d ther e i s rarel y tim e o r opportunit y 
for th e spous e wh o ha s lef t t o establis h anothe r suitabl e home , the merit s 
of th e awar d o f custod y apar t fro m provision s fo r th e physica l need s o f th e 
children see m infrequentl y t o be considered . Clearly , i f agreemen t betwee n 
the parent s ca n b e reached , i t will b e bette r fo r al l parties . 

There i s les s likel y t o be agreemen t whe n custod y arise s i n suit s 
under th e Guardianshi p o f Minors Ac t o r a s a  resul t o f matters arisin g i n 
the magistrates ' courts . I n thes e latter , a s i n divorc e an d judicia l 
separation, ther e i s frequentl y a  close connectio n betwee n occupatio n o f 
the matrimonia l hom e an d th e awar d o f custody . Bu t th e resul t o f makin g 
the interest s o f childre n paramoun t an d construin g thi s t o mean preservin g 
their hom e bas e ha s le d t o som e bizarr e results . Th e Time s reporte d i n 
December 198 2 tha t a  mother, an d childre n o f who m sh e ha d custody , havin g 
left th e matrimonia l hom e coul d no t regai n possessio n o f i t a s th e fathe r 
now live d ther e wit h anothe r woma n an d he r children . Becaus e o f th e 
presence o f th e childre n th e cour t lef t th e fathe r i n possessio n eve n 
though ther e wa s evidenc e t o sho w tha t hi s childre n wer e effectivel y 
without a  home. Th e nee d fo r som e legislativ e guideline s seem s indicated . 

Orders made a s a  resul t o f domesti c violenc e unde r th e Domesti c Pro -
ceedings an d Magistrate s Court s Ac t o f 197 8 ma y als o affec t th e occupatio n 
of th e matrimonia l home . Th e offendin g spous e ma y b e exclude d i n orde r t o 
protect th e othe r spous e an d suc h childre n a s ther e ma y be . Th e word s o f 
that Ac t suggeste d tha t th e protectio n wa s limite d t o married persons , 
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but decision s b y th e court s hav e extende d th e protectio n t o cohabitin g 
persons wh o liv e togethe r a s ma n an d wife . Th e protectio n afforde d b y th e 
Act doe s no t howeve r exten d t o ex-spouses . 

The reall y intractabl e proble m i n famil y la w i s th e enforcemen t o f 
maintenance orders . Ther e i s general agreemen t tha t thos e wh o hav e childre n 
or have take n o n th e responsibilit y fo r the m o r fo r a  wife shoul d suppor t 
them an d when the y refus e o r neglect t o d o so , the la w shoul d provid e a 
remedy. - Applications fo r thes e order s for m a  larg e par t o f th e matrimonia l 
work o f th e magistrate s courts . A  goo d dea l o f researc h ha s bee n don e o n 
how suc h order s ar e made , th e involvemen t o f th e court s i n both th e 
collection an d paymen t o f maintenanc e an d th e steps taken t o enforc e 
payment whe n ther e i s default . I n general, thes e studie s sho w tha t thes e 
orders ar e inadequat e t o provid e support , tha t a t an y on e tim e abou t fort y 
per cen t o f th e order s ar e i n arrears , more i n area s o f high unemployment , 
that attachmen t o f earning s i s relativel y unpopula r wit h liabl e person s 
and no t alway s welcome d b y employer s an d tha t imprisonmen t fo r non-paymen t 
has almos t nothin g t o recommen d it . I n many case s wher e th e mean s o f th e 
liable part y are  smal l an d mak e n o rea l contributio n t o th e suppor t o f 
those name d i n th e order , enforcemen t proceeding s woul d see m t o b e point -
less. I n these , a s i n othe r case s wher e maintenanc e i s sought , socia l 
security benefit s provid e th e rea l mean s o f support . A t on e tim e wive s 
used t o be urge d t o tak e proceeding s agains t thei r husbands , i t bein g 
understood tha t thi s woul d hel p thei r clai m fo r benefits . Thi s ha s no w 
been discontinue d bu t wive s ma y stil l assig n thei r award s o f maintenanc e 
to th e Socia l Servic e Departmen t wh o ca n tak e actio n i f ther e i s default , 
which a  wife migh t b e reluctan t o r unable t o do . Unwillingnes s t o pa y 
maintenance is , i t appears , more ofte n directe d agains t spouse s tha n 
against children , an d th e longe r a n orde r last s th e mor e likel y i t i s t o 
fall int o arrears . Th e ne w power s o f th e magistrate s court s t o orde r th e 
payment o f lum p sum s u p t o Fiv e Hundre d Pound s shoul d g o som e wa y t o mee t 
this problem . 

The report s o f som e conciliatio n agencie s provide a  littl e evidenc e 
that wher e maintenanc e i s agreed betwee n th e partie s i t i s likel y t o b e 
paid. Perhap s mor e researc h effor t shoul d g o int o gainin g som e understand -
ing a s t o why peopl e d o no t pa y rathe r than int o way s o f enforcin g payment . 
It may b e that , apar t fro m an y ill-feelin g abou t paying , th e knowledg e tha t 
welfare benefi t wil l provid e fo r basi c need s remove s an y elemen t o f urgenc y 
about makin g payment . 

From a  maintenance poin t o f view , th e paren t o f a  child bor n ou t o f 
wedlock i s i n th e mos t vulnerabl e positio n o f all . Eve n i f th e mothe r 
brings proceeding s unde r th e Affiliatio n Proceeding s Ac t an d th e putativ e 
father i s named, maintenanc e ca n onl y b e awarde d fo r a  child . Thos e wh o 
live togethe r outsid e o f marriag e hav e n o obligation s t o maintai n eac h other . 

Until recentl y th e polic y o f th e la w administere d b y th e magistrate s 
in matrimonial case s wa s ver y ¡different fro m tha t administere d i n th e 
superior courts . S o muc h wa s thi s th e cas e tha t the y coul d b e describe d 
in th e Fine r Report s a s bein g differen t system s o f famil y law . Apar t fro m 
the financia l limit s placed on th e magistrates ' jurisdiction , on e o f th e 
principal difference s la y i n th e wa y i n which conduc t affecte d the relie f 
afforded t o parties . Th e standard s o f conduc t tha t th e la w require d fro m 
women wer e highe r tha n thos e fro m men . A  singl e ac t o f adulter y wa s 
sufficient t o den y a  woman he r clai m t o maintenance, bu t coul d b e ignore d 
if committe d b y a  man. Th e Matrimonia l Cause s Ac t o f 197 3 consolidate d 
the change s i n th e la w relatin g t o divorce , nullity an d judicia l 
separation, an d relate d matters , tha t ha d bee n takin g effec t durin g th e 
sixties an d emphasize d th e gul f betwee n th e wa y famil y matter s wer e handle d 
in th e uppe r an d th e lowe r courts . Recen t change s i n th e la w which hav e 
allowed magistrate s t o use muc h th e sam e criteri a i n considerin g matter s 
such a s claim s t c maintenanc e an d th e amount s tha t shoul d b e awarde d hav e 
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brought the m close r together . This , however , i s unlikely t o las t fo r 
long a s change s i n divorc e la w an d proposal s suc h a s th e co-ownershi p o f 
matrimonial propert y ar e no w bein g activel y canvassed . 

The tw o jurisdiction s diffe r i n that , by an d large , the y dea l wit h 
problems a t differen t stage s i n th e proces s o f famil y breakdown . Problem s 
very ofte n aris e firs t i n ways tha t ca n b e deal t wit h o n a n interi m basi s 
by magistrates . Application s fo r permanen t relie f an d othe r matter s whic h 
may als o involv e consideration s o f lega l statu s ar e deal t wit h i n th e 
High Cour t an d court s an d registrar s havin g jurisdictio n i n matrimonia l 
matters. Th e onl y matte r o f statu s deal t wit h b y magistrate s i s tha t o f 
putative fathe r an d tha t onl y fo r th e purpos e o f th e paymen t o f maintenanc e 
for a  limite d perio d o f time . Bu t custod y matter s fal l withi n th e 
jurisdiction o f both . 

Magistrates usuall y dea l wit h application s whic h as k fo r wha t i s 
essentially interi m relief . Thes e ar e ofte n presen t a s matter s o f urgenc y 
and eas e o f acces s an d spee d i n dealin g wit h the m ar e importan t considera -
tions. Famil y problem s whic h surfac e i n thi s way , unles s the y ar e amon g 
the fe w tha t ar e settle d b y reconciliation , ten d t o b e th e subjec t o f othe r 
court appearances , eithe r befor e magistrate s o r i n othe r courts . Th e wa y 
they ar e handle d o n firs t appearanc e ma y hav e a  crucia l effec t o n th e wa y 
family relationship s subsequentl y develop . I t would see m tha t th e kind o f 
skilled counsellin g an d conciliatio n fo r whic h s o eloquen t a  case ha s bee n 
made i n divorc e an d othe r matrimonia l cause s i s even mor e necessar y i n th e 
magistrates' courts , when ther e ma y b e a  better chanc e o f agreemen t 
between th e partie s bein g reached . I t seem s clea r tha t no t onl y i s 
consistency neede d i n th e la w administere d b y th e variou s level s o f court s 
but i n th e wa y matter s ar e deal t wit h b y them . Th e choic e o f foru m woul d 
then b e dictate d b y th e kin d o f remed y sough t no t b y th e wa y matter s lik e 
one's conduc t woul d b e likel y t o b e deal t with , a t presen t a  relevan t 
consideration. 

Legal Ai d 

There i s general agreemen t tha t th e provisio n o f lega l ai d i n 
matrimonial matter s -  firs t i n th e Hig h Cour t an d the n i n th e magistrates ' 
courts -  has resulte d i n much mor e equitabl e acces s t o th e relief s offere d 
by the courts. Divorce , fo r exampl e i s no longe r availabl e onl y fo r thos e 
who ca n affor d it . Wive s wh o ar e secon d o r non-earner s hav e bee n th e 
biggest grou p t o benefit, bu t ther e ar e a  growing numbe r o f divorc e case s 
in which bot h partie s ar e legall y aided . 

In general, lega l ai d i s availabl e wher e nee d ca n b e show n fo r th e 
services i t provides, eithe r free , or o n th e basi s o f a n assesse d contri -
bution toward s th e cos t i n th e followin g famil y matters : a  defende d 
divorce case , or a n undefended on e o r judicia l separatio n whic h ha s fo r 
some reaso n t o b e hear d i n ope n court ; matters relatin g t o property , 
maintenance o r an y financia l matters , contested custod y o r arrangement s 
for children , hearing s concernin g th e occupatio n o f th e matrimonia l home , 
domestic violenc e an d an y order s arisin g fro m i t an d th e like . Lega l ai d 
is now availabl e t o childre n i n car e a s wel l a s i n offenc e matters . Bu t 
in th e provisio n o f lega l ai d i n care case s parent s ten d t o far e les s 
well tha n childre n whe n the y attemp t t o contes t car e proceeding s initiate d 
by a  Local Authority . 

The Domesti c Proceeding s an d Magistrates ' Court s Ac t o f 197 8 provide d that 
either part y t o a  marriage coul d appl y t o magistrate' s cour t fo r financia l 
provision o n th e followin g ground s (1 ) failur e o f responden t t o provid e 
reasonable maintenanc e fo r spouse , o r (2 ) failure eithe r t o provid e o r 
make reasonabl e contributio n towar d maintenanc e fo r an y chil d o f th e 
family o r (3 ) has behave d i n suc h a  way tha t applican t canno t reasonabl y 
be expecte d t o liv e wit h respondent : o r (4 ) desertion. Adulter y o f wif e 
is no longe r a  defenc e t o a  claim t o maintenance . Als o whe n considerin g 
an orde r fo r financia l provisio n th e magistrat e mus t no w hav e regar d t o 
the following : Th e income , earnin g capacity , financia l obligation s an d 
responsibilities, standar d o f livin g o f th e family , age , health, th e 
contributions whic h eac h part y ha s mad e includin g lookin g afte r th e hous e 
and famil y an d an y othe r circumstance s includin g conduct , which appea r t o 
be relevant . 
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It has bee n pointe d ou t earlie r i n thi s pape r tha t gettin g lega l ai d 
is not withou t it s difficultie s wher e partie s ar e o f moderat e means . Wher e 
the matte r i n contentio n concern s property , an d th e legall y aide d perso n 
has a s a  resul t acquire d ownershi p o r par t ownership , a  statutor y charg e 
attaches. Upo n sal e o f th e property , th e portio n o f th e lega l ai d cost s 
for whic h h e o r sh e ha s bee n assesse d become s payable . Thi s ha s worke d 
particular hardshi p i n thos e divorc e case s wher e th e famil y hom e ha s bee n 
the onl y asse t o f importance . Courts , i n endeavourin g t o achiev e fairnes s 
to both parties , have ofte n directe d tha t th e hom e b e sol d an d a  divisio n 
made s o tha t bot h partie s ar e enable d t o acquir e home s o f thei r own . Tha t 
this- laudable effor t i s sometime s frustrate d b y th e statutor y lega l ai d 
charge tha t attache s t o th e proceed s o f sal e ha s bee n caus e fo r growin g 
comment i n th e court s (Se e Simmon s v  Simmon s C.A . TL R Marc h 2 4 1983) . 
Clearly a  change i n th e la w which woul d exemp t th e proceed s o f th e sal e 
of a  matrimonial hom e unde r a  fixe d limi t woul d see m t o be indicated . 
There woul d see m t o b e a  stron g cas e fo r ceasin g t o appl y th e lega l ai d 
rules fo r civi l matter s t o matrimonia l case s an d developin g othe r rule s 
to cove r these . 

The provisio n o f lega l ai d ha s n o doub t resulte d i n a  considerabl e 
increase i n th e numbe r o f matrimonial case s comin g befor e th e courts . 
Those disturbe d b y th e number s migh t reflec t tha t thi s wa y o f handlin g 
family disagreement s coul d hav e considerabl e benefit s fo r societ y a t large . 
This depend s ver y largel y o n th e wa y decision s ar e reached . Th e importanc e 
of securin g agreemen t betwee n th e partie s whereve r possibl e seem s t o b e 
becoming mor e widel y understood . Nothin g i s gained an d muc h los t i f cour t 
decisions ar e rejecte d an d enforcemen t i s i n practice eithe r impossibl e 
or will worse n th e famil y situation . Sinc e i t i s hardly eve r possibl e 
to seve r contac t betwee n famil y member s permanently , th e benefi t o f 
skilled conciliatio n whe n ther e ar e problem s i s beginnin g t o b e recognised . 

Conciliation 

The cas e fo r th e provisio n o f adequat e conciliatio n service s attache d 
to o r working wit h al l court s tha t dea l wit h famil y matter s seem s 
incontestable. I t i s not b y chanc e tha t variou s experiment s i n concilia -
tion ar e no w bein g undertake n i n variou s part s o f th e country . The y 
differ i n various ways . Eac h tend s t o reflec t th e kind s o f proble m i t 
was se t u p t o dea l wit h an d th e kin d o f worker wh o deliver s th e service . 
Some offe r hel p t o parent s face d wit h problem s ove r custod y o r acces s an d 
who ar e reluctan t t o engag e i n a cour t battl e ove r thei r children . Other s 
may concentrat e o n isolatin g problem s whic h ca n b e settle d b y agreemen t 
and a  fe w addres s th e financia l problem s consequen t o n breakdown . Th e 
services the y offe r ma y includ e marriag e counselling , thoug h fo r man y wh o 
seek thei r service s thi s i s inappropriate . Wha t i s clear i s tha t an y 
useful conciliatio n servic e ha s t o b e prepare d t o offe r a  rang e o f response s 
and o f expertis e t o meet need s a s an d whe n the y arise . 

Though conciliatio n service s wher e the y exis t ar e acknowledge d t o b e 
helpful, ther e seem s t o b e a  general feelin g tha t th e cos t o f providin g 
such a  servic e generall y woul d b e prohibitivel y high . Ye t th e experienc e 
of th e Bristo l Court s Famil y Conciliatio n Servic e suggest s tha t i t migh t 
provide th e bes t possibl e wa y ye t devise d o f meeting tha t hithert o in -
tractable proble m o f ensurin g th e paymen t o f maintenanc e order s wher e th e 
means t o d o s o exist . Th e savin g i n cour t tim e an d priso n spac e woul d g o 
a considerabl e wa y t o meeting th e cost s o f conciliation . Som e magistrates ' 
courts hav e foun d conciliatio n usefu l a s d o a n increasin g numbe r o f lawyer s 
experienced i n famil y practice . 

Perhaps th e mos t impressiv e suppor t fo r th e ide a tha t conciliatio n 
services shoul d becom e a  routin e par t o f th e judicia l handlin g o f famil y 
matters ha s com e fro m th e variou s association s o f lawyer s wh o hav e 
studied th e matter. I t i s the y wh o ar e mos t keenl y awar e ho w th e presen t 
adversarial handlin g o f matter s tha t g o t o cour t ca n exacerbat e famil y 
problems, an d recognis e tha t th e la w doe s no t offe r a  solutio n t o famil y 
problems onl y decision s abou t statu s an d right s an d responsibilitie s i n 
the circumstance s o f th e case s tha t ar e brough t t o court . Judgment s d o als o 
put a  judicial sea l o f approva l o n change s i n publi c attitude s bu t 
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usually lon g after these changes have been generally accepted . 

The failure to act on the calls for the provision of conciliation 
services i s due in part to reluctance by successive governments to give 
any real consideration t o the establishment o f a family court system . 

A Family Court System 

The Finer Report included a vigorous statement of the case for the 
establishment of a system of family courts and also considered some 
aspects of what this would mean in practice. Sinc e the publication of 
that report, many groups have given support to the idea. Th e response 
of government that this would cost a great deal of money and could notbe 
considered i n a time of financial stringenc y has masked an unwillingness 
to tackle the resistance tha t a change in the court systems would be likely 
to meet from those currently i n it, and also to address the problem of how 
the conciliation and judicial services could be brought together in a 
working relationship tha t acknowledged the importance of both. 

There seems to be some hope that resistance t o the idea of a special 
court for family matters may be growing less . Th e split jurisdictio n 
between the county courts and the High Court has meant that litigants in 
matrimonial cases could indulg e in forum shopping i n order to seek an 
advantage for themselves. Th e Lord Chancellor's Department has recently 
issued a consultation paper putting forward the idea of giving the 
jurisdiction i n matrimonial and family matters now enjoyed by both these 
courts to a new family court. Thi s would be a great improvement . Bu t it 
leaves out any consideration of how the jurisdiction exercised by the 
magistrates' courts in family matters could be integrated with it. Sinc e 
there exists much information that many of those who first seek relief in 
the magistrates' courts subsequently appea r as parties i n actions in the 
superior courts, it would seem that such integration would be the next 
logical step if real improvement i n the handling of family matters is to 
be achieved. An y overall consideration of how a family court system should 
be structured, and the kind of administration and procedures that would be 
necessary to make it work, has been inhibited by the practice of consider-
ing each of the elements that should go to make up the whole in isolation. 
Nearly all the elements have been the subject of investigation by a 
commission, but their terms of reference have precluded any such general 
investigation as has been needed. Ther e is no indication that there will 
be any change in this approach at the present time. I t is unlikely that 
anything other than piecemeal approaches, with all the problems inheren t 
in this, will result, in spite of the interest shown by both the public 
and the professions i n the establishment o f a family court system . 

Welfare Benefits and Taxes 

The economic management o f family breakdown has received a great deal 
more attention than the judicial. Tha t this is so is in part due to what 
seems the overriding concern of the welfare state - the matching of benefits 
to problems. Bu t it is also due to the acceptance of the fact that the 
division of property calculations about maintenance and the like offer the 
courts the only really practical way of achieving some fairness in meeting 
the competing claims of family members when there i s breakdown. I t is an 
irony that since these are the ways in which problems can be dealt with, 
these are the terms in which they come to be formulated. Th e most 
contentious arguments that result from family breakdown are most often 
about money and property. 

Child benefits, family incom e supplement, supplementary benefit and 
one parent family allowances are now all part of the financial calculatio n 
of meeting the cost of separation or divorce. Application s for benefit 
and the necessary disclosures of personal circumstances to substantiate 
them can add to the stress caused by family breakdown. An y plans to improve 
the way family breakdown i s dealt with will have to take this into account. 
Pensions are an important part of the economic strategy of the welfare state. 
The entitlement of dependent wives is a matter which the courts now recognise 
should be taken into account i n the financial settlements i n divorce. 
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Any structur e o f a  syste m o f persona l taxatio n ha s t o have a t it s bas e 
a mode l o f th e family , compose d a s i t usually is , of wag e earner s an d 
dependants. Sinc e th e accepte d mode l o f onc e married , wage-earnin g husband , 
wife no t employe d wit h tw o o r thre e dependen t childre n fit s onl y a  minorit y 
of familie s i n thes e days , th e ta x syste m tend s t o wor k i n a  way whic h 
results i n hardship fo r some , ta x loophole s fo r others . Ta x consideration s 
can loo m ver y larg e i n th e timin g o f suc h matter s a s marriage an d divorce , 
in calculating th e amoun t o f maintenanc e payment s an d i n decisions abou t 
matters suc h a s payin g maintenanc e directl y t o a  dependen t child . I t i s 
worth notin g tha t wher e maintenanc e payment s ar e voluntar y -  i.e . no t th e 
subject o f an y orde r an d therefor e unenforceabl e -  the y ar e ignore d fo r 
tax purposes . Thi s probabl y work s agains t thei r usefulnes s a s a  means o f 
reaching a n amicabl e settlemen t i n a  difficul t matte r unles s on e i s ric h 
enough tha t ta x relief s d o no t matter . Th e reaso n fo r thi s i s perhap s 
bureaucratic convenience , bu t i n th e ligh t o f th e know n difficultie s abou t 
enforcing maintenanc e payments , perhap s thi s coul d b e reviewed . 

Taxation rule s discriminat e betwee n thos e wh o ar e marrie d an d thos e wh o 
are not . Whil e thi s ma y wor k t o th e benefi t o f th e parents , i t ma y b e 
otherwise wit h th e children . Childre n bor n ou t o f wedlock d o no t com e 
within th e rul e tha t maintenanc e fro m a  separate d paren t pai d directl y t o 
them doe s no t attrac t tax . 

Clearly th e settlemen t o f money an d propert y problem s forms a larg e par t 
of th e matter s whic h a n effectiv e conciliatio n servic e ha s t o b e prepare d t o 
tackle. Th e rang e o f suc h problem s i s likel y t o increas e wit h th e prevalenc e 
of secon d marriage s an d th e expecte d growt h i n famil y responsibilitie s fo r 
the aged . 

At th e presen t time , as i s usually th e cas e i n time s o f rapi d change , 
the famil y ha s becom e th e focu s o f much interest , analysi s an d speculation . 
Because ther e ar e s o man y angle s fro m whic h i t ma y b e viewed , i t i s judge d 
according t o different , frequentl y conflicting , criteria , an d thi s 
confusion i s reflecte d i n legislatio n an d i n th e courts . "Whos e Child " 
published o n behal f o f th e Stud y Commissio n o n th e Famil y provide s a  goo d 
example o f th e way i n which socia l theorie s influenc e legislatio n concernin g 
children, and right s an d dutie s o f parent s an d o f publi c authoritie s i n 
relation t o thei r car e an d upbringing. Th e changing roles o f women hav e 
caused simila r confusion . Th e moralit y whic h publi c institution s ma y b e 
required t o uphold ma y i n th e futur e hav e les s t o d o with promotin g on e 
generally acceptabl e for m o f famil y formatio n an d functionin g an d mor e t o 
do wit h protectin g th e righ t t o choos e famil y pattern s whic h promot e 
individual developmen t an d happiness . I f ther e i s suc h a  shif t -  and ther e 
is som e evidenc e fro m studie s o n th e famil y tha t i t i s alread y o n th e way , 
- ther e wil l b e nee d fo r flexibilit y i n both polic y an d administratio n whic h 
most publi c institution s a s the y ar e a t presen t structure d woul d fin d i t 
difficult t o achieve . Tha t thi s i s tru e o f bot h la w -  making an d th e court s 
in th e are a o f famil y la w ha s alread y bee n recognised . 
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Notes o n th e chapte r o n Englan d 

The literatur e o n th e famil y i n England , i n general an d relatin g 
to variou s aspect s o f it s functioning , i s extensive , an d ther e 
seemed littl e poin t i n listin g al l th e source s consulted . 
Attached t o th e stud y b y R . an d R . Rapaport : "Fathers , Mother s 
and Others " there i s a n excellen t bibliography . 

Particular us e wa s mad e o f th e followin g sources : 
Shorter. E . Th e Makin g o f th e Moder n Famil y 
Noble, T . Modern Britai n :  Structure an d Chang e 
Publications o f th e Stud y Commissio n o n th e Family : i n particula r 
Occasional Papers . 
Marriage i n Britai n 1945-8 0 Dominia n 
Equity an d Famil y Income s Bradsha w 
Families i n Focus : Marriage, Divorc e an d Famil y Pattern s Rimme r 
Crisis o r Challenge ? Famil y Care , Elderl y Peopl e an d Socia l 

Policy, Rossite r an d Wick s 
Family Income s sinc e th e Wa r Piachau d 
Employment Trend s an d th e Famil y Rimme r an d Popa y 
Whose Child ? MacLeo d 
Reports 
Happy Families ? A  discussio n pape r 
Values an d th e Changin g Famil y 
Gibson C . Childlessnes s an d Marita l Instabilit y (Journa l o f 

Biosocial Science s Vol . 1 2 No. 2  pp 121-32 ) 
Report o f th e Committe e o n One-Paren t Familie s Fine r HMS O 
The Report s o n th e variou s aspect s o f Famil y La w La w Commissio n HMS O 
Report o n Matrimonia l Proceeding s i n Magistrates' Court s La w 

Commission 7 7 
Marriage Matters : A Consultativ e Documen t Workin g Part y o n Marriag e 

Guidance HMS O 
Battered Wome n Coot e an d Gil l Nationa l Counci l fo r Civi l Libertie s 
Non-accidental Injur y t o Childre n HMS O 
"A Bette r Wa y Out " and " A Bette r Wa y Out " Reviewed Memo s b y th e La w 

Society's Standin g Committe e o n Famil y La w 
Times La w Report s 1981-8 3 o n famil y la w case s 

Visits t o court s 
Cuttings fro m newspaper s 1980-8 3 

Legislation 

Child Car e Ac t c. 5 o f 198 0 
Children an d Youn g Perso n Ac t 196 9 a s amende d b y Childre n Ac t 197 5 
Domestic Proceeding s an d Magistrate s Court s Ac t c.2 2 o f 197 8 
Guardianship o f Minors Ac t c. 3 o f 197 1 
Inheritance (Provision s fo r Famil y &  Departments) Ac t 197 5 
Legal Ai d Ac t c.2 0 o f "1979 
Magistrates Court s Ac t c.4 3 o f 198 0 
Matrimonial Cause s Ac t c.1 8 o f 197 3 
Matrimonial Home s Ac t 196 7 
Matrimonial Proceeding s an d Propert y Ac t 1970 , 197 6 
Protection o f Childre n Ac t c.3 7 o f 197 8 
Legislation o n Welfare Benefit s i s tw o volume s t o cit e i n detail . 
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