
18 

II. CONTRACEPTIO N 

A. Introductio n 

There i s littl e contentio n i n th e moder n Commonwealt h 
about th e righ t o f individual s i n principl e t o acquir e knowledg e 
of mean s of . contraception. Althoug h i n som e jurisdiction s les s 
than tw o decades hav e passe d sinc e communicatio n o f contraceptiv e 
knowledge t o th e unmarrie d wa s classifie d a s a  crim e agains t 
morality, famil y plannin g service s an d knowledg e o f mean s t o 
avoid unwante d pregnanc y ar e no w promote d wit h fe w lega l 
limits. Constraint s o f tast e ma y contro l mean s o f advertisemen t 
of contraceptiv e service s an d methods , an d explici t commercia l 
advertising fo r instanc e o n televisio n i s rarel y found , bu t 
restrained publi c servic e advertisin g i s bein g develope d t o 
carefully targete d populations . 

Contraception ma y no t b e presente d a s such , becaus e o f 
negative an d mora l connotations . I t i s ofte n mor e positivel y 
expressed a s famil y plannin g an d birth-spacing . Sinc e th e 
unmarried ma y pla n no t t o buil d familie s unti l afte r marriage , 
"family planning " i s not euphemistic , but relate s t o individuals ' 
perceived needs . Further , i t appeal s t o responsibl e male s a s 
well as to responsible females, although the burden of contraceptive 
protection continue s t o fal l disproportionatel y upo n women . 
Birth-spacing educatio n i s appropriat e i n man y Commonwealt h 
cultures wher e th e cost s o f clos e births , i n hig h level s o f 
maternal deat h an d sicknes s an d reduce d level s o f infan t 
survival an d health , ar e known . Mos t o f thos e wh o practic e 
contraception inten d t o postpon e bu t no t t o avoi d futur e 
conception. I n man y countries , avoidanc e o f conceptio n i s 
achieved b y voluntar y sterilizatio n (se e Chapte r II I below) , 
which i n worldwid e term s ha s becom e th e mos t widel y practica l 
means o f birth-control . 

The lega l issue s i n contraceptio n concer n adolescents ' 
rights o f acces s t o confidentia l services , permissio n o f a  powe r 
of spousa l veto , definitional distinction s betwee n contraceptio n 
and abortion , wit h specia l regar d t o th e newl y perceive d 
" c o n t r a g e s t i v e " drug s an d therapies , an d consequence s o f 
contraceptive failure . Contraceptio n fail s no t onl y whe n 
conception occurs , bu t als o whe n infertilit y results , fo r 
instance du e t o pelvi c inflammator y disease . Additiona l issue s 
concern healt h personne l legall y entitle d t o offe r famil y 
planning services , fo r instanc e b y prescriptio n o r invasiv e 
p r o c e d u r e s , an d informatio n dru g manufacturer s mus t giv e 
ultimate user s o f thei r products , throug h packag e inserts . 
Courts hav e distinguished contraceptiv e product s fro m therapeuti c 
products, i n tha t th e latte r ar e take n b y sic k peopl e seekin g 
control o f disease , o r b y health y peopl e seekin g t o preven t 
disease, wherea s contraceptive s ar e use d primaril y b y health y 
people seekin g t o avoi d th e natura l consequence s o f health y 
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conduct. Accordingly , thei r informationa l need s an d thei r 
options ar e differen t fro m thos e seekin g t o resis t o r preven t 
sickness. 

B. Adolescen t Contraceptio n -  The Gillic k Cas e 

Few case s regardin g reproductio n an d reproductiv e healt h 
can hav e arouse d a s muc h commentary , bot h i n Englan d wher e i t 
originated an d i n man y othe r Commonwealt h jurisdictions , a s 
Gillick v . Wes t Norfol k an d Wisbec h Are a Healt h Authority , 
[1985] 3  Al l E.R . 40 2 (Hous e o f Lords) . Th e cas e bega n i n 
mid-1982, whe n Mrs . Gillic k sue d fo r a  declaratio n tha t advic e 
issued i n lat e 198 0 b y th e Departmen t o f Healt h an d Socia l 
Security (th e DHSS ) wa s unlawful . Th e advice , whic h wa s a 
revised versio n o f earlie r guidance , state d o r implie d that , at 
least i n certai n case s whic h wer e describe d a s "exceptional" , a 
doctor coul d lawfull y prescrib e contraceptio n fo r a  gir l age d 
under 1 6 year s ol d withou t he r parents ' consent , respectin g 
the minor' s confidentiality . Mrs . Gillic k wrot e t o he r loca l 
health authorit y forbiddin g contraceptiv e o r abortio n advic e o r 
treatment t o an y o f he r fou r (late r five ) daughter s whil e age d 
under 1 6 year s withou t he r consent . Whe n th e healt h authorit y 
replied, i n accordanc e wit h th e DHS S guidance , tha t suc h 
treatment i s a  matte r fo r a  doctor' s clinica l judgment , takin g 
into accoun t al l th e factor s o f th e case , Mr s Gillic k sue d th e 
health authorit y an d th e DHS S fo r declaration s tha t th e healt h 
authority an d DHS S guidanc e wer e wron g i n law . 

Trial: Th e Matur e Mino r Doctrin e 

On tria l i n th e Queen' s Benc h Divisio n o f th e Hig h Court , 
Woolf J . refuse d th e declarations ; se e [1984 ] 1  Al l E.R . 365 . 
There wa s n o bindin g jurisprudenc e resolvin g th e conflic t 
between parenta l right s t o contro l thei r children' s medica l 
care an d adolescents ' medica l autonom y an d confidentiality , 
but th e tria l judg e foun d guidanc e i n th e judgmen t o f Add y 
J. o f th e Ontari o Hig h Cour t i n Johnsto n v . Wellesle y Hospita l 
(1970), 1 7 D.L.R . (3d ) 139 . Thi s reflecte d th e so-calle d 
"mature minor " rule , expresse d i n th e celebrate d languag e o f 
Lord Nathan' s tex t Medica l Negligenc e (1957 ) a t p . 176 : 

"It i s suggeste d tha t th e mos t satifactor y solutio n 
of th e proble m i s t o rul e tha t a n infan t wh o i s 
capable of appreciating fully the nature and consequences 
of a  particula r operatio n o r o f particula r treatmen t 
can giv e a n effectiv e consen t thereto , an d i n suc h 
cases th e consen t o f th e guardia n i s unnecessary. " 

Woolf J . observe d tha t a  docto r wh o wa s s o ill-advise d a s t o 
give contraceptiv e advic e o r treatmen t t o a  gir l age d unde r 
16 years, i n orde r t o facilitat e he r havin g sexua l intercourse , 
which migh t constitut e a n offenc e b y he r partne r agains t 
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England's Sexua l Offence s Ac t 1956 , woul d b e a t ris k o f lega l 
liability. I t wa s expected , however , tha t responsibl e doctor s 
would giv e contraceptiv e advic e an d treatmen t onl y whe n satisfie d 
that th e treatmen t i s medicall y indicate d b y a  girl' s actua l o r 
imminently prospectiv e sexua l activity , an d tha t sh e wil l tak e 
the risk s o f contraceptivel y unprotecte d intercours e rathe r 
than hav e parenta l involvemen t i n th e medica l car e decision . 

Appeal; Reversa l 

The Cour t o f Appeal , b y unanimou s decisio n o f it s thre e 
judges, reverse d th e tria l decision , an d grante d Mrs . Gillic k 
the declaration sh e sought; see [1985] 1 All E.R . 533 . Dominatin g 
the appea l judges ' reasonin g wa s a n absolutis t vie w o f parenta l 
control o f mino r children' s lives , an d concer n that , i n th e 
Sexual Offence s Ac t 1956 , Parliamen t ha d determine d a  polic y o f 
sexual abstinenc e b y girl s unde r 1 6 year s o f ag e whic h wa s 
incompatible wit h lega l toleranc e o f contraceptiv e advic e an d 
treatment whic h woul d equi p the m t o undertak e wit h impunit y th e 
very conduc t fo r whic h thei r partner s coul d b e imprisoned . 
Since sexua l intercours e wit h girl s unde r 1 6 year s ol d i s s o 
proscribed, th e judge s foun d n o licenc e i n parent s t o consen t 
to it , no r b y implicatio n t o contraceptiv e advic e an d treatmen t 
which they considered t o facilitate suc h conduct. The y recognize d 
an emergenc y exception , however, i n which contraceptiv e service s 
could lawfull y b e rendere d t o a  gir l belo w age , perhap s whe n 
she wa s abandone d b y he r parents , o r wayward , beyon d parenta l 
control an d alread y determine d t o b e o r likel y t o becom e 
sexually active . Th e Cour t o f Appeal's reasonin g wa s reinforce d 
by nineteenth-centur y precedent s o n right s o f children' s lega l 
guardians t o tak e decision s o n thei r behalf , an d t o exercis e 
control ove r thei r lif e styles . 

In respons e t o th e Cour t o f Appeal' s decision , th e DHS S 
withdrew it s advic e o n adolescen t contraception , pendin g appea l 
to th e Hous e o f Lords . A n interestin g respons e i n Commonwealt h 
legal literatur e wa s publicatio n o f article s fro m a  numbe r o f 
jurisdictions, includin g Scotland , Ne w Zealan d an d Canada , 
explaining wh y th e reasonin g th e Englis h Cour t o f Appea l foun d 
persuasive was inapplicable to circumstances in those jurisdiction. 
The literatur e dre w attentio n t o differen t lega l provision s o n 
the minimu m ag e o f femal e consen t t o sexua l intercourse , an d 
acceptance o f th e matur e mino r rule , o r th e emancipate d mino r 
rule, permittin g legall y effectiv e consen t t o medica l car e b y 
minors o f sufficien t capacit y t o understan d it s implications , 
or who ha d bee n lef t by their parent s t o make thei r ow n decisions . 
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Final Decision : Medica l Discretio n 
and th e Matur e Mino r Doctrin e Uphel d 

In Octobe r 1985 , th e Hous e o f Lord s reverse d th e Cour t o f 
Appeal, b y a  majority o f thre e judgment s t o two , and reinstate d 
the decisio n o f th e tria l judg e t o refus e th e declaration s 
sought. Th e decisio n i s o f considerabl e importance , no t onl y 
on th e issue s o f contraceptio n an d abortio n treatmen t fo r girl s 
aged unde r 1 6 years , bu t als o o n th e governin g principle s 
of minors ' consen t t o medica l treatment , fo r instanc e regardin g 
psychiatric car e an d treatmen t fo r addictio n t o alcoho l an d 
other substances , an d minors ' right s t o enjo y confidentialit y 
in thei r dealing s wit h healt h professionals . Th e dissenting tw o 
judges invoke d th e reasonin g whic h ha d prevaile d i n th e Cour t 
of Appeal , Lor d Brando n o f Oakbroo k findin g a s a  fac t tha t (a t 
p. 429): 

"... t o giv e suc h a  girl [age d unde r 1 6 years] advic e 
about contraception , t o examin e he r wit h a  vie w t o 
her usin g on e o r mor e form s o f protectio n an d finall y 
to prescribe contraceptive treatment for her, necessarily 
involves promoting , encouragin g o r facilitatin g th e 
having o f sexua l intercourse , contrar y t o publi c 
policy, b y tha t gir l wit h a  man." 

Lord Templeman' s dissentin g judgmen t wa s les s committe d t o th e 
views tha t contraceptio n cause s sexua l activit y an d tha t th e 
criminal characte r o f suc h activit y render s an y accommodatio n 
to i t unlawful . H e found , however , that (a t pp . 434-5) : 

"The decision to authoriseand accept medical examinatio n 
and treatmen t fo r contraceptio n i s a  decision whic h a 
girl unde r 1 6 i s no t competen t t o m a k e . I n m y 
opinion a  docto r ma y no t lawfull y provid e a  gir l 
under 1 6 wit h contraceptiv e facilitie s withou t 
the approva l o f th e paren t responsibl e fo r th e gir l 
save pursuan t t o a  cour t order , o r i n th e cas e o f 
emergency o r i n exceptiona l case s wher e th e paren t 
has abandone d o r forfeite d b y abus e th e righ t t o b e 
consulted. " 

The judicial majority i n the House of Lords saw contraception 
as protectio n agains t pregnanc y an d prematur e motherhoo d o r 
abortion, an d considere d tha t parenta l right s shoul d b e viewe d 
pragmatically o n th e circumstance s o f eac h case , rather tha n a s 
prevailing a s a  matte r o f lega l doctrin e du e t o th e axiomati c 
incompetence o f unde r 1 6 year-old s t o mak e medica l decisions . 
Lord Frase r o f Tullybelto n foun d tha t a  docto r i s legall y 
entitled t o advise a girl an d t o give he r contraceptiv e treatmen t 
without he r parent' s consen t o r eve n knowledg e provide d tha t 
the docto r i s satisfie d o n th e followin g matter s (p . 413): 
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(1) tha t th e gir l (althoug h unde r 1 6 year s o f age ) wil l 
understand th e advice ; 

(2) tha t th e docto r canno t persuad e he r t o infor m he r 
parents o r t o allo w th e docto r t o infor m th e parent s 
that sh e i s seekin g contraceptiv e advice ; 

(3) tha t sh e i s ver y likel y t o begi n o r t o c o n t i n u e 
having sexua l intercours e wit h o r without contraceptiv e 
treatment; 

(4) tha t unles s sh e receive s c o n t r a c e p t i v e advic e o r 
treatment he r physica l o r menta l healt h o r bot h ar e 
likely t o suffer ; 

(5) tha t he r bes t interest s requir e th e docto r t o giv e 
her contraceptiv e advice , treatmen t o r bot h w i t h o u t 
the parenta l consent . 

Lord Frase r immediatel y adde d tha t th e resul t ough t no t t o b e 
regarded a s a  licenc e fo r doctor s t o disregar d parenta l wishe s 
whenever the y fin d i t convenien t t o d o so . H e found , however , 
that (p . 4 1 3 ): 

"The medica l professio n hav e i n moder n time s com e t o 
be entruste d wit h ver y wid e d i s c r e t i o n a r y power s 
going beyon d th e stric t limit s o f clinica l judgmen t 
and, i n m y opinion , ther e i s nothin g strang e abou t 
e n t r u s t i n g the m wit h thi s furthe r r e s p o n s i b i l i t y 
which the y alon e ar e i n a  positio n t o d i s c h a r g e 
satisfactorily. " 

The judg e considere d principle s derive d fro m th e Sexua l Offence s 
Act 195 6 t o b e irrelevan t t o th e questio n o f parenta l right s 
and d o c t o r s ' capacit y t o trea t minor s c o n f i d e n t i a l l y wit h 
contraceptive protection . 

Lord Scarma n base d hi s decisio n no t onl y o n th e ground s o f 
Lord Fraser' s judgment , wit h whic h h e expressl y a g r e e d , bu t 
also upo n th e matur e mino r doctrine . H e foun d tha t (a t p . 4 1 4 ): 

"The cas e i s th e beginning , no t th e conclusion , o f a 
legal developmen t i n a  fiel d glimpse d b y on e o r tw o 
judges i n recen t time s .. . bu t no t ye t full y explore d 
.... Th e c o n t r a c e p t i v e pil l ha s introduce d a  ne w 
independence, an d offer s ne w options , fo r women ; bu t 
has i t i n th e proces s undermine d parenta l righ t an d 
duty? I n m y judgment , th e answe r i s No , eve n thoug h 
parental righ t ma y no t b e a s extensiv e o r a s lon g 
lasting a s [Mrs . Gillick ] believe s i t t o be. " 
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Lord Scarma n trace d lega l principle s t o sho w tha t [a t p . 420 ] 
"The p r i n c i p l e o f th e la w .. . i s tha t parenta l right s ar e 
derived fro m parenta l dut y an d exis t onl y s o lon g a s the y ar e 
needed fo r th e protectio n o f th e perso n an d propert y o f th e 
child." I t follow s tha t whe n a  mino r ha s persona l capacit y fo r 
s e l f - p r o t e c t i o n , measure d b y factua l criteri a o f intellectua l 
and emotiona l growt h an d no t b y a  m e c h a n i c a l tes t o f a g e , 
parental right s d e c l i n e . Th e judg e endorse d th e moder n la w 
governing parenta l right s an d a  child' s capacit y t o mak e hi s o r 
her ow n d e c i s i o n s , e x p r e s s e d i n th e Hous e o f Lords ' 198 4 
d e c i s i o n i n R . v . D. , [1984 ] 2  Al l E.R . 449 , notin g tha t (a t 
p. 4 2 3 ) : 

Lord Scarma n wen t o n t o conclud e tha t (a t p . 4 2 3 ) : 

"In th e ligh t o f th e foregoin g I  woul d hol d tha t a s a 
matter o f la w th e parenta l righ t t o determin e whethe r 
or no t thei r m i n o r chil d belo w th e ag e o f 1 6 wil l 
have medica l t r e a t m e n t t e r m i n a t e s i f an d whe n th e 
child achieves a sufficient understanding and intelligenc e 
to enabl e hi m o r he r t o u n d e r s t a n d full y wha t i s 
p r o p o s e d . I t wil l b e a  questio n o f fac t whethe r a 
child seekin g advic e ha s sufficien t understandin g o f 
what i s involve d t o giv e a  consen t vali d i n law. " 

He added tha t a  girl age d unde r 1 6 years considerin g contraceptiv e 
advice an d treatmen t ha s muc h t o understand , includin g question s 
of relationship s wit h parents , long-ter m p r o b l e m s a s s o c i a t e d 
with th e emotiona l inpac t o f pregnanc y an d it s termination , an d 
risks t o healt h fro m sexua l intercours e whic h contraceptio n ma y 
d i m i n i s h bu t c a n n o t e l i m i n a t e . Lik e W o o l f J . b e l o w , Lor d 
Scarman wa s helpe d b y the Ontario decisio n i n Johnston v . Wellesle y 
Hospital. 

Lord B r i d g e o f H a r w i c h p r i m a r i l y a d d r e s s e d procedura l 
aspects o f th e case , bu t h e expressl y agree d wit h th e judgment s 
of Lord s Frase r an d Scarman , an d approve d th e term s i n whic h 
the tria l j u d g e , W o o l f J . ha d d i s p o s e d o f th e clai m o f a 
doctor's crimina l complicit y i n givin g contraceptiv e advic e an d 
treatment t o a  gir l age d unde r 1 6 y e a r s , addin g tha t (a t p . 4 2 8 ): 

"On th e issu e o f publi c policy , i t seem s t o m e tha t 
the polic y c o n s i d e r a t i o n u n d e r l y i n g th e crimina l 
sanction impose d b y statut e o n me n wh o hav e intercours e 

"The Hous e must , i n m y view , b e understoo d a s havin g 
in tha t cas e accepte d t h a t , s a v e w h e r e s t a t u t e 
otherwise provides , a  minor' s capacit y t o mak e hi s o r 
her ow n decisio n depend s o n th e mino r havin g sufficien t 
understanding an d intelligenc e t o mak e th e decisio n 
and i s no t t o b e d e t e r m i n e d b y r e f e r e n c e t o an y 
judicially fixe d ag e limit. " 
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with girl s unde r 1 6 i s th e protectio n o f youn g girl s 
from th e untowar d consequence s o f intercourse . 
Foremost amon g thes e mus t surel y b e th e ris k o f 
pregnancy leadin g eithe r t o abortio n o r th e birt h o f 
a chil d t o a n immatur e an d irresponsibl e mother . I n 
circumstances wher e i t i s apparen t tha t th e crimina l 
sanction wil l not , o r i s unlikel y to , affor d th e 
necessary protectio n i t cannot , i n m y opinion , b e 
contrary t o publi c polic y t o prescrib e contraceptio n 
as th e onl y effectiv e mean s o f avoidin g a  wholl y 
undesirable pregnancy. " 

Commonwealth Implication s 

The judgmen t o f th e Hous e o f Lord s ha s man y implications , 
by n o means confine d t o th e area s o f contraceptio n an d abortio n 
in which Mrs . Gillick sough t he r declarations. It s implication s 
within Commonwealt h jurisdiction s ar e als o profound , sinc e i t 
addresses th e doctrina l underpinning s o f th e Commo n la w an d 
indicates relationships between criminal prohibit ion of intercourse 
with girl s unde r give n age s an d medica l advic e an d treatmen t 
designed t o protec t girl s agains t pregnancy . I t reinforce s th e 
literature throug h whic h author s distinguishe d thei r nationa l 
laws fro m th e positio n reache d b y th e Cour t o f Appeal , an d 
illuminates th e wa y i n whic h man y jurisdiction s ma y interpre t 
the provision s o f thei r ow n system s regardin g medica l car e o f 
adolescents (for information on which to base worldwide comparisons, 
see J.M . Paxma n an d R.J . Zuckerma n Adolescen t Healt h an d th e 
Law (1986 , in press , W.H.O. Geneva) , chs . 4-7. ) 

Most significantly , th e Gillic k cas e show s that , i n th e 
absence o f unambiguous legislation , there i s no "ag e o f consent" 
for medica l treatment . Legislatio n o r subordinat e legislatio n 
may expres s age s lowe r tha n majorit y whe n minor s ma y giv e 
legally effectiv e consen t t o medica l includin g diagnosti c an d 
surgical care , bu t suc h provision s alon e d o no t sho w tha t 
minors lac k competenc e t o giv e suc h consen t belo w th e specifie d 
ages. The y ma y b e competen t i n individua l cases , i f the y ar e 
found t o hav e sufficien t understandin g o f th e implication s o f 
having medica l treatment , an d o f foregoin g it . I n cas e o f 
doubt a s t o a n individua l minor' s competence , a  docto r ma y 
obtain another reliable professional opinion. Ther e is accordingly 
not a n ag e o f consen t i n most jurisdictions , but a  condition o f 
consent, namel y competenc e o r maturit y t o mak e a n adequatel y 
informed decisio n o n acceptin g o r rejectin g medica l car e whic h 
appears objectivel y t o b e i n th e minor's bes t interests . 

In view o f the disadvantages pregnan t unmarrie d adolescent s 
face i n Commonwealth countries , a decision whic h wil l b e likel y 
to reduc e th e incidenc e o f unmarrie d adolescen t pregnanc y i s to 
be welcomed . Thos e wh o shar e Mrs . Gillick's convictio n tha t 
access t o contraceptiv e service s increase s adolescen t sexua l 
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intercourse- ma y d o u b t , o f c o u r s e , tha t th e Hous e o f Lords ' 
decision wil l hav e tha t effect . Nevertheless , evidenc e show s 
that i n 1978 , twent y percen t o f England' s adolescent s ha d ha d 
sexual experienc e b y the age of 16 (J. Senderowit z and J.M. Paxman , 
Population Bulleti n -  Adolescen t Fertility : Worldwid e Concerns , 
P o p u l a t i o n R e f e r e n c e Burea u V o l . 4 0 , N o . 2 , Apri l 1985 , a t 
p. 8 ) an d tha t 4 0 t o 50  percen t o f girl s ha d ha d intercours e b y 
the ag e o f 1 7 ("Yout h i n th e 1980s : Socia l an d Healt h Concerns" , 
Population Reports , Populatio n Informatio n Program , Th e John s 
Hopkins University , Serie s M  No . 9  Nov.-Dec . 1985 , p . M - 3 5 7 ) . 

Apart fro m th e healt h risk s o f a d o l e s c e n t p r e g n a n c y , 
childbirth an d abortion , in some countries pregnan t schoolchildre n 
may b e require d t o leav e school , an d ma y b e unabl e t o continu e 
their educatio n eve n whe n the y ar e no t actuall y expelle d fro m 
school. I t ha s bee n noted , fo r instance , that : 

"In th e Caribbea n islands , abou t 5 8 percen t o f firs t 
babies ar e bor n t o mother s age d unde r 19 , an d hal f o f 
those ar e age d 1 7 o r less . Thi s mean s a  substantia l 
number of schoolgirls becom e pregnant and, i n accordanc e 
with prevailin g custom , leav e schoo l wit h n o chanc e 
of r e a d m i s s i o n " ( J . M c K a y ( e d . ) , A d o l e s c e n t 
F e r t i 1 i t y : Report o f a n Internationa l Consultatio n 
(1983), Int' l Planne d Parenthoo d Fed. , 8 ). 

More grav e tha n thi s i s th e relativel y hig h incidenc e o f 
maternal mortalit y amon g youn g mothers . I n Jamaic a an d Nigeria , 
for i n s t a n c e , i t ha s bee n foun d tha t wome n younge r tha n 1 5 
years ol d ar e fou r t o eigh t time s mor e likel y t o di e durin g 
pregnancy an d childbirt h tha n wome n age d fro m 1 5 to 19 (Populatio n 
Reports, ibid. , p . M - 3 6 5 ) . Prenata l car e fo r youn g mother s T 7 
u nava i 1 able  t o man y i n d e v e l o p i n g countries , bu t i t ma y b e 
essential t o sav e life . I n rura l Banglades h th e mortalit y rat e 
for wome n age d twent y t o twenty-fou r wa s 4  death s pe r 100,00 0 
live births , bu t a  stud y o f 22,00 0 Nigeria n wome n showe d a 
death rat e amon g thos e age d 1 4 o r younge r o f 50 0 pe r 100,00 0 
live birth s wher e prenata l car e wa s good , an d 4,30 0 pe r 100,00 0 
for m o t h e r s i n th e sam e ag e rang e wh o ha d no t receive d car e 
(Ibid.) . I n th e fac e o f suc h figures , a  judgmen t whic h remove s 
barriers t o adolescen t contraceptiv e care , where i t i s available , 
appears particularl y humane . 
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C. Spousa l Vet o 

Some jurisdiction s retai n law s o r maintai n practice s b y 
which a  spous e ma y vet o a  partner' s decisio n t o hav e recours e 
to for instanc e a  chemical o r mechanical mean s o f contraception. 
Such law s o r practice s ma y appl y t o bot h husband s an d wives , 
but th e fac t tha t ther e ar e s o many mor e mean s o f contraceptiv e 
intervention i n th e reproductiv e processe s o f female s tha n o f 
males tha t ar e dependen t upo n third-part y provisio n o f service s 
(as opposed to male contraception dependent upon s imple acquisition 
of a  condom) , mean s tha t discriminatio n i s foun d primaril y 
against wives ' acces s t o contraception . I n Papu a Ne w Guinea , 
for instance, legislation prohibits distribution of contraceptives 
towives without their husbands' consent ( Annual Review of Population 
Law 1979 , U.N . Fun d fo r Populatio n Activities , 20) . A s clini c 
practice, furthermore , th e Gambi a Famil y Plannin g Associatio n 
requires women age d unde r 2 1 to have parents ' consen t i f single, 
or husbands 1 consen t i f married , befor e service s ar e given , 
although th e government' s ow n Departmen t o f Medicine an d Healt h 
imposes n o ag e conditio n fo r autonomou s consen t t o service s 
(Letter fro m th e Women's Burea u t o the Commonwealt h Secretaria t 
Women &  Development Programme) . 

Laws o f thi s controllin g purpos e o r effec t ma y reflec t th e 
values o f a n indigenou s culture , but i t i s questionable whethe r 
such international provision s as the Convention on the Elimination 
of All Forms of Discrimination Against Women are to be interprete d 
in accordanc e wit h principle s o f cultura l relativism , which ma y 
recognize th e legitimac y o f discriminator y lega l provision s i n 
one jurisdictio n whe n the y ar e offensiv e i n others . I n an y 
event, i t ma y b e observe d tha t spouse s commonl y bea r lega l 
responsibilities t o provid e eac h othe r wit h necessarie s o f 
life, whic h includ e medica l care . Th e pro/e n dange r tha t 
repeated pregnanc y an d shor t birth-spacin g presen t t o women' s 
lives and healt h (se e Chapter I , B above) may sho w tha t husband s 
have lega l dutie s t o mak e medica l mean s o f fertilit y contro l 
and birt h spacin g availabl e t o thei r wives , i f othe r mean s o f 
preserving thei r live s an d healt h ar e no t practised . Further , 
husbands ma y hav e n o powe r t o obstruc t wome n fro m obtainin g fo r 
themselves th e necessarie s o f lif e husband s ar e boun d t o 
provide. I t ma y b e presume d tha t husband s inten d t o observ e 
rather tha n t o violat e thei r lega l responsibilitie s t o protec t 
their wives against reproductive hazards presented b y pregnancies 
the wive s d o no t want . 

Husbands' consen t t o contraceptiv e care , eve n whe n 
required b y lega l form , ma y b e expresse d throug h th e wive s wh o 
attend fo r contraceptiv e advic e an d treatment , rathe r tha n b e 
given b y husband s i n person . Thi s i s s o no t onl y becaus e o f 
the lega l presumptio n tha t me n inten d t o respec t rathe r tha n t o 
violate thei r lega l duties , bu t als o becaus e o f th e respec t 
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paid t o the m b y thei r wives . I n a  brie f prepare d fo r thi s 
Report b y th e Fij i Medica l Association , i t i s observe d that : 

"It i s relevan t tha t onl y a  ver y smal l minorit y o f 
women wil l expres s a n opinio n contrar y t o on e thei r 
husband ha s alread y stated ; o r agre e t o a n operatio n 
or procedure , o r g o an d see k medica l attention , i f 
their husban d ha s expresse d himsel f oppose d t o it. " 

Husbands wh o d o no t wis h th e presumptio n o f thei r consen t t o 
prevail ma y b e expecte d t o tak e initiative s expressl y t o vet o 
contraceptive car e thei r wive s seek . 

In contras t t o jurisdiction s tha t legislat e a  spousa l 
veto, other s mak e clea r tha t on e spouse' s bes t reproductiv e 
health care , determine d i n consultatio n wit h a n appropriat e 
professional, i s no t t o b e subjecte d t o th e vet o o f th e other . 
The writte n permissio n o f a  husban d fo r medica l car e o f hi s 
wife ma y d o violenc e t o customar y law , wher e a  woman' s famil y 
retains a n interes t i n he r well-bein g afte r marriage , an d a 
husband doe s no t hav e contro l i n thi s are a o f he r life . 
Rejection o f spousa l vet o powe r ca n b e justifie d o n othe r 
grounds too . I n Swaziland , fo r instance , bot h Commo n la w (se e 
Palmer v . Palmer , 195 5 (3 ) S.A . 55 ) an d customar y la w exclud e 
the capacit y o f a  spous e t o contro l th e other' s healt h (se e 
A.K. Armstron g an d R.T . Nhlap o La w an d th e Othe r Sex : Th e Lega l 
Position of Women in Swaziland (1985) at pp. 106-108) . Reinforcin g 
the poin t is a  Ministr y o f Healt h memorandu m o f 23r d Novembe r 
1978, however , whic h inform s particularl y staf f o f publi c 
health agencie s that : 

"The objectiv e o f famil y plannin g i s t o improv e th e 
health o f th e mothe r an d chil d an d t o protec t th e 
unwed mothe r fro m accidenta l pregnancy . Durin g th e 
health worke r -  clien t interviews , th e healt h worke r 
is professionall y traine d t o asses s th e need s o f eac h 
client i n accordanc e wit h th e abov e name d objectives . 
To the n as k th e clien t t o produc e a  signe d consen t 
form fro m eithe r th e paren t o r his/he r relativ e i s 
contrary t o th e professonalis m o f th e healt h worker " 
(at p . 110). 

In jurisdiction s wher e spousa l consen t i s sough t i n practic e 
though no t legall y required , a  simila r ministeria l directiv e 
could serv e th e interest s o f bot h spousa l autonom y an d spousa l 
health. 

D. Post-coita l Contraceptio n an d "Contragestion " 

An issu e identifie d i n a n earlie r Report , Emergin g Issue s 
in Commonwealt h Abortio n Laws , 1982 , concern s th e distinctio n 
drawn in  la w betwee n contraceptio n an d abortion . I t wa s note d 
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that, sinc e lega l a n a l y s i s show s tha t a b o r t i o n o c c u r s onl y 
after i m p l a n t a t i o n o f a n e m b r y o i n th e uterin e w a l l , mean s 
intended t o p r e v e n t suc h i m p l a n a t i o n wil l no t fal l u n d e r 
prohibitions o f abortio n laws . Whethe r th e mean s ar e applie d 
in anticipatio n o f intercours e o r post-coitally , the y wil l fal l 
on the contraception side of the contraception/abortiondistinction . 
How lon g afte r intercours e the y ma y b e use d i s a  m a t t e r o f 
judgment mad e i n goo d fait h influence d b y biologica l o r medica l 
k n o w l e d g e . I n th e Unite d K i n g d o m , th e M i n i s t e r o f H e a l t h 
observed i n 198 1 (se e Emergin g Issues , p . 41 ) tha t us e withi n 
72 hour s fro m unprotecte d intercours e c o n s t i t u t e d l e g i t i m a t e 
c o n t r a c e p t i o n . A  respecte d lega l commentator , Professo r Ia n 
Kennedy, ha s claime d that , sinc e a b o r t i o n i s d e p e n d e n t upo n 
successful implanation , post-coita l contraceptio n i s legitimat e 
as contraceptio n durin g "tha t tim e perio d whic h th e consensu s 
of i n f o r m e d medica l scientifi c opinio n state s i s th e maximu m 
time afte r intercours e befor e implantatio n take s place . T h i s 
may b e 7  days o r 8  o r 9  or 10 " ("Th e lega l an d ethica l implication s 
of p o s t c o i t a l birt h c o n t r o l " i n H . Graham e (ed. ) Postcoita l 
Contraception: M e t h o d s , services and prospects (1983 ) 62 at p. 6 6 ). 

With developmen t o f ant i progestin d r u g s , whic h neutraliz e 
the reproductiv e functio n tha t render s a  woman's uteru s hospitabl e 
to embryoni c implantation , th e expressio n "contragestion " ha s 
e m e r g e d a s a  r e f i n e m e n t o f c o n t r a c e p t i o n . I n it s o r i g i n , 
"contraception" applie d t o p r e v e n t i o n o f c o n c e p t i o n , r a t h e r 
than t o preventio n o f post-conceptiv e reproductiv e developments ; 
prevention no t o f conceptio n bu t o f subsequen t gestatio n ma y 

appropriately b e describe d a s "contragestion" . Thi s expressio n 
may no t b e confine d t o us e o f antiprogesti n drugs , sinc e othe r 
d r u g s , device s an d procedures , suc h a s prostaglandi n drug s an d 
menstrual aspiration , ma y als o b e e m p l o y e d c o n t r a g e s t i v e l y , 
that i s fo r th e purpos e o f preventin g post-conceptio n gestation . 

As a n example , th e antiprogesti n dru g RU48 6 ha s a  w i d e 
r a n g e o f p o t e n t i a l a p p l i c a t i o n s , whic h ar e a t presen t bein g 
explored throug h r e s e a r c h , i n c l u d i n g c l i n i c a l t r i a l s , i n a 
n u m b e r o f C o m m o n w e a l t h j u r i s d i c t i o n s . Th e dru g ma y operat e 
theoretically a s a  traditiona l contraceptive , a s a  contragestiv e 
affecting implantation , o r a s a  metho d t o correc t mense s delay . 
The dru g promise s a  numbe r o f othe r u s e s , suc h a s aidin g saf e 
childbirth. It s capacit y t o effec t abortio n mus t b e teste d an d 
applied c o m p a t i b l y wit h a  j u r i s d i c t i o n ' s a b o r t i o n law , o f 
course, bu t it s contraceptiv e an d contragestiv e capacitie s ma y 
not b e subjec t t o thi s limitation . Fo r purpose s o f bot h lega l 
a n a l y s i s an d medica l assessment , th e journalisti c descriptio n 
of th e dru g a s a n "abortio n pill " i s therefor e incorrect . 

Removal o f a n e m b r y o c r e a t e d i n viv o fo r p u r p o s e s o f 
transplantation t o th e uteru s o f a  secon d woma n wil l b e addresse d 
in Chapte r V  below . I t ma y b e observe d here , however , tha t fo r 
the lega l reaso n explaine d above , suc h remova l i s no t governe d 
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by abortio n law , sinc e i t i s intende d t o occu r befor e th e 
process o f implanatio n i s completed . 

E. Contraceptiv e Failur e 

Since al l contraceptiv e (includin g contragestive ) mean s 
bear a n irreducibl e minimu m ris k o f failure , i t doe s no t follo w 
that contraceptiv e failur e i s necessaril y legall y actionabl e 
as negligence . I f legall y determine d requirement s o f informin g 
patients about contraceptive options and for instance risk/benefit 
implications o f option s ar e no t me t (se e Chapte r IIIB , below) , 
legal actio n ma y succeed , bu t thi s i s no t becaus e o f th e 
contraceptive failur e pe r se . I t ma y b e th e case , however , 
that contraceptiv e car e wa s i n fac t negligentl y undertaken , fo r 
instance b y prescriptio n o f a  clinicall y contr a indicated 
contraceptive drug , negligen t fittin g o r instructio n fo r 
fitting o f a  contraceptiv e device , o r negligen t conduc t o r 
checking o f vasectomy . 

Although contraceptiv e failur e i s usuall y indicate d b y 
conception an d pregnanc y followe d b y childbirth , stil l birt h o r 
spontaneous o r induce d abortion , i t ma y als o b e indicate d b y 
consequent infertility . Wher e contraceptio n i s deliberatel y 
selected ove r voluntar y sterilizatio n fo r purpose s o f fertilit y 
control becaus e a  woma n want s t o hav e a  chil d a t a  late r time , 
a contraceptive means that causes infertility will be particularly 
injurious. Pelvi c inflammator y diseas e associate d fo r instanc e 
with imprope r desig n o f o r advic e upo n us e o r subsequen t 
checking o f a n intrauterin e devic e (I.U.D. ) ma y b e a  caus e o f 
legal liability . 

The basi s o f lega l compensatio n fo r contraceptiv e failur e 
is generall y th e sam e a s tha t fo r sterilizatio n failure , 
involving th e centra l issue s o f whethe r an d ho w conceptio n an d 
birth o f a  chil d i s compensabl e a s a  specie s o f lega l injury . 
The issu e i s bette r addresse d i n th e contex t o f sterilizatio n 
failure, (see Chapter H I E , below) because the bulk of Commonwealth 
case-law ha s arise n i n thi s area . Wher e negligen t contraceptio n 
results i n infertilit y o r i n impairmen t o f healt h no t relate d 
to reproduction , suc h a s developmen t o f bloo d clot s du e t o a n 
unsuitable contraceptive drug negligently prescribed or negligently 
compounded o r delivere d b y a  pharmacist , lega l liabilit y wil l 
follow th e governin g loca l principle s o f negligenc e law , 
reinforced perhap s b y principle s o f liabilit y fo r breac h o f 
contract. Th e typ e o f disclosur e whic h shoul d b e mad e t o a 
women fo r who m a  contraceptiv e dru g ha s bee n prescribe d ha s 
been distinguished , however , fro m informatio n whic h shoul d 
legally accompan y prescriptio n o f a  routine therapeuti c drug . 
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F. Contraceptiv e Dru g Informatio n 

In th e cas e o f Bucha n v . Ort h Pharmaceutica l (Canada ) Ltd . 
((1986), 3 5 Can . C.L . Tort s 1 ) th e Ontari o Cour t o f Appea l 
upheld th e decisio n o f th e Hig h Cour t ((1984) , 4 6 O.R . (2d ) 
113) tha t th e scop e o f a  dru g manufacturer' s dut y t o war n o f 
dangers inheren t i n th e us e o f ora l contraceptive s exceed s tha t 
applicable t o regula r therapeutic , diagnosti c an d curativ e 
prescription drugs . Th e cas e ma y prov e t o b e o f specia l 
Commonwealth significanc e becaus e th e Cour t foun d n o decision s 
dealing specificall y wit h ora l contraceptive s i n Canada, England 
or othe r relevan t Commonwealt h jurisdictions , an d therefor e 
referred t o an d wa s influence d b y Unite d States ' jurisprudenc e 
on product s liability . Thi s ha s bee n buil t upo n th e basi s o f 
liability establishe d i n th e Britis h Commo n la w traditio n b y 
the Hous e o f Lord s i n Donoghu e v . Stevenson , [1932 ] A.C . 56 2 
(H.L.), especiall y throug h Lor d Atkin' s class i c statemen t (a t 
p. 599 ) that : 

"... a  manufacture r o f products , whic h h e sell s i n 
such a  for m a s t o sho w tha t h e intend s the m t o reac h 
the ultimat e consume r i n th e for m i n whic h the y lef t 
him wit h n o reasonabl e possibilit y o f intermediat e 
examination, an d wit h th e knowledg e tha t th e absenc e 
of reasonabl e car e i n th e preparatio n o r puttin g u p 
of th e product s wil l resul t i n a n injur y t o th e 
consumer's lif e o r property , owe s a  dut y t o th e 
consumer t o tak e tha t reasonabl e care. " 

The plaintif f i n Bucha n claime d damage s becaus e sh e 
suffered a  strok e a s a  resul t o f takin g contraceptiv e pill s 
manufactured an d distribute d b y th e defendan t company . Sh e 
alleged tha t th e defendan t kne w o f th e drug' s potentia l t o 
cause bloo d clottin g tha t coul d resul t i n a  stroke , an d ha d 
failed t o giv e he r a n adequat e warning , b y labe l o r packag e 
insert. th e tria l judg e foun d a s a  fac t tha t th e us e o f th e 
contraceptive probabl y cause d o r a t leas t materiall y contribute d 
to th e plaintiff' s stroke , an d th e Cour t o f Appeal , findin g n o 
evidence tha t ther e wa s transcendin g procedura l erro r a t tria l 
or tha t th e tria l judg e wa s plainl y wrong , considere d th e la w 
in ligh t o f tha t finding . Th e focu s o f th e decisio n wa s o n th e 
duty o f th e manufacture r an d distributo r o f th e dru g owe d 
directly t o th e ultimat e consumer , an d no t upo n th e dut y o f an y 
intervening prescribin g doctor . 

In genera l prescriptio n dru g liabilit y cases , i t ha s bee n 
held tha t wha t i n th e Unite d State s i s calle d th e "learne d 
intermediary" rul e prevails . Thi s hold s tha t sinc e a  prescribing 
physician ca n an d mus t tak e int o accoun t th e propensitie s o f a 
drug an d th e susceptibilitie s o f th e patient , an d i s primaril y 
relied upo n b y th e patien t t o exercis e judgment , ther e i s n o 
direct responsibilit y upo n th e dru g manufacture r t o infor m th e 
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patient of the drug's characteristics; indeed , drug manufacturer s 
may b e legall y constraine d fro m advertisin g prescriptio n drug s 
to th e genera l public . I n c o n t r a s t , non-prescriptio n 
("over-the-counter") drug s ca n b e advertise d t o th e public , an d 
are selected by consumers usually without a doctor's recommendation 
or intervention . Th e defendan t invoke d thi s principl e o f 
prescription dru g la w t o sho w tha t n o lega l dut y existe d t o 
inform th e plaintif f directl y o f th e drug' s know n tendenc y t o 
cause bloo d clotting , an d tha t lega l liabilit y wa s discharge d 
by givin g o f appropriat e informatio n t o prescribin g physicians . 

The Cour t distinguishe d contraceptiv e drug s fro m other s b y 
observing that , unlik e therapeutic , diagnosti c an d curativ e 
drugs, whic h ar e take n b y thos e wh o ar e sic k o r suspecte d t o b e 
sick, contraceptiv e drug s ar e take n b y health y person s wh o wis h 
to preven t th e natura l consequence s o f sexua l intercourse . 
Contraceptive drug s ar e poten t product s voluntaril y sough t b y 
healthy women . The y g o t o doctor s fo r th e purpos e o f obtainin g 
prescriptions whic h wil l entitl e the m t o repeate d supplie s o f 
drugs fo r protracte d time s withou t an y ne w medica l examinations . 
The decisio n t o tak e th e dru g involve s a n individua l woman' s 
active exercis e o f choice ; i t i s unlik e othe r decision s i n 
that i t i s primaril y directe d b y th e patient' s choic e o f lif e 
style rathe r tha n th e doctor' s clinica l o r medica l judgment . 
Accordingly, the Court found a different principle of manufacturer 
liability t o disclos e know n risk s o f takin g th e drug . Th e 
Court conclude d tha t a  lega l dut y wa s owe d directl y t o th e 
consumer, an d tha t ther e shoul d hav e bee n a  labe l o r packag e 
insert specificall y warnin g consumer s o f know n advers e effect s 
of th e produc t upo n genera l health . Th e Cour t wa s influence d 
by th e fac t tha t th e dru g wa s markete d i n th e Unite d State s b y 
the same parent drug compan y wit h th e warning whic h th e plaintif f 
alleged would , i f given wit h th e Canadia n product , have deterre d 
her fro m takin g th e dru g an d thereb y becomin g liabl e t o th e 
stroke sh e suffered . 

6. Administrativ e Issue s 

A number o f Commonwealth jurisdiction s have legal provision s 
on the power of nurses and other personnel to prescribe contraceptive 
drugs and , fo r instance , fit intrauterin e devices . I n Malaysia, 
for instance , ayurvedi c practitioner s ma y prescrib e variou s 
herbal contraceptive s whe n suitabl e t o patients ' condition s an d 
health, althoug h thi s ma y b e a n analog y wit h individua l right s 
of self-medicatio n b y mean s o f non-prescriptio n substance s (se e 
1 Mal. J. Repro . Healt h (1984 ) , Supplement at pp. S.97-98 ) . Mor e 
actively involve d i n deliver y o f contraceptiv e service s in , for 
instance, Dominica, are healt h visitors , district nurse/midwive s 
and famil y nurs e practitioners . The y ar e entitled , i n th e 
absence o f identifie d contraindications , no t onl y t o conduc t 
physical examination s o f wome n fo r contraceptiv e devices , bu t 



32 

also t o inser t i n t r a u t e r i n e d e v i c e s , an d r e m o v e the m whe n 
appropriate. 

In Barbados , th e Barbado s Famil y Plannin g Associatio n Ac t 
authorizes th e Associatio n t o determin e it s ow n objectives , bu t 
s e r v i c e s t h e m s e l v e s ar e no t c o n t r o l l e d b y l e g i s l a t i o n . A 
physician staff-membe r i s availabl e fo r c o n s u l t a t i o n , a d v i c e 
and instruction , bu t qualifie d nurse s counse l an d advis e thos e 
seeking services . Para-medica l personne l provid e th e basi c an d 
practical famil y plannin g service s (se e N . Ford e an d J . Dyrud , 
A R e p o r t o n th e [ B a r b a d o s ] La w R e l a t i n g t o F e r t i l i t y an d 
P o p u l a t i on Growt h , fo r U  . N. Fun d fo r P o p u l a t i o n Activitie s 
( 1 9 8 3 ) 3 7 ) . A n issu e o f lega l interes t i s whethe r personne l 
who ar e no t physician s ar e deeme d t o ac t unde r th e staff-membe r 
who i s medically qualified , along extende d line s of authorization , 
or whethe r the y ar e actin g independentl y an d engagin g i n th e 
p r a c t i c e o f m e d i c i n e . N u r s e s ar e governe d b y th e law s an d 
regulations relatin g t o thei r ow n profession , an d ar e liabl e t o 
its d i s c i p l i n e . Wher e non-physicians ' professiona l relation s 
to physician s ar e no t regulated , however , a  lega l issu e concern s 
whether the y ar e engage d i n th e practic e o f medicine . 

Two Commonwealt h tradition s exist , on e no t limitin g th e 
practice o f medicin e b y la w bu t controllin g unqualifie d personne l 
who hol d themselve s ou t o r permi t themselve s t o b e suppose d t o 
be physicians , th e othe r renderin g i t a  punishabl e offenc e t o 
engage i n th e p r a c t i c e o f m e d i c i n e whe n no t q u a l i f i e d an d 
l o c a l l y r e g i s t e r e d . I f givin g c o n t r a c e p t i v e s e r v i c e s i s 
the practic e o f medicine , para-medica l personne l canno t engag e 
in thi s i n jurisdiction s followin g th e latte r tradition , unles s 
authorized b y specifi c legislation . Som e Commonwealt h countrie s 
have l e g i s l a t e d a  m e d i c a l m o n o p o l y o n r e n d e r i n g o f healt h 
services, an d s o limi t th e suppl y o f c o n t r a c e p t i v e car e b y 
para-medical personne l t o population s wit h n o acces s t o doctors , 
although a  numbe r o f thes e hav e lega l concession s i n favou r o f 
nurses. Se e als o Chapte r I , D above, on approache s t o traditiona l 
birth attendants . 
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