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IV. ABORTIO N 

A. Introductio n 

This Chapter of the Report includes reviews of new Commonwealth 
abortion legislation , an d ke y litigatio n i n th e genera l area . 
It als o discusse s ne w executiv e observation s o n relevanc e o f 
the leading Englis h ruling i n the 1938 Bourne case to Commonwealth 
legislation. I n addition, it considers ho w case s hav e addresse d 
issues o f spousa l consen t an d parenta l consent , whic h ha s 
tended t o b e i n favou r o f freein g women' s decision s fro m th e 
control o f others . 

Although th e thrus t o f legislatio n an d litigatio n ha s bee n 
towards liberalizatio n an d decriminalization , oppositio n t o 
such a  thrust ha s remained active . I n a number of jurisdictions, 
legislation ha s bee n propose d whic h woul d limi t th e legalit y o f 
or acces s t o abortio n services . I n mid-October 198 3 i n th e Ne w 
Zealand Parliament , fo r instance , a  Privat e Member' s Bill , th e 
Status o f Unbor n Childre n Bill , wa s defeated . Th e Bil l wa s 
aimed at abortion rather than either contraception or contragestion 
(see Chapte r II , D, above) , definin g "unbor n child " a s a  huma n 
embryo o r fetu s "a t an y tim e afte r implantation " (sectio n 3 ). 
Its provisio n i n sectio n 5(2 ) that "Ther e shal l b e a presumption 
that ever y unbor n chil d wil l i n th e natura l cours e o f event s b e 
born alive" raises interesting conflicts of legislative presumption 
and scientific fact, since mounting scientifi c evidenc e indicate s 
a ver y hig h rat e o f spontaneou s embryoni c loss . Sectio n 5(3 ) 
provides tha t th e presumptio n ma y b e rebutte d b y evidenc e o n a 
balance o f probabilities . Professo r Davi d Baird , o f Edinburg h 
University's Centr e fo r Reproductiv e Biolog y ha s observe d tha t 
"only about one fertilized egg in four results in a viable offspring" 
(Introduction, Abortion: Medical Progress and Social Implications, 
Ciba Foundatio n Symposiu m 11 5 (1985 ) ) . Whethe r th e but  o f 
loss occur s befor e o r afte r implantatio n i s a  scientific matte r 
that woul d hav e bee n relevan t t o operatio n o f th e propose d 
presumptions. 

A Privat e Member' s proposa l i n th e Saskatchewa n provincia l 
legislature o f Canad a t o limi t acces s t o abortio n service s wa s 
held unconstitutiona l i n Decembe r 198 5 b y th e Saskatchewa n 
Court o f Appeal , o n th e groun d tha t th e Bil l purporte d t o 
affect crimina l law , whic h i s a  federa l responsibility . Th e 
comparable attemp t b y Mr . Josep h Borowsk i t o limi t availabilit y 
of abortion through constitutional challenge before the Saskatchewan 
Court of Appeal awaits decision, as does the opposing constitutional 
challenge t o restrictio n o f abortio n maintaine d b y Dr . Henr y 
Morgentaler. Hi s challeng e befor e th e Hig h Cour t an d Cour t o f 
Appeal o f Ontari o ha s faile d (se e D , below) , an d th e appea l 
is pendin g presentatio n befor e th e Suprem e Cour t o f Canada . 
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A t h e o r e t i c a l e x p a n s i o n o f abortio n a v a i l a b i l i t y ha s 
occurred wher e severa l C o m m o n w e a l t h j u r i s d i c t i o n s 1 abortio n 
legislation recognize s rap e a s a  ground . I n th e earl y histor y 
of th e Commo n law , i t wa s accepte d tha t a  husban d coul d no t b e 
guilty o f rapin g hi s wife . H e migh t b e convicte d o f assault , 
or o f relate d violence , dependin g upo n loca l law , but , a s th e 
classical text s observed , ".. . th e husban d canno t b e guilt y o f 
rape committe d b y himsel f upo n hi s lawfu l wife , fo r b y thei r 
mutual matrimonia l consen t an d contrac t th e wif e hat h give n u p 
herself i n thi s kin d unt o he r husband , whic h sh e canno t retract " 
(M. Hale , Th e Histor y o f th e Plea s o f th e Crow n (Emli n ed . 1736 ) 
at p . 629) . Th e propositio n cite d no  authority , an d ha s bee n 
questioned o n th e groun d tha t i n fact , i t lack s lega l authority . 
Further, som e court s hav e distinguishe d cohabitin g spouse s fro m 
those livin g s e p a r a t e an d apart , whethe r o r no t b y judicia l 
order o f separation , an d hav e considere d rap e c o n v i c t a b l e i n 
the latte r case . Increasingly , however , legislation i s providin g 
that i n principl e husband s ar e c o n v i c t a b l e o f rap e o f thei r 
wives. Wher e legislatio n als o provide s a  rap e indicatio n fo r 
abortion, a  wif e mad e pregnan t i n thi s wa y b y he r husban d ma y 
avail hersel f o f lawfu l abortio n n o les s tha n an y othe r woman . 

It i s a  matter o f speculatio n whethe r lega l acknowledgemen t 
of spousa l rap e woul d increas e r e c o u r s e t o abortio n t o an y 
appreciable degree . Wher e pregnanc y follow s suc h a n offence , 
abortion ma y b e accommodate d unde r a  menta l healt h indication . 
In Ne w Zealan d i n 1984-8 5 fo r i n s t a n c e , th e Repor t o f th e 
Abortion Supervisor y Committe e fo r th e yea r endin g 31s t Marc h 
1985 show s tha t o f 727 5 abortions , 696 5 wer e du e t o seriou s 
danger t o menta l health , an d a  furthe r 17 4 involve d seriou s 
danger t o physica l an d menta l healt h (Repor t a t p . 1 0 ) . Allege d 
rape wa s a  facto r i n 7 8 case s o f th e 7275 . Th e potentia l fo r a 
husband t o b e convicte d o f rap e o f hi s wif e ha s bee n accepted , 
however, b y Commonwealt h j u d g m e n t s an d propose d l e g i s l a t i v e 
changes tha t ar e explicit , o r tha t ar e implici t in , for instance , 
replacement o f rap e b y variou s othe r sexua l offence s o f whic h 
husbands ca n b e convicte d whe n thei r victim s ar e thei r wives . 

Where rape law s are retained a s such , a number o f Commonwealt h 
j u r i s d i c t i o n s ar e movin g t o mak e the m a p p l i c a b l e betwee n 
husband an d wife . I t ha s bee n hel d i n Scottis h la w tha t a 
h u s b a n d ha s n o immunit y i n p r i n c i p l e fro m rap e liabilit y 
a g a i n s t hi s wif e (H.M . A d v o c a t e v . D u f f y , [ 1 9 8 3 ] S.L.T . 7 
(H. C . ) ) , an d i n anothe r cas e wher e th e coupl e wer e livin g apar t 
in a c c o r d a n c e wit h a  judicia l o r d e r , th e Ful l Cour t o f th e 
Supreme Cour t o f Victori a refuse d leav e t o appea l agains t a 
h u s b a n d ' s c o n v i c t i o n (R . v . M c M i n n , [1982 ] V.R . 5 3 ) . Th e 
English Crimina l La w Revisio n Committe e i n it s Repor t Sexua l 
O f f e n c e s ( H . M . S . O . Cmnd . 9216 , 1984 ) divide d o n rap e betwee n 
co-habiting spouses , bu t recommende d liabilit y whe n th e tw o d o 
not liv e together . I n Australia , however , i t ha s bee n propose d 
in th e A u s t r a l i a n Capita l Territory , Ne w Sout h Wales , Sout h 
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Australia, Tasmani a an d Victori a tha t spousa l immunit y fro m rap e 
liability b e partiall y o r totall y abolished . 

A particularl y sensitiv e issu e regardin g abortio n concern s 
that undertake n followin g prenata l geneti c diagnosi s disclosin g 
the femal e gende r o f th e fetus . Th e knowledg e ma y b e a  by-produc t 
of geneti c testin g performe d t o diagnos e geneti c abnormality , 
or itsel f b e th e goa l o f prenata l testin g suc h a s amniocentesi s 
or c h o r i o n i c v i l l u s s a m p l i n g . A t th e F e b r u a r y 198 5 Worl d 
Congress o n La w an d Medicin e hel d i n Ne w Delhi , India , evidenc e 
of sex-base d abortio n wa s presente d whic h arouse d considerabl e 
discussion. Abortio n du e solel y t o feta l se x wa s believe d b y 
some t o b e s y m p t o m a t i c o f th e d e v a l u e d statu s o f girl s an d 
women i n th e societie s i n whic h i t i s practised . T o o t h e r s , 
its condemnatio n reflecte d a n attemp t a t "ethica l imperialism" , 
through whic h th e value s develope d i n on e regio n o f th e worl d 
w e r e b e i n g t r a n s m i t t e d acros s g e o g r a p h i c a l an d politica l 
boundaries t o region s whos e value-system s wer e differen t bu t n o 
less w o r t h y o f r e s p e c t . Th e e x p l a n a t i o n wa s offere d tha t 
sex-based abortion , whic h migh t b e o f mal e fetuse s a s wel l a s 
of f e m a l e , i s a  prope r e x t e n s i o n o f famil y p l a n n i n g , an d 
legitimately serve s th e wishe s o f parent s wit h severa l childre n 
of on e se x wh o wan t on e o f th e othe r sex . I t i s observe d t o b e 
not necessaril y th e cas e tha t parent s prefe r boy s t o girls , an d 
that i f tha t p r e f e r e n c e i s p r e s e n t , i t wil l no t endur e i n 
society sinc e a  s c a r c i t y o f c h i l d r e n o f on e se x wil l soo n 
result i n thei r raise d status . 

Counter-arguments wer e presente d tha t i n countrie s pursuin g 
policies aime d a t one-chil d families , tha t chil d i s likel y t o b e 
p r e f e r r e d t o b e m a l e , an d tha t i n an y even t i n multi-chil d 
families preferenc e migh t b e t o hav e a  bo y firs t an d the n a 
g i r l , perhap s balancin g th e birt h rat e o f th e sexe s bu t producin g 
a societ y whos e wome n ar e accustome d fro m birt h t o th e statu s 
of bein g secon d an d t o th e rol e o f bein g sociall y le d b y a 
male. Thi s oppositio n t o sex-base d abortio n wa s itsel f resiste d 
by th e clai m that , i f i t i s undesirable , th e remed y lie s no t i n 
mandating parent s t o suffe r th e socio-economi c disadvantage s o f 
having a  daughter , an d mandatin g th e daughte r hersel f t o endur e 
a disadvantage d l i f e , bu t i n r e d r e s s i n g th e d i s a d v a n t a g e s . 
That i s , i t wa s claime d tha t i f wome n wer e t o hav e equa l 
o p p o r t u n i t i e s wit h me n i n th e labou r f o r c e , i n c a r e e r an d 
p r o f e s s i o n a l o p p o r t u n i t i e s , i n i n h e r i t a n c e r i g h t s , i n th e 
capacity t o provid e fo r thei r familie s and , fo r i n s t a n c e , t o 
give thei r c h i l d r e n thei r famil y names , th e birt h o f a  gir l 
would no t b e considere d a  disadvantag e t o familie s i n contras t 
to th e birt h o f a  boy . 

States Partie s t o th e Conventio n o n th e Eliminatio n o f Al l 
Forms o f Discriminatio n Agains t Wome n ar e oblige d t o see k t o 
r e d u c e no t onl y th e stereotypin g whic h ma y induc e parent s t o 
prefer boy s ove r girls , bu t als o th e economic , socia l an d othe r 
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circumstances whic h ma y mak e suc h parenta l choic e r a t i o n a l . 
Parental preferenc e reflecte d i n sex-base d abortio n ma y b e a 
symptom rathe r tha n a  caus e o f w o m e n ' s lo w statu s i n man y 
Commonwealth societies . I t i s ofte n th e cas e tha t abortio n i s 
conditioned b y a  variet y o f socia l i n e q u i t i e s tha t attack s 
concentrated o n abortio n alon e conceal , an d thereb y perpetuate . 

There i s reaso n t o believ e tha t liberalize d abortio n law s 
save w o m e n ' s l i v e s , an d protec t th e welfar e o f childre n an d 
families tha t depen d o n women' s well-being . A  ten-yea r stud y 
of a b o r t i o n - r e l a t e d death s a t Kenyatt a Nationa l Hospita l i n 
Nairobi, Kenya , endin g i n 1983 , conclude d tha t 

"The stud y clearl y show s tha t illega l abortio n i s a n 
important caus e o f materna l deat h amon g a d m i s s i o n s 
for abortio n i n Kenyatt a Nationa l Hospital , accountin g 
for 8 0 %  o f suc h deaths " (S . Wanjala , N . Murug u an d 
J. M a t i , " M o r t a l i t y du e t o abortio n a t K e n y a t t a 
National H o s p i t a l , 1974-1 9 83" i n Abortion : Medica l 
Progress an d Socia l Implication s (1985 ) Ciba Foundatio n 
Symposium 115 , 4 1 a t p . 4 7 ). 

Septic a b o r t i o n wit h it s c o m p l i c a t i o n s a c c o u n t e d fo r 97. 4 
percent o f death s fro m induce d abortio n (  ibid. ) Th e succes s o f 
liberal abortio n law s i s show n i n Singapore , o f whic h i t ha s 
been observe d tha t 

"One o f th e mos t importan t objective s underlyin g th e 
move to legaliz e abortion i n Singapore wa s t o discourag e 
illegal abortio n an d thereb y reduc e th e mortalit y an d 
morbidity associate d wit h abortion s performe d unde r 
unsafe conditions " (A.J . Chen , S . Emmanue l e t al . , " 
Legalized Abortion : Th e Singapor e Experience " (1985) , 
16 Studie s i n Fam . Plannin g 17 0 a t p . 1 7 7 ). 

The la w wa s firs t liberalize d i n 1969 . Septi c abortio n case s 
admitted t o governmen t hospital s fel l fro m 35 0 i n 196 4 t o 2 8 i n 
1974 (se e ibid . ) an d i t ha s bee n foun d tha t "Wit h th e furthe r 
liberalization o f abortio n law s i n 1975 , th e numbe r o f septi c 
abortions diminishe d t o a  negligibl e amount " ( i b i d . ) . 

Even liberalize d abortio n law s ma y p r e s e r v e pocket s o f 
inequity. Britain' s Abortio n Ac t 196 7 remain s inapplicabl e t o 
Northern Ireland , wher e wome n unabl e t o affor d t o trave l t o 
E n g l a n d , W a l e s , o r Scotlan d ar e denie d protectio n enjoye d b y 
other wome n i n th e Unite d Kingdom . A n estimate d 1,60 0 wome n 
each yea r fro m N o r t h e r n Irelan d hav e a b o r t i o n s i n Englan d 
(Sunday Telegraph , London , Oct . 3 1 , 1 9 8 2 ) . 
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B. Ne w Legislatio n 

A numbe r o f Commonwealt h jurisdiction s hav e enacte d law s 
liberalizing provision s o n abortio n sinc e th e p u b l i c a t i o n o f 
Emerging Issue s i n Commonwealt h Abortio n Laws , 1982 . Th e ne w 
Acts hav e no t endorse d 1egitimac y o f th e abortio n optio n wit h 
enthusiasm, bu t hav e primaril y represente d exercise s i n damag e 
control. The y recogniz e th e inescapabl e incidenc e o f abortio n 
and ai m t o channe l i t int o safe , lawfu l hand s rathe r tha n t o 
keep i t i n unsaf e hand s o f unqualifie d p r a c t i t i o n e r s an d o f 
women actin g o n themselves . I n contrast , a  recommendatio n fo r 
d e c r i m i n a l i z a t i o n o f abortio n wa s mad e i n th e 198 6 repor t A 
F e m i n i s t Revie w o f Crimina l La w commissione d b y th e federa l 
agency Statu s o f Wome n Canada , i n orde r t o affor d wome n contro l 
over thei r reproductio n an d sexuality , an d t o en d inequit y i n 
access t o s e r v i c e s . Rathe r tha n embrac e suc h l i b e r t a r i a n 
principles, th e ne w Act s ar e limite d pragmati c attempt s t o dea l 
with countries ' harmfu l abortio n experiences . 

Following severa l year s o f deliberation , includin g i n som e 
cases consideratio n o f alternativ e models , Barbados , B e r m u d a , 
Ghana an d Montserra t hav e recentl y enacte d law s fo r th e legitimat e 
performance o f abortions . Agains t a  backgroun d o f considerabl e 
abortion experienc e an d almos t n o prosecution s (se e P.K . Menon , 
"The Medica l Terminatio n o f Pregnanc y Ac t 198 3 (Barbados)" , 3 4 
Int'l an d C o m p . L.Q . (1985 ) 6 3 0 ) , B a r b a d o s d e c r i m i n a l i z e d 
a b o r t i o n s by  d i s t i n g u i s h i n g betwee n pregnancie s o f no t mor e 
than 1 2 weeks ' duration , thos e o f 1 2 o r mor e weeks ' duratio n 
but no t mor e tha n 2 0 weeks' , an d thos e o f 2 0 weeks ' duratio n o r 
more. Wher e a  pregnanc y doe s no t excee d 1 2 weeks ' duration , i t 
is lawfull y terminabl e whe n a n individua l medica l practitione r 
acting i n goo d fait h i s o f th e opinio n tha t continuanc e o f th e 
pregnancy woul d involv e ris k t o th e lif e o r grav e injur y t o th e 
physical o r menta l healt h o f th e pregnan t woma n o r tha t ther e 
is substantia l ris k tha t a  child , i f born , woul d suffe r suc h 
physical o r menta l abnormalitie s a s t o b e seriousl y handicapped . 
In determinin g ris k t o health , "th e medica l practitione r mus t 
take int o accoun t th e p r e g n a n t w o m a n ' s socia l an d e c o n o m i c 
environment, whethe r actua l o r foreseeable " (Medica l Terminatio n 
of Pregnanc y Act , 1983 , s . 4 ( 3 ) ) . Further , th e woman' s writte n 
statement o f he r reasonabl e belie f tha t pregnanc y wa s cause d b y 
rape o r inces t "i s s u f f i c i e n t t o c o n s t i t u t e th e elemen t o f 
grave injur y t o menta l health " (s . 4 ( 2 ) ) . 

The sam e i n d i c a t i o n s g o v e r n p r e g n a n c i e s o f 1 2 o r mor e 
weeks' duratio n bu t o f unde r 2 0 weeks , bu t the y mus t b e foun d 
by tw o medica l practitioner s (s . 5 ) . Fo r pregnancie s o f 2 0 o r 
more w e e k s ' duration , 3  registere d physician s mus t b e o f th e 
opinion tha t terminatio n i s immediatel y necessar y t o sav e th e 
w o m a n ' s lif e o r t o preven t grav e p e r m a n e n t injur y t o th e 
physical o r menta l healt h o f th e woma n o r he r unbor n chil d 
(s. 6 ) . T e r m i n a t i o n o f an y p r e g n a n c y e x c e e d i n g 1 2 w e e k s ' 
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duration mus t b e c o n d u c t e d i n a n a p p r o v e d hospita l (s . 9 ). 
N e v e r t h e l e s s , wher e abortio n appear s immediatel y necessar y t o 
save th e lif e o r preven t grav e permanen t injur y t o th e physica l 
or menta l healt h o f th e w o m a n , p r o v i s i o n s r e l a t i n g t o th e 
number o f medica l o p i n i o n s an d plac e o f p e r f o r m a n c e o f th e 
procedure d o no t appl y (s . 1 1 ). 

I m m e d i a t e n e c e s s i t y als o render s inapplicabl e th e Act' s 
conscience claus e (s . 1 0 ) , and als o it s consen t provisio n whic h 
in othe r case s require s tha t " a medica l practitione r ma y requir e 
the writte n consen t o f th e pregnan t woma n befor e administerin g 
treatment fo r th e terminatio n o f pregnancy " (s . 8 ( 1 ) ) . Sinc e a 
practitioner i n a  routin e cas e ha s a  discretio n bu t n o dut y t o 
obtain c o n s e n t i n w r i t i n g (th e p r a c t i t i o n e r "may" , bu t no t 
" s h a l l " , r e q u i r e w r i t t e n c o n s e n t ) , i t ma y appea r t h a t i n 
emergency th e practitione r ma y dispens e no t onl y wit h writing , 
but als o wit h consen t itself ; tha t is , o n immediat e dange r t o 
the woman' s lif e o r permanen t health , abortio n ma y b e undertake n 
without he r consent . Thi s i s reasonabl e wher e sh e canno t giv e 
consent, fo r instanc e whe n sh e i s unconsciou s o r sedated , bu t 
may rais e difficultie s whe n sh e i s competen t t o decid e t o ris k 
her lif e o r healt h fo r he r unbor n child , an d determine s t o d o 
so. Whe n sh e i s responsibl e fo r th e welfar e o f othe r dependen t 
children, he r choic e ma y appea r irresponsible , bu t whe n i t i s 
based o n conscientiou s convictions , th e choic e ma y weig h heavil y 
in th e balance . 

When th e pregnan t woma n i s age d unde r 1 6 year s o r i s o f 
unsound mind , he r parent' s o r g u a r d i a n ' s w r i t t e n consen t i s 
required (s . 8 ( 2 ) ) , excep t i n th e above-describe d conditio n o f 
immediate necessity . Outsid e suc h condition , however , th e Ac t 
appears t o supersed e th e positio n a t Commo n la w establishe d i n 
the Gi11ic k c a s e , recognizin g autonom y o f th e "matur e minor " 
( see C h a p t e r I I , B , a b o v e ) . I t i s no t clea r fro m th e Ac t 
whether th e necessar y parenta l consen t t o asbortio n o f a  perso n 
aged unde r 1 6 year s i s itsel f sufficien t consent , o r whethe r a 
young perso n o f adequat e understandin g coul d refus e t o submi t 
to a n abortio n wit h lega l effect . He r refusa l migh t justif y a 
medical p r a c t i t i o n e r ' s d e c i s i o n no t t o abor t he r eve n whe n 
parental c o n s e n t ha s bee n given . Sinc e adults ' refusal s o f 
consent ma y no t preven t emergenc y abortion s t o sav e thei r live s 
or p e r m a n e n t h e a l t h , however , a  perso n age d unde r 1 6 ma y b e 
aborted w i t h o u t he r a g r e e m e n t i n c o m p a r a b l e c o n d i t i o n s o f 
emergency. 

Under authorit y o f th e Act , th e Ministe r responsibl e fo r 
Health ha s mad e r e g u l a t i o n s whic h e m p h a s i z e an d i m p l e m e n t 
physicians' dutie s t o b e familia r wit h counsellin g functions , 
and t o giv e o r ensur e availabilit y o f appropriat e counsellin g 
b e f o r e t e r m i n a t i n g p r e g n a n c i e s . Counsellor s mus t advis e o n 
alternatives t o abortion , o n th e consequence s bot h o f h a v i n g 
and o f no t havin g abortions , an d o n method s o f contraceptio n 
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and availabilit y o f famil y plannin g s e r v i c e s . T h e Ac t als o 
p e r m i t s r e g u l a t i o n s t o b e mad e o n r e s i d e n c e requirement s a 
woman mus t satisf y i n orde r t o b e eligibl e fo r service s unde r 
the A c t , perhap s fo r th e purpos e o f preventin g Barbado s fro m 
b e c o m i n g a  c e n t r e fo r a b o r t i o n s i n it s r e g i o n . E x i s t i n g 
r e g u l a t i o n s i n d i c a t e tha t n o nee d ha s bee n foun d fo r suc h 
control t o b e exercised . 

S h o r t l y afte r B a r b a d o s amende d it s law , Bermud a becam e 
another Commonwealt h countr y i n th e regio n t o amen d it s abortio n 
law. Th e Crimina l Cod e Amendmen t Ac t 198 3 becam e operativ e i n 
August 198 3 immediatel y o n enactment . It s effec t i s t o ad d ne w 
s e c t i o n s 196 A t o 196 D t o th e Crimina l C o d e , exemptin g fro m 
liability t o th e conventiona l p r o h i b i t i o n s o f a b o r t i o n bot h 
qualified medica l practitioner s an d thei r assistant s wh o ac t i n 
good fait h i n designate d hospital s t o procur e miscarriages , an d 
the pregnan t wome n wh o thereb y permi t themselve s t o b e aborted . 
This i s lawful , however , onl y whe n th e hospital' s therapeuti c 
abortion committe e ha s b y majorit y certifie d it s opinio n tha t 
pregnancy resulte d fro m inces t o r rape , tha t c o n t i n u a t i o n o f 
pregnancy, howeve r arising , woul d o r woul d b e likel y t o endange r 
the woman' s lif e o r health , o r tha t ther e i s a  substantia l ris k 
that i f th e chil d wer e bor n i t woul d suffe r fro m suc h physica l 
or menta l abnormalitie s a s t o b e seriousl y handicapped . 

These latte r indication s reflec t i n genera l thos e provide d 
by Britain' s Abortio n Ac t 1967 , bu t th e mechanis m o f therapeuti c 
abortion committee s constitute d i n designate d hospital s reflect s 
the regulator y syste m create d i n 196 9 i n Canada . I t d i f f e r s 
only i n mino r w a y s , suc h a s i n copyin g th e committe e structur e 
of thre e doctor s bu t expressl y requirin g tha t a t leas t on e o f 
them b e a  q u a l i f i e d p s y c h i a t r i s t . Th e Ac t repeat s Canadia n 
practice o f permittin g bu t no t compellin g designate d hospital s 
to establis h committees . Whethe r committee s wil l b e established , 
and whethe r hospitals , physician s o r prospectiv e patient s wil l 
press th e Minister responsibl e fo r Health t o designate sympatheti c 
hospitals fo r purpose s o f th e Act , remain s t o b e seen . Th e Ac t 
names Th e Kin g Edwar d VI I Memoria l H o s p i t a l a s c a p a b l e o f 
having a  committee , an d th e inferenc e ma y b e tha t thi s centr e 
will b e equippe d t o bea r mai n responsibilit y fo r abortions . I t 
will b e interestin g i n year s t o com e t o se e i f experienc e i n 
Bermuda repeat s th e inequit y i n provisio n o f acces s t o service s 
found i n Canad a b y th e Badgle y Committe e i n 197 7 (se e R.J . Coo k 
and B.M . D i c k e n s , " A Surve y o f Abortio n Law s i n Commonwealt h 
Countries" i n Thre e Studie s o f Abortio n Law s i n th e Commonwealth , 
Commonwealth Secretaria t (1977 ) a t pp . 4 2 - 4 4 ) . 

In Ghana , the Crimina l Cod e (Amendment ) Law , 1985 substitute d 
new provision s o n abortio n fo r thos e previousl y existin g i n th e 
Criminal Code . Sectio n 58(1 ) now contains th e standard prohibitio n 
of actin g t o procur e miscarriag e b y a  woma n herself , o r b y an y 
other perso n o n a  woma n whethe r sh e i s pregnan t o r not , an d 
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includes relate d offence s o f supplyin g thing s knowin g tha t the y 
are t o b e use d fo r abortion . Sectio n 58(2 ) provide s a n exemption , 
however, wher e continuanc e o f pregnanc y woul d involv e ris k t o a 
p r e g n a n t w o m a n ' s lif e o r injur y t o he r physica l o r menta l 
health, o r wher e pregnanc y result s fro m a  sexua l offenc e suc h 
as rap e o r incest , o r wher e ther e i s substantia l ris k that , i f 
the chil d wer e born , i t ma y suffe r fro m o r late r d e v e l o p a 
serious physica l abnormalit y o r disease . Th e procedur e mus t b e 
undertaken b y a  registered physicia n specializin g i n gynaecology , 
or b y an y othe r r e g i s t e r e d physicia n actin g i n a  governmen t 
hospital o r i n an approved privat e hospital , clinic o r othe r place . 

It i s uncertai n whethe r a  woma n attemptin g he r ow n abortio n 
must b e show n t o b e p r e g n a n t b e f o r e sh e ca n b e c o n v i c t e d . 
Section 5 8 ( l ) ( a ) , d e a l i n g wit h thi s c a s e , i s silen t o n th e 
issue, bu t sectio n 5 8 ( l ) ( b ) , whic h concern s a  perso n wh o act s 
on anothe r i s expresse d t o creat e a n offenc e "whethe r o r no t 
that woma n i s p r e g n a n t . " A t h i s t o r i c C o m m o n law , a  w o m a n 
acting alon e ha d t o b e prove n pregnan t i n orde r t o b e convictable , 
and th e exclusio n o f th e p r e g n a n t - o r - n o t p r o v i s i o n foun d i n 
clause (b ) fro m claus e (a ) i s consisten t wit h thi s origi n o f 
the law . Th e feta l damag e indicatio n i s restrictivel y expressed , 
covering substantia l ris k tha t th e chil d woul d b e affecte d b y 
"serious physica l abnormalit y o r d i s e a s e " . T h e omissio n o f 
serious menta l o r psychiatri c abnormalit y ma y mar k a n interestin g 
distinction betwee n th e visibl y abnorma l an d th e m e n t a l l y o r 
f u n c t i o n a l l y a b n o r m a l . I t i s u n c l e a r w h e t h e r neurologica l 
malfunction affecting , fo r instance , facia l expressio n o r gait , 
will b e foun d t o expres s itsel f i n a  physica l abnormality . 

By sectio n 5 8 ( 3 ) , abortio n an d miscarriag e ar e define d t o 
mean "th e prematur e expulsio n o r remova l o f conceptio n fro m th e 
uterus o r wom b befor e th e perio d o f gestatio n i s c o m p l e t e d " . 
Removal fro m the uterus suggests that implantation i s a precondition 
to a b o r t i o n o r m i s c a r r i a g e , s o tha t a n inten t t o remov e a 
c o n c e p t us fro m th e f a l l o p i a n tub e throug h th e uteru s woul d 
constitute contraceptio n a s oppose d t o abortion . Thi s readin g 
is c o n s i s t e n t wit h evolvin g perception s i n Commonwealt h law s 
distinguishing abortio n fro m contraceptio n an d c o n t r a g e s t i o n 
(see Chapte r I I , D , a b o v e ) . 

Montserrat's Pena l Cod e No . 1 2 o f 198 3 exclude s fro m it s 
customary prohibitio n o f abortio n termination s o f pregnancie s 
p e r f o r m e d i n hospital s o r othe r place s approve d b y th e Chie f 
Medical Office r i f performe d b y doctor s followin g agreemen t o f 
two doctor s o n give n indications . Thes e ar e tha t ther e i s ris k 
to th e pregnan t woman' s life , o r ris k o f injur y t o he r physica l 
or menta l healt h fro m continuatio n o f pregnanc y greate r tha n i f 
the pregnancy wer e terminated. A  further indicatio n i s substantia l 
risk tha t i f th e chil d wer e bor n i t woul d suffe r fro m suc h 
physical o r menta l abnormalitie s a s t o b e seriousl y handicapped . 
Requirements o f tw o doctors ' opinion s an d o f plac e o f performanc e 
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do not appl y wher e i n good fait h a  doctor i s of the opinion tha t 
the procedur e i s necessar y t o sav e th e lif e o r t o preven t grav e 
permanent injur y t o th e physica l o r menta l healt h o f th e 
pregnant woman . 

C. Th e Applicabilit y o f R . v. Bourn e 

The tw o earlie r Commonwealt h Secretaria t report s i n thi s 
series, Thre e Studie s o f Abortio n Law s i n th e Commonwealt h 
(1977) an d Emergin g Issue s i n Commonwealt h Abortio n Laws , 198 2 
included table s indicatin g th e grounds on which eac h Commonwealt h 
jurisdiction permitte d th e performanc e o f abortio n throug h it s 
legislation an d case-law . Th e relevan t tabl e ha s bee n brough t 
up t o date , a s o f Apri l 1986 , an d appear s a s th e Appendi x t o 
this Chapter . 

In man y jurisdiction s wher e n o case-la w ha s explaine d th e 
abortion legislation , i t i s accepte d tha t th e 193 8 Englis h jur y 
direction i n R . v . Bourne , [1939 ] 1  K.B . 687 , [1938 ] 3  Al l 
E.R. 61 5 i s applicable . Thi s leadin g cas e ha s invariabl y bee n 
accepted where ithasbeenjudiciallyconsidered i n the Commonwealth , 
including a t highes t judicia l levels , a s bein g a  correc t 
explanation o f th e abortio n law . Wher e legislatio n ha s no t 
been judicially interpreted, legal commentators and Attorney s-General 
generally understan d tha t th e directio n whic h interpret s 
England's Offence s Agains t th e Perso n Act , 1861 , sectio n 58 , 
also interpret s loca l la w derive d fro m thi s origin . Wher e 
local legislatio n share s Commo n la w root s wit h thi s provisio n 
but i s immediatel y traceabl e t o anothe r codification , suc h as , 
for instance , th e India n Pena l Code , 1860 , th e cas e i s agai n 
considered a n authoritativ e interpretation . 

The Bourn e principl e provide s that , eve n whe n legislatio n 
expresses onl y a  prohibitio n o f abortion , ofte n describe d a s 
"procurement o f miscarriage" , th e procedur e i s nevertheles s 
lawful whe n undertake n i n goo d fait h t o sav e a  woman's lif e o r 
to sav e he r physica l o r menta l health . I n th e Bourn e cas e 
itself, a  docto r wa s acquitte d o f a n offenc e fo r performin g a n 
abortion t o sav e th e patien t fro m becomin g " a menta l wreck" . 
The judg e recognize d th e lega l justificatio n o f abortio n whe n 
performed t o sav e no t onl y lif e itself , bu t th e conditio n o f 
continuing life , namel y health , an d tha t healt h ha s bot h 
physical an d menta l aspects . Commonwealt h legislatio n ofte n 
now make s explici t th e meanin g th e Bourn e cas e foun d implici t 
in th e Englis h 186 1 Act , an d enact s th e legalit y o f abortio n 
when intende d fo r preservatio n o f lif e an d o f physica l an d 
mental health . Fe w legislature s tha t hav e an explici t provisio n 
depart fro m this . Zimbabwe' s Terminatio n o f Pregnanc y Act , 
1977 provide s onl y a  physica l healt h indication , althoug h i t 
allows abortio n fo r rape , which wa s th e origi n o f pregnanc y i n 
the Bourn e case . 
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The 198 2 Emergin g Issue s repor t tabl e o f Lega l Indication s 
for A b o r t i o n showe d tha t i n a  smal l numbe r o f Commonwealt h 
jurisdictions where n o case-law ha d interprete d thei r legislation , 
which wa s expresse d onl y i n term s o f prohibitin g abortio n o n 
the mode l o f England' s 186 1 Act , i t wa s uncertai n whethe r th e 
case o f R . v . Bourn e wa s considere d applicable . I n orde r t o 
r e d u c e thi s u n c e r t a i n t y , a  q u e s t i o n n a i r e wa s sen t t o th e 
o f f i c e s o f th e A t t o r n e y s - G e n e r a l o f thos e j u r i s d i c t i o n s . 
It wa s d e s i g n e d t o obtai n o p i n i o n s o n whethe r abortio n wa s 
justifiable o r e x c u s a b l e whe n u n d e r t a k e n t o sav e a  w o m a n ' s 
life, physica l healt h o r menta l health . W e ar e greatl y indebte d 
to officer s i n th e variou s Attorneys-General' s department s wh o 
took tim e t o c o n s i d e r th e q u e s t i o n n a i r e an d t o offe r thei r 
researched opinion s o n th e matter . Thos e opinion s ar e reflecte d 
in th e update d Appendix . 

The strongl y preponderan t vie w i s tha t th e Bourn e principl e 
is applicabl e t o legislatio n makin g n o explici t s t a t e m e n t o f 
g r o u n d s upo n whic h abortio n ma y lawfull y b e performed . Thi s 
may b e throug h direc t acceptanc e o f th e Bourn e direction , o r 
through recognitio n an d s o m e t i m e s e n a c t m e n t o f a  n e c e s s i t y 
d e f e n c e t o a  crimina l charge . Th e defendan t i n Bourn e wa s a 
doctor, bu t th e necessit y defenc e wa s recognize d a s a  C o m m o n 
law p r i n c i p l e . A c c o r d i n g l y , i t migh t b e availabl e t o othe r 
than d o c t o r s ; i n d e e d , wher e a  d o c t o r d e c l i n e s t o b e c o m e 
involved i n a  cas e becaus e o f lega l uncertaint y abou t possibl e 
prosecution an d los s o f professiona l status , n e c e s s i t y fo r a 
n o n - d o c t o r t o ac t ma y appea r mor e acute . Som e jurisdiction s 
observed, however , tha t a n abortio n initiativ e b y a  non-docto r 
is mor e likel y t o b e prosecute d tha n actio n b y a  doctor . 

O p i n i o n s o n a p p l i c a b i l i t y o f B o u r n e d o no t enjo y th e 
status o f lega l precedent , o f course , an d clearl y d o no t bin d 
courts of their jurisdictions. A s exercises in legal interpretatio n 
they ar e valuable , h o w e v e r , an d r e l i a b l e i n d i c a t o r s o f th e 
principles b y which th e law may b e enforced. Onl y two jurisdiction s 
considered th e Bourne principle excluded by their law. Accordingly , 
a woma n whos e continue d pregnanc y endanger s no t he r lif e itsel f 
but poses , i n th e word s o f th e questionnaire , "grav e risk " t o 
her physica l healt h o r continuin g menta l healt h coul d no t hav e 
pregnancy terminated. Opinio n in Kiribati i s that only preservatio n 
of lif e itsel f i s d e f e n s i b l e , an d tha t abortio n t o preserv e 
only physica l o r menta l healt h agains t grav e ris k woul d b e a n 
offence. Similarly , opinio n i n Antigu a an d Barbud a i s that , i f 
no medica l t r e a t m e n t othe r tha n a b o r t i o n wil l p r e s e r v e a 
woman's physica l o r menta l health , sh e mus t b e lef t medicall y 
untreated. Nursin g car e ma y b e rendere d t o h e r , o f c o u r s e , 
while continuatio n o f he r pregnanc y i s medicall y managed . 

Opinions i n La w Officers ' department s i n Norther n Nigeri a 
differ. Althoug h the y ar e al l unde r th e Pena l Cod e o f Norther n 
Nigeria, n o relevan t case-la w exists , and , whil e th e vie w i n 
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some state s i s tha t th e Bourn e principl e applies , th e vie w i n 
others i s tha t th e Pena l Code' s permissio n o f savin g "life " i s 
to b e rea d mor e restrictively . I t ma y b e relevan t t o note , 
however, that , unlik e Kiribat i an d Antigu a an d Barbuda , Nigeri a 
is a  Stat e Part y t o th e Conventio n o n th e Eliminatio n o f Al l 
Forms o f Discriminatio n Agains t Women . I t ma y b e aske d i f thi s 
would influenc e judicia l interpretatio n o f th e Pena l Cod e i n 
favour o f preservin g women' s physica l an d menta l healt h agains t 
grave risk . 

An indicatio n o f Commonwealt h standin g o f th e Bourn e 
principle cam e i n Januar y 198 6 fro m Queensland , Australia . I n 
R. v . Baylis s an d Cullen , Distric t Cour t Judg e McGuir e reviewe d 
the histori c an d internationa l foundation s o n which th e relevan t 
case-law o f th e abortio n provisio n i n Queensland' s Crimina l 
Code i s built . I n a  comprehensiv e rulin g (o f 7 2 transcribe d 
pages, includin g thre e appendices , unreporte d t o date ) h e 
observed that : 

"Bourne ha s spawne d offsprin g wh o hav e grow n t o 
adulthood. The y canno t no w -  a t leas t b y Court s o f 
first instanc e -  easil y b e disowne d o r mad e t o 
disappear. I t i s har d t o tur n th e cloc k back. " 
(Transcript a t p . 122). 

It ma y b e speculate d tha t th e Bourn e rulin g ha s becom e a 
cohesive principl e i n Commonwea l th jurisprudence . I n th e 
jurisdictions i n whic h it s applicatio n i s uncertain , it s 
significance i s suc h tha t court s canno t ignor e it s effect , les t 
their decision s ma y b e pe r incuria m (no t precedent s du e t o 
oversight o f relevan t law) . A  cour t rejectin g Bourn e wil l b e 
expected t o specif y it s reasons ; tha t is , i t mus t expressl y 
find tha t unde r th e legislatio n o f it s jurisdiction , women' s 
health canno t b e preserved agains t grav e ris k pose d b y pregnancy . 

D. Litigatio n 

While the overwhelming majority of Commonwealth jurisdiction s 
have ha d n o experienc e o f abortion-relate d litigatio n i n recen t 
years, o r indee d ever , th e fe w tha t hav e bee n activ e hav e bee n 
very active . I n Canada , case s hav e bee n brough t i n Federa l 
courts an d th e provincia l court s o f Britis h Columbia , Manitoba , 
Ontario, Quebe c an d Saskatchewan . I n Australia , th e Bay1is s 
case i n Queenslan d ha s becom e a  loca l abortio n caus e celebr e 
comparable t o th e Morgenta1e r sag a i n Canada . A  numbe r o f 
cases ar e prosecution s fo r performin g abortions , bu t mos t ar e 
peripheral t o tha t issue . The y involv e procedura l matter s 
pertaining t o prosecutio n an d question s o f contro l o f acces s t o 
abortion services . A  serie s o f relate d mino r case s involve s 
injunctions sough t b y an d agains t abortio n clinics , notabl y 
those opene d b y Dr . Morgentale r i n Ontari o an d Manitoba , an d 
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prosecutions o f protester s involve d i n scuffle s an d form s o f 
mischief t o property . 

The centra l l i t i g a t i o n i n Canad a i s D r . M o r g e n t a l e r ' s 
prosecution i n Ontario . Th e case , no w pendin g i n th e Suprem e 
Court o f Canada , i s strictl y no t a n abortio n case , sinc e th e 
charge i s tha t thre e doctor s conspire d t o perfor m a n illega l 
act, namel y abortion . Th e conspirac y charg e make s th e crimina l 
defence o f necessit y mor e difficul t t o employ . Whil e i t ma y b e 
shown e x pos t fact o tha t performin g abortio n o n a  particula r 
woman wa s necessary , i t i s no t s o easil y arguabl e tha t i t i s 
necessary t o conspir e wit h others , i n advanc e o f an y individua l 
woman presentin g herself , t o terminat e a  pregnancy . Th e defenc e 
was primaril y concerne d i n fac t wit h constitutiona l argument s 
that C a n a d a ' s Crimina l Cod e restrictio n o n abortio n violate s 
the Canadia n Charte r o f Right s an d Freedoms . Th e constitutiona l 
challenge, mounte d i n a n extensiv e hearin g befor e a  tria l jur y 
was empanelled , wa s wid e ranging , an d resiste d principall y b y 
the Attorney-Genera l o f Canada , rathe r tha n tha t o f Ontario , 
because th e issu e affect s federa l law . Th e c o n s t i t u t i o n a l 
challenge failed , an d a  regula r crimina l tria l followed , a t th e 
end o f whic h th e jur y acquitte d th e thre e d e f e n d a n t d o c t o r s 
(R. v . M o r g e n t a l e r , Smolin g an d Scot t ( 1 9 8 4 ) , 1 2 D.L.R . (3d ) 
502 (Ont . S . C . ) ) . Th e p r o s e c u t i o n e x e r c i s e d th e righ t i t 
enjoys i n Canad a t o appea l agains t th e acquittal , successfully , 
and th e d e f e n d a n t s c r o s s - a p p e a l e d u n s u c c e s s f u l l y a g a i n s t 
rejection o f thei r constitutiona l arguments . Th e Ontari o Cour t 
of Appea l ordere d a  ne w tria l ( ( 1 9 8 5 ) , 5 2 O.R . (2d ) 3 5 3 ) , bu t 
the defendant s hav e exercise d thei r righ t t o appea l furthe r t o 
the Suprem e Cour t o f Canada . Thi s appea l i s unlikel y t o b e 
argued befor e th e autum n o f 1986 . 

A n o t h e r a b o r t i o n - r e l a t e d c h a r g e i s p e n d i n g a g a i n s t 
Dr. Morgentale r i n Ontari o but , althoug h h e ha s c o n t i n u e d t o 
o p e r a t e hi s a b o r t i o n clini c i n th e province , th e provincia l 
Attorney-General ha s u n d e r t a k e n no t t o c o n s i d e r p r o c e e d i n g 
until th e Suprem e Cour t o f Canada's decisio n i s known. Meanwhile , 
in Manitoba , pendin g charge s involvin g Dr . Morgentaler' s clini c 
in tha t p r o v i n c e wil l als o no t b e pursue d unti l th e Ontari o 
case i s r e s o l v e d . Th e M a n i t o b a c h a r g e wa s o r i g i n a l l y fo r 
conspiracy but , o n th e defendants ' protest , i t wa s amende d t o a 
direct p r o s e c u t i o n fo r unlawfu l p e r f o r m a n c e o f a b o r t i o n . 
Spin-off litigatio n i n th e provinc e concerne d Dr . Morgentaler' s 
a p p l i c a t i o n t o th e C o l l e g e o f P h y s i c i a n s an d S u r g e o n s o f 
Manitoba fo r approva l o f hi s clinic . Th e College' s refusa l wa s 
subsequently hel d t o hav e bee n i m p r o p e r l y reache d sinc e th e 
C o l l e g e di d no t affor d th e applican t prope r mean s t o presen t 
his case . Th e Colleg e wil l b e require d t o resolv e th e applicatio n 
properly. Th e Attorneys-Genera l o f Ontari o an d Manitob a hav e 
decided no t t o see k i n j u n c t i o n s a g a i n s t Dr . M o r g e n t a l e r ' s 
clinics i n thei r provinces , bu t i n Quebec , wher e Dr . Morgentale r 
p r a c t i s e s w i t h o u t p r o v i n c i a l g o v e r n m e n t a l i n t e r v e n t i o n , a 
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p r i v a t e p e r s o n i s a c t i n g fo r a n i n j u n c t i o n t o r e s t r a i n 
Dr. Morgentaler' s activities . I t woul d b e ver y remarkabl e wer e 
the applicatio n t o succeed . 

M r . Josep h Borowski , a  residen t o f Manitoba , hold s view s 
on abortio n diametricall y oppose d t o Dr . M o r g e n t a l e r ' s . Hi s 
c o n s t i t u t i o n a l objectio n t o th e Crimina l Cod e i s no t tha t i t 
prohibits abortions , bu t tha t i t permit s them . Actin g i n hi s 
lawyer's provinc e o f Saskatchewan , h e sough t t o challeng e th e 
constitutionality o f th e law , bu t wa s face d wit h resistanc e o n 
the procedura l groun d that , a s a  perso n wit h n o specia l persona l 
legal interes t i n th e m a t t e r , h e lacke d standin g t o presen t hi s 
c a s e . Th e S u p r e m e C o u r t o f Canad a eventuall y rule d o n tha t 
issue, i n favou r o f Mr . Borowsk i (Borowsk i v . Attorney-Genera l 
of Canad a ( 1 9 8 1 ) , 13 0 D.L.R . (3d ) 5 8 8 ) . I n subsequen t litigatio n 
on th e m e r i t s o f hi s clai m h e wa s u n s u c c e s s f u l ( ( 1 9 8 3 ) , 4 
D.L.R. (4th ) 11 2 (Sask . Q.B.) ) an d judgmen t i s no w pendin g i n 
his appea l t o th e Saskatchewa n Cour t o f Appeal . 

The Federa l Cour t o f Appea l o f C a n a d a uphel d a  federa l 
trial court' s decisio n declinin g jurisdictio n o n a n allegatio n 
that hospitals ' therapeuti c abortio n committe s wer e interpretin g 
too liberall y th e Criminal Code' s permissio n o f their certificatio n 
of abortio n i f the y wer e t o fin d dange r t o "health " (Carruther s 
v. T h e r a p e u t i c Abortio n Committee s o f Lion s Gat e Hospita l et 
a l . ( 1 9 8 3 ) , 6  D.L.R . (4th ) 5 7 ) . Th e basi s o f th e decisio n i s 
that, althoug h th e federa l Crimina l Cod e establishe s th e law , 
questions o f healt h fal l withi n provincia l jurisdiction . T h e 
a p p l i c a n t s u b s e q u e n t l y f a i l e d i n hi s provincia l applicatio n 
before th e Britis h Columbi a Suprem e Cour t an d Cour t o f Appea l 
to hav e c o m m i t t e e s ' p r a c t i c e s reviewe d an d declare d illega l 
( C a r r u t h e r s v . L a n g l e y ( 1 9 8 5 ) , 2 3 D.L.R . (4th ) 6 2 3 ) . Th e 
C o u r t s considere d tha t a s member s o f a  hospita l society , th e 
plaintiffs lacke d standin g t o see k civi l revie w o f conduc t the y 
c o n s i d e r e d c r i m i n a l . Th e Ontari o Suprem e Cour t i n th e 198 4 
Medhurst cas e o n spousa l consen t (se e E , below ) adde d tha t suc h 
committees' decision s ar e m e d i c a l , an d non-justiceable . 

The flurr y o f cour t proceeding s i n Queensland , Australia , 
concerning th e abortio n clinic s ru n b y Dr . Baylis s i s comparabl e 
to tha t see n i n Canada . Event s originate d i n Ma y 198 5 when , i n 
a spectacula r rai d o n a n abortio n clinic , 47,00 0 patients 1 file s 
were seized . Dr . Bayiis s wa s arreste d an d charge d wit h conspirac y 
regarding th e clinic' s activities . A t a  bai l application , th e 
p r o s e c u t i o n faile d i n it s e f f o r t t o hav e a  bai l c o n d i t i o n 
imposed tha t th e defendan t no t perfor m an y mor e abortions . I n 
the Suprem e Cour t o f Queenslan d a  judg e i n chamber s refuse d th e 
Crown's appea l fro m tha t decisio n (R e Baylis s O.S . No . 32 6 o f 
1985, u n r e p o r t e d ) , o n th e groun d tha t th e r e s t r i c t i o n sough t 
was excessive . I t wa s considere d tha t abortio n itsel f i s no t 
n e c e s s a r i l y u n l a w f u l , an d n o nee d e x i s t e d t o r e s t r a i n th e 

defendant's performanc e o f lawfu l procedures . Th e Ful l Cour t 
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of th e stat e Suprem e Cour t uphel d thi s assessment . Th e Ful l 
Court als o ruled , i n respons e t o a  separat e challeng e b y th e 
defendant, tha t th e searc h warrant s unde r whic h th e initia l 
raid ha d bee n conducte d wer e invalid . 

It appeare d tha t th e origina l conspirac y charg e wa s n o 
longer sustainable , sinc e evidenc e obtaine d i n consequenc e o f 
invalid warrant s wa s no t usabl e b y th e prosecution . Upo n a 
former patient' s complaint , however , proceeding s wer e pursue d 
against Drs . Baylis s an d Culle n fo r unlawfull y procurin g a 
miscarriage. I n preparatio n fo r th e directio n o n la w t o th e 
trial jury , District Cour t Judg e McGuire prepare d a  comprehensiv e 
written rulin g (se e C , above) , whic h wa s release d followin g th e 
jury's verdic t o n th e fact s o f th e case . Th e defenc e wa s tha t 
the offenc e charge d agains t sectio n 22 4 o f th e Queenslan d 
Criminal Cod e wa s defensibl e unde r sectio n 282 , whic h exempt s 
from crimina l liabilit y on e wh o i n goo d fait h reasonabl y 
performs surger y o n a n unbor n chil d t o preserv e th e mother' s 
life. Th e tria l judg e explaine d th e la w consistentl y wit h th e 
Bourne directio n an d th e Australia n case-la w whic h ha d give n 
effect t o th e principle . A t th e en d o f Januar y 1986 , bot h 
defendants wer e acquitted . 

In contras t t o th e frenz y o f litigatio n i n th e Canadia n 
jurisdictions an d Queensland , othe r Commonwealt h jurisdiction s 
appear t o hav e bee n quiescent . Th e Ne w Zealan d Cour t o f 
Appeal's judgmen t i n Wall  v . Livingston , [1982 ] 1  N.Z.L.R . 73 4 
upheld th e Hig h Court' s decisio n tha t a n applican t fo r judicia l 
review o f approva l give n t o a  propose d abortio n unde r th e 
Contraception, Sterilisatio n an d Abortio n Ac t 197 7 lacke d 
standing t o obtai n review . H e wa s a  strange r t o th e decisio n 
he sough t t o challenge , an d coul d no t clai m t o represen t a n 
unborn child . I n drawin g upo n relevan t Englis h an d Canadia n 
case-1 aw, the Court demonstrated the highly interactive Commonwealth 
jurisprudence tha t ha s evolve d i n thi s are a o f law . 

E. Spousa l an d Parenta l Consen t 

Case-law i n Queensland , Ontari o an d othe r jurisdiction s 
has recentl y bee n instructiv e i n clarifying principle s governin g 
third parties ' consen t t o an d vet o o f a  woman' s abortion . I n 
Attorney-General fo r Queensland ; E x rel . Ker r v . T . (1983) , 4 6 
A. L.R. 275 , th e Hig h Cour t o f Australi a confirme d decision s o f 
the Queenslan d stat e court s tha t a n injunctio n coul d no t b e 
granted t o a n unmarrie d ma n t o restrai n th e woma n h e ha d mad e 
pregnant fro m havin g a n abortion . Th e Cour t reasone d tha t a n 
injunction wa s inappropriat e t o restrai n a n anticipate d offenc e 
triable b y jury , tha t a  fetu s a s suc h ha s n o lega l right s an d 
none ca n b e claime d o n it s behalf , an d tha t a  perso n claimin g 
paternity o f a  woman' s chil d ha s n o contro l ove r her . Thi s 
raises th e issu e o f whethe r a  ma n wh o i s bot h fathe r o f a 
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woman's unbor n chil d an d als o he r lawfu l husban d ha s a  superio r 
right. 

It wa s hel d i n O n t a r i o tha t h e ha s n o t . A  h u s b a n d ' s 
a p p l i c a t i o n fo r a n i n j u n c t i o n wa s r e j e c t e d i n Medhurs t an d 
Medhurst ( 1 9 8 4 ) , 4 6 O.R . (2d ) 26 3 (Ont . S . C . ) , late r affirme d 
in R e Medhurs t an d Medhurs t ( 1 9 8 4 ) , 4 5 O.R . (2d ) 57 5 (Ont . S . C . ) . 
In thi s latte r cas e i t wa s considere d tha t i f h e ha d independen t 
evidence o f impropriety , a  husban d coul d as k a  cour t t o inspec t 
records o f proceeding s o f a  hospital' s statutoril y constitute d 
therapeutic abortio n committee , i n orde r t o revie w whethe r i t 
had acte d a c c o r d i n g t o th e lega l g r o u n d s fo r approvin g th e 
procedure. A s bot h husban d an d admitte d father , h o w e v e r , h e 
was hel d t o lac k standin g t o interven e i n hi s wife' s decisio n 
lawfully t o see k abortion . He r unilatera l ac t migh t constitut e 
a matrimonia l offenc e suc h a s menta l cruelt y justifyin g divorc e 
or othe r matrimonia l relief . A  d i v o r c e wa s grante d o n thi s 
ground in , fo r instance , Saty a v . Sir i Ram , A.I.R . 198 3 Punja b 
& Haryan a 252 , b y th e Punja b Hig h Court , India . Whe n abortio n 
is m e d i c a l l y i n d i c a t e d fo r preservatio n o f a  wife' s health , 
however, a  husband' s obstructio n migh t als o b e cruelt y o n hi s 
part, an d a  violatio n o f hi s lega l obligation s t o provid e hi s 
wife wit h n e c e s s a r i e s o f l i f e . I n C a n a d a , thi s o b l i g a t i o n 
exists unde r th e Crimina l Code . 

The Gi11ick cas e i n England (se e Chapter II , B, above) involve d 
i s s u e s no t onl y o f a d o l e s c e n t c o n t r a c e p t i o n , bu t als o o f 
adolescent a b o r t i o n w i t h o u t p a r e n t a l c o n s e n t o r k n o w l e d g e . 
M r s . G i l l i c k ' s clai m e x p r e s s l y a d d r e s s e d a b o r t i o n , an d th e 
terms i n whic h th e Hous e o f Lord s rejecte d i t clearl y gover n 
abortion. Th e majorit y judgment s dea l wit h lega l principle s o f 
adolescent autonomy , takin g contraceptio n a s a n illustratio n o f 
p r i n c i p l e bu t no t a s a n e x c l u s i v e concer n o r f o c u s . Th e 
dissenting judgments , bein g centre d upo n sexua l offences , fai l 
to addres s th e abortio n issu e raise d i n th e claim . Confirmatio n 
of th e matur e minor' s capacit y fo r independen t decision-makin g 
is o f doubl e significance . I t mean s tha t a  mino r o f sufficien t 
u n d e r s t a n d i n g ma y legall y a u t h o r i z e a n a b o r t i o n p r o c e d u r e 
w i t h o u t he r parents ' consen t o r knowledge , bu t als o that , i f 
she i s adequatel y awar e o f th e healt h an d othe r implication s o f 
c o n t i n u i n g he r p r e g n a n c y , sh e ma y resis t abortio n whe n he r 
parents authoriz e th e procedure . Th e younge r sh e is , however , 
the mor e s i g n i f i c a n c e ma y b e give n t o he r parents ' rol e i n 
protection o f he r well-being . 

A numbe r o f Commonwealt h jurisdiction s wit h law s approvin g 
abortion mak e expres s provisio n fo r minor s whic h supersede s th e 
Common la w an d e x c l u d e s th e issu e fro m th e genera l la w o n 
medical treatmen t o f adolescents . I n Barbados , fo r instance , 
the Medica l Terminatio n o f Pregnanc y Act , 198 3 (se e B , above ) 
provides i n sectio n 8(23 ) that : 
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"The treatmen t fo r th e terminatio n o f th e pregnanc y 
of a  femal e unde r th e ag e o f 1 6 year s o r o f a  perso n 
of unsoun d min d o f an y ag e shal l no t b e administere d 
e x c e p t wit h th e w r i t t e n c o n s e n t o f he r paren t o r 
guardian." 

Provisions o f thi s natur e d o no t leav e minors ' well-bein g t o 
p a r e n t s ' a r b i t r a r y d i s c r e t i o n , s i n c e , a s th e G  i 1 1 i c k cas e 
e s t a b l i s h e d , p a r e n t s enjo y power s i n o r d e r tha t the y m a y 
d i s c h a r g e thei r d u t i e s . A n importan t dut y o f parent s i s t o 
provide thei r childre n wit h medicall y indicate d healt h care . A 
parent wh o refuse d t o see k o r t o consen t t o abortio n necessar y 
to sav e a  child' s lif e o r physica l o r menta l healt h woul d bea r 
legal r e s p o n s i b i l i t y unde r law s promotin g chil d welfar e an d 
limiting chil d abuse . Th e responsibilit y bind s anyon e wh o ac t 
in loc o p a r e n t i s ; i n K . v . Ministe r fo r Yout h an d Communit y 
Services, [1982 ] N.S.W.L.R . 3 1 1 , Helsha m C.J . i n Eq . authorize d 
m e d i c a l l y i n d i c a t e d a b o r t i o n fo r a  1 5 yea r ol d war d o f th e 
Australian stat e o f Ne w Sout h Wale s ove r th e refusa l o f consen t 
of th e Ministe r i n charge , whic h h e withhel d o n mora l grounds . 
Further, th e Commo n la w defenc e o f necessit y t o sav e huma n lif e 
would protec t performanc e o f abortio n withou t parenta l consen t 
where i t wa s medicall y s o indicated . Eve n whe n parenta l consen t 
is a  n e c e s s a r y conditio n o f abortion , i t ma y no t alon e b e a 
sufficient condition . Th e minor' s ow n consen t ma y b e require d 
when sh e ha s capacit y t o giv e it , an d t o withhol d it , unles s 
continuation o f pregnanc y woul d b e life-endangering . 

Some Commonwealt h legislatio n addresse s abortio n o f minor s 
through a n indicatio n fo r abortio n o f a  crimina l offence , suc h 
as r a p e , i n c e s t , o r sexua l i n t e r c o u r s e wit h a  gir l unde r a 
given age . Sinc e th e purpos e o f suc h crimina l offence s an d o f 
their ofte n heav y punishmen t i s t o protec t younge r girl s agains t 
the physical , menta l an d reproductiv e hazard s o f pregnancy , a 
parental discretio n t o den y a  victim' s health-indicate d abortio n 
through exercis e o f a  vet o appear s incompatibl e wit h th e polic y 
of th e law . I n a  sense , toleranc e o f a  vet o woul d appea r t o 
give a  paren t a  capacit y a n o f f e n d e r face s p u n i s h m e n t fo r 
exercising. Toleranc e woul d b e eve n mor e incongruou s whe n th e 
parent himsel f i s th e offender . Adolescen t abortio n ma y als o 
be ease d throug h a  provisio n suc h a s appear s i n Hon g Kong' s 
Offences agains t th e Perso n (Amendment ) Ordinanc e 1981 . T h i s 
permits doctor s t o fin d ris k o f injur y t o healt h fro m continuatio n 
of pregnanc y exceedin g th e ris k o f abortion , whic h i s sufficien t 
to j u s t i f y a b o r t i o n an d p r e s u m a b l y t o r e q u i r e p a r e n t s t o 
consent t o i t unde r thei r lega l dutie s o f chil d p r o t e c t i o n , 
simply o n th e groun d tha t th e patien t i s age d unde r 1 6 years . 
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