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V. RESPONSE S T O INFERTILIT Y 

A. Introductio n 

Artificial mean s o f huma n reproductio n namel y artifica l 
insemination, i n vitr o ("tes t tube" ) fertilizatio n (I.V.F. ) an d 
surrogate motherhood , hav e becom e foca l point s o f ethica l 
commentary an d lega l proposal s particularl y sinc e th e birt h i n 
England i n 197 8 o f Louis e Brown , th e world' s firs t "tes t tube " 
baby. Sinc e then , development s particularl y i n Englan d an d 
Australia hav e advanced th e relevant technology. Thes e countrie s 
may hav e bee n abl e t o tak e initiative s becaus e restriction s o n 
fetal an d embryoni c medica l researc h i n th e Unite d State s o f 
America, bot h actua l an d presumed , arreste d development s tha t 
specialists i n infertilit y relie f wer e anxiou s t o pursu e 
there. Monas h Universit y i n Melbourne , Australi a an d Bour n 
Hall Clini c i n Cambridge , England , hav e becom e destination s o f 
many i n th e Commonwealth , th e Unite d State s an d beyon d wh o see k 
to acquir e an d develo p th e technica l expertis e throug h whic h 
infertility ma y b e relieved . 

Relief is distinguishable both from prevention of infertility 
and fro m it s cure . Improve d knowledg e o f th e man y cause s o f 
infertility (se e B , below ) assist s th e potentia l fo r individua l 
and collectiv e preventiv e measures . Infertilit y itsel f ma y b e 
differently define d fo r medical , demographic and , fo r instance , 
social purposes , an d i s divisibl e int o primar y an d secondar y 
infertility; man y infertil e couple s hav e alread y ha d children , 
together o r separatel y i n earlie r relationships . Secondar y 
infertility affect s thos e wh o wer e onc e fertile , an d ma y becom e 
fertile again , bu t wh o hav e suffere d fro m a n even t o r conditio n 
that render s the m infertile . Th e potentia l t o b e a  partne r i n 
an infertil e relationshi p ma y b e preventable , however , b y 
medical treatmen t an d b y self-car e regardin g healt h preservatio n 
and choic e o f lif e style . Particularly , bu t no t onl y i n 
developed courtrie s o f th e Commonwealth , infertilit y ma y b e du e 
to avoidable reproductive impairments , such a s venereal diseases . 
Similarly, relie f o f infertilit y ma y b e attempte d throug h 
surgical (includin g microsurgical ) means , dru g treatment s and , 
for instance , dietar y management , withou t recours e t o th e mor e 
spectacular, technology-dependent means of artifical reproductio n 
which hav e i n recen t year s becom e a  foca l poin t o f lega l an d 
ethical concern . Eve n whe n successfu l i n producin g a  child , 
these ofte n leav e thei r beneficiarie s stil l infertile . 

The adoptio n alternativ e t o artifica l conceptio n ha s 
become decreasingl y availabl e i n recen t years , particularl y i n 
developed countries , du e t o increasingl y successfu l mean s o f 
pregnancy preventio n throug h contraceptio n an d sterilization , 
and t o a  lesse r exten t du e t o abortio n an d singl e wome n keepin g 
their children , includin g whe n th e mother s ar e o f schoo l age . 
In a n inadvertentl y dysfunctiona l way , however , legislatio n i n 
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developed countrie s designe d t o preven t buyin g an d sellin g o f 
babies an d othe r unsavour y commerc e i n childre n ha s prevente d 
development o f a n adoptio n alternativ e t o abortion . B y thes e 
laws, thos e wh o offe r t o bu y babie s fro m mother s unabl e t o cop e 
with rearin g them , an d thos e wh o offe r t o sel l thei r babie s t o 
o t h e r s wh o w a n t them , becom e liabl e t o crimina l punishments . 
These law s ma y obstruc t conscientiou s person s an d agencie s wh o 
want t o dete r pregnan t wome n wh o ar e considerin g abortio n fro m 
pursuing tha t g o a l , b y o f f e r i n g t o pa y thei r p r e g n a n c y an d 
confinement expenses , includin g los t wag e earnin g opportunities , 
if the y wil l agre e a t birt h t o th e babie s bein g a d o p t e d . A 
market i n babies , includin g a  regulated , non-exploitiv e marke t 
of relativel y fre e an d equa l supplier s an d consumers , i s thu s 
prevented i n favou r o f abortion . 

This Chapte r o f th e Repor t wil l outlin e allege d cause s o f 
infertility, whic h i n a  countr y suc h a s Canad a i s estimate d t o 
affect on e i n si x an d perhap s a s man y a s on e i n fiv e couple s o f 
reproductive age . I t wil l revie w th e genera l approache s t o th e 
issue p r o p o s e d i n a  numbe r o f prominen t Commonwealt h report s 
from th e Unite d Kingdom , wher e th e Warnoc k Repor t ha s attracte d 
great attention , Australia n jurisdictions , notabl y th e Walle r 
Reports fro m th e stat e o f Victoria , and , fo r instance , fro m th e 
Ontario La w Refor m Commissio n i n Canada . I t wil l the n addres s 
issues more specific to the technologies o f artificial insem i nation 
by sper m an d ovu m d o n a t i o n , an d i n vitr o fertilization , an d 
consider th e applicatio n o f bot h artificia l an d natura l mean s 
of reproductio n i n "Surrogat e Motherhood " transactions . Thes e 
may b e fo r so-calle d surrogat e motherhood , b y whic h a  woma n ha s 
her ow n ovu m fertilized , an d mor e authenti c surrogac y b y whic h 
a woma n bear s a n embry o create d fro m another' s ovum , i n bot h 
cases i n orde r t o surrende r th e chil d o n birth . Finally , i t 
will conside r th e ofte n contentiou s bu t inescapabl e issu e o f 
embryo an d feta l research . Th e Tabl e o f Reproductiv e Option s 
at th e en d o f thi s Introductio n illustrate s 2 2 alternative s t o 
normal conceptio n employin g artifica l means . 

Issues wil l b e presente d primaril y fro m a  lega l perspective , 
but i n practic e muc h publi c discussio n concern s ethica l issues . 
It i s prope r tha t thes e b e raised , o f course , bot h i n relatio n 
to an d s e p a r a t e l y fro m lega l i s s u e s . I t i s interestin g t o 
observe, however , tha t ethica l d e l i b e r a t i o n abou t a r t i f i c a l 
r e p r o d u c t i o n i s rarel y matche d b y ethica l deliberatio n abou t 
natural r e p r o d u c t i o n . Bot h ma y appea r i n som e case s t o b e 
i r r e s p o n s i b l e an d h a z a r d o u s t o p o t e n t i a l c h i l d r e n an d t o 
societies themselves , bu t th e r e p r o d u c t i v e i n i t i a t i v e s tha t 
have com e t o bea r th e burde n o f ethica l accountabilit y ten d t o 
be th e artificial . Fo r instance , propose d i n vitr o fertilizatio n 
(I.V.F.) programme s rais e issue s o f marita l statu s o f patient s 
and t h e i r l i k e l i h o o d t o offe r c h i l d r e n goo d h o m e s . Whe n 
natural fertilit y ca n b e 
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achieved o r restore d by , fo r instance , hormon e treatment s o r 
microsurgery, whic h ma y b e n o les s expensiv e tha n I.V.F. , 
physicians an d other s ar e rarel y aske d t o ensur e tha t thei r 
patients wil l conceiv e onl y i n marriage , o r tha t the y wil l mak e 
good parents . B y it s preoccupation wit h th e artificial , ethical 
discourse raise s problem s no t onl y o f th e ethics o f reproductiv e 
biotechnology, bu t als o o f th e ethic s o f ethics . 

B. Cause s o f Infertilit y 

While i t i s ubiquitous , infertilit y i s no t a  unifor m 
phenomenon i n th e world . Th e Tas k Forc e o n Diagnosi s an d 
Treatment o f Infertilit y o f th e Worl d Healt h Organizatio n 
Special Programm e o f Researc h i n Huma n Reproductio n conducte d 
studies i n 2 5 countrie s includin g man y i n th e Commonwealt h 
between 197 9 an d 1984 , and identifie d differen t combination s o f 
factors contributin g t o individua l countries 1 an d regions 1 
experience o f infertilit y (se e W . Cates , T . Arle y an d P . Rowe , 
"Worldwide Pattern s o f Infertility : I s Afric a Different? " Th e 
Lancet, 1 4 Sept , 1985 , 5 9 6 ) . Nevertheless , withou t bein g 
specific t o an y individua l Commonwealt h countr y o r region , a 
number o f cause s ca n b e propose d t o explai n th e infertilti y 
rates i n man y populations . 

An importan t caus e i s th e fac t o f biolog y tha t natura l 
fertility, perhap s i n bot h female s an d males , decline s wit h 
age: younge r peopl e ar e mor e fertil e tha n thos e wh o ar e o f 
advanced year s fo r reproduction . Where , a s ma y b e increasingl y 
the cas e i n develope d countries , wome n postpon e marriage , 
perhaps t o pursu e educatio n o r careers , the y ma y see k childre n 
at a n ag e whe n pregnanc y i s les s likel y t o occur . Reduce d 
likelihood ma y b e becaus e o f reproductiv e failur e du e t o 
embryonic o r feta l geneti c abnormality , or , fo r instance , t o 
failure o f ovulatio n o r poo r sper m quality . Seekin g childre n 
relatively lat e i n lif e ma y b e relate d no t onl y t o postpone d 
marriage, however , bu t als o t o secon d marriag e followin g 
divorce. Divorc e rate s i n developin g countrie s ma y no t b e a s 
high a s i n th e develope d world , bu t wher e males 1 averag e 
life-span i s shorte r tha t tha t o f wome n an d wome n firs t marr y 
in their early teenag e years, they are liabl e to suffer widowhood , 
and late r see k childre n i n a  secon d marriag e whe n natura l 
fertility ha s declined . Infertilit y ma y itsel f precipitat e 
divorce i n som e c u l t u r e s , an d b e bot h stigmatizin g an d 
socioeconomica1ly disadvantageous , s o tha t pressur e arise s 
in almos t al l countrie s t o reliev e it s effects . Pressur e t o 
conceive ma y b e felt , o f course , without regar d t o age . I n th e 
W.H.O. Tas k Forc e study , i t wa s foun d that , i n Africa , 4 2 
percent o f wome n seekin g infertilit y service s wer e age d 2 4 
years o r younger , wherea s i n Asi a onl y 2 2 percen t wer e i n tha t 
cataegory (se e ibid . p . 597). 
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I n f e c t i o n i s a  majo r pathologica l caus e o f infertility , 
and perhap s th e majo r caus e i n women . Th e W.H.O . Tas k F o r c e 
study foun d tha t "Ove r 8 5 % o f th e Africa n wome n hav e diagnose s 
which coul d b e attribute d t o infection " (se e i b i d . ) . Althoug h 
venereal disease s ar e p o p u l a r l y hel d t o a c c o u n t fo r risin g 
levels o f i n f e r t i l i t y , th e stud y foun d tha t frequenc y o f a 
history i n women o f such sexuall y transmitte d disease s (S.T.D. ) wa s 
a c t u a l l y q u i t e low . Indee d i n A s i a , i t wa s foun d tha t a 
history o f pregnanc y complication s i n wome n wh o wer e infertil e 
was twic e a s hig h a s a  histor y o f S.T.D. , tha t i n Afric a th e 
rates wer e comparable , an d tha t i n th e develope d world , pregnanc y 
complications wer e associate d wit h infertilit y i n a  proportio n 
of two-third s th e numbe r o f case s i n whic h S.T.D . occurre d (se e 
ibid.) Infertilit y followin g pregnanc y complication s ma y b e a 
result, o f course , o f poo r materna l an d post-nata l care , an d o f 
inadequate famil y plannin g programme s t o reduc e abortio n rates , 
and unskille d managemen t o f spontaneou s an d induce d abortion . 

Chemical an d mechanical contraceptio n (tha t is , contraceptive 
drugs an d d e v i c e s ) ar e associate d wit h a  consequen t rat e o f 
infertility i n give n populations . A n intrauterin e devic e ma y 
be a  sourc e o f infectio n whe n i t i s fitte d o r removed , o r whil e 
it i s i n place , an d a  calculabl e incidenc e o f pelvi c inflammator y 
disease whic h ma y resul t i n infertilit y i s associate d wit h us e 
of som e device s i n studie d populations , primaril y i n develope d 
countries. Drug s othe r tha n contraceptiv e drug s ar e associate d 
with infertility , includin g illicit , non-prescriptio n an d als o 
prescription drugs . Th e leve l o f infertilit y tha t result s fro m 
medical care , regardin g bot h contraceptiv e an d genera l healt h 
c a r e , ma y m a k e i t highl y a p p r o p r i a t e tha t m e d i c i n e shoul d 
devote itself to developing means to relieve infertiltiy. Similarly , 
societies migh t justifiabl y giv e resource s t o treatmen t becaus e 
other cause s o f i n f e r t i l i t y ar e a s s o c i a t e d wit h t o l e r a t e d 
social lif e styles , suc h a s consumptio n o f alcoho l an d tobacco , 
and wit h environmenta l an d industria l pollutio n whic h societie s 
do no t effectivel y contro l b y legal , economic o r othe r initiative s 
(see generall y "Infertilit y an d Sexuall y Transmitte d Disease : A 
Public Healt h Challenge " Populatio n Reports , Th e John s Hopkin s 
University, Population Informatio n Program , Series L, No.4 (1983)) . 

Fertile couple s ma y conscientiousl y decid e no t t o hav e a 
child o f bot h partners , becaus e o f unacceptabl e ris k t o the m o f 
transmitting a  harmfu l geneti c o r othe r congenita l conditio n t o 
their child . Improve d method s o f geneti c prognosi s an d diagnosi s 
have resulte d i n individual s comin g t o kno w o f thei r harmfu l 
reproductive potential , an d seekin g mean s t o reduc e th e risk . 
Formerly, the y ha d alternative s o f celibacy , marrie d voluntar y 
childlessness an d adoption . Mor e recently , th e alternativ e o f 
artifical inseminatio n b y sper m dono r becam e availabl e whe n a 
husband presente d a n unacceptabl e ris k o f dysgeni c reproduction . 
Now, furthe r alternative s includ e bot h ovu m an d embry o donatio n 
when a  wif e alon e o r th e coupl e jointl y i s dysgenic , and , wher e 
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the abortio n la w i s accommodating , the y ma y als o conceiv e th e 
child o f the m botn . Prenata l diagnosis , fo r instanc e b y 
amniocentesis, will reliabl y sho w whether th e fetus, is harmfully 
affected. I n man y case s i t wil l no t be , and th e pregnanc y wil l 
continue. Whe n prospectiv e geneti c har m is , fo r instance , 
Tay-Sachs disease , onl y on e chil d i n fou r wil l b e affected , an d 
if th e ris k i s o f Down' s Syndrom e du e t o advance d materna l age , 
95 percen t o f fetuse s hav e bee n foun d t o b e unaffected . I f th e 
fetus i s foun d t o b e affected , th e preganc y wil l b e terminated . 
In man y case s th e preganc y wil l continue , however , an d th e 
couple wil l hav e a  health y child . Thi s i s th e contributio n a n 
accommodating abortio n la w make s t o th e birt h o f geneticall y 
normal childre n (se e R.J . Cook , "Lega l Abortion : Limit s an d 
Contributions t o Huma n Life " i n Abortion : Medica l Progres s an d 
Social Implications , Ciba Foundatio n Symposium . 11 5 (1985 ) 211). 

C. Report s o n Artifica l Reproductio n 

In the Unite d Kingdom , Australia, Canada and , for instance , 
New Zealand , majo r report s fro m governmenta l an d la w refor m 
committees hav e recentl y addresse d artifica l reproduction . 
Further, government-related , professional , religiou s an d othe r 
public an d privat e agencie s prepare d submission s t o thos e 
committees, and sometimes published them as independent documents. 
Accordingly, a n influentia l literatur e o f considerabl e siz e ha s 
recently bee n developed . Man y item s ar e o f greate r lengt h tha n 
this Report , an d a  presentatio n o f the m mus t necessaril y b e 
selective an d ai m t o b e representative . Th e Appendi x t o thi s 
section list s a  numbe r o f th e mor e helpfu l Report s publishe d i n 
recent year s relevan t t o artifica l reproductio n o r t o aspect s 
of it , suc h a s relate d research . A  numbe r o f document s o f bot h 
public committee s an d publi c agencie s ar e relatively extensivel y 
reviewed i n th e Appendi x t o th e Ontari o La w Refor m Commission' s 
two volum e Repor t o n Huma n Artifica l Reproduction a an d Relate d 
Matters (Ontari o Ministr y o f th e Attorne y General) , publishe d 
in 1985 . 

Perhaps th e mos t visibl e Repor t i n th e Commonwealt h ha s 
been th e 198 4 Repor t o f th e Committe e o f Inquir y int o Huma n 
Fertilisation an d Embryology ' (H.M. S . 0 . C m n d . 9 3 1 4 ), bette r 
known a s th e Warnoc k Committe e afte r it s Chairman , Dam e Mar y 
(now Lady ) Warnock . Th e Committe e di d no t expressl y stat e i n 
its Report the philosophy upon which it was drawing for development 
of it s analysi s an d proposals , unlike othe r bodies , particularl y 
the Ontari o La w Refor m Commission , which reviewe d philosophica l 
or strategi c option s (se e Repor t above , ch . 4 ) . Th e broadl y 
stated option s are : 

1. Prohibitio n o f practice s b y crimina l sanctions ; 

¿. Deterrenc e b y frustratio n o f objectives ; 
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3. Contro l b y regulator y agencie s o r courts ; an d 

4. Permissio n o f privat e practice s t o b e recognize d 
in law , i n accordanc e wit h parties ' intentions . 

Recognizing tha t it s conclusion s coul d no t reflec t th e divers e 
views hel d i n s o c i e t y , an d wit h variou s d i s s e n t i n g v i e w s 
expressed b y it s ow n members , th e Warnoc k Committ e wa s generall y 
sympathetic t o controlle d recours e t o reproductiv e technology , 
finding tha t "action s take n wit h th e intentio n o f overcomin g 
infertiltiy can , a s a  rule, be regarde d a s acceptabl e substitute s 
for natura l fertilisation " (Report , para . 2 . 4 , a t p . 9 ) . Thi s 
view i s reflecte d i n man y othe r r e p o r t s , an d i n c o n s e q u e n t 
l e g i s l a t i o n , almos t al l o f whic h provide s tha t A . I . D . an d 
I.V.F. ca n b e undertake n onl y i n approve d c e n t r e s , and/o r b y 
approved personnel . 

The C o m m i t t e e ' s Repor t mad e recommendation s i n outline , 
leaving thei r developmen t fo r implementatio n throug h legislatio n 
to others , b y implicatio n meanin g thos e i n th e legislatur e o r 
government. Th e Committe e emphasize d tha t childre n ar e bes t 
placed i n t w o - p a r e n t f a m i l i e s base d o n lega l marriag e o r a 
stable Commo n la w r e l a t i o n s h i p . S e l e c t i o n o f i n d i v i d u a l 
patients fo r artifica l reproductio n wa s considere d appropriatel y 
left t o medica l practitioner s an d c o n s u l t a n t s , h o w e v e r , wh o 
must bea r th e heav y responsibilit y t o "mak e socia l judgment s 
that g o beyon d th e purel y m e d i c a l " (para . 2.13 , a t p . 1 2 ) . 
Consistently with it s view that parties to an artifical reproductio n 
transaction, meanin g prospectiv e socia l parent s o f a  chil d an d 
donors o f gamete s (sper m and/o r o v a ) , shoul d achiev e thei r 
common intentio n o f creatin g parenta l responsibilitie s fo r th e 
f o r m e r an d no t fo r th e l a t t e r , th e C o m m i t t e e r e c o m m e n d e d 
anonymity o f al l parties . Nevertheless , i t oppose d th e vie w 
that artificia l inseminatio n b y dono r (A.I.D. ) shoul d b e kep t 
secret fro m a  chil d bor n o f th e procedure . 

The Committee' s recommendatio n wa s tha t th e A.I.D . chil d 
should b e treate d i n la w a s th e chil d o f th e mothe r wh o bor e 
and gav e birt h t o i t an d o f he r c o n s e n t i n g h u s b a n d , whos e 
consent t o A.I.D . shoul d b e r e b u t t a b l y p r e s u m e d . Th e sper m 
donor shoul d accordingl y no t b e fathe r i n law , and , correctl y 
anticipating ovu m an d embry o donation , th e Committe e recommende d 
that a n ovu m dono r shoul d no t b e considere d a s th e mother . T o 
prevent a  dono r fro m bein g paren t t o man y children , a  limi t o f 
ten childre n wa s recommended , wit h a  centra l registe r t o monito r 
the limit . Further , a  mov e wa s favoure d t o pa y donor s onl y 
their expenses , rathe r tha n an y paymen t appearin g a s a  rewar d 
for donation . 

The Committe e mad e generall y congruen t recommendation s fo r 
artificial r e p r o d u c t i o n b y direc t i n s e m i n a t i o n an d I.V. F 
followed b y embry o transfer , thereb y accommodatin g bot h sper m 
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and ovu m donation . Mor e reserv e wa s expresse d regardin g embry o 
donation, however , whe n fertilizatio n woul d b e i n viv o an d th e 
embryo woul d b e recovere d b y th e proces s calle d lavage , otherwis e 
known a s flushing , washing o r irrigation . Becaus e thi s techniqu e 
is i n it s earl y stag e o f developmen t an d it s risk s ar e har d t o 
c a l c u l a t e , i t wa s r e c o m m e n d e d tha t "th e techniqu e o f embry o 
donation b y lavag e shoul d no t b e use d a t th e presen t time " 
(para. 7.5 , at p. 4 0 ) . A n ethical objectio n t o this recommendatio n 
is t h a t , sinc e th e C o m m i t t e e foun d tha t th e p r o c e d u r e i s 
a c c e p t a b l e i n p r i n c i p l e , i t i s wron g t o provid e tha t i t no t 
become availabl e i n th e Unite d Kingdo m unles s an d unti l othe r 
populations hav e born e th e risk s o f making i t safer. A  populatio n 
prepared t o receiv e th e benefit s o f a  procedur e shoul d als o b e 
prepared t o incu r th e cost s o f developin g i t t o a  highe r leve l 
of safety . 

With th e exceptio n o f it s approac h t o surrogat e motherhoo d 
( b e l o w ) , th e C o m m i t t e e r e c o m m e n d e d th e creatio n o f a  n e w , 
i n d e p e n d e n t statutor y licensin g authorit y t o r e g u l a t e an d 
monitor practic e i n speciall y sensitiv e areas . Th e authorit y 
would advis e g o v e r n m e n t , issu e g u i d a n c e o n goo d p r a c t i c e , 
publish relevan t data , gran t licence s an d overse e inspectio n o f 
licensed f a c i l i t i e s . I t woul d r e g u l a t e suc h a c t i v i t e s a s 
I.V.F. an d relate d sper m an d ovu m donation , embry o creatio n i n 
vitro, an d th e preservatio n i n freeze-storag e (  cryopreservation ) 
of gametes an d embryos . Th e storag e authority , actin g unde r 
and monitore d b y th e supervisin g licensin g a u t h o r i t y , migh t 
acquire lawfu l contro l o f gamete s an d embryo s wher e person s 
banking the m di e o r canno t b e trace d fo r fiv e yearl y updatin g 
of t h e i r intention s o n us e o r p r e s e r v a t i o n . Th e storag e 
authority woul d gai n responsibilit y fo r th e gamete s an d embryo s 
after te n year s i n an y event . Th e licensin g authorit y woul d 
also contro l embry o research , whic h th e Warnoc k Committe e wa s 
prepared t o permi t u p t o fourtee n day s afte r fertilization , o n 
a project-by-projec t basis . Th e C o m m i t t e d recommendatio n tha t 
the l i c e n s i n g authorit y migh t als o r e g u l a t e th e sal e an d 
purchase no t onl y o f gamete s bu t als o o f embryo s ma y b e difficul t 
to expres s i n la w i n vie w o f anothe r r e c o m m e n d a t i o n tha t 
"legislation b e enacte d t o ensur e ther e i s n o righ t o f ownershi p 
in a  huma n embryo " (par a 10.11 , a t p . 5 6 ) . Crimina l punishment s 
were recommende d fo r breac h o f th e licensin g system . 

Logic migh t hav e require d tha t a  licensin g syste m b e 
applicable t o surrogat e motherhoo d agreement s reache d throug h 
n o n - p r o f i t makin g a g e n c i e s . B y thes e a g r e e m e n t s a  woma n 
gestates a n embryo , forme d o f he r ow n ovu m o r fro m anothe r 
woman's, for the purpose agreed before her pregnancy of surrenderin g 
the chil d o n birt h t o anothe r person , suc h a s th e dono r o f th e 
sperm o r ovum . O b s e r v i n g howeve r tha t "i t i s .. . wit h th e 
commercial exploitatio n o f surrogac y tha t w e hav e bee n primarily , 
but b y n o mean s exclusively , concerned " (par a 8.17 , a t p . 4 6 ), 
the Warnoc k Committe e recommende d criminalizatio n o f agencie s 
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arranging surrogat e motherhoo d agrements , whethe r o r no t o n a 
profit makin g b a s i s , an d tha t p r o f e s s i o n a l s o r other s wh o 
knowingly assis t i n th e establishmen t o f a  surrogat e pregnanc y 
also b e punishable . I t wa s furthe r recommende d tha t legislatio n 
express th e c o n c l u s i o n o f w i d e s p r e a d lega l a n a l y s i s t h a t 
s u r r o g a c y a g r e e m e n t s ar e illega l contract s an d therefor e 
unenforceable i n th e courts . 

T h e C o m m i t t e e di d no t envisag e tha t privat e person s 
entering int o surrogac y arrangement s b e liabl e t o prosecution , 
and observe d tha t "W e .. . recogniz e tha t ther e wil l continu e t o 
be privatel y arrange d surrogac y a g r e e m e n t s " (para . 8.19 , a t 
p. 4 7 ) . Sinc e th e Committe e recognize d tha t childre n wil l b e 
born o f thes e agreements , i t ha d t o conside r provisio n o f thei r 
legal s t a t u s . It s opinio n tha t th e woma n wh o bear s suc h a 
child shoul d b e considere d it s mothe r conform s t o th e customar y 
p e r c e p t i o n o f th e la w tha t a  woma n wh o bear s a  chil d i s it s 
mother. Th e Committe e considere d tha t a  mor e flexibl e adoptio n 
law shoul d b e a v a i l a b l e t o r e g u l a r i z e relationship s whe n a 
child bor n o f ovu m o r embry o transfe r i s brough t u p wit h it s 
commissioning geneti c mothe r o r parents . Thi s proposa l ma y b e 
criticized upo n severa l g r o u n d s , suc h a s i n t r o d u c t i o n o f 
uncertainty o f status , an d distinction s betwee n geneti c mother s 
and father s associate d wit h th e presumption , whic h fro m Unite d 
States' judicia l experienc e i s unwarranted , tha t a  ma n givin g 
sperm fo r artificia l inseminatio n o f a  woma n othe r tha n hi s 
wife i n a  surrogat e motherhoo d agreemen t i s merel y a  "donor" . 
In Michigan , fo r instance , i t ha s bee n hel d tha t suc h a  ma n ca n 
be a  paren t i f tha t wa s hi s purpos e i n makin g hi s sper m availabl e 
(see Syrkowski v . Appleyar d (1985 ) , 362 N.W. 2 d 211 (Mich . S . C . ) ) . 
The sam e migh t b e h e l d unde r legislatio n implementin g th e 
Warnock Committee' s recommendations , s o tha t th e geneti c fathe r 
would no t hav e t o adop t hi s chil d i n orde r t o enjo y lawfu l 
custody an d t o bea r responsibility . 

It i s a n histori c iron y that , ou t o f th e Committee' s man y 
recommendations designe d t o benefi t childre n bor n o f artificia l 
means o f reproduction , th e firs t an d t o dat e onl y one s t o b e 
legislated concer n c r i m i n a l i z a t i o n o f surrogat e motherhoo d 
agencies an d o f professional s an d other s wh o facilitat e surrogat e 
motherhood agreement s (se e F , below) . 

The Warnoc k C o m m i t t e e ' s Repor t serve s a s a  marke r i n 
relation t o whic h othe r Commonwealt h committees ' proposal s ar e 
located, includin g thos e mad e befor e th e Repor t wa s released , 
except i n s o far , o f course , a s the y addres s issue s th e Warnoc k 
Committee di d no t consider . Th e 198 2 Interi m Repor t an d 198 3 
Report o n Dono r Gamete s i n I V F o f th e Victoria , Australia , 
Committee t o Con s ider th e Socia l , Ethica l an d Lega l Issue s 
Arising fro m I n Vitr o Fertilization , chaire d b y Professo r Loui s 
Waller (Th e Walle r Committee) , fo r instance , wer e largel y i n 
agreement wit h th e Warnoc k recommendation s o n A.I. D an d I.V.F . 
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The Interi m Repor t favoure d restrictin g participant s i n thes e 
p r o c e d u r e s t o marrie d c o u p l e s , bu t acknowledge d th e nee d t o 
accommodate "d e fact o relationships " (Repor t p a r a . 5 . 3 . 5 , a t 
p. 2 4 ) . Ther e wa s als o oppositio n t o physician s actin g alon e 
as g a t e k e e p e r s fo r societ y c o n c e r n i n g whic h person s migh t 
participate i n artificia l reproductio n an d whic h other s migh t 
beexcluded. Th e final Report recommended tha t final responsibilit y 
for admissio n o f patient s t o infertilit y programme s shoul d b e 
retained b y authorize d h o s p i t a l s a c c o u n t a b l e t o th e Healt h 
C o m m i s s i o n o f V i c t o r i a , an d thereb y t o th e public . Unlik e 
W a r n o c k , th e Walle r C o m m i t t e e r e c o m m e n d e d tha t b u y i n g o r 
selling gamete s b e mad e u n l a w f u l , althoug h donor s migh t b e 
repaid fo r cost s incurred . Donor-recipien t coupl e anonymit y 
w a s f a v o u r e d , bu t i t wa s considere d tha t n o n - i d e n t i f y i n g 
information shoul d b e availabl e t o bot h donor s an d recipients , 
and als o t o consequentl y bor n children . Th e Walle r Committe e 
urged th e Healt h Commissio n t o e s t a b l i s h a  centra l registr y 
containing comprehensiv e information , includin g o f pregnancie s 
and abnormalitie s foun d i n I.V.F . children . 

The Walle r C o m m i t t e e ' s Interi m Repor t briefl y addresse d 
cryopreservation an d dispositio n o f retaine d embryos , favourin g 
that "th e wishe s o f th e coupl e concernin g handlin g o f suc h 
excess embryo s shoul d b e respected " (para . 5 . 8 . 6 , a t p . 2 5 ) . 
Like Warnock , th e Committe e als o wante d medica l reason s alon e 
to justif y embry o donation , an d woul d no t permi t transfe r o f a n 
embryo fo r reasons , fo r instance , o f th e convenienc e o r vanit y 
of havin g anothe r woma n gestat e one' s child . Th e Committee' s 
1984 Repor t o n th e Dispositio n o f Embryo s Produce d b y I n Vitr o 
Fertilization addresse d managemen t option s fo r surplu s embryo s 
on whos e destin y th e gamet e donor s ca n expres s o r hav e expresse d 
no wishes . Th e expresse d wishe s o f donor s woul d no t necessaril y 
prevail, bu t responsibl e prospectiv e usage s woul d b e respected . 
Embryos no t governe d b y donors ' w i s h e s , i t wa s r e c o m m e n d e d , 
should b e removed fro m storage , but no t b e deliberately destroyed . 
Like terminall y il l patient s remove d fro m life-suppor t systems , 
they shoul d b e allowe d t o die . 

The C o m m i t t e e recommende d agains t surrogat e motherhood , 
even whe n n o n - c o m m e r c i a l , b y it s e x c l u s i o n fro m authorize d 
I.V.F. programme s an d b y lega l non-recognition . Th e Queensland , 
A u s t r a l i a , Specia l C o m m i t t e e Appointe d b y th e Q u e e n s l a n d 
G o v e r n m e n t t o E n q u i r e int o th e Law s Relatin g t o Artificia l 
Insemination, I n Vitr o Fertilizatio n an d othe r Relate d Matters , 
which reported i n 1984, followed the restraint of this recommendatio n 
by itsel f holdin g bac k fro m recommendin g actua l criminalizatio n 
of surrogat e motherhood . I t fel t tha t th e sanctio n o f lega l 
non-recognition an d unenforceabilit y wa s sufficient , reinforce d 
by illegalit y o f advertisement s t o recrui t surrogat e mother s o r 
to provid e facilitie s fo r thos e wishin g t o commissio n one . Th e 
South Australia n Ministe r o f Health' s Workin g Part y o n I n Vitr o 
Fertilization an d Artificia l Inseminatio n b y Donor , reportin g 
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in 1984 , similarl y recommende d tha t ther e b e n o chang e i n la w 
to enabl e surrogac y t o b e practised , an d tha t adoptio n la w b e 
used t o preven t it , bu t di d no t see k crimina l prohibitions . 

The mainstrea m position s o n almos t al l issue s wer e take n 
by th e Warnoc k Committee . Othe r report s ca n b e show n t o diffe r 
upon point s o f fin e t u n i n g , importan t i n themselve s perhap s 
when see n i n th e narro w perspectiv e o f particula r concerns , bu t 
they mainl y reflec t th e sam e toleranc e t o A.I.D . an d I.V.F . i n 
themselves, an d preparednes s t o hav e th e intende d consequence s 
of suc h p r o c e d u r e s receiv e th e approva l o f law . Similarly , 
they expres s rathe r differen t proposal s t o reflec t th e sam e 
central disapprova l o f surrogat e motherhood . Th e firs t repor t 
fundamentally t o brea k rank s o n thi s an d recommen d recognitio n 
was th e 198 5 Repor t o n Huma n Artificia l Reproductio n an d Relate d 
Matters o f th e Ontari o La w Refor m C o m m i s s i o n . I t ha s sinc e 
been reporte d tha t th e Victoria n La w Refor m Commissio n ha s als o 
recommended legislatio n t o mak e n o n - c o m m e r c i a l s u r r o g a c y 
a g r e e m e n t s e n f o r c e a b l e (se e 1 2 C o m m o n w e a l t h La w Bulleti n 
(January 1986 ) 2 5 2 ) . 

The Ontari o La w Refor m Commissio n approache d surrogat e 
motherhood withou t enthusiasm , an d eve n les s i n a  spiri t o f 
promoting th e practice . I t engage d i n a n exercis e o f damag e 
control, recognizin g tha t th e practic e i s no w know n t o exist , 
that i t ha s bee n use d i n th e j u r i s d i c t i o n , an d tha t i t i s 
available fo r instanc e i n nearb y centre s i n th e Unite d State s 
with famil y la w c o n s e q u e n c e s Ontari o legislatio n an d Court s 
would recognize . Further , th e term s o f th e Ontari o Attorne y 
General's referenc e t o th e Commissio n emphasize d th e obligatio n 
to pursu e i n la w th e bes t interest s o f children . Th e Warnoc k 
C o m m i t t e e wa s establishe d an d compose d t o examin e s o c i a l , 
ethical an d lega l implication s o f assiste d r e p r o d u c t i o n , an d 
would hav e don e it s wor k b y findin g an d declarin g a  practic e t o 
be unethical . Th e Ontari o La w Refor m Commission , compose d o f 
lawyers alone , bu t wit h acces s o n thi s projec t t o a n Advisor y 
Board o f distinguishe d member s o f th e profession s o f medica l 
and socia l wor k an d th e discipline s o f philosoph y an d ethics , 
was aske d t o repor t onl y o n lega l issues . Th e Commi ssio n 
acknowledged tha t moral, ethical an d other perspective s criticall y 
influence evaluatio n o f lega l issues , bu t th e project' s burde n 
was t o propos e lega l solution s t o actua l problem s tha t ha d 
already arise n i n the jurisdiction. I n particular, the Commissio n 
was influence d b y th e consideration s tha t surrogat e motherhoo d 
arrangement wil l continu e t o b e made , a s th e Warnoc k Committe e 
recognized, an d tha t penalizin g participant s an d holdin g thei r 
agreements legall y unenforceabl e doe s no t necessaril y serv e th e 
best interest s o f th e childre n wh o ar e bor n b y the m an d i n fac t 
surrendered t o th e car e an d contro l o f th e commissioning , an d 
often a t leas t i n par t genetic , parents . Th e bes t interest s o f 
children ar e no t serve d simpl y b y claimin g tha t the y shoul d no t 
have bee n conceive d i n th e wa y the y were . Th e lega l sanctio n o f 
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unenforceability i s o f littl e effec t whe n partie s voluntaril y 
comply wit h thei r agreements . 

The Commissio n propose d wha t i t describe d a s a  surrogat e 
adoption p r o c e d u r e , b y whic h p r o s p e c t i v e p a r t i c i p a n t s i n a 
surrogate motherhoo d arrangemen t woul d tak e al l o f th e agree d 
terms befor e a  Famil y Cour t judg e an d r e q u e s t a p p r o v a l . A 
C h i l d r e n ' s Ai d S o c i e t y , a  q u a s i - p u b l i c agenc y m a n d a t e d t o 
protect children , woul d receiv e notic e o f th e application , an d 
have standin g t o oppos e it , o r t o cal l i n a n office r suc h a s 
the provincia l O f f i c i a l G u a r d i a n . I t woul d b e a n o f f e n c e 
deliberately t o concea l o r misrepresen t terms , fo r instanc e a s 
to payment. A  checklist o f issue s i s include d i n th e Commission' s 
Report upo n whic h th e judg e woul d nee d t o b e satisfie d befor e 
the applicatio n coul d b e approved . O n approval , th e agreemen t 
could b e implemente d an d woul d hav e th e effec t upo n th e lega l 
status o f a  resultin g chil d an d th e adul t participant s agree d 
beforehand b y th e partie s an d th e judge , subjec t t o a  court' s 
right t o chang e custod y o f a  chil d i n it s bes t interest s o n a 
proper applicatio n bein g mad e an d fo r du e cause . 

Most contentiou s i s th e recommendatio n tha t th e agreemen t 
be specificall y enforceable , i f nee d b e b y seizur e an d deliver y 
of th e chil d fro m a  s u r r o g a t e m o t h e r w h o , o n birt h o f th e 
c h i l d , faile d o r refuse d t o surrende r it . Th e ide a a t firs t 
seemed utterl y r e p u g n a n t t o th e C o m m i s s i o n , bu t o n furthe r 
consideration i t appeare d th e leas t unattractiv e o f th e options . 
It ha s th e positiv e meri t o f bein g e m p h a s i z e d t o an y woma n 
c o n s i d e r i n g w h e t h e r t o becom e a  s u r r o g a t e m o t h e r . I f sh e 
is no t willin g t o hav e th e burde n o f he r wantin g t o kee p th e 
child a t it s birt h fal l upo n he r instea d o f o n th e commissionin g 
parents, sh e wil l no t ente r th e agreemen t a t th e outset . Th e 
A d v i s o r y Boar d t o th e Commissio n dre w upo n it s expertis e i n 
pediatric an d chil d psychiatr y an d i n socia l wor k t o conclud e 
that specifi c enforcemen t woul d b e i n th e bes t interest s o f th e 
child. Further , althoug h th e Commissio n di d no t expres s thi s 
justification i n it s Report , a  surrogat e ma y refus e surrende r 
of th e chil d a t birt h no t becaus e o f he r sentimenta l o r emotiona l 
bonding t o th e child , bu t becaus e sh e want s a  sizeabl e illici t 
payment o f money . I f a n agreemen t i s no t enforceable , th e wa y 
is opene d t o r a n s o m , b a b y - s e l l i n g an d th e ful l h o r r o r s o f 
unrestrained commercialism , whic h th e threa t o f pena l sanction s 
may fai l t o deter , no t leas t du e t o th e parties ' incentive s t o 
conceal th e transaction . Th e Warnoc k an d othe r report s reactin g 
against commercialism in surrogacy but recommending unenforceabilit y 
do no t addres s thi s issue . 
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APPENDIX 

REPORTS O N ARTIFICIA L REPRODUCTIO N 

Australia 

The Parliamen t o f th e Commonwealt h o f Australi a -  IV F an d 
the Statu s o f Children , Repor t b y th e Senat e Standin g 
Committee o n Constitutiona l an d Lega l Affair s o n Nationa l 
Uniformity i n Laws Relatin g t o th e Statu s o f Childre n Bor n 
through th e us e o f I n Vitr o Fertilisation , 1985. 

National Healt h an d Medica l Researc h Counci l -  Repor t o f 
Working Part y o n Ethic s i n Medica l Research , 198 3 

National Healt h an d Medica l Researc h Counci l -  Repor t o n 
Embryo Donatio n b y Uterin e Flushing , Interi m Repor t o n 
Ethical Considerations , 198 5 

National Healt h an d Medica l Researc h Counci l -  Statement o n 
Human Experimentatio n an d Supplementar y Notes , 198 5 

National Perinata l Statistic s Unit , Fertilit y Societ y o f 
Australia -  I n Vitr o Fertilizatio n Pregnancies , Australi a 
and Ne w Zealan d 1979-1984 . 

Queensland, Repor t o f th e Specia l Committe e Appointe d b y 
the Queensland Governmen t t o Enquire int o th e Law s Relatin g 
to Artificia l Insemination , I n Vitr o Fertilizatio n an d 
Other Relate d Matters , 1984 (Th e Denmac k Report ) 

South Australi a Repor t o f th e Workin g Part y o n I n Vitr o 
Fertilization an d Artificia l Inseminatio n b y Donor , 1984. 

Tasmania -  Governmen t Committe e t o Investigat e Artificia l 
Conception an d Relate d Matter s -  Interi m Report , 1985. 

Victoria, Committe e t o Conside r th e Social , Ethica l an d 
Legal Issue s Arisin g fro m I n Vitr o Fertilizatio n -  Interi m 
Report, 198 2 (Th e Walle r Committee ) 

Victoria, Committe e t o Conside r th e Social , Ethica l an d 
Legal Issue s Arisin g fro m I n Vitr o Fertilizatio n -  Repor t 
on Dono r Gamete s i n IVF , 198 3 (Th e Walle r Committee ) 

Victoria, Committe e t o Conside r th e Social , Ethica l an d 
Legal Issue s Arisin g fro m I n Vitr o Fertilizatio n -  Repor t 
on th e Dispositio n o f Embryo s Produce d b y I n Vitr o 
Fertilization, 198 4 (Th e Walle r Committee ) 
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Canada 

Health an d Welfare Canad a -  Report of the Advisory Committe e 
on th e Storag e an d Utilizatio n o f Huma n Sperm , 198 1 

Ontario La w Refor m Commissio n -  Report o n Huma n Artificia l 
Reproduction an d Relate d Matters , 198 5 

Law Refor m Commissio n o f Saskatchewan -  Tentative Proposal s 
for a  Human Artificia l Inseminatio n Act , 198 1 

New Zealan d 

Department o f Justice , La w Refor m Divisio n -  Ne w Birt h 
Technologies, A n Issue s Pape r o n AID , IVF , an d Surrogat e 
Motherhood, 198 5 

U.K. 

Department o f Healt h an d Socia l Securit y -  Repor t o f th e 
Committee of Inquiry int o Human Fertilisation an d Embryology, 
1984 (Th e Warnoc k Committee ) 

British Medica l Associatio n -  Workin g Grou p o n I n Vitr o 
Fertilisation, Interim Report on Human In Vitro Fertilisatio n 
and Embryo Replacement and Transfer, 1983 (see286Brit. Med , J , 
1594) 

Medical Researc h Council , Researc h Relate d t o Huma n 
Fertilisation an d Embryology , 198 2 (se e 28 5 Brit . Med . J . 
1480) 

Royal Colleg e o f Obstetrician s an d Gynaecologists , Ethic s 
Committee o n I n Vitr o Fertilisatio n an d Embry o Replaceemn t 
or Transfer , 198 3 

D. Artificia l Inseminatio n b y Dono r 

Artificial inseminatio n b y sper m dono r ha s bee n practise d 
for severa l decade s i n th e Commonwealth , an d it s theoretica l 
legal problem s hav e no t prove n t o b e particularly troublesom e i n 
practice. Th e Canadia n jurisdiction s o f Quebe c an d Yuko n 
Territory hav e law s tha t ai m t o achiev e lega l parentag e onl y i n 
a recipien t an d he r consentin g husband , an d tha t reliev e th e 
donor o f th e lega l responsibilitie s an d den y hi m th e lega l 
rights o f fatherhood . Similarly , recen t legislatio n i n th e 
Australian state s o f Victoria , Ne w Sout h Wales , South Australi a 
and Wester n Australi a ha s bee n enacte d t o achiev e th e sam e 
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effect, particularl y wher e A . I . D . i s conducte d i n approve d 
centres, an d th e Englis h La w Commission' s 198 2 Repor t (Famil y 
Law -  Illegitimacy , La w Com . No . 118 ) wa s directe d t o th e sam e 
general result . Perhap s becaus e o f tenaciou s lega l presumption s 
of legitimac y an d th e circumstance s i n whic h A . I . D . i s used , 
when marrie d wome n giv e birt h t o childre n o f A.I.D. , al l partie s 
are conten t tha t thei r husband s b e registere d a s father s o f th e 
children, wit h al l o f th e lega l consequences . Ther e ma y b e a n 
offence committe d o f wilfu l falsificatio n o f a  publi c registe r 
when detail s o f birt h ar e recorded . Thi s ma y als o b e deceptiv e 
to a  testato r wh o lef t bequest s t o a  husban d an d th e "heir s o f 
his b o d y " , bu t thi s ha s no t prove n legall y difficul t no r 
generated significan t c a s e - l a w . I t i s n o longe r seriousl y 
asserted tha t A . I . D . withou t a  husband' s consen t constitute s 
adultery i n law . 

Issues ma y b e worth y o f consideratio n outsid e th e lega l 
realm o f legitimac y an d inheritanc e right s o f c h i l d r e n . Th e 
question o f lega l standard s b y whic h donor s shoul d b e screene d 
and recruite d ha s bee n aggravate d b y a  tragi c A u s t r a l i a n 
experience i n whic h wome n contracte d acquire d immun e deficienc y 
syndrome (A.I.D.S. ) throug h artificia l inseminatio n b y sper m 
d o n o r . Lega l negligenc e canno t b e inferre d simpl y fro m thi s 
consequence, sinc e n o standard s o f car e a t th e tim e o f dono r 
r e c r u i t m e n t o r recipien t inseminatio n ma y hav e require d o r 
rendered reasonabl y reliabl e A.I.D . screenin g o f donor s o r o f 
sperm. Afte r th e even t th e nee d become s clear , however , t o 
screen adequatel y accordin g t o availabl e knowledge . 

It i s mor e a  matte r o f polic y tha n o f la w whethe r a  wido w 
may b e inseminate d wit h he r dea d husband' s sperm . Th e Warnoc k 
Committee dislike d th e idea , bu t recommende d onl y tha t a  chil d 
conceived posthumousl y o r a n embry o implante d posthumousl y b e 
disregarded fo r th e purpose s o f successio n t o an d inheritanc e 
from th e fathe r (Report , para . 10.9 , a t p . 5 5 ) . Th e issu e o f 
naming th e decease d husban d a s th e child' s fathe r o n th e birt h 
register an d birt h certificat e migh t als o warran t attention , a s 
a matte r o f socia l for m an d comfort , an d geneti c truth , eve n 
though thi s b e o f sentimenta l rathe r tha n lega l c o n s e q u e n c e . 
The spiri t o f th e 198 4 Frenc h Parpalai x cas e (se e Curren t 
T o p i c s , "Th e Parpalai x Cas e an d p o s t - m o r t e m i n s e m i n a t i o n " 
( 1 9 8 4 ) , 5 8 Australia n La w J . 6 2 7 ) , i n whic h a  wido w wa s hel d 
entitled t o he r decease d husband' s froze n sperm , seem s t o hav e 
prevailed t o reinforc e th e widow' s righ t t o reproductiv e choice . 

Whether a  chil d bor n wit h A . I . D . o r anothe r congenita l 
defect ca n successfull y su e thos e involve d i n th e insemination , 
notably throug h negligen t screenin g o f th e sper m donor , depend s 
upon th e judicia l approac h take n t o th e wrongfu l lif e actio n 
(see Chapte r III , E ( i v ) , a b o v e ) , an d whethe r th e clai m ca n b e 
presented s o a s t o p r e c l u d e th e conclusio n tha t i t i s i n 
substance suc h a n action . Similarly , i t ma y b e doubte d tha t a 
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child's claim for being born of a deceased fathe r o r illegitimate , 
a so-calle d dissatisfie d lif e claim , woul d b e systematicall y 
received b y mos t Commonwealt h courts . A  littl e mor e credibl e 
may b e a  clai m fo r negligenc e i n causin g avoidabl e har m t o th e 
child b y omittin g t o kee p geneti c dat a o f th e dono r relevan t t o 
the child' s medica l and , for instance , reproductive counselling . 
This clai m ma y lac k substance , however, when donor s ar e screene d 
to preclud e transmissio n o f mor e obviou s an d disablin g geneti c 
conditions. Th e clai m tha t children' s psychologica l healt h 
requires the m t o hav e mean s t o kno w th e ver y identit y o f thei r 
genetic parent s i s no t legall y accepted , an d i n adoptio n la w 
and practic e i s ofte n expressl y denied . 

The rights o f donors ar e infrequentl y addresse d i n law . I n 
the absenc e o f a n expres s agreemen t o r o f legislatio n t o th e 
contrary, i t ma y b e presume d tha t a  dono r abandon s lega l 
interest i n th e surrendere d gametes , an d ha s n o powe r o f 
subsequent recal l o r control . A  perso n wh o store s gamete s fo r 
individual us e fo r hi s o r he r ow n advantage , suc h a s a  ma n 
storing seme n befor e undergoin g irradiatio n therapy , i s no t a 
donor, bu t rathe r a  depositor . Suc h a  perso n retain s contro l 
of th e deposit , unles s throug h laps e o f tim e withou t renewa l o r 
change o f instruction s th e inferenc e o f abandonmen t ca n b e 
drawn. Th e Warnoc k Committe e recommende d five-yea r review s o f 
depositors' intentions , thei r failur e t o respon d resultin g i n 
transfer o f contro l o f th e deposi t t o th e storag e authority . 

Principles derive d fro m th e practic e o f sper m donatio n ar e 
applicable i n principl e t o bot h ovu m an d embry o donation . 
Differences ma y arise , however , whe n eithe r ar e recovere d fro m 
a woman' s bod y i n th e cours e o f a  medica l procedur e primaril y 
intended fo r a  differen t purpose . Whil e medica l la w suggest s 
that a patient who takes n o initiativ e t o control th e destinatio n 
of excise d tissu e intend s t o abando n it , s o tha t i t ma y pas s 
into th e lawfu l possessio n o f another , thi s i s no t necessaril y 
true o f gametes . I t ma y b e tha t whil e thes e ca n b e waste d 
without expres s approval , thei r us e i n transplantatio n o r 
research whil e traceabl e t o th e huma n sourc e require s th e 
user t o see k consent , becaus e o f issue s o f confidentialit y o r 
privacy. 

E. I n Vitr o Fertilizatio n 

Because o f th e relativ e novelt y o f I.V.F. , th e practic e 
fits int o a  les s settle d lega l foundation . A n initia l issu e i s 
the unresolve d lega l statu s o f th e embry o outsid e th e body . 
Sperm an d ov a a s suc h ca n b e show n t o b e property , eve n whe n 
they ar e geneticall y identifiabl e an d i n a  livin g state . Som e 
find i t objectionabl e t o conside r embryo s property , however , 
and prefe r t o spea k no t o f ownin g the m bu t o f controllin g 
them. Lega l analysi s i n th e Commo n la w traditio n show s tha t 
their deliberat e wastag e whil e outsid e th e bod y i s no t th e crim e 
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of homicide . Thi s require s killin g o f a  huma n "i n b e i n g " , 
which mean s bor n aliv e ou t o f th e mother' s body . Similarl y i t 
is neithe r abortion , whic h i s actin g wit h inten t t o procur e 
miscarriage o f a  femal e person , no r chil d destruction , whic h i s 
a statutor y rathe r tha n Commo n la w offenc e agains t a  chil d i n 
the cours e o f b i r t h . Thef t la w ma y b e applicable , bu t thi s 
depends, o f course , o n statu s a s property . 

The approac h o f equatin g th e embry o t o a  chil d an d givin g 
quasi-parental power s o f contro l ma y b e helpful , bu t i s subjec t 
to th e distinctio n tha t parent s canno t dispos e o f a  chil d b y 
neglect an d wastage , w h e r e a s a n embry o ca n b e remove d fro m 
c r y o p r e s e r v a t i on an d abandone d t o n a t u r e . A  mor e creativ e 
approach i s throug h contrac t law , afte r th e geneti c donor s an d 
s t o r a g e a u t h o r i t y hav e reache d a  c o m p r e h e n s i v e agreemen t 
selecting option s fo r ever y foreseeabl e e v e n t u a l i t y . Almos t 
all C o m m i t t e e report s requir e tha t agreement s b e reached , o r 
that controller s giv e i n s t r u c t i o n s i n defaul t o f whic h th e 
storage authorit y acquire s control . 

Even i f a  couple' s I.V.F . involve s onl y a  singl e ovu m an d 
embryo, i t wil l exis t fo r a t leas t a  shor t tim e i n vitr o outsid e 
the bod y i n whic h i t i s destine d t o b e implanted . Th e prospec t 
of achievin g fertilization , successfu l implanation , pregnanc y 
and birt h ca n b e considerabl y increased , however , i f severa l 
ova ar e available . Accordingly , practic e i n man y centre s i s t o 
induce a  woman' s s u p e r o v u l a t i o n , fo r instanc e b y h o r m o n e 
treatments, an d t o recover , say , eight o r nin e ov a b y laparoscopi c 
means. Laparoscop y require s genera l anesthetic , an d represent s 
a ris k t o th e woma n whic h ha s t o b e minimized . Tha t i s wh y a t 
a singl e laparoscopi c investigatio n i t wil l b e attempte d t o 
recover a  relativel y hig h numbe r o f ova . 

If, say , eigh t o r nin e ar e recovered , onl y seve n o r s o ma y 
achieve fertilizatio n i n vitro . Practic e ma y b e t o implan t al l 
that ar e fertilized , o r alternativel y no t t o recove r mor e ov a 
than a  woma n i s willin g t o hav e e m b r y o s implanted . O f t e n , 
h o w e v e r , thre e o r fou r wil l b e implanted , an d th e surplu s b e 
cryopreserved i n cas e non e i s successfu l i n makin g th e recipien t 
pregnant. Th e surplu s ma y the n b e availabl e fo r implantatio n 
in a  late r menstrua l cycl e withou t repetitio n o f th e discomfor t 
and risk s o f laparoscopy . Multipl e implantatio n present s th e 
p o s s i b i l i t y , o f c o u r s e , o f m u l t i p l e p r e g n a n c y . Amon g 51 8 
I.V.F. pregnancie s o f a t leas t 2 0 weeks ' gestatio n i n Australi a 
and Ne w Zealan d fro m 197 9 t o 1984 , 12 3 (23.7% ) wer e m u l t i p l e 
pregnancies, includin g 10 5 (20.3% ) twi n pregnancies , 1 7 (3.3% ) 
triplet pregnancie s an d on e quadruple t pregnanc y (se e Nationa l 
Perinatal Statistica l Unit , Fertilit y Societ y o f Australia , I n 
Vitro F e r t i l i z a t i o n P r e g n a n c i e s -  Australi a an d Ne w Zealan d 
1979-1984, a t p . 2. ) 
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If pregnanc y i s achieve d a t firs t implantation , o r i f th e 
patient decline s o r fail s t o atten d fo r repea t implantatio n 
after initia l f a i l u r e , th e surplu s embryo s wil l remai n i n 
storage. I n time , a  decisio n wil l hav e t o b e mad e o n thei r 
disposition. The y ca n b e held , b e mad e availabl e t o another , 
be use d fo r stud y o r research , o r b e take n fro m storag e an d 
left t o nature . I t i s desirable , o f course , tha t th e couple' s 
or patient' s wishe s o n th e matte r b e known , sinc e the y wil l b e 
very influential , an d perhap s decisive . Th e ultimat e destin y o f 
the abandone d e m b r y o , h o w e v e r , i s w a s t a g e . Thi s reflect s 
the destin y o f mos t embryo s i n natura l reproduction . I t ma y b e 
emotionally c h a l l e n g i n g t o achiev e o n purpos e wha t natur e 
leaves t o c h a n c e . Whe n embryo s wer e lef t surplu s a t Monas h 
University i n Melbourne , Australia , th e Walle r C o m m i t t e e wa s 
asked t o mak e a  r e c o m m e n d a t i o n o n thei r d i s p o s i t i o n . Th e 
Committee' s recommendation that they be removed from cry opreservation 
and b e allowe d t o di e (se e Repor t o n th e Dispositio n o f Embryo s 
Produced b y I n Vitr o Fertilization , 1984 , para . 2.12 , a t p . 29 ) 
was mad e t o th e Victori a l e g i s l a t u r e , bu t thi s bod y vote d 
against it , an d require d tha t the y b e maintaine d i n storag e i n 
the prospec t o f a  woma n bein g willin g t o hav e on e o r mor e 
implanted i n her . Th e issu e o f thes e "orpha n embryos " receive d 
widespread newsmedi a attention , an d man y wome n offere d t o b e 
available fo r implantation , althoug h thawin g fo r thi s purpos e 
was neve r attempted . 

Now tha t i t i s medicall y establishe d tha t embryo s ca n b e 
transferred t o a n infertil e woma n (se e D . Navot , N . Laufe r e t 
al. "Artificiall y Induce d Endometria l Cycle s an d Establishmeïï T 
of Pregnancie s i n th e Absenc e o f Ovaries " (2 7 March , 1 9 8 6 ) , 31 4 
N. Eng . J . Med . 8 0 6 ) , th e issu e o f acquirin g embryo s become s 
more critical . A n alternativ e t o creatin g the m i n vitr o i s t o 
create the m fo r instanc e b y artificia l inseminatio n i n viv o an d 
recover the m fo r transplantatio n t o anothe r woma n b y l a v a g e . 
Although th e Warnoc k Committe e fel t tha t th e procedur e i s no t 
ethically o b j e c t i o n a b l e , the y considere d i t prematur e an d 
insufficiently saf e (se e C , a b o v e ) . A  techniqu e an d instrumen t 
to us e th e procedur e hav e bee n proposed , however , an d ar e no w 
the subjec t o f a  controversia l paten t applicatio n i n th e Unite d 
States. I n a  comparabl y entrepreneuria l spirit , a n Australia n 
venture name d I.V.F . Australia , founde d b y a n America n busines s 
woman wit h link s t o th e Monas h Universit y I.V.F . t e a m i s 
planning t o ope n a  serie s o f clinic s i n th e Unite d State s (se e 
M. Gold , "Franchisin g Test-Tub e Babies " (Apri l 1986 ) Scienc e 8 6 
16 (America n Assn . fo r th e Advancemen t o f Science)) . Som e ma y 
fear an d deplor e th e commercializatio n o f relie f o f infertility , 
but other s fin d i t n o les s prope r t o achiev e a  bab y b y thes e 
techniques than by costly surgery to facilitatenatural procreation . 
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F. Surrogat e Motherhoo d 

Probably th e mos t contentiou s an d leas t acceptabl e o f th e 
new reproductiv e alternative s i s surrogat e motherhoo d (S.M.) . 
While facilitate d b y artificia l inseminatio n an d I.V.F. , th e 
practice i s no t dependen t o n advance d technology . Indeed , tw o 
instances o f surrogat e motherhoo d appea r i n th e Bible' s Boo k o f 
Genesis. I n contras t t o I.V.F. , whic h wa s launche d o n th e 
world throug h photograph s o f th e lovel y bab y Louis e Brow n an d 
her parent s i n 1978 , S.M. ha s appeare d a s a n outrag e i n itself , 
and a s a n exploitativ e debasemen t o f motherhood . I t may appea r 
marginally tolerable as an expression of the altruistic dedicatio n 
of frien d t o friend , whe n on e bear s he r chil d fo r fre e an d 
affectionate surrende r t o another . A s a  commercial transactio n 
among strangers , however , arrange d throug h th e brokerag e o f 
profit-seeking agencie s an d well-pai d lawyers , i t appear s t o 
present a n egregiou s wrong . Th e Warnoc k Committe e recognize d 
that fo r som e i t offer s thei r onl y mean s t o hav e a  child , bu t 
the Committe e foun d tha t suc h benefit s a s S.M . ma y offe r t o th e 
desperate ar e overwhelme d b y it s symboli c threa t t o socia l an d 
family values , and it s har m t o th e childre n i t produces . 

When moder n instance s o f S.M . com e t o th e courts , however , 
and the very people involved appear, the parties to the transaction 
tend t o achiev e thei r purposes . Th e intende d socia l parents , 
including th e children' s biologica l fathers , have gaine d lawfu l 
custody o f thei r children . A  cas e i n Scarborough , Ontari o i n 
mid-1982, whic h le d t o th e referenc e t o th e Ontari o La w Refor m 
Commission whos e Repor t appeare d i n 1985 , resulted i n a  man wh o 
supplied sper m fo r artificia l inseminatio n o f a  strange r 
proving hi s paternit y an d s o gainin g lega l custod y o f hi s 
child. Hi s wif e the n succeede d i n he r step-paren t adoptio n 
application, regularizin g he r relationshi p wit h th e chil d sh e 
was rearing. Similarl y i n England i n 1985, in the much publicize d 
Baby Cotto n case , th e purpose s o f thos e wh o entere d a  pai d 
S.M. agreemen t wer e achieved . Lat e i n 198 5 i n Re d Deer , 
Alberta, i t wa s decide d no t t o tak e lega l proceeding s fo r 
breach o f law s agains t payin g a  mothe r fo r givin g consen t t o 
adoption whe n a  man wa s show n t o hav e commissione d a  woman, fo r 
payment, t o bea r a  chil d fo r hi m an d hi s wife . Thi s probabl y 
shows tha t suc h laws , th e onl y one s apparentl y relevant , ar e 
inapplicable becaus e adoptio n i s secondar y t o th e transaction . 
As th e Warnoc k Committe e expected , thes e agreement s ar e bein g 
m a d e , and , whil e no t legall y enforceable , the y ar e bein g 
respected no t onl y b y th e partie s bu t b y court s committe d t o 
achievement o f th e bes t interest s o f th e children . 

Medical development s ma y sho w S.M . i n a  more benig n light . 
When S.M . cam e t o b e see n a s more tha n a  theoretical possibilit y 
in huma n reproduction , i t seeme d i n principle , a s indee d i t 
still seem s t o many , t o b e outrageous . O n furthe r reflection , 
however, compassionat e case s appeare d tha t ma y hav e mad e i t 
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tolerable. A s th e onl y mean s b y whic h a  worth y coupl e m i g h t 
have a  child , actin g i n collaboratio n wit h a n altruisti c friend , 
it appeare d excusable , althoug h no t necessaril y j u s t i f i a b l e . 
Responding t o inevitabilit y an d occasiona l excusabilit y o f th e 
practice, th e Ontari o La w Refor m Commissio n recommende d i n 198 5 
t h a t , unde r clos e judicia l scrutin y o n a  case-by-cas e basis , 
S.M. b e accommodated . Medica l dat a no w show , however , tha t i n 
some case s i t ma y b e desirable , a s th e "gestatio n o f choice" . 
When a  woma n i s diabeti c an d ha s difficult y c o n t r o l l i n g he r 
condition, o r whe n a  woma n survive s phenylketonuri a (P.K.U. ) t o 
reach a  reproductiv e ag e an d conditio n i n life , i t i s i n th e 
best interest s o f an y chil d sh e conceive s tha t i t b e gestate d 
in anothe r woman . Th e geneti c mother' s reproductiv e syste m i s 
inhospitable t o th e embry o an d fetus , an d ma y caus e i t grav e 
injury. Th e sam e i s th e case , o f course , regardin g a  woma n wh o 
suffers chroni c spontaneou s abortion . 

Legislation o n S.M . ha s bee n uniforml y h o s t i l e . I n th e 
United Kingdom , th e Surrogac y Arrangement s Ac t 198 5 implemente d 
the mai n thrus t o f th e Warnoc k C o m m i t t e e r e c o m m e n d a t i o n s , 
criminalizing th e functionin g o f commercia l surrogat e motherhoo d 
agencies, an y commercia l o r professiona l n e g o t i a t i o n o f suc h 
a g r e e m e n t s an d advertisement s abou t S.M . Th e Ac t take s car e 
not t o rende r privat e S.M . agreement s criminal , bu t make s n o 
provision fo r th e lega l statu s o f childre n s o born . A s childre n 
of th e c o m m i s s i o n i n g mal e p a r e n t s , wh o gav e sper m fo r th e 
i n s e m i n a t i o n , the y ma y lawfull y b e i n th e custod y o f thei r 
fathers withou t cour t order , althoug h father s ma y adop t them , 
for instanc e t o achiev e birt h certificate s givin g th e childre n 
their father s s u r n a m e s . T h r o u g h p r o v i s i o n s o f th e genera l 
b a c k g r o u n d law , partie s t o S.M . ma y therefor e achiev e thei r 
general objective s o f placin g a  chil d i n th e intende d family . 

A numbe r o f A u s t r a l i a n state s hav e take n th e ste p no t 
primarily o f c r i m i n a l i z i n g S.M. , althoug h operatio n o f a n 
unauthorized I.V.F . clini c ma y b e punishable , bu t o f frustratin g 
attempts t o mak e agreement s tha t ca n b e effectiv e b y relianc e 
upon th e backgroun d law . The y provid e that , whe n a  woma n i s 
artificially inseminated , wit h he r husband' s consen t i f sh e i s 
m a r r i e d , sh e shal l b e deeme d mothe r o f th e chil d fo r al l 
purposes o f law , an d h e shal l b e deeme d th e father . Further , 
the ma n givin g sper m shal l no t b e considere d th e father , no r 
shall a n ovu m dono r b e considere d mother . Thus , eve n whe n th e 
woman bear s a n embry o create d fro m another' s ovum , an d th e 
sperm use d fo r fertilizatio n wer e fro m th e ma n t o who m sh e 
s u r r e n d e r s th e bab y o n birth , n o lega l conseqence s flo w fro m 
the transaction . Onl y regula r adoptio n p r o c e e d i n g s ca n giv e 
the commissionin g coupl e lega l charg e o f th e child , an d tha t 
exposes the m a s individuals , an d thei r r e l a t i o n s h i p t o eac h 
other, t o ver y clos e judicia l scrutiny . Th e legislation , suc h 
as Victoria' s Statu s o f C h i l d r e n ( A m e n d m e n t ) Ac t 1 9 8 4 , th e 
Artificial Conceptio n Act , 198 4 o f Ne w Sout h Wale s an d Wester n 
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Australia's Artificia l Conceptio n Ac t 198 5 operat e b y conclusiv e 
presumptions whic h rende r biologica l relationship s o f n o lega l 
consequence. Victoria' s Infertilit y (Medica l Procedures ) Ac t 
1984 goe s further . I t provide s no t onl y a  rigorou s regulator y 
system t o gover n A.I.D . an d I.V.F. , bu t als o make s entr y int o a 
S.M. agreemen t punishabl e whethe r o r no t paymen t i s involved . 

Attempts t o contro l S.M . throug h regulatio n o f A.I.D . an d 
I.V.F. rais e th e prospec t o f evasio n b y recours e t o natura l 
intercourse. Childre n o f condone d adulter y ma y enjo y a  statu s 
more c o m p a t i b l e wit h th e goal s o f S.M . tha n thos e bor n i n 
Australian state s wher e S.M . i s controlle d whe n undertake n b y 
artificial mean s o f reproduction . Indeed , i t ha s bee n note d 
that: 

"... medica l practitioner s i n Australi a hav e recentl y 
coined a new expression t o describe surrogat e motherhoo d 
achieved (perhap s followin g th e biblica l precedent ) 
by sexua l intercours e betwee n th e surrogat e an d a 
married ma n wit h hi s wife' s consent . Th e expressio n 
is NI D (natura l i n s e m i n a t i o n , d o n o r ) " (R . S c o t t , 
"Test tub e babies , experimenta l medicin e an d allie d 
p r o b l e m s " , i n P r o c e e d i n g s an d Paper s o f th e 7t h 
Commonwealth La w Conference , 1983 , 26 1 a t p . 2 6 4 ). 

The proble m i s no t jus t o f evasio n o f attempte d c o n t r o l , o f 
c o u r s e , bu t o f falsel y claimin g natura l intercours e whe n i n 
fact artificia l inseminatio n occurre d withou t medica l o r othe r 
professional assistance . 

An outrigh t legislate d prohibitio n o f S.M . create s fewe r 
legal problem s tha n th e partia l ba n o f th e Unite d Kingdo m 
l e g i s l a t i o n , whic h i s aime d onl y a t commercia l transactions , 
although bot h law s leav e unresolve d th e statu s o f childre n i n 
fact bor n o f S.M . transactions . Th e U.K . Ac t allow s altruisti c 
S.M. agreements , fo r instance , bu t ma y punis h lawyer s wh o ar e 
asked b y th e partie s t o arrang e thei r lega l relationshi p fo r 
the purpos e o f minimizin g th e chanc e o f frictio n an d lega l 
uncertainty affectin g th e child . I f S.M . arrangement s continu e 
to b e made, perhaps whe n medicall y approve d i n th e bes t interest s 
of c h i l d r e n ' s surviva l an d h e a l t h , th e Ac t ma y hav e t o b e 
r e c o n s i d e r e d . S o f a r , th e onl y l e g i s l a t i v e p r o p o s a l ha s 
been a  Privat e Member' s Bil l aime d a t furthe r restrictin g th e 
permitted scop e o f S.M . 

Some question remain s about th e function o f S.M. legislation . 
If S.M . symbolize s th e decaden t commercializatio n o f motherhood , 
prohibitive legislatio n i s understandable . Som e critic s hav e 
observed prohibitio n t o be , however , a  respons e base d o n mora l 
panic (se e Th e E c o n o m i s t , Marc h 1 5 , 198 6 a t p . 3 8 ) , an d a n 
o v e r r e a c t i o n t o a  practic e tha t wil l neve r b e frequen t i n a 
society. Unde r prohibitio n i t ma y b e drive n undergroun d o r 
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into othe r jurisdictions , wher e i t become s th e resor t o f th e 
devious o r o f th e wealthy . Som e oppos e S.M . becaus e o f it s 
potential t o induc e wome n t o offe r th e facilitie s o f thei r 
reproductive systems for money, so that the poor become exploitable. 
Here too , S.M . ma y b e employe d b y th e deviou s an d th e wealthy . 
The instinc t t o protec t wome n agains t th e seductio n o f gainin g 
money throug h S.M . ma y explai n suppor t fo r restrictions . A s 
against that , however , th e vie w tha t wome n ar e unabl e t o mak e 
their ow n decision s o n S.M . an d ar e i n nee d o f law s t o protec t 
them agains t thei r ow n poo r judgmen t ma y b e th e stereotypin g o f 
women an d th e paternalisti c interventio n i n thei r exercis e o f 
choice tha t th e Women' s Conventio n opposes . 

G. Embry o Researc h 

The Warnoc k Committe e foun d limite d researc h o n th e earl y 
embryo permissibl e unde r stric t contro l exercise d throug h a 
licensing authority . Reflectin g th e widesprea d vie w o f man y 
committees tha t hav e addresse d th e proble m fro m a  secula r 
standpoint, the Committe e foun d tha t researc h conducte d u p to 14 
days from conception could be ethical. Ther e is littlephilosophical 
cohesion i n th e reasonin g tha t ha s brough t differen t committee s 
to agre e o n thi s limit , bu t legall y i t coincide s wit h th e 
important distinctio n betwee n abortio n an d non-abortifacien t 
procedures, suc h a s contraceptio n an d contragestio n (se e 
Chapter II , D , above) . Implantatio n i s take n t o hav e occurre d 
at 1 4 day s fro m fertilizatio n o f th e ovum . N o governmenta l 
licensing agenc y ha s ye t bee n constitute d i n th e U.K. , bu t a 
Voluntary Licensin g Authorit y ha s bee n se t u p b y th e Medica l 
Research Counci l an d th e Roya l Colleg e o f Obstetrician s an d 
Gynaecologists, an d the y hav e publishe d guideline s generall y 
consistent wit h th e Warnoc k Committee' s proposals . Thes e 
require that : 

(i) researc h procedure s involv e n o intentio n t o 
transfer embryo s t o a  uterus , an d ar e clearl y 
defined an d scientificall y sound ; an d 

(ii) informatio n i s likel y t o b e obtaine d abou t th e 
process o f reproductio n i n connectio n wit h 
clinical problem s suc h a s contraceptio n an d 
treatment o f fertilit y an d inherite d diseases . 

The matter remain s contentious , however, and i n the U.K. a n 
unsuccessful Privat e Member' s Bil l aime d a t severel y restrictin g 
embryo research gaine d stron g suppor t (se e R. Deitch , "Commentary 
from Westminster " Th e Lancet , Jul y 20 , 1985 , a t p . 166) , and 
induced a  governmenta l commitmen t t o addres s th e issu e wit h 
further thought . Th e hea t o f th e debat e ma y hav e obscure d th e 
light o f som e importan t distinctions . Researc h aime d a t 
advancing th e viability o f a n individua l embry o ma y b e analogou s 
to therapeuti c researc h usuall y permitted , i f no t activel y 
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encouraged, fo r th e benefi t o f th e individual . Researc h aime d 
at p r e v e n t i o n o f embry o an d feta l los s throug h implantatio n 
failure an d spontaneou s abortio n ma y als o b e p e r m i s s i b l e , a s 
the Warnoc k Committe e found , becaus e o f it s benefi t t o respec t 
for embryoni c an d late r huma n life . R e s e a r c h o n e m b r y o s t o 
find roo t cause s o f huma n pathology , suc h a s geneti c an d othe r 
diseases, i s consisten t wit h bu t mor e remove d fro m thi s goal . 
E m b r y o researc h claime d t o b e directe d t o findin g a  cur e fo r 
cancer an d comparabl e scourge s ma y b e viewe d wit h sympathy , bu t 
also wit h som e cautio n sinc e i t ma y cal l fo r th e sacrific e o f 
the identifiabl e embry o fo r th e sak e o f unidentifiabl e other s 
and fo r mor e remot e an d les s specifi c goals . 

The propose d 1 4 da y limi t i s itsel f problemati c i n researc h 
to r e d u c e embry o l o s s . Muc h o f thi s i s du e t o implantatio n 
failure, bu t i f implantatio n occur s a t 1 4 day s fro m conception , 
study o f it s subsequen t failur e ma y hav e t o b e conducte d i n th e 
14 t o 1 7 o r 1 4 t o 2 1 da y period . Accordingly , i f studie s fo r 
that purpos e ar e permissible , th e restrictio n o n researc h ma y 
have t o b e extende d fo r a  fe w a d d i t i o n a l d a y s . A  broade r 
d e f i n i t i o n a l issu e i s whethe r I.V.F . i s itsel f experimental . 
Clearly, ther e i s muc h mor e t o b e learne d abou t it , bu t insofa r 
as i t i s applie d t o assis t a  coupl e affecte d b y infertility , i t 
appears t o b e a  therapeuticall y indicate d practice . I n 1983 , 
the A u s t r a l i a n Nationa l Healt h an d Medica l Researc h Counci l 
observed that : 

"Although IV F an d E T [embry o transfer ] a s technique s 
have an experimental component , the clinical indication s 
for thei r u s e , t r e a t m e n t o f i n f e r i l i t y withi n a n 
accepted famil y relationship , ar e wel l e s t a b l i s h e d " 
(Report Ethic s i n Medica l Researc h (1983 ) 2 6 ) . 

Compatibly wit h th e Warnoc k Committee , however , th e Counci l i n 
an Interi m Repor t o f Ma y 198 5 decide d no t t o suppor t researc h 
into recover y o f ov a b y lavag e o r flushin g o f womb s o f wome n 
w h o s e ov a ha d bee n fertilize d naturall y o r artificiall y (se e 
Report Embry o Donatio n b y Uterin e Flushin g (1985)) . Th e Counci l 
discusseed th e risk s o f th e procedure , an d th e ethic s o f th e 
procedure i n itsel f an d i n ligh t o f th e risks . I t i s interestin g 
to speculat e whethe r i n thi s decisio n th e Counci l wa s actin g a s 
a nationa l healt h counci l o r a s a  medica l researc h council . 

The Walle r C o m m i t t e e i n V i c t o r i a c o n c l u d e d t h a t , i f 
regularly scrutinized , embry o researc h i s acceptabl e i n orde r 
to improv e I.V.F . procedure s an d t o evaluat e geneti c research . 
For example , th e successfu l developmen t o f ovu m freezin g woul d 
ease th e e t h i c a l l y d i f f i c u l t p r o b l e m s arisin g fro m us e o f 
surplus embryos ; tha t is , i f instea d o f preservin g embryo s a n 
inferility clini c coul d separatel y stor e ov a an d s p e r m , an d 
combine the m late r with the same prospect of achieving fertilizatio n 
and pregnancy , dilemma s o f preserve d embryo s woul d b e reduced . 
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To tes t i f ov a ca n b e successfull y fertilize d afte r freezing , 
embryo rsearc h i s required . 

This touche s o n a  relate d issu e mor e ethica l tha n legal , 
namely whethe r embryo s shoul d b e deliberatel y create d i n orde r 
to b e used , an d t o b e teste d t o d e s t r u c t i o n , i n research . 
More conventiona l lega l question s i n embry o researc h concer n 
permission o f gamet e donor s t o creat e embryo s fo r research , 
permission o f a  woma n fro m who m a n embry o ha s bee n recovered , 
and fo r instanc e permissio n o f a  coupl e whos e preserve d embry o 
has bee n foun d surplu s t o thei r reproductiv e needs . Thes e ar e 
matters tha t patients , infertilit y clinics , an d othe r healt h 
facilities migh t resolv e i n advanc e o f gamete s an d embryo s 
becoming availabl e fo r researc h use . 
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