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The Commonwealth Scheme for Mutual Assistance in Criminal Matters:
Progress Towards Full Implementation

By Professor J D McClean

1. The provision of mutual assistance in criminal
matters between all Commonwealth countries has long
been seen as an important objective by Law Ministers.
It forms the centre- piece of a range of legal provisions
which may also contain specialist material on drug traf-
ficking, money-laundering and various types of mis-
conduct within the financial servicesindustry.

2. International developments such as the signing at
the end of 1988 of the Vienna Convention against I1licit
Traffic in Narcotic Drugs and Psychotropic Substances
and the work of the Financial Action Task Force have
alerted the international community to some of these
particular issues. That in no way diminishes the impor-
tance of having in place general provisions enabling
formal procedures to be invoked to provide assistance to
courts, investigation and prosecution agencies across
the whole range of serious criminal conduct, enabling
(inter alia) evidence to be obtained and confiscation of
proceeds orders to be made and enforced.

3. A growing number of countries now have legisla-
tion in place which enables the principles of the Harare
scheme to be put into practice. Practical manuals, such
as the Guidelines prepared in the United Kingdom and
shared with Senior Officials at their 1992 Meeting,
have been produced and the Government of Australia
has expressed a willingness to augment the efforts of
the Commonwealth Secretariat in preparing documen-
tation for wide use throughout the Commonwealth. In
international conversations between practitioners,
such as those which take place at the annual Oxford
Conterences on International and White Collar Crime,
mutual assistance is seen as an established feature of
best practice to which the Harare Scheme made a major
contribution.

The Text of the Scheme

4. Tt will be recalled that the I.aw Ministers adopted
the Scheme at their meeting in Ilarare in 1986, after
much of the meeting of Senior Officials held in I, ondon
earlier in the same year had been devoted to the subject.
I.aw Ministers agreed to some amendments, principal-
ly to those provisions of the Scheme relating to the sei-
zure and forfeiture of the proceeds of crime, at their
meeting in Christchurch in 1990.

S. A number of issues raised in Christchurch on be-
half of the Government of Malaysia, and which could
not be fully discussed in the time available at that Meet-

ing, were referred to Senior Officials and considered by
them in Singapore in 1992. After a full discussion
agreement was reached on the points raised, in a way
which did not require any amendment to the text of the
Scheme. The agreement was recorded in the following
Note (Document SOLM(92)25 as amended in discus-
sionon 1 April 1992):

1. The Meeting considered three related proposed
amendments to the Harare Scheme. The first was con-
cerned with the precise point at which a criminal matter
arose under paragraph 3(1) for the purposes of seeking
assistance, and suggested including a separate refer-
ence in the context of forfeiture proceedings to the initi-
ation of investigations in the requested country. The
second was addressed to the meaning to be given to the
word "court" where it appears in paragraphs 3(3) and
27(2)(c) of the Scheme.

2. Inthe subsequent discussion there was widespread
support for the view that assistance should be available
at the investigation stage, and in criminal as well as in
forfeiture proceedings. It was appreciated that most
Commonwealth countries provided within their do-
mestic legislation for the enforcement of judicial rather
than executive orders, but the view was strongly ex-
pressed that this variation should not of itself be a bar to
assistance being given to the extent which the laws of
the requested country permitted.

3. After discussion it was agreed that the paragraphs
in question could be read in the light of the following
understandings and on that basis the suggested amend-
ments were not proceeded with:

(a) With regard to paragraph 3(1), in most cases in
which an investigation was in train there would be
reasonable cause to believe that an offence had
been committed and so formal assistance would be
available in accordance with the Scheme: in cases
where such a belief could not be so certified (per-
haps because the offence was still being planned
and assistance was needed in advance of its com-
mission), the availability of such assistance was
preserved by paragraph 1(1) of the Scheme.

(b) Insofar as the expression "order" in paragraphs
3(3) and 27(2)(¢c) was concerned, this did not nec-
essarily encompass only orders made by a court. In
some countries non-judicial orders would be capa-
ble of recognition and enforcement (subject to par-
agraph 27(5) of the Scheme). In others, a requested
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authority could take steps under paragraph 27(3) to
obtain an order having similar effect from a court
in its own country.

4. This was seen and accepted as meeting the sub-
stance of Malaysia's concerns.

1ssues of principle

6. The principles embodied in the Harare scheme
scem to have won wide acceptance. There has, howev-
er. been some unease at a common feature of legislation
on the seizure of the proceeds of crime, that which in ef-
fect reverses the burden of proof in certain circumstanc-
es. In particular, someone appearing to possess the
proceeds of crime may berequired to convince the court
that he came by them innocently. This is a feature, for
example, of legislation based on the model of the Unit-
ed Kingdom's Drug Trafficking Offences Act 1986, to
be found in a number of Commonwealth jurisdictions.

7. Earlier this year the Judicial Committee of the
Privy Council gave an important judgment on these 1s-
sues in a case on appeal from Hong Kong, Attorney-
(ieneral for Hong Kongv Lee Kwong-kut. In view of the
interest and general importance to countries whose
Constitutions contain provisions similar to Hong
Kong's Bill of Rights, its text is appended as Appendix
A. It will be seen that the opinion contains a discussion
of Canadian cases on the Charter of Rights. aswell asof
cases from Britain, Bermuda, Gambia and the United
Ntates.

Legislative implementation

8 It is clearly essential that the agreement recorded
in the Harare Scheme be reflected in legislation. Al-
though it is often possible to provide a wide measure of
informal assistance as a matter of courtesy, anything
which requires the issue of a warrant, a court order, or
the seizure of property, can only be done under clear
statutorv authority.

9 The Tablein Appendix B lists the extent of imple-
menting legislation as reported to themecting of Senjor
Officials in 1992, supplemented by other information
available to the Commonwealth Secretariat. The Table
indicates. without giving details, the existence of legis-
lation dealing specifically with assistance in the area of
drug tra(ficking.

0. It would be appreciated if additions and corrections
to this Table, which is almost certainly incomplete,
could be supplied to Dianne Stafford, Assistant Direc-
tor (Mutual l.egal Assistance) at the Secretariat.

APPENDIX A

ATTORNEY-GENERAL OF HONG KONG v
LEE KWONG-KUT

Judicial Committee of the Privy Council, 19 May
1993

Before: Lord Keith of Kinkel, Lord Lane,

Lord Bridge of Harwich, Lord Browne-Wilkinson, Lord
Woolf

Appeals with special leave by the Attorney-General of
Hong Kong from the judgment of the Court of Appeal of
Hong Kong [1992] 2 HKCLR 76 (Cons Acting CJ,
Kempster JA and Bokhary J) given on 18 June 1992,

The opinion of the Board was given by LORD
WOOLF: These appeals illustrate the effect on exist-
ing legislation of adopting a Bill of Rights. On 8 June
1991 the Hong Kong Bill of Rights Ordinance 1991
(L.aws of Hong Kong, ¢ 383) ("the Hong Kong Bill")
came into force.

After a hearing on 2 September 1991, at which no evi-
dence was called, a magistrate dismissed an informa-
tion preferred against Lee Kwong-kut ("the first
defendant") under section 30 of the Summary Offences
Ordinance (Laws of Hong Kong, ¢ 228) ("section 30")
on the ground that section 30 had been repealed by sec-
tion 3(2) ofthe Hong Kong Bill. The Attorney-General
of Hong Kong appealed against that decision and on 18
June 1992 the Court of Appeal of Hong Kong [1992] 2
HKCI.R 76 dismissed that appeal.

On 4 August 1992 Gall J quashed an indictment against
Lo Chak-man and Tsoi Sau-ngai ("the second defend-
ants"), charging each of the second defendants with one
count of assisting another to retain the benefit of drug
trafficking contrary to section 25(1) of the Drug Traf-
ficking (Recovery of Proceeds) Ordinance (Laws of
Hong Kong, ¢ 405) ("section 25"). Gall J quashed the
indictment as a result of his ruling that section 25(1)
and section 25(4)(a) and (b) had been repealed by sec-
tion 3(2)of the Hong Kong Bill.

In relation to the rulings in both cases, the Attorney-
General sought special leave to appeal and this was
granted on 17 November 1992. In both cases the rul-
ings were made on the grounds that the respective sec-
tions were inconsistent with section 8, article 11(1)
("article 11(1)") of the Hong Kong Bill, which pro-
vides:

"Everyone charged with a criminal offence shall
have the right to be presumed innocent until
proved guilty according tolaw."

Both appeals were heard together. This was a conven-
ient course to a opt on what is the first appeal to come
before the Board as to article 11(1) since it has enabled
the Board to consider a wide ranging argument about
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section 30 and section 25 which have very different
structures. It was not however necessary for their [Lord-
ships to call upon counsel for the first defendant since,
having heard the argument on behalf of the Attorney-
(ieneral in relation to the appeal in his case. their Lord-
ships were satisfied that the appeal could not succeed.
Their ordships have humbly advised Her Majesty ac-
cordingly.

It is desirable at the outset to explain the different struc-
ture of the two offences before turning to consider the
possible effects of the Hong Kong Bill.

The structure of section 30
Thetermsof section 30 are:

"Any person who is brought before a magistrate
charged with having in his possession or convey-
ing in any manner anything which may be reason-
ably suspected of having been stolen or unlawfully
obtained, and who does not give an account, to the
satisfaction of the magistrate, how he came by the
same. shall be liable toa fine of $1,000 or to impris-
onment for three months."

'The way in which the present information was worded
shows how a charge under section 30 is approached in
practice. What is alleged is that the first defendant had
on 17 November 1990 (at a named place) in his posses-
sion cash $1.76m. Hong Kong currency, reasonably
suspected of having been stolen or unlawfully obtained.
The failure to give an account to the magistrate is not
mentioned.

In his judgment in the Court of Appeal [ 1992 [IKCI.R
76. 79, relating to the first defendant, Kempster JA
points out that section 30's source, like similar provi-
sions in the laws of each of the states of Australia and of
a number of former British colonies in Africa, was the
former offence under section 24 of the Metropolitan Po-
lice Courts Act 1839 (2 & 3 Vict ¢ 71) (which was re-
pealed by the Criminal Law Act 1977) and that its
history in Hong Kong goes back to section 36 of the
Summary Offences Ordinance 1845.

IFor a proper understanding of section 30 it is useful to
havein mind the powers given to the Hong Kong Police
by section 55 of the Police Force Ordinance (¢ 232),
which is comparable to part of what was section 66 of
the Metropolitan Police Act 1839 (2 & 3 Vict ¢ 47).
Section 55 of the Police Force Ordinance states:

"1t shall be lawful for any police officer to stop, search
and detain any vessel, boat, vehicle horse or other ani-
mal or thing in or upon which there is reason to suspect
that anything stolen or unlawfully obtained may be
found and also any person who may be reasonably sus-
pected of having or conveying in any manner anything
stolen or unlawfully obtained; .. "

As has been decided in England in /adley v Perks
(1886) LR 1 QB 444 and in Hong Kong in Attor-

nev-General v Chiu Man-lun [1989] 1 HKLR 99, sec-
tion 30 and section 24 of the Metropolitan Police Courts
Act 1839 are to be regarded as supplemental to the pow-
ers of arrest given respectively by section 55 of the Po-
lice Force Ordinance and section 66 of the Metropolitan
Police Act 1839. Construed in this way section 30 creat-
ed an offence with which a person could be charged
after he was stopped and arrested by a police officer in
circumstances where there was a suspicion that he had
committed an offence but where it was not possible to
establish that he was guilty of what were the more seri-
ous offences of larceny or receiving. The nature of that
offence was made clear by Lush Jin Hadley v Perks, LR
1 QB 444,462, when he said of section 24:

"It makes it an offence for a person to have in his
possession, or convey in any manner, anything
which may be reasonably suspected of being stolen
or unlawfully obtained, without being ableto give a
satisfactory account of how he came by it."

Section 30 is therefore an offence which contains three
elements: (1) the possession or conveying of the proper-
ty by the defendant, (2) the reasonable suspicion that
the property has been stolen or unlawfully obtained and
(3) the inability of the defendant to give a satisfactory
account of how the property came into his possession.

The third element is not a special defence asis contend-
ed by Mr Bratza in his extremely persuasive argument,
on behalf of the Attorney-General, but an ingredient of
the offence which places the onus on the defendant, in
order to avoid a finding of guilt, to establish that he is
ableto give an explanation astohis innocent possession
of the property.

This third ingredient is the most important element of
the offence since, were it not for the third ingredient, it
1snot difficult to envisage circumstances in which a de-
fendant in possession of property could be guilty of an
offence without any behaviour on his part to which it
would be appropriate to attach the strictures of the
criminal law. He could, for example, be in possession
of the property without having any knowledge of any of
the circumstances which gave rise to the reasonable
suspicion that the property was either stolen or obtained
unlawfully which justified the police officer detaining
him. Section 30 therefore does not create an offence of
the classidentified in Reg v Edwards [1975] QB 27, 39-
40, by Lawton 1.J when he giving the judgment of the
court, he said after examining a line of authority dating
from the 17th century:

“this line of authority establishes that over the cen-
turies the common law, as a result of experience
and the need to ensure that justice is done both to
the community and to defendants, has evolved an
exception to the fundamental rule of our criminal
law that the prosecution must prove every element
of the offence charged. This exception, like so
much else in the common law, was
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hammered out on the anvil of pleading. It islimited
to offences arising under enactments which pro-
hibit the doing of an act save in specified circum-
stances or by persons of specified classes or with
specified qualifications or with the licence or per-
mission of specified authorities. Whenever the
prosecution seeks to rely on this exception, the
court must construe the enactment under which the
charge is laid. If the true construction is that the
enactment prohibits the doing of acts, subject to
provisos, exemptions and the like, then the prose-
cution can rely upon the exception.”

This does highlight the very special nature of section 30
since, as l.ord Griffiths said of the formulation of the
exception by Lawton LT in Reg v Edwards in Reg v Hunt
(Richard) | 1987] AC 352, 375:

"the occasions upon which a statute will be con-
strued as imposing a burden of proof upon a de-
fendant which do not fall within this formulation
arelikely to be exceedinglyrare."

On this point section 30 can be compared with the ap-
proach adopted by the majority of the Board in Afok Wei
Tak v The Queen [1990] 2 AC 333 concerning section
10¢1)(a) of the Prevention of Bribery Ordinance (¢
201), where in the words of I.ord Roskill, at p.349, "the
offence is the maintaining of a standard of living which
cannot be satisfactorily explained." Here the offence is
being in possession of the suspicious property without
being able to give a satisfactorv explanation. In adopt-
img thisapproach to the nature of section 30 itis also not
intended to cast any reflection on the correctness of the
decision in Attorney-General v .o Man-cheuk | 1980]
HKI.R 687 that it was not necessary to make any refer-
ence to the [ailure of the accused to give an account to
the satisfaction of the magistrate of his possession of the
property reasonably suspected of being stolen or unlaw-
fully obtained in a charge under section 30. The cor-
rectness of this decision was not in issue before their
I.ordships.

The structure of section 25

The respective counts of contravening section 25(1)(a)
on which the second defendants were to be tried were
dentical: the particulars of each count alleged that be-
tween 6 and 20 December 1989 they had respectively
been concerned in an arrangement whereby the reten-
tion or control of another's proceeds of drug trafTicking
was facilitated, knowing or having reasonable grounds
1o believethat the other person carried on or had carried
on drug trafficking or - had benefited from drug traf-
ficking.

‘Therelevant provisions of section 25 are:

(1Y Subject to subsection (3), a person who enters into
orisotherwise concerned in an arrangement whereby

(a) the retention or control by or on behalf of another

('the relevant person') of the relevant person's pro-
ceeds of drug trafficking is facilitated (whether by
concealment, removal from the jurisdiction, trans-
fer tonominees or otherwise); or

(b) therelevant person's proceeds of drug trafficking -

(1) areusedto securethat fundsareplaced at the
relevant person's disposal; or

(11) areused for therelevant person's benefitto ac-
quire property by way of investment, knowing
or having reasonable groundsto believe that
therelevant person is a person whocarrieson
or has earned on drug trafficking or has bene-
fited from drug trafficking,

commits an offence.

(2) Inthis section, references to any person's proceeds
of drug trafficking include a reference to any property
which in whole or in part directly or indirectly repre-
sented in hishands his proceeds of drug trafficking.

(3) Where a person discloses to an authorised officer a
suspicion or belief that any funds or investments are de-
rived from or used in connection with drug trafficking

or any matter on which such a suspicion or belief is
based

(a) i1fhedoes any act in contravention of subsection (1)
and the disclosure relates to the arrangement con-
cerned, he does not commit an offence under this
section if the disclosure is made in accordance with
this paragraph, thatis- (1) it ismade before he does
the act concerned, being an act done with the con-
sent of the authorised officer; or (i1) it is made after
he does the act, but is made on his initiative and as
soon asitisreasonable for him to makeit;

(b) thedisclosure shall not be treated as a breach of any
restriction upon the disclosure of information im-
posed by contract or by rules of professional con-
duct; and

(c) he shall not be liable in damages for any loss aris-
ing out of - (i) the disclosure; (ii) any act done or
omitted to be done in relation tothe funds or invest-
ments in consequence of the disclosure.

(4) In proceedings against a person for an offence
under this section, it is a defence to prove

(a) that he did not know or suspect that the arrange-
ment related to any person's proceeds of drug traffick-
ing; or

(b) thathe did not know or suspect that by the arrange-
ment the retention or control by or on behalf of the rele-
varit person of any property was facilitated or, as the
case may be, that by the arrangement any property was
used asmentioned in subsection (1); or

(¢) that-(1)heintendedtodisclose to an authorised of-
ficer such a suspicion, belief or matter as is mentioned
in subsection (3) in relation to the arrangement; but (i1)
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there is reasonable excuse for his failure to make disclo-
sure in accordance with subsection (3)(a).

(5) A person who commits an offence under this sec-
tion is liable - (a) on conviction upon indictment to a
fincof $5,000,000 and to imprisonment for 14 years; ...

T'he only significant difference between section 25 and
section 24 of the (United Kingdom) Drug TrafTicking
Oflences Act 1986 is in relation to the knowledge
which is required of the status of "the relcvant person”
before an offence is committed. Section 25(1) refers to
"knowing or having reasonable grounds to believe"
whereas the United Kingdom legislation refers to
“knowing or suspecting.”

The language of section 25 makes the purpose of the
section clear. [t is designed to make it more difficult for
those engaged in the drug trade to dispose of the pro-
ceeds of their illicit traffic without the transactions
coming to theknowledge of the authorities. Once a per-
son has knowledge or has reasonable grounds to believe
that a relevant person carries on or has carried on drug
trafficking or has benefited from drug trafficking, then
it will be an offence to become involved with "the rele-
vant person” in any of the wide-ranging activities re-
ferred 1o in the section, uniess the activity isreported in
accordance with subsection (3) or the person who en-
gages in the activity is in a position to establish the de-
fence provided for in section 25(4). The section
therefore creates an offence, which involves an absolute
prohibition on engaging in the activities referred to in
the section with someone whom you know or have rea-
sonable grounds to believe is a person who carrieson or
has carried on or has benefited from drug trafficking,
subject to an exception contained in section 25(3) and a
special defence contained in subsection (4). Section 25
is an offence which falls within the classes referred to
by Lawton [.J in the passage cited from his judgment in
Regv Edwards | 1975] QB 27, 39-40.

Aswas held in Reg v Colle (1991) 95 Cr App R 67, in
refation to that special defence, the legal or persuasive
burden of proofis on a defendant, the standard required
being proof on a balance of probabilities. Furthermore
theonly "mensrea” which the prosecution isrequired to
establish, if mens rea is an appropriate description of
the necessary mental element, is that the defendant
should know or have reasonable grounds to helieve that
the relevant person is connected with drug trafTicking.
‘This mental element can exist, even if the defendant
doesnot have the required belief, if there are reasonable
grounds for hisholding the belief. The offence is there-
forea Draconian one.

The application of article 11(1) afthe Nong Kong Bill

The Hong Kong Bill was enacted by the Governor of
lHong Kong, with the advice and consent of the Hong
Kong Legislative Council. Its provisions are for the
time being entrenched under the Hong Kong Ietters

Patent 1991 (No 2). The Ordinance is designed to
achieve "the incorporation into the law of Hong Kong
of provisions of the International Covenant on Civil
and Political Rights as applied to Hong Kong; ..." ("the
International Covenant"). Section 3 of the Hong Kong
Bill provides:
Effect on pre-existing legislation

(1) All pre-existing legislation that admits of a con-

struction consistent with this Ordinance shall be
given such a construction.

(2) Allpre-existing legislation that does not admit of a
construction consistent with this Ordinance is, to
theextent of the inconsistent, repealed.

"Pre-existing legislation" means legislation enacted
before the commencement date of the Hong Kong Bill
s0 both section 30 and section 25 are pre-existing legis-
lation.

The close link between the Hong Kong Bill and the In-
ternational Covenant is emphasised by section 4 which
states:

Interpretation of subject legislation

All legislation enacted on or after the commencement
date shall, to the extent that it admits of such a construc-
tion, be construed so as to be consistent with the Inter-
national Covenant in Civil and Political Rights as
applied to Hong Kong.

Part IT of the Ordinance consists of section 8 which con-
tains the 23 articles which constitute the Hong Kong
Bill. Each of those articles refers in terms to the equiva-
lent articles of the International Covenant. Article
11(1), the terms of which have been referred to earlier,

is to be compared with article 14 of the International

Covenant and it should be considered together with that
part of article 10 of the Hong Kong Bill which provides:

"In the determination of any criminal charge
against him, or of his rights and obligations in a
suit at law, everyone shall be entitled to a fair and
public hearing by a competent, independent and
impartial tribunal established by law".

Article 1 1(2) 1s alsoof relevance since it provides:

"In the determination of any criminal charge
against him, everyone shall be entitled to the fol-
lowing minimum guarantees, in full equality ...

(g) notto be compelled totestify against himself or
to confess guilt".

The decision of the Court of Appeal in the case of the
first defendant [1992] 2 HKCLR 76 was not the first ap-
peal heard by that court which involved article 11(1) of
the Hong Kong Bill. In Reg v Sin Yau-ming [1992] 1
HKCLR 127 the Court of Appeal (Silke V-P, Kempster
and Penlington JJA) gave admirably clear judgments
which were intended to provide guidance to the Hong
Kong courts astothe proper approach to the application
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of article 11(1) of the Hong Kong Bill. The judgment
was in relation to offences of possession of dangerous
drugs for the purpose of unlawful trafficking. In their
decision, the Court of Appeal decided that certain of the
provisions of sections 46 and 47 of the Dangerous
Drugs Ordinance (c 134) were repealed as being incon-
sistent with article 11(1).

Although this is the first appeal in which the Hong
Kong Bill has been considered by the Board, the Board
has had from time to time to consider earlier constitu-
tions orders which contain similar provisions and in his
Jjudgment in the Sin Yau-ming case, Kempster 1A, at p
155, referred to the general approach to the interpreta-
tion of constitutions and bills of rights, indicated in the
previous decisions of the Board in Minister of {ome Af-
Jairs v Fisher [1980] AC 319 and Attorney-Cieneral of
‘The (Gambia v Momodou Jobe [ 1984] AC 689. In Min-
ister of Home Affairs v Fisher [1980], AC 319, 328, in
rclation to the Bermuda Constitution Order 1968 (SI
1968 No 182), Lord Wilberforce stated, of instruments
of this nature, that they "call for a generous interpreta-
tion avoiding what has been called 'the austerity of tab-
ulated legalism,’ suitable to give to individuals the full
measure of the fundamental rights and frecedoms re-
ferred to." In Attorney-General of The Gambia v Mo-
modou.Jobe | 1984] AC 689, 700, L.ord Diplock said:

"A constitution, and in particular that part of it
which protects and entrenches fundamental rights
and freedomsto which all personsin the state areto
be entitled, 1s to be given a generous and purposive
construction”.

t.ord Diplock's comment was as to the Constitution of
the Republic of The Gambia 1970 but. asin the case of
the statement of Lord Wilberforce, the approach indi-
cated isequally applicableto the Hong Kong Bill.

Reference was also made in the judgments in the Sin
Yau-ming case [1992] 1 HKCIL.R 127 to decisions in
other common law jurisdictions, including the United
States of America and Canada and of the Furopean
Court of Human Rights in relation to the [<uropean
Convention for the Protection of Human Rights and
IFundamental Freedoms (1953) (Cmnd 8969). Such de-
cisions can give valuable guidance as to the proper ap-
proach to the interpretation of the Hong Kong Bill,
particularly where the decisions in the other jurisdic-
tions are in relation to an article in the same or substan-
tiallv the same terms as that contained in the equivalent
provision of the Hong Kong Bill. However. it must not
be forgotten that decisions in other jurisdictions are
persuasive and not binding authority and that the situa-
tion in those jurisdictions may not necessarily be identi-
caltothatin HongKong. Thisisparticularly truein the
case of decisions of the European Court of [fuman
Rights. as Silke V-P recognised. The FEuropean Court
ol { luman Rights is not concerned directly with the va-
lidity of domestic legislation but whether, in relation to

a particular complaint, a state has in its domestic juris-
diction infringed the rights of a complainant under the
European Convention; whereas, in the case of the Hong
Kong Bill, the Hong Kong courts, and on appeal the
Board, have to determine the validity of domestic legis-
lation having regard to the entrenched provisions of the
HongKongBill.

Of the various authorities to which the Court of Appeal
were referred in the Sin Yau-ming case [1992] 1
HKCLR 127 and on the appeal in the case of the prose-
cution of the first defendant [1992] 2 HKCLR 76, the
Court of Appeal in Hong Kong found that the decisions
of the Supreme Court of Canada provided the most as-
sistance, in particular on the interpretation of article
11(1). In the Sin Yau-ming case all three judges and, on
the Attorney-General's appeal in the case of the first de-
fendant, Kempster JA relied heavily on the judgment of
Dickson CJC in the Supreme Court of Canada in Reg v
Oakes (1986) 26 DLR (4th) 200, while on that appeal
Cons Acting CJ and Bokhary J followed the subsequent
judgment of Dickson CJC in Reg v Whyte (1988) 51
DLR (4th) 481. When giving his ruling in the second
defendants' case, Gall J also applied the approach
which was identified by Dickson CJC in Reg v Whyte.
In both cases Dickson CJC was applying section 11(d)
of the Canadian Charter of Rights and Freedoms which
is the equivalent of article 11(1) of the Hong Kong Bill.
In Reg v Whyte a stricter approach was adopted to sec-
tion 11(d) than that which had been adopted in the ear-
lier case of Reg v Oakes. Mr Bratza accepts that the
approach in Reg v Whyte now represents the accepted
approach in Canada, as is confirmed by later decisions
of the Canadian Supreme Court: for example, in Reg v
Downey (1992) 90 DLR (4th) 449. However on behalf
of the Attorney-General he submits that it is not desira-
ble for the Hong Kong courts to follow that approach in
relation to article 11(1) as it is more intrusive in its ef-
fect on existing legislation than the approach adopted
in other jurisdictions.

So far as the present appeals are concerned, their Lord-
ships are of the opinion that, whether what can be de-
scribed as the Whyte approach or the less intrusive
approach adopted in other jurisdictions is applied, the
outcome would be the same. However in order to assist
the Hong Kong courts in the future and in view of the
carefully reasoned decisions of the Court of Appeal al-
ready referred to, the Board feel it is necessary to give
some assistance as to the correct approach for the courts
to adopt in relation to article 11(1) and in particular as
to whether it is appropriate to adopt the Whyte ap-
proach in Hong Kong as amatter of course.

Before examining the approach adopted in Canada itis
helpful to consider the language and objectives of arti-
cle 11(1) and the approach adopted in other jurisdic-
tionsapart from Canada to similar provisions.
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Article 11(1) of the Hong Kong Bill is part of a group of
provisions contained both in that article and in article
10 which are designed to ensure that, before an individ-
ual is convicted of a criminal offence, he will have a fair
trial and that justice will be done. Article | 1(1) would
be described in the United States as a due process provi-
sion. In his case the first-named of the second defend-
ants draws attention to the fact that articlc 11(1) is not
subject to any express limitation. Reference is also
made to the comments by the United Nations Human
Rights Committee at its twenty-first session on article
14 of the International Covenant, which include the
stalement that:

“T'he burden of proof of the charge is on the prose-
cution and the accused has the benefit of the doubt.
No guilt can be presumed until the charge has been
proved beyond all reasonable doubt. Further, the
presumption of innocence implies a right to be
treated in accordance with this principle. It is,
therefore, a duty for all public authorities torefrain
from prejudging the outcome of a trial”.

Tlowever, it should not be assumed from this statement
that the comparable article in the International Cove-
nant to article 11(1) does not permit the degree of flexi-
bility which is normally assumed to be implicit in any
provision of general application which is of the same
nature as article 11(1) of the Hong Kong Bill. Placing
10 one side for the moment the decisions in Canada all
of the many decisions in different jurisdictions, to
which their [ordships were referred, recognise that
provisions similar to article 11(1) are always subject to
implied limitations so that a contravention of the provi-
sions does not automatically follow as a consequence of
a burden on some issues being placed on a defendant at
a criminal trial. In the common law jurisdictions, Vis-
count Sankey LC's famous statement in Woolmington v
Director of 'Public Prosecutions |1935] AC 462, 481,
that:

"Throughout the web of the Fnglish criminal law
one golden thread is always 1o be seen, that it is the
duty of the prosecution to prove the prisoner's guilt
subject to what ] have already said as to the defence
of insanity and subject also to any statutory excep-
tion”,
is regularly treated as a starting point for the approach
to provisions equivalent to article 11(1). I( that state-
ment is taken together with the comments of I.awton
Ll in Reg v Edwards {1975} QB 27, 39-40), and Lord
Griffiths in Reg v Hunt (Richard) | 1987| AC 352, 375,
referred to earlier, and if it is also remembered that it is
the substance rather than the letter of the language of
the statute which is important when considering
whether there is an exemption or proviso, this state-
ment is also a useful starting point when considering
theeflect of article 1 1(1) itself.

Mr Bratza relied on the decision in the United States
Supreme Court in Patterson v State of New York ( 1977)
53 L.Fd 2d 281 as showing that that court had rejected
an argument that the "due process" clause of the Four-
teenth Amendment required a state to disprove beyond
reasonable doubt every fact constituting any offence
and all affirmative defences relating to the culpability
of the accused. He also relied upon the cases before the
European Court of Human Rights which were referred
to in the judgments in the Sin Yau-ming case {1992]
1 HKCLR 127. Here reference can be usefully made to
the decision of the European Court of Human Rights in
Salabiaku v France (1988) 13 EHRR 379, 388, where
the judgment, which has been followed in later cases in
that court, contains the following statement as to the
equivalent provisionstoarticle 11 of the Hong Kong:

"Presumptions of fact or of law operate in every
legal system. Clearly, the Convention does not
prohibit such presumptions in principle. It does,
however, require the contracting states to remain
within certain limits in this respect as regards
criminal law. If, asthe Commission would appear
to consider paragraph 2 of article 6 merely laid
down a guarantee to be respected by the courts in
the conduct of legal proceedings, its requirements
would in practice overlap with the duty of imparti-
ality imposed in paragraph 1. Above all, the na-
tional legislature would be free to strip the trial
court of any genuine power of assessment and de-
prive the presumption of innocence of its sub-
stance, 1f the words 'according to law' were
construed exclusively with reference to domestic
law. Such a situation could not be reconciled with
the ohject and purpose of article 6, which, by pro-
tecting theright to a fair trial and in particular the
right to be presumed innocent, is intended to en-
shrine the fundamental principle of the rule of law.
Article 6(2) does not therefore regard presump-
tions of fact or of law provided for in the criminal
law with indifference. It requires states to confine
them within reasonable limits which take into ac-
count the importance of what is at stake and main-
tain therights of the defence".

This statement provides a valuable illustration of the
collective effect of the decisions in other jurisdictions,
apart from Canada, to which their Lordships have been
referred on equivalent provisions to article 11(1) in
other constitutional documents. Even though they are
not subject to any express limitation they are considered
tohave an implicit degree of flexibility. The situation is
thesameinrelation toarticle 11(1).

This implicit flexibility allows a balance to be drawn
between the interest of the person charged and the state.
There are situations where it is clearly sensible and rea-
sonable that deviations should be allowed from the
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strict applications of the principle that the prosecution
must prove the defendant's guilt beyond reasonable
doubt. Take an obvious example in the case of an of-
fence involving the performance of some act without a
licence. Common sense dictates that the prosecution
should not be required to shoulder the virtually impos-
sible task of establishing that a defendant has not a li-
cence when it is a matter of comparative simplicity for a
defendant to establish that he has a licence. The posi-
tion is the same with regard to insanity, which was one
of the exceptions identified by Viscount Sankey I.C in
the passage of Woolmingtonv Director of Public Prose-
cutions {1935] AC 462, 481, which has already been
cited. The other qualification which Viscount Sankey
1.C made as to statutory exceptions clearly has to be
qualified when giving effectto a provision similar to ar-
tucle HI(]).

Some exceptions will be justifiable, others will not.
Whether they are justifiable will in the end depend
upon whether it remains primarily the responsibility of
the prosecution to prove the guilt of an accused to the re-
quired standard and whether the exception is reasona-
blv imposed, notwithstanding the importance of
maintaining the principle which article 11(1) en-
shrines. The less significant the departure from the nor-
mal principle, the simpler it will be to justify an
exception. if the prosecution retains responsibility for
providing the essential ingredients of the offence, the
less Tikelv it is that an exception will be regarded as un-
acceptable. In deciding what are the essential ingredi-
cnts. the language of the relevant statutory provision
will be important. However what will be decisive will
be the substance and reality of the language creating the
offence rather than its form. If the exception requires
certain matters to be presumed until the contrary is
shown. then it will be difficult to justify that presump-
tion unless. as was pointed out by the United States Su-
preme Courtin Leary v United States (1969) 231, Ed 2d
S7.82."it can atleast be said with substantial assurance
that the presumed fact is more likely than not to flow
from the proved fact on which itismadeto depend.”

Turning to the recent decisions of the Canadian Su-
preme Court, they contain remarks of considerable
value. In particular the majority judgment of Dickson
CIC in Reg v Oakes, 26 DLR (4th) 200, contains a
number of helpful statements.

i 1is general conclusion, at p 222, after examining the
authorities in various other jurisdictions, wasin the fol-
lowing terms with which, with its reference to "impor-
tant elemient” and "essential element”, their Lordships
would respectfully agree:

“In general one must, I think. conclude that a provi-
sion which requires an accused to disprove on a
balance of probabilities the existence of a pre-
sumed fact, which is an important element of the
offence in question, violates the presumption of in-

nocence ... If an accused bears the burden of dis-
proving on a balance of probabilities an essential
element of an offence, it would be possible for a
conviction to occur despite the existence of a rea-
sonable doubt. This would arise if the accused ad-
duced sufficient evidence to raise a reasonable
doubt as to his or her innocence but did not con-
vince the jury on a balance of probabilities that the
presumed fact wasuntrue®.

Itis, however, important when considering the decision
in Reg v Oakes and the cases in which it has been fol-
lowed, toremember that prior to the adoption of the Ca-
nadian Charter, Canada had a Bill of Rights and that
while the Bill of Rights did not have an express limita-
tion on the effect of its specific provisions, the Charter
doeshave such a limitation in section 1:

"The Canadian Charter of Rights and Freedoms
guarantees the rights and freedoms set out in it sub-
ject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and
democratic society”.

Having regard to this express limitation, it is under-
standable that Dickson CJC in Reg v Oakes, at p.223,
considered that "it ishighly desirable to keep sections 1
and 11(d) (of the Canadian Charter) analytically dis-
tinct.” Having adopted a two-stage process, it is again
understandable that the Canadian Supreme Court has
adopted a strict approach as to when there had been a
contravention of section 11(d). Thisisin contrasttothe
flexible approach which had been adopted by the Cana-
dian Supreme Court in Reg v Appleby (1971) 21 DLR
(3d) 325, to section 2(f) of the Canadian Bill of Rights
which isthe equivalent provision to section 11(d) of the
Canadian Charter. Dickson CJC in Reg v Oakes, 26
DLR (4th) 200, 224- 225, regarded section 1 of the
Charter as stating "explicitly the exclusive justificatory
criteria . against which limitations on those rights and
freedoms (set out in the Charter) must be measured.”
Having come to this conclusion, in Reg v Whyte, 51
DLR (4th) 481, the Canadian Supreme Court, as al-
ready indicated, applied a stricter approach to the appli-
cation of section 11(d) of the Charter than had been
adopted not only in Reg v Oakes, 26 DLR (4th) 200, but
in the subsequent case of Reg v Holmes (1988) 50 DLR
(4th) 680. In the passage of his judgment in Reg v
Oakes, 26 DLR (4th) 200, 222, cited above, Dickson
CJC regarded presumptions in relation to "an impor-
tant element” or "an essential element" as offending
section 11(d) of the Canadian Charter. In Regv Whyte,
51 DLR (4th) 481, his approach was not confined to
these elements as appears from the following passage of
hisjudgment,atp 493:

"In the case at bar, the Attorney-General of Canada
argued that since the intention to set the vehicle in
motion is not an element of the offence, section
237(1)(a) doesnot infringe the presumption of in-
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nocence. Counsel relied on the passage from
Oakes quoted above, with its reference toan ‘essen-
tial element,' to support this argument. The ac-
cused here is required to disprove a fact collateral
to the substantive offence, unlike Qakes where the
accused wasrequired to disprove an element of the
offence. The short answer to this argument is that
the distinction between elements of the ofTence and
other aspects of the charge is irrelevant to the sec-
tion 11(d) inquiry. The real concern is not whether
the accused must disprove an element or prove an
excuse, but that an accused may be convicted while
areasonable doubtexists. When that possibility ex-
ists, there is a breach of the presumption of inno-
cence. The exact characterization of a factor as an
essential element, a collateral factor, an excuse, or
a defence should not affect the analysis of the pre-
sumption of innocence. It is the [inal cffect of a
provision on the verdict that isdecisive. If an ac
cused is required to prove some fact on the balance
ol probabilities to avoid conviction, the provision
violales the presumption of innocence because it
permits a conviction in spite of a reasonable doubt
in the mind of the trier of fact as to the guilt of the
accused."

[t was the approach reflected in this passage of Dickson
CJC's judgment ("the Whyte approach") which was fol-
Jowed in these cases, in the Court of Appeal by Cons
Acting CJ and Bokhary J in the first defendant's case,
and by GallJ, in the second case.

Applying the Whyte approach, even to place the onus
on a defendant to prove insanity as a "defence” to mur-
der has now been held to contravene the presumption of
innocence guaranteed by section 11(d) of the Canadian
Charter: Reg v Chaulk (1990) 62 CCC (3d) 193. How-
cver. the Supreme Court was able to justify the conven-
tional position in relation to insanity under section 1.
This result illustrates the fact that, applying the two-
stage approach, the courtsin Canada in the end tend to
come to the same conclusion as would be rcached in
other jurisdictions.

This does not mean that the adoption of a two-stage as
opposed to a single stage approach does not have practi-
cal consequences. In relation to the second stage, the
section 1 of the Charter stage, formal criteria which
nced to be satisfied have been established. In Reg v
Chaulk, 62 CCC (3d) 193, 216-217, Lamer CIC, Dick-
son CJC concurring, described the reasoning to be fol-
lowed when there is an attempt to rely on section 1 of
the Canadian Charter in the following terms:

1. Theobjective of the impugned provision must be of
sufficient importance to warrant overriding a con-
stitutionally protected right or freedom. it must re-
late to concerns which are pressing and substantial
in a free and democratic society before it can be
characterized as sufficiently important.

2. Assuming that a sufficiently important objective
has been established, the means chosen to achieve
the objective must pass a proportionality test that is
to say they must: (a) be 'rationally connected' to the
objective and not be arbitrary, unfair or based on ir-
rational considerations, (b) impair the right or
freedom in question as 'little as possible,' and (c) be
such that their effects on the limitation of rights
and freedoms are proportional to the objective.

In applying these tests, the Canadian Supreme Court
has injected a degree of flexibility. In particular in Reg
v Chaulk it was made clear that reliance on section |
would not be prevented because Parliament had failed
to search out and adopt the least possible intrusive
means of attaining its objective as long as it has chosen
from a range of means which impairs section 11(d) as
little asisreasonably possible.

Notwithstanding this, it is their Lordships' opinion
that, in applying the Hong Kong Bill, it is not neces-
sary, at least in the vast majority of cases, to follow the
some what complex process now established in Canada
in order to assess whether an exception to the general
rule that the burden of proof should rest upon the prose-
cution throughout a trial is justified. Normally, by ex-
amining the substance of the statutory provision which
is alleged to have been repealed by the Hong Kong Bill,
it will be possible to come to a firm conclusion as to
whether the provision has been repealed or not without
too much difficulty and without going through the Ca-
nadian process of reasoning. The application of a test
along the lines suggested by Lawton LJ in Reg v Ed-
wards [1975) QB 27, 39-40, in the manner already indi-
cated will often be all that isrequired. The court can ask
itself whether, under the provision in question, the
prosecution isrequired to prove the important elements
of the offence; while the defendant is reasonably given
the burden of establishing a proviso or an exemption or
the like of the type indicated by Lawton LJ. Ifthisisthe
situation article 1 1 (1) isnot contravened.

In a case where there isreal difficulty, where the case is
close to the borderline, regard can be had to the ap-
proach now developed by the Canadian courts in re-
spect of section | of their Charter. However in doing
this the tests which have been identified in Canada do
not need to be applied rigidly or cumulatively, nor need
the results achieved be regarded as conclusive. They
should be treated as providing useful general guidance
in a case of difficulty. This is particularly true in rela-
tion to what was said in Reg v Chaulk, 62 CCC (3d)
193, 216-217, about proportionality since it is the need
to balance the interests of the individual and society
which arc at the heart of the justification of an excep-
tion tothe general rule.

The application of article 11(1) to sections 30 and 25

So far as the first issue in the present appeals is con-
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cerned. thatiswhether the Hong Kong Bill hasrepealed
the statutory provisions, their l.ordships regard the an-
swer as being straightforward once the substance of the
offences has been identified. In the case of the first de-
fendant the substantive effect of the statutory provision
is to place the onus on the defence to establish that he
can give an explanation asto his innocent possession of
the property. That isthe most significant element of the
oftence. It reduces the burden on the prosecution to
proving possession by the defendant and facts from
which a reasonable suspicion can be inferred that the
property has been stolen or obtained unlawfully, mat-
ters which are likely to be a formality in the majority of
cases. Ittherefore contravenes article 11(1) ofthe Hong
Kong Bill in a manner which the Attorney-General
could not justify.

This isby contrast to the situation in relation to the sec-
ond defendants' case and section 25. It isnot important
whether section 25(4) is regarded as creating a defence
or an exception If 1t does not constitute part of the sub-
stance of the offence. The substance of the offence is
contained in section 25(1) as to which the onusison the
prosecution. Unless the prosecution can prove that the
defendant has been involved in a transaction involving
the relevant person's proceeds of drug trafficking (with-
i the wide terms of section 25(2)) as set out in section
25(1) and that at that time he had the necessary knowl-
edge or had reasonable grounds to believe the specified
{acts the defendant isentitled to be acquitted. However
once the defendant knows or has reasonable grounds to
helieve that the relevant person is a person who carries
on or has carried out drug trafficking or has benefited
from drug trafficking, than the defendant knows that he
i« al risk of committing an offence and that he can only
salelv deal with that person if he isin a position to satis-
Iv section 25(3) or (4). If the defendant chooses not to
take the precautionary action under section 25(3) then
he knows he can only safelv proceed by relying on sec-
tion 25(4). To be able to achieve this the defendant will
have to take any steps necessary to ensure that he does
not have the knowledge or suspicion referred to. An ex-
ample would be, by insisting on seeing documents es-
tablishing the untainted source of the funds. If the
defendant has done this then he will be aware of the rel-
evant facts and it is reasonable that he should be re-
quired to establish them. It would be extremely
difficult, if not virtually impossible, for the prosecution
to fulfil the burden of proving that the defendant had
not taken those steps. In the context of the war against
drug trafficking, for a defendant to bear that onus under
section 25(4) 1s manifestly reasonable and clearly does
not offend article 11(1). Indeed section and section 25
can be regarded as examples of situations close to the
opposite ends of the spectrum of what does and does not
contravene article 11(1).

It was argued on behalf of the Attorney-General that, as
the first defendant's alleged offence was committed
prior to the coming into force of the Bill of Rights, sec-
tion 3 should not be invoked so as to repeal retrospec-
tively section 30. In support of this argument Mr Bratza
relied on section 23 of the Interpretation and General
Clauses Ordinance (Laws of Hong Kong, ¢ 1) which
corresponds closely to section 16(1) of the Interpreta-
tion Act 1978. However, quite independently of section
3, section 8 and article 11(1) established a defendant's
right "to be presumed innocent until proved guilty ac-
cording to law." That right came into existence on the
coming into force of the Hong Kong Bill and so it would
apply in any trial taking place thereafter. It is not the
date of the offence but the date of trial which is conclu-
sive. If it had been necessary to do so, the same result
could have been achieved by saying that in this context
a contrary intention appears, so section 23 of the Inter-
pretation and General Clauses Ordinance does not
apply: see section 2 of the Ordinance.

The Attorney-General did not contend that it was possi-
ble to save section 30 by treating it as being only partly
repealed. Having come to the conclusion that section
25(4) does not offend article 11(1), the appeal of the At-
torney-Gieneral in respect of the proceedings against
the second defendants must inevitably be allowed.
However, it is desirable that their Lordships indicate
that if they had not come to that conclusion, then, con-
trary to the judgment of Gall J, they would have regard-
ed only the words "to prove" as being repealed by
section 3(2) of the Hong Kong Bill. Section 3(2) re-
peals existing legislation "to the extent of the inconsist-
ency” and if the words "to prove" are removed from
section 25(4) the second defendants would be no longer
under a legal or persuasive burden of proof to establish
the defence contained in section 25(4). Instead they
would be under an evidential burden merely requiring
them toraise the issue. Thisburden could not conceiva-
bly contravenearticle 11(1).

The final matter to which reference should be made is
that Gall J was of the view that the Crown had failed to
adduce the necessary evidence to establish that the in-
terference with the interests of the individual for the
benefit of the state contained in section 25 was justified.
As to this he was in the difficulty that the issues before
him were presented on the basis that he wasrequired to
adopt the two-stage process laid down in Reg v Whyte,
51 DLR (4th) 481, in circumstances where the Crown
was conceding before him that there had been a prima
facie contravention of artiele 11(1). This concession
having been made, on the basis of the Canadian author-
ities, the burden on the Crown was a heavy one and his
conclusion that the evidence which was available to
him was not sufficient to enable him to be satisfied has
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(o be understood in this context. However aswas appar-
ent from his judgment, Gall J had ample knowledge to
hold the balance appropriately between the individual
and the government in relation to section 25 without
anv evidence being called. The need to prevent the
laundering of the proceeds of drug traffic is common
knowledge. He was entitled tohaveregard to the policy
which the legislature had made clear by enacting sec-
tion 25. He was in a position to assess the extent of the
burden which section 25(4) imposed upon the second
defendants. Ifhe had adopted, as he should have done,
a broad unified approach to the application of article
11(4) o section 25, he should have had no difliculty on
the malerial which was before him in coming to the
conclusion that the section did not contravene the arti-
cle. The fact that he found this process as complex as he
didillustrates the disadvantage that can flow from seek-
ing strictly toemulate the current approach of the Cana-
dian Supreme Court. While the Hong Kong judiciary
shonld be zealous in upholding an individual's rights
nnder the Hong Kong Bill, it is also necessary to ensure
that disputes asto the effect of the Bill are not allowed to
get out of hand. The issues involving the lTong Kong
1ill should be approached with realism and good sense,
and kept in proportion. If this is not done the Bill will
hecome a source of injustice rather than justice and it
will be debased in the eyes of the public. In order to
maintain the balance between the individual and the so-
cielv as a whole, rigid and inflexible standards should
not be imposed on the legislature's attempts to resolve
the difTicult and intransigent problems with which so-
ciely is {aced when seeking to deal with serious crime.
It must be remembered that questions of policy remain
primarily the responsibility of the legislature: scc Reg v
Downev, 90 DLR (4th) 449, 466, and Reg v Chaulk, 62
CCC (3d) 193, 222, It would not assist the individuals
who are charged with offences if, because of the ap-
proach adopted to "statutory defences” by the courts,
the legislature in order to avoid the risk of legislation
being successfully challenged, did not include in the
legislation a statutory defenceto a charge.

For these reasons, their Lordshipshave humbly advised
I ler Majesty that the appeal of the Attornev-General in
the case of the first defendant ought to be dismissed and
they will humbly advise Her Majesty that the appeal of
the Attorney-General in the case of the second defend-
ants ought to be allowed and the order of Gall J set
aside. The Attorney-General must pay the costs of the
lirst defendant before their [.ordships Board. There
will be no order as to costs in the case of the second de-
lendants.
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APPENDIX B
COMMONWEALTHMEMBER COUNTRIES

Antigua and Barbuda: Mutual Assistance in Criminal
Matters Act 1993

Australia: Mutual Assistance in Criminal Matters Act
1987 and Proceeds of Crime Act 1987 (Cwilth), pro-
ceeds of crime legislation in most of the States and Ter-
ritories

The Bahamas: Mutual Legal Assistance (Criminal
Matters) Act 1988; and legislation in drug trafficking
area

Bangladesh: Legislation in drug trafficking area

Barbados: Proceeds of Crime Act 1990, Mutual As-
sistance in Criminal Matters Act 1992 and legislation
in drug trafficking area

Belize: |.egislation in drug trafficking area

Botswana: Mutual Assistance in Criminal Matters Act
1992 and Proceeds of Serious Crimes Act 1990

Britain: Criminal Justice (International Co-operation)
Act 1990

Brunei Darussalam: No information

Canada: Mutual Legal Assistance in Criminal Matters
Act 1988

Cyprus: Legislation in drug trafficking offences area,
1992

Dominica: Mutual Assistance in Criminal Matters Act
1990

The Gambia: Mutual Assistance in Criminal Matters
Actbeingdrafied

Ghana: Legislation in drug trafficking area; other leg-
islation in preparation in 1992

Grenada: Legislation in drug trafficking area
Guyana: |egislation in drug trafficking area

India: Some mutual assistance provisions in Code of
Criminal Procedure, further legislation under consid-
eration in 1992; legislation in drug trafficking area

Jamaica: Noinformation

Kenya: No information

Kiribati: No information

Lesotho: Legislation under consideration in 1992

Malawi: Mutual Assistance in Criminal Matters Act
1991

Malaysia: Legislation in drug trafficking area; other
legislation under consideration in 1992

The Maldives: Noinformation



Malta: [ egislation, alsoto embrace European Conven-
tion on Mutual Assistance, under consideration in 1992

Mauritius: Issues underreview in 1992
Namibia: [ssuesunderreviewin 1992
Nauru: Norelevant legislation

New Zealand: Proceeds of Crime Act 1991; Mutual
Assistancein Criminal Matters Act 1993

Nigeria: Mutual Assistance in Criminal Matters with-
in the Commonwealth (Enactment and Iinforcement)
Decree 1988 and legislation in drug tralficking area

Pakistan: Issuesunderreviewin 1992
Papua New Guinea: Norelevant legislation

Saint Christopher & Nevis: Mutual Assistance in
Criminal Matters Act 1993; Proceeds of Serious
Crimes Act 1993

Saint Lucia: Noinformation

Saint Vincent & The Grenadines: Noinformation
Sevchelles: Noinformation

Sierra Leone: Noinformation

Singapore: |.egislation in drug trafficking area in
1992: other issues under review

Solomon [slands: No information
Sri Lanka: Noaction by 1992

Swaziland: Criminal Matters and Mutual Assistance
Bl prepared in 1992; Serious Offences (Confiscation
ol Proceeds) Bill also prepared 1992

Tanzania: Mutual Assistance in Criminal Matters Act
1991 Confiscation of Proceeds of Crime Act 1991

Tonga: Noinformation

Trinidad & Tobago: No information
Tuvalu: No information

Uganda: No information

Vanuatu: Mutual Assistance in Criminal Mattcrs Act
1989 Serious Offences (Confiscation of Proceeds) Act
19R9.

Western Samoa: No information
Zambia: [ .egislation in drug trafficking area

Zimbabwe: Mutual Assistance in Criminal Matters
Act 1990 Serious Offences (Confiscation of Profits)
Act 1990

DEPENDENT TERRITORIES
Anguilla: Legislation in drug trafficking area

Bermuda: Legislation in preparation in 1992; legisla-
tion indrug trafficking area

Cayman Islands: Legislation in drug trafficking area
Falkland Islands: Noinformation

Gibraltar: Legislation in drug trafficking area; other
legislation pending in 1992

Guernsey: Legislation in drug trafficking area

Hong Kong: [.egislation in drug trafficking area; mu-
tual assistance under discussion with Chinese authori-
tiesin 1992

Isle of Man: Legislation in drug trafficking area
Jersey: I.egislation in drug trafficking area
Montserrat: Legislation in drug trafficking area
Turks & Caicos: Legislation in drugtrafficking area

Virgin Islands: 1.egislation in drug trafficking area
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