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Background

At the Meeting of Senior Officials of Commonwealth
Law Ministries held in Singapore from 30 March to 2
April 1992 it was decided to recommend that it would
be appropriate for Law Ministers torevisit the subject of
mutual assistance between business regulatory agen-
cies when they meet in Mauritius in November 1993. In
order to facilitate such consideration the Common-
wealth Secretariat was invited to prepare both an analy-
sis of relevant legislative developments in member
countries and an overview of international practice in
this important area of concern.' This paper is intended
to deal with central aspects of the latter subject. The
former area has been addressed in the Commonwealth
Secretariat memorandum entitled "Mutual Assistance
Between Business Regulatory Agencies"’. Given the
nature of the interface between the domestic legislative
regimes which are currently in place in certain member
countries and the international cooperative practice
which has evolved therefrom some element of duplica-
tion of information has proved to be unavoidable. How-
ever, in contrast to the treatment of domestic law, this
paper includes selective coverage of aspects of the prac-
tice of foreign States and international organisations
and institutions as well as Commonwealth develop-
ments.

The Context

Recent years have witnessed an unprecedented interna-
tionalisation of activities in the world's securities and
futures markets’ and this seems set to continue. Among
the major factors influencing this trend are rapid ad-
vances in communications and computer technology,
growing economic interdependence, the increasing
tendency of major investors to diversify their invest-
ments on a global basis, and the growing inclination of
major businesses torely on foreign debt and equity mar-
ketstoraise capital.' These developments have, in turn,
posed significant challenges for national businessregu-
lators whose task it is to ensure fairness and honesty in
the market place.’-

Although the regulatory problems posed by this in-
crease in international trading are many and varied
particular concern has been expressed about the new
opportunities which have been presented for engaging
in transnational criminality and malpractice.’

It is now widely accepted that the situation requires
both improved information sharing between regulatory

bodies and the enhanced provision of mutual assist-
ance, tailored to the special needs of this sector, if the ef-
ficiency of national markets, and investor confidence in
them, isto be maintained. As has been pointed out else-
where, "Only international cooperation can minimise
the opportunities for fraud and evasion of the rules of
each individual market from abroad. Without coopera-
tion among nations, multi-jurisdictional fraud would
become an increasingly serious international problem.
Those countries which do not solicit cooperation may
invite the unscrupulous to exploit their domestic mar-
ket participants. Every country that does not stand will-
ing to provide cooperation may invite the unscrupulous
to use that country as a haven from which to conduct op-
erations."” It is also now agreed that, for a variety of
reasons, including the significant differences which
have evolved in terms of domestic regulatory struc-
tures, the prominent use of administrative sanctions
and civil legal proceedings in the process of the regula-
tion of market activities, and substantive dissimilarities
among countries as to the reach and role of the criminal
law in relevant spheres of activity, the requirements of
cooperation can not "be adequately satisfied by relying
on the established mechanisms for mutual assistance in
traditional criminal matters"."

Developments in International Cooperation
between Business Regulatory Agencies

As with mutual assistance in criminal matters, interna-
tional practice in this area is of relatively recent origin.
Indeed, in its most modern form it can be traced back to
the conclusion of a Memorandum of Understanding be-
tween the United States and Switzerland in 1982 which
addressed the issue of multi-jurisdictional insider trad-
ing.’ The success of the 1982 negotiations was of partic-
ular significance in that it stimulated the U.S.
Securities and Exchange Commission (SEC) to enter
into further bilateral arrangements of ever increasing
scope and complexity; "broad-based agreements that
would cover the full range of cases that it could expect to

confront as markets continue to become international”.

In doing so the SEC has tended to favour the use of in-
formal international instruments, such as Memoranda
of Understanding (MoU), rather than treaties and this
approach has similarly commended itself to the majori-
ty of governments and regulators which have since be-
come active in this new area of international
cooperation.” It is also the first preference of the Mon-
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treal based International Organisation of Securities
Commissions (I0SCO) which has played a prominent
role in creating, through its resolutions and studies, an
atmosphere conducive to enhanced mutual assistance.

The prominence of the Memorandum of Understand-
ing is to be explained, in part, by the acknowledged ad-
vantages it has over the treaty form. As has been
pointed out elsewhere, "The main procedural reasons
for using informal instruments in preference to treaties
are simplicity, speed, flexibility, and confidentiality.""'
At the same time they establish an agreed process for
obtaining necessary information and "provide the par-
ties with experience in international cooperation and a
better understanding of the differences between regula-
tory systems and markets. The MoUs build a watershed
of positive experience which can form the basis for fu-
ture, more expansive cooperation”."” Finally, in the
view of many it is an advantage that such instruments
are not intended to give rise to binding legal obliga-
tions."” As an April 1990 paper prepared by the Austral-
1an Attorney-General's Department for consideration
by Commonwealth Law Ministers noted, "the request
by the relevant foreign agency would not, and would
not be intended to, give rise to a binding international
legal obligation to provide the assistance requested; it
would provide a facility to the domestic agency to pro-
vide the assistance requested in appropriate cases"."*

Dominant though the MoU form has become recourse
to bilateral treaties is by no means unknown. For exam-
ple, the 11 December 1989 U S - Netherlands Agree-
ment enjoys such a status in international law.
Similarly the 14 December 1989 Administrative
Agreement between the SEC and the Commission des
Operations de Bourse of France is intended to be bind-
ing in nature.

Although the preponderant practice thus far has been
bilateral a limited number of multilateral agreements
have been concluded. Of particular significance in this
regard isthe 1989 Council of Europe Convention on In-
sider Trading and its Protocol. This Convention "is in-
tended to create mutual assistance by exchanges of
information between Contracting Parties, to enable su-
pervision of securities markets to be carried out effec-
tively and to establish whether persons carrying out
certain financial transactions on the stock markets are
or are not insiders, which would reveal whether their
transactions were fraudulent or proper"." Interestingly,
this instrument makes provision in Article 3 for the ex-
tension, on the basis of reciprocity, of mutual assistance
beyond the confines of insider trading. This optional
facility would encompass "the exchange of information
necessary for the surveillance of operations carried out
in the organised stock markets which could adversely
affect equal access to information supplied to investors

in order toensure honest dealing".**

The Protocol to the Council of Europe Convention is
designed to accommodate the special position of such
member states of the European Communities (EC) as
elect to become parties to it. It provides that, "In their
mutual relations, Parties which are members of the Eu-
ropean Economic Community shall apply Community
rules and shall therefore not apply the rules arising
from this Convention except in so far as there is no
Community rule governing the particular subject con-
cerned." The basic approach adopted by the EC in this
regard is, in turn, articulated in the Council Directive of
13 November 1989 on co-ordinating regulations on in-
sider dealing."” Members of the EC were due to take the
necessary steps to ensure compliance with its terms
prior to 1 June 1992 but there has been some delay in
meeting this commitment. As has been pointed out
elsewhere, "The importance of this Directive stems
from the fact that it is to produce harmonised laws relat-
ing to insider dealing within the twelve Member States
of the EEC with a virtually compulsory mutual assist-
ance scheme attached."" Pursuant to Article 11 the EC
may conclude agreements with non- member countries
on the matters which are covered by the Directive.

Significant Elements of International Practice

Concern has, on occasion, been expressed that the em-
phasis placed on the development of bilateral relation-
ships to promote mutual assistance between regulators
would result in a highly diverse "patchwork" system
characterised by a lack of uniformity in underlying
principles.” That such fears have, in large measure,
proved to be unfounded is due primarily” to the
progress which has been achieved following discus-
sions held under the auspices of IOSCO. Of particular
importance were the developments at its XVIth Confer-
ence, held in Washington, D.C. in September 1991.
There the President's Committee approved a set of ten
"Principles" representing the components thought to be
necessary for an optimal MoU. (The text of this impor-
tant document is reproduced in full as an appendix to
paper LMM(93)22.) In the words of the Conference
Communique, these Principles "represent a consensus
among regulators about provisions that should be in-
cluded in MoUs in order to effectively fight fraud and

other abuses in the securities and futures markets"."

The I0SCO Principles deal with a variety of issues
ranging from procedural and cost sharing questions to
weighty mattersrelating tothe degree of confidentiality
to be afforded to information which is provided and re-
strictions on the use of such material. Although a com-
prehensive examination of these principles lies beyond
the scope of this introductory paper, the approach
adopted to the key areas of the nature and scope of the
assistance to be provided and grounds for refusal arere-
viewed below.
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In so far as the former is concerned Principle 7 reads,
"MoUs should provide that the Authorities will take all
reasonable steps to ensure that they can utilise their full
domestic powers to execute requests for assistance. The
available assistance should include, where the Request-
ed Authority has such powers, obtaining documents
and the statements or testimony of witnesses, granting
access to the Requested Authority's non-public files,
and conducting inspections of regulated entities.” In
framing the above it was recognised that domestic leg-
islation in many countries would require modernisa-
tion before full effect could be given to its terms in
practice. Thisis particularly so in the critical area of the
use of compulsory powers on behalf of a requesting au-
thority in the absence of any indication of a violation of
local law. The absence of the ability to place compulso-
ry evidence gathering powers at the disposal of overseas
authorities severely limits the effectiveness of interna-
tional cooperation. In the words of the IOSCO text,
"Since law violators may refuse to produce incriminat-
ing information on a voluntary basis, and legal impedi-
ments may prevent an innocent intermediary from
voluntarily providing information, the Requesting Au-
thority may be unable to obtain critical information at
the investigative stage of a matter if production of such
information cannot be compelled by the Requested Au-
thority."” Similarly, the 1990 Australian paper, to which
reference was made above, opined that, "Such powers
are the most effective weapon in the armoury of nation-
al business regulatory agencies to deal with the chal-
lenges of international fraud and misconduct in the
financial markets."*

Relatively few jurisdictions have yet taken this step.
Those which haveinclude Australia, France, New Zea-
land, the United Kingdom, and the United States. A
similar position hasbeen reached in certain of the Prov-
inces of Canada where securities regulation falls under
the jurisdiction of the component parts of the federation
as a matter of property and civil rights.” In the absence
of such compulsory powers the tendency has been for
interested parties to negotiate a more limited agreement
than that contemplated in Principle 7. This was the
course of action followed by the United States and the
United Kingdor in 1986.” That arrangement was sub-
sequently replaced by a more comprehensive Memo-
randum of Understanding dated 25 September 1991
which was concluded after the necessary alterations in
domestic law had been effected.” An alternative ap-
proach was, however, adopted in the January 1988
MoU concluded between the SEC and the relevant au-
thorities in Ontario, Quebec and British Columbia the
text of which is reproduced at Appendix A. Article 2(3)
thereof recognised that the parties "may not in all cir-
cumstances possess the legal authority to provide the
assistance contemplated ..... Subject to such limitations
of legal authority, the Authorities will use all reasona-

ble efforts to obtain the necessary authorisation to pro-
vide the assistance described in this Memorandum of
Understanding".

The IOSCO Principles treat the issue of denial of assist-
ance by simple reference to a public policy exception; a
concept which, in the words of Principle 6, "would in-
clude issues affecting sovereignty, national security, or
other essential interests". This approach, which con-
trasts sharply with the more elaborate provisions to be
found in the area of mutual assistance in criminal mat-
ters, has been adopted in a number of even the most ad-
vanced MoUs. In others further grounds for refusal are
afforded specific mention.™ For instance, the 28 Octo-
ber 1992 MoU between the U K Treasury and the Secu-
rities and Investments Board and the Australian
Securities Commission, the text of which 1s reproduced
at Appendix B, mentions, in addition to the public in-
terest, assertions of jurisdiction not recognised by the
requested country, and "matters specified" by the laws
and regulations of the requested country, as relevant to
any decision of whether or not to decline a request. In
any event, the difference of approach between that
adopted in the regulatory context and that found in trea-
ty based instruments dealing with the provision of as-
sistance in criminal matters may be more apparent than
real. Under informal and legally non-binding Memo-
randa of Understanding the provision of assistance is
always discretionary. For a more complete picture of
the factors which will actually govern the exercise of
this discretion it will often be necessary to consult the
relevant provisions of the domestic law of each party.
Thus, both section 82 of the UK Companies Act 1989
and sections 7 and 8 of the Australian Mutual Assist-
ance in Business Regulation Act 1992 provide an essen-
tial context for the proper interpretation of the 1992
MoU. By way of illustration, in the case of Australia the
legislative criteria to be considered include, among oth-
ers, whether anything provided to the requesting au-
thority is likely to be used for punishing a person for an
offence of a political character or to harm such a person
because of his or her "race, sex, religion, nationality or
political opinions".

The 1991 IOSCO Principles, it should be noted, also
seek to ensure that the provision of information and as-
sistance will not be precluded or frustrated by consider-
ations of dual illegality (Principle 1). It is felt by many
that in the business regulatory field such a requirement
"not only may severely limit the scope of an agreement
but it may also make the processing of a request for in-
formation much more complicated".” This approach
has been followed in several of the arrangements con-
cluded thus far.

The conclusion of a bilateral Memorandum of Under-
standing or treaty concerning the provision of mutual
assistance in a business regulatory context will often
havethe effect of adding to, rather than substituting for,

264



other preexisting mechanisms for obtaining coopera-
tion. For instance, many of the countries which possess
highly developed financial markets are parties to the
Hague Convention on the Taking of Evidence Abroad
in Civil or Commercial Matters.” Similarly, informal
channels of communication may also be available. In so
far as criminal offences are concerned, however, an
issue of some significance arises if, as is increasingly
the case, avenues for the provision of formal mutual as-
sistance in criminal matters subsist between the parties.
No consensus has yet emerged as to the best manner in
which to treat the interface between these two coopera-
tive mechanisms - a matter which is complicated in
practice as a result of the selection of different channels
of communication in each, and by virtue of the fact that
both "provide for assistance in the investigative

u 29

phase".

Of the solutions adopted thus far that found in the U.S.-
Netherlands Agreement of 1989 has the merit of clari-
ty. Article 8 isworded asfollows:

. Mutual cooperation in criminal matters between
the Contracting Parties shall continue to be governed
exclusively by the Treaty between the United States of

America and the Kingdom of the Netherlands on Mutu-
al Assistance in Criminal Mattersof June 12, [981.

2. Prior approval by the Competent Authority of the
Requested Stateisrequired for the use in a criminal pro-
ceeding of information that previously has been ex-
changed under this Agreement.

A broadly similar approach to this question has been
adopted by Australia. As the Explanatory Memoran-
dum for the Mutual Assistance in Business Regulation
Bill of 1992, circulated to Parliament by the Common-
wealth Attorney General, was to stress its provisions
"make it clear that this Bill is intended to complement
the scheme of mutual assistance established by the Afu-
tual Assistance in Criminal Matiers Act 1987. The pro-
visions of this Bill are not intended to be used as an
alternative to that Act where a foreign regulator is in-
vestigating a criminal offence”.” Here the intention is
not to frustrate the provision of assistance but rather to
ensure that requests relating to criminal offences are
dealt with by those who are specialised in such matters
acting within a framework designed to safeguard the
rights of criminal suspects.” Accordingly paragraph 10
of the 1992 Australia-UK Memorandum stipulates that
"the requested Authority will consider whether the re-
quest might be dealt with via channels for mutual as-
sistance in criminal matters”.

In the 1989 Council of Europe Convention on Insider
Trading a somewhat more liberal approach is adopted
in Article 7(4). This is contained within Chapter 11
which governs the exchange of information between
the parties. As the Explanatory Report notes, "The
committee of experts considered that information ob-

tained by administrative means may be used before the
criminal courts where this information could have been
obtained within the framework .... "of the 1959 Europe-
an Convention on Mutual Assistance in Criminal Mat-
ters and its Protocol or other mutual assistance in
criminal matters agreements subsisting between the
countries concerned.” This is somewhat similar to the
concept reflected in Article 11(2) of the 1988 Canada-
U.S. Memorandum of Understanding which regards it
and the Mutual Legal Assistance Treaty between the
same states” as jointly constituting "a framework of
principles and procedures for investigating and obtain-
ing information concerning certain kinds of securities
law offences”.

Even in instances where a relatively free choice of
means is available questions of substance will often
arise. Thus, in the case of requests to the United King-
dom a requesting country can utilise, for example, ei-
ther the provisions of the 1989 Companies Act,
designed specifically to assist overseas regulators, or
those of Part I of the 1990 Criminal Justice (Interna-
tional Co- operation) Act, which makes detailed provi-
sion for mutual assistance in criminal matters.”
However, the compulsory powers available under each
differ. As Chase has pointed out, those under the 1989
enactment "are restricted to requiring witnesses, on
pain of criminal penalty for refusal, to attend before
those authorised, and to requiring the production of
documents from those in whose custody they are held.
However, such powers do not extend to the search or
seizure of documents. Herein lies an important differ-
ence for the investigator between these powers and
those inthe 1990 Act ... ".” In practice if it isfelt that an
overseas request could be more appropriately processed
within the United Kingdom by an authority other than
that which has received it it is understood that it will be
passed on internally to that authority for action.™

Conclusions

As with the early stages in the evolution of internation-
al mutual assistance in criminal matters, the growing
practice of cooperation between business regulatory
bodies has been predominantly bilateral in nature. The
rapid growth of a substantial network of such arrange-
ments has, in turn, been facilitated by the use of infor-
mal Memoranda of Understanding which provide a
framework within which each party will exercise its
discretion, on a case by case basis, on whether to re-
spond positively or not to incoming requests. The ab-
sence of legal obligation in such MoUs has, in turn,
made it easier than would otherwise have been the case
to persuade legislatures to make available to overseas
bodies, in areas of great national sensitivity, powers of
compulsion in the absence of any violation of domestic
law. In thisregard the recent trend has been particularly
encouraging. These developments, when viewed in the
light of the growing consensus as to basic principles
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APPENDIX A

MEMORANDUM OF UNDERSTANDING

UNITED STATES SECURITIES AND EXCHANGE COMMISSION
AND
ONTARIO SECURITIES COMMISSION
COMMISSION DES VALEURS MOBILIERES DU QUEBEC
BRITISH COLUMBIA SECURITIES COMMISSION

JANUARY 7, 1988
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Memorandum of Understanding
(To enable this document to be incorporated within the present volume the text has been reproduced in a
different format)

The United States Securities and Exchange Commis-
ston, the Ontario Securities Commission, the Cammis-
sion des valeurs mobiliers du Quebec and the British
Columbia Securities Commission, recognising the in-
creasing international activity in securities markets
and the corresponding need for mutual cooperation in
mattersrelating to the administration and enforcement
of United States and Canadian securities laws, have
reached the following understanding with respect tore-
quests for assistance as set out herein made between the
United States Securities and Exchange Commission
and a Canadian securities regulatory authority:

Article 1: Definitions

1. For the purposes of this Memorandum of Under-
standing:

(a) "Authority" means:

(1) theSecurities and Exchange Commission
of the United States; or

(1) the Ontario Securities Commission,
the Commission des Valeurs Mobilieres
du Quebec, the British Columbia Securi-
ties Commission or any other Canadian
securitiesregulatory authority which be-
comes a party to this Memorandum of
Understanding in the manner set out in
Article 12.

(b) "requested Authority" means:

(i) wheretherequesting Authority isthe
United States Securities and Exchange
Commission, the Canadian securities
regulatory authority to which the request
under this Memorandum of Understand-
ing ismade; or

(i1) wheretherequesting Authority isa Cana-
dian securities regulatory authority, the
United States Securities and Exchange
Commission.

(c¢) "requesting Authority” means an Authority
making a request under this Memorandum of
Understanding.

(d) "person" meansanatural person, unincorpo-
rated association, partnership, body corpo-
rate, government, political subdivision,
agency, or instrumentality of a government.

(e) "issuer" means a person who issues or propos-
estoissue any security.

(f) "investmentbusinesses"” meansinvestment
advisers, investment advisory services, invest
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mentcompanies, other collective investment
undertakings, investment banks, brokers,
dealers and equivalent entities.

(g) "securities processing businesses” means
clearing corporations or securities transfer
agents.

(h) "lawsorregulations" meansthelaws, regula-
tions and regulatory policies applicablein the
jurisdictions of the Authorities concerning
securitiesregulation including, without limi-
tation:

(1) insidertrading;

(i) misrepresentation or theuse of fraudu-
lent, deceptive, or manipulative practices
in connection with the offer, purchase or
sale of any security;

(1i1) theduties of persons to comply with peri-
odicreporting requirements or require
mentsrelating tochanges in corporate
control;

(iv) theduties of persons, issuers or invest-
ment businesses tomake full and fair dis-
closure of information relevant toinves-
tors,

(v) thedutiesof investment businesses and
securities processing businesses pertain
ingto both their financial, operational or
other requirements and their duties of fair
dealing in the offer and sale of securities
and the execution of transactions; and

(vi) thefinancial and other qualifications of
those engaged in, or in control of, issuers,
investment businesses or securities
processing businesses.

Article 2: Scope of Assistance

1. The Authorities will provide the fullest mutual as-
sistance, as contemplated by this Memorandum of Un-
derstanding. Such assistance will be provided to
facilitate the performance of securities market over-
sight functions and the conduct of investigations, liti-
gation or prosecution in cases where information
located within the jurisdiction of the requested Authori-
ty is needed to determine whether, or prove that, the
laws or regulations of the requesting Authority may
have been violated.

2. Assistance available under this Memorandum of
Understanding includesbut isnot limited to:



(a) providing accesstoinformation in the files of
the requested Authority;

(b) takingtheevidence of persons; and
(c) obtaining documents from persons.

3. The Authorities recognise that they may not in all
circumstances possess the legal authority to provide the
assistance contemplated in this Memorandum of Un-
derstanding. Subject to such limitations of legal author-
ity, the Authorities will use all reasonable efforts to
obtain the necessary authorisation to provide the assist-
ance described in this Memorandum of Understanding.

Article 3: General Principles

1. This Memorandum of Understanding sets forth a
statement of intent of the Authorities regarding the ex-
change of information between the Authorities.

2. The execution of this Memorandum of Under-
standing does not prohibit any Authority from taking
measures other than as provided herein to obtain infor-
mation, evidence or documents located in the jurisdic-
tion of another Authority or in the possession or under
the control of a national of another Authority necessary
to ensure compliance with or enforce the laws or regu-
lations of its jurisdiction, provided that such Authority:

(1) utilisesmoderation and restraint in taking
such additional measures;

(i) wherethe information is located within the
territory of the other Authority, makes are-
questto theother Authority pursuant to this
Memorandum, or otherwise, prior totaking
such other measures;

(i1i) notifies the other Authority before using
measures not contemplated by this Memoran-
dum of Understanding of Understanding; and

(iv) consults, if sorequested, concerning how such
measures may affect the interests of the other
Authority and its government.

Notwithstanding these restrictions:

(a) arequesting Authority may communicate
with any person in the jurisdiction of the re-
quested Authority who voluntarily agreesto
provide the information or documentsre-
quested; and

(b) requests for information which is available
from any public source in the jurisdiction of
therequested Authority may be communicat-
ed on an informal basis without compliance
with the terms of this Memorandum of Under-
standing.

3. The provisions of this Memorandum of Under-
standing will not give rise to a right, directly or indi-
rectly, on the part of any person, other than the
Authorities, toobtain, suppress or exclude any informa-
tion or to challenge the execution of a request for assist-

ance under thisMemorandum of Understanding.

4. Assistance under this Memorandum of Under-
standing may be denied by the requested Authority on
grounds of public interest. '

Article 4: Requests for Assistance

1. Requests for assistance must be made in writing
and addressed to the requested Authority's contact of-
ficer listed in Appendix A.

2. Therequest for assistance will specify the follow-
ing:
(a) ageneral description of the documents, infor-
mation and testimony of persons sought by the
requesting Authority;

(b) ageneral description of both the matter which
is the subject of the request and the purpose for
which the information is sought;

(c) thepersons believed by the requesting Author-
ity to possess the information sought, or the
places where such information may be ob-
tained, if the requesting Authority isknowl-
edgeable thereof,

(d) thelegal provisionspertainingtothe matter
which isthe subject of the request; and

(e) thedesired time period for thereply.

3. Requests for assistance may be denied where the
request is not in accordance with the provisions set
forth in this Memorandum of Understanding.

4. Inthe event of urgency, requests for assistance and
replies to such requests will be effected by summary
procedures or by means of communication other than
the exchange of letters, provided that all such commu-
nications are confirmed in the manner prescribed in
this Article.

Article 5: Execution of Requests

1. In making arequest for assistance the Requesting
Authority may designate the persons whose testimony
it wishestobetaken.

2. The testimony of persons involved, directly or in-
directly, in the activitiesunderlying the request or hold-
ing information which may assist in carrying out the
request will be taken, and the production of other evi-
dence will be required, by the requested Authority or
any other party or parties that it designates.

3. The testimony of persons will be taken in the same
manner and to the same extent as in investigations or
other proceedings in the jurisdiction of the requested
Authority. Notwithstanding any other provision of this
Memorandum of Understanding, any person giving
testimony as a result of a request made under this Mem-
orandum of Understanding will be entitled to all of the
rights and protections of the laws of the jurisdiction of
the requested Authority. Assertions regarding other
rights and privileges arising exclusively pursuant to the
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law of the jurisdiction of the requesting Authority shall
be preserved for consideration by the courts in the juris-
diction of the requesting Authority.

4. Access to information held in the files of the re-
quested Authority will be provided upon request of the
requesting Authority.

S.  When requested by the requesting Authority, testi-
mony will be taken under oath and a transcript will be
made. In addition, a representative of the requesting
Authority may be present at the taking of testimony
and, subject to approval by the requested Authority and
to paragraph 6, may prescribe specific questions to be
asked of any witness or otherwise participate in the ex-
amination of any witness.

6. Subject to the following conditions, a requested
Authority may grant a request made by the requesting
Authority that a person or persons designated by the re-
questing Authority be permitted to conduct the interro-
gation of any person:

(a) therequesting Authority must specify the rea-
sons for this request;

(b) therequestmay be granted or denied by the re-
quested Authority in itsdiscretion. There-
quested Authority may impose such condi-
tionson the participation of the requesting
Authority as it deems appropriate.

(c) iftherequestisgranted andthelawsofthe
Jurisdiction of therequesting Authority re-
quire the opportunity for counsel to the wit-
ness or any party to the proceeding, his coun-
sel, or both, to pose questionsto the witness,
such participation will be permitted, and

(d) iftherequestisdenied, the Authorities agree
to consult pursuantto Article 8 concerning the
reasons for the denial and the circumstances
under which the request might be granted.

Article 6: Permissible Use of Information

1. Therequesting Authority may use the information
furnished solely:

(a) forthe purposesstated in therequest with re-
spect to ensuring compliance with or enforce
ment of the laws and regulations of the re-
questing Authority including the legal provi-
sions specified in therequest and related pro-
visions; and

(b) for purposes within the general framework of
the use stated in therequest including con-
ducting a civil or administrative enforcement
proceeding, assisting in a criminal prosecu-
tion, assisting in a self-regulatory enforce-
ment proceeding, or conducting any investi-
gation related thereto for any general charge
applicableto the violation of the provisions
specified in therequest.
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2. Therequesting Authority will not use the informa-
tion furnished for any purpose other than those stated in
paragraph 1 of this article, unless it has first informed
the requested Authority of its intention and the request-
ed Authority hasnot objected to such intended use of the
information. If the requested Authority opposes such
use, the information may be used only under the condi-
tions imposed by the requested Authority. If use of the
information is opposed by the request Authority, the
Authorities agree to consult pursuant to Article 8 con-
cerning the reasons for the refusal and the circumstanc-
es under which use of the information might otherwise
be allowed.

Article 7: Confidentiality of Requests

1. Each Authority will keep requests made under this
Memorandum of Understanding, the contents of such
requests, information gathered in response to requests,
and any other matters arising during the operation of
this Memorandum of Understanding, including con-
sultations between the Authorities, confidential, to the
extent permitted by law, except for disclosures which
are absolutely necessary to carry out the request, pro-
vided that such confidentiality may be waived by the
mutual agreement of the requesting Authority and the
requested Authority.

2. The Authorities will keep confidential, to the ex-
tent permitted by law, any information provided pursu-
ant to this Memorandum of Understanding subject to
the terms of this paragraph, unless it is disclosed in fur-
therance of the purpose for which it was requested
under Article 6.

3.  Except as contemplated by Article 6, the request-
ing Authority will not offer the information to, and
shall use its best efforts to ensure that it is not obtained
by, any other person. Unless otherwise agreed, if such
information is obtained by any other person, the re-
questing Authority will use its best efforts toensure that
such information will not be used by that person in any
way that involves disclosure to any other person.

4. Therequesting Authority will notify the requested
Authority of any legally enforceable demand for infor-
mation prior to complying with the demand and will as-
sert such appropriate legal exemptions or privileges
with respect to such information as may be available.

S. Assoon asthe requesting Authority hasterminated
the matter for which assistance has been requested
under this Memorandum of Understanding, it will re-
turn to the requested Authority, to the extent permitted
by law, all documents and copies thereof not already
disclosed in proceedings referred to in Article 6 and
other material disclosing the contents of such docu-
ments, other than material which is generated as part of
the deliberative or internal analytical process of the re-
questing Authority.



6. Any document or any other material provided by
an Authority in response to a request under this Memo-
randum of Understanding and any other material dis-
closing its content, other than material which 1s
generated as part of the deliberative or internal analyti-
cal process of the requesting Authority, will not become
the property of the requesting Authority, and must be
redelivered to the requested Authority without delay on
demand to the extent permitted by the law of the re-
questing Authority; provided that such demand may be
made only if the requested Authority has reason to be-
lieve that the information has been or is likely to be dis-
closed or used otherwise than as contemplated by
Article 6 above.

Article 8: Disputes and Consultations

1. In any case of dispute over the meaning of any term
used in this Memorandum of Understanding, the par-
ties will define the terms herein in accordance with the
relevant laws of the jurisdiction of the requesting Au-
thority.

2. The Authorities will engage in consultations with
respect to this Memorandum of Understanding with a
view to improving its operation and resolving any mat-
ters which may arise. In particular, the Authorities will
consult upon request in the event of:

(a) arefusal by one Authority tocomply withare
quest for information on the grounds set forth
in paragraph 4 of Article 3; or

(b) achangein market or business conditions, or
in thelegislation governing the matters set
forth in paragraph 1(h) of Article 1, or any
other difficulty which makes it necessary or
appropriate to amend or extend this Memo-
randum of Understanding in order to achieve
its purposes.

3. The Authorities may agree on such practical meas-
ures as may be necessary to facilitate the implementa-
tion of this Memorandum of Understanding.

4. Any of the conditions of this Memorandum of Un-
derstanding may be amended, relaxed or waived by mu-
tual agreement.

Article 9: Unsolicited Assistance

1. Totheextent permitted by thelaws and regulations
of its jurisdiction, each Authority will use reasonable
efforts to provide the other Authority with any informa-
tion it discovers which gives rise to a suspicion of a
breach, or anticipated breach, of the laws or regulations
of the other Authority.

Article 10: Costs of Investigation

1. Ifitappears that responding to a request for assist-
ance under this Memorandum of Understanding will
involve substantial costs being incurred by the request-
ed Authority, the requested Authority and the request-
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ing Authority will establish a cost sharing arrangement
before continuing to respond to such request for assist-
ance.

Article 11: International Law

1. The execution of this Memorandum of Under-
standing will not prejudice the respective positions of
the Authorities and their governments concerning the
principles of international law applicable to procedures
for obtaining information located in another jurisdic-
tion ascontemplated in Article 3.

2. The Authorities acknowledge that when the treaty
between the governments of Canada and the United
States of America on Mutual Legal Assistance in Crim-
inal Matters is duly implemented and ratified it, in ad-
dition to this Memorandum of Understanding, will
constitute a framework of principles and procedures for
investigating and obtaining information concerning
certain kinds of securities law offences.

Article 12: Execution

1. ThisMemorandum of Understanding will be effec-
tive from the date of its execution by the United States
Securities and Exchange Commission, the Ontario Se-
curities Commission, the Commission des valeurs mo-
bilieres du Quebec and the British Columbia Securities
Commission.

2. Any Canadian securities regulatory authority may
become a party to this Memorandum of Understanding
by executing a counterpart thereof together with the Se-
curities and Exchange Commission and providing no-
tice of such execution to the other Canadian securities
regulatory authorities which are parties to this Memo-
randum of Understanding.

Article 13: Termination

1. This Memorandum of Understanding may be ter-
minated asto any Authority by that Authority giving 30
daysnoticeto the other Authorities that this Memoran-
dum of Understanding is no longer in effect as to the
terminating Authority's area of competence. If any Au-
thority gives such notice, this Memorandum of Under-
standing will continue to have effect with respect to all
requests for assistance which are made before the effec-
tive date of notification until the requesting Authority

terminates the matter for which assistance was request-
ed.

DATED this 7th day of January, 1988
(Signed)
D.S.RUDER

Chairman, United States Securities & Exchange Commission

SM.BECKqc

Chairman, Ontario Securities Commission

D M.HYNDMAN

Chairman, British Colombia Securities Commission

P.GUY

President, Commission des valeurs mobilieres du Quebec
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CONTACT OFFICERS

United States Securities & Exchange Commission
450 Sth Street N W

Washington DC

US A20549

Tel: (202) 2722900

Attention: Director, Division of Enforcement

Ontario Securities Commission
Suite 1800, 20 Queen Street West
Toronto

Ontario M5H 3SB

Tel: (416) 597 0681

Attention: Deputy Director, Enforcement & Market
Regulation Branch

Commission des valeurs mobilieres du Quebec
Tour dela Bourse

C.P.246, 17th Floor

Montreal, Quebec

147 1G3

Canada

Attention: Director, Enforcement & Legal Services

British Columbia Securities Commission
Suite 1100, 865 Hornby Street,
Vancouver, B.C.

V6Z 2H4

Attention: Manager, Compliance Branch
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APPENDIX B

Memorandum of Understanding (MoU) between The Treasury and the
Securities and Investments Board ofthe United Kingdom and the
Australian Securities Commission '

To enable this document to be incorporatedwithin the present volume the text has been reproducedina
different format

Introduction

1. TheCommissioners of Her Majesty's Treasury (the
Treasury) have responsibility for policy and legislation
in the sphere of financial services and for the regulation
of investment business under the UK Financial Servic-
es Act 1986, oversight of the Securities and Invest-
ments Board (SIB) and arrangements with overseas
regulators for exchanging information. The Treasury
liaises closely with other bodies and agencies, the UK
Department of Trade and Industry in particular, which
have responsibility for policy, legislation and enforce-
ment in other areas relevant to the scope of this MoU.

The SIB is the designated agency under the Finan-
cial Services Act 1986. It is responsible for most of the
financial services functions under that Act, including
the oversight of the self-regulating organisations and
investment exchanges and for making rules under
which investment business is conducted in the UK. It
has statutory powers of investigation.

The Australian Securities Commission (ASC) is
the national corporate and securities regulator estab-
lished under section 7 of the Australian Securities
Commission Act 1989. The ASC is responsible for the
administration and enforcement of the Corporations
Law and the Australian Securities Commission Act
1989 which provide for the regulation of corporations
and the securities and futures industry. The ASC's abili-
ty to exercise coercive powers on behalf of foreign regu-
lators is governed by the Mutual Assistance in Business
Regulation Act 1992.

In this MoU, "Authorities" means the ASC, the
Treasury and the SIB.

2. The Treasury and the SIB on the one hand, and the
ASC on the other, recognising the increasing interna-
tional activity in the securities, futures and options
markets and the corresponding need for mutual cooper-
ation between the relevant national authorities, have
reached the following understanding.

Principles

3. (a) TheAuthoritiesintendtoensure that the full
est mutual assistance is provided within the
terms of the Memorandum of Understanding
(MoU). The MoU does not medify or super-
sede any laws or regulations in force in, or ap-
plyingto, the United Kingdom or Australia.

(b) TheMoU doesnot create any enforceable
rights.
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4. The purpose of the MoU is to protect investors and
to promote the integrity of the securities, futures and
options markets by providing a framework for coopera-
tion, including channels for communication, increased
mutual understanding, the exchange of information
and investigative assistance, to the extent permitted by
laws and practices.

5. Totheextent permitted by laws and practices, each
Authority will use reasonable efforts to provide the
other Authority with any information that is discovered
which gives riseto a suspicion of a breach, or anticipat-
ed breach, of the rules or laws of the other Authority.

Scope

6. The Authorities propose to ensure that mutual as-
sistance is provided in the following areas:

(a) insider trading, market manipulation and
other fraudulent and manipulative practices
in relation to companies, securities, futures
contracts, options and collective investment
schemes;

(b) enforcement ofthelaws and regulationsrelat-
ingtodealingin, arranging deals in, manag-
ing and advising on securities, futures con-
tacts, options and collective investments;

(c) ensuringthat only fit and proper persons are
authorised or registered to conduct the busi-
nessreferred toin subparagraph (b) and pro-
motinghigh standards of fair dealing and in-
tegrity in their conduct of that business;

(d) thedisclosure of interests in the securities of
compantes;

(e) thedutiesofissuers of and offerors for securi-
ties tomake full and fair disclosure of infor-
mation relevant toinvestors;

(f) breachesof companieslegislation.
Requests

7. TheMoU does not affect the ability of the Authori-
ties to obtain information from persons on a voluntary
basis, provided that any procedures in place in the
country of each Authority for the provision of such in-
formation are observed.

8. To facilitate assistance, the requesting Authority
should specify:

(a) theinformation required (identity of persons,



specific questions to be asked etc.),

(b) thepurposefor which information issought
(includ 1ngdetails of therule or law which 1s
suspected to have been breached),

(c) adescription of the conduct or suspected con-
duct which givesrisetotherequest;

(d) thelink between the suspected breach of rule
or law and theregulatory functions of the re-
questing Authority;

(e) therelevance of therequested assistancetothe
suspected breach of ruleor law;

(f) whether itisdesired that, to the extent permit-
ted by thelaws applyingtothe requested Au-
thority, any persons from the country of the
requesting Authority should be present during
interviews which form part of an investiga-
tion, and whether it is desired that such per-
sonsshould be permitted to participatein the
questioning,

(g) any other matters specified by the laws and
regulations in the country of therequested Au-
thority.

9. Any document or other material provided in re-
sponseto arequest under the MoU and any copiesthere-
of must be returned on request, to the extent permitted
by law.

10. Each request will be assessed on a case by case
basis by the requested Authority to determine whether
assistance can be provided under the terms of the MoU.
In any case where the request cannot be accepted com-
pletely, the requested Authority will consider whether
there may be other assistance which can be given. In
particular, the requested Authority will consider
whether the request might be dealt with via channels
for mutual assistance in criminal matters.

11. In deciding whether to accept or decline a request
therequested Authority will take account of:

(a) mattersspecified by the laws and regulations
in the country of the requested Authority;

(b) whether therequest involves an assertion of
jurisdiction not recognised by the country of
therequested Authority and

(c) whether it would be contrary to the public
interest to give the assistance sought.

12. The requested Authority may, as a condition of
agreeing that assistance 1s given under the MoU, re-
quire therequesting Authority to make a contribution to
costs. Such a contribution may, in particular, be re-
quired where the cost of a request is substantial or
where a substantial imbalance has arisen in the cumu-
lative costs incurred.

Confidentiality

13. The information supplied will be used solely for
the purpose of:

(a) securingcompliance with or enforcement of
therule or law specified in therequest by initi-
ating or assisting in criminal prosecution
arising out of the breach of such law;

(b) conducting or assisting in civil proceedings
arising out of the breach of therule or law
specified in the request and brought by the
Authorities or other law enforcement or regu-
latory bodies within thejurisdictions of the
United Kingdom or Australia;

(c) takingregulatory action or imposing regula-
tory requirements within the areas set out in
paragraph 6 above.

14. Each Authority will keep confidential to the extent
permitted by law:

(a) anyrequest for information made under the
MoU and any matters arising in the course of
its operation unless such disclosure is neces-
sary to carry out the request or the other
Authority waives such confidentiality;

(b) anyinformation passed under the MoU unless
itis disclosed in furtherance of the purpose for
which it wasrequested.

15. Unless the request provides otherwise, the confi-
dentiality provisions of the MoU shall not prevent the
authorities from informing other law enforcement or
regulatory bodies within the jurisdictions of the United
Kingdom or Australia of the request or of passin g infor-
mation received pursuant to a request to such bodies,
provided that:

(a) such agencies or bodies have responsibility for
prosecuting, regulating or enforcing rules or
lawsfalling within the areas set out in para-
graph 6 above,

(b) thepurpose of passing such information to
such an agency or body falls within the areas
set out in paragraph 6; and

{c) therequesting Authority hasprovided any
undertaking in relation to the information re-
quested which isrequired by the law of the
country of therequested Authority.

Consultation

16. The signatories may consult informally, at any
time, about a request or proposed request.

7. The Authorities may consult and may revise the
terms of the MoU in the event of a substantial change in
laws or practices affecting the operation of the MoU.
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Termination

18. The Memorandum of Understanding shall contin-
ueto have effect unless terminated by any oneof the Au-
thorities by giving 30 days' advance written notice to
the other Authorities that the understanding set out
herein is no longer to have effect.

Contact Points

19. All communications between Authorities should
be between the principal points of contact unless other-
wise agreed.

20. The Head of Division 1, Securities and Investment
Services Group is the principal point of contact in the
Treasury.

21. The Group Director, Compliance and Enforce-
ment, is the principal point of contact in the Securities
and Investments Board.

22. The Director, Policy and International Relations,
Office of the Chairman (Sydney), is the principal point
of contact in the Australian Securities Commission.

23. Addresses for contact points are given in Annex A.
Entry into Effect

24. This MoU will be effective from the date of its sig-
nature by the Treasury, the Securities and Investments
Board and the Australian Securities Commission.

Signed this 28th day of October 1992

The Treasury
ANTHONY NELSON

Economic Secretary

Securities and Investment Board
ANDREWLARGE

Chairman

Australian Securities Commission
ANTHONY HARTNELL

Chairman

ANNEX A

Contact Officers

The Treasury:

SIB:

ASC:
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Head of Division

Securities and Investment Services Group

HM Treasury

10-18 Victoria Street
London SW1HONN
United Kingdom

Telephone: 44712153109

Fax: 44712153508

Group Director

Compliance and Enforcement
Securities and Investments Board
Gavrelle House

2-14 BunhillRow

London EC1Y 8RA

United Kingdom

Telephone: 4471638 1240
Fax: 44713825906

Director

Policy and International Relations
Office of the Chairman, Sydney
Level 9, Norwich House

6-10 O'Connell Street

GPO Box 4866

Sydney NSW 2001

Australia

Telephone: 6123903016

Fax: 6123903034
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