Index






Index

233

advisory groups
consultationand 116-17
membership of 97-8
African Court of Human and People's Rights 85
Agenda for Sustainable Development (2030) 7,
190, 194
Alberta Law Reform Institute 221
initiation of law reform projects 52
law reformers, law reformand 28, 32
multi-track project 69
project time estimation 74
American Law Institute 85
Asian Business Law Institute 85
assessment
performance of law reform agencies,
assessment of 158
policy-making and conduct of 145
publication of reports, follow-up and 181-2
Austlii, Australasian Legal Information Institute 84
Australasian Law Reform Agencies Conference
46,183,216,217,230
Australian Capital Territory Law Reform Advisory
Council 221
law reformers, law reform and 33
Australian Law Reform Commission 221
aboriginal law, research on 44
analysis of responses to consultations 136
approach to research and drafting of projects 80
consultation method 111
Disability Inquiry (2014) 82
federal, state and territory reform agencies 45
guidance on instructing legislative counselin
150-51
human genetics information and 127
initiation of law reform projects 52
issues paper compilation 101
large-scale codification project 41
Law Reform Commission Act (1996) 188
metrics to measure performance 158
National Disability Insurance Scheme 100
noting of advisory groups in 125
project teamsin 66
rolling programme of work 50

Bahamas Law Reform and Law Revision
Commission 221
Bakshi, PM 103n1
Bangladesh Law Commission 221
bills
Commission bills 180-81

criteria for 180
draft bills, accompanying reports with
170-71
drafting of 147-9
drafting of bills, rationale for 146-7
jurisdiction-specific guidance on drafting
instructions 150-52
policy-making and 145-52
preparation of, iterative process for 151-2
private members'bills 175-6
British Columbia Law Institute 221
consultations 111
decision-making 139
establishment of 33
initiation of law reform projects 52
law reformers, law reform and 33
budgets
initiation of law reform projects and 38
project management and 67

Canada Federation of Law Reform Agencies 229
case law, legal research and 88-9
Cayman Islands Law Reform Commission 7, 222
initiation of law reform projects 52
legislative counselin 148
small state law reform agencies 206
Chatham House Rule 119
CommonlLIl, Commonwealth Legal Information
Institute 84
Commonwealth
Fund for Technical Co-operation 197
Harare Commonwealth Declaration
(1991) 190
law reform agencies and entities 221-3
legal policy guidance 190-91
legislative drafting style 149
modellaws 191-2
Secretariat Office of Civil and Criminal Justice
Reform 85
standards, law reform and 190-92
Commonwealth Association of Law Reform
Agencies 217,227-8
activities of 227-8
aim of high-quality reform 227-8
membership of 228
organisation of Commonwealth Law
Conferences 227
relationships with other organisations 228
training in good practice 227
Commonwealth Charter (2013) 190



234 Changing the Law: A Practical Guide to Law Reform

consultation 6, 107-32
active consultation 116-17
advisory groups 116-17
audiences 112-13
civil right, consultation as 108
consultation documents 79-82, 110-11
difficult-to-reach consultees 126—-8
essential nature of 108-9
Facebook 115
form of responses 129
format of meetings and events 117-19
legitimacy of law reform process 109
limitsto 110
meetings, eventsand 117-23
networks 115-16

observational consultation, site visits and 123—4

press, socialmediaand 114-15
press conferences 115
print publication 114
processes 110-12
public availability of responses 130-31
public engagement process 110
publicinterest, overestimation of 115
public nature of meeting or event, extent of 119
publication 113-16
rationale for 107-10
record keeping 124-6
responses
formof 129
timing of 129-30
use of 135-36
seminars 118-19
social media, pressand 114-15
specific populations, seeking input from 128
sponsorship of events 120-23
stakeholder engagement 111-12
stakeholder working groups 116-17
strategic advantages of 109
success of law reform agency, essential for 109
targetingof 112-13
timing of responses 129-30
Twitter 115
web publication 114
working and advisory groups 112, 116-17
written responses 129-31
cost-benefit analysis
advantages and disadvantages of 142-3
criticisms of 142-3
government use of 143-4
impact of policy-making and 141
policy-making and 140-44
theoretical basis of 142
cybercrime 61,92
Cyprus, Office of the Law Commissioner 222
Czapanskiy, KS and Manjoo, R 132n2

decision-making
Commissions and Institutes 138-9
policy-making and 137-9
Denning, Alfred T., Baron Denning 102
Development Agenda (2030) 194-6
Dominica Law Revision Commission 222

Eastern and Southern Africa, Law Reform
Agencies of 46,217,229

Easton, David 34n6

empirical research 93—4

England and Wales Law Commission 223
accountability against project milestones 71
analysis of responses to consultations 136
consultation meeting record form 126
decision-making 138
funding 28
implementation by courts 159, 162
initiation and protocols 58
initiation of law reform projects 52
international obligations and 189
large-scale codification project 41
law reformers, law reform and 14
law relating to taxis 117
legal history and law reform 86
legislative counsel 148
non-legal research 94
observational consultation 124
private tenancy reform 128
programme construction 49
project teams 66
protocols with two governments 27
provisional proposals, perspective on 99
rejection and implementation 163
scoping reports 81
selection criterion 23
tenure reform invitations 122-3
wildlife law reform 130
withdrawal of project on basis of consultation

outcome 110
European Convention on Human Rights 85

Facebook consultation 115
Falkland Islands Law Commissioner 222
Fiji Law Reform Commission 206—7, 216, 222

Gardiner, Gerald, Baron Gardiner 21
Garron, Professor Robert Louis 213
German Government development agency,
funding in South Africa from 28
Ghana Law Reform Commission 222
governments
commitments to consult 163
engagement with 166-9
government legislative systems 19



Index

governments (continued)
government responses 162-4
green papers, legal research and 90-91
guidance from 25-6
implementation and assistance 172—-4
legislation by, law reform and 18-19
relations with 56-8
role of, law reform and 25-7

Halsbury's Laws of England 89
Hammond, Sir Grant 183n1
Hansard, legal researchand 91

Harare Commonwealth Declaration (1991) 190

Hong Kong Law Reform Commission
initiation of law reform projects 52
online availability of reports 160

human rights
European Convention on Human Rights 85
Human Rights Council 188, 192, 193, 194
human rights treaties 193—4
Human Rights Universal Periodic Review

mechanism 193, 194

initiation of law reform projects and 47
Inter-American Court of Human Rights 85
law reform and 192-4
Universal Declaration of Human Rights 192
Universal Human Rights Index 85

impact assessments 144-5
implementation
assistance for 164-76
assistance with 164-76
drafting of bills and 152
following up reports and 7
other than by legislation 159-60
presentation of bills and 146
publication of reports, follow-up and 157-9
rates of 158
India, Law Commission of 52, 222
initiation of law reform projects 5, 37-62

bilateral links between law reform agencies 46
bodies with different remits, relations with 46-8

budgets of law reform agencies 38

caution in selection of large-scale projects,
need for 40

consolidation, revision and repeal 43

context today 58-61

developments potentially emerging 60-61

double jeopardy, inquiry-related project 51

governments, relations with 56-8

human rights dimension 47

importance, selection criterion of 53, 56

law issues potentially emerging 61

law reform agency mandates 37-8

scope of 38-45
legislative stock maintenance 43
life cycle of programmes 52
narrow-focus projects, selection of 39-40
official inquiries 51
overlapping of projects 53
post-legislative scrutiny 46-7
priorities, government engagement and
clarity on 49
programmes of law reform 48-9
development of 38-9
references to law reform agencies 50-51

235

relations between law reform agencies 45-6

resources, selection criterion of 53
selection criteria 53-6
selection process 38, 48-53
self-defence, reform of law on 47
sources for projects 52
suitability, selection criterion of 53
time frames, numbers and 51-3
wide-ranging projects, selection of 40-43
wider mandates 43-5
Inter-American Court of Human Rights 85
International Covenant on Civil and Political
Rights 188
international obligations
standards and 7, 187-96
treaties and instruments 188-9
internet resources for legal research 84, 85
Ireland, Law Reform Commission of
austerity and 59
initiation of law reform projects 52

project on harmful digital communications 45

responsibility for revised Acts 12

Jackson, Robert H 34n6

Jamaica, Legal Reform Department, Ministry of

Justice 222

cybercrime 92

international assistance and drugs 95

law reform within government 17
Jersey Law Commission 7,223

initiation of law reform projects 52

small state law reform agencies 206
journal articles, legal research and 90

Kalsakau, Al 216

Kenya Law Reform Commission 222
initiation of law reform projects 52
intellectual independence 23
key features and core values 24

Lagos State Law Reform Commission 222
Lavelle, Maria 183n10



236 Changing the Law: A Practical Guide to Law Reform

law reform 4-8, 187-200, 203-18, 221-3, 227-30
agencies
aims of 164
bilateral links between 46
development of 16-17
implementation practices 164-5
key features 20-25
mandates of 37-8
scope of mandates 38—-45
approaches to process of 4-5, 5-8
associations of law reform agencies 227-30
challenges of law reform in small states and
jurisdictions 204-5
contribution of small state law reform agencies
to law development 206—10
country-level law reform 198
demanding nature of 3
environmental sphere, legal frameworks
in197
examples of, use of 4
guidance on, lack of 3—4
humanrights 192-4
Human Rights Council 188,192, 193, 194
human rights treaties 193-4
Human Rights Universal Periodic Review
mechanism 193, 194
implementation and following up reportsin 7
International Covenant on Civil and Political
Rights 188
international obligations
standards and 7, 187-96
treaties and instruments 188-9
international treaties, legislative amendments
required by 188-9

law development, contribution of small state law

reform agencies to 206-10

law reformers and 5

legal clarity and consistency, effects of 198

meaning of 11-16

modellaws 191-2

needfor 3

non-political nature of 14-15

Paris Principles on the Status of National
Institutions 193

planning and management of projects in 5-6

policy-makingin 6-7

process of 12

projects in, initiation of 5

reform agencies 3

regional law reform initiatives, small state
co-operation with 217-18

research and drafting of projectsin 6

research international law and standards 189

Rights of the Child, United Nations Convention
on 188

rule of law, essential protection of (United
Nations) 190, 196
separation of powers 190
in small states 7-8, 203-18
social sphere, legal frameworks in 197
structure and resources of law reform agencies
in small states 210-14
sustainable developmentand 7, 196-9
United Nations and 188, 189
Universal Declaration of Human Rights 192
Vienna Convention on the Law of Treaties 187
see also small state law reform agencies
Law Reform (Year and a Day Rule) Act (1996) 86
law reformers, law reformand 5, 11-34
accountability 23—4
codification of law 13-14
consolidation of law 12
continuity through agencies 21-2
expertise of agencies 20-21
focus of agencies 21
funding of agencies 27-8
government, role of 257
government legislation, law reform and 18-19
government legislative systems 19
guidance from government 25-6
historical perspective 15-16
independence of agencies 22-5
institute model for agencies 31-3
legislation and law reform 18-20
legislative recommendations 18
models of law reform 17-18
obsolete statutes, dealing with 13
practitionersin law reform 16-18
protocols with government 26-7
reform agencies 20-25
repeal of obsolete legislation 12-13
review mechanisms 18
revision of law 12
standard model for agencies 29-31
standing law reform agencies, benefits of 21-2
structure of agencies 28-33
substance of law, aim of improvementin 11, 12
taxation, law reformand 15
Lawrence, Stephen 51
legal research 82-93
Lesotho, Law Reform Commission of 222

Macpherson, Sir William 51
Malawi Law Commission 222
civic education requirement 44
embedded independence 22
Malaysia, Law Revision and Law Reform
Division 222
Malta Law Revision Commission 222
Manitoba Law Reform Commission 221



Index

Mauritius, Law Reform Commission of 208-10,
211-12,215,222
use of outside experts 213
media 114-115,171-172
meetings
arrangement procedures 69
eventsand 117-23
modellaws 191-2

Namibia, Law Reform and Development
Commission 208, 215, 222
New South Wales Law Reform Commission 221
initiation of law reform projects 52
status of submissions 131
New Zealand Law Commission 222

approach to research and drafting of projects 80

bill draftingin 147
Cabinet Manual and Circular 26
embedded independence 22
guiding executive referrals 57
initiation of law reform projects 52
Law Commission Act (1985) 31
rejection requiring statement of reasons to
Parliament 162
research on jury comprehension 44
submission of annual reports 169
New Zealand Search and Surveillance Act
(2012) 47
Nigerian Law Reform Commission 222
cybercrime 92
Northern Territory Law Reform Committee 221
initiation of law reform projects 52
Nova Scotia Law Reform Commission 221
initiation of law reform projects 52

observational consultation 1234

Ollard, Professor Romain 213

Ontario Law Commission 52,221

Opeskin, Band Weisbrot, D 125,218n4,218n7

Pakistan Law and Justice Commission 222

Papua New Guinea Constitutional and Law Reform

Commission 207-8,210-11, 215,222
Paris Principles on the Status of National
Institutions 193
planning and management of projects 56,
65-75
budget, project management and 67
contingencies, dealing with 73
dependencies 70-71
estimation of project timelines 72-5
input co-ordination 67-8
limitation of advance plans, dealing with future
uncertainty and 74

237

meeting arrangement procedures 69
participant input 67-8

preparatory work, need for 71
progress evaluation 67

project evaluation 21-22, 46-47
project management 66—8

project planning 65

project planning mechanisms 68-75
project selection criteria 53-56
project teams 65-6

responsibilities 70

review points 73

risk management 68, 73-4

tasks 68-9

time management 72

timelines 72-5

timetables 67

policy-making 6-7, 135-53

approvals and documents 137-9
assessments, conduct of 145
bills 145-52
drafting of 147-9
preparation, iterative process for 151-2
Commonwealth legislative drafting style 149
conclusions, reaching 137-9
consultation, responses to 135-7
cost-benefit analysis 140-44
advantages and disadvantages of 142-3
criticisms of 142-3
impact of 141
theoretical basis of 142
decision-making 137-9
Commissions and Institutes 138-9
documents, approvals and 137-9
draft of final report, importance of 139
drafting of bills, rationale for 146—7
evidential issues, conservatismin 143
explanatory notes 152
government use of cost-benefit analysis 143-4
guidance on instructing legislative counsel
150-51
impact assessments 144-5
implementation, drafting of bills and 152
implementation, presentation of bills and 146
instructions to legislative drafters, preparation
of 149-51
jurisdiction-specific guidance on drafting
instructions 150-52
legislative counsel
employment of 148
guidance oninstructing 150-51
legislative drafters, preparation of instructions
to 149-51
memoranda 152



238 Changing the Law: A Practical Guide to Law Reform

policy-making (continued)
monetisation of costs and benefits 140
preparation of instructions to legislative drafters
149-51
responses to consultation 135-7
Powles, Dr Guy 214, 218n4
programmes of law reform 48-49
publication of reports, follow-up and 7, 157-83
assessing performance of a law reform
agency 158
assessment 181-2
assistingimplementation 164-76
bills, criteria for 180
challenge of implementation 157-9
Commission bills 180-81
communication media, implementation and role
of 171-2
consultation papers, publication of 160
criteria for bills 180
draft bills, accompanying reports with 170-71
executive summaries, usefulness of 161
government, engagement with 166-9
government commitments to consult 163
government response 162—4
governments, implementation and assistance
for 1724
implementation 157-9
implementation, assistance with 164-76
implementation other than by legislation
159-60
implementation rates 158
informal ties 169
interested parties, implementationand 175
law reform agencies, aims of 164
law reform agencies, implementation
practices 164-5
legislative initiative, government and 173-4
media and communication, implementation and
roleof 171-2
parliamentarians, engagement with 174
parliamentary engagement, importance
of 173-4
performance metrics for Law Reform 158
politicians, implementation and assistance
for172—4
positive engagement with government,
importance of 173
private members'bills 175-6
publication 160-62
recommendations directed at other
agencies 160
report audiences, publication to 160-61
reporting requirements 168-9
reports, accompanying with draft bills
170-71

reports to legislature 168
special parliamentary procedures 176-82
transmission processes 166

Qetaki,M 216, 218n7
Queensland Law Reform Commission 221
initiation of law reform projects 52

record keeping 124—6
Rees, Anne 125
repeal of obsolete legislation 12-13
reports
accompanying with draft bills 170-71
audiences for, publication to 160-61
draft of final report, importance of 139
to legislature, publication of 168
online availability of 160
reporting requirements 168-9
safarireports 137
scoping reports 81
submission annually of 168-9
research and drafting of projects 6, 79-103
academics, Scottish Law Commission
work with 96
accessibility, enhancement of 82
advisory group membership 97-8
African Court of Human and People's Rights 85
American Law Institute 85
analysis, development of proposals and
questions from 98-9
Asian Business Law Institute 85
case law, legal research and 88-9
community and stakeholder engagement, need
for 82
comparative research 91-3
consultants, collaboration and 95-6
court case digests, legal research and 90
cybercrime 92
empirical research 934
encyclopaedias, legal research and 90
European Convention on Human Rights 85
explanation of complicated law,
difficulties in 102
first stage documents 79-82
green papers, legal research and 90-91
Halsbury's Laws of England 89
Hansard, legal research and 91
historical research, importance of 88
impetus for reform, drivers of 83
initial documents 81
Inter-American Court of Human Rights 85
international assistance, drugs in Jamaica
and 95
internet resources for legal research 84, 85
journal articles, legal research and 90



Index

research and drafting of projects (continued)

jurisdictionalissues 86—7

legal history, law reform and 86

legalinformation institute websites 84

legal policy, development of proposals and
options 98-102

legal research 82-93

legal textbooks, legal research and 89
legislation, legal research and 87-8
legislative developments, legal research and
accounts of 90
legislative websites of sub-state authorities 85
parliamentary proceedings, legal research and 91
proposals and questions, practical issues 101-2
public communications, simplification and 102
questions and proposals 99-101
National Disability Insurance Scheme in
Australia and 100
stakeholder expectations, management of
81-2
stakeholders, pre-consultation engagement
with 96-8
statutory amendment, dangers in 87
sub-state authorities’ legislative websites 85
subscription services 85
types of research 86
Uniform Law Commission 85
Universal Human Rights Index 85
writing for public, simplification and 102, 160-161
Rights of the Child, United Nations Convention
on 188
risk management 68, 73-4
rule of law, essential protection of (United Nations)
190, 196
Rwanda Law Reform Commission 222

Sachs, J. in Constitutional Court of
South Africa 108
Samoa Law Reform Commission 222
small state law reform agencies 207, 212,
214,215
Saskatchewan Law Reformn Commission 221
Scarman, Leslie G, Baron Scarman 13
Scotland
parliamentary procedures in 178-80
Scotland-Malawi Governmental Agreement
(2005) 46
Scottish Law Commission 223
decision-making by 138
draft Criminal Code 41
funding for 28
initiation of law reform projects 52
law reformers, law reformand 14
legislative counselin 148
selection criteria of 53

239

work with academics 96
seminars 118-19
separation of powers 190
Sierra Leone Law Reform Commission 223
Singapore Declaration on Commonwealth
Principles (1971) 190
Singapore Legislation and Law Reform
Division 223
consultation papers 81

small state law reform agencies

Australasian Law Reform Agencies Conference
(2008) 216

Cayman Islands Law Reform Commission 206

classification and number of small states 204

co-operation, regional law reform initiatives
and 217-18

commissioners 210-11

Commonwealth Secretariat paper on small
states 205

comparative law research 216

consultants 213-14

contributions to law development 206—-10

Fiji Law Reform Commission 206-7, 216

functions and methodology 215-16

funding 214

government law officers as commissioners 211

innovative approaches to staffing 212-13

Jersey Law Commission 206

Mauritius, Law Reform Commission of 208-10,
211-12,215

use of outside expertsin 213

Namibia, Law Reform and Development
Commission 208, 215

operational capacity 214

Pacific Islands, reform agencies in 206—8

Papua New Guinea Constitutional and Law
Reform Commission 207-8,210-11, 215

Samoa Law Reform Commission 207,212,
214,215

Solomon Islands Law Reform Commission
207,211

specialist advisors 213-14

staff211-13

structure and resources of 210-14

Trinidad and Tobago Law Reform
Commission 206

Vanuatu Law Commission 207

approach to comparative law research 216

Solomon Islands Law Reform Commission 223

small state law reform agencies 207,211

South African Law Reform Commission 223

bill drafting 147

consultation papers 81

cost-benefit analysis and impact, experience
of 141



240 Changing the Law: A Practical Guide to Law Reform

South African Law Reform
Commission (continued)
decision-making 139
democracy and development 59
engagement with government 173
funding for 28
government involvement with law reform 167
initiation of law reform projects 52
international obligations 189
issues paper compilation 101
non-legal research 94
observational consultation 124
reaching rural people 127
review of Child Care Act 41
status of submissions for 131
statutory law revision project 13
submission of annual reports 169
South Australian Law Reform Institute 221
initiation of law reform projects 52
SriLanka, Law Commission of 223
stakeholders
community and stakeholder engagement,
need for 82
expectations of, management of 81-2
pre-consultation engagement with 96-8
stakeholder engagement 111-12
stakeholder working groups 116-17
Susskind, R and Susskind, D 62n24
Sustainable Development Goals 7, 194-6

Tanzania, Law Reform Commission of 223
decision-making 138
project teams 66
reaching rural peoplein 127
safarireports 137
Tasmania Law Reform Institute 221
establishment of 33
initiation of law reform projects 52
taxation, law reformand 15
Tilbury, M, Young, SNM and Ludwig, N 183n9
time frames, numbers and 51-3
time management 72
timelines 72-5
timetables 67
timing of responses 129-30
transmission processes 166
Trinidad and Tobago, Law Reform Commission
of 223
small state law reform agencies 206
Twitter consultation 115

Uganda Law Reform Commission 223
engagement with governmentin 173

government involvement with law
reformin 167
international obligations and 189
Law Revision Department 12
post-enactment evaluations 22
submission of annual reports 168—9
website publication 160
Uniform Law Commission 85
United Kingdom
Care Act (2014) 49
Commissions of, original standard model 30
cost-benefit analysis and impact, experience
of 141
engagement with parliamentariansin 174
House of Lords procedure 177
jointprojectsin 45
Larceny Actin England and Wales (1861) 89
Law Commission Act (2009) 27
Law Commissions Act (1965) 14, 27, 30, 183n7,
183n12,215
Parliament of, making legislative programme
in19
Parliament of, special proceduresin 177
protocols between Welsh government and
167-8
reports to legislature in 168
Sale and Supply of Goods Act (1994) 175
Social Services and Well-Being (Wales) Act
(2014) 49
Theft Actin England and Wales (1968) 89
United Nations, law reform and 188, 189
Universal Declaration of Human Rights 192
Universal Human Rights Index 85

Vanuatu Law Commission 223
approach to comparative law research 216
small state law reform agencies 207

Victorian Law Reform Commission 52,221
approach to research and drafting 80
educational programmes on law reform 44
encouragement of submissions 130
information provision 125
selection criteria of 54

Vienna Convention on the Law of Treaties 187

web publication 114

Welsh Government, impact assessments
by 144

Western Australia Law Reform Commission
52,221

Zambia Law Development Commission 223
Zanzibar Law Review Commission 223





