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Chapter 4
International Law Standards and State
Obligations

4.1 Introduction

The East African Commonwealth member countries subscribe to various
international and regional human rights instruments that provide for the
protection of the rights of women and children particularly the girl child.
The instruments contain definitions, set standards and impose obligations on
states parties. They include: the UN Charter, the International Covenant on
Civil and Political Rights (ICCPR), the International Covenant on Economic,
Social and Cultural Rights, the Convention on the Elimination of all forms
of Discrimination against Women, the Convention on the Rights of the
Child (CRC) and the Convention Against Torture, among others. Since the
foundation of all these instruments is the Universal Declaration on Human
Rights (UDHR), the Commonwealth member countries are also bound by
the universal principles set out in the UDHR.

4.2 The status of international law and norms in the
Commonwealth member countries in East Africa

Kenya

By virtue of Article 2(6) of the Constitution of Kenya, any treaty or
convention which Kenya has ratified forms part of the law of Kenya. The
Treaty Making and Ratification Act! gives effect to the provisions of Article
2(6) of the constitution and provides the procedure for the making and
ratification of treaties and connected purposes. The government is required
to enact and implement legislation to fulfil its international obligations in
respect of human rights and fundamental freedoms (Article 21).

Where a particular law does not give effect to a right or a fundamental
freedom, the court is required, in applying a provision of the Bill of Rights, to
develop the law to give effect to the provisions of the Bill of Rights.

In so doing, the court is required to adopt the interpretation that most
favours the enforcement of the right or fundamental freedom. Since the
general rules of international law and treaties and conventions ratified by
Kenya form part of the law of Kenya, the international standard of exercising
due diligence to prevent, investigate and punish the perpetrators of violence
against women is part of Kenyan law.
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Rwanda

According to Article 189 of the constitution, the President of the Republic of
Rwanda negotiates international treaties and agreements and ratifies them,
and thereafter the parliament is notified. However, treaties that commit
state finances, modify provisions of laws already adopted by parliament
or relate to the status of persons, can only be ratified after authorisation by
parliament. Article 190 provides that upon their publication in the official
gazette, international treaties and agreements which have been conclusively
adopted in accordance with the provisions of law shall be more binding than
the domestic/municipal laws (organic laws and ordinary laws), except in the
case of non-compliance by one of the parties.

According to Article 192, where an international treaty contains provisions
in the event that the Supreme Court, upon request by the organs referred
to in Article 145 paragraph 4 of the constitution, rules that an international
treaty contains provisions which are inconsistent with the constitution, the
authorisation to ratify the treaty or agreement cannot be granted until the
constitution is amended.

Tanzania

In Tanzania, treaties and convention are not self-executing. Rather, execution
is through an individual chief executive or cabinet decision, followed by a
process of ratification through which provisions of international treaty law
may be domesticated.

Uganda

The Constitution of Uganda and the Ratification of Treaties Act, 19982
constitute the country’s municipal law on international conventions. Article
123 of the constitution provides that the president or a person authorised
by the president, may make treaties, conventions, agreements or other
arrangements between Uganda and any other country. According to Article
287 of the constitution, any treaties which had been signed, affirmed or
were in force prior to the promulgation of the constitution, still bind and
have the force of law in Uganda. Parliaments ratification jurisdiction is
reserved for treaties on armistice, neutrality, peace or the subject of which
require amendment of the constitution. Cabinet ratifies all the other treaties.
According to the Ratification of Treaties Act, treaties ratified by the cabinet
must be laid before parliament.

The Bangalore Principles

Whatever the constitutional provisions regarding the applicability of
international law is in each country, judicial officers must be cognisant of
the 1988 Bangalore Principles. The Bangalore Principles were released as
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a summary of issues discussed at a judicial colloquium on The Domestic
Application of International Human Rights Norms, held in Bangalore,
India, from 24 to 26 February 1988.° It was stated that fundamental
human rights and freedoms were inherent in all humankind and found
expression in constitutions and legal systems throughout the world, and in
the international human rights instruments. Furthermore, ten principles

hereunder mentioned were agreed upon as important in the work of courts:

1.

These international human rights instruments provide important
guidance in cases concerning fundamental human rights and
freedoms.

There is an impressive body of jurisprudence, both international
and national, concerning the interpretation of particular
human rights and freedoms and their application. This body of
jurisprudence is of practical relevance and value to judges and
lawyers generally.

In most countries whose legal systems are based upon the
common law, international conventions are not directly
enforceable in national courts unless their provisions have been
incorporated by legislation into domestic law. However, there is
a growing tendency for national courts to have regard to these
international norms for the purpose of deciding cases where the
domestic law — whether constitutional, statute or common law - is
uncertain or incomplete.

This tendency is entirely welcome because it respects the
universality of fundamental human rights and freedoms and the
vital role of an independent judiciary in reconciling the competing
claims of individuals and groups of persons with the general
interests of the community.

While it is desirable for the norms contained in the international
human rights instruments to be still more widely recognised
and applied by national courts, this process must take fully into
account local laws, traditions, circumstances and needs.

It is within the proper nature of the judicial process and
well-established judicial functions for national courts to have
regard to international obligations which a country undertakes -
whether or not they have been incorporated into domestic law -
for the purpose of removing ambiguity or uncertainty from
national constitutions, legislation or common law.

However, where national law is clear and inconsistent with the
international obligation of the state concerned, in common
law countries, the national court is obliged to give effect to
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the national law. In such cases, the court should draw such
inconsistency to the attention of the appropriate authorities, since
the supremacy of national law in no way mitigates a breach of an
international legal obligation which is undertaken by a country.

8. It is essential to redress a situation where, by reason of traditional
legal training which has tended to ignore the international
dimension, judges and practising lawyers are often unaware of
the remarkable and comprehensive developments of statements
of international human rights norms. For the practical
implementation of these views, it is desirable to make provision
for appropriate courses in universities and colleges for lawyers
and law enforcement officials; and for meetings for exchanges of
relevant information and experience.

9. 'These views are expressed in recognition of the fact that
judges and lawyers have a special contribution to make in
the administration of justice in fostering universal respect for
fundamental human rights and freedoms.

10. The essence of the Bangalore Principles is that a treaty could give
rise to a ‘legitimate expectation’ (by the citizenry) that the state
would adhere to the terms of a treaty that it has ratified. “This
expression seems to encapsulate the modern approach to the
use that may be made by judges of International Human Rights
principles’*

The equality standard

The Charter of the United Nations (UN Charter), adopted in 1945, is the
fundamental and capstone document for subsequent international human
rights laws, norms and standards.> The charter introduces equality as an
international standard, and proclaims and recognises the inherent dignity of
all human beings and their equal and indisputable rights. It further proclaims
that fundamental rights and freedoms belong to members of the human race
without distinction as to race, sex, language or religion.® It effectively states
that those rights are a subject of international concern and are no longer
within the state’s exclusive domestic jurisdiction.

Subsequent to the UN Charter is the Universal Declaration of Human
Rights (UDHR), adopted in 1948.” The UDHR is the basic international
statement on the unquestionable rights of all members of the human race
and, in all the articles, it echoes the principle of equality of men and women,
with the preamble stating that:

the recognition of the inherent dignity and equal and indisputable rights
for all members of the human family, is the foundation of freedom, justice
and peace in the world.
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It recognises that the member states of the United Nations have reaffirmed
their faith in human rights and the equal rights of men and women. In
Article 1, the declaration provides that all human beings are born free and
equal in dignity and in rights, while Article 2 declares that everyone is
entitled to all the rights and freedoms set forth in the declaration without
distinction of any kind such as race, colour, sex, language, religion or other
status. Article 7 echoes the principle of equality and non-discrimination by
stating that:

All are equal before the law and are entitled without discrimination, to
equal protection of the law. All are entitled to equal protection against any
discrimination in violation of this Declaration and against any incitement
to such discrimination.

Subjecting a person to torture, cruel, inhuman and degrading treatment or
punishment is prohibited in Article 5. Women are entitled to enjoy a life that
is free of violence, without any discrimination and on a basis of equality with
men.

Following the UDHR, equal protection clauses became a standard feature
of international and regional conventions and instruments. Such clauses
generally proscribe discrimination on the basis of race, sex, religion or
national origin or sometimes require simply that all persons be afforded
equal protection of the law and equal access to justice. It is the obligation of
every state to ensure that all the rights enshrined in the UDHR are enjoyed
by all human beings on a basis of equality. It is therefore the obligation of
the state to prevent, eradicate, protect, prosecute and punish acts of violence
against women and to provide an effective remedy to victims of such
violence. These obligations arise from various international and regional
human rights treaties which recognise VAW as a form of discrimination and
a human rights violation. National constitutions, legislative frameworks,
action plans and jurisprudence from national judiciaries and regional human
rights institutions supplement these treaties. Under international law, states
are accountable for human rights violations and acts of violence perpetrated
by the state itself or by its agents, and in some instances by private actors.
Such responsibility can arise from state action, omission or failure to take
positive measures to protect and promote rights.?

Convention on the Elimination of all Forms of Discrimination

against Women

The Convention on the Elimination of all Forms of Discrimination against
Women (CEDAW), also known as the ‘the women’s convention’ and the most
comprehensive International Instrument on the rights of women, establishes
standards on equality and non-discrimination. In Article 1, it defines
‘discrimination’ as below (Box 4.1).
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Box 4.1 Defining discrimination against women

CEDAW Art. 1

For the purposes of the present Convention, the term ‘discrimination against women’ shall mean, any
distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by women irrespective of their marital status, on a basis
of equality of men and women, of human rights and fundamental freedoms in the political, economic, social,
cultural, civil or any other field.

Although the convention does not explicitly address or define ‘violence
against women’ or lay down specific standards for addressing the problem
of VAW, the CEDAW Committee has interpreted the above definition
of discrimination’ to include gender-based violence. In Article 2, the
convention condemns discrimination and creates obligations and standards
for states parties ‘to pursue by all appropriate means and without delay a
policy of eliminating discrimination against women. To this end, state
parties are required to:

(a) embody the principle of the equality of men and women in
their national constitutions and other national legislations in
order to ensure the practical realisation of this principle;

(b) establish legal protection of the rights of women on an equal
basis with men and to ensure through competent national
tribunals and other public institutions, the effective protection
of women against any act of discrimination;

(c) refrain from engaging in any act or practice of discrimination
against women and to ensure that public authorities and
institutions act in conformity with this obligation;

(d) take appropriate measures to eliminate discrimination against
women by any person, organisation or enterprise; and

(e) repeal all national penal provisions which constitute
discrimination against women and to adopt appropriate
legislative and other measures, including sanctions where
appropriate, to prohibit all forms of discrimination against
women.

Traditional practices that discriminate against women are prohibited in
CEDAW Art.2 (f), which creates the obligation on the part of state parties
to take all appropriate measures, including the enactment of legislation,
to modify or abolish existing laws, customs and practices that constitute
discrimination against women. Additionally, Article 5 of the convention
creates an obligation for state parties to take all appropriate measures to,
among others:
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modify the social and cultural patterns of men and women, with a view to
achieving the elimination of prejudices which are based on the idea of the
inferiority or the superiority of either of the sexes or on stereotyped roles for
men and women.

CEDAW, in Article 11, establishes the obligation of state parties to take all
appropriate measures to eliminate discrimination against women in the field
of employment in order to ensure, on a basis of equality of men and women,
the same rights, and in particular the right to work as an indisputable right of
all human beings.

Declaration on the Elimination of Violence against Women

The Declaration on the Elimination of Violence against Women (DEVAW)
identifies women belonging to minority groups, indigenous women, women
refugees, migrant women, women living in rural or remote communities,
destitute women, women in institutions or in detention, female children,
women with disabilities, elderly women and women in situations of armed
conflict as particularly vulnerable to violence and deserving protection by the
state through the exercise of due diligence.

Addressing harmful traditional practices, DEVAW in Article 4 creates
another obligation for state parties. The state parties are required to
‘condemn violence against women and to refrain from invoking any
custom, tradition or religious consideration to avoid their obligation with
respect to its elimination’.

In addition, state parties are required to pursue by all appropriate means
and without delay, a policy of eliminating VAW and to inter alia take the
following steps:

+ Refrain from engaging in VAW.

+ Exercise due diligence to prevent, investigate and, in accordance
with national legislation, punish acts of VAW, whether those acts
are perpetrated by the state or by private persons.

« Develop penal, civil, labour and administrative sanctions in
domestic legislation to punish and redress the wrongs caused to
women who are subjected to violence; and provide them with
access to the mechanisms of justice and just and effective remedies
for the harm suffered as a result of violence.

« Take measures to ensure that law enforcement officers and
public officials responsible for implementing policies to prevent,
investigate and punish VAW, receive training to sensitise them to
the needs of women victims of violence.
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+ Adopt measures directed towards the elimination of VAW, who are
especially vulnerable to such violence.

The CEDAW Committee emphasised that gender-based violence impairs and
nullifies women’s enjoyment of human rights and fundamental freedoms,
including the right to live without violence. The committee has established
more obligations on the part of state parties to address VAW and urges them
to adopt the following, among others:

(a)

(b)

(c)

(d)

(e)

()

(g)

(h)

Take appropriate and effective measures to overcome all forms
of GBV, whether by a public or private act.

Ensure that the laws against family violence and abuse, rape,
sexual assault and other GBV, give adequate protection
to all women and respect their integrity and dignity.
Gender-sensitive training for judicial and law enforcement
officers for effective implementation of the convention
was recommended, as well as the provision of appropriate
protective and support services for victims of violence.

Identify the nature and extent of attitudes, customs and
practices that perpetuate VAW and the kinds of violence
that result, and report on the measures they have taken to
overcome VAW and the effect of those measures.

Take effective measures to overcome these attitudes and
practices. Such measures should include the introduction
of education and public information programmes to help
eliminate prejudices that hinder women’s equality.

Take all legal and other measures to address family/domestic
violence and to provide effective protection of women
against GBV, including: penal sanctions, civil remedies and
compensatory provisions to protect women against all kinds
of violence, including violence and abuse in the family, sexual
assault and sexual harassment in the workplace.

Establish support services for victims of family violence,
rape, sexual assault and other forms of gender-based
violence, including refuges, specially trained health workers,
rehabilitation and counselling.

Include in their reports under the convention, information on
legal measures that have been taken to overcome VAW and the
effectiveness of such measures.’

Take all legal and other measures that are necessary to provide
effective protection of women against GBV, including: penal
sanctions, civil remedies and compensatory provisions to
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protect women against all kinds of violence, including violence
in the family, sexual assault and harassment in the workplace.

(i) Take preventive measures, including public information and
education programmes to change attitudes concerning the
roles of men and women.

(j) Take protective measures, including refuges, counselling,
rehabilitation and support for women who are victims of
violence or who are at risk of such violence.

(k) Take the following measures with a view to eradicate the
traditional practice of female circumcision: the introduction
of appropriate educational and training programmes and
seminars based on research findings about the problems
arising from female circumcision and inclusion in their
country reports to the committee, under Article 10 and 12 of
the convention, information about measures taken to eliminate
female circumcision.

The CEDAW Committee has emphasised that discrimination under the
convention is not restricted to actions by or on behalf of the governments
(see Articles 2(e), 2(f) and 5 of the convention). Article 2(e), for instance,
requires that state parties take all appropriate measures to eliminate
discrimination against women by any person, organisation or enterprise.

In General Recommendation No. 19, the Committee articulated the due
diligence standard and states that:

under general international law and specific human rights covenants,
states may.....be responsible for private acts if they fail to act with due
diligence to prevent violations of rights or to investigate and punish acts of
violence, and for providing compensation.®

Convention on the Rights of the Child

The Convention on the Rights of the Child (CRC)! in Article 2 imposes
an obligation on states parties to take appropriate measures and ensure that
children are protected from all forms of discrimination. Further, state parties
are required to take all effective and appropriate legislative, administrative,
social and educational measures to protect children from all forms of
physical or mental violence, injury or abuse, neglect or negligent treatment,
exploitation and sexual abuse.!? In Article 24(3) of the convention, state
parties are required to take all effective and appropriate measures to abolish
traditional practices prejudicial to the health of children such as child
marriages and female genital mutilation (FGM).
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The African Charter on the Rights and Welfare of the Child
Article 3 of the African Charter on the Rights of and Welfare of the Child
prohibits discrimination as follows:

Every child shall be entitled to the enjoyment of the rights and freedoms
recognised and guaranteed in this Charter irrespective of the child’s or his/
her parents’ or legal guardians’ race, ethnic group, colour, sex, language,
religion, political or other opinion, national and social origin, fortune,
birth or other status. (Emphasis added)

Article 16 provides for protection of children against child abuse and torture
thus:

1. State parties to the present Charter shall take specific legislative,
administrative, social and educational measures to protect the child
from all forms of torture, inhuman or degrading treatment and
especially physical or mental injury or abuse, neglect or maltreatment
including sexual abuse, while in the care of the child.

2. Protective measures under this Article shall include effective
procedures for the establishment of special monitoring units to
provide necessary support for the child and for those who have
the care of the child, as well as other forms of prevention and for
identification, reporting referral investigation, treatment and
follow-up of instances of child abuse and neglect.

Article 21: Protection against harmful social and cultural practices:

1. State parties to the present Charter shall take all appropriate
measures to eliminate harmful social and cultural practices affecting
the welfare, dignity, normal growth and development of the child and
in particular:

(a) those customs and practices prejudicial to the health or life of the
child; and

(b)those customs and practices discriminatory to the child on the
grounds of sex or other status.

2. Child marriage and the betrothal of girls and boys shall be prohibited
and effective action, including legislation, shall be taken to specify the
minimum age of marriage to be 18 years and make registration of all
marriages in an official registry compulsory.

International Covenant on Economic, Social and Cultural Rights

According to Article 2 of the International Covenant on Economic,
Social and Cultural Rights (ICESCR),!* state parties to the covenant have
undertaken to guarantee that the economic, social and cultural rights set
out in the covenant will be exercised without discrimination of any kind as
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to race, colour, sex, language, religion or other opinion, national or social
origin, property, birth or other status. These include the right to enjoy the
highest attainable standard of physical and mental health.!* States parties
have an obligation to take steps to achieve the full realisation of this right.

Such steps include those necessary for the healthy development of the child.!
Child marriages and FGM are a violation of this right, because of their
numerous negative and health consequences. The state must therefore act to
eliminate FGM and child marriages.

Article 7 of the ICESCR provides the right of everyone to enjoy just and
favourable conditions of work. By implication, this requires women to be
free from all forms of violence and harassment, including sexual harassment
in the workplace. The state has the obligation to legislate against sexual
harassment in the workplace.

Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

The Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (commonly known as the Convention
against Torture or CAT) bans the use of torture and other cruel, inhuman
or degrading treatment or punishment. CAT seeks to effectively support
the struggle against the use of torture around the world and requires state
parties to: take steps to prevent, investigate and punish those who commit
these practices; ensure that any victim (or their dependents in the event of
the victim’s death) receives adequate compensation, including rehabilitation;
and to take effective legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its jurisdiction, including in
relation to:

(a) returning, expelling or extraditing someone where there are
substantial grounds to believe s/he will face torture;

(b) arrest, detention and imprisonment;

(c) interrogation;

(d) training law enforcement - civil or military - personnel,
medical personnel, public officials and other persons who
may be involved in the custody, interrogation or treatment of
any individual subjected to any form of arrest, detention or
imprisonment;

(e) investigating allegations of torture; and

(f) ensuring such offences are punished under criminal law,
applying appropriate penalties to reflect the gravity of the
offence.
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The convention establishes the Committee against Torture, which views
VAW, including sexual violence and trafficking, as gender-based acts of
torture within the scope of the convention.

States that have ratified the convention are required to submit an initial
report documenting compliance with the provisions of the treaty within one
year of acceding to the convention, and thereafter submit a periodic report
every four years.

Council resolution 11(ll) of 21 June 1946 establishing the

Commission on the Status of Women

The Commission on the Status of Women (CSW) adopted the DEVAW
definition of VAW and urged states to strongly condemn all forms of violence
against women and girls, and to refrain from invoking any custom, tradition
or religious consideration to avoid their obligations with respect to its
elimination, as set out in the declaration.

4.2.1 The obligation to submit CEDAW periodic reports

States are required, under Article 18 of CEDAW, to submit periodic reports
to the UN Secretary-General for consideration by the CEDAW Committee.
Such reports are to be submitted within one year after the entry into force
of the convention for the state party concerned, and thereafter every four
years — and further whenever the committee calls for such report. A periodic
report should contain information about legislative and other measures
taken by the state to protect women from all forms of violence, including
measures adopted to eradicate such violence. The committee has emphasised
that discrimination under the convention is not restricted to actions by or
on behalf of governments (see Articles 2(e), 2(f) and 5 of the convention).
Article 2(e), for instance, establishes the obligation to take all appropriate
measures to eliminate discrimination against women by any person,
organisation or enterprise. Consequently, the committee — while articulating
the due diligence obligation - affirmed that:

under general international law and specific human rights covenants,
States may.....be responsible for private acts if they fail to act with due
diligence to prevent violations of rights or to investigate and punish acts of
violence, and for providing compensation.'®

Kenya

The committee considered the 7th Periodic Reports for Kenya at its 963" and
964" meetings.!” In the concluding observations, the committee welcomed
the adoption of the current constitution containing a comprehensive Bill
of Rights, which enhances protection for women. It noted, among other
provisions, Article 27(4) which prohibits direct or indirect discrimination,
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among others, on the basis of sex, pregnancy and marital status; Article
27(6) which empowers the state to take legislative and other measures,
including affirmative action programmes and policies designed to redress
any disadvantage suffered by individuals or groups because of past
discrimination, in order to give full effect to the realisation of the right not
to be discriminated against; and Article 2(4) which provides that any law,
including customary law, that is inconsistent with the constitution is void to
the extent of the inconsistency.

The committee welcomed the fact that the new constitution requires
the repeal of many discriminatory provisions that existed in the former
constitution, as well as the application of the constitution’s guarantee of
non-discrimination with respect to all laws, including those in the areas of
marriage, divorce, adoption, burial and succession.

In establishing commissions crucial to the implementation of the new
constitution, the committee congratulated the Government of Kenya for
implementing the constitutional principle contained in Article 27(8) that not
more than two-thirds of the members of elective or appointive bodies shall be
of the same gender.

However, the committee among other recommendations urged the
government to enact, within two years: the Family Protection Bill 2007; the
unified Marriage Bill 2007 and Matrimonial Property Bill 2007; the Prohibition
of Female Genital Mutilation Bill (2010), which inter alia outlaws FGM for
all women; and the Equal Opportunity Bill. It further urged the government
to harmonise religious and customary law with Article 16 of the convention.
Article 16 of the convention requires states parties to take appropriate measures
to eliminate discrimination against women in all matters relating to marriage
and family relations, and to ensure equality of men and women with regard to
entering into marriage, during marriage and at the dissolution of marriage. The
first four bills have since been enacted into law.

The CEDAW Committee also urged the government to take all appropriate
measures to ensure that CEDAW is sufficiently known and applied by all
branches of government, including the judiciary, as a framework for all laws,
court decisions and policies on gender equality and the advancement of women.

Uganda

In the case of Uganda, the CEDAW Committee considered the combined
4™ to 7™ Periodic Reports'® in 2010," and welcomed the enactment of the
2006 Refugee Act, which contains provisions in line with international
standards, including the specific provision recognising discriminatory
practices based on gender as a ground for seeking asylum. It also welcomed
legislative reforms undertaken by the government and the adoption of a
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wide range of legislative measures, including: the Land (Amendment) Act,
2004; the Employment Act, 2006; the Equal Opportunities Commission
Act, 2007, which provides a legal basis to challenge laws, policies, customs
and traditions that discriminate against women, as well as the National
Equal Opportunities Policy; the amendments to the Penal Code, prohibiting
defilement of girls and boys (2007); enactment of the Domestic Violence
Act 3, 2010, criminalising violence in a domestic setting; enactment of the
Prohibition of Female Genital Mutilation Act 5 (2010); enactment of
the Prevention of Trafficking in Persons Act (2010); and enactment of the
International Criminal Court Act (2010), criminalising sexual exploitation
of women during conflict situations.

It observed that despite the enactment of the law prohibiting FGM, the
practice of FGM remained prevalent in the country; it called upon the
government to ensure the effective implementation of the Prohibition of
Female Genital Mutilation Act (2010), as well as prosecution and adequate
punishment of perpetrators of this practice.

The committee noted, with satisfaction, that the government had adopted
a number of policies, programmes and plans of action to promote gender
equality and eliminate discrimination against women, and made specific
reference to the National Action Plan on Gender for monitoring the
implementation of the convention for the period 2007-2010, as well as the
National Gender Policy (2007).

The committee further noted with satisfaction that, in the period since the
consideration of the previous report, Uganda had ratified the Convention
on the Rights of Persons with Disabilities, as well as the Optional Protocol
thereto.

It also took note of a number of important decisions of the Constitutional
Court of Uganda. These included the case of Uganda Women Lawyers
Association v Attorney General,®® which declared parts of existing legislation
(the Divorce Act) unconstitutional on the ground of being discriminatory
against women. It also noted the case of Law and Advocacy for Women
in Uganda v Attorney General,?® which declared the practice of FGM
unconstitutional and thereby outlawed it.

However, the committee expressed concern that legislation and customary
practices that discriminated against women and which were inconsistent with
the convention remained in force. It called upon the government to speed
up the law review process, and to harmonise domestic legislation with the
constitutional principles relating to non-discrimination and equality between
women and men in line with its obligations. The committee further expressed
concern about the delay in the passage of the Marriage and Divorce Bill,
the Sexual Offences Bill and the HIV/AIDS Prevention and Control Bill. It
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urged the government to expeditiously enact these bills into law and to raise
the awareness of legislators about the need to give priority to legal reforms
in order to achieve equality for women and comply with the state party’s
international treaty obligations.

The CEDAW Committee also recommended that the government take
all appropriate measures to ensure that CEDAW is sufficiently known
and applied by all branches of government, including the judiciary, as a
framework for all laws, court decisions and policies on gender equality and
the advancement of women. The CEDAW Committee in its concluding
observations welcomed legislative reforms that had been undertaken and the
enactment of various legislations addressing violence against women.

Box 4.2 Law and Advocacy for Women in Uganda v Attorney General

Facts

The petitions were brought by a women's advocacy association challenging s.154 of the Penal Code
and sections 2(n) (i) and (i), 14, 15, 23, 26, 29, 43 and 44 of the Succession Act. The two petitions were
consolidated for purposes of hearing. Section 154 of the Penal Code provided for criminal adultery. It
stated as follows:

1. Any man who has sexual intercourse with any woman not being his wife commits adultery and is
liable to imprisonment for a term not exceeding twelve months or a fine not exceeding two hundred
thousand shillings; and, in addition, the court shall order any such man on first conviction to pay the
aggrieved party compensation of six hundred shillings and on subsequent conviction not exceeding
twelve hundred thousand shillings as may be so ordered.

2. Any married woman who has sexual intercourse with any man not being her husband commits
adultery and is liable on first conviction to a caution by the court and on subsequent conviction to
imprisonment for a term not exceeding six months.

With regards to s.154 of the Penal Code, it was argued by the petitioner that the provision discriminated
against women to the extent it penalised married women for having sexual intercourse with any man, whereas
married men were exonerated when they had sexual intercourse with unmarried women.

Further, the petitioner argued that such discrimination contravened the constitution to the extent that it
treated women with less respect. This, the petitioner submitted, was inconsistent with Article 24 which
guaranteed the dignity of every person, Article 31(1) which guaranteed men and women equal rights during
marriage and at its dissolution, and Article 33(1) which guaranteed women equal dignity with men.

Regarding the Succession Act, the petitioner argued as follows:

(a) s.2(n)(i) and (ii) were discriminatory to the extent that the legal heir preferred was to be male;

(b) s.27 was discriminatory to the extent that it did not make provision for the distribution of
property in case of female intestacy;

(c) s.43 was discriminatory to the extent that mothers could not by will appoint guardians for their
minors;

(d) s.44 did not make provision for female relatives becoming statutory guardians and therefore
was discriminatory;

(e) s.15 and 16 were discriminatory to the extent that a husband could not take the domicile of his
wife.

(continued)
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(continued)

On s.154 of the Penal Code Act, the respondent conceded to the petitioner's argument that the provision
was discriminatory to married women. However, it was the respondent's contention that the Constitutional
Court need not strike out the offence of adultery, but could by virtue of Article 274 of the Constitution
modify it to bring it in line with provisions of the constitution.

With regards to the provisions of the Succession Act, the respondent conceded to the arguments
advanced by the petitioner. The Constitutional Court held inter alia that:

1. Section 154 of the Penal Code Act was inconsistent with Article 21, which guaranteed equality
before the law for both men and women and prohibited discrimination on grounds of sex. The
provision was equally inconsistent with Article 31(1)(b), which accorded married couples equal
rights during marriage and at its dissolution.

2. The Constitutional Court only had powers to declare an Act of Parliament or any other law
inconsistent with or in contravention of the provisions of the constitution. The court could not
modify a law which it found to be inconsistent or in contravention with the provisions of the
constitution and certainly could not create a sentence to be imposed on adulterous spouses.

3. The provisions of the Succession Act were inconsistent with the provisions of the constitution
and were therefore void (the court did not evaluate this issue in detail).

Ratio decidendi:

Unjustifiable statutory differentiation between men and women solely on the basis of sex contravenes the
principle of equality before and in the law.

Contribution to gender jurisprudence/points to note
+ The court's holdings clearly communicate the point that laws which provide for criminal conduct
or have a civil effect should not unjustly differentiate on grounds of sex.

« The court struck down provisions that existed prior to Uganda's progressive constitution, which
recognises equality between men and women.

Box 4.3 Re MURORUNKWERE Rwanda SUPREME COURT -2013 SCRS/
Inconst/Pén.0001/08/CS

Facts

The Petitioner, Murorunkwere Spéciose was prosecuted for adultery per Article 354 of the Rwandan
Penal Code. Murorunkwere Spéciose's husband, Sehene JMV, filed a claim with the judicial police accusing
his wife of committing adultery with Nisengwe Fred and also filed a civil action for damages amounting
to 1,000,000 Rwanda Francs (Frw), 500,000 Frw of reference expenses, and the reimbursement of
1,500,000Frw that Murorunkwere syphoned to Nisengwe Fred.

The Primary court found Murorunkwere Spéciose and Nisengwe Fred guilty of adultery and sentenced
them to two months' imprisonment each. The Court also admitted and analyzed the civil action submitted
by Sehene JMV and found it with merit. It ordered Murorunkwere Spéciose and Nisengwe Fred to pay
Sehene JMV damages amounting to 250,000F rw.

Unsatisfied with the verdict of the Court, Murorunkwere Spéciose and Nisengwe Fred immediately
appealed to the Intermediate Court of Nyarugenge and filed a claim in the Supreme Court requesting
the repeal of Article 354 of the Decree Law N°21/77 of 18/08/1977 of the Penal Code of Rwanda which
provided for different penalties for adultery for men and women.

(continued)
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(continued)

Counsel for the petitioner stated that Article 354 of the Rwandan Penal Code is inconsistent with the
preamble and Article 16 of Constitution of the Republic of Rwanda which provides that man and woman
are equal before the Law. Article 354 of the Rwandan Penal Code imposes different punishments on a
man and a woman for the same offence. A female offender is not given the opportunity to pay the fine, an
option available to a male offender. According to the petitioner, the judge of the primary court of Kagarama
resorted to common sense and sentenced the man and woman to the same penalty. The counsel
concluded by requesting the Court to exercise its discretion and repeal Article 354 of the Rwandan Penal
Code so as to pave way for parliament to amend the law.

Article 185 of the Constitution of Rwanda established the principle of gender equality and a gender
monitoring office which monitors and supervises its compliance. Article 354 of the Rwandan Criminal Code
is not in compliance with that principle. Articles 2 and 15 of CEDAW prohibit all forms of discrimination
against women. In that convention, it is provided that the ratifying countries shall respect the principle of
gender equality, which included Article 190 of the Constitution.

State Counsel stated that the request to repeal the Article had already been addressed in the draft law of
the Criminal Code which provides that a man and a woman who commit adultery shall be sanctioned in
the same way. He continued to argue that the Court should not repeal the whole provision because it may
result in a vacuum in the penal code. The court could proceed on the basis of Article 6 of the law N°18/2004
relating to civil, commercial, social and administrative procedure, which states, ‘Judges shall decide cases
by basing their decisions on the relevant law or, in the absence of such a law, on the rule they would have
enacted, had they to do so, guided by judicial precedents, customs and usages, general principles of law and
written legal opinions."”

OPINION OF THE SUPREME COURT
Article 354 of the Rwandan Penal Code is inconsistent with the Constitution.

Clearly, the penalty for a wife found guilty of the adultery differs from the penalty of a man found guilty of
the same crime. The Supreme Court, by law, has been assigned jurisdiction to repeal a law, either in part
or in whole, if it finds that it contradicts the Constitution. Nevertheless, during the trial, the Court has to
take into account the general interest, the reasons why it should not repeal a provision of the law and then
leaves a lacuna, which is likely to incite people to fearlessly indulge in adultery as they are aware that no
legal provision shall punish them. To resolve the issue in Article 354 of the Rwandan penal code, the Court
resolves to separate the paragraphs of the article. The first paragraph is to be repealed and the second
paragraph to be complemented by the insertion of the words "or a woman" after the word "a man". Thus,
Article 354 of Rwandan Penal Code is to read as follows: "a man or woman convicted of adultery shall be
liable to a term of imprisonment of one month to six months and a fine of one thousand francs or one of these
penalties. Is the Supreme Court competent to amend this provision in this way? To address this issue, the
Court finds that it should refer to the practices of other Courts around the world.

In order to settle issues arising from a provision of law which is inconsistent with the Constitution, different
countries, like Canada, the United States of America, and South Africa have resorted to different means
including "severance” (separation of the parts of a provision which are inconsistent with the Constitution
and are repealed in order to remain with parts which are not inconsistent with the Constitution), "reading
down" (Interpretation of a provision in a broader way that makes the law easily understood and consistent
with the Constitution), and "reading in" (Insertion of some words in a provision of the law in order to
eliminate the inconsistency with the Constitution).?

In judgement RS/Inconst/Pén.0001/07/CS delivered on 11/1/2008, this Court resorted to the procedure
of separating the parts of a provision and repealing the part which is inconsistent with the Constitution. In
this case, the Court finds that the procedures which are compatible with this issue include "severance" and
“reading in". By repealing the first paragraph of Article 354 and inserting words in the second paragraph, the
provision is no longer inconsistent with the Constitution.

(continued)
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(continued)

Courts that hear and try petitions in which a repeal of law or a provision is requested for the reason that
they are inconsistent with the Constitution, they are recognized the competence to complement the law or
to take other measures for preventing the vacuum. In the Constitution of South Africa of 1996, in its article
172, itis provided that in the course of trying the case, the Court may rule that a law or a provision which is
in contradiction with the law be repealed. It goes on stating that "“.....it may make any order that is just and
equitable”..........

The Supreme Court of Canada has also taken decisions that cater for the problem of unconstitutional laws.
It does this in conformity with Article 52 of the Constitution of 1982 which states that "The Constitution
of Canada is the supreme law of Canada and any law that is inconsistent with the provision of the Constitution
is, to the extent of the inconsistency, of no force or effect".? That Court has explained its jurisdiction in such
cases in Schachter v Canada.© In this case, the court ruled that per article 52 of the Constitution of Canada,
it can repeal the law, in whole or in part, interpret the law so that it does not conflict with the constitution,
or inserting some words in a provision of the law, as a relevant remedy for the issues surrounding an
unconstitutional law.

Article 200 of the Constitution of Rwanda is similar to Article 52 of the Constitution of Canada which is
mentioned above. Article 200 states, "the Constitution is the supreme law of the State. Any law which is
contrary to this Constitution is null and void". Therefore, it is clear that the Supreme Court of Rwanda has
the authority to repeal part of a provision of law that is unconstitutional and insert words in the remaining
part, in accordance with article 200 of the Constitution and supported by article 93 of the Organic Law
N°01/2004 of 29/01/2004 which determines the organization, functioning and competence of the
Supreme Court as amended to date. That article provides "Where court finds the petition well founded,
it abrogates the whole or part of that law depending on substance of the petition....". This jurisdiction
prevents the legal loophole created when part of a provision is repealed for being inconsistent with the
Constitution.

In regard to avoidance of a legal lacuna when a provision or its part is repealed for unconstitutionality, the
Court finds a good example in the South African case S v. Manamela. In this case, the Constitutional Court
encountered a problem when it found that there was a provision which was inconsistent with the Constitution.
The repeal of the entire provision would result in a legal vacuum because it would take the parliament a long
time to sit, during which many consequences could arise. The Court decided to insert some words in the
provision of the law to avoid the lacuna. It stated that: "The striking down of the reverse onus in section 37,
without more, would leave a vacuum in the present legislative structure designed to deal with “fencing” which
is a pervasive evil in our society. Parliament could remedy the situation, but that takes time, and in the interim
that gap would remain. To read in the words necessary to establish an evidential presumption is less invasive
of the legislative purpose of section 37 than simply striking down the presumption”.d

However, the repeal of a part of a provision and the insertion of words in a provision should be done in a
careful manner. The Court should avoid addressing political issues and try to respect the vision and
rationale of the legislator during the enactment of disputed law in regard to the aspect of that law after
the act of the Court. In the case National Coalition, the Constitutional Court of South Africa ruled that
the severance of two parts of a provision, one being repealed and the remaining being complemented
by the insertion of words, is a decision that the Court takes with care so that even the remaining part of
the provision which has been complemented by additional words does not contradict the constitution
and respect for fundamental principles of the State. It ruled that: "The severing of words from a statutory
provision and reading words into the provision are closely related remedial powers of the court. In deciding
whether words should be severed from a provision or whether words should be read alone, a court pays
careful attention first, to the need to ensure that the provision which results from severance or reading
words into a statute is consistent with the Constitution and its fundamental values and secondly, that the
result achieved would interfere with the laws adopted by the legislature as little as possible”.®

Concerning the usurpation of power by the judiciary and the non-interference in the powers of the
legislature by reading in of words in a statute; the Court should only focus on what is necessary in order

(continued)
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(continued)

for the Constitution to be respected. As held by the Supreme Court of Canada in the case Mv Hf “remedial
precision requires that the insertion of a handful of words will without more, ensure the validity of the
legislation and remedy the constitutional wrong.” This means that, in order to avoid usurpation, a few words
should be inserted in the statute. This is enough for the statute to be valid and to rectify its contradiction
with the Constitution. In this case, the repeal of the first paragraph of article 354and insertion of the
words, "or a woman" shall only ensure the validity of the legislation and invalidate its inconsistency with the
Constitution of the Republic of Rwanda.

In this case, the repeal of the first paragraph of Article 354 of the Penal Code of Rwanda, and the insertion
of additional words in the remaining second paragraph is likely to keep Article 354 from contradicting the
Constitution of the Republic of Rwanda. This Court also finds that the insertion of words in Article 354 of
the penal code of Rwanda does not constitute usurpation. Rather, it is an institutional balance which aims at
preventing the negative implications likely to result from the non-existence of a provision which penalizes
the offence of adultery.

DECISION OF THE SUPREME COURT

The Supreme Court admits the petition submitted by Murorunkwere Spéciose;
[a] Decides that it has merit.
b

[c] Rules that the second paragraph of article 354 of Rwandan penal code should include the words
"or awoman" after the word man.

—

Repeals the first paragraph of article 354 of Rwandan Penal code.

[d

—

Rules that article 354 of the Rwandan penal code is modified as follow: “a man or woman
convicted of adultery shall be liable to a term of imprisonment of one month to six months and a fine
of one thousand francs or one of these penalties”.

[e] Rulesinfavor of Murorunkwere Spéciose.

[f] Decides that Court fees amounting to 5,900Frw are to be borne by the public treasury.

Contribution to Jurisprudence

The Court's holdings clearly communicate the point that laws which provide for criminal conduct should not
differentiate between men and women solely on the basis of sex.

Point to Note

The Court was mindful of the lacuna it would create by annulling the provisions of the law which punished
the offence of adultery. To avoid a vacuum, the Court went on to repeal the provision of the law which
hitherto provided a (more punitive) sentence for women and then inserted the word woman into
the hitherto (more lenient) provision which was only applicable to men. Court therefore adopted the
mechanism of "reading into” the law.

a These different ways of addressing issues deriving from provisions that are inconsistent with the Constitution are
well explained by law scholars, lain Currie and Johan de Waal, The new Constitution and Administrative Law, Vol.l,
Cape Town, JUTA, 2001, p 290-293.

b Meaning that "The Constitution of Canada is the supreme law of Canada and any law that is inconsistent with the

provision of the Constitution is, to the extent of the inconsistency, of no force or effect.”

Schachterv Canada (1992) 2 S.C.R 679, P21. http://CSC.Lexum.Umontreal.ca.

S v Manamela 2000 (3) SA1 (CC).

National Coalition of Gay and Lesbian Equality v Minister of Home Affairs 2000(2) SA 1 (CC) para 75.

MvH (1999) 2 SCR, para 139
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Tanzania

The CEDAW Committee considered the combined 4%, 5% and 6" Periodic
Reports of the United Republic of Tanzania in 2008.22 It welcomed the
adoption in 2000 of a National Development Vision 2025, aimed at attaining
gender equality and the empowerment of women in all socioeconomic
and political relations and culture by the year 2025. It also commended the
government for adopting the Policy on Women and Gender Development in
2000, and for the establishment in 2001 of the Commission for Human Rights
and Good Governance, which is charged with, among others, the mandate
to investigate allegations of human rights violations and to disseminate
information on human and women’s rights. The committee noted with
appreciation that a special gender desk dealing with public education and
womenss rights was established within the commission in 2004. It commended
the government for the 14th amendment of the constitution, providing
that the number of women in parliament shall not be less than 30 per cent
of a combined number of members and that the president is empowered to
nominate ten members of parliament, half of whom should be women.

The committee commended the government for the introduction of legal
reforms aimed at the eliminating discrimination against women, including
the enactment of the Village Lands Act No. 5, which gives women the
right to acquire, own and use land equally with men; and the Land Act No.
4 of 1999, as amended in 2004. The Land Act in section 114 provides that
the mortgage of a matrimonial home, including a customary mortgage of a
matrimonial home, shall only be valid if the spouse(s) of the mortgagor living
in that matrimonial home has/have assented to the mortgage. It provides
further that it is the responsibility of a mortgagee to take reasonable steps to
ascertain whether the applicant of a mortgage has a spouse or spouses.

The committee also noted that the 13™ Constitutional Amendment in
2000 expanded the grounds of discrimination in paragraph 13(5) of the
constitution to also include discrimination on the basis of gender, and that
Article 12, section 5, of the Constitution of Zanzibar, as amended in 2002,
also includes a reference to gender discrimination.

However, the committee was concerned that although the constitution had been
amended to include gender as a ground of discrimination, the definition of
discrimination was different from that contained in Article 1 of CEDAW, which
prohibits direct and indirect discrimination. It called upon the government to
consider amending the existing definition of discrimination to encompass both
direct and indirect discrimination in accordance with Article 1 of the convention.

The committee also noted with concern that Tanzania had not domesticated
CEDAW, and that without such full domestication, the convention was not
a part of the national legal framework and its provisions were therefore
not enforceable in the courts. While welcoming the effort to achieve
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legislative reform, specifically in the context of the work of the Law Reform
Commission, the committee expressed concern at the lack of priority given
to comprehensive legal reform to eliminate sex-discriminatory provisions
and to close legislative gaps in order to bring the country’s legal framework
fully into compliance with the provisions of the convention. The committee
was concerned, in particular, about: the delay in the passage of the proposed
amendments to the Law of Marriage Act of 1971; inheritance laws; the law
on custody of children; as well as other legislation and customary laws still
existing in mainland Tanzania and in Zanzibar that discriminated against
women and which were incompatible with the convention.

The CEDAW Committee urged the government to prioritise completing
the process of full domestication of CEDAW and to speed the law review
process. It recommended the need to work with parliament to ensure that all
discriminatory legislation was amended or repealed. Finally, the government
was urged to raise the awareness of legislators about the need to give priority
attention to such reforms in order to achieve equality for women.

Rwanda

The CEDAW Committee considered the combined 4t, 5t and 6% Periodic
Reports of Rwanda (CEDAW/C/RWA/6) at its 883rd and 884th meetings,
on 4 February 2009.% It also received the combined 7%, 8h and 9* Periodic
Reports in October 2015,* in which information was provided on the
current implementation of CEDAW, challenges faced and the follow-up to
the concluding observations and recommendations made by the committee
on the single report equivalent to the 4, 5% and 6" Periodic Reports on
the implementation of the Convention on the Elimination of All forms of
Discrimination against Women, submitted by Rwanda in 2007.

Rwanda was commended for: the adoption in 2003 of its constitution, which
enshrines the gender non-discrimination norm and principle of gender
equality and which triggered extensive legal reforms aimed at removing
discriminatory provisions; successful use of quotas in political and public
life; the outlawing of polygamy; and accession on 15 December 2008 to the
Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women. In the same session, the Government
of Rwanda was requested to take the necessary steps to implement,
systematically and continuously, all the provisions of the convention.

4.2.3 The due diligence obligation

The ‘due diligence’ standard/obligation in relation to VAW was first articulated
in General Recommendation No. 19 (1992) by the CEDAW Committee as a
yardstick to assess whether the state has met or failed to meet its obligation to
combat violence against women. The committee affirmed that:
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States may also be responsible for private acts if they fail to act with due
diligence to prevent, investigate and punish acts of violence and for
providing compensation.”

The Declaration on the Elimination of Violence Against Women (DEVAW),
adopted in 1993, requires states to exercise due diligence to prevent,
investigate and punish acts of VAW whether these are perpetrated by the
state itself or private actors. The legal responsibility of the state for human
rights violations, including acts of violence against women perpetrated by the

Box 4.3 CK (A Child) through Ripple International as her Guardian and
Next Friend & Others and Ripple International v The Commissioner
of Police, Inspector General of The Police Service and 2 Others?®

In a Constitutional Petition before the High Court in Kenya, a group of young girls challenged the Kenya
government on its inaction regarding sexual abuse of children — defilement. The action was filed in the context
of a high prevalence of sexual violence against children in Meru County and, indeed, in the whole country.

The petitioners were on diverse dates between the year 2008 and 2012 victims of defilement and other
forms of child abuse. They made reports of the acts of defilement at various police stations within Meru
County. However, the police failed to conduct prompt, effective and professional Investigations into the
complaints. For example, the police did not visit the crime scenes, did not interview the witnesses or collect
and preserve evidence, and police officers demanded money before they could intervene in any way. In
some instances, the police officers refused to investigate the complaint, claiming that the complaint had
been made late; or they interrogated petitioners loudly and in public in the hearing of all present at the police
station, thereby subjecting the petitioner to humiliation and inhuman treatment. In some instances, the police
refused to arrest or interrogate some perpetrators.

In upholding the rights of the girls, the court held that the respondents were responsible for the physical,
emotional and psychological harm caused to the petitioners by reason of their failure to conduct prompt,
effective, proper and professional investigations into the petitioners' complaints of defilement.

It was held inter alia that once a report or complaint is made, it is the duty of the police to move with speed,
promptly commence investigation, and apprehend and interrogate the perpetrators of the offence.
The investigation must be conducted effectively, properly and professionally — short thereof amounts to
violation of the fundamental rights of the complainant.

The court stated that:

Whereas the perpetrators are directly responsible for the harm to the petitioners, the respondents
herein cannot escape blame and responsibility. The respondents’ ongoing failure to ensure criminal
consequence through proper and effective investigation and prosecution of these crimes, has created
a ‘climate of impunity' for commission of sexual offences and in particular defilement ... this to me makes
the respondents responsible for physical and psychological harm inflicted by perpetrators ... The state
duty to protect is heightened in the case of vulnerable groups such as girl children and the State's failure
to protect need not be intentional for it to constitute a breach of its obligations.

The court declared that the neglect and/or failure of the police to conduct prompt, effective and
professional investigations into the petitioners' complaints of defilement violated their fundamental rights
and freedoms, among which is access to justice.

The court made an Order of Mandamus directing the police together with its agents to conduct prompt,
effective and professional investigations into the petitioners' respective complaints of defilement and
other forms of sexual violence.
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state itself or its agents, can arise from state actions, omission or failure to
take positive measures to protect and promote women’s rights.?® Under the
due diligence standard, states have an obligation to take positive action to
prevent and protect women from violence.

States must investigate, prosecute and punish perpetrators of such violence,
and provide victims with effective remedies for acts of violence — whether
these are committed by private or state actors.?” In doing so, the state must
act with the existing means at its disposal to address both the individual acts
of violence and the causes of such violence in order to prevent recurrence.

The due diligence standard was also taken forward in the inter-American
human rights system in 1988, with the landmark decision of the Inter-American
Court of Human Rights in the case of Velasquez Rodriguez v Honduras.”®

Three levels of the due diligence obligation and standard

The first (primary) level of this obligation is that of preventing violence from
happening. Activities geared towards the fulfilment of the primary level of
obligation include: creating awareness, and changing attitudes, mind-sets and
stereotypes. This can be achieved through advocacy and campaigns to expose
and convey the unacceptability of VAW. The second (secondary) level of the
obligation is the state’s immediate response after violence has occurred. The
response of the state at this level should aim at limiting the consequences of
violence, while the third level is the provision of care and support services for
survivors of violence.

Box 4.4 Acting with due diligence to prevent violence

Velasquez Rodrigues v Honduras

The case related to the abduction and disappearance of Velasquez, a graduate student. There was

evidence of previous disappearances, which were attributed to government suppression of those it
considered dissidents. The court found that the abduction ‘was carried out by agents who acted under
cover of public authority'®® and that even if that had not been proved, ‘the failure of the state apparatus
to act, which is clearly proven, is a failure on the part of Honduras to fulfill the duties it assumed' under the
American Convention on Human Rights. These duties created a positive obligation to ensure Velasquez
Rodriguez the 'free and full exercise of his human rights'.3* Expanding on this analysis, the court found that:

An illegal act which violates human rights, and which is initially not directly imputable to a state (for
example, it is the act of a private person or because the person responsible has not been identified), can
lead to international responsibility of the state, not because of the act itself, but because of the lack of
due diligence to prevent the violation or to respond to it as required by the Convention.®?

The court further held that where rights are granted (by the American Convention on Human Rights),
the state is under obligation to exercise due diligence to ensure their fulfilment. As a consequence of this
duty, states must act to prevent, investigate and punish any violation of rights.3® Finally, the court directed
the government to take reasonable steps to prevent human rights violations and to use the means at its
disposal to investigate violations committed within its jurisdiction, to identify those responsible, to impose
the appropriate punishment and to ensure the victim adequate compensation.*
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Checking compliance with the due diligence obligation

The establishment, by the Commission on Human Rights in 1994, through
Resolution No. 1994/45, of the mandate of the Special Rapporteur on
violence against women, its causes and consequences, was an important
development in the application of the due diligence standard. It emphasised:

the duty of governments to refrain from engaging in violence against
women and to exercise due diligence’ to prevent, investigate and in
accordance with national legislation, punish acts of violence against
women and to take appropriate and effective action concerning acts of
violence against women, whether those acts are perpetrated by the state or
by private persons and to provide access to just and effective remedies and
specialized assistance to victims. (para.2)

In her 2006 report, the Special Rapporteur stated that the due diligence
standards to prevent, protect, prosecute and punish gender-based violence,
including family violence are connected and, taken together, constitute the
obligation to ensure access to justice by all victims of such violence.?®

The report contains a framework for model legislation on domestic violence.*”
This framework contains a check list (see Box 4.5) to determine state
compliance with the due diligence obligation and includes, among others,
ratification of human rights instruments; constitutional guarantees of equality
of men and women; legislation on VAW and sanctions providing redress
for women victims of violence; gender sensitivity of the criminal justice
system, including the police; and accessibility and availability of support
services. The Special Rapporteur stated in Part II of the report®® that failure
to act against crimes of violence against women renders the state as guilty
as the perpetrators of such violence. She reiterated the CEDAW Committee
recommendation and urged states parties to act with due diligence to ensure
enforcement of laws if they wished to avoid such complicity.*

Box 4.5 Check list to determine state compliance with due diligence
obligation*°
- Ratification of international human rights instruments
Constitutional guarantees of equality of men and women

The existence of national and/or administrative sanctions providing adequate redress for
women victims of violence

Policies or plans of action that deal with the issue of violence against women
Gender-sensitivity of the criminal justice system and the police
+ Accessibility and availability of support services

The existence of measures to raise awareness and modify discriminatory policies in the field of
education and the media

The collection of data and statistics concerning violence against women
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Judicial officers are in a position to remind the executive arm of government
of the value of establishing specialised police and prosecutorial units where
necessary or possible. The designation of specialised police and prosecutorial
units on violence against women and children is an important intervention
that will ensure the discharge, by the state, of the obligation to act with due
diligence to investigate and prosecute perpetrators of VAW.

Approaching male police officers can be particularly difficult and sometimes
impossible for women and child victims of sexual violence. When these
units are staffed with more female than male officers, victims of violence
have the option of dealing with women police officers and prosecutors.*! The
establishment of such units can enhance reporting and result in an increase
in the number of cases investigated, as such units are more responsive and
effective in dealing with VAW.*> As part of the state’s obligation to address
violence, it is important that once such units are established, all officers
working in those units receive training in gender and human rights to enable
them perform their duties with gender sensitivity and understanding.

The establishment of gender desks or units within police stations, as part of
the state’s response to VAW, is a good practice intervention aimed at making

Box 4.6 Child and family protection units in police stations

Kenya: In Kenya, although every police station is required to establish a gender desk, some stations
have positioned such desks so close to the main report office that the envisaged privacy is lacking. This
is due to lack of space within the police station and financial constraints. Other police stations lack gender
desks and, where they exist, the facilities are poorly staffed and lack adequately trained personnel.43

Rwanda: A Child and Family Protection Unit was established under the Criminal Investigation Department
of the Police in 2001 to provide a victim-referral service.

Tanzania: In Tanzania, the Ministry of Home Affairs together with the Tanzania Police Force developed
guidelines that established the gender and children desk.44 This facility is designed to address cases of GBV
and child abuse in a gender- and child-responsive manner. The desk is situated within the premises of the
police station and managed by trained personnel designated by the Officer Commanding the Station (OCS).
UNICEF Tanzania supported the police in improving the gender desk and in providing training for officers
handling cases of child abuse. The layout and size of the gender desk station includes four rooms: a reception
and an interior room with sufficient privacy for interviewing adults, a child-friendly interview room, and a
resting room for traumatised survivors of violence.

Uganda: In response to increased reports of VAW and children, the Uganda Police Force established Child
and Family Protection Units (CFPU) in police stations, starting with Kampala. These have been replicated
in other stations in the country, with a mandate to deal with cases of child abuse and neglect. These units
have been instrumental in protecting women and children from violence and abuse, as well as educating
the public on laws and legal procedures in such cases.

In 2007, the Committee on the Rights of the Child, considering the report filed by Uganda,** noted that
some districts/police stations lacked trained CFPU police officers and recommended training more
personnel and deploying them evenly throughout the country to protect children from sexual exploitation,
as well as other rights violations.
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the police more responsive to gender-based crimes. Such desks should be
separate from the main police report office or desk in order to ensure that
women survivors of rape and sexual violence can report the offence in a
private environment and to officers who are trained to interview survivors
and investigate the offence in a sympathetic and gender-sensitive manner.

Commission on the Status of Women (CSW) and the due

diligence obligation

The Commission on the Status of Women (CSW) reaffirmed the due
diligence standard and urged all states to: exercise due diligence to prevent,
investigate, prosecute and punish perpetrators of violence against women and
girls and end impunity, and to provide protection and access to appropriate
remedies for survivors of such violence.*®

The Beijing Platform of Action (BPfA) and the due diligence obligation
The BPfA also reiterated the due diligence obligation*” and called on
governments to discharge this obligation through the following measures:

« enacting and reinforcing penal, civil, labour and administrative
sanctions in domestic legislation to punish and redress the wrongs
done to victims;

- adopting, implementing and reviewing legislation to ensure its
effectiveness in eliminating violence against women, emphasising
the prevention of violence and the prosecution of offenders; and

+ ensuring the protection of women subjected to violence, access
to just and effective remedies for such women victims, including
compensation, indemnification of victims, as well as the
rehabilitation of perpetrators.

The due diligence obligation was further reiterated at the five-year review of
the BPfA in 2000,*® where states affirmed that VAW and girls - whether it
occurs in public or private life — is a human rights issue. They highlighted
state responsibility in addressing such violence. Governments were asked
to take all appropriate measures to eliminate discrimination and VAW by
any person, organisation or enterprise and to treat all forms of violence as
criminal offences. The BPfA established three strategic objectives for national
governments in addressing VAW namely:

1. taking integrated measures to prevent and eliminate violence
against women and girls;

2. studying the causes and consequences of VAW and the effectiveness
of preventive measures; and

3. eliminating trafficking in women and assisting victims of violence
due to prostitution and trafficking.
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Within these objectives, governments are required to take concrete actions,
including implementation of international human rights instruments;
adoption and periodic review of legislation on VAW; access to justice;
provision of effective remedies; adoption of policies and programmes to
protect and support women victims of violence; and awareness raising and
education.

In deciding whether the state is culpable for failure to act with due diligence
to prevent the occurrence of violence, it is important that the court pays
special attention to the circumstances in which some women victims of
violence may find themselves — particularly, where those circumstances have
previously been brought to the attention of the authorities and the authorities
have failed to take action, resulting in the victim suffering violence that could
have been prevented in the first place.

As was demonstrated in the South African case of Carmichele v Minister of
Safety and Security & Another,® the obligation of the state to act with due
diligence to protect women from violence includes the duty to prevent such
violence.

Box 4.7 Acting with due diligence to prevent violence

Carmichele v Minister of Safety and Security & Another

In this case, Carmichele (applicant) sued the respondents after she was sexually assaulted by a
man (respondent) who had been released without any security, even though he was awaiting trial for
attempting to rape another woman. The police did not bring this fact to the attention of the prosecutor.
On two occasions, the accused strayed into her home and on a third occasion he was found trying to open
a window. On each occasion, the applicant informed the police and expressed fear that the accused might
harm her or someone else. The police took no action to protect her; neither did they bring this information
to the prosecutor —who could have applied for cancellation of bail and detention of the accused in custody
pending the trial. One day, the accused finally sneaked into the applicant's home, entered the house and
sexually assaulted her, inflicting serious injuries. He was charged and convicted.

The applicant sued the respondents for damages. Both the High Court and the Supreme Court of Appeal
(SCA) dismissed her case, finding that the police did not owe the applicant a legal duty to take steps
to prevent her attacker from causing her harm. She successfully appealed to the Constitutional Court
of South Africa and relied on Art. 8 (1&2) of the Interim Constitution (IC), which provided for the equality
of all persons before the law and the entitlement to equal protection of the law and which prohibited
discrimination of persons for whatever reason.

She also relied on Article 39 of the Constitution of South Africa, which provided that all courts in South
Africa should develop the common law in line with the spirit, purport and objects of the Bill of Rights in
order to promote the spirit, purport and objectives of the said Bill of Rights.

The Constitutional Court found the respondents liable and held that obligations are now placed on the
state to respect, protect, promote and fulfil the rights in the Bill of Rights and, in particular, the rights of
women to have their safety and security protected. Therefore, South Africa had a duty under international
law to prohibit all gender-based discrimination that has the effect of impairing the enjoyment by women

(continued)
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(continued)

of fundamental rights and freedoms and to take appropriate measures to prevent the violation of those
rights.

It was further held that the police, who are the primary agencies of the state, had a responsibility to protect
the public in general, and women and children in particular, against the invasion of their fundamental rights
by perpetrators of violent crime — and they had failed to do so in this case. Although the investigating
officer had a duty to bring to the attention of the prosecutor any matters in his knowledge which could
have helped the court to exercise its discretion to admit the accused to bail or to cancel bail and prevent
violence, the court found that he failed to do so, hence the release of the accused pending trial.

In the case of Van Eeden v Minister of Safety and Security,”® the applicant was sexually assaulted, raped
and robbed by a known serial rapist who had escaped from police custody. Following the decision in the
Carmichele case, the Constitutional Court of South Africa held that the police owed her a legal duty to take
reasonable steps to prevent the escape of, and attack by, the well-known criminal who was in their custody.
They also owed her a legal duty to protect her from violence perpetrated by the serial rapist. Citing Art. 4(d)
of DEVAW and CEDAW Art. 2, it was held that it was the obligation of the state to punish and redress the
wrongs caused to women victims of violence.

Obligation to enact a comprehensive legislation on VAW

Legislation is a powerful tool to address VAW and the absence of legislation
criminalising VAW impedes women victims access to justice. The state
can discharge the due diligence obligation to address violence through the
enactment of legislation on VAW. Such legislation must be comprehensive
and multidisciplinary, criminalising all forms of VAW and providing adequate
punishment for perpetrators. In addition, it must address the various needs
and concerns of victims of violence and provide for support services — e.g.
alternative shelter for women victims of domestic violence and their children,
medical and counselling services for survivors, legal representation and legal
aid, among other services required by victims of violence.’! Consequently,
upon the enactment of such legislation, the state is obliged to review, evaluate
and update such legislation on an ongoing basis to remove provisions that
allow or condone VAW or which increase the vulnerability or victimisation
of victims.®? Provisions that discriminate against complainants in sexual
violence, where the credibility of a complainant is understood to be different
from that of a complainant in any other criminal case, ought to be repealed.
Where such provisions still exist, it is the duty of the court to strike them out
as unconstitutional if the national constitution proscribes discrimination.

Although the police play a crucial role in any co-ordinated response to VAW,
survivors of VAW are often reluctant to make reports to the police for fear of
secondary victimisation or for fear of not being taken seriously by the police.
The callous way in which some police officers handle cases of VAW discourages
reporting and subjects victims to secondary victimisation. It is therefore
important that any legislation on VAW spells out clearly what is required
of police officers, once a report of violence is received at the station. Such
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legislation must provide sanctions for non-compliance. This will help the police
understand that VAW is not an ordinary crime and that the consequences
of such violence are grave. It will also enhance their understanding that
complaints of VAW require prioritisation and a swift response. This is
important, because failure by the police to act with due diligence to investigate
will attract liability in damages and other remedies on the part of the state.
Both the Uganda Domestic Violence Act, 2010, and the Kenya Protection
against Domestic Violence Act, 2015, spell out the duties of police officers
once a woman victim of violence makes a report of such violence.

Box 4.8 Duties of police under a domestic violence law

Duties of police officers under the Uganda Domestic Violence Act, 2010°3

The Uganda Domestic Violence Act provides that a police officer to whom a complaint of domestic
violence is made or who investigates the complaint shall assist the victim, including giving assistance or
advice in obtaining shelter. If the victim has signs of physical or sexual violence, it is the duty of the police
officer to ensure that the victim undergoes medical examination and receives treatment. The officer shall
also advise the victim of the right to lodge a criminal complaint and the right to apply for relief under the act.

In addition, the officer is required to offer procedural guidance and any assistance that the victim may
require. It is the further duty of a police officer to record a statement from the victim or the victim's
representative on the nature of the domestic violence.

However, where a victim or a victim's representative desires, the statement shall be taken by a police officer
of the same sex as that of the victim. No doubt this is to create a conducive atmosphere within which the
victim can recount her experience. This law makes no sanctions where a police officer fails to comply with
these provisions. However, these provisions are good practice because they hold the state, through its
agents, accountable if they are breached.

Duties of police officers under the Kenya Protection Against Domestic Violence Act, 20154

The Protection Against Domestic Violence Act, 2015 sets out the duties of police officers in relation
to domestic violence. These are the same as set out in the Uganda Domestic Violence law. The only
departure is that under the Uganda law, if the victim desires, it is mandatory that the statement on the
nature of domestic violence be recorded by a police officer of the same sex as that of the victim.>> On
the contrary, section 6(2) of the Kenyan law, which deals with the making of a statement, is not worded in
mandatory terms. Rather, it provides that if the complainant desires, the person to whom the complainant
makes a statement may be a person of the same sex. This leaves room for statements to be recorded by
male officers, before whom victims may not feel comfortable to narrate their experiences.

Obligation to provide integrated support services

The provision of criminal law sanctions alone is not sufficient in addressing
VAW. In addition to punishing perpetrators, the law must deal with
the structural hurdles that inhibit efficient management of the cases. In
particular, the law enacted must provide what is known as a ‘one-stop-shop’
model of service provision and ensure that it is implemented. This is part of
the state’s discharge of its due diligence obligation. ‘One-stop-shops’ provide
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in one place the various resources available to victims of gender-based
crimes: the police gender unit; investigators; medical facilities (testing and
examination) and medical treatment; the prosecutor; the trauma counselling

services; and other relevant facilities. This contributes to a more effective and
efficient investigation and prosecution process, by ensuring that proper forms
and certificates are filled, tests taken and evidence preserved. It also greatly
supports the victim as she navigates the justice system.

Box 4.9 Model of integrated victim support services

The Nairobi Women's Hospital's Gender Violence Recovery Centre®®

The Gender Violence Recovery Center (GVRC) at the Nairobi Women's Hospital is among the early 'One-
Stop Facilities' providing free medical and psychosocial support to survivors of gender-based violence in
East and Central Africa. The GVRC has developed a computerised data management system on GBV in
Kenya. This data has been used to influence key national initiatives, including the enactment of the Sexual
Offenses Act, 2006, and the establishment of other recovery centres in the country. The centre collects
and preserves evidence and information crucial for bringing to justice those responsible for GBV.

Kenyatta National Hospital Gender-Based Violence Recovery Center

The Gender-Based Violence Recovery Center (GBVRC) at Kenyatta National Hospital (KNH) in Nairobi
is a good practice attempt by the Government of Kenya in addressing sexual/gender-based violence.
The centre is a public—private partnership between the Ministry of Health and the International Center for
Reproductive Health (ICRH), set up in 2007 to complement and strengthen services available at the Coast
Provincial General Hospital (CPGH), as it was then known. The centre has developed initiatives to provide
comprehensive and continuous quality care for survivors of rape, sexual violence and sexual exploitation, as
outlined in the 'National Guidelines on Management of Sexual Violence in Kenya'.

Services provided at the KNH Gender-Based Violence Recovery Center:

Medical: Medical services provided include: management of physical injuries, provision of post-exposure
prophylaxis (PEP) to prevent HIV transmission, emergency contraceptive pills (ECP), prevention and
treatment of sexually transmitted infections (STls), forensic collection and management (collection of
physical evidence and samples) and filling in of post-rape care (PRC) and P3 (Police Form 3) forms.

Psychosocial care: Services provided under psychosocial care include trauma counselling for the survivor
and family/relatives, HIV counselling and testing (HCT) and adherence counselling.

Legal counselling and support: Legal counselling and support includes referral to the police to
investigate with a view to prosecution, and preparing survivors to attend court and give evidence. Centre
representatives attend court and watch the brief during the hearing.

Referral for specialised services: In the event that a survivor requires specialised medical or psychosocial
services, the GBVRC, by making referrals, assists the survivor to access such services, including legal
services.

Other one-stop centres established elsewhere in the country include: the Center for Assault and Recovery
(CARE) situated at the Moi Teaching and Referral Center in Eldoret; the Coast General Hospital GBV
Recovery Center; the Taita Taveta District Hospital GBVRC and Biafra Clinic in Eastleigh, Nairobi; and all
county hospitals country wide.

(continued)
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(continued)

Uganda

Similar centres have also been established at the Jinja District Hospital and Mulago Hospital in Kampala,
Uganda.

Rwanda

Rwanda's police-managed ISANGE One Stop Centre: The One Stop Centre for Survivors of Child,
Domestic and Gender-Based Violence, established in 2009, is based in the Kacyiru Police Hospital, Kigali.
'ISANGE’ (meaning 'feel welcome and free' in Kinyarwanda) was initiated through a partnership between
the Rwanda National Police Health Services and the United Nations in Rwanda, with support from UNIFEM
(now UN Women), the UN Population Fund (UNFPA) and UNICEF.>” The centre offers a range of services,
including protection from further violence, crime investigation, medical testing and court referrals, as well
as treatment for physical and psychological trauma, in comfortable and confidential facilities.

Supplementary instruments to address VAW

Supplementing international human rights treaties on the use of due
diligence are other international instruments which create obligations for
state parties to enact legislation addressing violence against women. These
include the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially women and children.

This protocol supplements the UN Convention Against Transnational
Organized Crime (‘the Palermo Protocol’) and the Rome Statute of the
International Criminal Court (‘the Rome Statute’).

Box 4.10 State obligations under the Palermo Protocol
Adopt necessary legislative and other measures to establish trafficking in persons as a
criminal offence when committed intentionally (Article 5)

Ensure that their domestic legal or administrative system contains measures that provide to
victims information on court and administrative proceedings and assistance to enable their views
and concerns to be presented and considered during criminal proceedings (Article 6)

- Ensure that their domestic legal systems contain measures that offer victims the possibility of
obtaining compensation for damage suffered (Article 6)

4.3 State obligations under regional humanrights treaties

States supplementing international human rights treaties and regional
human rights systems have adopted treaties that condemn VAW and children
and promote gender equality. These establish the same obligations as the
international instruments - to prevent VAW and to protect women and
children from all forms of violence. At the regional level, the East African
states have also ratified, among others: the African Charter on Human and
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People’s Rights, the Convention against Torture, the African Charter on the
Rights and Welfare of the Child, and the African Union (AU) Declaration
on Gender Equality in Africa. The states must therefore be taken to be
committed to protecting the rights of women and children. The obligations
inherent in the instruments include protecting women and girls from
discrimination and all forms of violence by taking all measures, including
the enactment of legislation, policies and adopting national plans of action to
address and protect women from violence.

African Charter on the Rights and Welfare of the Child

The African Charter on the Rights and Welfare of the Child (ACR&WC)*
offers children protection against harmful social and cultural practices (Art.
21). It creates an obligation on the part of states parties to the charter to take
appropriate measures to abolish harmful social and cultural practices which
affect the welfare, dignity, normal growth and development of the child and, in
particular, those customs and practices prejudicial to the health or life of the
child, including those which discriminate against the child on ground of sex.
Child marriage is prohibited and state parties are required to enact legislation
to specify the minimum age of marriage to be 18 years.” Further, the charter
requires state parties to take measures to prevent and protect children from
sexual exploitation and the use of children in: prostitution or other sexual
practices, and pornographic activities, performances and materials.®

African Charter on Human and People's Rights

The African Charter on Human and People’s Rights (the Banjul Charter),5!
ratified by all the Commonwealth member countries in East Africa,
recognises, in Article 6, the right to liberty and to the security of the person.
It provides that a person can only be deprived of this right for reasons and
conditions previously laid down by law. In Article 2, it echoes the principle
of equality before the law and equal protection. Article 8 specifically provides
for equality of men and women before the law and equal protection and
benefit of the law. State parties are required to take all appropriate measures
to ensure effective access by women to judicial and legal services, including
legal aid. This includes women victims who suffer all forms of violence.

Protocol to the Banjul Charter

The Protocol to the Banjul Charter®* is specific to women and provides for
the entitlement of every woman to respect for her life and the integrity and
security of her person. It prohibits all forms of exploitation, cruel, inhuman
or degrading punishment and treatment, and creates an obligation for state
parties to enact legislation and take other measures to prohibit, prevent,
eliminate and punish perpetrators of all forms of violence against women.




126 Judicial Bench Book on VAW in Commonwealth East Africa

Protocol to the African Charter on Human and People’s Rights on the
Rights of Women in Africa

The Protocol to the African Charter on Human and People’s Rights on the
Rights of Women in Africa (the Maputo Protocol),*® signed by all the four East
African Commonwealth member countries, addresses violence against women
in many of its provisions and establishes obligations related to legal reform. It
requires state parties to adopt and implement appropriate measures to protect
women from all forms of violence, particularly sexual and verbal violence.

The right to life, integrity and security of the person is guaranteed in Article
4, which prohibits all forms of exploitation, cruel, inhuman or degrading
treatment or punishment, and requires the state to take appropriate and
effective measures to do the following, among others:

(a) Enact and enforce laws to prohibit all forms of violence against
women, including unwanted or forced sex, whether the violence
takes place in private or public (Article 4(2) (a)).

(b) Adopt such other legislative, administrative, social and economic
measures to ensure the prevention, punishment and eradication of
all forms of violence against women (Article 4(2) (b)).

(c) Identify the causes and consequences of violence against women
and take appropriate measures to prevent and eliminate such
violence (Article 4(2) (¢)).

(d) Punish perpetrators of violence against women and implement
programmes for the rehabilitation of victims of such violence
(Article 4(e)).

(e) Establish mechanisms and accessible services for effective
information, rehabilitation and compensation for victims of
violence against women (Article 4(f)).

(f) Prevent and condemn trafficking in women, prosecute the
perpetrators of such trafficking and protect those women who are
most vulnerable (Article 4(g)).

(g) Provide adequate budgetary and other resources for the
implementation and monitoring of actions aimed at preventing
and eradicating violence against women.

In Article 5, the protocol addresses harmful practices and creates an obligation
on the part of state parties to prohibit, through legislative and other measures,
and to condemn all forms of harmful practices which negatively affect the
human rights of women. The protocol explicitly refers to FGM and requires
states parties to prohibit, through legislation backed by sanctions, all
forms of female genital mutilation, scarification, medicalisation and para-
medicalisation of FGM and all other practices in order to eradicate them.
Further obligations created by the protocol include protection of women who
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are at risk of being subjected to harmful practices or all the other forms of
violence, and providing support to women victims of harmful practices.

Such support includes: health services, legal and judicial support for victims,
as well as emotional and psychological counselling.* Most importantly, the
protocol requires states parties to commit themselves:

to modify the social and cultural patterns of conduct of women and men,
through public education, information, education and communication
strategies with a view to achieving the elimination of harmful cultural and
traditional practices and all other practices which are based on the idea of
the inferiority or superiority of either of the sexes, or on stereotyped roles
for women and men.%

AU Declaration on Gender Equality in Africa

Another regional instrument creating obligations for governments is the AU
Declaration on Gender Equality in Africa, adopted by the Heads of State and
government of member states of the African Union in Addis Ababa, Ethiopia,
in July 2004.

Member states confirmed their commitment to the principle of gender
equality and other commitments and principles set out in the various
regional and international instruments on human and women’s rights. They
undertook to, among others, discharge various obligations, including: taking
the lead in public campaigns against GBV; creating awareness of legislation
relating to VAW and enforcing all laws relating to VAW in all its forms;
mounting campaigns against the recruitment of child soldiers and abuse
of girl children as wives and sex slaves; and implementing legislation on
women’s land, property and inheritance rights, including the right to housing.

Human trafficking is a form of violence that is on the increase in the world
and CEDAW has established the obligation, on the part of state parties, to
take appropriate measures to suppress all forms of traffic in women and
exploitation of prostitution.®

The Maputo Protocol requires state parties to act appropriately and effectively
to prevent and condemn trafficking in women, to prosecute the perpetrators
of such trafficking and protect those women who are most at risk.®” By virtue
of their circumstances, elderly women and women with disabilities are more
vulnerable to violence. State parties are required to protect such women from
sexual abuse, discrimination and all other forms of violence.%®

Treaty for Establishment of the East African Community

The Treaty for the Establishment of the East African Community (EAC), as
amended on 14th December 2006 and 20th August 2007, established the East
African Court of Justice as one of its organs (Article 9).




128 Judicial Bench Book on VAW in Commonwealth East Africa

The court is a judicial body with initial mandate over interpretation and
application of the treaty to ensure compliance by EAC partner states,
including Kenya, Uganda, Rwanda and Tanzania. Any legal and natural
person resident in the partner states may refer to the court for determination,
the legality of any act, directive or decision of a partner state. The treaty did
not assign the court mandate to determine cases of human rights violations;
however, upon extension of mandate, it would have such other original,
appellate, human rights and other jurisdiction to be determined by the
Council at a suitable subsequent date. To this end, the partner states were
required to conclude a protocol to allow for the extended jurisdiction.

Although presently the court lacks jurisdiction to entertain cases on human
rights violations, it has not shied away from adjudicating over matters
touching on human rights - as was the case in James Katabazi & others v
Secretary General of the EAC & Another.® Once the court is granted the
mandate to determine cases of human rights violations, it will be possible for
women victims of violence to seek redress in the court.

4.4 Obligations under international criminal law

The Rome Statute of the International Criminal Court (‘the Rome Statute’)
classifies GBV as a crime under international criminal law. ‘Rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilisation or any
other form of sexual violence of comparable gravity, committed ‘as part of
a widespread or systematic attack directed against any civilian population’
are classified as crimes against humanity. Article 8(2)(b)(xxii) of the statute
classifies these offences as serious violations of the laws and customs
applicable to international armed conflicts and therefore classified as war
crimes. Since it is the duty of every state to exercise its criminal jurisdiction
over those responsible for international crimes, it is ‘essential for all States
Parties, as well as other states, to amend existing legislation or enact new
legislation defining the crimes in accordance with international law’.

Under the statute, individuals may now be held directly accountable under
international law, for serious acts of VAW committed in the context of armed
conflict. It makes provision for compensation to be paid to victims of such
violence.

Other initiatives addressing VAW include intergovernmental conferences and
summits that have reaffirmed the commitment to eliminate VAW. The 1994
Cairo International Conference on Population and Development recognised
that the elimination of VAW is necessary for the empowerment of women. It
called on countries to take full measures to eliminate, among others, all forms of
violence against women, adolescents and girls. At the Millennium Summit held
in 2000, Heads of State and Government resolved to combat all forms of VAW.
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Table 4.1 shows the status of some of the leading regional and international
instruments, relevant to VAW, which each of the four East African
Commonwealth member countries are party to by way of signature,
succession, accession or ratification.

4.5 National legal mechanisms

Over the past two decades, many states have adopted or improved legislation
to prevent and respond to VAW, pursuant to the obligation on the state to
enact legislation on VAW. Laws increasingly criminalise such violence, ensure
the prosecution and punishment of perpetrators, empower and support
victims, and strengthen prevention. Victims are also benefiting from civil
remedies. National legislative mechanisms responding to or impacting
on VAW range from instruments that guarantee protection of the broad
range of human rights to statutory law on domestic violence, SGBV, crime,
discrimination and marriage, as well as laws on procedural aspects of the rule
of law in any given jurisdiction.

4.5.1 National constitutions

The Constitutions of Kenya, Rwanda, Uganda and Tanzania have addressed
VAW by embracing the principle of equality of all persons before the law,
non-discrimination and equal protection of the law in their respective Bills
of Rights. This includes the full and equal enjoyment of all fundamental
rights and freedoms on a basis of equality of all persons.”’ Direct or indirect
discrimination by the state’! or by an individual, or any person on any
ground including age or sex is also prohibited.”?

The Constitution of Kenya

The Constitution of Kenya 2010 contains crucial provisions that provide
evidence that VAW is not tolerable or allowed by the law. Notable among
these are:

(a) Article 159(2), which provides that in exercising judicial authority,
the courts and tribunals shall be guided by the following
principles: justice shall be done to all, irrespective of status;
justice shall not be delayed; alternative forms of dispute resolution
including reconciliation, mediation, arbitration and traditional
dispute resolution mechanisms shall be promoted, subject to a
condition that traditional dispute resolution mechanisms shall
not be used in a way that is repugnant to justice and morality
or results in outcomes that are repugnant to justice or morality;
justice shall be administered without undue regard to procedural
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Table 4.1 Instruments and the status of each of the four states

Instrument Kenya Rwanda Tanzania Uganda

Abolition of Forced Labour Convention N N N N

African Charter on Human and People's Rights v v v N

African Charter on the Rights and Welfare of the N v v N
Child

African Union Convention for the Protection and — v v N
Assistance of Internally Displaced Persons in
Africa

African Youth Charter = v = v

Amendment to Article 43(2) of the Convention on v v - v
the Rights of the Child

AU Convention Governing the Specific Aspects of v v v N
Refugee Problems in Africa

Charter of the United Nations v v v v

Constitutive Act of the African Union v v v v

Convention Against Discrimination in Education = v v v

Convention against Torture and Other Cruel, N N - N
Inhuman or Degrading Treatment or Punishment

Convention for the Suppression of the Trafficin = v = =
Persons and of the Exploitation of the
Prostitution of Others

Convention on Consent to Marriage, Minimum Age = v - -
for Marriage and Registration of Marriages

Convention on Internally Displaced Persons v v v N
(Kampala Convention), 2009 [Not yet in force]

Convention on the Elimination of All Forms of v v v N
Discrimination against Women (CEDAW)

Convention on the Nationality of Married Women - v v N

Convention on the Political Rights of Women = N v N

Convention on the Prevention and Punishment of = N N N
the Crime Of Genocide

Convention on the Rights of Persons with v v - N
Disabilities

Convention Relating to the Status of Refugees v v v v

Covenant on Civiland Political Rights v v v N

Covenant on the Rights of the Child

International Convention on the Protection of the v v v N
Rights of All Migrant Workers and Members of
Their Families

International Covenant on Civil and Political Rights v v v v

International Covenant on Economic, Social and v v v N
Cultural Rights

(continued)
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Table 4.1 Instruments and the status of each of the four states
(continued)

Instrument Kenya Rwanda Tanzania Uganda

Optional Protocol to the Convention Against = v = -
Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment

Optional Protocol to the Convention on the — v N —
Elimination of All Forms of Discrimination
against Women, 1999.

Optional Protocol to the Convention on the Rights v v v v
Of Persons With Disabilities, 2006.
Optional Protocol to the Convention on the Rights v v = v

of the Child on the Sale of Children, Child
Prostitution and Child Pornography

Optional Protocol to the Convention on the Rights v v = v
of the Child on the Involvement of Children In
Armed Conflict

Optional Protocol to the Convention on the Rights = = = =
of the Child on a communications procedure

Protocol of the Court of Justice of the African v v v N
Union

Protocol on Amendments to the Constitutive Act Vv v v N
of the African Union

Protocol on the Statute of the African Court of v v v N
Justice and Human Rights

Protocol to Prevent, Suppress and Punish v v v v
Trafficking in Persons, Especially Women and
Children

Protocol to the African Charter on Human and N N N N
People's Rights on the Rights of Womenin
Africa, 2003

Protocol to the African Charter on Human and Vv v v N

People's Rights on the Establishment of an
African Court on Human and People's Rights

Rome Statute of the International Criminal Court, Vv v v N
1998
Second Optional Protocol to the International = v = =

Covenant on Civil and Political Rights, aiming at
the abolition of the death penalty, 1989

United Nations Convention against Transnational v v v N
Organized Crime

Universal Declaration of Human Rights N N N v

Key to table: v/ State party; — Not a state party
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technicalities; and the purpose and principles of this constitution
shall be protected and promoted.

(b) The Bill of Rights under chapter four (specifically Articles 19 -
Rights and fundamental freedoms; 20 - Application of Bill of
Rights; 21 — Implementation of rights and fundamental freedoms;
22 - Enforcement of Bill of Rights; 23 — Authority of courts to
uphold and enforce the Bill of Rights; 25 - Fundamental Rights
and freedoms that may not be limited; 26 - Right to life; 27 -
Equality and freedom from discrimination; 28 - Human dignity;
29 - Freedom and security of the person; 30 — Slavery, servitude
and forced labour; 32 - Freedom of conscience, religion, belief
and opinion; 33 - Freedom of expression; 37 - Assembly,
demonstration, picketing and petition; 39 — Freedom of movement
and residence; 40 — Protection of right to property; 41 — Labour
relations; 43 — Economic and social rights; 44 — Language and
culture; 45 — Family; 47 — Fair administrative action; 48 — Access to
justice; 50 — Fair hearing; 159 - Judicial authority.

Under Article 20, courts are required to develop the law to the extent that
it does not give effect to a right or fundamental freedom; and adopt the
interpretation that most favours the enforcement of a right or fundamental
freedom. In interpreting the Bill of Rights, a court, tribunal or other
authority shall promote the values that underlie an open and democratic
society based on human dignity, equality, equity and freedom; and the spirit,
purport and objects of the Bill of Rights. Under Article 23(1), the High
Court has jurisdiction in accordance with Article 165 to hear and determine
applications for redress of a denial, violation or infringement of, or threat to,
a right or fundamental freedom in the Bill of Rights.

In order to enhance equality and freedom from discrimination, the
Government of Kenya is obliged under the constitution, Article 27(8), to
take legislative and other measures to implement the principle that not
more than two-thirds of the members of elective or appointive bodies
shall be of the same gender. This principle is aimed at having women
assume positions in such bodies and take part in the development
of the country. The right to freedom and security of the person is also
protected by the constitution. This includes the right not to be subjected
to: violence from public or private sources, physical or psychological
torture, and the right not to be treated or punished in a cruel, inhuman or
degrading manner.”?

Article 44(3) prohibits a person from compelling another person to perform,
observe or undergo any cultural practice or rite. This includes harmful
traditional cultural practices like FGM, child marriages and forced marriages.
Article 45(2) of the Constitution of Kenya provides for the right of every
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person to marry a person of the opposite sex based on the free consent of
the parties, while Article 45(3) provides for equal rights at the time of the
marriage, during the marriage and at the end of marriage.

It sets the minimum age of marriage at 18 years, thus prohibiting child
marriages. Under Article 45(4), parliament is required to enact legislation
recognising: marriages concluded under any tradition, or system of religious,
personal or family law; and any system of personal and family law under any
tradition or adhered to by persons professing a particular religion.

In Article 53, children are protected from abuse, neglect, harmful cultural
practices, all forms of violence, inhuman treatment and punishment,
and harmful or exploitative labour, while the right of every child to free
and compulsory basic education is also protected in the same article. The
constitution further recognises the vulnerability of certain members of
the society, who are entitled to special protection and treatment through
affirmative action. These include persons with disabilities, the young,
minorities and marginalised groups, and older members of the society.”*

At least 5 per cent of members of the public in elective and appointive bodies
should be persons with disabilities,” while - through affirmative action - the
state has undertaken to ensure that minorities and marginalised groups are
provided access to employment opportunities (Article 56). Article 57 requires
the government to take measures to ensure that elder members of the society
live free from abuse and receive reasonable assistance from their family and
the state.

Regarding land ownership and access thereto, the Constitution of Kenya
recognises inequalities in land ownership and access. In Article 60, it
provides that while land in Kenya shall be held, used and managed in a
manner that is equitable, efficient and productive, this will be in accordance
with, among other principles, the principle of elimination of gender
discrimination in law, customs and practices related to land and property in
land. This provision promises women equal protection of the law in matters
of land ownership, land inheritance and access to land.

Constitution of the Republic of Rwanda

The Constitution of Rwanda guarantees: the equality of men and women
(Art. 10); provides that discrimination of whatever kind in any form is
prohibited and punishable by law (Art. 11); the right to physical and mental
integrity, and protection from torture, physical abuse or cruel, inhuman or
degrading treatment (Art. 15); and equality before the law, which means,
without any discrimination, equal protection of the law (Art. 16). This
constitution also offers provisions on familial issues, such as marriage
and children (Art. 26-28). Moreover, the constitution provides for the
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establishment of the Gender Monitoring Office, an independent public
institution on matters relating to gender equality (Art. 185).

The Constitution of the Republic of Tanzania

The Constitution of the United Republic of Tanzania contains equality
and non-discrimination clauses, which offer protection from violence
and discrimination (Articles 12 and 13). Article 24 guarantees the right to
ownership of property by both men and women, while the right to life is
protected by Article 14.

In the concluding observations of the CEDAW Committee regarding the
combined 4th-7th periodic reports by Tanzania, the committee noted that it
had much earlier recommended that VAW in all its forms be criminalised and
that shelters for women who have been subjected to violence be established.
Consequently, Tanzania had taken legislative measures to combat VAW.

The Constitution of Uganda

The Constitution of Uganda, Article 33(1) provides that ‘women shall be
accorded full and equal dignity of the person with men’ Article 33(2) further
provides that the state shall provide the facilities and opportunities necessary
to enhance the welfare of women to enable them to realise their full potential
and advancement. All laws, cultures, customs or traditions which are against
the dignity, welfare or interest of women, or which undermine their status,
are prohibited by Article 33(6) of the Constitution of Uganda (Article 24, 31,
33). Article 21(1) provides for equality and freedom from discrimination of
all persons.

The Constitution of Uganda also provides for equality of all persons
before and under the law in all spheres of political, economic, social and
cultural life, and all persons are entitled to enjoy equal protection of the
law. Discrimination on the ground of sex, race, colour, ethnic origin, tribe,
birth, creed or religion, or social or economic standing, political opinion or
disability is prohibited, while Article 22 protects the right to life. Subjecting
a person to any form of torture, cruel, inhuman or degrading treatment or
punishment is prohibited by Article 24.

4.5.2 Statutorylaw on VAW in East Africa

It is noteworthy that none of the Commonwealth member countries in East
Africa have enacted single pieces of legislation to address the entire spectrum
of VAW. However, laws that address domestic violence or GBV have been
enacted. Additionally, existing criminal and civil law provides varying forms
of protection. For ease of reference, the applicable statutory provisions on
VAW have been reduced into tabular form (see Table 4.2).
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Policy instruments/guidelines and action plans to address VAW

Kenya

Apart from legislation, the Government of Kenya has adopted other
initiatives to address violence against women. These include: policy
instruments, guidelines and plans of action, among other initiatives.

The Policy Framework on Sexual Violence in Kenya:

The Policy Framework on Sexual Violence is governed by the National
Guidelines on Medical Management of Sexual Violence/Rape in Kenya 2009
(2004), revised edition.

The guidelines are designed to give general information about the medical
management of sexual violence and have set standards for comprehensive
care of survivors of sexual violence. To healthcare workers who come in
contact with survivors of sexual violence, the guidelines are a practical
reference source for service delivery. The guidelines address the medical,
psychosocial, legal and humanitarian aspects of sexual violence, to ensure
the needs of survivors of sexual violence are addressed as far as possible.
Recognising that children form a significant proportion of survivors of
sexual violence, the guidelines make special provisions that address the
unique aspects of their needs distinct from those of adults. These guidelines
are available in health facilities and their implementation is expected to
comprehensively address the needs of survivors of sexual violence in Kenya.
Kenya has also developed a trainer’s manual for rape trauma counsellors
(2006) and a trainer’s manual on clinical care for survivors of sexual violence.
These are interventions addressing VAW.

National Policy on Abandonment of FGM:

Other initiatives addressing VAWG include the National Policy on
Abandonment of Female Genital Mutilation, which was approved by Cabinet
on 26 June 2010 and the National Plan of Action against sexual exploitation
of children in Kenya (2013-2017).

National Action Plan for the Abandonment of FGM (2008-2012):

The National Action Plan for the Abandonment of FGM (2008-2012)
was developed by the Ministry of Gender, Children and Social Services in
co-operation with the National Committee on Abandonment of Female
Genital Mutilation (NACAF). It provides a strategy to create awareness of the
harmful effects of the practice of FGM, targeting those who perform FGM
and the girl child by making provision for alternative rites of passage. The
action plan is implemented under the stewardship of the Anti-FGM Board,
which is Government funded.

In approving the National Policy on Abandonment of FGM, and the action
plan, the government demonstrated its commitment to the promotion of
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gender equality, as envisioned in Vision 2030 whose social pillar focuses
on gender, youth and vulnerable groups. It emphasises the importance of
reducing vulnerability through the prohibition of retrogressive practices such
as female genital mutilation for the empowerment of women and girls.

National Reproductive Health Policy (2007)

This policy identifies priority interventions to include programmes that
ensure access to quality treatment and rehabilitative reproductive health
services for survivors of sexual gender-based violence.

The policy also identifies promotion of households and community
participation programmes as being critical in addressing harmful cultural
practices. Other initiatives that address violence against women and girls
include: The Plan of Action for Kenyas Adolescent Reproductive Health
and Development Policy (2005-2015); National Action Plan on Counter
Trafficking in Persons (2011); National Gender Action Plan on accelerated
country action on HIV/AIDS for women and girls, the HIV and AIDS
Strategic Plan (2009/10-2012/13); National Reproductive Health and HIV
and AIDS integration Strategy — August 2009; National Reproductive Health
Policy Enhancing Reproductive Health Status for all Kenyans, October 2007;
and the 2003 Adolescent Reproductive Health and Development Policy.

National Steering Committee on Counter Trafficking in Persons

In 2012, the government established the National Steering Committee
on Counter Trafficking in Persons to monitor the implementation of the
Counter Trafficking in Persons Act, while a National Plan of Action (NPA)
has been developed as a measure to respond to trafficking in persons. Among
the strategies of the action plan is the rescue of women and child victims of
trafficking and to provide psychosocial support, rehabilitation, reunification
and reintegration services to victims.

The Directorate of Gender

The Gender Directorate is charged with the overall responsibility of
promoting and co-ordinating gender equality initiatives. The government has
established Gender Units in government ministries and state corporations to
spearhead gender mainstreaming, including integration of SGBV initiatives
in the various departments.

The National Gender and Equality Commission

The National Gender and Equality Commission is the successor in title to the
Kenya National Human Rights and Equality Commission, established by Article
59 of the constitution. Among its functions are: to promote gender equality and
freedom from discrimination in accordance with Article 27 of the constitution;
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and monitor, facilitate and advise on the integration of the principles of equality
and freedom from discrimination in all national and county policies, laws and
administrative regulations in all public and private institutions.

In essence, the commission provides oversight over the government in its
obligation to provide protection and promotion of the rights of women,
children, youth, the elderly, minorities and persons with disabilities, and
other vulnerable members of the community.

Rwanda

The Government of Rwanda is highly committed to the cause of gender
equality and women’s empowerment, as transpired in the June 2003 National
Constitution, the National Gender Policy, the ratification of CEDAW, the
implementation of the Beijing Platform of Action (BPFA), the Vision 2020
and the Economic Development and Poverty Reduction Strategy (EDPRS),
which highlight gender as a cross-cutting issue and work towards the
reduction of gender-based inequalities and promotion of gender equality and
equity in all areas.”

Since 2006, the Ministry of Justice has opened Access to Justice Bureaus
(Maisons d’Acceés a la Justice [MA]]) in each of the 30 districts staffed by 90
lawyers (three lawyers per district) to provide improved universal access to
legal advice and assistance. Specific desks have been established in the MAJ
to deal with legal assistance for women, especially related to cases of gender-
based violence.””

Rwanda has several governmental departments that play a role in combating
gender-based violence. Rwanda’s Ministry of Gender and Family Promotion
oversees, implements, monitors and evaluates the National Policy Against
Gender-Based Violence and implements the National Strategic Plan for
fighting gender-based violence for the years 2011-2016, which includes
objectives and co-operation among a variety of multisectoral stakeholders —
including governmental ministries such as the Ministry of Justice, Ministry
of Education, Ministry of Health and several others, as well as the Rwanda
National Police, local governments, NGOs, the media and the private sector.”®
The Ministry of Gender and Family Promotion, the Gender Monitoring
Office and the National Women Council, respectively: co-ordinate the
implementation of national policies and programmes regarding the
advancement of women; monitor that implementation of the fundamental
principles of gender are respected in all organs at the governmental,
private, non-governmental and religious levels and in national policy and
programmes intended to ensure the promotion of gender equality; and the
mobilisation of women to participate in national development.
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Land Policy 2004

The Land Policy adopted in 2004 prohibits all forms of discrimination, such
as that based on sex in relation to access to land and the enjoyment of real
rights.

Labour Policy

The policy on labour in Rwanda prohibits discrimination on the grounds of
gender, marital status or family responsibilities.

The National Gender Policy:

This policy establishes the National Gender Cluster as a co-ordination
mechanism that aims at supporting the Government of Rwanda in promoting
gender equality and utilising partnership synergies to improve gender
interventions in the elimination of discrimination against women.”®

Other policies include: the Vision 2020 policy, which highlights gender as
one of the cross-cutting themes, together with HIV/AIDS, the environment
and information and communication technologies (ICTs); the Economic
Development and Poverty Reduction Strategy (EDPRS); and the National
Gender Policy and the Decentralization Policy.®

Tanzania

In addition to the various legislations, Tanzania has adopted other initiatives
and established institutions to address VAW. These include: national policy
instruments, national plans of action and the Tanzania Commission for
Human Rights.

National Plan of Action to Combat VAW

The Government of Tanzania is signatory to the Southern African
Development Community (SADC) Declaration on Gender and Development
(1997) and its Addendum on the Prevention and Eradication of Violence
against Women and Children (1998). The declaration is a commitment
by SADC member states, placing gender on the agenda of the SADC
programme of action and community building initiatives. Both the SADC
declaration and the addendum have been translated into Kiswahili to make
them user friendly to the majority of Tanzanians at the grassroots level.

Based on the declaration and addendum, the government initiated the
preparation of the National Plan of Action to combat violence against women
and children. It was developed in 2001 and disseminated to stakeholders. The
plan of action provides strategies and activities to be implemented by various
stakeholders. It focuses on legal, socioeconomic, cultural and political
services and education, training and awareness raising.
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National Plan of Action (NPA) in combating FGM

Based on the NPA in combating violence against women, a National Plan of
Action in combating FGM and various programmes were also developed.

The National Plan of Action to combat FGM (2001-2015) was developed
to provide guidance on the elimination of female genital mutilation. In
implementing the NPA on FGM, various activities were undertaken which
include: training of school teachers in order to integrate the knowledge in
schools’ curricular and sensitisation of communities through campaigns,
media programmes, seminars, workshops, drama, books and leaflets on the
harmful effects of FGM. Awareness raising on the existing laws against FGM
is also provided.

National Development Vision 2025

The National Development Vision 2025, adopted in the year 2000, aims
at attaining gender equality and the empowerment of women in all
socioeconomic and political relations and culture by the year 2025.

Tanzania Commission for Human Rights

Established in 2001, the Commission for Human Rights and Good
Governance has the mandate to investigate allegations involving the violation
of human rights and to disseminate information on human rights, including
womens rights. The commission also promotes harmonisation of national
legislations, and monitors adherence of the constitution to human rights
standards enshrined in human rights treaties to which Tanzania is a state
party. A special gender desk, dealing with public education and women’s
rights, was established within the commission in 2004.

Education Sector Development Programme (2000-2015)

The Education Sector Development Programme incorporates the objective
of providing education to all women and men by 2015 and other special
programmes to promote the education of girls, in collaboration with
development partners and NGOs. Such programmes include a training fund for
Tanzanian women and community-based education for girls (the building of
hostels and boarding schools and setting up of educational trust funds for girls).

Uganda

In addition to legislation, Uganda has adopted other initiatives to address
VAW. These include national policy instruments, national plans of action and
strategic plans.

The main national policies relating to VAW are: the National Gender Policy
(2007); the National Gender Action Plan; the Social Development Plan to
monitor the implementation of the Convention for the period 2007-2010;
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the National Equal Opportunities Policy and Action Plan; and the National
HIV/AIDS Strategic Plan. The goal of all these policies and action plans is

to

address gender equality and justice, women’s empowerment and the

elimination of discrimination. The Ministry of Health in Uganda has
developed a manual on clinical management of gender-based violence
survivors. The manual provides guidelines to all health workers on how to

deal with victims of sexual gender-based violence.
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