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TRAFFICKING IN PERSONS: WITH SPECIAL REFERENCE TO THE COMMERCIAL
SEXUAL EXPLOITATION AND ABUSE OF
WOMEN AND CHILDREN

Paper by the Commonwealth Secretariat

INTRODUCTION

1. This paper gives an overview of the
problem of trafficking and the commercial,
sexual exploitation and abuse of women and
children. It is based on the information collated
for the World Congress Against Sexual
Exploitation of Children in August 1996 and is
intended to raise the awareness of Law
Ministers on the existence of the problem and
on the measures that can be adopted to combat
the problem effectively.

TRAFFICKING

2. Tratficking or the illegal moving and
selling of human beings across countries and
continents in exchange for financial gain or
other compensation, has long been outlawed by
most national legislation and international
human rights conventions. It is marked as the
third most serious illegal trade after drugs and
weapons, trafficking of children, is a
multibillion dollar industry. Though a hidden
phenomenon. this abhorrent practice continues
in its most virulent form: in the trafficking of
girls and women, and increasingly a growing
number of boys for sexual purposes. Such
trafficking takes place between villages, cities,
across countries and continents.

3. Because trafficking is an illegal
underground operation, and because it usually
involves more than one national jurisdiction,
data is often not easy to obtain. In Asia, there
has been significant compilation of data by non-
governmental  organisations (NGOs) and
researchers working on the subject. However,
tratficking occurs throughout the world and is
constantly shifting and expanding its frontiers
and opening new markets. It occurs in different
forms including illegal adoption, theft of body
parts, debt bondange of workers. sexual

exploitation and sham marriages. Trafficking
can be small-scale and informal or large-scale
and organised. At national and international
levels it is often governed by syndicates that
have the resources, contacts and expertise to
co-ordinate the movement of human beings
illegally and clandestinely across borders.
Bribery and abduction, false identification and
documentation, violence and bonded labour are
all part of the practice. It usually involves
complex networks and immigration and law
enforcement officials have been implicated in
some countries, in facilitating the practice.

4. Trafficking of children results from a
broad range of factors including, the effect of
poverty and social and economic crises,
globalisation, with the lifting of import
restrictions, resulting in the influx of money
and goods, further aggravating disparities and
promoting new levels of consumerism. In
families beleaguered by poverty and losing
ground in efforts to make ends meet, girls are
especially at risk. They may be sold by their
families to traffickers or put in vulnerable
positions when sent as domestic workers to
large urban centres. Their communities may
also be seen as easy targets by traffickers.

Commercial Sexual Exploitation

sexual exploitation of
children constitutes some of the worst
violations of children’s rights. It usually goes
hand in hand with trafficking in persons. These
crimes are perpetrated in many countries in the
world including Commonwealth countries.
These related crimes have reached proportions
which have raised international concern. The
World Congress Against Sexual Exploitation of
Children in August 1996, helped to draw
international attention to the problem of
commercial sexual exploitation of children.

5. Commercial,
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The Congress defined the scope of the problem
and highlighted relevant issues relating to the
problem.

6. The Congress also adopted a
declaration and developed a strategic, agenda
for action against the commercial sexual
exploitation of children and the protection of

children’s rights. The Fifth Meeting of
Commonwealth Ministers Responsible for
Women’s Affairs, at Port of Spain in

November 1996, urged governments to adopt
and promote the effective implementation of the
declaration. The implementation includes the
collection of data and information to be used as
the basis for formulating effective strategies and
the lobbying of governments. The Declaration
is attached as Annex.

7. Though similarities occur, trafficking
and the commercial exploitation of children
manifests itsélf in different ways in different
parts of the world. The studies presented at the
congress indicated distinct but similar patterns
in the factors contributing to the commercial
sexual exploitation of women and children.
Europe and North America

8. Commercial sexual exploitation in
industrialised countries primarily occurs as
child prostitution and pornography. In recent
years with the collapse of the Soviet Union,
child trafficking from Eastern to Western
Europe is on the rise. The factors driving child
prostitution in these countries are poverty,
growing economic disparities, severe stress in
families. drug abuse and in more affluent
societies, rampant consumerism. The majority
of children involved in street prostitution in the
United States and Western Europe are
runaways, often fleeing family abuse.

Sub-Saharan Africa

9. Poverty, wars and other forms of
destabilisation are the major underlying factors
driving the commercial sexual exploitation of
children in Africa. Wars have had the effect of
destabilising families. while civil strife has
destroyed subsistence systems and livelihoods
through the enforced displacement of people.
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Vast numbers of refugees and internally
displaced people have been forced across
unfamiliar territories into precarious situations
on the very margins of existence. In such
situations, exchanging sex for food, money or
even relief supplies becomes an easy
alternative. The vulnerability of children in
refugee camps is particularly high. Child
marriages and bondage are also known to be
prevalent. Structural adjustment programmes
have had the effect of decreased resources
allocations to the social sector, incrcasing
economic and social hardships.

Asia and Pacific

10. In many countries in Asia, trafficking
of children is prevalent as is brothel-based
prostitution. Social and economic conditions in
the region are the foundation from which the
commercial exploitation of children grows. The
growth of sex tourism in the last few decades is
another contributing factor. The generally low
status of girls and women, with limited
opportunities for education and employment
also leave them extremely vulnerable to sexual
exploitation. Wars and conflicts have also
disrupted economies and traditional social
patterns.

Impact on Children

11. The children who are trafficked into
prostitution face dangers far beyond the
injuries, disease and trauma associated with
multiple sexual encounters. Betrayed by those
they love or trust, forcibly separated from their
families by long distances and even across
borders, where they are isolated by strange
surroundings including a foreign language
and/or culture, these children may become
dependent and dangerously attached to pimps
and brothel operators. Their illegal status,
though usually not of their choice, makes it
hard for them to seek help, and they live in fear
of arrest and prosecution for prostitution,
illegal immigration and false documentation.
Often, drugs are used to subdue the children
not only endangering their health, but imposing
dependency upon them, which makes escape
and rehabilitation even more difficult.



12. Children who manage to escape, face
difficulties in explaining who they are and
where they come from, because of language
barriers and lack of documents if police arrest
them on prostitution charges, courts may deport
them. Even when they do succeed in returning
home, they may be rejected by their families
and communities. Often lacking employment
skills and with physical and psychological
problems from their experience, these children
may return to prostitution as their only means
of survival.

Preventive Measures

13. A broad range of interrelated measures
are necessary to curb the trafficking of children
and women. These measures include
legislation, rehabilitation and reintegration
programmes for the victims and steps to raise
awareness among families and communities on
the dangers involved. Training for social
workers, the police and the judiciary is also
essential. An international consensus and close
collaboration are vitally important in dealing
with the issue. The problems and dimensions
are becoming clearer as are the steps needed.

14. Studies indicate that poverty, relative
and absolute, is a key factor in many situations
but it appears that it is its co-existence with
other risk elements that creates a situation in
which the sexual exploitation of children is
most likely.’ The additional components include
changing value systems, the classification of
individuals as commodities, the existence of an
underclass, either due to ethnic differences or
wide disparities in economic status and family

breakdown.  These factors create an
environment, where despite  widespread
commitment in principle to child welfare and
protection.  sexually  exploited  children

frequently fall outside the welfare net.

15. The studies give practical insights into
strategies that have been adopted by NGOs
aimed at protecting children from all forms of
sexual abuse and exploitation. Many have
stressed the paramount importance of creating a

Studies were conducted by End Child
Prostitution In Asian Tourism (ECPAT) in 22
different countries
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climate that is child centred, that recognises and
supports the rights and special position of all
children, that understands the extent and nature
of the abuse and its impact on children. This is
critical for the successful rehabilitation of the
victims of these crimes.

NATIONAL LEGISLATIVE AND ENFORCEMENT
- RESPONSES

Legislation

16. New legislation may have to be
initiated or the revision of existing legislation
undertaken to achieve the desired effect and in
order to comply more effectively with the
provisions of the Convention on the Rights of
the Child to which all Commonwealth countries
are party. Such legislation should ideally
include: the criminalisation of specific offences
involving children, prohibition of pornography,
mandatory reporting of cases of sexual abuse
by hospitals, medical workers, teachers and law
enforcement officials, extraterritorial
legislation, sex tourism legislation, prohibition
of trafficking or sale of children. appropriate
procedures for child witness programmes. the
right of the accused and victims rights.

Enforcement and Prevention at the National
Level

(a) This requires the political will of both
the government law enforcement
machinery and the community.

(b) Central authority to deal with child
exploitation and abuse.

(©) Special care units in the police force.

d) Adequate training and sensitisation for
the police and prosecutors is essential.
(e) Missing Children Registries.

® Customs surveillance.

(g) Community services or telephone

helplines.

approach to law
is essential to co-

(h) Interdisciplinary
enforcement. It



ordinate the efforts of the police, social
welfare, education and health
authorities, and where appropriate,
NGOs and communities.
Punishment and Deterrence
17. Complex issues relate to the sentencing
of offenders. There is the problem of
recidivism  particularly in  relation to
paedophiles, should penalties of these offenders
continue after their sentences are served?
Should they be registered and continue to be
surveilled? Should courts require actual
evidence of physical and psychological injury
before determining the nature of sentencing or
should this automatically presumed. In some
countries legislation is extraterritorial to include
offences committed by their nationals abroad.
In sentencing, offences committed against
foreign children should not be seen as less
serious.

Enforcement through International Co-
operation
18. Due to the transboundary nature, of the

commercial sexual exploitation, particularly of
children. co-operation between governments
and INTERPOL is vitally important. Therefore,
information sharing and networking between
agencies 1s important as are mutual assistance
treaties, extradition. police liaison officers and
development aid.

Conclusion

19. Because of its universal nature and the
virtual acceptance by all Commonwealth
countries of the international covenant on the
Rights of the Child, through ratification and
accession, commercial sexual exploitation can
no longer be regarded as a sensitive domestic
issue. It is now a global phenomenon
demanding urgent action. At national level
there have been fundamental changes through
the enactment of legislation and action by
NGOs to protect children. However, in the
particular case of commercial sexual
exploitation. more specific action including the
enactment of specific provisions in legislation
needs to be taken.
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20. The creation of a legal framework is
often the initial reflection of the political will to
deal with problems. However, while this is
vitally important in combating the problem of
the commercial sexual exploitation and abuse of
children, it is only the beginning of creating an
integrated and effective system to deal with the
problem effectively. (See Annex B for more
detailed information on measures.)

21. Following the recommendation of the
Fifth Meeting of Commonwealth Ministers
Responsible for Women’s Affairs, to give
effect to the effective implementation of the
Stockholm Declaration, the Commonwealth
Secretariat has commissioned the preparation of
Guidelines on Administrative and Legislative
Measures to Address the Commercial Sexual
Exploitation and Abuse of Children in the
Commonwealth. The Guidelines draw upon the
experience and good practice of countries
which have put in place administrative and legal
measures to combat the problem. It is intended
that the Guidelines together with the already
existing Commonwealth schemes for mutual
assistance and co-operation in criminal matters
will constitute a solid base for co-ordinated,
collective Commonwealth action to fight this
abhorrent practice.

Recommendation

22. Law Ministers may wish to take note of
the efforts already being made at the
international level to negotiate an international
covention to combat transnational crime,
including trafficking in women and children, as
described in paper LMM(99)12, and to give
their support to this work, as well as to support
the continued participation of the Secretariat in
the ongoing negotiations.

April 1999

4

Maureann OBriann, “The International
Legislative and enforcement responses”. A paper
prepared for ECPAT for the World Congress on the
Commmercial Sexual Exploitation of Children



Paper 28 - ANNEX

DECLARATION AND AGENDA FOR ACTION AGAINST THE
COMMERCIAL SEXUAL EXPLOITATION OF CHILDREN 1996

DECLARATION

1. We, gathered in Stockholm for the
World Congress against Commercial
Sexual Exploitation = of  Children,
representing the Governments of 119
countries, together with non-governmental
organisations, the End Child Prostitution
in Asian Tourism (ECPAT) campaign,
UNICEF and other agencies within the
family of the United Nations, and other
concerned organisations and individuals
worldwide, hereby commit ourselves to a
global partnership against the commercial
sexual exploitation of children.

THE CHALLENGE

2. Every day, more and more
children around the world are subjected to
sexual exploitation and sexual abuse.

Concerted action is needed at the local,
national, regional and international levels
to bring an end to the phenomena.

3. Every child is entitled to full
protection from all forms of sexual
exploitation and sexual abuse. This is
reaffirmed by the Convention on the
Rights of the Child. an international iegal
instrument of universal significance (to
which there are 187 States Parties). States
are required to protect the child from
sexual exploitation and sexual abuse and
promote  physical and psychological
recovery and social reintegration of the
child victim.

4. According to the Convention on
the Rights of the Child, the best interests
of the «child shall be a primary

consideration in all actions concerning
children, and their rights are to be enjoyed
without discrimination of any kind. In all
matters affecting the child, the views of
the child should be given due weight, in
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accordance with the age and maturity of
the child.

5. The commercial sexual
exploitation of children is a fundamental
violation of children’s rights. It comprises
sexual abuse by the adult and remuneration
in cash or kind to the child or a third
person or persons. The child is treated as
a sexual object and as a commercial
object. The commercial sexual
exploitation of children constitutes a form
of coercion and violence against children,
and amounts to forced labour and a
contemporary form of slavery.

6. Poverty cannot be used as a
justification for the commercial sexual
exploitation of children, even though it
contributes to an environment which may
lead to such exploitation. A range of other
complex contributing factors include
economic disparities, inequitable socio-
economic structures, disfunctioning
families, lack of education, growing
consumerism, urban-rural  migration,
gender discrimination, irresponsible male
sexual behaviour, harmful traditional
practices, armed conflicts and trafficking
of children. All these factors exacerbate
the vulnerability of girls and boys to those
who would seek to procure them for
commercial sexual exploitation.

7. Criminals and criminal networks
take part in procuring and channelling
vulnerable children toward commercial
sexual exploitation and in perpetuating
such exploitation. These criminal
elements service the demand in the sex
market created by customers, mainly men,
who seek unlawful sexual gratification
with children. Corruption and collusion,
absence of and/or inadequate laws, lax law
enforcement, and limited sensitisation of
law enforcement personnel to the harmful
impact on children, are all further factors



which lead, directly or indirectly, to the
commercial  sexual exploitation  of
children. It may involve the acts of a
single individual, or be organised on a
small scale (e.g. family and acquaintances)
or a large scale (e.g. criminal network).

8. A wide range of individuals and
groups at all levels of society contribute to
the exploitative practice. This includes

intermediaries, family members, the
business  sector, service providers,
customers, community leaders and

government officials, all of whom may
contribute to the exploitation through
indifference, ignorance of the harmful
consequences suffered by children, or the
perpetuation of attitudes and values that
view children as economic commodities.

9. The commercial sexual
exploitation of children can result in
serious, life-long, even life threatening
consequences for the physical,
psychological, spiritual, moral and social
development of children, including the
threat of early pregnancy, maternal
mortality, injury, retarded development,
physical disabilities and  sexually
transmitted diseases, including HIV/AIDS.
Their right to enjoy childhood and to lead
a productive, rewarding and dignified life
is seriously compromised.

10. While laws, policies and
programmes exist to counter the
commercial  sexual exploitation of
children, greater political will, more
effective implementation measures, and
adequate allocation of resources are

needed to give effect to the spirit and letter
of these laws, policies and programmes.

1. The primary task of combating the
commercial sexual exploitation of children
rests with the State and families. The civil
society also has an essential role to play in
preventing and protecting children from
commercial sexual exploitation. It is
imperative to build a strong partnership
between Governments, international
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organisations and all sector of society to
counter such exploitation.

THE COMMITMENT

12. The World Congress reiterates its
commitment to the rights of the child,
bearing in mind the Convention on the
Rights of the Child, and calls upon all
States in co-operation with national and
international organisations and civil society
to:

- Accord high priority to actions
against the commercial sexual
exploitation of children and
allocate resources for this purpose;

- Promote  stronger co-operation
between States and all sectors of
society to prevent children from
entering the sex trade and to
strengthen the role of families in
protecting children against
commercial sexual exploitation;

- Criminalise the commercial sexual
exploitation of children, as well as
other forms of sexual exploitation
of children, and condemn and
penalise all those offenders
involved, whether local or foreign.
while ensuring that the child
victims of this practice are not
penalised;

revise,  where
appropriate, laws, policies,
programmes and practices to
eliminate the commercial sexual
exploitation of children;

Review and

- Enforce  laws, policies and
programmes to protect children
from commercial sexual
exploitation and strengthen
communication and co-operation
between law enforcement
authorities;

- Promote adoption, implementation
and dissemination of laws.



policies, and programmes
supported by relevant regional,
national and local mechanisms
against the commercial sexual
exploitation of children;

- Develop and implement
comprehensive gender-sensitive
plans and programmes to prevent
the commercial sexual exploitation
of children, to protect and assist
the child victims and to facilitate
their recovery and reintegration
into society;

- Create  a  climate  through
education. social mobilisation, and
development activities to ensure
that parents and others legally
responsible for children are able to
fulfil their rights, duties and
responsibilities to protect children
from commercial sexual
exploitation;

- Mobilise  political and  other
partners. national and international

communities, including
intergovernmental  organisations
and non-governmental

organisations, to assist countries in
eliminating the commercial sexual
exploitation of children; and

- Enhance the role of popular
participation. including that of
children, in preventing and
eliminating the commercial sexual
exploitation of children.

13. The World Congress adopts this
Declaration and Agenda for Action to
assist in  protecting child rights,
particularly the implementation of the
Convention on the Rights of the Child and
other relevant instruments, to put an end to
the commercial sexual exploitation of
children worldwide.

AGENDA FOR ACTION AGAINST
COMMERCIAL SEXUAL
EXPLOITATION OF CHILDREN
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(a)

(b)

()

The Agenda for Action aims to
highlight existing international
commitments, to identify priorities
for action and to assist in the
implementation of relevant
international instruments. It calls
for action from States, all sectors
of society, and national, regional,
and international organisations,
against the commercial sexual
exploitation of children.

Co-ordination and Co-operation:
(i) Local/National Levels

urgently strengthen
comprehensive, cross-sectoral and
integrated strategies and measures.
so that by the year 2000 there are
national agenda(s) for action and
indicators of progress, with set
goals and time-frames for
implementation, targeted to
reducing the number of children
vulnerable to commercial sexual
exploitation and nurturing an
environment, attitudes and
practices responsive to  child
rights;

urgently develop implementation
and monitoring mechanism(s) or
focal point(s) at the national and
local levels, in co-operation with
civil society, so that by the year
2000 there are data bases on
children vulnerable to commercial
sexual exploitation, and on their
exploiters, with relevant research
and special attention to
disaggregating data by age,
gender,  ethnicity, indigenous
status, circumstances influencing
commercial sexual exploitation,
and respect for confidentiality of
the child victims especially iIn
regard to public disclosures;

foster close interaction and co-
operation between the government
and non-government sectors to



(d)

(e)

ty

plan, implement and evaluate
measures against the commercial
sexual exploitation of children,
coupled with campaigns against
exploitation, and with adequate
allocation of resources;

(it} Regional/International Levels

promote better co-operation
between countries and international
organisations, including regional
organisations, and other catalysts
which have a key role in
eliminating the commercial sexual
exploitation of children, including
the Committee on the Rights of the
child, UNICEF, ILO, UNESCO,

UNDP, WHO, UNAIDS,
UNHCR, IOM, the World
Bank/IMF, INTERPOL, UN

Crime Prevention and Criminal
Justice Division, UNFPA. the
World Tourism Organization the
UN High Commissioner for
Human Rights, the UN Centre for
Human Rights, the UN
Commission on Human Rights and
its Special Rapporteur on the Sale
of Children, and the Working
Group on Contemporary Forms of
Slavery, each taking guidance
from the Agenda for Action in
their activities in accordance with
their respective mandates;

advocate and mobilise support for
child rights, and ensure that
adequate resources are available to
protect childrer from commercial
sexual exploitation; and

press for full implementation of
the Convention on the Rights of
the Child by State Parties,
including requirements for
reporting to the Committee on the
Rights of the Child in accordance
with  existing deadlines, and
encourage follow-up of countries’
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(a)

®)

(©

(d)

(e)

progress towards full realisation of
child rights in the context of other
relevant United Nations organs,
bodies and mechanisms, including
the UN Commission on Human
Rights and its Special Rapporteur
on the Sale of Children.

Prevention:

provide children with access to
education as a means of improving
their status and make primary
education compulsory and
available free to all;

improve access and provide
relevant health services, education,
training, recreation and a
supportive environment to families
and children  vulnerable to
commercial sexual exploitation,
including those who are displaced,
homeless, refugees, stateless,
unregistered, in detention and/or in
state institutions;

maximise education on child rights
and incorporate, where
appropriate, the Convention on the
Rights of the Child into formal and

non-formal education for all
communities, families and
children;

initiate gender-sensitive
communication, media and
information campaigns to raise

awareness and educate government
personnel and other members of
the public about child rights and
the illegality and harmful impact of
the commercial sexual exploitation
of  children, and promote
responsible sexual attitudes and
behaviour in society, in keeping
with the child’s development,
sense of dignity and self-esteem;

promote child rights in family
education and family development
assistance, including an



®

2

)

®

@

understanding that both parents are
equally responsible for their
children, with special intervention
to prevent sexual violence against
children;

identify or establish peer education
programmes and  monitoring
networks to counter the
commercial sexual exploitation of
children;

formulate or strengthen and
implement gender-sensitive
national social and economic

policies and programmes to assist
children vulnerable to commercial
sexual exploitation, families and
communities in resisting acts that
lead to the commercial sexual
exploitation of children, with
special attention to family abuse,
harmful traditional practices and
their impact on girls, and to
promoting the value of children as
human  beings  rather  than
commodities; and reduce poverty
by promoting gainful employment,
income generation and other
supports;

develop or strengthen, implement

and publicise relevant laws,
policies and programmes, to
prevent the commercial sexual

exploitation of children, bearing in
mind the Convention on the Rights
of the Child;

review laws, policies, programmes
and practices which lead to or
facilitate the commercial sexual
exploitation of children and adopt
effective reforms;

mobilise the business sector,
including the tourism industry,
against the use of its networks and
establishments for the commercial
sexual exploitation of children;
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(k)

®

(@)

®)

(c)

(d)

encourage media professionals to
develop strategies which
strengthen the role of the media in
providing information of the
highest quality, reliability and
ethical standards concerning all
aspects of commercial sexual
exploitation of children; and

target  those involved  with
commercial sexual exploitation of
children with information,
education and outreach campaigns
and programmes to promote
behavioural changes to counter the
practice.

Protection:
develop or  strengthen and
implement laws, policies and

programmes to protect children
and to prohibit the commercial
sexual exploitation of children,
bearing in mind that the different
types of perpetrators and ages and
circumstances of victims require
difference legal and programmatic
responses;

develop or  strengthen and
implement  national laws to
establish the criminal responsibility
of service providers, customers
and intermediaries in  child
prostitution, child trafficking, child
pornography, including possession
of child pornography, and other
unlawful sexual activity;

develop or  strengthen  and
implement national laws, policies
and programmes that protect child
victims of commercial sexual
exploitation from being penalised
as criminals and ensure that they
have full access to child-friendly
personnel and support services in
all sectors, and particularly in the
legal, social and health fields;

in the case of sex tourism. develop
or strengthen and implement laws



(e)

()

to criminalise the acts of the
nationals of the countries of origin
when committed against children
in the countries of destination
(“extra-territorial criminal laws”);
promote extradition and other
arrangements to ensure that a
person who exploits a child for
sexual purposes in another country
(the  destination country) is
prosecuted either in the country of
origin or the destination country;
strengthen laws and law
enforcement, including
confiscation and seizure of assets
and profits, and other sanctions,
against those who commit sexual
crimes  against children in
destination countries; and share
relevant data;

in the case of trafficking of
children, develop and implement
national laws, policies and
programmes to protect children
from being trafficked within or
across borders and penalise the

traffickers; i1n cross border
situations, treat these children
humanely under national

immigration laws, and establish
readmission agreements to ensure
their safe return to their countries
of origin  accompanied by
supportive services; and share
relevant data;

identify and strengthen or establish
networks between national and
international law  enforcement
authorities, including INTERPOL,
and civil society to monitor against
the commercial sexual exploitation
of children; set up special units
among law enforcement personnel,
with adequate resources and child-
friendly facilities, to counter the
commercial sexual exploitation of
children: appoint liaison officers
aimed at guaranteeing child rights
in police investigations and judicial
procedures for the exchange of key
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(g)

(h)

(9]

(@)

®)

information; and train all law
enforcement personnel on child
development and child rights, in
particular the Convention on the
Rights of the Child, other relevant

human rights standards and
national legislation;

identify and  encourage the
establishment of national and
international networks and
coalitions among the civil society
to protect children from
commercial sexual exploitation:

foster action and interaction among
communities, families, non-
governmental organisations, the
business sector, including tourist
agencies, the World Tourism
Organization, employers and trade
unions, the computer and
technology industry, the mass
media, professional associations,
and service providers to monitor
and report cases to the authorities.
and to adopt voluntary ethical
codes of conduct; and

create safe havens for children
escaping from commercial sexual
exploitation, and protect those who
provide assistance to child victims
of commercial sexual exploitation
from intimidation and harassment.

Recovery and Reintegration:

adopt a non-punitive approach to
child victims of commercial sexual
exploitation in keeping with the
rights of the child, taking
particular  care that judicial
procedures do not aggravate the
trauma already experienced by the
child and that the response of the
system be coupled with legal aid
assistance, where appropriate. and
provision of judicial remedies to
the child victims;

provide social, medical.
psychological  counselling and
other support to child victims of



(©)

(d)

(e)

. facilitate the

commercial sexual exploitation,
and  their  families, paying
particular attention to those with
sexually  transmitted diseases,
including HIV/AIDS, and with a
view to promoting the self-respect,
dignity and rights of the child;

undertake gender-sensitive training
of medical personnel, teachers,
social workers, non-governmental
organisations and others working
to help child victims of
commercial sexual exploitation on
child development and child rights,
bearing in mind the Convention on
the Rights of the Child and other
relevant human rights standards;

take effective action to prevent and
remove societal stigmatisation of
child victims and their children;
recovery  and
reintegration of child victims in
communities and families; and
where institutionalisation of the
child is necessary, ensure that it is
for the shortest possible period in
accordance with the child’s best
interests;

promote alternative means of
livelihood with adequate support
services to child victims and their
families so as to prevent further
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®)

commercial sexual exploitation;
and
adopt not only legal sanctions

against the perpetrators of sexual
crimes against children, but also
socio-medical and psychological
measures to create behavioural
changes on the part of the
perpetrators.

Child Participation:

promote the participation of
children, including child victims.
young people, their families, peers
and others who are potential
helpers of children so that they are
able to express their views and to
take action to prevent and protect
children from commercial sexual
exploitation and to assist child
victims to be reintegrated into
society; and

identify or establish and support
networks of children and young
people as advocates of child rights.
and include children, according to
their evolving  capacity, in
developing and implementing
government and other programmes
concerning them.



ANNEX B

The International Legal
Framework and Current
National Legislative and
Enforcement Responses

Submitted by
ECPAT for the

World Congress against
Commercial Sexual Exploitation

of Children
Stockholm, Sweden, 27 - 31 August 1996
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The World Congress against Commercial Sexual Exploitation of Children aims to draw international
attention to the problems of child prostitution. child pomography and the sale and trafficking of children for
sexual purposes and to initiate decisive action - nationally and internationally - to put an end to these heinous
violations of childrens' nghts.

Commercial sexual exploitation of children occurs in many different ways and in a wide variety of settings.
The underlying causes are numerous, complex and closely interrelated and must be analysed, understood and
confronted accordingly. In order to facilitate greater understanding, the Planning Committee (The
Government of Sweden, UNICEF, ECPAT and the NGO Group on the Convention on the Rights of the
Child) has commissioned theme papers on nine major topics. These will be discussed in panel sessions
and workshops at the Congress. The papers complement each other and taken together represent an attempt
to provide a broad overview, touching on all facets of this problem. The themes that they cover are: The
International Legal Framework and Current National Legislative and Enforcement Responses. Prevention
and Psychosocial Rehabilitation of Child Victims of Commercial Sexual Exploitation; Health: Education:
The Sex Exploiter; Tounsm and Children in Prostitution; Child Pornography: An International Perspective:
The role of the Media; and Human Values.

This paper has been written by Muireann OBnain for the ECPAT working group on Law Reform and Law
Enforcement as a contribution to the World Congress against Commercial Sexual Exploitation of Children.
Mr. Nigel Cantwell, a UNICEF Consultant also contributed to the paper. The views expressed do not
necessarily reflect endorsement by the Planning Commuttee.

May 1996
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THE INTERNATIONAL LEGAL FRAMEWORK
and
CURRENT NATIONAL LEGISLATIVE AND ENFORCEMENT RESPONSES

EXECUTIVE SUMMARY

In adopting a succession of treaties throughout the XXth Century. the international
community has demonstrated long-standing concem about sexual exploitation and
connected issues such as trafficking and certain aspects of slavery, in general or with specific
reference to children. These instruments have been drawn up in various contexts - human
rights. humanitarian law. refugee law. labour standards. etc. - and have also instigated the
development of a number of regional treaties tackling the issues involved.

Examination of this body of international law shows that it has concentrated more especially
on protection from exploitation in prostitution as opposed to exploitative use in
pomography. a field in which clear defmitions - and hence a clear basis for consensus and
cooperation - are lacking.

The degree of adherence to these international treaties ranges widelv. However. the most
significant mstrument for efforts i this sphere - the Convention on the Rights of the Child -
has achieved almost universal ratification. Furthenmore. no State Party has notified a
reservation on article 3+4. the main provision concemed. Implementation of this Convention
is facilitated by the existence of the other mstruments which indicate the scope covered and.
in addition. often give guidance as to the interpretation of the relevant provisions.

These texts have variously generated and been inspired by measures taken at national level.
whether of a legislative. administrative or other nature. In both industrialised and developing
countries. preoccupation over the growing incidence of sexual exploitation of children and
the increasinghy international character of several of its manifestations has triggered a spate
of new legislation during the Nineties in particular. This paper discusses national measures
taken in the areas of child prostitution. trafficking. pormography. sex tourism. extra-
territorial legislation and problems relating to child witnesses and the rights of the accused.

Whilst gaps in legislation still exist. law enforcement now poses the major challenge. This
and the prevention aspect. including forms of punishment and deterrence. are addressed in
the paper. as are the goals of international cooperation in this regard.

It is recommended. inter alia. that governments and non-governmental organizations
(NGOs) use the Convention on the Rights of the Child as the basis for reviewing and
monitoring legislative provisions and law enforcement. The paper also suggests the
establishment of an intersectoral task-force and a monitoring system (e.g. Ombudsperson)
in every country as necessary elements of a coherent effort to combat the commercial sexual
exploitation of children.
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PART I: THE INTERNATIONAL LEGAL FRAMEWORK

Introduction

International concemn over phenomena more or less closely associated with sexual
exploitation - slavery, forced labour, trafficking, financial gains from the prostitution of
others, obscene publications, etc. - has been reflected in a relatively large number of treaties
drawn up since the beginning of this century, within the framework of the global
development of international human rights law.

The following were the main treaties adopted prior to the founding of the United Nations
(excluding International Labour Organisation (ILO) Conventions - see 2 below):

1904 International Agreement for the Suppression of the White Slave Traffic (amended by Protocol of 3
December 1948)

1910 International Convention for the Suppression of the White Slave Traffic (amended by Protocol of 3
December 1948)

1919 Convention of Saint-Germain-en-Laye (to secure the complete suppression of slavery n all its forms and
~of the slave trade by land and sea)

1921 International Convention for the Suppression of the Traffic in Women and Children (amended by Protocoli
of 20 October 1947)

1923 Convention for the Suppression of the Circulation of, and Traffic m., Obscene Publications (amended by
Protocol of 12 November 1947)

1926 Slavery Convention (amended by Protocol of 23 October 1953)

1933 Intemational Convention for the Suppression of the Traffic in Women of Full Age (amended by Protocol
of 20 October 1947)

Those amended by protocols were taken on board by the United Nations: the 1919
convention has lapsed.

The following sections focus more especially on binding texts, but also cover selected
components of "soft law" dealing explicitly or implicitly with the subject. These sections are:
(1) United Nations texts that are currently in force or valid, (2) ILO instruments, (3) refugee
law. (4) humanitanan law. (5) intemational texts in preparation. (6) regional treaties which
contain provisions relevant to the protection of children from commercial sexual
exploitation. and (7) extracts from comments by the Committee on the Rights of the Child.
Section 8 is a short commentary.
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1. UNITED NATIONS TREATIES IN FORCE

1.1. 1923 Convention for the Suppression of the Circulation of, and Traffic in,
Obscene Publications (amended by Protocol of 12 November 1947)

This Convention as amended had been ratified by 53 countries as at 31 December 1994. The
ratification rate in recent years has, however, been extremely low: the most recent
ratification apart from the succession of the Czech Republic and Slovakia in 1993 dates back
to 1983 (Cuba). Only one other country (Solomon Islands, 1981) ratified during the
Eighties. and only three countries ratified during the Seventies (Fiji in 1971, Zambia in 1974
and Lesotho in 1975).

Interestingly, two countries that had been States Parties since 1949 subsequently notified
denunciation: Denmark in 1967 (no motive recorded) and the Netherlands in 1985 which
motivated the decision by saying that the provisions of the Dutch Criminal Code had been
amended to concern only production, possession or trade relating to "the portrayal of - or
any medium of information which portrays - sexual activity involving persons under the age
of 16 (i.e. child pornography)" or the sending of any pomographic materials "unsolicited
through the mail or to supply. offer or show them to children".

The treatv indeed covers all forms of pomography. notably making it a punishable offence
in States Parties "[f]or purposes of or by way of trade or for distribution or public exhibition
to make or produce or have in possession obscene writings. drawings, prints. paintings.
printed matter. pictures, posters. emblems. photographs. cinematograph films or any other
obscene objects”. Also punishable are export. import. conveyance. advertising and taking
part in a busimess concerned with any such "obscene matters or things".

Offenders are in principle to be brought to tnal m the State Party "in whose territories the
offence. or any of the constitutive elements of the offence. was committed" but, when the
laws of the country so permit. they may alternatively (not additionally) be prosecuted in the
State Partv of which they are nationals "if they are found in its territories. even if the
constitutive elements of the offence were committed outside such territories”.

1.2. 1949 Convention for the Suppression of the Traffic in Persons and the
Exploitation of the Prostitution of Others

This Convention had been ratified by 70 countnies as at 31 December 1994. It was designed
to consolidate the above-mentioned treaties of 1904, 1910, 1921 and 1933 which were in
force at the time it was adopted and which thereby became obsolete. Essentially, it obliges
States Parties to punish any person who. "to gratify the passions of another, [p]rocures.
entices or leads away another person for purposes of prostitution” or "exploits the
prostitution of another person”, even with the latter's consent. Also punishable is the running
of a brothel and renting accommodation for the purpose of the prostitution of others. Under
the treaty. such offences are to be regarded as extraditable or, in States where extradition
is not permitted. nationals who have returned to their own State after the commission
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abroad of any such offence are to be prosecuted in and punished by the courts of their own
State. The Convention then sets out procedures for combating international traffic in
persons (especially women and children) for the purpose of prostitution.

1.3. 1956 Supplementary Convention on the Abolition of Slavery, the Slave Trade
and Institutions and Practices Similar to Slavery

This Convention had been ratified by 114 countries as of 31 December 1994. It was
designed to complement, not to replace, the 1926 Slavery Convention. For the purposes of
this paper, the most pertinent provision of this treaty is Article 1, which obliges States
Parties to "take all practicable and necessary legislative and other measures to bring about
progressively and as soon as possible the complete abolition or abandonment of", inter alia,
"[a]ny institution or practice whereby a child or young person under the age of 18 years. is
delivered by either or both of his natural parents or by his guardian to another person.
whether for reward or not, with a view to the exploitation of the child or young person or
of his labour”.

1.4. 1979 Convention on the Elimination of All Forms of Discrimination against
Women

This Convention. in force since 1981, had been ratified by 131 countries as of 30 June 1994.
Article 6 directs States Parties to "take all approprniate measures. including legislation. to
suppress all forms of traffic in women and exploitation of prostitution of women."

1.5. 1989 Convention on the Rights of the Child

This Convention (CRC) had been ratified by 187 countries as of 15 April 1996. It defines
a child as "every human being below the age of eighiteen years unless, under the law
applicable to the child, majority is attained earlier”. It contains several provisions relevant
to the issues under consideration.

Article 19 stipulates that "States Parties shall take all appropriate legislative, administrative.
social and educational measures to protect the child from [...] maltreatment or exploitation.
including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person
who has the care of the child".

Under Article 32, "States Parties recognise the right of the child to be protected from [...]
performing any work that is likely to be hazardous or [...] to be harmful to the child's health
or physical, mental, spiritual, moral or social development”. A minimum age or ages for
employment are to be set (cf. ILO Convention 138 , under 2.2. below) and States are bound
to "[pJrovide for appropriate penalties or other sanctions to ensure the effective enforcement
of the present article."

Article 34 provides that "States Parties undertake to protect the child from all forms of
sexual exploitation and sexual abuse” and to "take all appropriate national, bilateral and
muttilateral measures to prevent: (a) the inducement or coercion of a child to engage in any
unlawful sexual activity; (b) the exploitative use of children in prostitution or any other
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unlawful sexual practices; (c) the exploitative use of children in pornographic performances
and materials." It is worth noting that this, the key provision in the Convention relating to
commercial sexual exploitation. has not been the subject of a reservation by any of the States
Parties.

Similarly, Article 35 obliges States Parties to take "all appropriate national, bilateral and
multilateral measures to prevent the abduction of, the sale of or traffic in children for any
purpose or in any form."

Finally, Article 39 requires States Parties to "take all appropriate measures to promote
physical and psychological recovery and social reintegration of a child victim of... any form
of ... exploitation... in an environment which fosters the health, self-respect and dignity of
the child".

2.  TLO INSTRUMENTS

The conclusions of the United Nations International Seminar on the wavs and means of
achieving the elinination of the exploitation of child labour in all parts of the world (28
October-8 November 1985) include the following reference: "the exploitation of child labour
takes many forms. and certain types of exploitation, for example child prostitution {...], are
particularly abhorrent”. Thus. the interpretation is clearly that child prostitution at least is
considered. at the international level. to be a form of exploitative child labour. Whilst ILO
treaties were not drawn up with the phenomenon of sexual exploitation in mind - no more
than they were drafted as a means of combating the participation of children in armed
conflict - certam ILO standards can nonetheless be deemed of relevance in these regards.

2.1. ILO Conventions 29 (Forced labour, 1930) and 105 (Abolition of Forced
Labour, 1957)

ILO Conventions 29 and 105 were explicitly referred to in an amendment proposed by
Nigeria to the chapter on "implementation of existing instruments” of the revised French
proposal for an optional protocol on the subject at band (see E.2. below). Whilst they do
not seem to be of significant direct value as a legal tool for combating commercial sexual
exploitation of children on the threshold of the third millennium. Convention 29 (ratified by
136 countries as at | June 1995) at least lends weight to the thesis that any form of forced
or compulsory labour undertaken by children has long been the target of prohibition. This
Convention sets out a number of conditions under which forced or compulsory labour may
be exacted - such as compulsory military service. normal civic obligations, as a consequence
of conviction in a court of law. emergency situations, etc. - but in so doing it anyway
restricts such labour to "able-bodied males who are of an apparent age of not less than 18
and not more than 45 vears..." (Art. 11).

2.2. ILO Convention 138 (Minimum Age, 1973) and Recommendation 146
(Minimum Age, 1973)

ILO Convention 138. currently the flagship treaty on child labour, is reflected, and implicitly
referred to. in CRC Article 32 (see 1.5. above). However, it suffers from a relatively poor
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ratification record: just 46 countries as at 1 June 1995. The thrust of the Convention is the
regulation of admission to employment in "branches of economic activity or... undertakings"
listed in its Art. 5, para. 3. Not unnaturally, these are all sectors of formal and recognised
enterprise, and the treaty deals with neither self-employment or "non-lucrative” work. As
a result, it has no direct application in the field of commercial sexual exploitation. It does
serve, however, as a further indication of the international community's attitude towards
activities that jeopardise the health and development of children. Also. presuming that
applicants for admission to employment take that step of their own free will, the fact that
the treaty requires that a 16-year-old be denied access to employment reserved for those
over 18 is a further demonstration of the irrelevance of consent as a factor in determining
exploitation.

The Minimum Age Recommendation of 1973 supplements Convention 138 by giving more
precise policy guidelines for optimal implementation of the treaty at national level.

3. REFUGEE LAW
3.1. 1951 Convention and the 1967 Protocol Relating to the Status of Refugees

The number of States Parties to one or both mstruments was 130 as at 20 October 1995.
Whilst the mstruments contain no special provision on protection from sexual exploitation.
Article 24 of the 1951 Convention is potentially relevant to the present paper in that it
reaffirms obligations regarding child labour, stating that "[t]he Contracting States shall
accord to refugees lawfully staying in their territory the same treatment as is accorded to
nationals in respect of (...) minimum age of employment (...) and the work of young
persons...".

The United Nations High Commissioner for Refugees (UNHCR) has a general supervisory
function under Art. 35 of the 1951 Convention in addition to its mandate to provide
international protection to refugees contained in the Statute of the Office.

3.2. Executive Committee of the High Commissioner's Programme: Conclusion No.
47 (XXXVII) of 1987 on Refugee Children

Although not, of course, binding law, this Conclusion is of interest in that it specifies
UNHCR's concern about sexual exploitation of children, condemning “"the exposure of
refugee children to physical violence and other violations of their basic rights, including
through sexual abuse, trade i children [...]" and calling for "national and international action
to prevent such violations and assist the victims".

4. INTERNATIONAL HUMANITARIAN LAW
Humanitarian law determines what acts are lawful in the course of an armed conflict. The

applicable rules depend on whether the conflict is considered international (e.g. an inter-
State conflict) or non-international (e.g. a civil war).
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8 International armed conflicts

4.1. Regulations Respecting the Laws and Customs of War on Land Annexed to the
1907 Hague Convention IV ("The Hague Regulations")

All prisoners of war, including children, "must be humanely treated" (article 2). Rape or
sexual abuse of the inhabitants of a territory under occupation is prohibited under Article
46: "Family honor and rights [...] must be respected." As affirmed i the judgement of the
International Military Tribunal at Nuremberg, the Hague Regulations represent customary
international law and as such are binding on all States whether or not they have adhered to
the Convention itself.

4.2. 1949 Geneva Convention III Relative to the Treatmeht of Prisoners of War
("The 1949 POW Convention")

The 1949 POW Convention developed protection afforded by the 1929 Geneva Convention
on POWs based on the experiences of the Second World War. A POW includes all members
of the armed forces: the civilians accompanying those forces. and civilians spontaneously
taking up arms to resist an invader. Article 14 of the Convention provides that "Prisoners
of war are entitled in all circumstances to respect for their persons and their honour. Women
shall be treated with all the regard due to their sex...". Under Article 52, except for
volunteers. no prisoner of war may be emploved in labour which is of an unhealthy or
dangerous nature. The Convention had been ratified by 186 countries as at 24 April 1996,

4.3. 1949 Geneva Convention IV Relative to the Protection of Civilian Persons in
Time of War

The 1949 Geneva Convention IV was the first international agreement addressing
exclusively the treatment of civilians in armed conflict, although there had been certain
provisions to protect civilians included in the Hague Regulations of 1907. It is mainly
confined to the protection of civilians in occupied teriitory or in internment and its
provisions have been extensively supplemented by Additional Protocol I of 1977. Article 27
of Geneva Convention IV states: "Protected persons are entitled, in all circumstances, to
respect for their persons. their honour. their family rights... Women shall be especially
protected against anyv attack on their honour. in particular against rape, enforced
prostitution. or any form of mdecent assault."”

Furthermore. under Article 51, an Occupying Power may not compel protected persons to
work unless they are over 18 years of age. Children are considered protected persons if they
are civilians in the hands of a Party to the conflict or Occupying Power of which they are
not nationals. Nationals of a State not bound by the Convention are not protected persons
nor are nationals of a neutral state or co-belligerent State as long as normal diplomatic
representation exists in the State in whose hands they are.

The Convention had been ratified by 186 countries as at 24 April 1996, and many of its
provisions represent customary international law.
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4.4. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts (Protocol I)

Under article 75, all children who are in the power of a Party to the conflict and who do not
benefit from more favourable treatment under the Conventions of the Protocol shall be
treated humanely in all circumstances. Outrages upon personal dignity, in particular
humiliating and degrading treatment, enforced prostitution and any form of indecent assault
are prohibited. Article 77 provides that “[c]hildren shall be the object of special respect and
shall be protected against any form of indecent assault."

This Protocol had been ratified by 143 countries as at 24 April 1996 and many of its
provisions represent customary international law.

B Non-international armed conflicts

4.5. Article 3 Common to the Four Geneva Conventions of 1949 ("Common Article
3")

In an internal armed conflict, each party to the conflict is obliged to treat humanely all
persons taking no active part in hostilities. Outrages upon their personal dignity, in particular
humiliating and degrading treatment are prohibited as are violence to life and person. The
International Court of Justice affirmed in the Nicaragua case that Common Article 3
represents customary international law.

4.6. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of Non-International Armed Conflicts (Protocol II)

Under the fundamental guarantees in Article 4, all persons not taking a direct part in
hostilities or who have ceased to take part in hostilities are entitled to respect for their
person and honour and must be protected from "outrages upon personal dignity, in
particular humiliating and degrading treatment, rape, enforced prostitution and any form of
indecent assault" and “slavery and the slave trade in all their forms". The threshold for
applicability of Protocol II is often deemed to be higher than for Common Article 3. This
Protocol had been ratified by 135 countries as at 24 April 1996.

8  Enforcement

In international armed conflicts, rape and sexual abuse of protected persons as far as they
mvolve "wilfully causing great suffering or serious mjury to body or health" constitute grave
breaches of the 1949 Geneva Conventions. States Parties are obliged to prosecute, or
extradite for prosecution, anyone suspected of committing grave breaches. In relation to all
other breaches of the Conventions and Protocols including in internal armed conflicts,
governments are obliged to "take measures necessary for the suppression” of these breaches.
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5. INTERNATIONAL INSTRUMENTS IN PREPARATION
5.1. Revised 1961 (Hague) Convention on the Protection of Children

The second reading of the draft revised text of this private international law treaty was
effected in September 1995. The final revision should be ready for approval at the
Diplomatic Conference scheduled for October 1996. This instrument will deal with the
attribution of jurisdiction, the determination of applicable law, and the establishment of a
system of international cooperation to provide protection for children who are not in their
"country of habitual residence”. In particular. and in somewhat simplified form, it will mean
that a child in need of protective measures while outside that country - such as in the case
of a child taken abroad for the purposes of commercial sexual exploitation - may benefit
from appropriate measures at the mitiative of the authorities of the country where he or she
is present. whether or not the authorities of the country of habitual residence request this
and whether or not he or she is a national of either country concemned.

5.2. Proposed Optional Protocol to the Convention on the Rights of the Child

By its resolution of 8 March 1995, the Commission on Human Rights decided that "the
open-ended inter-sessional working group of the Commission [...] for the elaboration of
guidelines on a possible optional protocol on the sale of children. child prostitution and child
pomography. shall elaborate |...] a draft optional protocol” on these issues. Proposed drafts
already exist. but it is currently difficult to estimate the likely timescale for the formulation
and approval of a final text. The protocol will almost certainly deal only with national
obligations within the framework of international cooperation to implement relevant rights
in the Convention: it will not comprise substantive standard-setting.

6. REGIONAL TREATIES
6.1. 1981 African Charter on Human and Peoples’ Rights

The treaty entered into force in 1986. and as of | January 1996. had been ratified by 50
States. Article 5 prohibits "all forms of exploitation and degradation”. including in particular
slavery and the slave trade.

In addition, Article 18.2 obliges States Parties to “ensure the elimination of every
discrimination against women and... the protection of the rights of the woman and the child
as stipulated in international declarations and conventions." The implication here is that
States that are also parties to the Convention on the Rights of the Child would be obliged
to implement the provisions of CRC Article 34 as part of their obligations under the Charter.

6.2. 1990 African Charter on the Rights and Welfare of the Child
The Charter. having been ratified to date by only six Member States of the OAU, has not
yet entered into force (15 ratifications are required for this). It contains provisions on

exploitation of child labour. sexual exploitation and sale and trafficking. They are essentially
similar in effect to their counterparts in the CRC, but contain a number of additional facets.
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The Charter's Article XV (Child labour) specifies that the provision "covers both the formal
and informal sectors of employment" and makes explicit rather than implicit reference to
“the International Labour Organisation's instruments relating to children” as a consideration
in establishing "minimum ages for admission to every employment” (our italics).

Article XX VI of the Charter, in addition to requiring States Parties to "protect the child
from all forms of sexual exploitation and sexual abuse", obliges them to "take measures to
prevent: (a) the inducement, coercion or encouragement of a child to engage in any sexual
activity; (b) the use of children in prostitution or other sexual practices; (c) the use of
children in pomographic activities, performances and materials”. In comparison with the
counterpart provision in the Convention on the Rights of the Child, therefore, the Charter
adds "encouragement” under sub-paragraph (a), removes the qualification of "unlawful"
sexual activity or practices in sub-paragraphs (a) and (b), adds pornographic "activities" in
sub-paragraph (c), and removes the word "exploitative" before "use" in sub-paragraphs (b)
and (c), presuming that any "use" of the child will in itself be exploitative. In principle.
therefore, and subject to interpretation, the Charter provides for protection from a
somewhat wider range of acts than does the Convention.

Finally, Article XXIX specifies that States are to combat sale and trafficking "by any person
including parents or legal guardians of the child".

6.3. 1969 American Convention on Human Rights

This Convention entered into force in 1978, and as at 1 January 1996 had been ratified by
25 States. Article 5 stipulates that "[e]very person has the right to have his physical. mental
and moral integrity respected.” Article 6 specifies that "[n]o one shall be subject to slavery
or to involuntary servitude, which are prohibited i all their forms, as are the slave trade and
traffic in women." The Convention further provides (Article 19) that "every minor child has
the right to the measures of protection required by his condition as a minor. on the part of
his family, society and the state."

In the 1988 Protocol to this Convention (not in force by January 1996), all work which
“jeopardizes health, safety or morals” is prohibited for persons under 18 years of age.

6.4. 1994 Inter-American Convention on International Traffic in Minors

This treaty was adopted at the Fifth Inter-American Specialised Conference on Private
International Law convened by the Organization of American States (OAS). It is designed
to regulate civil and penal aspects of the international traffic in minors through international
cooperation. It covers "any human being below the age of eighteen" who is the victim of
"abduction, removal or retention, or attempted abduction, removal or retention [...] for
unlawful purposes or by unlawful means". The term "unlawful purposes” is then defined to
include "prostitution, sexual exploitation, servitude...". It is as yet too early to foresee the
impact of this treaty whose ratification will necessarily be limited to OAS members.
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6.5. 1950 European Convention for the Protection of Human Rights and
Fundamental Freedoms

This Convention was the first regional agreement on human rights to be adopted after the
Universal Declaration of Human Rights, and has been in force since 1953. It had been
ratified by 31 countries as at 1 January 1996. Its main relevant provision is Article 4 which
declares that "[n]o-one shall be held in slavery or servitude" and "no-one shall be required
to perform forced or compulsory labour".

6.6. 1961 European Social Charter

The Charter, covering the development and protection of social and economic rights. is a
complementary instrument to the European Convention on Human Rights. It came into
force in 1965, and had been ratified by 20 countries as at 24 April 1996.

States Parties to the Charter accept as the aim of their policies the attainment of conditions
m which certain rights and principles may be effectively realised. These include (Part I, 7):
"Children and young persons have the right to special protection against the physical and
moral hazards to which they are exposed." States further undertake to be bound by certain
obligations. including (Part II. Art. 7[10]): "To ensure special protection against physical
and moral dangers to which children and young persons are exposed, and particularly
against those resulting... from their work."

6.7. 1991 Recommendation No. R(91)11 of the Committee of Ministers to Member
States of the Council of Europe

This Recommendation. made under Article 15(b) of the Statute of the Council of Europe.
is worth highlighting because it emanates from an organ of the Council which specifically
addresses "Sexual Exploitation. Pomography and Prostitution of, and Trafficking in.
Children and Young Adults". It urges Member States to review legislation and practice with
a view to implementing a comprehensive programme of measures to combat the sexual
exploitation of children.

7. COMMENTS BY THE COMMITTEE ON THE RIGHTS OF THE CHILD

As its contribution to the Open-ended Working Group of the 52nd Session of the
Commission on Human Rights concerning the question of the drafting of an Optional
Protocol to the Convention on the Rights of the Child (cf. 5.2. above), the Committee on
the Rights of the Child submitted a paper from which the following elements are extracted:

"[TThe importance of [the issues of child prostitution and child pornography and the sale of
children for these purposes] as well as the need to draw urgent attention and encourage
concerted action to prevent and combat them, are illustrated by the attention paid to them
in the course of the dialogue held with States parties on the implementation of the
Convention, as well as the decision of the Committee to devote, in 1993, its second thematic
debate to the topic 'economic exploitation of children'.
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"But it is important to stress that the Convention has not only identified such situations in
an autonomous manner, it has further set up a holistic approach for the consideration of the
human rights of children. In the light of such an approach, all rights are recognised as
inherent to the human dignity of the child, and the implementation of one right will only be
effective when taking into consideration the implementation of, and respect for, all the other
rights of the child. In a word, the Convention reaffirms the indivisibility and interdependence
of human rights.

"The protection of the child from all forms of exploitation, including from sale, prostitution
or pomography should therefore not be seen simply in isolation but in the broader context
of the realisation of children's rights and taking in due consideration the international
obligations arising from the Convention.

"These [obligations] show the decisive importance attached by the Convention, as a human
rights instrument, to the national process of implementation of children's rights. It further
stresses the special responsibility of States in this regard. These realities were in fact also
emphasised by the final document of the World Conference on Human Rights. which called
on States to integrate the Convention on the Rights of the Child into their national action
plans.

"[Tlhe reporting system established by the Convention is an essential tool for States parties
to ensure a periodic assessment and evaluation of progress achieved in its implementation.
It further allows for the improvement of the situation of children and the prevention of
violation of their fundamental rights. At the same time, the dialogue held between States and
the Committee on the Rights of the Child plays an important catalytic role in this regard.
allowmg for the formulation of specific suggestions and recommendations to States parties.
identifying priority areas for action and encouraging programmes of technical assistance or
advice in cooperation with United Nations and other competent bodies.

"[Tlhrough the activities of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities and of its Working Group on Contemporary Forms of Slavery.
important and comprehensive strategies have been envisaged to ensure the implementation
of the different existing legal instruments and to give guidance in relation to specific areas
where action should be undertaken, such as legal reform, information, education, social
assistance, reintegration and international cooperation. Special reference should be made in
this regard to the two programmes of action adopted by the Commission on Human Rights
for the Prevention of the Sale of Children, Child Prostitution and Child Pornography and for
the Elimination of Child Labour. Presently under preparation is a new Programme of Action
on the Prevention of Traffic in Persons and the Exploitation of the Prostitution of Others.

"The progress achieved in the implementation of these programmes of action is periodically
evaluated both by the Sub-Commission on Prevention of Discrimination and Protection of
Minorities and the Commission on Human Rights. The Commission further considers the
important activities of thematic Rapporteurs, as the Special Rapporteur on Violence against
Women or the Special Rapporteur on the Sale of Children, Child Prostitution and Child
Pomography who has adopted important recommendations on ways to address the areas
covered by her mandate.
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"It is also interesting to note that the issues of sale and trafficking in children. child
prostitution and child pornography deserve a special attention within the United Nations
system-wide action. Mention could be made in this regard to ILO [...] or to the activities
developed by UNICEF in the framework of the implementation of the Declaration and Plan
of Action adopted by the World Summit for Children.

"At the same time, in the area of crime prevention and criminal justice. important steps have
also been taken. In fact. the Ninth Congress on Crime Prevention and Criminal Justice. held
last year [1995] in Cairo, called on States to adopt necessary measures aiming at the
prevention, protection and rehabilitation of children victims of any form of violence.
including sexual violence and sexual exploitation. It further invited the Commission on
Crime Prevention and Criminal Justice to consider drafting an international convention on
the illicit traffic in children which may embody the necessary elements to effectively combat
this form of transnational organised crime.

"The Commission soon ensured a follow-up to this invitation and at its fourth session
requested the Secretary-General to initiate the process of requesting views of Member
States on the elaboration of such an international convention [...]. An important standard-
setting activity is therefore already under way within the United Nations system in this area.

"It is interesting to note that the Commission further decided to request the Secretary-
General to organise a meeting of an expert group on the prevention of the sexual
exploitation of children for commercial purposes within the context of international travel
(sex tourism)."”

8. COMMENTARY

The review of the main international instruments covering commercial sexual exploitation
of children reveals that. whilst State obligations to combat the phenomenon are relatively
clear. it may be useful to make a certain number of comments and clarifications.

a)  Article 34 of the Convention on the Rights of the Child. the provision central to the
present discussion. firstly provides for protection from "unlawful” sexual activity: in
so doing. it deliberately leaves each State to enact legislation determining what kinds
of activity are to be outlawed and. where appropniate. until what age. The absence of
the word "exploitation” in sub-paragraph (a) of this article reflects the fact that the
focus in this case is more especially "abuse". and in this context the age of consent is
clearly of major significance. It would mean that. in a country where age of consent
is 16 years, a girl of 17 who is induced (though presumably not "coerced”, to the
extent that this involves obtaining consent by force or manipulation) into sexual
intercourse will not be the subject of protection under this article, whereas a girl of 15
will be. In other words. this provision derogates, by implication. from the overall
definition of a "child" for the purposes of this Convention. Sub-paragraphs (b) and (c),
on the other hand. are dealing explicitly with "exploitative use". If we recall the 1949
Convention which provides for protection against exploitation through prostitution
regardless of whether or not consent has been given, and the 1956 Supplementary
Convention which sets a flat age of 18 years, it seems clear that in the cases of these
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b)

two sub-paragraphs, the general definition of the child holds and the question of
consent is of no relevance in determining whether or not exploitation has taken place
and whether or not the child concemed is covered by these provisions.

International law provides no definition of the term "pomnography" (the same applies
to "prostitution” but the meaning of this term is more generally accepted and is more
amenable to the application of objective and factual criteria and verification).

Pomography has not received the level of attention that international legislators have
accorded to protection from prostitution. The amended 1923 Convention covers all
obscene or pomographic materials but has been virtually dormant for the past two
decades at least. Current national legislation, practice and attitudes towards adult
pomography m many countries mean that it is unlikely to receive significant additional
support in the foreseeable future. It is in fact surprising that more countries have not
followed the example of the Netherlands and denounced it. The explanation perhaps
lies in the de facto lack of reference that is made to obligations under the treaty and/or
the development of a more restrictive view of what constitutes "obscenity” and could
therefore be deemed to be covered by the treaty. Thus, the international legal
framework provides only a crude basis for taking initiatives to combat the distribution
of child pornography, whether in the form of publications or via new technology.
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PART II: NATIONAL LEGISLATIVE AND ENFORCEMENT
RESPONSES

Introduction

The international norms which emerge from the Conventions and other international
instruments described in Part I of this paper establish the obligations under international law
on States parties in relation to the protection of children from commercial sexual
exploitation. These obligations then have to be translated into national legislation and into
the enforcement mechanisms in each country. Article 34 of the Convention on the Rights
of the Child (‘the CRC’). for example, as has been pointed out in Part I, provides for
protection from “unlawful” sexual activity, leaving it to each State to enact legislation
determining what kinds of activity are to be outlawed.

Part II of this paper examines specific national legislative and procedural provisions by
which some countries have sought to protect children. Such provisions do not exist in a
vacuum, but depend for their efficacy on the capacity and will of the executive and of the
law enforcement personnel in each jurisdiction to implement them. This Part will therefore
also point to problems of enforcement and some solutions. Finally, commercial sexual
exploitation of children is part of a complex web of factors. A major part takes place on the
national scene. Increasingly it is flourishing in the context of tourism and trans-border
activities. It calls for multidisciplinary solutions and cooperation between agencies at the
national and international levels. The nature and effectiveness of such cooperation is.
therefore. an important issue of concem and discussion in this paper and for follow-up on
the national level of the work at the World Congress.

1. NATIONAL LEGISLATIVE AND PROCEDURAL PROVISIONS

Domestic legislation protective of children may be found in a wide variety of instruments,
such as provisions for health care. social welfare. housing. obscenity laws, guardianship and
custody. The CRC now provides. for the first time. a comprehensive set of international
legal norms for the protection and well-being of children. Ratifving States may have to
initiate new legislation or revise existing legislation to achieve these norms and comply with
their obligations. It would appear that the Convention has encouraged States to examine
their protective provisions in a more comprehensive manner than before, but their responses
towards enforcement of its provisions will mevitably depend on the maturity of their existing
domestic provisions vis-a-vis child care. their own stage of economic development, and the
cultural and economic criteria which inform their approach to the care of the nation’s
children.

1.1. Offences Involving Children
[n the Philippines, Republic Act 7610, which came into force in 1992, specifically addresses
the “Special Protection of Children against Child Abuse, Exploitation and Discrimination”

including Child Prostitution and other Sexual Abuse (Art.IIl), Child Trafficking (Art.IV) and
Obscene Publications and Indecent Shows (Art.V). The Act also requires the formulation,
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by the Departments of Justice and of Social Welfare and Development, of a comprehensive
programme to protect children against commercial sexual exploitation. Regulations under
the Act provide for the reporting and investigation of child abuse cases, and for measures
to prevent the trafficking of children. What is highly significant about this lcgislation is that
it was originally prepared by a non-governmental group consisting of child protection
experts and activists. Through their grass-roots experience, they were able to address the
specific problems of Filipino children in the overall context of the government’s obligations
under the CRC. The Philippine government, having requested non-governmental assistance,
and having enacted the legislation, achieved as a result concrete legislative provisions and
a national policy for the protection of children against commercial sexual exploitation.

On the other hand, Brazl’s Law No. 8069 of 13 July 1990 entitled “Statute of the Child and
Adolescent”, which is intended to provide for the “full protection of the child and
adolescent”, has no specific provisions for addressing the commercial sexual exploitation of
children. Rather the Act is like a Charter for children, outlining fundamental rights and
duties, with policies for enforcement and guidelines for their implementation. It is a matter
for the individual State governments to translate the charter into regulations at local State
level.

In Sri Lanka, ratification of the CRC engendered the formulation of a policy document in
1992 on the rights of children, intended to lead to comprehensive legislation protective of
children. A Technical Committee, appointed to consider legislation directed at child abuse,
identified certain areas for reform. However. rather than suggesting a separate Act dealing
with sexual offences agaist children, the Committee recommended amendments to the
existing Penal Code and to the Code of Criminal Procedure. Thus. the age of consent was
raised from 12 to 16 years, new offences of sexual exploitation of children and of trafficking
as well as new offences relating to the use of children in pomography were created.
Significantly, here again, the Technical Committee had included non-govemmental
representatives who had been actively engaged in combatting the sexual exploitation of
children in Sri Lanka. Through the amendments to the Penal Code, their concerns have been
legislatively addressed in a pragmatic and comprehensive manner.

In Thailand, the approach to protective legislation has also involved amendments to the
Penal Code. There has been a firm governmental commitment since 1993 to eliminate child
sexual exploitation. Amendments to the Code at that time provided serious penalties for
those who engaged in the sexual abuse of children and updated the laws on pomography.
New amendments this year (1996) will mean that while prostitution per se will no longer be
a crime in Thailand, soliciting and publicising for the purposes of prostitution will be
punishable. Engaging in prostitution with a person under the age of 18 will be punishable
if the act takes place “in a place of prostitution”. However, if the act takes place elsewhere,
the age of consent is 15. Boy children continue to lack adequate protection in that rape and
unlawful sexual intercourse cannot be committed against male children, by virtue of a
judicial interpretation of the provisions of the Code.
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1.2. Pornography

The relevance of pomography to the protection of children against commercial sexual
exploitaton is not always recognised in legislation despite the specific injunction of Act.34(c)
of the CRC that States must take measures to prevent the exploitative use of children in
pomographic performances and materials. New technologies being used for the production
and transmission of pornography have been so rapid in development, and sometimes so
difficult to penetrate, that the law has not been able to keep up with them. The experience
of police officers mn this area has led the Standing Working Party on Offences Against
Mimors of INTERPOL (‘the SWP’) to recommend (1995/96) that member countries enact
legislation which would make it an offence to produce, distribute or possess child
pornography in its present and potential future forms. In January 1995 the Netherlands
government passed legislation, amending the Penal Code (Art.240b), and making it an
offence to distribute, make, import or possess pomographic matenial depicting children
manifestly under the age of 16; transfer or possession of such material on a data carrier is
included in the offence. In July 1994 the Austrian parliament passed an amendment (section
207a) to the Penal Code to outlaw the trade in child pornography and sanction even the
possession of such material. Possession of child pornography is also an offence in Canada,
in Germany and in the United States. In 1994 the US Penal Code was amended to allow
federal authorities to prosecute persons involved in the production overseas of child
pomography. if that pomography is intended for importation into the United States. In many
countries. however, the penalties for offences relating to child pornography are not severe
and do not reflect the fact that such pomography is a manifestation of the sexual
exploitation of a minor.

1.3. Reporting

An issue for national legislatures concemed with child sexual abuse, whether commercial
or otherwise. is that of reporting. The Philippine Regulations under Republic Act 7610
encourage the reporting of cases of sexual abuse. and impose mandatory reporting
provisions on hospitals. doctors. nurses, teachers and law enforcement officials. In some
countries there is a reluctance to impose mandatory reporting duties; experience in the
United States showed that a high percentage of cases reported on foot of an imposed duty
were unfounded. The SWP. however. has urged the implementation of legislation which
would require individuals and specifically professionals and others having the care, custody
or control of children to report suspected abuse to the relevant investigative authorities.

1.4. Extraterritorial Legislation

While domestic legislation on child commercial sexual exploitation is normally directed to
the protection of the State’s own children against abuse by nationals, this type of abuse has
international aspects. Sexual exploitation resulting from tourism and foreign visitors,
trafficking of young people across borders to supply brothels in other countries, abductions
from one country to another, abuses of intercountry adoption, and even the transfer of
pornography via computer networks or simply across borders are all issues which involve
other jurisdictions. Responses within national legislatures are varied, depending on how the
specific problems affect each jurisdiction. Several countries from which large numbers of
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tourists are believed to travel to exploit children abroad have responded by introducing
legislation to give their domestic courts extraterritorial jurisdiction in respect of offences
committed against children abroad. In New Zealand, the Crimes Amendment Act which
came into force in April 1995 makes it an offence for a New Zealand citizen or permanent
resident to engage i conduct outside of New Zealand with a child under the age of 16 if
such conduct would be an offence in New Zealand. Australia’s Crimes (Child Sex Tourism)
Amendment Act of 1994 specifies (in section SOBA) that “a person must not, while outside
Australia, engage in sexual intercourse with a person who is under 16”. In March 1996 an
Australian was convicted under the new legislation of offences committed against children
in the Philippines. Extraterritorial jurisdiction for offences committed against children abroad
became law in Belgium (April 1995), in France (February 1994) and in Germany (September
1993), all by amendments to each country’s Penal Code. The Australian Act and the French
and German amendments enable prosecutions to be taken against nationals of those
countries even if the crime alleged is not a crime in the jurisdiction in which it was
committed; thus, there is no double criminality requirement - the national legislative
provisions will protect foreign children.

The Penal Codes in the Scandinavian countries already enabled citizens of those countries
to be prosecuted at home for crimes committed abroad, without specifying the crimes in
detail. Under such provisions, three men were convicted in August 1990 in Norway for
sexual abuse of boys in the Philippines and in Thailand, and a Swedish national was
convicted in Stockholm in June 1995 for offences committed in Thailand.

The Penal Code in Japan has extraterritonial effect in relation to certain crimes including
sexual cnimes with violence against children under the age of 13 or persons unable to resist
such an attack.

1.5. Sex Tourism Legislation

Tourism for the purposes of sex with minors has been dealt with by legislative changes in
several countries. In the United States, the 1994 Violent Crime Control and Law
Enforcement Act crimmalises domestic or foreign travel with intent to engage in sexual acts
with a juvenile. The 1994 Australian legislation creates the offence of benefitting from or
encouraging such travel; the 1995 New Zealand legislation makes similar provisions.

A different approach is offered in the United Kingdom where a Sexual Offences (Conspiracy
and Incitement) Bill was referred in February 1996 by Parliament to a Standing Committee
for consideration. The proposed legislation would make it an offence to conspire with or to
incite a person to commit certain sexual offences abroad.

1.6. Trafficking or Sale of Children

The issue of child trafficking has been addressed in the Philippines in Republic Act 7610
(Art.IV) by provisions which control foreign travel by children and the adoption of children
i return for a consideration, as well as any acts of trading and dealing with children for
money. In Thailand, proposed amendments to the Penal Code will penalise guardians who
sell children i their care. Selling, buying, transporting of persons under the age of 18 years
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for the purposes of unlawful sexual gratification will be criminalised by an update to an Act
of 1928 (the Trafficking of Women and Girls Act), even if the young person has consented.
A feature of the new provisions is that the trafficked person is recognised as a victim and
not as an offender. In Sri Lanka, recent amendments to the Penal Code create the offence
of “trafficking” in section 360c in terms very similar to those of the Philippine legislation.

In the industrialised countries, the issue of trafficking is addressed often in the context of
immigration. Intercountry adoptions, intercountry marriages, entry of foreign workers, all
may involve trafficking. The Council of Europe has suggested' that the activities of artistic.
marriage and adoption agencies be supervised. that travel abroad by children be the subject
of surveillance by immigration authorities and that young victims of trafficking be assisted
and protected. In recent changes to Belgium's Penal Code (April 1995), the traffic in human
beings was criminalised. The European Union has responded to the problem of trafficking
by expanding the mandate of its Drug Unit (March 1995) to enable that unit to monitor
traffic m human beings. The SWP has made several relevant recommendations designed to
protect children from being trafficked. These include a recommendation that member
countries impose greater supervision and control on intercountry adoptions, and that a data
base be established with records of persons and organisations who have been found to be
involved in the traffic of children. Reflecting the Council of Europe Recommendation, the
SWP also recommends increased surveillance by immigration authorities and assistance to
the victims of trafficking.

1.7. Procedures and the Child Witness

It is generally accepted that there is cousiderable difficulty in prosecuting cases with an
intemmational dimension. Differences in language. legal systems. procedural requirements.
and the expense of bringing witnesses from abroad are some of the problems. In the context
of legislating to protect children against sexual exploitation by nationals abroad. these
difficulties have been relied upon by the British government in refusing to accept a Bill
which would give UK courts extraterritorial jurisdiction for offences committed against
children abroad. On the other hand. certain governments have adopted creative responses
to the difficulties. such as the Australian government. The Australian courts are empowered
under the Crimes (Child Sex Tourism) Amendment Act 1994 to take evidence by video link.
and can even administer oaths and affirmations by video link.

Procedural difficulties are endemic in any case involving sexual exploitation of a child. and
not only those with an intemational dimension. The Children in Trouble: Expert Group
Meeting” in November 1994 in Vienna addressed some of the issues. and particularly in Part
V of its report, dealing with the Exploitatiou of Children. urged that sanctions for sexual
exploitation of children be applied against the adults rather than the child victims. and that
sexually exploited children be given access to the mechanisms of justice. such as legal aid.
safe housing and support services. In Canada. reforms in the criminal law have recognised
that children can be just as credible and reliable witnesses as adults: the special needs of
child victims/witnesses have also been accommodated in the criminal justice system. Delays

1 Recommendation R(91)11 of the Commuittee of Ministers
“ Under the auspices of the UN Crime Prevention and Criminal Justice Branch
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in getting a case to trial, the lack of family or institutional support, the age of the child and
his or her lack of education may all conspire to undermine the quality of a child’s evidence.
The provision of a guardian ad /item for a child witness could ease the burden on the child
and protect his or her interests. In the Philippines, under the Rules and Regulations on the
Reporting and Investigation of Child Abuse cases, a guardian ad /item must be appointed
by the court as soon as a complaint of child abuse has been filed.

Some interesting changes are envisaged in the Thai Criminal Procedure Code which would
ease the burden on the child of giving evidence. The proposed changes include the video-
taping of a child’s statement to police officers and the use of that video as evidence in court.
Cross-examination of the child on the contents of the video will only be allowed through
a psychiatrist. Provision is also proposed for pre-trial depositions by victims who may be
vulnerable to delays in the proceedings, such as street children. Once the deposition has been
taken, and the alleged offender has had an opportunity to confront the witness. the
deposition can be used in court. The problems of undue influence on the child and of
detaining the child until the trial may thus be avoided.

The Evidence Act in New Zealand was amended in 1989 to provide some flexibility to
judges in the taking of evidence in child sex abuse cases. The judge can take the advice of
relevant qualified persons as to the effect on the child of giving evidence, and can direct the
admission of video-tape evidence. or the giving of evidence by closed-circuit television.
Other jurisdictions have similar provisions: it appears to be generally accepted that child
witnesses need to be protected from the trauma of court proceedings and of confronting
their abuser. Where the abused child 1s a street child or a trafficked child. the proof of his
or her age can be a problem. The Australian Crimes (Child Sex Tourism) Act 1994 makes
provision for alternative methods of proving the age of a person under the age of 16. such
as by appearance or from medical opinion.

1.8. Rights of the Accused

There are difficulties in reconciling the rights of the accused with the rights of the child to
protection. In relation to bail, for example. it has been seen that child exploiters arrested in
a foreign jurisdiction are very likely to jump bail: yet to refuse them bail would be to infringe
their basic right to be presumed innocent until proved guilty. Either the offence has to be
categorised as serious enough to automatically deprive the accused of bail. or the
prosecution has to oppose bail on the grounds that the accused is foreign and therefore very
likely to leave the jurisdiction. In relation to proof of an offence, and given the difficulty of
actually finding a criminal in the very act of abusing a child, there appears to be merit in
shifting the burden of proof when the protection of a child is at issue, and in so framing the
laws that the onus is on the accused to justify his being in the company of a child who is not
a relative. Thus m the Philippines, under the provisions of Republic Act 7610, merely to be
found alone with a child who is not a relative inside a hotel or vehicle or other place
constitutes an attempt to commit prostitution, and an offence under Article III, section 6.
Under section 5(a), the mere verbal offer of a child for the purposes of prostitution
constitutes the offence of sexual abuse.
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2.  ENFORCEMENT AND PREVENTION ON THE NATIONAL LEVEL

Legislation and procedural measures are not enough in themselves to protect children from
commercial sexual exploitation. The laws must be enforced. The principal agencies for their
enforcement will be the police and immigration officials, and the prosecution and judicial
authorities. How effectively these authorities function will depend not only on the resources
made available to them, but also on the extent to which the society in which they carry out
their duties regards the protection of children as important. Why is it, for example, that
many child exploiters will travel to another country and feel themselves immune from
prosecution for acts which they would be afraid to commit in their own jurisdictions? Why
is it that in some societies there is a high level of tolerance of adults securing sexual
gratification from children? Why is it that in some countries the police seem not even to
know that there are laws against sexual exploitation of children. or do not know what those
laws say? In some countries, children are available to be exploited by foreigners because
they are already abused on a massive scale by their own nationals. If society does not place
a high value on the nation’s children and demand that the law is enforced in their interests.
then public officials will not be effective.

There follow a number of suggestions arising from the experiences in various countries of
enforcing the law to protect children from sexual exploitation which point to ways in which
enforcement could be improved.

2.1. Central Authority

In the Philippines there is an inter-agency Task Force against Child Abuse under the
Department of Justice with responsibility for the prosecution of child abuse cases. As a
result. there have been a number of successful prosecutions. and this has in turn increased
public confidence in the office and has increased the level of reporting. In Thailand, a Child
Rights Protection Division has been established within the office of the Attomey General
to monitor child sexual abuse cases.

2.2. Special Child Care Units in the Police Force

In the United Kingdom., a special Paedophile Unit at New Scotland Yard tracks down
offenders against children. It has a mandate to be proactive for the protection of children.
and therefore has a considerable amount ,of flexibility in finding ways to prevent abuse.
rather than only reacting to actual complaints. Unfortunately. it is the only unit for the entire
country.

In this context. it can be noted that the Beijing Rules’ recommend specialisation within
national police forces of police officers who frequently or exclusively deal with juveniles,
and that the Economic and Social Council requested the Secretary General of the United
Nations (Res. 1989/66) in May 1989 to “ensure effective programme interlinkages within the
United Nations system between juvenile justice, within the framework of the Beijing Rules,

3 UN Standard Minimum Rules for the Administration of Juvenile Justice. General Assembly Resolution 40/33 of
29 November 1985.
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and situations of ‘social risk’, especially.....child abuse. child sale and trafficking, child
prostitution and street children.”

2.3. Status, Training and Resources of Police Authorities

In many countries the laws cannot be effectively enforced because the police forces are
corrupt. The reasons for this may be partly to do with a society which places a low value on
respect for the law, but they are also to do with poor pay, poor working conditions and
promotional structures which are not based on merit or ability. In Sri Lanka. the emphasis
by the government on economic development through tourism is said to have made the
police reluctant to implement the laws against child abusers in case this would have a
negative impact on the country’s economy and thus weaken their chances of promotion. In
the Philippines, child abusers have “escaped” from police custody in circumstances which
indicate that bribery of police officials had occurred. There are many such reports about
many countries. Sexual offences against children must be treated as serious crimes. and
police officers must be recognised and rewarded for detection of such crimes in the same
manner as they would be for the detection of any other serious crimes.

Adequate training of police and prosecuting officers is essential for the handling of child
sexual abuse cases. Some industrialised countries such as the United Kingdom, Sweden,
Australia and New Zealand have given overseas aid to developing countries in the form of
training for police officers.

Finally. the police must be adequately resourced in terms of manpower. equipment and
back-up services to enable them to do their job properly. They will not be encouraged to
rescue children from brothels if they have nowhere to bring them or no means to return them
to their families: they cannot track down exploiters unless they have adequate means of
transport and communication.

2.4. Missing Children Registries

Missing children may not always be identified as the possible victims of sexual exploitation

The role of the police forces has been to find such children and restore them to their
families. However, it is now being recognised that such children may have been running
away from abuse or exploitation, and that they should not be returned without some
investigation of the reasons for their disappearance. The SWP has recommended the
establishment of specialised centres in every country where such children may be de-briefed
and cared for before the question of return to their families is settled. The SWP has also
recommended that children missing for more than 6 months should be made the subject of
international Missing Persons Notices at INTERPOL headquarters.

2.5. Customs Surveillance
The valuable role which the Customs Services can provide in detecting and preventing child
exploitation is gaining recognition. In cases in which the customs services have worked with

the police m following up on a seizure of illegally imported pornographic material, important
finds have been made, even leading to the cracking of whole paedophile networks. In New
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Zealand, a Customs Child Pornography Project was established in 1992. The work of the
Project involves the interception of child pomography or other child exploiter-related
mtelligence in the process of normal customs’ surveillance, and then followng up on those
interceptions in cooperation with the police. The US Customs Service has a Child
Pomography and Protection Unit which has been operating effectively for many years. The
Paedophile Unit in the UK police force works in close coperation with the customs
authorities.

2.6. Telephone Help Lines

Telephone Help Lines for children are increasingly recognised as a valuable way in which
children can seek help against sexual abuse and exploitation. The SWP has recommended
that all member countries institute such Help Lines.

2.7. Interdisciplinary Approach to Law Enforcement

1t is not unusual for several government agencies to become involved with an exploited or
abused child. Police. social welfare, education and heaith authorities may all have a
responsibility, and liaison between them would occur. In Britain, liaison between such bodies
is mandatory. What is not the norm, however, is cooperation between official bodies and
NGOs. Thailand is experimenting with such cooperation through its Child Rights Division
in the Attorney General’s office, which has developed a network that inciudes non-
governmental representatives. In Canada. provincial/territorial governments, police and non-
governmental organisations have been working on improving the sharing of information
between the authorities and NGOs in relation to child sexual abuse. ( This was particularly
aimed at enabling NGOs. and other employers who hire people to care for children, to
screen out known sex offenders.)

Experience has shown that state authorities have neither the resources nor the time to
monitor situations in which there may be sexual exploitation of children. While they should
in no way replace the national law enforcement authorities. child-care NGOs are uniquely
capable not only of caning for abused children. but also of detecting abuse and of gathering
evidence on which an offence may be successfully prosecuted. Several successful
prosecutions in the Philippines and in Thailand have been based on evidence gathered or
detected by NGOs. Unfortunately. in most cases. the financial resources of NGOs caring for
sexually abused and exploited children are woefully inadequate.

The UN Expert Group Meeting developed a series of recommendations to combat the use
of children for criminal activities and the exploitation of children which went beyond law
enforcement. Among these recommendations are suggestions for engaging the mass media
in awareness-raising activities, the development of educational programmes and multi-
disciplinary training programmes, the development of “community watch” programmes, and
the engagement of the tourist industry and the business sector in protecting the rights of
children. In Australia and New Zealand, the tourist industry has participated in the
distribution of information leaflets which wam travellers that sexual exploitation of children
abroad is a serious offence.
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3. PUNISHMENT AND DETERRENCE

The penalties for child sexual abuse and exploitation are quite severe in most countries. In
cases mvolving extraterritorial jurisdiction there is a question of whether the crimes should
be classified as minor, thereby making them more susceptible to being successfully
prosecuted, or as serious. thereby making them more susceptible to the imposition of a
heavy penalty. In France. in February 1994. extraterritorial jurisdiction was extended to the
offence of engaging in sexual conduct with a person under the age of 15 by an amendment
to the French Penal Code; it is the only offence which can be tried as a misdemeanour under
France’s extraterritorial jurisdiction. As a misdemeanour. successful prosecution is likely to
be easier than for an act classified as a serious offence.

On the other hand, there is a risk that offences against foreign children will be seen as less
serious than the same offences committed against nationals if the penalties are less severe
for a crime committed abroad. In Norway, three men convicted in 1990 of offences
committed against foreign children received custodial sentences: the Supreme Court of
Norway rejected a defence argument that the punishment should be less severe than it would
be for crimes against Norwegian children. In Sweden in 1995, a man received a custodial
sentence of 3 months and had to pay compensation to the foreign child he had abused: it has
been suggested in relation to that case that the penalty would have been greater if the abused
child had been Swedish. In the same year. in Thailand. a British Guvana citizen was
sentenced to a total of 50 vears in prison for offences committed against 5 Thai bovs.

The degree of njury to the child would normally be a consideration for any court which
prepares to sentence a convicted offender. But does a court have to be actually presented
with evidence of physical or psychological injury - a requirement with which it would be
difficult to comply if the child 1s a foreigner? Should there instead be a judicial presumption
that all sexual exploitation of a child is damaging to the child? If the abuse has resulted in
a child being infected with the HIV or AIDS virus. should this be an additional aggravating
circumstance justifving increased penalties? The payment of financial compensation to a
child victim has the positive advantage of permitting the child a fresh start in life. particularly
if the child has been driven by poverty into prostitution.

There is a serious problem of recidivism particularly in relation to offenders who could be
classified as paedophiles (i.e. persons for whom children are the preferred sexual partner).
When discussing penalties for such offenders. the question arises as to whether penalties on
them should continue after the service of their sentence and/or the payment of their fines.
The SWP has recommended that countries consider whether persons who have been
convicted of sexual offences against minors should be subjected to registration and
restriction of their activities if the latter place them in contact with children. It is a matter
of concem that paedophile abusers will often insert themselves in employment or social
situations which allow them to have access to children. In Canada. amendments to the
Crimmal Code (section 161) in August 1993 enable a court to impose a prohibition order
on a convicted sex offender which will prohibit him from attending places where children
congregate, or from seeking employment which involves being in a position of trust or
authority towards children.
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Indeed, paedophiles have even been known to establish their own “child care” organisations
as a front for their unlawful activities. It is therefore important that institutions which care
for children should themselves require to be registered and supervised by a competent
authority. Furthermore, it has been suggested that persons applying for positions of
employment in mstitutions which are responsible for the care of children should be required
to produce a clean police record as part of their job application. Volunteers for work with
child-care agencies in developing countries should be required to produce references which
can be checked with domestic agencies in their countries of origin.

4. ENFORCEMENT AND PREVENTION THROUGH INTERNATIONAL
COOPERATION

Given the international dimensions of sexual exploitation of children in today’s world,
cooperation between governmental law enforcement agencies and cooperation through the
mter-governmental police agency INTERPOL, is vitally important. Such cooperation should
develop simplified procedures so that the problems of language and differing legal systems
can be minimised.

4.1. Information Sharing via INTERPOL and Bilateral Contacts

INTERPOL already maintains a database of criminals, and the SWP has recommended
increased and improved sharing of information for the database in respect of individuals and
organisations involved in the traffic of children, child pomography and the sexual
exploitation of children.

The extent to which extraterritorial legislation is being extended to cover sexual offences
against children committed in another country has been detailed above. Its effective
application requires cooperation between prosecuting authorities in relation to the gathering
and presentation of evidence.

Bilateral contacts between police forces and customs authorities have already proved
effective in identifying paedophile networks with worldwide connections.

4.2. Mutual Assistance Treaties

Mutual assistance treaties are a vehicle for more formal methods of communication. By
reducing into the form of a written agreement the rules which will be observed for such
things as the taking of statements from witnesses, the provision of records and other
evidence, the service of documents etc.. the evidential quality of the material is assured, and
the delays inherent in diplomatic channels of communication are avoided. The UN Crime
Prevention and Criminal Justice Branch has drafted a Model Treaty on Mutual Assistance
which was adopted by the General Asembly in December 1990* and is available as a
resource to all states. National laws can also provide unilaterally for the conditions under
which mutual assistance will be extended to other states in criminal matters. Thai Law

1 GA 45117
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BE2535 entitled ‘The Act on Mutual Assistance in Criminal Matters’ sets out the conditions
under which assistance may be extended to requesting states, even without a treaty.

4.3. Extradition

Extradition is another vehicle for international cooperation in criminal matters. Some
countries would prefer to extradite a child exploiter back to the country in which the offence
was committed. It is generally believed that a treaty is necessary betwen two countries
before a national of one can be extradited to the other. However. this is not the case for
many European states which have national laws determining the conditions under which
nationals will be extradited to face charges in another State. A Model Treaty on Extradition.
again drafted by the UN Crime Prevention and Criminal Justice Branch and also adopted by
the General Assembly in December 1990°, is available as a resource to all States. In
Germany, extradition to States with which there is no bilateral extradition treaty is
streamlined by the use of “agreements” which require only a fraction of the input necessary
in the negotiation of a treaty. For each individual case it is then only necessary to refer to
the terms of the agreed arrangements.

4.4. Police Liaison Officers

A cooperative method of preventing or assisting in the detection of crimes of sexual
exploitation of children is the placement by States of Police Liaison Officers in countries to
which their nationals travel in large numbers. Liaison officers have been used in the fight
against drug trafficking for some time. and there is a strong demand from the non-
governmental sector that such officers be placed for the purposes of combatting child sexual
exploitation. There is a view that officers placed to combat child sexual exploitation must
be specialised for that field of enquiry. and should not be also combatting the drugs trade
or other serious crime. The UK National Crime Intelligence Service (NCIS) has suggested
that “Crime” Liaison Officers be placed in certain countries. available for all criminal
investigations. The SWP has, however. recommended the posting of specialised officers.

4.5. Development Aid

International cooperation via development aid to promote child protection has also already
been mentioned. Such assistance. if used for training. can have long-term effects on the
capacity and understanding of law enforcement officials in combatting sexual crimes against
children.

5. CONCLUSION
It must be realised that the legal environment reflects the political environment. and that

unless a State and its society give priority to the protection of children, the laws will not
protect them. The will to protect children must first be there.

5 GA 45/116
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This Paper has attempted to identify the legal norms which have set the standards to be
observed, and to look in a general way at the responses from national legisiatures, also
taking into account the enforcement and implementation mechanisms which are available.

It is hoped that States, in formulating their own national plans, will be able to draw on the
experiences outlined in this paper and find solutions in the interests of their own and the
world’s children.

In order to foster the most effective implementation of the CRC in this sphere, the
following proposals are made:

It is suggested that the reporting obligations in Article 44 of the CRC be used by States, not
just to fulfill their legal obligations under the Convention, but as an opportunity for a
thorough analysis and review of their national legislative provisions for the protection of
children. This work should be done with the active participation of non-governmental
organisations who are mvolved in the care of children. as well as with those departments of
state which have responsibilities affecting children, and those that ensure compliance with
international treaty obligations. Through such an interdisciplinary review, legislative gaps
in child protection could be identified. A national plan could then be prepared to address in
a comprehensive way, through legislation, the needs of children in each State.

Secondly. it is suggested that a Task Group. again including NGOs as well as law
enforcement personnel and child care authorities. be established in each State to identify or
propose effective mechanisms within the jurisdiction to monitor and combat sexual
exploitation of children. Monitoring of children at risk. care of abused children, evidence-
gathering against child abusers. protection of child witnesses - all these are tasks for which
mechanisms must be devised to respond to local problems and local needs.

Finally. it 1s suggested that in each State. an Ombudsman for children, or an institution or
body fulfilling similar functions. be appointed with responsibility not only to receive and deal
with complaints from children. but also to advise the government on problems affecting
children in general within the jurisdiction and to recommend solutions.

These are some ways by which a practical start could be made in securing better
implementation of the provisions of the Convention on the Rights of the Child.
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ANNEX 1

RARARX

INTERPOL STANDING WORKING PARTY ON

OFFENCES AGAINST MINORS

RRAKX

Recommendations on law enforcement

RRR X

Introduction:

It is agreed that a statement of recommendations is to be prepared for submission to the World
Congress Against Commercial Sexual exploitation of Children which is to be held in
Stockholm (Sweden) in August 1996. It will be appended to the background paper entitled
<International Legal Framework and the Current National Legislative and Enforcement
Responses relating to the Commercial Sexual Exploitation of Children>. This statement will
also be submitted to the next Interpol General Assembly which will be held in Antalya
(Turkey) in October 1996 for formal approval and adoption.

These recommendations update and expand those detailed in the Interpol resolution adopted
by the 61st General Assembly in Dakar in 1992.

Recommendations on law enforcement measures:
A - Child pornography

Child pornography is created as a consequence of the sexual exploitation or abuse of a child.
It can be defined as any means of depicting or promoting the sexual exploitation of a child,
including written or audio material, which focuses on the child’s sexual behaviour or genitals.

Countries which have not yet done so should enact legislation making the production,
importation, possession and distribution of pornography showing children, a criminal offence.

The legislation should take account of the types of support currently used for such material,
but also leave room for development of future forms of support such as computers, data
carriers and other virtual representations in order to climinate legal loopholes from which
criminals could benefits.

B - International adoption
In the context of The Hague International Convention on Protection of Children and Co-
operation in Respect of Intercountry Adoption of 29 May 1993, adopted by Inerpol in the

form of Resolution AGN/62/RES/4 during the 62nd General Assembly in Aruba, it is
recommended that Interpol member countries take necessary measures to set up greater
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supervision and control of intercountry adoption, in order to protect children thus adopted
from all forms of exploitation and abuse.

C - Sex tourism and child prostitution

Interpol should urge member countries to introduce meaningful national and extra-territorial
legislations relating to the sexual exploitation of children in addition to the enhancement of
extradition procedures and arrangements.

They should also study the possibility of establishing bilateral agreements between countries in
order to facilitate legal proceedings and the gathering of evidence. Thereby making it easier to
detect tourism centred on the sexual exploitation and prostitution of children so that measures
to put an end to such practices can be taken.

Member countries should notify the diplomatic representatives concerned of any offences
committed by their nationals abroad in a foreign country, so as to allow legal proceedings to
be commenced in the context of extra-territorial legislation.

In particular, member countries should consider the possibility of posting liaison officers or
identifying such an officer in situ, in countries particularly exposed to this kind of criminality
with the aim of ensuring the effective use of territorial legislation or of new extra-territorial
legislation. The network of existing Interpol Specialist Liaison Officers should not be
overlooked.

Interpol should urge member countries which have not yet done so, to adopt legislations
prohibiting child prostitution and/or effectively implement them.

D - International co-operation

It is recommended that Interpol member countries increase and improve the sharing of
information via the General Secretariat, by a better use of the Interpol data base. This will
enable a record to be created which will assist to identify and prosecute individuals or
organisations involved in traffic of children, child pornography and sexual exploitation of
chiidren.

E - Telephone Help lines

It is recommended that member countries which have not yet done so, institute a toll free
telephone number for the reporting of criminal offences committed against minors allowing
callers to remain anonymous if they wish.

F - Legislation and enforcement
All Interpol member countries are urged to review, and where necessary, improve or
implement guidelines that assist all individuals, specifically all professionals, and other persons

who have care, custody or control of children, to forward information about any suspected
abuse of, and/or criminal offences against, children to an appropriate identified agency.

207



Within the fundamental principles of Human Rights and national and international law, and
with a view to protecting children from sexual exploitation and the prevention of recurring
offences, it is recommended that member countries should examine the feasibility of
introducing legislation requiring the registration of, and the restriction in the activities, of
persons convicted of sex offences against or involving children. The requirement for
registration involves notification to the local police of the home address of the convicted
person and movements thereafter. The restriction in activities is aimed at preventing a
convicted person from involvement with children in employment or in social or voluntary
capacities. To ensure the effectiveness of such legislation and in the wider context of
protection of children generally, systems should be developed which enable any reasonable
person or authority (in considering the suitability of a person who it is proposed will have
unsupervised access to children), to obtain details of any relevant previous convictions, or
indeed any other relevant information concerning that individual.

G - Missing children

It is recommended to all member countries that all international cases of missing children and
all cases of children reported missing for more than six month, which have not been previously
reported under other criteria, should be reported to the General Secretanat and that they could
then be the subject of international missing person notices.

The General Secretariat is asked to co-operate with the United Nations and other competent
bodies in determining measures for dealing with cases involving missing children.

They should consider the setting up of specialised Units to deal with cases of missing children
and request assistance from centres which already exist in order to use them as examples.
Multi-disciplinary co-operation has to be encouraged for the benefit of such new units.

H - Trafficking in Children

Within the concept of the United Nations Convention on the Rights of the Child, which states
that the best interest of the child should prevail above all other considerations, Interpol
member countries are urged to increase surveillance by immigration authorities and law
enforcement in order to ensure that travel abroad by children, especially those not
accompanied by their parent or guardian, is not related to trafficking in Human Beings and to
prevent the possibility that they will be led into prostitution or other forms of sexual abuse.

When it is determined that illegal child trafficking is taking place, member countries should
establish facilities or support those that exist, in order to protect and assist the victims of

trafficking. Such support would include the sympathetic handling of the child, commensurate
with the individual circumstances of each case.

April 1996
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ANNEX I
Ratification Table

Korea(Dem.People's Rep

Korea(Rep.)
Kyrgyzstan

Lao
Papua New Guinea

New Zealand
Philippines

indonesia
Japan
Kazakhstan
Maiaysia
Mongolia
Myanmar
Nepal
Fakistan
Stngapore
Sn Lanka
Tajikistan
Thaiand
Uzbekistan
Vietnam

India

ASIA, FAR EAST AND
AUSTRALASIA
GROUPING
Afghanistan

Austraiia

Bangladesh

Bhutan

Cambodia
Turkmenistan

China
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THE AMERICAS

Argentina
Boiivia

Brazi

Canada
Chile

Colombia

Costa Rica
Cuba

Dominican Republic

Ecuador

E! Saivador
Guatemala
Guyana
Haiti

Honduras
Jamaica

Mexico

Nicaragua
Panama

Paraquay
Peru

Trninidad & Tobago

United States of America

Uruguay

Venezueia

MIDDLE EAST
GROUPING

Iraq
Iran

{srael

Jorgan

Kuwait

Lebanon

Saud: Arabia

Synan Arab Republic
United Arab Emirates

Yemen
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EUROPEAN GROUPING

Albania

Armenia

Azerbaydzhan

" Austna

" Belgium

osnia Herzegovina

Croatia

" Bulgaria

* Czech Republic

* Denmark
* Estonia
* Finland
* France

* Georgia

" Germany
* Greece

" Hungary
* lreland
" ltaly

* Latvia

* Lithuania

Macedonia
Moldowvia

* Netherlands
* Norway

* Poland

* Portugal

* Romania

Russian Federation

* Slovakia
* Slovenia

T Spain

" Sweden

* Switzeriand
" Turkey

Ukraine

" United Kingdom

Yagosiavia

“Member States of the
Council of Europe
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