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making an objective assessment of the facts of the case and of the conformity of
the measures complained about with the relevant provisions of the legal
instruments.3

Appellate Body

The establishment of the Appellate Body as a kind of court of appeal is a new
addition to the dispute settlement system. The Body consists of seven persons
of recognized authority, with expertise in law, international trade and the
subjects covered by the various Agreements. They must not be affiliated to any
government. Of the seven, only three persons are called to serve in any one case.
The appeal can be made by any of the parties to the dispute. The report of the
Appellate Body, which will be confined to issues of law in the panel report and
the legal interpretations developed by it, has to be submitted to DSB within a
period of 60 to 90 days.

Consideration of reports by DSB

The report of the panel or of the Appellate Body, where one of the parties has
appealed against the panel’s report, is submitted to DSB for adoption and
appropriate recommendations and rulings. In order to ensure prompt
settlement of disputes, it is provided that the period “from the date of the
establishment of the panel by the DSB” and the date “when it considers the
panel or appellate report” should not exceed nine months when the panel report
is not appealed and 12 months when it is appealed.

Implementation of the reports

According to the procedures, the reports of the panels are to be implemented by
the parties in the three ways described below.

Compliance

First, the procedures emphasize that the party in breach of obligations must
promptly comply with the recommendations of the panel or Appellate Body. If
it is not possible for the party to implement the recommendations immediately,
DSB may on request grant it a reasonable period for implementation.

Provision of compensation

Second, where the party in breach does not comply within a reasonable period,
the party that has invoked the dispute settlement procedure may request
compensation. Alternatively, the party in breach of the obligations may itself
offer to pay compensation.

Authorization of retaliatory action

Third, where the party in breach fails to comply and adequate compensation
where requested is not provided, the aggrieved party may request DSB to
authorize it to take retaliatory action by suspending concessions or other
obligations under the Agreements. This means that, where the party is for
instance in breach of its obligations under GATT or under one of its associate
Agreements, the aggrieved party may be authorized by DSB to raise tariffs on
products which it imports from the party in breach; the trade in such products
should be approximately equal to that affected by the measures complained
about.

5  The procedures recognize that the parties may in certain cases by mutual consent agree to
refer the dispute to arbitration. However, they provide that, in such cases, the award shall be
binding on the parties and that it should be reported to DSB.
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The rules provide that such retaliatory actions shall be authorized by DSB as far
as possible in the same sectors of GATT, GATS or the Agreement on TRIPS in
which the panel or appellate body has found violation. However, where DSB
considers that this is not possible, it can authorize retaliation under other
sectors of the same Agreement. Only in rare cases and as a last resort can DSB
authorize retaliation across Agreements, i.e. imposition of higher tariffs on
goods for breach of an obligation under GATS or the Agreement on TRIPS.

The provision of compensation and authorization by DSB of retaliatory
measures are, however, temporary measures. The ultimate solution is for the
country which is in breach of the obligation to implement the
recommendations. The rules require DSB to keep such cases under review to
secure their full implementation.

How the dispute settlement mechanism works in practice

An ambassador from a country which had a case before the Dispute Settlement
Body explained in reply to a question from a journalist how his government
decided to bring the matter to WTO:

The petrochemical industry brought the problem to our notice and furnished us
with the information on the restrictive import licensing procedure which the
importing country had introduced. We requested our commercial representative to
check the facts and obtain more detailed information on regulations. When we
were satisfied on the basis of the information provided by the affected industry and
the report received from our commercial representative that there was a violation of
the rules by the importing country, we decided to invoke the dispute settlement
procedures by requesting the importing country for bilateral consultations. When
we found that these bilateral consultations were not resulting in solutions, we
decided to request the Dispute Settlement Body for the appointment of a panel.

Almost all, if not all, disputes brought to WTO are the result of the information
provided by industries or their associations to their governments on the
difficulties they are encountering in marketing their products in foreign
markets. The government invokes dispute settlement procedures when it agrees
with the industry’s assessment that the country where the difficulties are being
encountered is in breach of the WTO rules.

The first step the government has to take when it decides to invoke dispute
settlement procedures is to enter into bilateral consultations with the country
considered in breach of its obligations. Only when these bilateral efforts at
reaching mutually satisfactory solutions fail may the complaining country
request WTO to appoint a panel to examine both the facts of the case and its
legal issues.

It is important to note that a large number of problems raised by governments
under dispute settlement procedures are settled in bilateral consultations. These
consultations fail to provide solutions only in a much smaller number of cases,
where the country against which the complaint is made does not agree with the
view of the complaining country that it has breached the rules; it is these cases
that are brought to WTO for settlement by panels.

Even though the participants in the entire process of dispute settlement —
bilateral consultations, examination by the panel and later by the Appellate Body
~ are government representatives, they rely heavily on advice and support on a
continuing basis from the industry and the associations with an interest in the
subject matter under dispute. The ability of governments to pursue its case or to
defend the industry’s interests in a case brought against it depends greatly on the
assistance and support provided by the industry groups concerned.

As regards the facts of the case, the government representatives have to depend
on information from industry, which has first-hand information on problems
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prevention of trade friction. The provisions establishing the review mechanism,
however, clarify that it is not intended to serve as a basis for enforcing
obligations; nor should such reviews be used for the settlement of disputes. The
second equally important objective of these reviews is to provide greater
transparency and understanding of the trade policies and practices of member
countries.

Periodicity of reviews

The frequency with which such reviews are carried out depends on the share of
the individual member countries in world trade. The top four are examined
every two years: at the moment these are the European Communities (counted
as one), the United States, Japan and Canada.

The next 16 are reviewed every four years, and the rest every six, except that
longer intervals may be fixed for least developed countries.

The basis for the review is provided by:

Q A full report prepared by the Member whose trade policy is being reviewed;
and

Q The report prepared by the Secretariat on its own responsibility, taking into
account the information provided by the Member and other information,
including that obtained during visits to the country concerned.

The reviews are carried out by the General Council, which for the purpose of
such reviews acts as Trade Policy Review Body. The country report and the
reports prepared by the Secretariat, together with the minutes on the
discussions, are published promptly after the review.

WTO0-related consultations

Mechanism for consultations between governments and the private
sector

Governments do not act in isolation. In most developed countries and a large
number of developing countries, formal institutional mechanisms have been
established for consultations with industries and their associations, chambers of
commerce and other trade associations on issues discussed in WTO. In these
consultations, governments seek to obtain the views of the business community
on:

Q The policy approaches they should adopt on the specific issues under
negotiation;

QO The stand they should take on proposals made for the inclusion of new
subjects in the agenda for negotiations.

The mechanism also provides an opportunity for industries and businesses to
raise any problems they may be confronting in their target export markets
because of the measures taken by governments of importing countries.

In developing countries where such a mechanism for consultations does not
exist, it will be necessary to develop it. In countries where it does, it may be
necessary to improve it to ensure that different business interests are
adequately represented and able to bring to the notice of their governments the
problems they encounter abroad.

Influence of associations of industries

In addition to participating in consultations arranged by governments,
industries and trade enterprises in developed countries make known their
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concerns and views on subjects under negotiation in WTO by holding
discussions under the auspices of chambers of commerce or federations of
industries. Furthermore, pressure groups try to ensure that their sectoral
interests are adequately taken into account by their governments when specific
issues are discussed at the international level. The reports on these discussions
are widely publicized to influence public opinion in favour of the group’s views.
The reports are also used to lobby members of national legislatures to ensure
that governments ultimately adopt policy approaches to negotiations in WTO
which adequately reflect their views and concerns.

For instance, the basic groundwork on a number of subjects in the agenda for the
Uruguay Round negotiations was carried out by associations of industries and
trade. The detailed studies prepared by national and international federations of
industries on the implications of the trade in counterfeit goods were to influence
governments of developed countries to press for the inclusion of this item in the
agenda, ultimately leading to the Agreement on TRIPS. Again, the genesis of the
Agreement on TRIMs can be traced to the studies prepared by organizations of
industries and other research institutes on the adverse implications for trade of
the local content and export performance requirements imposed on foreign
investors. Many of the proposals for improved rules in the Agreement on
Anti-dumping Practices originated from the problems and concerns industries
brought to the attention of their governments.

The Information Technology Agreement (ITA), which was adopted at the
Ministerial Conference in Singapore in December 1996, was the result of
pressures placed by exporting industries on their governments. In fact, most of
the new subjects in the WTO work programme, such as trade facilitation and
electronic commerce, were suggested by governments on the basis of the
recommendations made by industries, business associations and other interest
groups that there was a need for the development of new rules in these areas.

The interest taken by associations of industries does not end with suggesting
subjects for inclusion in negotiations. In most cases they follow the negotiations
closely, and make their views known to their governments when they consider
that proposals for new rules would not be to their benefit. In the Uruguay
Round, for instance, the final outcome of the negotiations on textiles was
greatly influenced by the pressures exerted by textile lobbies on the
governments of the importing developed countries. It is well known that the
Uruguay Round negotiations were held in abeyance for over two years because
of the pressures brought to bear on the governments of some countries by
agricultural lobbies, which considered that they would be adversely affected by
the liberalization proposals under discussion.

Trade and industry associations must therefore continue to follow WTO’s
ongoing work on the implementation of the rules of the various Agreements and
the work at the analytical level that is being done in new subject areas.

To enable trade and industry associations and NGOs to take an active interest in
the work of WTO, the Secretariat has been taking a number of steps to add
greater transparency to its work. The working documents prepared by the
Secretariat and reports on meetings, previously treated as restricted documents
available only to governments, are now derestricted within a period of six
months. Further, in certain subject areas, like trade and environment, the
Secretariat has been arranging briefing meetings for NGOs and other
private-sector organizations on developments in discussions in WTO.

In most developing countries, however, chambers of commerce and trade
associations have so far not shown an active interest in the discussions in
international organizations like WTO. This was partly due to the fact that,
until a few years ago, a number of these countries were pursuing import
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substitution policies. Consequently they focused attention mainly on domestic
policy issues. With the shift to policies promoting export-oriented growth,
these associations are becoming increasingly conscious of their members’ need
to become familiar with the WTO legal system and of their own need to pay
more active attention to WTO’s ongoing work. Many of them require
assistance in improving their understanding of the system’s substantive and
procedural rules. International organizations could assist such associations by
holding for the benefit of their members:

QO General seminars on the WTO legal system, and

U Workshops on rules in specific areas, such as mandatory standards and
sanitary and phytosanitary regulations, customs valuation, subsidies,
countervailing and anti-dumping measures, and intellectual property rights.

Effective utilization of the legal and trade information available in

WTO

One of the other less publicized advantages to the business person of the WTO
system arises from the increasing availability at the WTO Secretariat of
information on national legislation and rules in the foreign trade sector. Almost
all WTO Agreements require member countries to notify the WTO Secretariat
of national legislation, rules and regulations in the subject areas covered by
them.

In addition, valuable information on products is available in the country reports
prepared under the Trade Policy Review Mechanism. This information should
be useful to enterprises exporting or considering the export of specific products.
By studying the report on consultations with a particular country, it may be
possible for an exporter to obtain information on the tariffs, mandatory
standards and other regulations that are applicable to specific products or
product groups in his or her target market. Although these reports are
published, they are rarely mentioned in the national business journals of
developing countries.

The WTO Web site (http://www.wto.org) has become a rich and valuable
source of information on all aspects of the WTO system.

Summing up

To sum up, the ability of business persons to benefit from the improved
institutional framework that has resulted from the Uruguay Round will depend
greatly on:

QO Their knowledge of the trade rules and of the rights which these give as well
as the obligations they impose.

Q Their knowledge of the new opportunities for trade that have been created
by the liberalization commitments undertaken by countries during the
negotiations.

O Their initiative in bringing to the notice of their governments their problems
in selling to international markets so that their governments can raise the
issues in appropriate WTO forums and, if necessary, invoke WTO dispute
settlement procedures.

Chapters 2 - 20 of this Guide explain the rules of the system, the new
opportunities that have been created as well as the challenges which business
enterprises may encounter in both domestic and foreign markets as a result of
trade liberalization.
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Entry into force Entry into force

Government Membership Government Membership

New Zealand 1 January 1995 Slovenia 30 July 1995

Nicaragua 3 September 1995 Solomon Islands 26 July 1996

Niger 13 December 1996 South Africa 1 January 1995

Nigeria 1 January 1995 Spain 1 January 1995

Norway 1 January 1995 Sri Lanka 1 January 1995

Pakistan 1 January 1995 Suriname 1 January 1995

Panama 6 September 1997 Swaziland 1 January 1995

Papua New Guinea 9 June 1996 Sweden I January 1995

Paraguay 1 January 1995 Switzerland I July 1995

Peru 1 January 1995 Tanzania, United Rep. of 1 January 1995

Philippines 1 January 1995 Thailand 1 January 1995

Poland 1 July 1995 Togo 31 May 1995

Portugal I January 1995 Trinidad and Tobago 1 March 1995

Qatar 13 January 1996 Tunisia 29 March 1995

Romania 1 January 1995 Turkey 26 March 1995

Rwanda 22 May 1996 Uganda 1 January 1995

Saint Kitts and Nevis 21 February 1996 United Arab Emirates 10 April 1996

Saint Lucia 1 January 1995 United Kingdom I January 1995

Saint Vincent & the Grenadines 1 January 1995 United States I January 1995

Senegal 1 January 1995 Uruguay 1 January 1995

Sierra Leone 23 July 1995 Venezuela 1 January 1995

Singapore 1 January 1995 Zambia 1 January 1995

Slovak Republic 1 January 1995 Zimbabwe 3 March 1995
Observer Governments

Albania Ethiopia Oman

Algeria Former Yugoslav Republic of Russian Federation

Andorra Macedonia Samoa

Armenia Georgia Saudi Arabia

Azerbaijan Holy See (Vatican) Seychelles

Belarus Jordan Sudan

Bhutan Kazakhstan Taiwan Province (China)

Cambodia Lao People’s Democratic Republic Tonga

Cape Verde Lebanon Ukraine

China Lithuania Uzbekistan

Croatia Moldova Vanuatu

Estonia* Nepal Viet Nam

Note:

All observer countries have applied to join WTO except the Holy See (Vatican) and, for the time being, Ethiopia, Cape

Verde, Bhutan and Yemen. Estonia’s application for membership was approved by the General Council in May 1997.

International organization observers in the General Council (observers in other councils and committees differ):

United Nations

United Nations Conference on Trade and Development (UNCTAD)
International Monetary Fund (IMF)

World Bank

Food and Agriculture Organization of the United Nations (FAO)
World Intellectual Property Organization (WIPO)
Organisation for Economic Co-operation and Development (OECD)

Source: WTO.
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