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DEVELOPMENTS I N STATUTOR Y INTERPRETATIO N 

Memorandum b y 
THE GOVERNMEN T O F AUSTRALI A 

The annexe d discussio n paper , "Extrinsi c Aid s t o Statutor y Interpretat ion" , wa s table d i n th e 
Australian Parliamen t o n 1 4 Octobe r 1982 . I t wa s table d wit h th e intentio n tha t th e pape r 
be studie d an d debate d insid e an d outsid e th e Parliamen t befor e an y o f it s proposal s ar e pu t 
forward a s legislation . 

2. Th e pape r examine s th e exten t t o which , i n interpretin g Act s o f Parliament , regar d 
can properl y and  usefull y b e ha d t o reports , explanator y memorand a an d othe r material s tha t 
do no t themselve s for m Dar t o f th e Ac t . Fo r thi s purpos e th e pape r examine s th e exten t t o 
which th e court s alread y us e suc h extrinsi c materials . I t goe s o n t o conside r whethe r th e 
range o f suc h extrinsi c material s nee d t o b e broadened , an d ho w tha t coul d b e brough t abou t 
in a  wa y tha t woul d b e satisfactor y an d acceptabl e fro m th e poin t o f vie w o f th e court s an d 
of th e audienc e t o whic h th e Ac t i s directed . Finally , th e pape r set s fort h fo r 
consideration an d discussio n a  possibl e procedur e an d programm e fo r th e us e o f speciall y 
prepared explanator y memorand a l imi ted , init ial l y a t least , t o selecte d Act s considere d b y 
their sponsor s t o b e appropriat e fo r thi s purpose . 

3. Th e discussio n pape r arise s ou t o f a n init iativ e announce d b y th e Attorney-Genera l i n 
1981 a t th e tim e h e introduce d th e Bil l t o inser t sectio n 15A A i n th e Act s Interpretatio n 
Act 190 1 (Ac t No.6 1 o f 1981) . A t th e t im e o f introducin g tha t measur e th e 
Attorney-General state d tha t a n examinatio n woul d b e undertake n o f th e topic , wit h a  vie w 
to developin g proposal s tha t woul d b e brough t int o th e Parliamen t fo r furthe r consideration . 
There ha s als o bee n considerabl e interes t i n th e exercis e b y group s outsid e Parliamen t an d 
indeed oversea s a s wel l , an d i t i s hope d an d expecte d tha t th e pape r wil l produc e a  vigorou s 
and frui t fu l debate . 

4. N o off icia l examinatio n o f thi s kin d ha s take n plac e sinc e Federatio n i n 1901 , althoug h 
there hav e bee n som e distinguishe d precursors . Th e pape r i s als o timel y i n vie w o f th e 
quite remarkabl e wa y i n whic h th e problem s o f statutor y interpretatio n hav e engage d th e 
attention o f bot h Australia' s highes t court s an d th e wide r Australia n communit y i n recen t 
t imes. 

5. On e thin g tha t clearl y emerge s fro m th e pape r i s tha t th e court s alread y ca n refe r t o 
extrinsic material s i n certai n case s unde r th e existin g rule s o f interpretation . Legislatio n i s 
not mad e i n a  vacuu m an d eac h Ac t mus t b e rea d i n it s context . Court s may , an d o n 
occasion do , loo k a t report s an d othe r material s leadin g t o th e legislatio n i n question . 
Recently, individua l judge s o f th e Hig h Cour t hav e gon e t o th e exten t o f lookin g a t Hansar d 
to identif y th e proble m th e Ac t addresse s o r eve n t o ascertai n directl y wha t wa s th e 
parliamentary intent . The  judicia l development s ar e o f grea t significance . However , othe r 
judges tak e a  mor e restricte d view , an d thi s i n itsel f raise s a  problem . Ther e ar e othe r 
problems. Ofte n thes e material s wil l no t b e readil y accessibl e t o th e ordinar y user s o f 
statutes. The y ar e no t necessaril y self-explanator y an d ofte n requir e a  di f f icul t exercis e o f 
evaluation. Finally , overal l ther e ha s bee n muc h greate r reluctanc e t o us e parliamentar y 
materials tha n t o us e othe r materials , suc h a s reports , tha t i n fac t ar e mor e remot e fro m 
the law-makin g proces s tha n Hansard . 

6. I n thes e circumstances , th e pape r oropose s fo r consideratio n th e us e i n selecte d case s 
of a  speciall y prepare d explanator y memorandu m o r statemen t tha t woul d b e submitte d t o 
Parliament alon g wit h th e legislatio n i n question . Th e memorandu m whe n approve d woul d b e 
made a s accessibl e t o th e user s o f th e legislatio n a s th e legislatio n i tsel f . On e o f th e mos t 
interesting point s tha t emerge s fro m th e pape r i s tha t th e ide a o f suc h a  specia l explanator y 
statement ha s receive d wid e interes t o r suppor t ove r a  considerabl e perio d a s i s outline d i n 
Chapter IV  o f th e paper . 

7. Ther e ha s no t ye t bee n parliamentar y debat e o n th e paper . However , th e Opposition' s 
init ial reaction s t o th e pape r ar e supportiv e o f th e initiative s taken . I t i s likel y therefor e 
that th e debat e wil l concentrat e o n th e priciple s involve d i n th e proposal s an d th e translatio n 
of thos e principle s t o legislativ e fo rm . 
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ANNEX T O LMM(83) 8 

EXTRINSIC AID S T O STATUTOR Y INTERPRETATIO N 

Chapter 1 : Introductio n 

Terms o f referenc e 

1.1 Th e term s o f referenc e o f thi s discussio n pape r ar e t o conside r wha t extrinsi c 
materials shoul d b e take n int o accoun t i n th e interpretatio n o f Act s o f th e Federa l 
Parliament. 

The scop e an d natur e o f th e proble m 

1.2 N o officia l examinatio n o f thi s kin d ha s take n plac e sinc e Federatio n i n 1901 . 
The volum e an d complexit y o f legislatio n b y th e Federa l Parliamen t ha s increase d 
enormously i n recen t years . I n th e yea r 195 0 ther e wer e eight y Acts , runnin g t o 28 1 
pages i n th e annua l volum e o f Acts . In  198 0 th e numbe r o f Act s ha d grow n t o 177 , 
covering 185 9 pages . Th e rang e o f topic s covere d b y th e legislatio n ha s undergon e a 
similar growth . Th e interpretatio n o f statute s ha s becom e a  majo r par t o f th e judicia l 
function. Th e recen t volume s o f la w report s giv e ampl e evidenc e o f th e importanc e o f 
statutory interpretatio n an d o f th e exten t t o whic h i t no w occupie s th e attentio n o f 
the courts . 

1.3 Th e idea l woul d b e a  situatio n i n whic h th e word s o f ever y Ac t wer e i n themselve s 
precise an d unambiguou s i n al l th e circumstance s t o whic h it s provision s applied . 
There i s littl e basis , however , fo r believin g tha t thi s idea l correspond s alway s o r 
indeed ofte n wit h reality . I t ma y b e sai d tha t thi s i s du e i n measur e t o defect s i n 
drafting, bu t th e fac t i s tha t moder n legislativ e text s ar e drafte d b y skille d peopl e 
whose ai m i s t o spel l ou t i n a  logica l an d consisten t manne r th e ful l detai l o f th e 
legislative scheme , wit h a  stron g relianc e o n th e litera l rul e o f interpretation . Th e 
Federal Parliamen t ha s bee n wel l serve d b y th e leve l o f professiona l competenc e o f it s 
Parliamentary Counsel . Whil e n o doub t ther e i s alway s roo m fo r improvement , ther e ar e 
practical limit s t o wha t ca n b e don e i n thi s regard , whe n accoun t i s take n o f th e 
inherent frailt y o f languag e an d th e difficult y o f foreseein g an d providin g fo r al l 
contingencies. 

1.4 Moreover , i t i s a n oversimplificatio n t o loo k solel y t o th e draftin g o f Act s 
without regar d t o th e rule s o f interpretatio n whic h hav e bee n develope d b y th e courts . 
There i s a n interactio n betwee n th e for m o f a  communicatio n an d th e rule s b y whic h i t 
is t o b e interpreted . Th e intelligibilit y o f Act s fro m th e poin t o f vie w o f bot h 
ordinary citizen s an d thei r exper t adviser s canno t b e disassociate d fro m th e rule s o f 
interpretation followe d b y th e courts . Th e abilit y properl y t o understan d a n Ac t 
depends i n ultimat e analysi s o n intelligen t anticipatio n o f th e wa y i n whic h i t woul d 
be interprete d b y th e courts . 

The framewor k o f Act s 

1.5 A n examinatio n o f extrinsi c aid s t o th e interpretatio n o f Act s shoul d begi n wit h a 
description o f wha t matter s actuall y for m par t o f th e Ac t itself . Th e bod y o f a n Ac t 
consists o f numbere d section s introduce d b y th e enactin g formul a -  'B e i t enacte d b y 
the Queen , an d th e Senat e an d th e Hous e o f Representative s o f th e Commonwealt h o f 
Australia, a s follows. ' Eac h Ac t als o contain s on e o r mor e o f th e followin g subsidiar y 
elements: 

(a) a  heading , calle d th e lon g t i t le , consistin g o f th e introducor y phras e 'An 
Act to ' o r 'An  Ac t relatin g t o ' , followe d b y word s ver y briefl y describin g 
its objec t (a t on e stag e th e lon g titl e wa s no t regarde d a s formin g par t o f 
the Act , bu t no w a  differen t vie w i s taken) 1 ; 

(b) i n rar e cases , a  preambl e givin g th e reason s wh y th e passin g o f th e Ac t ha s 
become desirabl e 2  (Th e preambl e precede s th e enactin g formula , whic h i s 
altered t o rea d 'B e i t therefor e enac ted ' ) ; 

(c) heading s o f th e Parts , Division s an d Sub-Division s int o whic h th e Ac t i s 
divided 3  ;an d 
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(d) a  schedul e o r schedules . 4 

In appropriat e case s regar d may  b e ha d t o eac h o f thes e subsidiar y element s i n 
interpreting th e operativ e section s o f a n Act . The y are , o r ar e deeme d t o be , par t o f 
the Act . 

1.6 A  lon g traditio n ha s i t tha t punctuatio n i s no t par t o f a n Act . I t ma y rest , t o 
some exten t a t least , o n a  judicia l misconceptio n tha t punctuatio n ma y b e supplie d i n 
whole o r i n par t b y th e printe r o r proo f reade r 5 , wherea s i n fac t i t i s carefull y 
supplied b y Parliamentar y Counse l responsibl e fo r th e draftin g o f th e Ac t an d i s i n th e 
text o f th e Bil l considere d by  Parliament . Margina l note s an d sectio n heading s ar e no t 
part o f a n Act , althoug h the y to o ar e supplie d b y Parliamentar y Counse l an d ar e i n th e 
text o f th e Bil l considere d by  Parliament . 6  The  Genera l vie w ha s bee n tha t thes e 
potential aid s t o interpretatio n ar e t o b e completel y disregarde d bu t ther e ha s bee n a 
shift b y judge s o n thei r use , particularl y i n th e cas e o f punctuation . 7 

Revision an d refor m 

1.7 Ther e ha s bee n growin g appreciatio n o f th e importanc e o f statutor y interpretatio n 
and a  growin g concer n t o identif y shortcoming s wit h a  vie w t o correctin g them . Unde r 
our lega l traditions , th e principle s o f interpretatio n hav e reste d largel y o n a  bod y o f 
flexible doctrin e develope d b y th e practic e o f th e courts . I n thi s regard , th e judge s 
have show n i n recen t time s a n awarenes s o f th e responsibilitie s involve d i n exercisin g 
the functio n o f interpretin g Parliament' s intent . 8  Thi s ha s bee n on e significan t 
development. However , a  developmen t o f a t leas t equa l significanc e i s th e quit e 
remarkable wa y i n whic h th e problem s o f statutor y interpretatio n hav e engage d th e 
attention o f th e wide r Australia n communit y i n recen t times . Thi s ca n onl y b e regarde d 
as a  health y development , bu t i t doe s rais e th e questio n o f wha t ar e th e prope r limit s 
of revisio n an d refor m i n thi s area . 

1.8 Unde r th e constitutiona l provision s tha t appl y t o Federa l legislatio n i t i s th e 
function o f a n independen t judiciar y t o interpre t th e law . Clearly , n o proposal s coul d 
or shoul d b e implemente d tha t woul d undermin e th e freedo m tha t thi s functio n requires . 
However, thi s i s quit e consisten t wit h a  limite d degre e o f statutor y interventio n i n 
the proces s o f interpretation . Th e Act s Interpretatio n Ac t 190 1 an d it s numerou s 
amendments sinc e tha t dat e provid e man y example s tha t sho w th e legitimac y o f suc h 
measures. Sectio n 15AA , inserte d i n th e Act s Interpretatio n Ac t i n 1981 , i s th e mos t 
recent example . 9  Th e effec t o f th e provisio n i s t o confir m tha t i n interpretin g 
provisions regar d i s t o b e ha d t o th e objec t o r purpos e underlyin g th e Ac t i n question . 
It read s i n ful l a s follows : 

"Regard t o b e ha d t o purpos e o r objec t o f Ac t 

15AA.(1) I n th e interpretatio n o f a  provisio n o f a n Act , a 
construction tha t woul d promot e th e purpos e o r objec t underlyin g th e Ac t 
(whether tha t purpos e o r objec t i s expressl y state d i n th e Ac t o r not ) 
shall b e preferre d t o a  constructio n tha t woul d no t promot e tha t purpos e 
or object . 

(2) Nothin g i n sub-sectio n (1 ) shal l b e construe d a s authorizing , i n 
the interpretatio n o f a  provisio n o f a n Act , th e consideratio n o f an y 
matter o r documen t no t formin g par t o f th e Ac t fo r an y purpos e fo r whic h 
that matte r o r documen t coul d no t b e considere d apar t fro m tha t 
sub-section" 

1.9 Thi s provisio n wa s no t intende d t o affec t th e existin g positio n i n relatio n t o th e 
use o f extrinsi c material s t o assis t i n th e interpretatio n o f statute s an d 
sub-section (2 ) o f sectio n 15A A wa s enacte d t o mak e thi s clear . Th e secon d readin g 
speech o f th e Attorney-Genera l introducin g sectio n 15A A indicated , however , tha t a n 
examination woul d b e undertake n o f wha t extrinsi c aid s shoul d b e abl e t o b e used  i n 
interpreting statute s beyon d thos e allowe d unde r presen t judicia l practices , an d tha t 
proposals i n tha t regar d woul d b e brough t forwar d fo r consideration . 10  Th e presen t 
discussion pape r i s par t o f tha t exercise . 

1.10 Sub-sectio n (2 ) i s therefor e limite d t o negatin g wha t sectio n 15AA(1 ) migh t b e 
thought otherwis e t o hav e authorised . I t lef t judge s free , i n th e meantime , i n th e 
application o f th e flexibl e principle s o f interpretatio n embodie d i n th e practic e o f 
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the court s t o enlarge , o r fo r tha t matte r t o narrow , th e rang e o f extrinsi c material s 
to whic h regar d migh t h e had . A s wil l b e see n i n wha t follows , ther e has , ove r recen t 
times, bee n greate r us e b y judge s o f extrinsi c materials , quit e independentl y o f an y 
legislative directio n o n th e matter . 

Chapter II : Th e Proces s o f Interpretatio n 

The rol e o f interpretatio n 

2.1 Ever y occasio n fo r takin g decision s b y referenc e t o th e applicabilit y o r th e 
non-applicabiliy o f a n Ac t t o a  particula r situatio n involve s th e proces s o f statutor y 
interpretation, eve n i f n o disput e ha s arise n a s t o ho w th e Ac t shoul d apply . Whethe r 
the decisio n i s take n b y a  privat e citize n o r a  publi c servant , b y a  compan y o r b y a 
public authority , h e o r sh e o r i t i s engagin g i n th e process . Statutor y interpretatio n 
is no t th e preserv e o f lawyer s o r th e courts . I t directl y concern s al l thos e whos e 
activities ar e affecte d b y Act s o f Parliament . I n moder n societ y thi s means , i n 
effect, everyone . 

2.2 Th e particula r grou p affecte d b y a  particula r statut e ma y b e calle d th e audienc e o r 
the user s o f th e Act . Anothe r 'specia l interest ' grou p need s t o b e identified . I t 
consists o f th e la w maker s -  thos e responsibl e fo r th e drawin g u p an d enactmen t o f 
statutes. Unde r ou r constitutiona l system , th e initiativ e fo r most , thoug h no t all , Act s 
rests wit h th e governmen t o f th e day . I n othe r cases , th e initiativ e will  b e tha t o f a 
private membe r o f Parliament . Th e Offic e o f Parliamentar y Counse l i s responsibl e fo r 
ensuring, a s fa r a s possible , tha t governmen t Act s giv e effec t t o th e intentio n o f th e 
government and , t o th e exten t tha t th e resource s o f th e Offic e permit , the y perfor m th e 
same rol e fo r privat e members ' Bills . Member s o f Parliamen t ar e obviousl y an d properl y 
concerned tha t Act s passe d b y the m giv e effec t t o thei r understandin g an d expectation s 
of wha t th e Act s mean . Ultimately , th e legitimac y o f th e concer n o f th e la w maker s i n 
statutory interpretatio n rest s upo n thei r rol e i n communicatin g th e wil l o f society , a s 
articulated b y democrati c processes , t o society' s members , tellin g the m ho w the y shoul d 
and shoul d no t behav e o r wha t consequence s ar e t o attac h t o certai n action s o r events . 

2.3 Th e specia l rol e o f th e court s i s that , unde r ou r constitutiona l arrangements , 
only the y ca n giv e a  fina l an d authoritativ e interpretatio n o f statut e law . Al l group s 
affected -  whethe r th e la w maker s responsibl e fo r th e Ac t o r th e audienc e o f th e Ac t -
need t o tak e accoun t o f th e answer s tha t woul d b e give n whe n an d i f th e interpretatio n 
of th e Ac t come s befor e th e courts . However , thi s doe s no t see m t o b e a  one-wa y 
relationship. Court s should , an d do , tak e accoun t o f th e intentio n o f th e la w maker s 
and als o o f th e interest s o f th e Act ' s audience , withi n prope r limits . Th e problem , i n 
a sense , is : wha t ar e thos e limits ? 

Choice betwee n ' intent ' an d 'meaning' ? 

2.4 I t ha s bee n sai d tha t a  choic e ha s t o b e mad e betwee n followin g th e 'legislativ e 
intent' an d seekin g instea d th e 'meaning ' o f th e word s o f th e statute . 1  I f 
'legislative intent ' i s th e criterio n fo r interpretation , th e primar y emphasi s shoul d 
rest o n th e intentio n o f th e la w makers . Inquir y a s t o th e 'meaning ' o f th e statut e 
suggests greate r concer n t o fin d ou t ho w th e statut e i s understoo d b y th e audienc e a t 
which i t i s aimed . Th e differenc e betwee n thes e tw o criteri a i s obviousl y importan t fo r 
present purpose s becaus e o f th e wa y i n whic h th e criterio n adopte d ma y influenc e wha t 
extrinsic material s will  b e use d a s aid s fo r interpretation . I t seem s t o b e a  mistake , 
however, t o regar d thes e tw o approache s a s bein g necessaril y opposed , wit h th e 
unsatisfactory consequenc e tha t a n absolut e choic e ha s t o b e mad e betwee n them . I n 
principle, ther e shoul d b e a  correspondenc e betwee n wha t th e la w maker s inten d an d wha t 
the audienc e o f th e statut e perceives . I f ther e ar e breakdown s i n communication , thi s 
would b e on e o f th e stronges t argument s fo r th e availability , i n appropriat e cases , o f 
satisfactory extrinsi c aid s tha t woul d mak e tha t correspondenc e mor e likel y t o occur . 
On th e othe r hand , question s o f balanc e an d degre e ar e obviousl y involved . 

2.5 Mor e recen t pronouncement s o f th e Hig h Cour t o f Australi a hav e illuminated , bu t 
not exhausted , thi s question . Thes e pronouncement s hav e rightl y rejecte d to o rigi d a n 
application o f th e litera l constructio n rul e unde r whic h th e meanin g o f th e languag e o f 
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an Ac t i s t o b e applie d -  howeve r improbabl e i t wa s tha t th e Parliamen t intende d th e 
result tha t meanin g produces . However , whil e acknowledgin g unequivocall y tha t a 
statute i s t o b e expounde d accordin g t o th e inten t o f th e Parliamen t tha t mad e it , th e 
emphasis remaine d o n ascertainin g tha t intentio n b y referenc e t o th e 'meaning ' o f th e 
words i n th e contex t o f th e Ac t i n question . 2 

2 .6 Two  particula r matter s cal l fo r furthe r examination . On e i s th e exten t t o which , 
notwithstanding th e emphasi s referre d to , ou r court s i n fac t see k assistanc e i n 
interpretation fro m material s an d consideration s extrinsi c t o th e Ac t itself . Th e 
other matte r i s whethe r th e rang e o f admissibl e extrinsi c material s need s t o b e 
broadened, an d i f s o ho w tha t coul d b e brough t abou t i n a  wa y tha t woul d b e 
satisfactory an d acceptabl e fro m th e poin t o f vie w o f th e court s an d th e audienc e o f th e 
statute. 

Divining th e legislativ e inten t 

2.7 Befor e thes e matter s ar e examined , i t i s a s wel l t o recal l a  basi c principl e t o b e 
applied t o th e interpretatio n o f al l writte n instruments , includin g statutes . Th e 
object i s t o se e wha t i s th e intentio n expresse d b y th e word s used . 

"But, fro m th e imperfectio n o f language , i t i s impossibl e t o kno w wha t 
that intentio n i s withou t inquirin g farther , an d seein g wha t th e cir -
cumstances wer e wit h referenc e t o whic h th e word s wer e used , an d wha t wa s 
the object , appearin g fro m thos e circumstances , whic h th e perso n usin g 
them ha d i n view ; fo r th e meanin g o f word s varie s accordin g t o th e cir -
cumstances wit h respec t t o whic h the y wer e used. " 3 

2.8 Thi s wa s sai d i n th e court s i n 1877 , an d reaffirme d i n 197 5 i n simila r 
language 4  : 

"One mus t firs t rea d th e word s i n th e contex t o f th e Ac t rea d a s a  whole , 
but on e i s entitle d t o g o beyon d that . Th e genera l rul e i n construin g 
any documen t i s tha t on e shoul d pu t onesel f 'in  th e shoes ' o f th e make r 
or maker s an d tak e int o accoun t relevan t fact s know n t o the m whe n th e 
document wa s made . Th e sam e mus t appl y t o Act s o f Parliamen t subjec t t o 
one qualification . A n Ac t i s addresse d t o al l th e liege s an d i t woul d 
seem wron g t o tak e int o accoun t anythin g tha t i s no t publi c knowledg e a t 
the time . Tha t ma y b e commo n knowledg e a t th e tim e o r i t ma y b e som e 
published informatio n whic h Parliamen t ca n b e presume d t o hav e ha d i n 
mind." 

2.9 Th e court s ar e not , i f the y eve r were , confine d t o th e fou r corner s o f th e Act . 
The desirabilit y tha t extrinsi c material s tha t ar e take n int o accoun t shoul d b e no t 
only publicl y availabl e bu t readil y availabl e i s take n u p below . Th e mai n poin t t o b e 
noted a t thi s stag e i s tha t word s mus t b e rea d i n thei r overal l context . 

2.10 Thus , word s i n a  statut e hav e t o b e rea d i n th e contex t o f th e whol e Ac t i n whic h 
they appear . I t i s elementar y tha t n o on e shoul d profes s t o understan d an y par t o f a 
statute o r an y othe r documen t befor e h e ha s rea d th e whol e o f i t , an d tha t unti l h e ha s 
done s o h e i s no t entitle d t o sa y tha t i t o r an y par t o f i t i s clea r o r unambiguous . 5 

Also, th e court s ca n tak e int o accoun t th e wide r contex t i n whic h th e Ac t i s placed . 
Legislation i s no t mad e i n a  vacuum , an d a  judge , i n interpretin g i t , i s entitle d t o 
take judicia l notic e o f informatio n relatin g t o legal , social , economi c an d othe r 
aspects o f th e societ y i n whic h th e statut e i s mad e an d i n whic h i t i s t o operate . 6 

2.11 In  drawin g attentio n t o th e nee d t o conside r th e contex t o f th e Act , i t shoul d b e 
emphasised tha t th e problem s o f interpretatio n ar e no t solve d b y simpl y relaxin g th e 
restrictions o n th e rang e o f contextua l materia l t o whic h th e court s ma y hav e resourc e 
in construin g a  legislativ e provision . Th e poin t i s wel l expresse d i n th e 196 9 Repor t 
on th e Interpretatio n o f Statute s b y th e Englis h an d Scottis h La w Commission . 7 

"One o f th e difficultie s whic h sometime s face s th e court s i n interpretin g 
statutes i s th e lac k o f an y materia l abou t th e underlyin g polic y o f th e 
statute i n question . Whe n th e meanin g o f a  provisio n ma y var y accordin g 
to th e vie w take n o f th e genera l purpos e o f th e legislation , suc h a  lac k 
of informatio n ma y pu t a  cour t i n a n invidiou s position ; i t ma y hav e t o 
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make a  choic e betwee n riva l socia l assumptions , argue d befor e i t , wit h 
l i t t le fulle r guidanc e tha n ca n b e derive d fro m thos e matter s o f whic h i t 
can tak e judicia l notic e an d suc h indications , whic h ma y b e indecisive , 
as ca n b e gathere d fro m th e languag e o f th e statute . In  th e resul t th e 
interpretation o f a  provisio n ma y see m t o depen d o n th e choic e an d pat -
tern o f th e languag e o f th e Ac t , whe n thes e ma y i n fac t hav e bee n chose n 
in th e ligh t o f instruction s t o th e draftsma n whic h di d not , an d perhap s 
could no t ,  anticipat e th e poin t bein g argued . I n realit y th e cour t ma y 
have ha d t o reac h it s decisio n a s bes t i t can , eve n i f i t i s expresse d i n 
terms o f a n analysi s o f th e languag e used . Thu s th e questio n arise s 
whether th e court s an d th e publi c should , wher e appropriat e an d prac -
t icable, b e provide d wit h som e furthe r authoritativ e ai d t o th e construc -
tion o f statutes. " 

Chapter I I I : Existin g Us e o f Extrinsi c Material s 

Categories o f material s 

3.1 I n considerin g wha t extrinsi c material s ar e use d b y th e court s a t present , a 
distinction mus t b e mad e betwee n Parliamentar y an d othe r materials . Thes e othe r 
materials wi l l b e considere d f i rs t . Paradoxica l thoug h i t ma y seem , ther e ha s bee n 
much greate r reluctanc e t o us e Parliamentar y material s tha n t o us e othe r material s tha t 
are mor e remot e fro m th e law-makin g process . 

Reports o f committee s 

3.2 Th e court s ca n consul t th e prio r report s o f committee s o f inquiry , la w refor m 
commissions an d othe r simila r bodie s tha t hav e investigate d th e subjec t matte r o f th e 
legislation t o ascertai n th e 'mischief ' whic h Parliamen t i s concerne d t o remedy . Th e 
term 'mischief ' come s fro m th e celebrate d resolution s o f th e Baron s o f th e Excheque r i n 
1584 i n Heydon s cas e 1 , i n whic h judge s ar e enjoine d t o conside r th e mischie f o r defec t 
being deal t w i th , th e remed y appointe d b y th e Parliament , an d the n t o mak e suc h 
interpretation a s shal l suppres s th e mischie f an d advanc e th e remed y accordin g t o th e 
true inten t o f th e maker s o f th e Ac t pr o bon o publico . Thes e propositions , thoug h the y 
have a n archai c flavour , ar e recognise d b y Australia n court s a s rule s o f continuin g 
validity an d practica l importance . 

3.3 Whil e th e admissibilit y o f suc h report s i s beyon d question , di f f icul t refinement s 
and disagreement s hav e develope d i n relatio n t o thei r use . Thus , th e balanc e o f 
judicial opinio n i s tha t suc h report s ca n onl y b e use d t o ascertai n th e mischie f bein g 
dealt wit h an d no t fo r th e direc t purpos e o f ascertainin g wha t Parliamen t mean t i n it s 
statute. 2  Som e judge s hav e foun d thi s distinctio n unrea l an d unhelpfu l -  sinc e 
ascertaining th e mischie f i s par t o f th e proces s o f ascertainin g th e legislativ e inten t 
i t i s pointles s t o dra w a  distinctio n betwee n th e two . 3 

3.4 Th e l imitatio n o n th e us e t o b e mad e o f th e repor t become s particularl y 
troublesome where , a s i s frequentl y th e case , th e repor t contain s recommendation s o r 
annexes a  draf t Bil l t o giv e effec t t o th e report . Thi s ha s le d som e judge s t o declin e 
to loo k a t recommendation s o r th e Bil l annexe d t o th e report , eve n thoug h th e repor t i s 
otherwise regarde d a s admissible . However , Australia n practic e seem s t o b e developin g 
in favou r o f lookin g a t th e Bil l i f onl y fo r th e negativ e purpos e o f ascertainin g 
whether th e Ac t s o departe d fro m th e draf t Bil l a s t o mak e referenc e t o th e repor t 
irrelevant. 4 

Other non-Parliamentar y document s 

3.5 Th e rang e o f non-Parliamentar y material s extend s beyon d suc h reports , an d ca n 
include i n appropriat e case s othe r non-Parliamentar y material s tha t mus t b e take n t o 
have bee n withi n th e knowledg e o f th e Parliamen t whe n passin g th e Ac t o r whic h 
otherwise illuminat e th e mischie f Parliamen t wa s dealin g w i th . O n thi s basis , i n 
recent time s referenc e ha s bee n made , i n relatio n t o 19t h centur y Acts , t o Colonia l 
Office records , t o despatche s o f Colonia l Governor s an d t o th e opinion s o f La w 
Off icers. 5  Thes e instance s ar e al l th e mor e interestin g becaus e the y relate d t o 
documents tha t o n th e whol e emanate d fro m th e executiv e branc h o f government . I n 
principle, suc h referenc e coul d no t b e confine d t o material s tha t ar e dignifie d b y th e 
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passage o f tim e an d tha t relat e t o Act s passe d a  lon g t im e ago , an d ther e i s n o 
suggestion i n the  judgment s tha t ther e i s an y suc h l im i t . 

3.6 Referenc e t o suc h material s will  b e faci l i tate d wher e th e Ac t expressl y refer s t o 
them. Thus , th e recor d o f a  premiers ' conferenc e ha s bee n looke d a t wher e th e preambl e 
of th e Ac t referre d t o th e conference . 6 

3.7 Also , i f a n Ac t purport s t o giv e effec t t o a n internationa l convention , th e court s 
are a t libert y t o loo k a t the  conventio n i n a n endeavou r t o resolv e an y ambiguity . Th e 
convention ma y b e referre d t o althoug h i t i s no t expressl y mentione d i n th e Ac t tha t 
has t o b e interprete d an d eve n wher e th e Ac t i s enacte d befor e rati f icatio n o f th e 
convention. 7 

3.8 Unde r th e internationa l rule s o f interpretation , recours e ma y b e ha d t o th e 
preparatory wor k (travau x preparatoires) , leadin g t o th e conclusio n o f a n internationa l 
convention t o confir m th e meanin g o f th e conventio n o r wher e th e meanin g i s otherwis e 
ambiguous o r obscur e o r lead s t o a  resul t tha t i s manifestl y absur d o r unreasonable . 8 

There ca n b e n o doub t i n principl e tha t i n interpretin g a n Ac t tha t implement s a 
convention a  cour t shoul d hav e regar d t o th e meanin g th e conventio n ha s unde r 
international law , an d i t seem s inevitabl e tha t th e court s wi l l thereb y becom e involve d 
in examinin g travau x préparatoires . Englis h court s hav e alread y give n approva l t o 
cautious referenc e t o suc h material s 9  an d i t seem s highl y likel y tha t Australia n 
courts wi l l adop t a  simila r approach . 

Parliamentary material s 

3.9 Th e rul e o f exclusion ; Th e establishe d rul e ha s bee n tha t court s wi l l no t loo k a t 
proceedings i n Parliamen t o r t o Parliamentar y debate s a s a n ai d t o th e interpretatio n 
of a  statut e 10 , thoug h i t i s t o b e note d tha t thi s rul e o f exclusio n wa s a  relativel y 
modern developmen t i n th e lega l syste m w e hav e inherite d fro m England . 11  Unde r th e 
rule o f exclusio n a s usuall y stated , n o distinctio n i s mad e betwee n usin g suc h 
references t o ascertai n th e mischie f bein g deal t wit h an d a s direc t evidenc e o f th e 
legislative intent . 

3.10 Reference s t o Parliamentar y debates ; Th e fac t , however , i s tha t som e Australia n 
judges have , notwithstandin g th e currenc y o f th e rul e o f exclusion , referre d t o debate s 
to ascertai n th e mischief , an d th e practice , thoug h sti l l exceptional , seem s t o b e 
growing. 1 2 If  report s whic h ar e eve n mor e remove d fro m valu e a s evidenc e o f th e 
intention o f Parliamen t ar e admissible , th e Minister' s speec h woul d b e equall y 
admissible o n th e sam e basis . 13  I n a t leas t on e instance , Parliamentar y debate s hav e 
been use d a s direc t evidenc e o f th e intentio n o f Parliament , bu t wit h th e cautio n tha t 
such evidenc e shoul d b e disregarde d unles s i t clearl y disclose s th e legislativ e 
intent. 14  Th e materia l i n questio n consiste d o f th e Minister' s secon d readin g speec h 
introducing th e Ac t bein g interpreted . I f th e rule s o f interpretatio n consis t o f th e 
practice o f judge s o n th e matter , ther e i s n o longe r an y rul e o f absolut e exclusion . 

3.11 Amendment s t o Bi l ls ; I t ha s bee n note d judiciall y tha t ther e coul d b e profi t i n 
knowing wha t amendment s wer e mad e t o a  Bil l betwe n introductio n an d passage . 15  Suc h 
amendments constitut e legislativ e histor y i n th e strictes t sense , an d woul d provid e 
cogent evidenc e o f legislativ e intent . Existin g provision s containe d i n sectio n 7  o f 
the Evidenc e Ac t 190 5 faci l i tat e proo f o f bot h th e origina l Bil l an d an y amendment s 
that ar e made ; th e latte r ar e publishe d i n th e Vote s &  Proceeding s o f th e Hous e o f 
Representatives an d i n th e Senat e Journals . I n practice , suc h material s ar e normall y 
excluded excep t fo r on e majo r exception , consistin g o f th e draf t Bill s leadin g t o th e 
enactment o f th e Australia n Constitution . 16  However , legislativ e histor y ha s als o bee n 
looked a t t o confir m whethe r a  repor t whic h annexe d a  Bil l wa s i n fac t use d a s th e 
basis o f th e legislation . 17 

3.12 Explanator y memoranda ; Explanator y memorand a ar e normall y circulate d i n th e 
Federal Parliamen t o n th e introductio n o f a  Bil l fo r th e purpos e o f explainin g t o 
legislators th e purpos e an d detail s o f th e provision s o f th e B i l l . The y ar e no t 
prepared o r settle d b y Parliamentar y Counsel . The y ar e availabl e fo r purchase , an d ar e 
used b y lega l publicist s t o explai n th e lega l effec t o f legislation , particularl y i n 
the ta x f ie ld , Whil e i t ha s bee n note d judiciall y i n Englan d tha t suc h materia l coul d 
be usefu l i n assistin g th e court s i n thei r tas k o f interpretatio n 18 , th e genera l 
practice o f th e court s i s t o exclud e suc h material s bu t ther e hav e begu n t o b e 
exceptions. On e recen t Hig h Cour t judgmen t referre d t o th e explanator y memorand a 
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circulated i n th e Parliamen t an d mentione d i n th e Minister' s secon d readin g speech . I t 
was used  a s evidenc e o f th e mischie f aime d a t b y th e legislation . 19 

Legislative reference s 

3.13 Th e abov e ar e instance s wher e extrinsi c material s hav e bee n referre d t o a s a 
matter o f judicia l practice . Instance s ar e no w emergin g o f legislativ e authorisatio n o f 
references t o extrinsi c material s i n interpretin g Acts . 

3.14 A  proposa l t o thi s effec t wa s moved , bu t afte r debat e withdrawn , i n th e Unite d 
Kingdom Parliamen t i n 196 8 i n th e debat e o n th e Thef t Bill . 20  Th e propose d amendmen t 
was move d b y Lor d Wilberforc e an d read : 

"Reference may  b e made , fo r th e interpretatio n o f thi s Act , t o th e note s 
on Draf t Thef t Bil l containe d i n Annex e 2  o f Comman d 2977[i.e . th e 8t h 
Report o f th e Crimina l La w Revisio n Committee ] bu t thi s commentar y shal l 
be fo r guidanc e onl y an d shal l hav e n o bindin g force. " 

In 1969 , Lor d Wilberforc e move d t o amen d th e Animal s Bil l 196 9 (sinc e lapsed ) b y addin g 
the followin g 21 . 

"In ascertainin g th e meanin g o f any  provisio n o f thi s Act , regar d ma y b e 
had t o th e Repor t o f th e La w Commissio n o n Civi l Liabilit y fo r Animal s 
(Law Commissio n N o 13). " 

Professor Ree d Dickerso n ha s commente d 22. 

"This approac h avoid s man y o f th e pitfall s o f a  blanke t adoptio n o f 
legislative histor y and , b y referrin g t o a  specifi c factua l study , 
impliedly support s th e conclusio n tha t th e Bil l i s intende d t o implemen t 
the objective s o f tha t stud y an d no t som e variatio n o f them . (Wher e a 
variation ha s bee n made , it s exten t coul d b e defined. ) Also , havin g pre -
dated th e legislativ e proces s an d bee n foun d t o b e satisfactory , suc h a 
study i s likel y t o thro w ligh t mainl y o n legislativ e purpos e an d no t t o 
include th e typ e o f interpretativ e materials , ofte n foun d i n committe e 
reports, tha t ten d t o compet e wit h th e workin g provision s o f th e Bil l an d 
whose self-servin g aspect s undermin e thei r credibility. " 

3.15 Th e Member s o f Parliamen t (Registe r o f Interests ) Ac t 197 8 o f Victori a enact s a 
code o f conduc t fo r Member s o f th e Victoria n Parliament . Th e cod e i s se t fort h i n sec -
tion 3(1 ) o f th e Act , an d i s Mosai c i n it s brevit y thoug h containin g nin e commandment s 
rather tha n ten . Sub-sectio n (2 ) provides : 

"(2) Withou t limitin g th e generalit y o f th e foregoin g i n th e applicatio n 
and interpretatio n o f th e cod e regar d shal l b e ha d t o th e recommendatio n 
of th e Join t Selec t Committe e o f th e Victoria n Parliamen t appointe d pur -
suant t o Th e Constitutio n Ac t Amendmen t (Qualification s Join t Selec t 
Committee) Ac t 197 3 presente d t o th e Legislativ e Assembl y o n th e 23rd  da y 
of April , 197 4 (D.14/1973-74 ) containe d i n paragrap h 1 2 o f tha t report. " 

3.16 Th e Civi l Jurisdictio n an d Judgment s Bil l 198 2 whic h a t th e tim e o f writin g i s 
before th e Unite d Kingdo m Parliamen t deal s i n par t wit h th e implementatio n o f certai n 
European Conventions . Claus e 3(3 ) o f th e Bil l provided s tha t i n interpretin g th e con -
ventions -  whic h ar e give n th e forc e o f la w i n th e Unite d Kingdo m b y th e 
Act -  referenc e ma y b e mad e t o specifie d report s tha t wer e speciall y prepare d t o 
explain th e Conventions . Thes e report s g o i n som e detai l int o th e reason s fo r th e 
various provision s i n th e Conventions . Th e sub-claus e reads : 

"(3) Withou t prejudic e t o th e generalit y o f subsectio n (1) , th e 
following report s (whic h ar e reproduce d i n th e Officia l Journa l o f th e 
Communities), namel y -

(a) th e report s b y Mr . P . Jenar d o n th e 196 8 Conventio n an d th e 
1971 Protocol ; an d 

(b) th e repor t b y Professo r Pete r Schlosse r o n th e Accessio n 
Convention. 

may b e considere d i n ascertainin g th e meanin g o r effec t o f an y provisio n 
of th e Convention s an d shal l b e give n suc h weigh t a s i s appropriat e i n 
the circumstances" . 
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3.17 Thes e ar e instance s o f provision s referrin g t o specifi c extrinsi c materials . Th e 
Ghana Interpretatio n Act , l96 0 referre d t o furthe r i n Chapte r I V contain s a  provisio n 
of a  mor e genera l character , whic h come s fro m a  tim e whe n ther e wa s a  grea t dea l o f 
activity i n th e fiel d o f codificatio n an d re-enactmen t o f la w i n Ghana . Sectio n 1 9 
provides: 

"19.(1) For  th e purpos e o f ascertainin g th e mischie f an d defec t whic h a n 
enactment wa s mad e t o cur e an d a s a n ai d t o th e constructio n o f th e 
enactment a  cour t ma y hav e regar d t o an y text-boo k o r othe r wor k o f 
reference, t o the  repor t o f an y commissio n o f enquir y int o th e stat e o f 
the law , t o an y memorandu m publishe d b y authorit y i n referenc e t o th e 
enactment o r t o th e Bil l fo r th e enactmen t an d t o an y paper s lai d befor e 
the Nationa l Assembl y i n referenc e t o it , but  no t t o th e debate s i n th e 
Assembly." 

3.18 Thi s provisio n wa s itsel f explaine d i n th e memorandu m t o th e Bil l i n th e followin g 
terms: 

"Clause 1 9 i s ne w t o statut e la w an d rationalise s th e presen t judicia l 
principles governin g th e us e o f externa l aid s t o interpretation . Th e 
present rule s regardin g th e us e o f text-book s ar e vagu e an d unsatisfac -
tory. A  Cour t ma y hav e regar d t o a  text-boo k writte n b y a n autho r o f 
established reputation . I t is , i n practice , muc h mor e difficul t t o gai n 
acceptance fo r a  livin g tha n fo r a  dea d author . Th e rationa l solutio n i s 
to allo w th e Cour t t o mak e forma l us e o f text-book s generally , jus t a s 
they ar e i n fac t consulte d b y judge s an d practitioner s fo r th e purpos e o f 
informing themselve s a s t o th e la w o n a  give n subject , attachin g suc h 
weight t o th e opinio n o f th e write r a s th e merit s o f hi s boo k see m t o 
warrant. Fo r th e sam e reasons , an d becaus e o f th e scarcit y o f text -
books, i t i s propose d t o exten d th e rul e t o th e us e o f othe r work s o f 
reference, suc h a s lega l encyclopaedia s an d lega l journals , t o th e 
reports o f commission s o f inquir y int o th e stat e o f th e la w an d t o offi -
cial memoranda . Th e report s o f commission s o f inquir y ar e o f particula r 
value i n showin g th e stat e o f th e la w prio r t o th e makin g o f th e enact -
ment i n questio n an d indicatin g th e particula r mischie f an d defec t whic h 
the enactmen t wa s mad e t o cure. " 

"It i s expressel y enacte d tha t referenc e ma y no t b e mad e i n Cour t t o th e 
debates i n th e Nationa l Assembly . Ther e ar e tw o cogen t reason s fo r thei r 
exclusion: first , i t woul d no t b e conduciv e t o th e respec t whic h on e 
organ o f Stat e owe s t o anothe r tha t it s deliberation s shoul d b e ope n t o 
discussion i n Court ; and , secondl y i t woul d greatl y interfer e wit h th e 
freedom o f debat e i f member s ha d t o spea k i n th e knowledg e tha t ever y 
remark migh t b e subjec t t o judicia l analysis. " 

3.19 Th e norma l practic e i n Ghan a i s tha t th e memorandu m t o a  Bil l i s no t publishe d 
when th e Bil l become s a n Ac t although , i n th e cas e o f th e Interpretatio n Act , 1960 , 
itself, th e memorandu m was  reproduce d an d publishe d togethe r wit h th e Ac t a s a  not e o n 
the Act . The  operatio n o f sectio n 1 9 doe s no t appea r t o hav e bee n th e subjec t o f an y 
adverse comment . Especiall y i n case s arisin g unde r th e Ghan a Companie s Code , 1963 , 
counsel hav e freel y used  th e Repor t o f th e Gowe r Commissio n o n th e Administratio n o f 
the Compan y Law . 

3.20 Th e abov e example s serv e t o illustrat e th e possibilit y o f referenc e t o extrinsi c 
materials o n a  mor e organise d basi s tha n a t present , eithe r generall y o r i n selecte d 
cases. The y provid e a  suitabl e introductio n t o th e nex t chapte r o f thi s paper , whic h 
considers a  numbe r o f proposal s tha t hav e bee n mad e i n tha t regard . 
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Chapter IV : Proposal s fo r Us e o f Specia l Explanator y Materia l 

A recurrin g them e 

4.1 I n discussion s fo r refor m i n relatio n t o extrinsi c aid s t o interpretation , th e 
proposal tha t ha s ha d greates t currenc y ha s bee n th e us e o f a n explanator y statement , 
either fo r al l Act s o r a t leas t i n speciall y selecte d cases . I t shoul d b e adde d tha t 
some o f th e proposal s hav e bee n tentativ e o r explorator y i n character . 

1932 Repor t o f th e Committe e o n Ministers ' Power s 

4.2 I n a n annex e t o th e 193 2 Repor t o f th e Committe e o n Ministers ' Powers , Professo r 
Harold J  Lask i suggeste d tha t a  memorandu m o f explanatio n migh t se t fort h th e purpose s 
of a  Bil l an d tha t authorit y coul d b e conferre d o n th e court s t o utilis e th e memorandu m 
as a n ai d i n th e wor k o f interpretation , a  judg e no t bein g boun d thereb y bu t havin g i t 
available 'as  a n invaluabl e guide' . H e sai d 1  : 

"In th e absenc e o f an y guidanc e beyon d th e word s o f th e statut e itself , I 
venture therefore , t o doub t whethe r th e judg e ha s i n fac t a  sufficien t 
clue t o th e polic y whic h i s behin d th e legislation . H e mus t a s Heydon' s 
case sough t t o insist , tak e prope r accoun t o f th e en d th e statut e wa s 
intended t o serve . Ou r lega l traditio n assume s tha t trainin g i n th e la w 
alone wil l enabl e hi m t o d o this ; a  propositio n I  hav e difficult y i n 
accepting. Bu t I  agre e tha t th e strengt h o f tha t traditio n woul d mak e i t 
difficult t o persuad e th e judiciar y t o embar k upo n th e examinatio n o f 
material fo r th e elucidatio n o f tha t en d t o whic h neithe r judicia l no r 
legislative authorit y attaches . Indee d th e resul t o f suc h a n adventur e 
might b e t o widen , rathe r tha n t o narrow , th e presen t discretio n o f th e 
judge." 
"But i t seem s t o m e tha t ther e i s a  middl e way . I f statute s d o no t 
plainly avo w thei r intentio n b y thei r words , th e desirabl e thin g is , I 
submit, t o attac h t o the m a n authoritativ e explanatio n o f intention . 
This coul d b e don e i n on e o f tw o ways : (1 ) a s wa s s o ofte n th e cas e i n 
the Tudo r period , b y wa y o r preambl e t o th e statut e itself . Ther e woul d 
here b e se t out , a s clearl y a s draftmanshi p will  permit , th e en d th e sta -
tute ha s i n view ; o r (2 ) b y wa y o f memorandu m i n explanatio n o f th e sta -
tute . I t i s wel l know n tha t i t ha s becom e increasingl y th e practic e i n 
modern legislatio n t o issu e t o member s o f Parliamen t a  memorandu m i n 
explanation o f an y comple x legislatio n tha t i s lai d befor e them : a  goo d 
example i s th e explanator y memorandu m whic h accompanie s th e Children' s 
Bill no w unde r discussio n b y Parliament . Th e valu e o f thes e memorand a i s 
great, an d the y would , I  suggest , b e o f rea l assistanc e t o th e judg e i n 
discovering th e purpos e th e statut e i s intende d t o serve. " 

4.3 Professo r Lask i envisage d tha t th e memorandu m coul d b e revise d afte r a  Bil l ha d 
gone throug h al l it s stages , s o a s t o tak e accoun t o f an y change s mad e durin g passage . 

1961 Australia n Lega l Conventio n 

4.4 Th e forme r Chie f Justic e o f th e Hig h Cour t o f Australia , Si r Garfiel d Barwick , 
delivered a  pape r a t th e 196 1 Australia n Lega l Conventio n whic h containe d a  surve y o f 
proposals i n thi s area . 2  H e referre d t o Professo r Laski' s proposa l an d t o th e Ghan a 
Interpretation Act , 1960 3  an d als o t o comment s b y Professo r C.K . Alle n referrin g t o a n 
article b y Si r Willia m Graha m Harrison , forme r Britis h Parliamentar y Counsel . 4 

Professor Alle n sai d o f th e articl e 5 : 

"Any Bil l whic h impose s a  charg e o n publi c fund s must , b y th e rule s o f 
the Hous e o f Commons , b e accompanie d b y a  memorandu m o f thi s kind , o r b y 
a Whit e Pape r i n th e cas e o f a  pur e Mone y Bill . Whit e Paper s an d Note s 
on Clause s ar e issue d i n connexio n wit h certai n highl y technica l 
measures. Si r Willia m Graha m Harriso n asks , wit h muc h reason , whethe r 
the court s migh t no t loo k a t leas t fo r guidanc e t o suc h careful y regu -
lated aids , withou t an y seriou s dange r o f becomin g los t i n a  wildernes s 
of loos e speculations . H e asks , again , whethe r th e court s coul d not , 
with propriety , tak e cognisanc e o f certai n Parliamentar y rule s o f proce -
dure whic h i n som e case s woul d b e conclusiv e evidenc e o f th e tru e scop e 
of statute s o r c lauses . . . " 
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"Whether o r no t ne w expedient s woul d reall y assis t interpretatio n woul d 
depend upo n th e spiri t i n whic h judge s accepte d them . If  the y wer e 
regarded a s friend s an d guide s i n a  proces s o f interpretatio n whic h wa s 
liberal withou t bein g loose , the y coul d rende r goo d service , an d ther e 
seems t o b e n o reaso n wh y the y shoul d no t d o so . If , o n th e othe r hand , 
they wer e regarde d wit h suspicio n (a s som e judge s woul d certainl y regar d 
them) a s bein g to o vaguel y 'extrinsic ' o r 'extra- legal ' , o r eve n 
'tendentious' o r a s 'usurpation' , the y woul d b e eithe r neglecte d o r 
treated wit h hostility ; an d certainly , i f the y wer e regarde d a s addi -
tional specimen s fo r th e judicia l microscope , the y woul d merel y ad d 
another stag e t o th e rigour s o f litera l interpretation. " 

4.5 Si r Garfiel d Barwic k conclude d 6 : 

"The provisio n o f a  memorandu m explanator y o f a  Bil l wel l draw n may , o f 
course, permi t o f a  fulle r expressio n o f th e purpose s o f th e Legislatur e 
than th e languag e o f a  properl y drafte d statut e permits. " 
"The questio n 1  leav e wit h yo u is , doe s th e expedien t whic h ha s bee n 
adopted i n Ghana , an d whic h i s no t s o fa r fro m preamble , perhaps , no t s o 
far fro m othe r practice s t o whic h I  hav e calle d you r attention , offe r an y 
promise a s a n ai d t o interpretatio n -  not , o f course , a s a  bindin g com -
mand t o th e court , bu t a s a n assistanc e i n time s o f ambiguit y o r doubt , 
or wher e polic y ma y gover n th e meanin g t o b e assigne d t o som e operativ e 
words?" 
"Who doubt s tha t th e ascertainmen t o f th e legislativ e inten t i s a t time s 
an exercis e i n divination ? An d i s ther e no t som e roo m t o increas e th e 
material b y referenc e t o whic h th e judg e ma y discove r th e parliamentar y 
intent an d no t b e lef t t o imagin e i t , o r t o giv e rei n t o wha t h e woul d 
himself d o i f h e wer e th e legislator , an d legislatin g i n th e time s tha t 
he knows , o r perhap s i n th e time s whic h h e bu t remembers? " 

1969 Repor t o n th e Interpretatio n o f Statute s 

4.6 Th e 196 9 Repor t o n th e Interpretatio n o f Statute s b y th e Englis h an d Scottis h La w 
Commissions recommende d legislatio n t o encourag e th e preparatio n i n selecte d case s o f 
explanatory materia l fo r us e b y th e court . T o thi s end , i t propose d standin g 
legislation providin g that , i n ascertainin g th e meanin g o f an y provisio n o f a n Act , th e 
matters whic h ma y b e considere d shal l include , inte r alia , th e following : an y documen t 
which i s declare d b y th e Ac t t o b e a  relevan t documen t fo r th e purpose s o f th e 
legislation. I t woul d als o b e provide d tha t th e weigh t t o b e give n t o an y suc h matte r 
was t o b e n o mor e tha n i s appropriat e i n th e circumstances . 7 

4.7 Th e Repor t state d tha t th e basi c rational e o f suc h a  proposa l i s tha t a n 
explanatory statemen t availabl e wit h th e Bil l o n it s introductio n coul d b e a  usefu l ai d 
in determinin g th e meanin g o f it s provisions . I t woul d enabl e th e interprete r o f a n 
Act t o tak e int o accoun t consideration s whic h wer e befor e th e legislatur e whe n th e 
relevant Bil l wa s unde r discussion . Th e Repor t considere d tha t i t woul d no t giv e ris e 
to th e problem s o f availabilit y tha t existe d i n connectio n wit h th e us e o f 
parliamentary histor y o f a  Bill , a s a  statemen t coul d withou t undu e difficult y b e mad e 
available t o th e user s o f statutes . 8 

4.8 Th e Repor t point s ou t tha t suc h explanator y statement s woul d b e eve n mor e usefu l 
if the y coul d b e amende d a t successiv e stage s o f th e Bill' s passag e i n th e ligh t o f 
amendments mad e a t th e committe e an d repor t stages . I t adde d tha t i t woul d b e mor e 
valuable stil l i f th e amende d statemen t coul d b e give n som e for m o f Parliamentar y 
approval. Therefore , i t considere d possibl e procedure s fo r amendin g th e explanator y 
statement i n th e cours e o f th e Bill' s passag e an d fo r obtainin g a  measur e o f 
Parliamentary approva l fo r it s contents , pointin g ou t a t th e sam e tim e tha t thes e wer e 
matters ultimatel y fo r Parliamen t itsel f t o conside r an d decide . Th e Repor t se t fort h 
four possibilitite s wit h comment s thereo n 9  : 

(a) Th e explanator y statemen t migh t b e incorporate d i n th e Bil l b y wa y o f a 
comment o n th e Bil l a s a  whol e o r o n particula r provision s o r group s o f 
provisions. I t woul d b e amendabl e i n consequenc e o f change s mad e i n th e 
substantive provision s o f th e Bil l an d woul d b e transmute d int o a  statemen t 
of th e intentio n o f Parliament . Thus , i t woul d i n effec t b e treate d i n th e 
same wa y a s a  preambl e unde r presen t Parliamentar y procedure , an d woul d hav e 
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the sam e degre e o f authorit y o n th e courts . I t i s clea r tha t thi s proposa l 
would giv e th e highes t degre e o f Parliamentar y approva l t o th e statement . 
On th e othe r han d i t woul d involv e a  radica l departur e fro m th e accepte d 
conventions a s t o th e conten t o f preamble s an d i t coul d no t b e assume d tha t 
Commons practic e (whic h preclude s amendment s t o preamble s othe r tha n thos e 
consequential o n amendment s t o th e bod y o f th e Bill ) woul d b e appropriate . 
Accordingly, a t leas t i n a  cas e wher e a  relativel y length y an d detaile d 
statement migh t b e neede d (e .g . a  commentar y o n a  code) , th e burde n o n 
Parliamentary tim e migh t b e unacceptable . 

(b) Th e statement , originall y publishe d wit h th e Bill , migh t b e revise d afte r 
enactment b y official s fo r th e limite d purpos e o f bringin g i t int o lin e wit h 
the fina l Act . Th e revise d statement , certifie d b y th e Cler k o f th e 
Parliaments, woul d b e publishe d b y th e Queen' s Printer . Th e preceden t fo r 
this responsibilit y woul d b e th e semi-editoria l function s whic h draftsme n 
and Parliamentar y official s alread y exercis e i n respec t o f suc h matter s a s 
headings, margina l note s an d punctuation . Bu t th e preceden t i s inexact : 
the adjustmen t o f a n explanator y statemen t migh t hav e mor e far-reachin g con -
sequences o n th e ultimat e interpretatio n o f a  statut e an d therefor e requir e 
a close r degre e o f Parliamentar y control . 

(c) Th e statement , afte r adjustmen t b y official s t o tak e accoun t o f amendment s 
to th e Bil l i n eac h House , migh t b e submitte d fo r approva l b y eac h Hous e o n 
Third Reading . Whil e thi s procedur e woul d lik e proposa l (a ) ensur e 
Parliamentary control , i t migh t similarl y rais e problem s o f Parliamentar y 
time, especiall y i f provisio n wer e mad e fo r debatin g amendment s t o th e 
statement. 

(d) I t migh t b e th e responsibilit y o f th e promoter s (o r o f som e specifie d 
authority, suc h a s th e Lor d Chancellor ) afte r th e enactmen t o f th e Bil l t o 
lay befor e bot h House s a  draf t o f th e adjuste d explanator y statement , 
possibly unde r a  procedur e whic h woul d allo w fo r approva l wit h 
modifications. Th e pressur e o n Parliamentar y tim e migh t b e alleviate d b y 
the prio r scrutin y o f th e revise d statemen t b y a  Join t Committe e o f bot h 
Houses. 

4.9 Th e Repor t wen t o n t o poin t ou t that , eve n i f th e explanator y statement s wer e 
amended durin g th e cours e o f th e Bill' s passag e an d give n som e measur e o f Parliamentar y 
approval, i t woul d b e n o mor e bindin g o n th e court s tha n ar e othe r contextua l material . 
It considere d tha t initiall y a t leas t suc h explanator y statements , havin g regar d t o th e 
time an d labou r tha t woul d b e involve d i f the y ha d t o b e prepare d fo r al l legislation , 
should b e use d onl y a s a  selectiv e devic e t o b e adopte d i n relatio n t o Bill s considere d 
by thei r sponsor s t o b e appropriat e fo r thi s purpose . Th e Repor t ha d particularl y i n 
mind Bill s givin g effec t t o th e report s o f th e La w Commissio n o r t o thos e o f comparabl e 
bodies, suc h a s th e La w Refor m Committe e an d th e Crimina l La w Revisio n committee . Thi s 
would facilitat e th e preparatio n o f a  satisfactor y explanator y statement . 10 

4.10 Finally , th e Repor t acknowledge d tha t a  standin g provisio n wa s no t require d i n 
order t o enabl e th e Parliamen t t o follo w th e recommende d practic e i n relatio n t o 
selected Acts . I t woul d b e possibl e t o authoris e referenc e t o th e explanator y statemen t 
in th e particula r Ac t i n question . Th e Repor t adde d 11 : 

"But w e thin k tha t anticipator y provisio n i n a  statut e o f a  possibl e 
course o f actio n b y Parliamen t i n a  futur e statut e ma y b e no t withou t 
value, particularl y a s regard s bodie s suc h a s th e La w Commissions ; the y 
may thereb y b e encourage d t o prepar e thei r report s i n a  wa y facilitatin g 
the preparatio n o f a n explanator y statemen t fo r us e wit h Bill s base d o n 
the draf t clause s attache d t o th e reports . Moreover , i f a  particula r 
Bill include d provisio n fo r a n explanator y statemen t a s a n ai d t o 
interpretation, Parliamen t woul d hav e th e advantag e o f a n earlie r debat e 
on th e techniqu e i n principl e an d b e abl e t o giv e mor e attentio n t o it s 
propriety i n th e particula r instance. " 

1975 Repor t o n th e Preparatio n o f Legislatio n 

4.11 Thi s Repor t wa s prepare d b y a  committe e appointe d i n th e Unite d Kingdo m t o revie w 
the for m i n whic h publi c Bill s ar e drafted , wit h a  vie w t o achievin g greate r simplicit y 
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and clarit y i n statut e law . Th e committe e considere d th e provisio n o f explanator y 
material externa l t o th e tex t o f a n Act , eithe r a t th e Bil l stag e o r later , an d 
commented 12 : 

"The degre e o f complexit y i n legislatio n an d th e specialisatio n o f it s 
subject matte r var y greatly . S o t o o . . . . doe s th e natur e o f th e audienc e 
to who m aid s t o it s understandin g hav e t o b e addressed . Wherea s i n al l 
cases du e weigh t mus t b e give n t o th e need s o f Parliament , th e rang e o f 
other person s whos e need s requir e t o b e take n int o accoun t ma y exten d 
from member s o f th e publi c wh o wan t a  broad , genera l pictur e o f wha t i s 
involved, t o specialised , professiona l o r trad e interest s whic h requir e a 
highly technica l an d precis e explanatio n t o enabl e the m t o asses s th e 
detailed lega l effec t o f th e legislation . Th e questio n whethe r any , an d 
if so , wha t kin d o f externa l explanator y materia l shoul d b e provide d i s 
best considere d separatel y fo r eac h statute , an d w e ar e tol d b y th e Lor d 
President o f th e Counci l tha t thi s i s th e Government' s practice. " 

4.12 However , whil e makin g thes e recommendation s abou t th e developmen t o f speciall y 
prepared explanator y materials , th e committe e though t tha t i n genera l suc h material s 
should no t b e declare d t o b e admissibl e fo r th e purpose s o f judicia l interpretation . 
It sai d l 3 : 

"to d o s o woul d b e t o creat e wha t Professo r Ree d Dickerso n ha s calle d a 
'split-level s t a tu te ' , o f whic h onl y th e primar y leve l woul d hav e bee n 
fully debate d i n Parliament , an d would , a s a  distinguishe d membe r o f th e 
judiciary pu t it , b e askin g th e court s ' t o rid e tw o horses , t o constru e 
technical draftman' s languag e an d layman' s language'. " 

4.13 Tha t i s t o say , th e committe e too k a  differen t vie w fro m tha t recommende d b y th e 
1969 Repor t o n th e Interpretatio n o f Statutes . I t als o differe d fro m th e 196 9 Repor t 
in relatio n t o th e desirabilit y o f enactin g a  standin g provisio n a s propose d b y th e 
1969 Repor t fo r facilitatin g referenc e t o suc h explanator y materia l i n particula r 
cases. Th e 197 5 Repor t considere d tha t suc h a  provisio n ma y b e 'superfluous ' i n tha t 
Parliament ca n i n an y Ac t declar e specifi c materia l outsid e th e Ac t t o b e admissibl e 
for interpretin g i t . Also , however , i t though t tha t thi s powe r shoul d b e exercise d 
'with restraint ' fo r reason s o f th e kin d quote d above . 14 

Suggestion b y Si r Stanle y Burbur y 

4.14 Th e us e o f a n explanator y statemen t wa s take n u p b y Si r Stanle y Burbury , o n th e 
occasion o f hi s retiremen t a s Chie f Justic e o f th e Suprem e Cour t o f Tasmani a i n 197 3 t o 
become Governo r o f Tasmania . H e sai d 15 : 

"More fundamentally , I  woul d lik e t o hav e ha d th e tim e t o pu t int o 
detailed for m som e idea s whic h I  hav e ha d fo r man y year s abou t th e 
court 's prope r rol e i n th e interpretatio n o f Act s o f Parliament . I t is , 
I think , no t sufficientl y realise d tha t wit h th e eve r increasin g legisla -
tive activit y o f Parliament , th e dail y wor k o f th e court s i s no w muc h 
more concerne d wit h interpretatio n o f Act s o f Parliamen t tha n wit h th e 
common la w precedents . The  lega l problem s whic h mainl y aris e i n th e 
courts, ar e concerne d wit h dispute s abou t th e meanin g o f word s i n statu -
tes . Broadly , th e court s ar e stil l boun d t o interpre t statute s accordin g 
to thei r litera l construction , an d word s remai n ou r master s -  eve n thoug h 
they ar e bu t label s fo r ideas . W e ar e stil l bese t b y th e demo n o f for -
malism i n thi s are a o f th e law . Th e applicatio n o f traditiona l prin -
ciples o f interpretatio n frequentl y lead s t o decision s whic h layme n mos t 
understandably regar d a s technica l rathe r tha n just . I  hav e though t fo r 
a lon g tim e tha t withou t sacrificin g th e basi c principl e tha t Parliamen t 
makes th e la w an d th e cour t interpret s an d applie s i t , i t shoul d b e 
possible b y appropriat e legislatio n t o emancipat e th e court s fro m th e 
tyranny o f word s i n thei r litera l meanin g an d t o enabl e th e court s o n a 
broad basi s o f justic e t o giv e effec t t o Parliament' s purpose . A  propo -
sal b y th e lat e Dea n Rosco e Poun d ha s alway s appeale d t o me : tha t ther e 
should b e attache d t o ever y Ac t o f Parliamen t a n officia l memorandu m 
approved b y Parliamen t itself , settin g ou t th e purpose s o f th e legisla -
tion, an d tha t th e cour t shoul d b e require d t o interpre t th e Ac t i n th e 
light of those purposes, even if departure from literal meanings of words 
is involved." 
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Attorney-General's speech : "Rulin g th e Regulators " 

4.15 I n a n addres s b y th e Attorney-General , Senato r Durack , t o th e Australia n Societ y 
of Senio r Executive s i n Sydne y o n 1 9 Septembe r 1980 , th e them e o f th e us e o f a n 
explanatory memorandu m wa s agai n take n up : 

"The draftsman' s searc h fo r exactnes s o f expressio n i s du e t o th e fac t 
that lega l right s an d dutie s depen d upo n whic h sid e o f a  give n statutor y 
expression a  particula r se t o f circumstance s fa l ls . I t i s als o ver y muc h 
related t o ou r syste m o f governmen t unde r whic h th e courts , a s a  non -
representative body , shoul d no t mak e bu t onl y interpre t th e law . Th e 
greater th e generalit y o f expressio n th e greate r th e discretio n i n th e 
courts. Nevertheles s exactnes s o f expressio n ma y produc e complexities . 
Complexity i n tur n create s it s ow n diff icult ie s i n interpretatio n o f th e 
law. Thi s i s particularl y s o i n th e cas e o f regulator y legislation . I t 
is als o o f cours e th e cas e wit h th e Incom e Ta x Ac t . Th e trut h i s tha t 
the capacit y o f word s t o conve y meanin g i s f i n i t e . " 

"And s o th e draftsma n ha s a  problem . I f h e choose s a  simpl e bu t genera l 
expression i t ma y b e tha t circumstance s neve r intende d b y Parliamen t t o 
be caugh t b y th e legislatio n wil l i n fac t b e covered. " 

"Suggestions hav e bee n mad e tha t th e problem s o f complexit y coul d b e 
minimised t o som e exten t i f legislatio n i s expresse d i n mor e genera l 
terms settin g ou t th e purpos e t o b e achieve d an d th e court s wer e lef t t o 
work ou t th e details . Court s woul d hav e t o b e permitte d t o us e t o a 
greater exten t tha n a t presen t extrinsi c aid s t o interpretat ion. " 

" I woul d no t wis h t o commen t upo n tha t possibilit y a t thi s stag e excep t 
to not e tha t w e woul d no t wan t a  proliferatio n o f materia l fo r th e 
courts' consideration . Bu t I  d o wonde r i f a  mor e selectiv e applicatio n 
of thi s ide a woul d no t b e o f greate r e f fec t . " 

"There i s particula r legislation , regulator y i n nature , wher e w e migh t b e 
able t o reduc e complexit y b y th e insertio n o f a  provisio n i n th e Ac t 
directing th e court s t o hav e regar d t o a n explanator y memorandu m whic h 
would b e submitte d t o th e Parliamen t an d attache d t o th e legislat ion. " 

"The word s i n th e memorandu m woul d no t b e control l ing . Bu t i t ma y b e 
that th e draftsma n whe n face d wit h th e di f f icul t choic e i n inherentl y 
complex legislatio n o f eithe r usin g genera l languag e whic h migh t howeve r 
be construe d to o widel y o r o f introducin g length y qualifyin g provision s 
could fee l som e securit y i n choosin g th e forme r cours e i f h e kne w tha t a 
memorandum approve d b y Parliamen t woul d embod y it s intent . Th e courts , 
although no t bound , woul d b e oblige d t o hav e regar d t o i t i n construin g 
the genera l provisions. " 

4.16 I n commendin g th e Attorney-General ' s suggestion , th e Australia n La w Journa l mad e 
one caveat , namel y tha t th e court s shoul d b e debarre d fro m construin g th e explanator y 
memorandum itself ; ' th e memorandu m shoul d b e regarde d a s self-speaking' . 16 

Professor D . C . Pearce' s comment s 

4.17 Professo r D .C . Pearc e commente d o n th e proposal , i n a  semina r o n Statutor y 
Interpretation i n Marc h 1981 , a s bein g on e tha t addresse d a n issu e tha t ha d t o b e face d 
up t o b y la w makers , b y polic y maker s an d th e courts . 17  H e sai d 18 : 

"What on e need s t o recognis e i s tha t ther e ar e proble m area s fo r 
draftsmen an d interpreters . On e o f th e diff icultie s abou t purposiv e 
approaches, an d I  thin k tha t i t i s on e o f th e diff icult ie s tha t object s 
clauses giv e ris e t o , i s . . . . y o u ' v e go t a  20 9 pag e Ac t an d yo u ar e sup -
posed t o sa y i n fiv e line s wha t it s purpos e i s an d hop e tha t i t ha s som e 
magical effec t o n in te rpre ta t ion . . . " 

" I though t tha t i t wa s interestin g tha t th e Australia n La w Refor m 
Commission Repor t o n Alcohol , Drug s an d Drivin g ha d a  t r y a t thi s b y 
including i n th e draf t Ordinanc e a  provisio n tha t sai d tha t i n 
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interpreting thi s Ordinanc e an d th e regulation s a  cour t ma y hav e regar d 
to th e repor t b y th e La w Refor m Commissio n o n alcohol , drug s an d drivin g 
tabled i n th e Hous e o f Representative s o n suc h an d suc h a  day . Tha t pro -
vision wa s no t i n th e Ac t o r th e Ordinance , an d I  wonde r why . T  thin k 
that , i f on e i s goin g t o oblig e court s an d user s o f legislatio n t o plac e 
meanings o n expression s o f thi s vagu e nature , the n surel y the y ough t t o 
be give n som e guidanc e abou t th e intende d effec t o f th e words . ICI  19 

would, I  a m sure , dearl y lov e t o kno w befor e the y go t underwa y whethe r 
their sal t extractio n proces s wa s minin g becaus e obviousl y th e taxatio n 
implications woul d b e enormous . T  thin k tha t we'v e go t t o realis e tha t 
by us e o f thes e sort s o f vagu e expressions , man y an d perhap s unfai r obl i -
gations ar e bein g impose d o n person s wh o ar e subjec t t o th e Ac t " 

4.18 H e referre d t o th e proble m o f wh o wa s t o issu e an d approv e suc h a  memorandu m 20 . 

"Ideally o f cours e i t shoul d com e fro m th e Parliament , becaus e i t ' s a 
document tha t i s relatin g t o a n Ac t whic h th e Parliamen t ha s passed , an d 
the U K La w Commissio n talk s abou t thi s an d talk s i n term s o f th e possibi -
l i ty o f i t bein g i n a  sens e passe d o r approve d i n th e sam e wa y a s th e 
Bil l is , an d I  thin k that ' s total l y unrealisti c -  yo u ar e jus t no t goin g 
to fin d Parliamentar y tim e fo r tha t sor t o f documen t tha t ha s go t t o b e 
debated th e sam e wa y a s th e Ac t . Th e U K La w Commissio n ha s propose d a 
variation tha t ma y b e possibl e an d tha t i s tha t th e documen t b e prepare d 
in advanc e an d a s a  statemen t o f th e Government' s policy , th e 
Government's understandin g o r explanatio n o f th e B i l l , an d tha t i t onl y 
needs t o b e altere d i f th e Bil l i s altere d i n th e cours e o f th e passag e 
through th e Parliament . A s a  furthe r variat ion , i t migh t b e possibl e t o 
table th e statemen t an d t o hav e i t subjec t t o disallowanc e o r referra l t o 
a Parliamentar y Committee . I  thin k thes e ar e possibilitie s " 

"Another alternativ e i s o f cours e jus t fo r th e Governmen t t o issu e a  sta -
tement o f it s understandin g an d explanatio n o f leg is la t ion . . . " 

4.19 Th e comment s wen t o n t o refe r t o objection s t o th e proposa l 21 : 

" I thin k thes e ar e th e thre e mos t importan t ones . On e i s th e questio n o f 
the workloa d i n th e preparatio n o f a  documen t o f thi s k i n d . . . I woul d hav e 
thought . . . that i t woul d b e base d o n th e note s o n clause s o r th e explana -
tory memorandu m whic h i s prepare d i n regar d t o leg is la t ion . . . " 

"The other , an d I  thin k perhap s th e majo r problem , o r perhap s ther e ar e 
two majo r problems , i s wha t i s ofte n terme d th e spli t leve l statut e -
that yo u ar e reall y goin g t o en d u p wit h tw o document s tha t yo u hav e t o 
look t o , t o fin d you r law . Th e La w Commissio n recognise d thi s an d ha d 
this t o sa y abou t i t an d I  thin k i t ' s wort h jus t readin g th e passag e i n 
its ent i rety , i f you' l l bea r wit h me . I t say s 'Eve n i f th e explanator y 
statement wer e amende d durin g th e cours e o f th e Bi l l ' s passag e an d give n 
some measur e o f Parliamentar y approval , i t woul d b e n o mor e bindin g o n 
the court s tha n muc h othe r contextua l mater ial , fo r example , othe r provi -
sions o f th e statute , earlie r legislatio n dealin g wit h th e sam e subject -
matter an d non-statutor y materia l dealin g wit h th e mischie f whic h unde r 
the existin g la w th e court s ar e entit le d t o tak e accoun t of . I t might , 
however, giv e assistanc e t o th e court s i n makin g mor e explici t th e con -
textual assumption s whic h a t presen t hav e t o b e gleane d sometime s wit h 
great di f f icul t y fro m a  numbe r o f source s o f varyin g rel iabi l i ty . N o 
interpreting devic e ca n reliev e th e court s o f thei r ult imat e respon -
sibil ity fo r considerin g th e differen t context s i n whic h th e word s o f a 
provision migh t b e rea d an d i n makin g a  choic e betwee n th e differen t 
meanings whic h emerg e fro m tha t consideration . Th e existenc e o f a n 
explanatory statemen t woul d no t preven t a  cour t fro m regardin g th e 
meaning o f th e word s i n a n Ac t o r provisio n i n th e ligh t o f othe r rele -
vant context s a s s o compellin g tha t i t mus t b e preferre d t o a  mean s 
suggested b y th e statement . I n othe r word s th e Ac t obviousl y mus t 
prevail. 2 2 But if  you'v e go t th e capacit y t o g o on e wa y o r th e othe r 
then th e statemen t wi l l giv e th e guid e t o th e directio n t o proceed . 
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"The thir d majo r proble m i s th e questio n o f th e prolongatio n o f cour t 
hearings an d o f th e tas k o f interpretation . Woul d th e positio n b e tha t 
all counse l woul d hav e t o analys e tw o document s wit h th e meticulou s 
degree wit h whic h counse l presentl y g o throug h a n Act ? I  wonde r i f the y 
would? I  thin k tha t wha t thes e sort s o f document s woul d certainl y b e 
wishing t o achiev e i s t o avoi d muc h o f th e speculatio n tha t i s presentl y 
engaged i n b y counse l whe n lookin g a t a  particula r Act. " 

4.20 Professo r Pearc e referre d t o tw o furthe r points . On e wa s th e questio n o f accessi -
bility. First , explanator y memorandu m o f th e kin d propose d woul d hav e t o b e availabl e 
with th e Ac t a s a  publishe d document , i n contras t t o Parliamentar y debate s o f Bill s 
which ar e no t s o available . Secondly , i t wa s no t fai r o r prope r t o as k th e court s t o 
interpret Act s settin g ou t genera l principle s withou t guidanc e a s t o wha t thos e genera l 
principles wer e intende d t o cove r o r withou t bound s o n th e directio n i n whic h the y 
could poin t th e legislation . 2 3 

Chapter V : Wide r Us e o f Othe r Aids ? 

Evaluation o f extrinsi c aid s 

5.1 A n America n commentato r ha s propose d fou r factor s t o evaluat e extrinsi c aid s 1 : 

(a) Credibilit y (reliability) : Thi s include s a n inquir y int o whethe r a  give n 
source i s a  reliabl e indicatio n o f legislativ e actio n o r understanding . 
Also, i s th e materia l analytica l an d explanatory , a s oppose d t o bein g 
politically o r otherwis e potentiall y biased ? Th e characte r o f th e sourc e i s 
an importan t consideration . 

(b) Contemporaneity ; Th e Bil l an d th e extrinsi c materia l shoul d b e s o clos e tha t 
the extrinsi c ai d actuall y play s a  par t i n th e thinkin g proces s o f th e 
legislators durin g th e enactmen t process . 

(c) Proximity : Thi s ha s bee n define d a s th e closenes s o f th e ai d t o th e 'essenc e 
of th e legislativ e act ion ' . Thus , a  legislativ e committe e tha t consider s th e 
Bill woul d b e close r t o th e legislativ e proces s tha n a n outsid e organisation . 

(d) Context : Thi s i s les s clearl y define d bu t seem s t o refe r t o whethe r th e 
extrinsic materia l contribute d t o th e historica l contex t i n whic h th e 
statute wa s made . 

Not al l factor s nee d b e present . Also , ther e i s overlappin g betwee n som e o f them . 

5.2 Thes e factor s hav e bee n develope d wit h referenc e t o th e Unite d State s situation , 
where fre e us e i s mad e o f legislativ e histor y i n interpretin g statutes , bu t the y ar e a 
helpful guid e i n evaluatin g th e materialit y an d usefulnes s o f extrinsi c aid s i n th e 
Australian context , provide d on e furthe r facto r i s added : 

(e) Accessibility : Thi s mean s tha t th e materia l i s no t onl y publicl y availabl e 
but als o readil y availabl e t o th e user s o f th e Act , thei r adviser s an d al l 
courts. 

Parliamentary debate s 

5.3 Considere d i n th e ligh t o f som e o f thes e factors , Parliamentar y debate s obviousl y 
merit consideration . I t ha s bee n sai d 2 . 

"If w e ar e t o tak e int o accoun t evidenc e o f Parliament' s intention , th e 
first thin g w e mus t d o i s t o revers e ou r presen t practic e wit h regar d t o 
[not] consultin g Hansard. " 

If report s table d i n Parliamen t hav e valu e a s evidenc e bearin g o n legislativ e intent , 
Parliamentary debate s hav e a t leas t equa l value . Also , i f referenc e t o Parliamentar y 
debates i s excluded , ho w th e court s ascertai n whethe r a  repor t o r othe r contextua l 
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material forme d th e basi s o f th e legislatio n become s somethin g o f a  mystery . Som e 
reference t o Parliamentar y proceeding s ma y b e necessary . Thi s seem s a  mor e 
satisfactory cours e tha n reivin g o n a  presumptio n a s t o wha t occurred . 3 

5.4 A  questio n ha s See n raised , however , abou t th e reliabilit y o f resor t t o 
Parliamentary debate s i n Australi a compare d t o th e quit e differen t legislativ e 
environment i n th e Unite d State s wher e legislatio n emerge s i n committe e report s fo r 
which i t i s sai d ther e i s n o loca l equivalent . 4  Thi s perhap s overrate s th e guidanc e 
provided b y th e America n material s an d underrate s th e assistanc e tha t ca n b e derive d i n 
Australia from , fo r exampl e th e Minister' s secon d readin g speec h and , wher e i t exists , 
a repor t o f a  selec t committe e o n th e legislation . Fe w i n Australi a woul d disagree , 
however, wit h th e vie w tha t a t th e mos t the y shoul d b e use d onl y wher e clea r an d 
convincing guidanc e ca n b e derive d fro m them . Also , unles s specia l compilation s o f th e 
Parliamentary histor y wer e availabl e a s i n th e Unite d States , th e objectiv e o f 
accessibility, a s explaine d above , woul d no t begi n t o b e met . 

5.5 Referenc e shoul d als o b e mad e t o a  mor e intangibl e consideratio n referre d t o i n 
the memorandu m t o th e Ghan a Interpretatio n Act , 1960 , whic h expressl y prohibite d 
reference t o debate s i n th e Legislature . 5  I t base d thi s exclusio n o n tw o reasons , th e 
first o f whic h wa s tha t i t woul d no t b e conduciv e t o th e respec t whic h on e orga n o f 
State owe s t o anothe r tha t it s deliberation s shoul d b e ope n t o discussio n i n court . I n 
a debat e i n th e Hous e o f Lord s i n 1980 , th e Lor d Chancello r sai d i t i s a  matte r o f 
'comity' betwee n th e court s an d th e House s o f Parliamen t no t t o refe r t o Hansard . 6 

Amendments t o Bill s 

5.6 Referenc e t o amendment s t o Bill s woul d satisf y mos t o f th e factor s referre d to , 
including reliability , sinc e the y represen t a  forma l decisio n o f th e whol e Hous e 
concerned. However , thoug h publicl y availabl e 7 , the y woul d no t b e 'accessible ' unles s 
a specia l compilatio n o f th e legislativ e histor y tha t include d the m wa s freel y 
available. Th e guidanc e provide d woul d b e limite d t o th e scop e o f th e amendmen t o r 
amendments, an d wher e ther e wer e n o amendment s n o guidanc e woul d b e provided . 

Reports an d othe r contextua l materia l o f a  non-Parliamentar y natur e 

5.7 Th e relativ e remotenes s o f thi s materia l fro m th e law-makin g processe s ha s alread y 
been note d i n thi s paper , a s hav e th e refinement s an d difference s o f view s a s t o th e 
manner o f it s use . Wide r relianc e o n thi s source , wher e i t wa s available , woul d mak e i t 
necessary t o resolv e thes e difficultie s an d differences . 'Accessibility ' wil l ofte n b e 
a rea l problem . I t i s possible , an d proper , fo r appellat e court s t o conside r an d 
evaluate th e relevanc e o f suc h material , bu t i t offer s littl e o r n o guidanc e t o th e 
ordinary user s o f a n Act . I t i s o f th e natur e o f thi s material , an d indee d als o o f 
legislative histor y considere d i n th e earlie r par t o f thi s chapter , tha t the y ar e no t 
self-explanatory an d requir e a n ofte n difficul t exercis e o f evaluation . Th e 'ra w 
materials' o f whic h the y consis t ar e b y themselve s deficien t a s a  mean s o f 
communication betwee n th e la w maker s an d th e citizen , an d the y ar e no t eve n 
satisfactory a s a  genera l mean s o f communicatio n betwee n th e legislato r an d hi s o r he r 
professional adviser . 

Objects clause s 

5.8 Th e Committe e o n th e Preparatio n o f Legislatio n whic h reporte d i n th e Unite d 
Kingdom i n 197 5 seem s t o hav e bee n persuade d b y Professo r Ree d Dickerso n awa y fro m th e 
idea o f a  specia l explanator y statement . 8  Th e Committe e favoure d instea d 9 : 

drafting Act s i n a  simpler , les s detaile d an d les s elaborat e style ; 

setting ou t genera l principle s i n th e bod y o f a  statut e an d detaile d 
provisions o f a  permanen t kin d i n schedules ; an d 

including statement s o f purpos e i n object s clause s whe n the y ar e th e mos t 
convenient metho d o f clarifyin g th e scop e an d effec t o f legislation . 

The Committe e conclude d tha t interpretatio n o f Act s drafte d i n a  simpler , les s detaile d 
and les s elaborat e styl e tha n a t present , woul d presen t n o grea t problem s provide d tha t 
the underlyin g purpos e o f th e genera l principle s o f th e legislatio n wer e adequatel y an d 
concisely formulated . Th e rea l proble m wa s on e o f confidence . Woul d Parliamen t b e 
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prepared t o trus t th e courts ? Th e Committe e itsel f though t tha t judge s coul d b e 
trusted t o giv e effec t t o clea r statement s o f principle . 10 

5.9 Th e view s o f Professo r Ree d Dickerso n tha t us e o f an y explanator y memorandu m woul d 
produce a  sor t o f 'spli t level ' statut e hav e alread y bee n referre d to . 11  H e als o 
considered tha t anythin g tha t ca n b e state d helpfull y outsid e th e statute , includin g 
the purpos e o f th e statut e an d example s an d neede d explanations , ca n b e state d a s 
helpfully an d wit h greate r reliabilit y insid e th e statute . 12 

5.10 Whil e ther e ar e example s o f innovativ e draftin g tha t include d example s an d 
illustrations, the y hav e prove d t o b e mos t exceptional . Th e mos t famou s exampl e i s 
Lord Macaulay' s India n Pena l Code , drafte d betwee n 183 5 an d 1837 , an d no w i n forc e i n 
most o f th e Asia n countrie s tha t ar e o r wer e member s o f th e Commonwealt h a s wel l a s i n 
parts o f Africa . Th e Consume r Credi t Ac t 197 4 o f th e Unite d Kingdo m contain s a  sche -
dule wit h examples , explanation s an d illustration s o f th e effec t o f th e Act . Th e 
advantages o f usin g suc h technique s i n appropriat e case s hav e perhap s bee n ignore d o r 
undervalued, o r both . Eve n if , however , th e sponsor s an d draftsme n o f Act s coul d b e 
presuaded t o us e the m more , th e questio n remain s whethe r the y woul d provide d th e flexi -
bility afforde d b y th e us e o f specia l explanator y material , fo r exampl e t o stat e th e 
contextual assumption s o f th e Act , t o se t fort h it s objec t o r purpose , t o identif y th e 
'mischief', o r t o indicat e othe r matter s tha t guid e an d assis t th e use r o f a n Ac t i n 
making decison s unde r i t . 

Chapter VI : Explanator y Memorand a -  A  Possibl e Procedur e an d Programm e 

A possibl e procedur e 

6.1 Drawin g o n th e discussion s t o date , th e followin g i s a n outlin e o f a  possibl e 
procedure tha t coul d b e adopte d fo r selecte d case s wher e i t wa s decide d t o hav e a n 
explanatory memorandu m t o b e use d a s a n ai d i n interpretin g a n Act : 

(a) Purpose : Thi s woul d nee d t o b e clearl y identifie d beforehand . I t coul d 
include th e following : 

(i) t o stat e th e purpos e o r objec t o f th e Ac t -
where th e purpos e o r objec t ca n b e appropriatel y se t ou t i n th e 
Act itself , tha t cours e ma y b e preferabl e t o a  specia l 
explanatory memorandu m 
however, case s coul d aris e wher e a  memorandu m woul d b e 
preferable e .g . 

where ther e ar e divers e object s i n th e Ac t 
when th e histor y o f th e topi c i s relevan t 
when ther e ar e othe r contextua l assumption s tha t ar e 

(ii) t o explai n th e particula r provisions , particularl y thos e o f a  complex , 
novel, o r specialise d character , e .g . b y -

identifying th e 'mischief ' 
explaining th e rational e o f th e provisio n illustratin g it s 
application 

(iii) t o giv e guidanc e fo r th e applicatio n i n particula r case s o f genera l 
provisions. 

(b) Standard s o f preparation : Hig h standard s shoul d b e se t an d shoul d includ e 
accuracy, impartialit y an d completeness . 

(c) Preparation : Whil e th e responsibilit y fo r preparin g suc h a  memorandu m shoul d 
not res t wit h Parliamentar y Counsel , the y woul d nee d t o b e awar e a t th e 
earliest possibl e stag e o f th e propose d us e o f a  specia l explanator y 
memorandum, an d hav e a n opportunit y t o commen t o n i t . 

(d) Circulation : Th e memorandu m woul d b e circulate d wit h th e Bill , wit h a 
suitable referenc e bein g mad e i n th e Minister' s secon d readin g speech . 
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(e) Approva l b y Parliament ; Approva l i s importan t i f th e memorandu m i s t o b e 
seen a s possessin g Parliamentar y authority . Th e cal l o n Parliamentar y tim e 
might b e alleviate d b y prio r scrutin y b y a  committe e whic h coul d als o b e 
responsible fo r examinin g adjustment s require d b y amendments . 

(f) Issu e : I t i s basi c t o th e proposa l tha t th e memorandu m shoul d b e freel y 
accessible. Thi s woul d mea n tha t i t shoul d b e availabl e wit h th e Ac t t o 
which i t relates . 

(g) Weigh t t o b e give n t o th e memorandum : I t shoul d b e mad e clea r tha t th e 
memorandum i s no t par t o f th e Act , bu t i f Parliamentar y approva l i s par t o f 
the schem e i t woul d b e appropriat e t o requir e that , i n interpretin g th e Act , 
regard i s t o b e ha d t o th e memorandum . Th e alternativ e i s t o provid e tha t 
regard ma y b e ha d t o i t . 

A possibl e programm e 

6.2 Initially , a t least , suc h a  procedur e shoul d b e used  onl y fo r selecte d Bill s 
considered b y thei r sponsor s t o b e appropriat e fo r thi s purpose . Th e mos t likel y 
possibilities ma y b e Bill s t o giv e effec t t o a  repor t b y th e La w Refor m Commissio n o r 
by a  simila r body . Th e tim e an d labou r involve d i n preparin g th e memorandu m woul d b e 
considerably lightene d b y th e existenc e o f th e relevan t report . I f possible , th e repor t 
should b e prepare d i n a  for m suitabl e fo r read y adoptio n a s a n explanator y memorandum . 

6.3 A s par t o f suc h a  programme , th e insertio n o f a  standin g provisio n i n th e Act s 
Interpretation Ac t 190 1 t o provid e fo r th e us e b y th e court s o f suc h memorand a shoul d 
be considered . Suc h a  provisio n woul d appl y onl y t o a  particula r Bil l wher e Parliamen t 
so decide d but , a s wa s pointe d ou t b y th e 196 9 Repor t o n th e Interpretatio n o f 
Statutes, Parliamen t woul d the n hav e th e advantag e o f a n earlie r debat e o n th e 
technique i n principle , an d b e abl e t o giv e mor e attentio n t o it s propriet y i n th e 
particular instance . Also , th e appropriat e procedure s o f eac h Hous e an d bot h House s 
jointly fo r dealin g wit h th e approva l an d amendment s o f memorand a coul d the n b e settle d 
before a  particula r instanc e arose . Th e natur e o f thos e procedure s i s o f cours e a 
matter fo r th e House s t o conside r an d decide . 

Concluding comment s 

6.4 A  vita l facto r woul d b e th e spiri t i n whic h th e court s accepte d suc h aid s t o 
interpretation. Th e ultimat e succes s o f th e programm e woul d depen d o n th e exten t t o whic h 
the procedure s involve d wer e see n t o be , an d were , mean s o f providin g mor e answer s tha n 
the presen t syste m doe s t o th e problem s o f interpretin g statutes . 
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