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CANADIAN CHARTE R O F RIGHT S AN D FREEDOM S 

Memorandum b y 
THE GOVERNMEN T O F CANAD A 

Introduction 

This pape r i s intende d t o provid e a  brie f descriptio n o f Canada' s ne w Charte r o f Right s an d 
Freedoms whic h cam e int o forc e o n 1 7 Apri l 198 2 an d som e o f Canada' s earl y experienc e i n 
its application . 

The Entrenchmen t o f Right s i n a  Parliamentar y Syste m 

2. Canad a i s a  Federa l Stat e wit h a  Federa l Parliamen t an d te n Provincia l legislatures . 
Within thei r ow n sphere s o f legislativ e jurisdictio n thes e legislativ e bodie s hav e bee n 
recognised a s sovereig n i n th e sam e sens e a s th e Unite d Kingdo m Parliament . I n accordanc e 
with traditiona l Britis h constitutiona l theor y an d practice , prio r t o th e entrenchmen t o f th e 
Charter civi l libertie s wer e primaril y protecte d b y th e principle s o f parliamentar y 
government. Fo r thei r part , th e court s recognise d tha t provide d th e legislatio n wa s validl y 
enacted an d clearl y expressed , the y coul d no t protec t civi l libertie s fro m legislativ e 
infringement. 

3. Th e Canadia n Charte r o f Right s an d Freedom s i s designe d t o provid e constitutiona l 
protection fo r th e right s an d freedom s se t ou t therei n b y providin g tha t an y legislatio n tha t 
is inconsisten t wit h th e Charte r is , t o th e exten t o f th e inconsistency , invali d an d o f n o 
force o r effect . T o th e exten t tha t thi s give s th e court s th e constitutiona l authorit y t o 
pass judgmen t o n th e substanc e o f legislatio n i n ligh t o f constitutionall y entrenche d right s 
and freedoms , thi s i s a  fundamenta l chang e i n Canada' s Constitution . 

Rights an d Freedom s Protecte d b y th e Charte r 

4. Thes e include : 

"Fundamental Freedoms " 

2. Everyon e ha s th e followin g fundamenta l freedoms : 

(a) freedo m o f conscienc e an d religion ; 
(b) freedo m o f thought , belief , opinio n an d expression , includin g freedo m o f 

the pres s an d othe r medi a o f communication ; 
(c) freedo m o f peac e assembly ; an d 
(d) freedo m o f association. " 

"Legal Right s 

7. Everyon e ha s th e righ t t o life , libert y an d securit y o f th e perso n an d th e righ t 
not t o b e deprive d thereo f excep t i n accordanc e wit h th e principle s o f 
fundamental justice . 

8. Everyon e ha s th e righ t t o b e secur e agains t unreasonabl e searc h o r seizure . 

9. Everyon e ha s th e righ t no t t o b e arbitraril y detaine d o r imprisoned . 

10. Everyon e ha s th e righ t o n arres t o r detentio n 

(a) t o b e informe d promptl y o f th e reason s therefore ; 
(b) t o retai n an d instruc t counse l withou t dela y an d t o b e informe d o f tha t 

right; 
(c) t o hav e th e validit y o f th e detentio n determine d b y wa y o f habea s corpu s 

and t o b e release d i f th e detentio n i s no t lawful . 

11. An y perso n charge d wit h a n offenc e ha s th e righ t 

(a) t o b e informe d withou t unreasonabl e dela y o f th e specifi c offence ; 
(b) t o b e trie d withi n a  reasonabl e time ; 
(c) no t t o b e compelle d t o b e a  witnes s i n proceeding s agains t tha t perso n i n 

respect o f th e offence ; 
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(d) t o b e presume d innocen t unti l prove n guilt y accordin g t o la w i n a  fai r an d 
public hearin g b y a n independen t an d impartia l tribunal ; 

(e) no t t o b e denie d reasonabl e bai l withou t jus t cause ; 
(f) excep t i n th e cas e o f a n offenc e unde r militar y la w trie d befor e a  militar y 

tribunal, t o th e benefi t o f tria l b y jur y wher e th e maximu m punishmen t fo r 
the offenc e i s imprisonmen t fo r fiv e year s o r a  mor e sever e punishment ; 

(g) no t t o b e foun d guilt y o n accoun t o f an y ac t o r omissio n unless , a t th e 
time o f th e ac t o r omission , i t constitute d a n offenc e unde r Canadia n o r 
international la w o r wa s crimina l accordin g t o th e genera l principle s o f la w 
recognised b y th e communit y o f nations ; 

(h) i f finall y acquitte d o f th e offence , no t t o b e trie d fo r i t agai n and , i f 
finally foun d guilt y an d punishe d fo r th e offence , no t t o b e trie d o r 
punished fo r i t again ; an d 

(i) i f foun d guilt y o f th e offenc e an d i f th e punishmen t fo r th e offenc e ha s 
been varie d betwee n th e tim e o f commissio n an d th e tim e o f sentencing , t o 
the benefi t o f th e lesse r punishment . 

12. Everyon e ha s th e righ t no t t o b e subjecte d t o an y crue l an d unusua l treatmen t o r 
punishment. 

13. A  witnes s wh o testifie s i n an y proceeding s ha s th e righ t no t t o hav e an y 
incriminating evidenc e s o give n use d t o incriminat e tha t witnes s i n an y othe r 
proceedings, excep t i n a  prosecutio n fo r perjur y o r fo r th e givin g o f contradictor y 
evidence. 

14. A  part y o r witnes s i n an y proceeding s wh o doe s no t understan d o r spea k th e 
language i n whic h th e proceeding s ar e conducte d o r wh o i s dea f ha s th e righ t t o 
the assistanc e o f a n interpreter. " 

"Equality Right s 

15. (1 ) Ever y individua l i s equa l befor e an d unde r th e la w an d ha s th e righ t t o th e 
equal protectio n an d equa l benefi t o f th e la w withou t discriminatio n and , i n 
particular, withou t discriminatio n base d o n race , nationa l o r ethni c origin , colour , 
religion, sex , ag e o r menta l o r physica l disability . 

(2) Subsectio n (1 ) doe s no t preclud e an y law , progra m o r activit y tha t ha s a s 
its objec t th e amelioratio n o f condition s o f disadvantage d individual s o r group s 
including thos e tha t ar e disadvantage d becaus e o f race , nationa l o r ethni c origin , 
colour, religion , sex , ag e o r menta l o r physica l disability. " 

5. Sectio n 1 5 doe s no t com e int o effec t unti l 1 7 Apri l 198 5 i n orde r t o provid e tim e fo r 
governments t o revie w an d amen d an y possibl y inconsisten t legislatio n o r practices . 

6. Othe r right s include d i n th e Charte r ar e "Democrati c Rights " ( e . g . ever y citize n ha s 
the righ t t o vote) , "Mobilit y Rights " ( e .g . ever y citize n ha s th e righ t t o enter , remai n i n 
and leav e Canad a an d mov e abou t withi n Canada) , "Officia l Languages " ( e .g . th e righ t t o 
use Englis h an d Frenc h i n court s establishe d b y Parliament ) an d "Minorit y Languag e 
Education Rights " ( e .g . th e righ t t o a n educatio n i n Englis h o r French) . Th e Charte r als o 
recognises aborigina l rights , cultura l right s an d othe r right s an d freedoms . 

The Charte r an d Parliamentar y Supremac y 

7. Th e constitutiona l entrenchmen t o f th e right s an d freedom s se t ou t i n th e Charte r i s 
reconciled wit h th e concep t o f parliamentar y supremac y i n tw o ways . First , al l o f thes e 
rights an d freedom s mus t b e considere d i n ligh t o f sectio n 1  whic h provides : 

"(1) Th e Canadia n Charte r o f Right s an d Freedom s guarantee s th e right s an d freedom s 
set ou t i n i t subjec t onl y t o suc h reasonabl e limit s prescribe d b y la w a s ca n b e 
demonstrably justifie d i n a  fre e an d democrati c society. " 

8. I n addition , sectio n 3 3 o f th e Charte r provide s tha t Parliamen t o r a  Provisiona l 
legislature ma y expressl y declar e i n a n Ac t tha t th e Ac t o r a  provisio n thereo f shal l operat e 
notwithstanding a  provisio n include d i n sectio n 2  o r section s 7  t o 1 5 (se t ou t above) . 
Unless re-enacte d an y suc h declaratio n cease s t o hav e effec t fiv e year s afte r i t come s int o 
force o r o n suc h earlie r dat e a s ma y b e specifie d i n th e declaration . Give n ou r 
parliamentary syste m o f government , includin g election s a t leas t onc e ever y fiv e year s a s 
provided b y sectio n 4  o f th e Charter , i t i s unlikel y tha t an y legislatur e wil l lightl y resor t t o 
invoking thi s provision . However , i t preserve s th e powe r o f th e legislatur e t o mak e th e 
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final determinatio n o n fundamenta l controversia l issue s involvin g right s an d freedom s i n th e 
Charter whil e ensurin g publi c awareness , debat e an d accountability , 

9. Th e Charte r applie s t o th e Parliamen t an d Governmen t o f Canad a an d t o th e legislatur e 
and governmen t o f eac h Provinc e i n respec t o f al l matter s withi n thei r authority . I t i s 
intended t o dea l wit h th e relationshi p betwee n th e Stat e an d th e citizen . I t i s no t intende d 
to appl y t o dispute s betwee n privat e individuals . Fo r example , i f a  perso n i s undul y 
subjected t o discriminatio n b y a  perso n actin g i n a  privat e capacity , suc h a s a  landlor d o r 
employer, hi s remed y wil l no t b e base d o n th e Charte r bu t o n th e Federa l o r Provincia l 
human right s legislatio n whic h prohibit s individual s fro m engagin g i n thi s kin d o f conduc t an d 
provides mechanism s o f redress . I f a  governmen t bod y wer e t o engag e i n suc h conduc t the n 
of cours e th e Charte r will  b e applicable . 

Remedies 

10. Th e Charte r als o include s a  provisio n relatin g t o it s enforcement : 

"24. (1 ) Anyon e whos e right s o r freedoms , a s guarantee d b y thi s Charter , hav e bee n 
infringed o r denie d ma y appl y t o a  cour t o f competen t jurisdictio n t o obtai n suc h 
remedy a s th e cour t consider s appropriat e an d jus t i n th e circumstances . 

(2) Where , i n proceeding s unde r subsectio n (1) , a  cour t conclude s tha t 
evidence wa s obtaine d i n a  manne r tha t infringe d o r denie d an y right s o r freedom s 
guaranteed b y thi s Charter , th e evidenc e shal l b e exclude d i f i t i s establishe d 
that , havin g regar d t o al l th e circumstances , th e admissio n o f i t i n th e 
proceedings woul d brin g th e administratio n o f justic e int o disrepute. " 

11. Subsectio n 24(2 ) i s intende d t o b e a  compromis e betwee n th e traditiona l Canadia n 
common la w approac h an d th e America n constitutiona l la w approac h concernin g th e 
admissibility o f illegall y obtaine d evidence . Th e Canadia n court s hav e allowe d suc h evidenc e 
to b e admitte d i n virtuall y al l case s wherea s th e America n court s hav e exclude d it . Unde r 
subsection 24(2 ) th e ne w tes t fo r admissibilit y o f illegall y obtaine d evidenc e i s whether , 
under al l th e circumstances , it s admissio n "woul d brin g th e administratio n o f justic e int o 
disrepute." 

Experience Wit h Charte r Applicatio n 

12. Canada' s experienc e ha s centere d o n thre e type s o f activitie s resultin g fro m th e 
Charter. On e i s th e Federa l an d Provincia l Governments ' ow n effort s a t ensurin g 
implementaton o f th e Charter . Thi s ha s involve d thoroug h review s o f Federa l an d Provincia l 
legislation an d practice s t o ensur e the y ar e consisten t wit h th e Charter . A  secon d an d 
related activit y ha s bee n educationa l effort s aime d a t th e genera l publi c an d als o a t lawyer s 
and th e judiciary . Th e thir d typ e o f activit y centre s o n th e litigatio n t o resul t fro m th e 
Charter. 

Litigation Resultin g Fro m Th e Charte r 

13. I n th e firs t fe w week s followin g proclamatio n th e Charte r wa s no t frequentl y invoke d i n 
litigation, n o doub t a s a  resul t o f th e widel y hel d vie w tha t it s provision s coul d no t b e 
applied retrospectivel y t o event s whic h too k plac e prio r t o 1 7 Apri l 1982 . A s wel l ther e 
was perhap s a n understandabl e hesitanc y o n th e par t o f counse l t o mak e us e o f a 
constitutional instrumen t whos e ful l implication s wer e no t generall y known , an d consequentl y 
it ma y hav e bee n though t preferabl e t o engag e i n a  stud y o f th e Charter ' s provision s rathe r 
than t o receiv e a n educatio n i n it s meanin g a t th e hand s o f a  court . Sinc e thos e earl y 
days, however , a  decide d momentu m ha s bee n buildin g an d i t ca n no w b e sai d tha t ther e 
are literall y hundred s o f case s i n whic h a  Charte r argumen t ha s bee n made , includin g thre e 
cases no w befor e th e Suprem e Cour t o f Canada . Fo r th e mos t part , thes e argument s hav e 
arisen i n crimina l proceeding s a t th e tria l level , bu t ther e ha s bee n a  gradua l expansio n i n 
the rang e o f case s an d ther e ar e no w man y civi l action s i n progress , coverin g divers e 
subject matters , whic h involv e a t leas t som e consideratio n o f th e Charter ' s impac t upo n th e 
rights o f th e individual . Perhap s th e mos t noteworth y o f thes e ar e th e challenge s t o 
Provincial languag e legislatio n (Bil l 101 ) i n Quebec , base d upo n th e guarante e o f minorit y 
language educatio n rights , an d th e attack s o n th e citizenshi p requirement s fo r admissio n t o 
Provincial bars , premise d o n violation s o f mobilit y rights . 

Types o f Case s Wher e Th e Charte r Ha s Bee n Invoke d 

14. Althoug h invocatio n o f th e Charte r i s graduall y becomin g broadl y based , a n examinatio n 
of th e earl y experienc e reveal s a  concentratio n o f activit y i n certai n areas . A s migh t b e 
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expected, th e action s o f th e polic e an d th e validit y o f statute s governin g th e crimina l la w 
have receive d th e greates t scrutiny , an d whil e th e Crow n ha s generall y bee n successfu l i n 
defending th e challenge s ther e hav e bee n som e notabl e achievement s b y th e defence . Th e 
major area s o f interes t t o dat e hav e been : 

(i) Th e breathalyze r provision s o f th e Crimina l Code . Numerou s attack s hav e bee n 
launched base d o n th e vie w tha t th e obligatio n t o provid e a  breat h sampl e 
compels th e accuse d t o b e a  witnes s agains t himsel f an d run s contrar y t o th e 
concept o f fundamenta l justice . A  Provincia l Cour t Judg e i n Ontari o ha d give n 
effect t o thes e contention s whil e anothe r Provincia l Cour t Judg e i n Britis h 
Columbia ha d reache d th e opposit e conclusion . Th e Ontari o Cour t o f Appea l ha s 
upheld th e validit y o f thes e provisions . 

(ii) Statute s whic h impos e a n onu s o f explanation s o n a n accuse d hav e bee n calle d int o 
question o n man y occasions , principall y wit h regar d t o sectio n 8  o f th e Narcoti c 
Control Ac t (whic h require s a n accuse d wh o ha s bee n prove d t o hav e bee n foun d 
in possessio n o f a  narcoti c t o establis h tha t h e di d no t inten d t o traffic ) an d th e 
judicial interi m releas e provision s o f th e Crimina l Cod e (whic h place s th e onu s o n 
certain accuse d person s t o sho w caus e wh y the y shoul d no t b e detaine d i n 
custody). Centra l t o thes e case s i s a  consideratio n o f th e applicatio n o f th e 
presumption o f innocence , an d whil e th e weigh t o f authorit y s o fa r tend s t o 
support th e validit y o f suc h legislatio n ther e have , again , bee n exception s whic h 
the Crow n wil l b e takin g t o th e appellat e courts . 

(iii) Arres t situation s hav e give n ris e t o numerou s application s fo r Charte r remedie s 
based upo n allege d denial s o f th e righ t o f a n accuse d t o b e informe d o f hi s righ t 
to counse l an d o f th e reaso n fo r hi s arrest , an d t o b e secur e agains t unreasonabl e 
search o r seizure . Th e result s i n thes e cases , o f course , tur n i n larg e measur e 
on th e particula r fact s bu t i t doe s appea r tha t th e admissio n i n evidenc e o f 
statements mad e b y a n accuse d wh o ha s no t bee n informe d o f hi s righ t t o counse l 
will, fro m th e Crown' s standpoint , b e i n som e jeopardy . 

(iv) Exclusio n o f evidenc e pursuan t t o sectio n 24(2 ) o f th e Charte r ha s bee n 
established a s on e o f th e mos t sough t afte r remedies , i n a  wid e variet y o f 
circumstances. Allege d violation s o f severa l o f th e guarantee d lega l rights , 
either alon e o r i n combination , i n th e cours e o f gatherin g evidenc e hav e bee n pu t 
forward a s a  groun d fo r th e submissio n tha t th e administratio n o f justic e woul d b e 
brought int o disreput e b y th e admissio n o f th e evidenc e obtained , an d th e court s 
have bee n calle d upo n t o examin e bot h th e conduc t o f th e polic e an d th e validit y 
of th e statute s unde r whic h thei r power s hav e bee n exercised . I n a t leas t thre e 
cases a t th e Provincia l Cour t level , evidenc e ha s bee n exclude d and , a s a  result , 
acquittals hav e bee n secured . 

Emerging Principle s 

15. A t thi s earl y stag e i t i s no t possibl e t o sa y tha t an y poin t ha s bee n definitel y settled , 
but fro m a  revie w o f th e decision s o f th e lowe r court s ther e appea r t o b e som e discernibl e 
trends, althoug h exception s d o exist : 

(i) Th e Charte r wil l no t b e applie d retroactivel y t o gover n event s whic h transpire d 
prior t o it s proclamation . However , whil e th e factua l basi s fo r a  proceedin g may 
have crystalise d befor e 1 7 April , thi s doe s no t mea n tha t a  consideratio n o f th e 
validity o f an y applicabl e legislatio n wil l necessaril y b e preclude d an d thus , fo r 
example, case s hav e arise n wher e a  defenc e ha s bee n predicte d no t o n th e fact s 
of th e cas e bu t rathe r o n th e constitutionalit y o f th e chargin g provision . 

(ii) Generall y speaking , revers e onu s provision s hav e bee n unhel d b y referenc e t o th e 
principles lai d dow n b y th e Suprem e Cour t o f Canad a i n pre-Charte r decisions , 
the theor y bein g tha t suc h provision s d o no t affec t th e ultimat e burde n o n th e 
Crown o f provin g it s cas e beyon d a  reasonabl e doub t bu t instea d ar e directe d 
towards th e secondar y burden , tha t o f adducin g evidence . S o lon g a s i t i s 
rationally ope n t o a n accuse d t o establis h certai n fact s o n a  balanc e o f 
probabilities, a  legislativ e provisio n requirin g hi m t o d o s o wil l apparentl y b e 
sustainable unde r th e Charter , althoug h i t mus t agai n b e emphasise d tha t no t al l 
courts hav e readil y embrace d thi s view . 

(iii) Th e tes t whic h th e court s see m t o b e leanin g toward s fo r th e purpos e o f 
determining whethe r th e administratio n o f justic e woul d b e brough t int o disreput e 
by th e admissio n o f evidenc e obtaine d i n violatio n o f Charte r right s i s whethe r 
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the conscienc e o f th e communit y woul d b e shocke d b y th e admissio n o f th e 
evidence. Thi s i s substantiall y th e tes t propose d b y Mr , Justic e Lame r i n 
concurring reason s i n th e pre-Charte r cas e o f Rothman , an d seem s t o recognis e 
that th e purpos e underlyin g th e enactmen t o f sectio n 24(2 ) o f th e Charte r wa s t o 
strike a  reasonabl e balanc e betwee n th e traditiona l Canadia n rul e o f almos t 
unlimited admissibilit y an d th e America n approac h o f virtua l automati c exclusion . 

(iv) Allie d wit h th e "conscienc e o f th e community " tes t ha s bee n th e recognitio n tha t 
the interest s o f justic e d o no t requir e th e grantin g o f a  remed y i n ever y cas e i n 
which a  violatio n o f guarantee d rights , howeve r trivial , ha s occurred . Fo r th e 
most part , i t seem s t o hav e bee n accepte d tha t a  substantia l infringemen t o f 
rights mus t b e mad e ou t i n orde r t o gai n acces s t o th e remedia l provisions , an d 
from tha t standpoin t i t migh t b e sai d tha t ther e ha s bee n show n t o b e n o basi s 
for th e fea r expresse d i n som e quarter s tha t th e Charte r woul d becom e a 
powerful technica l weapo n i n th e hand s o f th e guilty . O n th e othe r hand , th e 
serious consideratio n an d occasiona l acceptanc e accorde d t o Charte r argument s b y 
the court s provide s a n indicatio n tha t substantia l transgression s wil l hav e 
consequences, an d tha t th e right s o f th e individua l agains t th e Stat e wil l no t b e 
lightly ignored . 

The Futur e 

16. Sinc e i t i s a  constitutiona l document , th e Charte r wa s deliberatel y drafte d i n genera l 
terms and , give n th e rathe r open-ende d natur e o f som e o f th e guarantees , i t ma y b e tha t 
the kind s o f argument s tha t wil l b e brough t forwar d wil l b e limite d onl y b y th e imaginatio n 
of counsel . Certainl y fro m th e volum e an d conten t o f th e Notice s o f Constitutiona l 
Questions tha t hav e bee n serve d o n th e Departmen t o f Justic e t o dat e i t ca n b e see n tha t 
the horizon s ar e expanding , an d i n th e comin g month s th e court s wil l b e considerin g 
challenges i n th e followin g areas : 

(i) Legislatio n dealin g wit h publi c morality , suc h a s statute s permittin g fil m 
censorship o r prohibitin g th e importatio n o f immora l o r indecen t literature . 

(ii) Legislatio n empowerin g administrativ e agencie s suc h a s securitie s commission s an d 
tax investigator s t o conduc t searche s an d seizures . 

(iii) Th e provision s o f th e Crimina l Cod e prescribin g confidentialit y fo r document s use d 
to obtai n wire-ta p authorisations . 

(iv) Minorit y languag e educatio n right s i n Province s othe r tha n Quebec . 

(v) Restriction s o n th e politica l activitie s o f publi c servants . 

(v i ) Statutor y minimu m term s o f imprisonment . 

(vii) Statute s creatin g absolut e liabilit y offences . 

17. A s well , th e entr y int o effec t o f th e sectio n 1 5 equalit y right s i n 198 5 wil l ope n u p 
whole ne w vista s i n a  fiel d whic h ha s alread y establishe d itsel f a s a  primar y sourc e o f 
litigation. 
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