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LAW FO R TH E NON-LAWYE R 

A pape r prepare d b y th e Hon . J .K . McLAY , MP , 
Minister o f Justic e an d Attorney-Genera l o f 

New Zealan d 

When John  Selde n state d i n th e seventeent h centur y tha t ignoranc e o f th e la w excuset h n o 
man h e presente d th e layma n wit h a  dilemm a whic h ha s becom e increasingl y acut e wit h 
every passin g year . 

2. In  fac t ver y fe w layme n ca n b e sai d t o understan d th e law , an d i n man y area s thi s i s 
equally tru e o f lawyer s themselves . Tha t th e la w i s comple x an d frequentl y capabl e o f 
being comprehende d onl y b y expert s i s n o doub t t o som e degre e a  consequenc e o f th e 
complexity o f th e societ y i n whic h w e choos e t o live . Bu t th e statemen t o f th e Repor t o n 
the Preparatio n o f Legislation , th e Rento n Report , publishe d i n Grea t Britai n i n 197 5 o n th e 
political implication s o f a  la w whic h ha s becom e to o intricat e fo r th e layma n t o gras p shoul d 
be kep t i n mind . Ther e i t wa s sai d tha t : -

"It i s o f fundamenta l importanc e i n a  fre e societ y tha t th e la w shoul d b e 
readily ascertainabl e an d reasonabl y clea r Whateve r ma y b e th e 
pressure t o increas e th e volum e an d exten d th e scop e o f legislation , i t i s ou r 
firm vie w tha t legislatio n whic h i s comple x an d obscur e ma y fo r tha t ver y 
reason b e oppressive" . 

3. Thi s passag e refer s specificall y t o th e la w embodie d i n th e statutes . 

4. Th e difficultie s o f th e layma n face d wit h hi s country' s statut e law , hav e bee n draw n 
attention t o i n othe r Commonwealt h countries . In a  boo k entitle d Acces s t o th e Law , 
written b y M.L . Friedlan d an d publishe d b y th e La w Refor m Commissio n o f Canad a i n 1975 , 
it i s state d that : -

"Statutes ar e no t onl y th e mos t commonl y used  sourc e o f la w an d probabl y 
the mos t availabl e sourc e o f law , the y ar e th e mos t importan t sourc e o f law . 
They impos e man y positiv e obligation s o n citizen s an d regulat e muc h o f thei r 
daily lives . T o respon d t o thes e obligation s an d regulation s th e citize n mus t 
be abl e t o fin d ou t th e content s o f statutes. " 

5. Th e Rento n Repor t i n examinin g th e cause s fo r th e complexit y whic h render s th e 
statutes s o frequentl y impenetrabl e t o th e layman , foun d fou r reasons . Thes e wer e (1 ) th e 
language i s frequentl y gratuitiousl y obscur e an d complex , (2 ) th e desir e fo r certaint y o f 
interpretation lead s to o ofte n t o ove r elaboratio n o f th e text , (3 ) th e structur e i s ofte n 
illogical an d unhelpful , an d (4 ) th e arrangemen t o f Act s an d amendment s i s ofte n confusing . 

6. W e hav e s o fa r discusse d th e la w i n term s o f legislation . I  wil l retur n i n a  momen t t o 
a discussio n o f statut e la w an d examin e ho w w e ar e attemptin g t o cop e wit h som e o f thes e 
difficulties i n Ne w Zealand . Bu t th e layma n come s int o contac t wit h th e la w i n man y othe r 
ways. H e ma y fo r instanc e com e i n contac t wit h i t i n lega l document s prepare d b y hi s 
lawyer, i n document s suc h a s insuranc e policies , whic h h e sign s i n enterin g int o a  contrac t 
with anothe r layman . Certainl y incomprehensibilit y her e ma y b e a s oppressive , i f i n a 
rather differen t way , a s i s obscurit y i n th e statutes : gratuitousl y comple x an d obscur e 
language an d over-elaboratio n i n pursui t o f certaint y ar e applicabl e t o al l lega l document s 
and caus e simila r vexatio n t o th e layman . 

7. I n Ne w Zealand , th e languag e o f lega l document s ha s com e unde r shar p criticis m fro m 
the poin t o f vie w o f bot h th e layma n an d th e lawyer . Th e forme r ha s foun d i n th e 
Consumers Institut e a  vigorou s defende r o f hi s righ t t o fin d i n th e lega l documen t h e signs , 
texts whic h h e find s comprehensible . An d Mr . Ia n L . McKay , a  Vic e Presiden t o f th e Ne w 
Zealand La w Societ y a t tha t Society' s annua l Conferenc e i n 1981 , presente d a  pape r o n 
"Intelligible Drafting" . Th e La w Soceit y subsequentl y se t u p a  Simplicit y o f Draftin g 
Committee unde r Mr . McKa y whic h i s a t presen t examinin g th e problem . 

8. Mr . McKa y i n hi s pape r pointe d t o th e fac t tha t th e draftin g o f document s i s on e o f 
the mos t importan t aspect s of  th e lawyer' s work . "Th e documen t i n mos t cases" , h e 
pointed out , "i s intende d t o giv e effec t t o th e client' s instructions . Onc e execute d i t ha s a 
life o f it s own . I t take s th e plac e o f th e client' s instruction s an d eve n o f th e draftman' s 
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intentions. I t mus t b e construe d a s t o it s ow n meaning . I f i t i s no t wel l draw n i t ma y fai l 
in it s purpose , o r ma y caus e misunderstandin g an d expensiv e l i t iga t ion" . Tha t wel l draw n i n 
this contex t mean s simpl e an d comprehensiv e t o th e layma n i s clea r enoug h whe n i t i s 
considered that , a s Mr . McKa y furthe r point s out , "Mos t lega l document s hav e t o b e applie d 
by laymen . Th e lesse e canno t observ e hi s covenant s i f h e canno t understan d them . Th e 
trustee an d th e accountan t nee d t o understan d th e wi l l o r trus t dee d i f the y ar e t o avoi d a n 
unwitting misapplicatio n o f fund s o r othe r breac h o f t rus t " . 

9. Bot h Mr . McKa y an d th e Consumers ' Institut e hav e pointe d t o numerou s specifi c 
examples o f obscur e lega l draft ing . Ther e i s n o nee d t o b e specifi c here , excep t t o poin t 
to suc h practice s a s th e us e o f archai c words , unnecessar y synonyms , jargo n suc h a s 
"hereby", "hereinafter " an d "hereinbefore" , complicate d synta x an d overlon g sentences . 
Both rejec t th e defenc e o f existin g form s a s havin g stoo d th e tes t o f t ime . Th e Consumer s 
Institute suggest s tha t i f the y hav e bee n teste d a t al l the y mus t hav e bee n badl y drafte d i n 
the firs t place . Mr . McKa y ha s state d that , "Man y o f ou r precedent s represen t th e 
accretions mad e b y thos e wh o adde d word s ou t o f cautio n an d omitte d t o delet e existin g 
words ou t o f eve n greate r caution . I t represent s th e lazines s o r lac k o f t im e o f lawyer s 
who foun d i t easie r t o follo w th e know n p a t h . . . " tha n t o fin d a  tex t tha t wa s satisfactor y 
to th e cl ient . Lawyer s "rel y o n precedents" , h e said , "whic h w e d o no t tak e t im e t o 
revise an d w e follo w traditiona l formula e withou t stoppin g t o conside r whethe r the y coul d b e 
improved". Thes e word s ar e no t intende d a s crit icis m o f th e lega l professio n whic h ha s 
after al l bee n activ e i n takin g step s t o pu t it s ow n hous e i n order . 

10. An d whil e Mr . McKa y ha s bee n primaril y intereste d i n improvin g th e servic e lawyer s 
offer thei r client s h e ha s n o doub t bee n awar e o f th e threa t o f injustic e t o th e layma n tha t 
bad draftin g present s an d whic h ha s bee n th e mai n concer n o f th e Consumers 1 Council . I t 
has show n particula r concer n ove r thos e contract s whic h ar e one-side d i n tha t th e term s ar e 
drawn u p b y on e party , an d th e othe r part y i s place d i n th e positio n o f signin g a  lega l 
document h e ma y no t i n fac t b e abl e t o understand . Man y contracts , suc h a s hir e purchas e 
and insuranc e agreements , o r carriers 1 contracts , ar e o f thi s kind , an d i t i s imperativ e tha t 
in suc h a  situatio n th e part y whic h ha d n o par t i n th e drawin g u p o f th e documen t shoul d 
clearly understan d th e content s o f wha t h e o r sh e i s signing . 

11. Simplifie d languag e i s no t o f course , b y i tsel f , a  panace a fo r consumers . I n 197 9 i n 
New Yor k th e Understandabl e Languag e Ac t cam e int o force . Comparabl e legislatio n ha s 
since followe d i n othe r States . Attempt s t o enforc e statutori l y a  simplificatio n o f insuranc e 
policies, i n particular , hav e als o bee n mad e i n th e Unite d States . Th e experienc e wit h 
these attempt s t o simplif y th e languag e o f lega l document s ha s no t bee n entirel y successfu l 
and I  a m no t sur e tha t the y offe r satisfactor y model s fo r adoptio n i n m y ow n country . Th e 
trend i n th e Unite d State s i s apparentl y i n an y case , toward s th e us e o f a  simple r an d 
better for m o f legales e rathe r tha n toward s th e colloquia l narrativ e styl e o f writ in g whic h i s 
so ofte n offere d a s a  solutio n t o thi s problem . Paradoxically , th e aim s o f clarit y an d 
brevity an d simplicit y i n lega l draftin g ar e ofte n inconsistent . Placin g to o grea t a n 
emphasis o n simplicit y ca n ofte n resul t i n a  los s o f meaning . Moreove r i t i s clea r tha t 
simplification give s ris e t o a  numbe r o f problem s o f it s own . On e o f thes e i s tha t 
simplified contract s ar e ofte n considerabl y longe r tha n th e lega l document s the y displace . 
Legal phrase s ar e inevitabl y shorte r tha n an y colloquia l narrativ e describin g the m an d th e 
problem o f bul k i n man y standar d contract s containin g comple x term s ca n ofte n b e a s grea t 
a ba r t o understandin g a s th e us e o f lega l jargon . Eve n th e bes t drafte d lega l document s 
make fa r fro m interestin g readin g an d obviousl y i t woul d b e n o mor e di f f icul t t o hid e term s 
of deceptiv e meanin g i n th e mids t o f a  te n o r twelv e pag e documen t tha n i t woul d t o hid e 
the sam e term s behin d a  fo g o f legales e i n a  on e o r tw o pag e closel y printe d fo rm . 

12. Eve n so , th e Consumers ' Inst i tute' s poin t tha t "T o ' te l l ' peopl e thei r right s i n a  wa y 
they canno t understan d i s absurd , and , mor e tha n that , i t i s unjust" , remain s val id . 

13. I n m y ow n department , th e establishmen t i n 198 1 o f th e Famil y Court s ha s give n u s 
an excellen t opportunit y t o brea k dow n th e barrier s whic h hav e stoo d i n th e pas t betwee n 
the layma n an d th e law . Thi s ha d particularl y bee n th e cas e wit h th e fina l lega l dissolutio n 
which take s plac e tw o year s afte r th e init ia l separation . A s a  resul t o f th e Famil y 
Proceedings Ac t 1980 , th e concep t o f divorc e ha s bee n replace d b y tha t o f dissolutio n o f 
marriage. Th e procedur e appropriat e ha s als o bee n greatl y simpli f ied . 

14. I n general , workin g throug h th e stage s tha t ca n b e involve d i n marriag e break-up , I 
should perhap s explai n tha t a t a n init ia l stag e ther e i s provisio n fo r marrie d peopl e t o 
request a  Famil y Cour t Registra r t o arrang e marita l counselling . Th e for m fo r thi s i s 
simple, an d readil y availabl e a t Courts . 
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15. I f a  husban d an d wif e wis h t o separat e b y mutua l consent , althoug h ther e i s n o lega l 
requirement, consulatatio n wit h solicitor s i s generall y desirable . I f th e coupl e canno t reac h 
an agreemen t an d Cour t proceeding s becom e necessary , particularl y i f suc h proceeding s 
include custody , access , maintenanc e o r propert y issues , i t woul d b e expecte d tha t peopl e 
would obtai n lega l advice , an d tha t th e lawyer , a s the y hav e i n th e past , woul d fil e 
applications o n thei r behalf . 

16. Bu t i n relatio n t o dissolution , whil e th e departmen t ha s no t printe d specifi c 
application forms , a t eac h Distric t Cour t a  cop y o f th e prescribe d wordin g i s availabl e t o 
applicants o n request . Abou t hal f th e applicant s prepar e thei r ow n papers , th e othe r 
choosing t o consul t a  solicitor . Whils t i t i s recognise d tha t staf f ar e no t authorise d t o giv e 
legal advice , the y chec k tha t document s ar e complet e fo r filing , an d advis e applicant s o f 
service requirements . 

17. A t eigh t majo r cit y Courts , throughou t Ne w Zealan d ther e i s no w a  Counsellin g 
Coordinator, whos e responsibilitie s includ e educatin g th e publi c o n th e wor k o f th e Famil y 
Court. I t i s expecte d tha t nin e part-tim e co-ordinator s wil l b e appointe d i n Marc h o r Apri l 
of 1983 . 

18. Th e nee d fo r clarit y i n th e languag e o f lega l document s raise s th e questio n o f th e 
need fo r greate r clarit y i n what , a s ha s alread y bee n noted , ar e th e mos t importan t lega l 
documents o f all , namel y th e statutes . 

19. Thi s i s a  matte r whic h ha s arouse d muc h interes t overseas . I n 196 8 th e Statut e La w 
Society wa s forme d i n England . It s purpos e wa s t o lobb y fo r "technica l improvement s i n th e 
form an d th e manne r i n whic h s t a tu te s . . . ar e expressed.. . wit h th e vie w t o makin g th e 
same mor e intelligible" , an d t o disseminat e informatio n fo r th e publi c t o educat e the m abou t 
legislation, an d th e legislativ e process . I n th e U K th e Rento n Committe e o n th e 
Preparation o f Legislatio n wa s establishe d i n 197 3 an d publishe d it s repor t tw o year s later . 
The La w Refor m Commission s i n Scotlan d an d Canad a hav e als o i n recen t year s bee n doin g 
work i n thi s area . 

20. I n Ne w Zealand , criticis m o f th e languag e o f th e country' s statute s ha s bee n rathe r 
more lo w keyed . I t i s tru e tha t i n 197 4 M r Harol d Whit e o f th e Bookseller s Associatio n o f 
New Zealan d suggeste d -  no t entirel y seriously , i t i s hope d -  tha t al l legislatio n shoul d b e 
written a t th e readin g leve l o f a  twelv e yea r ol d child . Whateve r th e valu e o f hi s 
arguments abou t th e incomprehensibilit y o f ou r legislatio n i t n o doub t di d no t g o unnotice d 
that suc h a  remar k wa s fa r mor e insultin g t o th e genera l populac e tha n t o th e la w 
draftsmen. 

21. Tha t particula r criticis m receive d littl e sympath y fro m th e Ministe r o f Justic e a t th e 
time, th e Hon . Martyn e Finlay . I n a  lette r publishe d i n th e Ne w Zealan d La w Journa l i n 
the followin g year , h e commented : 

"It mus t b e remembere d tha t a  Bil l mus t no t onl y d o th e jo b i t i s intende d 
to do , bu t th e draftsma n mus t endeavou r t o anticipat e ever y possibl e 
contingency an d draf t i n suc h a  wa y tha t n o on e wil l b e able , becaus e o f a 
defect i n th e drafting , t o evad e responsibilit y fo r an y breac h o r obtai n a 
benefit tha t h e wa s no t intende d t o have . A s a n eminen t Englis h lawye r 
once sai d -  a n Ac t mus t b e writte n i n suc h a  for m tha t no t onl y mus t 
persons readin g i t i n goo d fait h b e abl e t o understan d i t bu t person s readin g 
it i n ba d fait h mus t no t b e abl e t o misunderstan d i t . " 

22. Th e questio n o f expressin g legislatio n i n simpl e languag e ha s engage d th e attentio n o f 
experts fo r years , bu t th e proble m permit s o f n o eas y answer . Bu t I  questio n whethe r th e 
position i s a s ba d a s man y critic s woul d hav e th e publi c believe . Th e followin g extrac t i s 
from a n addres s o n "Publi c Administrator s an d Legislation " b y Elme r A . Driedger , formerl y 
Parliamentary Counse l i n Canada , an d a  worl d authorit y o n legislativ e drafting : 

"Despite th e popula r notio n t o th e contrary , a  goo d draftsma n doe s tr y t o 
write a  statut e s o tha t i t ca n b e understoo d b y thos e t o who m i t i s directe d 
and thos e wh o hav e t o administe r i t , an d h e doe s tr y t o writ e i t i n plain , 
simple language . Admittedl y ther e ar e statute s tha t ar e complicate d an d 
difficult t o comprehend , bu t th e draftsma n i s no t necessaril y th e culprit . 
Statutes ar e laws ; the y ar e intende d t o regulat e huma n relationships . I f 
those relationship s ar e complicated , th e law s t o regulat e the m mus t b e 
t o o . . . " 
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23. Ther e ha s then , i n general , bee n l i t t l e seriou s o r concerte d crit icis m o f th e 
standard o f draftin g o f Ne w Zealan d statutes . 

?A. Thi s migh t a t f irs t b e considere d surprisin g i n vie w o f th e apparen t f lexibi l i t y 
of approac h o f la w draftsme n t o th e questio n o f style , i n thi s country . M r D . A . 5 . 
Ward, th e Chie f Parliamentar y Counsel , fro m 196 7 t o 1972 , sa w styl e a s to o ' intangible ' 
to categoris e an d gav e fiv e reasons: -

( i ) Act s ar e drafte d b y a  numbe r o f draftsme n wh o ar e largel y independen t onc e 
they hav e show n competence . 

( i i ) An y particula r draftsman' s "sty le " wa s subjec t t o chang e a s h e progressed
. 

( i i i ) A n origina l draf t migh t hav e bee n redrafte d b y anothe r person . 

( iv) Draftsme n hav e highl y individua l persona l styles . 

(v) I t i s no t th e practic e o f th e Parliamentar y Counse l Offic e t o se t dow n 
standard styl e polic y i n th e sam e wa y a s presentatio n styl e ca n be . Thi s 
is becaus e i t i s fe l t desirabl e t o giv e th e individua l counse l a s muc h 
freedom a s possibl e t o tackl e an y draf t i n th e bes t wa y t o obtai n th e 
object o f th e dra f t . 

25. Thu s th e ver y f lexibi l i t y whic h man y concerne d t o simplif y lega l languag e migh t 
wish t o cur ta i l , i s see n b y th e draftsme n themselve s a s ensurin g tha t ver y simplicit y i tsel f . 

26. I t ma y furthe r b e note d tha t sectio n 5  o f th e Statute s Draftin g an d Compilatio n 
Act 1920 , place s o n compiler s o f statute s a  statutor y obligatio n t o concer n themselve s 
with th e qualit y o f legislativ e language: -

" b . T o repor t t o th e Prim e Ministe r o r th e Attorney-Genera l upo n ver -
bal o r technica l alteration s o f languag e whic h ma y b e adopte d fo r 
the purpos e an d i n th e cours e o f an y compilation . 

c . T o conside r th e languag e an d effec t o f th e statutes , compilatio n 
whereof i s directed , an d t o stat e fo r th e consideratio n o f th e 
Prime Ministe r o r th e Attorney-Genera l suggestion s o r proposal s 
for th e alteratio n o f th e la w enacte d b y suc h statutes , o r fo r th e 
extension o r l imitatio n o f th e effec t o f suc h statutes , o r fo r 
amendment o f th e wordin g o f an y suc h statute" . 

27. Thu s neithe r polic y no r legislatio n relativ e t o th e draftin g o f statute s ca n b e 
said t o lac k concer n fo r th e nee d wher e possibl e o f clea r an d understandabl e laws . 

28. I n fact , Ne w Zealan d can , wit h som e justif icatio n b e prou d o f th e standar d o f la w 
drafting o f it s Parliamentar y Counsel . Whe n Dea n Griswol d o f Harvar d Universit y 
visited Ne w Zealan d i n 1951 , thi s wa s certainl y his  view . Harvar d Universit y the n use d 
New Zealan d Act s a s model s fo r study . 

29. An d Mr . T . Y . Chan , i n a n articl e entit le d "Change s i n For m o f Ne w Zealan d 
Statutes", whic h ha s bee n extensivel y use d fo r th e historica l materia l i n thi s paper , 
and whic h wa s publishe d i n th e Victori a Universit y La w Review , i n 1976 , state d that , 
"In presentatio n an d for m th e improvement s mad e t o Ne w Zealan d statute s hav e probabl y 
reached thei r u l t ima te . . . ver y l i t t l e els e need s t o b e don e t o th e existin g format , 
wh i ch . . . i s bot h nea t an d ef fect ive . I n this , i t i s a s goo d a s an y i n th e wor ld" . H e 
did nevertheles s g o o n t o mak e a  numbe r o f qualif ications . H e continued : 

30. " I t mus t b e stresse d however , tha t th e presen t forma t ha s bee n use d fo r ove r 12 0 
years, an d whils t i t i s th e bes t presen t forma t i t ma y nee d t o b e change d t o sui t th e 
requirements o f changin g t ime . Mor e an d mor e peopl e withou t lega l trainin g ar e no w 
seeking t o understan d statute s fo r themselves . Fo r thi s reason. . . ther e ha s perhap s t o 
be som e chang e i n emphasis, " h e continued : 

31 . " I t ma y wel l b e tha t thei r cautiousnes s fo r chang e i s t o th e credi t o f th e 
draftsmen o f Ne w Zealan d Act s a s the y hav e maintaine d a  styl e tha t th e professio n know s 
and understands . Bu t outsid e th e f iel d o f law , an d on e nee d onl y tak e th e up-datin g o f th e 
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language use d i n th e Bibl e a s on e mos t strikin g example , a  change d emphasi s i n favou r o f 
attracting la v understandin g i s apparent . Perhap s th e draftsman' s wor k shoul d reflec t a n 
appreciation o f this, " h e concluded . 

32. Agains t thi s statement , however , migh t b e place d tha t o f Mr . Ia n McKay , o n th e 
occasion o f hi s introducin g hi s paper , alread y allude d to , o n "Intelligibl e Drafting" , a t th e 
Law Conferenc e o f 1981 . 

33. Ther e h e sai d tha t : -

"Some o f yo u whe n yo u sa w th e titl e o f thi s pape r ma y hav e though t tha t I 
was goin g t o hav e a  til t a t th e la w draftsmen , becaus e whe n on e talk s o f 
intelligible draftin g th e prim e targe t i s usuall y th e poo r ol d la w draftsman . I 
have no t mentione d him . Tha t i s deliberate , becaus e I  thin k generall y i n 
New Zealan d th e standar d o f draftin g o f ou r statute s i s ver y high , an d I  d o 
not thin k tha t w e i n th e professio n se t suc h a  hig h standar d i n ou r ow n 
documents tha t w e ca n affor d t o b e to o critical . I f w e ha d t o draf t unde r 
the sor t o f pressure s tha t Parliamentar y Counse l wor k I  shudde r fo r th e 
results. The y d o sometime s err , on e know s that , bu t I  thin k thos e o f u s 
who hav e serve d o n la w refor m committees , an d hav e worke d closel y wit h 
the draftsme n wher e the y hav e no t bee n unde r th e sam e pressur e hav e a  ver y 
high respec t fo r thei r skills . I  thin k w e coul d lear n quit e a  lo t i n man y 
areas fro m th e tehnique s tha t the y us e an d whic h the y certainl y brough t i n 
before man y o f u s followed" . 

34. Th e qualit y o f th e statute s o f Ne w Zealan d i s th e resul t o f th e developin g histor y o f 
law draftin g i n thi s country . 

35. A t presen t almos t al l statute s i n Ne w Zealan d ar e drafte d b y th e Parliamentar y 
Counsel Office . I t i s a  separat e offic e o f th e Crow n unde r th e contro l o f mysel f a s 
Attorney-General an d heade d b y th e Chie f Parliamentar y Counsel . H e ha s unde r hi m thre e 
Chief Parliamentar y Counsel , an d fou r Parliamentar y Counsel . Th e offic e ha s no t alway s 
had thi s for m o r name , bu t it s dutie s have , sinc e it s inception , alway s bee n wel l defined . 

36. Fro m 1841 , whe n th e firs t Ne w Zealan d enactmen t wa s passed , til l 1907 , ther e wa s n o 
separate offic e fo r th e draftin g o f statutes . A t first , draftin g wa s don e b y th e 
Attorney-General an d then , whe n Ne w Zealan d cease d t o b e a  Crow n Colony , b y th e 
Solicitor-General o r Assistan t La w Officers . I n 1877 , ther e wa s create d a  positio n o f 
Counsel t o th e Offic e o f La w Drafting , bu t i t wa s no t unti l 190 7 tha t i t becam e separat e 
from th e Crow n La w Office . Thi s laste d fo r onl y thre e years , however , befor e i t wa s 
absorbed bac k agai n b y th e Crow n La w Office . I n 1920 , th e Statute s Draftin g an d 
Compilation Ac t se t u p th e offic e a s i t no w is . Th e la w Draftin g Offic e wa s t o b e i n tw o 
departments -  on e fo r th e draftin g o f Bill s an d th e othe r fo r th e compilin g o f statutes . 
Finally, i n 1973 , a n amendmen t Ac t change d th e nam e o f th e La w Draftin g Offic e t o 
Parliamentary Counse l Office , an d th e la w draftsme n becam e Parliamentar y Counsel . 

37. Th e draftin g o f legislatio n i n Ne w Zealan d ha s bee n th e responsibilit y o f a  serie s o f 
distinguished publi c servants . 

38. Th e firs t Ne w Zealan d Ordinance , i n 1841 , wa s drafte d b y Willia m Swainson , th e firs t 
Attorney-General, i n collaboratio n wit h th e firs t Chie f Justice , Si r Willia m Martin . 

39. Th e statute s o f thos e earl y year s wer e naturall y enoug h modelle d o n Englis h enactment s 
of th e tim e bu t Swainso n wa s n o mer e copier , an d h e se t a  hig h standar d fro m th e 
beginning. I t ha s bee n sai d b y R.B . Cooke , OC,  (no w Mr . Justic e Cooke) , i n hi s boo k 
Portrait o f a  Profession , 1969 , tha t h e wa s a  legislator-draftsma n o f exceptiona l skill . 

40. H e combined , "th e kin d o f technica l skil l whic h w e associat e wit h suc h draftsme n o f 
the Victoria n Ag e i n Englan d a s Si r Mackenzi e Chalmers. . . wit h th e creativ e resourcefulnes s 
called fo r i n a  pionee r statesman" . 

41. I n 1877 , John  Cumi n appear s a s th e firs t recorde d holde r o f th e offic e o f La w 
Draftsman. H e wa s succeede d i n 189 4 b y Dr . Frederic k Fitchet t wh o wa s appointe d 
Solicitor-General i n 1900 . Fro m 1900-1916 , Willia m Jolliff e hel d th e office . Durin g thi s 
period, h e prepare d th e fiv e volume s o f th e 190 8 Consolidate d Statutes , a s th e Secretar y t o 
the Commissio n se t u p unde r th e Statute s Reprint s Ac t 1985 . I t i s i n thes e 190 8 statute s 
that th e characte r o f Ne w Zealand' s la w draftin g styl e firs t bega n t o emerge . Opportunit y 
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was take n a t th e tim e t o correc t man y previou s faults . 

42. N o doub t i t wa s t o alleviat e a  heav y wor k loa d tha t i n 190 7 Professo r Joh n W . 
Salmond wa s appointe d t o th e ne w positio n o f Counse l t o th e La w Draftin g Office . H e wa s 
immediately involve d i n draftin g majo r legislation , an d turne d ou t t o b e a n abl e innovato r 
and tren d setter . Wit h hi s draftin g h e lai d th e foundation s fo r ou r moder n method s an d 
style o f drafting , an d hi s influenc e i s apparen t eve n today . 

43. Followin g Salmon d i n 191 8 wa s Jame s Christie , onc e describe d b y Lor d Bledislo e a s on e 
of th e fines t draftsme n i n th e Commonwealth . H e wa s La w Draftsma n fo r 2 0 years , an d 
spent a  furthe r seve n year s a s Counse l t o th e La w Draftin g Office . I n 194 5 h e wa s 
appointed a  temporar y judg e o f th e Suprem e Court . Christi e visite d Englan d t o stud y 
methods o f draftin g i n 1925 , an d i n 193 0 wen t ther e fo r consultation s ove r th e draftin g o f 
the Statut e o f Westminste r an d th e 193 1 Reprints . Christie' s principl e qualit y wa s tha t o f 
clarity. Thi s attentio n t o detai l i s reveale d i n th e 193 1 Reprints . The y ar e comprehensiv e 
and contai n meticulou s editing . 

44. H .D.C . Adam s wa s appointe d La w Draftsma n i n 1938 . H e wa s a  brilliant , modest , 
but blun t an d direc t man . I n 1956 , h e wa s appointe d edito r o f th e voluminou s 195 7 
Reprints. H e planne d th e whol e work , an d complete d th e fina l versio n o f volum e 1  befor e 
he die d i n 1958 . D.A.G . War d wa s the n appointe d La w Draftsman . I n 196 7 h e becam e 
Counsel t o th e La w Draftin g Office , remainin g s o unti l 1974 . J . G . Hamilto n hel d th e pos t 
of La w Draftsma n fro m 196 7 t o 197 1 whe n h e wa s succeede d b y J . P . McVeagh . O n th e 
la t ter ' s retiremen t i n 197 5 W . Iles , a  membe r sinc e 1959 , wa s appointe d hea d o f th e office . 

45. A t th e sam e tim e th e nee d fo r continue d vigilanc e ha s b y n o mean s bee n forgotten . 
Particular attentio n ha s bee n give n t o th e questio n o f simplicit y o f languag e i n suc h 
legislation a s th e Huma n Right s Commissio n Ac t 1977 . Thi s Act , whic h i s th e mos t 
important lega l defenc e o f th e layma n agains t discriminatio n o n racial , religious , an d sexua l 
grounds an d i s consequentl y on e whic h h e o r sh e migh t b e particularl y likel y t o consul t i n 
person, i s a  piec e o f legislatio n wher e simplcit y an d cas e comprehensio n ar e o f paramoun t 
importance. 

46. Further , w e hav e bee n awar e i n Ne w Zealan d tha t ther e i s ofte n a  nee d i n th e 
statutes a s muc h fo r clea r statemen t o f th e principle s wit h whic h th e particula r Ac t i s 
concerned, a s fo r a n over-elaborat e coverin g o f al l possibl e contingencies . Thi s matte r ha s 
been widel y discussed . Th e Rento n Repor t quote s a  parliamentar y draftsma n a s sayin g "Th e 
object i s t o secur e tha t i n th e ultimat e resor t th e judg e i s drive n t o adop t th e meanin g 
which th e draftsma n want s hi m t o adopt" . I t wil l b e readil y admitte d tha t thi s principle , 
and th e avoidanc e o f ambiguit y whic h i t applies , ha s bee n o f grea t importanc e i n th e la w 
drafting tradition s o f thi s country . W e ar e als o awar e o f th e statemen t o f Lord s Emsli e an d 
Wheatley i n th e sam e Report , tha t th e suspicio n o f th e judges , whic h suc h a n approac h 
implies, ma y no t necessaril y b e wel l founded . W e hav e therefor e i n som e recen t legislatio n 
attempted, whil e preservin g th e traditiona l styl e o f drafting , t o introduc e clea r statement s 
of principle . Thi s ca n b e don e fo r instanc e b y incorporatin g the m o n th e titl e o f th e Act . 
In th e Credi t Contract s Ac t 1981 , fo r example , i f yo u wil l bea r wit h m e fo r a  momen t th e 
full titl e read s a s follows: -

"An Ac t t o refor m th e la w relatin g t o th e provisio n o f credi t unde r contract s 
of variou s kind s i n orde r t o -

(a) Preven t oppressiv e contract s an d conducts ; 

(b) Ensur e tha t al l th e term s o f contract s ar e disclose d t o debtor s befor e 
they becom e irrevocabl y committe d t o them ; 

(c) Ensur e tha t th e cos t o f credi t i s disclose d o n a  unifor m basi s i n orde r 
to preven t deceptio n an d encourag e competition ; an d 

(d) Preven t misleadin g credi t advertisements ; an d t o repea l th e Money -
lenders Ac t 1908? " 

47. Bu t whil e th e Governmen t ha s kep t a  war y ey e o n th e conten t o f statutes , th e metho d 
it ha s foun d mos t satisfactor y fo r facilitatin g th e layman' s understandin g o f th e la w ha s 
been th e providin g o f adequat e supplementar y explanator y material . 
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48. I n thi s contex t o f cours e th e layma n include s th e parliamentaria n an d i t ha s sinc e 195 0 
been th e polic y fo r th e draftsme n t o accompan y Bill s wit h a  supplementar y documen t 
explaining fo r hi m th e purpor t o f eac h o f thei r sections . 

49. I n genera l though , mos t supplementar y materia l ha s bee n supplie d afte r enactment , an d 
has bee n directe d toward s th e ordinar y citizen . Th e Rento n Repor t summe d u p wel l wha t 
has bee n ou r experienc e i n thi s area : -

"Such materia l doe s no t purpor t t o giv e authoritie s advic e o n th e lega l 
interpretation o f th e provision s referre d to , o r abou t th e legislativ e inten t o f 
Parliament. Thos e t o who m departmenta l circular s an d othe r simila r 
documents o n ne w Act s ar e addresse d ar e wel l awar e o f th e limitation s o f 
such papers . Bu t the y ar e nevertheles s widel y relie d upo n a s practica l guide s 
to wha t ma y b e highl y complicate d an d technica l Acts , an d the y ar e o f 
considerable valu e t o thos e wh o mus t understan d an d administe r th e provisio n 
of ne w legislation" . 

50. Thu s ou r Transpor t Departmen t issue s a  Roa d Cod e which , whil e i t i s no t legall y 
binding, sum s u p adequatel y fo r th e layma n th e conten t o f th e variou s Traffi c Regulation s i t 
administers. 

51. I n m y ow n departmen t th e Plannin g an d Developmen t Divisio n ha s produce d man y 
pamphlets ove r th e las t fou r years . A  brie f summar y o f th e subjec t matte r o f thos e 
pamphlets wil l perhap s giv e som e ide a o f th e area s o f th e la w whic h i n Ne w Zealan d hav e 
been foun d mos t urgentl y i n nee d o f explanatio n t o th e layman . 

52. Pamphlet s hav e bee n produce d explainin g th e followin g statutes : th e Matrimonia l 
Property Ac t 1976 , th e Smal l Claim s Tribunal s Ac t 1976 , th e Huma n Right s Commissio n Ac t 
1977, th e Propert y La w Amendmen t Ac t 1975 , th e Layb y Sale s Ac t 1975 , th e Carriag e o f 
Goods Ac t 1979 , an d th e Unsolicite d Good s an d Service s Ac t 1971 . 

53. I n th e are a o f famil y law , pamphlet s hav e bee n produce d explainin g th e la w a s i t 
relates t o separatio n an d dissolutio n o f marriage , guardianship , custod y an d marriage , an d 
describing th e working s an d service s o f th e Famil y Courts . Other s hav e concerne d 
themselves wit h suc h subject s a s searchin g a  Lan d Transfe r Offic e t i t le , copyrigh t 
information, obtainin g lega l ai d -  bot h fo r peopl e charge d wit h a n offence , an d fo r civi l 
cases -  an d summar y instalmen t orders . Booklet s explainin g thei r lega l right s ar e als o give n 
to inmate s o n reman d o r sentence d i n ou r prisons . 

54. Man y o f thes e pamphlet s ar e availabl e i n translate d for m i n th e Ne w Zealan d Maor i 
and othe r Pacifi c Islan d languages . Further , i n producin g ne w material , particularl y tha t 
relating t o ne w legislation , w e ai m t o produc e als o a  packag e tha t ca n b e use d i n th e socia l 
studies, economi c studie s o r clerica l studie s curriculu m i n schools . 

55. I n 197 9 I  establishe d a  numbe r o f objective s fo r th e Departmen t o f Justice , whic h 
included on e t o improv e th e la w o f th e country , an d th e public' s knowledg e o f tha t law . 

56. I f ou r law s ar e ou t o f dat e the y quickl y los e publi c respect , an d whe n tha t happen s i t 
is likel y tha t the y wil l no t b e obeyed . Tha t i n tur n i s inevitabl y a  threa t t o th e rul e o f 
law itself , an d t o th e peac e an d wel l bein g o f th e communit y a t large . 

57. S o i t i s ver y importan t tha t governmen t shoul d accep t a  responsibilt y t o improve , 
modernise an d updat e ou r la w -  basicall y t o engag e i n a  moderat e bu t forwar d lookin g 
programme o f la w reform . Thi s i s furthe r th e fourt h o f th e mean s o f simplifyin g th e la w 
already mentioned , tha t o f consolidatin g th e statutes . 

58. I n 1979 , a s Ministe r o f Justice , I  convene d fo r th e firs t tim e i n thre e year s a  meetin g 
of th e La w Refor m Counci l (th e bod y responsibl e fo r co-ordinatin g la w refor m i n Ne w 
Zealand). I t wa s m y intentio n tha t thi s bod y shoul d mee t mor e regularl y i n th e future . 
One o f th e matter s tha t I  pu t befor e th e Counci l fo r discussio n wa s th e questio n o f th e 
structure o f ou r la w refor m bodies . 

59. I t i s perhap s no t widel y appreciate d tha t Ne w Zealan d wa s on e o f th e firs t countrie s i n 
the worl d t o hav e a  forma l la w refor m system . Th e firs t La w Revisio n Committe e wa s 
established i n Ne w Zealan d i n 193 7 wit h si x members . Ove r th e nex t 2 5 year s th e 
Committee gre w i n siz e unti l i t becam e a n unwield y bod y o f mor e tha n 1 6 members . I t 
was replace d i n 195 6 b y th e La w Revisio n Committee , a  bod y o f 1 2 member s unde r th e 
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chairmanship o f th e Ministe r o f Justic e an d wit h a  membe r o f eac h o f th e standin g 
committees (B y 197 5 ther e wer e fiv e i n a l l ) . 

60. Lik e it s predecesso r th e Commissio n prove d t o b e a  large , unwield y an d ineffectiv e 
body, an d i t wa s replace d i n 197 5 wit h a  two-tiere d syste m comprisin g th e fiv e La w Refor m 
Committees actin g unde r a  La w Refor m Council , agai n chaire d b y th e Ministe r o f Justice , 
who ha s th e overal l responsibilit y fo r la w reform . Othe r member s ar e th e Solicitor-General , 
the Chie f Parliamentar y Counse l (o r la w draftsman) , th e Secretar y fo r Justice , an d th e 
chairmen o f th e fiv e standin g La w Refor m Committees . 

61. A s I  hav e indicate d i n th e pas t thi s bod y ha d me t infrequentl y an d ha s adopte d 
essentially a n advisor y role . I t wa s m y hop e tha t fo r th e future , th e Counci l woul d mee t 
more regularl y an d adop t a  mor e positiv e role . Specifically , I  aske d th e Counci l t o 
undertake over-al l responsibilit y fo r co-ordinatin g a  programm e fo r th e revie w o f al l laws , 
whether statute s o r regulations , passe d mor e tha n fift y year s ago . 

62. A s a  preliminar y t o thi s exercis e i t is , however , necessar y t o determin e wha t thos e 
laws migh t be . Thi s ha s bee n don e b y mean s o f a  Bill , th e Imperia l Law s Applicatio n Bill , 
which i s a t presen t befor e Parliament . I t attempt s t o resolv e th e questio n -  on e o f 
considerable uncertaint y i n Ne w Zealan d La w -  o f whic h Englis h statute s stil l hav e th e forc e 
of la w i n thi s country . 

63. Th e backgroun d o f th e Bil l i s tha t whe n Ne w Zealan d becam e a  Britis h colon y i n 184 0 
it als o becam e subjec t t o th e law s o f England . However , ther e wer e som e doubt s a s t o 
what Englis h law s ha d i n fac t bee n thu s inherited , an d i n 185 8 th e Ne w Zealan d Parliamen t 
enacted th e Englis h Law s Act . 

64. Th e Ac t provide d tha t al l Imperia l Act s existin g o n 1 4 Januar y 1840 , a s fa r a s the y 
were applicabl e t o th e circumstance s o f Ne w Zealand , wer e deeme d t o hav e bee n i n forc e i n 
the colon y o n tha t dat e an d wer e t o continu e t o b e applie d i n th e administratio n o f justic e 
in thi s country . 

65. A  simila r provisio n wa s include d i n th e Englis h Law s Ac t 1908 . Th e schedul e t o tha t 
Act als o list s a  numbe r o f Imperia l enactment s tha t ar e t o continu e i n forc e i n Ne w 
Zealand; an d othe r Imperia l Act s hav e bee n expressl y declare d b y othe r statute s t o b e i n 
force here . 

66. However , n o definitiv e lis t o f Imperia l Act s tha t ar e i n forc e i n Ne w Zealan d ha s eve r 
been prepared . 

67. Thus , ther e i s considerabl e uncertaint y abou t whic h Imperia l Act s ar e i n forc e i n thi s 
country; an d eve n i f i t i s know n tha t a  particula r statut e i s i n force , th e antiquit y o f som e 
statutes mean s tha t ther e i s ofte n som e doub t abou t wha t the y mean . 

68. Accordingly , ther e i s a  considerabl e bod y o f statut e la w whic h i s no t readil y 
ascertainable by , o r accessibl e o r intelligibl e t o th e lega l profession , muc h les s tha n genera l 
public. 

69. Thi s Bil l ha s thre e mai n features: -

(a) First , i t wil l repeal , i n relatio n t o Ne w Zealand , al l obsolet e enactment s o f 
the Unite d Kingdo m Parliamen t an d it s predecessors . 

(b) Second , i t contemplate s th e enactmen t o f a  definitiv e lis t o f Imperia l Act s tha t 
are, i n th e meantime , t o b e preserve d i n forc e i n thei r existin g o r a n amende d 
form. Thes e includ e statute s whic h ar e importan t no t onl y fro m a  lega l bu t 
also fro m a  consutitutiona l an d historica l poin t o f view . Fo r example , w e ar e 
preserving suc h statute s a s th e Petitio n o f Right , an d th e Bil l o f Rights , an d 
more recen t statute s suc h a s th e Ne w Zealan d Constitutiona l Ac t 185 2 an d th e 
Statute o f Westminste r 1931 . 

(c) Thirdly , th e Bil l contemplate s th e enactmen t o f revise d substitute d provision s t o 
take th e plac e o f certai n Imperia l Act s tha t ca n appropriatel y b e deal t wit h i n 
this way . However , thi s Bil l i s somewha t unusual , i n tha t i t i s no t intende d 
that i t b e passed , i n it s presen t form . 

70. I t wa s introduce d i n a n incomplet e for m t o provid e thos e intereste d wit h a n opportunit y 
to mak e representation s an d suggestion s i n relatio n t o th e propose d legislatio n a t a n earl y 
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formative stage . Thi s i s a  larg e an d complicate d exercise , an d w e nee d al l th e hel p w e ca n 
get fro m lawyers , bot h practisin g an d academic , t o ensure , a s fa r a s possible , tha t w e hav e 
complete an d accurat e informatio n a s th e basi s fo r u s t o decid e whic h Imperia l statute s w e 
can safel y repea l an d whic h w e shoul d preserve . 

71. Onc e w e hav e finall y determine d a  definitiv e lis t o f statut e la w tha t i s i n forc e i n 
New Zealan d w e ca n the n procee d t o th e nex t stag e -  whic h i s a  revie w o f al l thos e law s 
that ar e mor e tha n 5 0 year s old . 

72. Whe n tha t i s complete d i t wil l b e possible , perhaps , t o reduc e th e revie w perio d dow n 
to 40 , an d the n mayb e eve n 3 0 years , s o tha t eac h Ac t o f parliamen t i s afte r a  perio d o f 
time subjecte d t o detaile d scrutin y a s t o it s continue d effectivenes s an d utility . Thi s i s i n 
itself a  majo r excercis e bu t i n m y opinio n a n essentia l par t o f an y proces s t o modernis e an d 
update ou r laws . 

73. A s a n exampl e o f th e necessit y o f suc h revie w procedures , I  ma y perhap s poin t t o th e 
consequences o f th e replacement , i n Februar y o f 1982 , o f th e Polic e Offence s Ac t o f 191 7 b y 
the Summar y Offence s Act . A s a  resul t o f tha t change , i t i s n o longe r a n offenc e i n Ne w 
Zealand t o allo w th e eave s o f you r buildin g t o dri p ont o a  street , t o bea t carpet s i n public , 
or allo w a  hors e t o serv e a  mar e withi n vie w o f a  publi c place ! 

74. Althoug h thes e fact s nee d no t perhap s b e take n to o seriously , the y d o remin d u s tha t 
it i s importan t t o realis e tha t a n improvemen t o f th e la w nee d no t involv e a n increas e i n 
the amoun t o f la w bu t ma y equall y b e achieve d b y a  reductio n o f th e amoun t o f la w 
available. 

75. I  firml y believ e tha t w e mus t realis e tha t th e la w canno t remed y al l socia l ills . I n 
fact th e la w i s ver y ofte n a n unsuitabl e instrumen t fo r improvin g ou r wa y o f life . I n a  fre e 
and divers e societ y th e la w should , i n m y opinion , emphasis e individua l responsibility . W e 
must ge t awa y fro m th e philosoph y tha t th e bes t wa y o f dealin g wit h a n evi l i s necessaril y 
to pas s a  la w abou t i t . Suc h a n approac h quit e ofte n debase s respec t fo r th e la w generally . 
In short , althoug h th e refor m o f th e la w necessaril y involve s legislativ e change , i t equall y 
involves a  recognitio n tha t goo d la w refor m ma y wel l mea n less , rathe r tha n mor e 
legislation. 

76. A s a n exampl e o f th e decriminalisatio n suc h a n approac h entails , I  wil l refe r agai n t o 
the Summar y Offence s Act . There , th e ol d offenc e o f publi c drunkennes s -  no t associate d 
with an y othe r crimina l o r undesirabl e activit y -  ha s bee n don e awa y with . Instea d th e 
police no w hav e th e powe r t o pic k u p thos e peopl e wh o ar e obviousl y drunk , an d wh o ar e 
unable t o loo k afte r o r protec t themselves , an d t o tak e the m home , o r t o a  temporar y 
shelter o r detoxificatio n centre . 

77. Suc h a  chang e i n th e la w i s indicativ e o f change d attitude s withi n th e communit y -  i n 
no wa y condonin g drunkenness , bu t recognisin g th e fac t tha t th e previou s la w wa s b y an d 
large used , no t t o protec t th e community , bu t rathe r t o protec t individual s fro m 
themselves, an d als o recognisin g th e fac t tha t muc h publi c drunkennes s i s i n realit y a 
medical rathe r tha n a  socia l o r lega l problem . 

78. Further , th e purpos e o f muc h legislatio n tha t i s passe d b y Parliamen t i s frequentl y 
misunderstood. Parliamen t i n Ne w Zealan d i s ofte n accuse d o f passin g to o man y law s an d 
sometimes tha t ther e ha s bee n a  vali d criticism . However , man y o f thos e wh o woul d 
criticise forge t tha t muc h o f th e la w tha t w e pas s involve s th e repea l o f ol d law s an d th e 
reform, improvement , an d modernisatio n o f th e lega l rule s tha t gover n ou r society . 

79. A n exampl e o f thi s kin d o f legislatio n wa s th e Illega l Contrac t Act , passe d i n 1970 , 
which clarifie d an d greatl y improve d th e rule s applicabl e wher e a  contrac t i s treate d a s 
illegal becaus e i t contravene s eithe r a  statut e o r a  rul e o f publi c polic y embodie d i n th e 
common law . Th e la w previousl y ha d bee n ver y rigi d an d ha d le d t o seriou s injustice s wher e 
one part y wh o ma y hav e bee n equall y a t faul t ha d take n advantag e o f th e illegalit y o f a n 
agreement an d retaine d a  benefi t fo r whic h h e ha d refuse d t o pay . Th e court s no w hav e a 
discretion t o d o substantia l justice . 

80. Th e existenc e o f specialise d la w refor m committee s ha s als o bee n o f assistanc e i n 
avoiding a s fa r a s possible , piecemea l legislatio n an d intricat e cas e law , s o a s t o dea l wit h 
larger area s o f la w comprehensivel y i n a  singl e measure . A  singl e piec e o f legislatio n 
replacing a  whol e segmen t o f th e commo n la w i s ofte n mor e intelligibl e an d mor e acceptabl e 
than a  serie s o f isolate d amendment s an d i t als o contribute s t o th e goa l o f makin g th e la w 
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more rationa l an d ascertainable . Man y mino r anomalie s an d irritant s ca n b e remove d i n th e 
process an d i t i s ofte n possibl e t o simplif y th e law . Example s o f legislatio n wher e thi s 
approach ha s bee n followe d wit h advantag e ar e th e Guardianship , Illega l Contract s an d 
Minors' Contract s Acts . 

81. I n 1980 , i n th e are a o f crimina l law , th e la w o n self-defenc e wa s simplifie d b y th e 
Crimes Amendmen t Act , whic h implemente d a  Repor t b y th e Crimina l La w Refor m 
Committee. 

82. Th e Credi t Contract s Act , whic h wa s passe d i n 198 1 wa s base d o n recommendation s o f 
the Contract s an d Commercia l La w Refor m Committee . I t repeale d th e Moneylender s Ac t 
1908, an d substantiall y reforme d th e la w o n th e provisio n o f credit . An d a s alread y 
mentioned th e Summar y Proceeding s Ac t replace d th e Polic e Offence s Ac t 1927 . 

83. Subjec t t o mino r change s i n th e us e o f resources , th e La w Refor m Counci l i s satisfie d 
- an d I  believ e wit h justificatio n -  tha t th e curren t procedure s fo r la w refor m bes t mee t 
New Zealand' s needs . 

84. On e o f th e problem s wit h la w refor m i n thi s an d mos t othe r countrie s i s th e difficult y 
of obtainin g a  plac e i n a  bus y legislativ e programm e i n Parliament . 

85. Fortunately , perhaps , w e canno t pas s ever y la w tha t peopl e wan t i n th e tim e tha t i s 
available. 

86. Wit h tha t though t i n min d I  recentl y decide d t o introduc e a  compendiu m piec e o f 
legislation -  a  La w Refor m Bil l -  whic h containe d a  numbe r o f les s controversia l 
recommendations fro m La w Refor m Committees . Thi s wa s don e fo r th e firs t tim e a t th e 
end o f 1981 . 

87. Th e Bil l deal s wit h severa l report s o f La w Refor m Committees , whic h contai n 
recommendations fo r smal l bu t usefu l reform s an d which , b y themselves , coul d no t comman d 
a hig h priorit y o n a  legislativ e programme . 

88. I t i s intende d tha t i n th e future , suc h a  Bil l wil l b e introduce d toward s th e en d o f 
each parliamentar y sessio n an d studie d ove r th e perio d o f th e parliamentar y recess . 

89. Othe r majo r change s i n th e la w i n th e proces s o f bein g implemente d includ e majo r 
freedom o f informatio n legislation . Th e over-ridin g philosoph y o f th e change s embodie d i n 
this legislatio n i s tha t officia l informatio n shoul d b e mad e availabl e unles s ther e i s goo d 
reason fo r withholdin g it ; th e previou s presumptio n wa s tha t i t shoul d no t b e mad e availabl e 
unless ther e wer e specia l reason s fo r disclosin g i t . 

90. I  regar d thi s la w a s th e mos t importan t constitutiona l innovatio n i n thi s countr y sinc e 
the establishmen t o f th e offic e o f th e Ombudsma n i n 1962 , becaus e i t significantl y increase s 
the right s o f individual s i n thei r dealing s wit h th e State . 

91. Domesti c violenc e la w i s a t presen t bein g implemente d t o protec t wome n an d childre n 
in particula r fro m violenc e i n th e home . On e o f ou r La w Refor m Committee s i s workin g o n 
major review s o f th e Sal e o f Good s Ac t (particularl y i n th e fiel d o f consume r warranties ) 
and th e Arbitratio n Act . 

92. W e wil l continu e t o revie w an d updat e ou r Companie s Ac t -  th e legislatio n tha t 
governs th e activitie s o f al l limite d liabilit y companies . Th e la w relatin g t o patent s -  ver y 
important t o Ne w Zealand' s industria l an d technologica l developmen t -  i s undergoin g a  majo r 
review. S o to o i s tha t la w whic h govern s th e transfe r o f land . An d ther e wil l b e man y 
other change s t o th e la w besides , al l intende d t o modernis e an d simplif y th e law , tha t i s t o 
reform th e law . 

93. However , I  woul d lik e t o re-emphasis e a  poin t I  hav e alread y made . A  chang e t o th e 
law i s no t necessaril y alway s th e bes t solutio n t o a  particula r problem . Sometime s th e bes t 
law refor m ma y b e n o chang e i n th e la w a t all . Tha t mus t b e sai d i n spit e o f th e fac t 
that I  an d m y cabine t colleague s receiv e constan t request s fro m individual s an d 
organisations, advocatin g eithe r a  chang e t o th e existin g la w o r som e completel y ne w law . 
If ever y on e o f thos e request s wa s t o b e actioned , no t onl y woul d Parliamen t b e inundated , 
but w e woul d b e gettin g clos e t o th e ove r regulate d societ y tha t s o man y peopl e fear . 
President Reaga n recentl y said , "I f i t ain ' t broke , don' t fi x i t" , an d a t leas t i n th e fil e o f 
law makin g I  woul d certainl y agree . 

574 



94. W e no w evaluat e ever y proposa l fo r a  chang e t o th e la w i n simpl e an d straightforwar d 
terms. Is  i t reall y required ? Wh o wil l benefi t a s a  resul t o f th e change ? Wh o migh t 
really suffe r o r migh t b e disadvantaged ? I s ther e a  bette r wa y o f achievin g th e objective ? 

95 . Al l i n all , th e proces s o f la w refor m i s a  delicat e balancin g ac t betwee n th e nee d t o 
achieve th e modernisation , codificatio n an d clarificatio n o f th e la w o n th e on e hand , an d 
the dange r o f over-legislatio n o n th e other . Thos e tw o conflictin g proposition s heighte n th e 
dilemma tha t wa s perhap s bes t summe d u p b y Henr y Brougham , speakin g i n th e Hous e o f 
Commons ove r 15 0 year s ago: -

"It wa s th e boas t o f Augustus.. . tha t h e foun d Rom e o f bric k an d lef t i t o f 
marble; a  prais e no t unworth y a  grea t pr ince . . . bu t ho w muc h noble r wil l b e 
the sovereign' s boast , whe n h e shal l hav e i t t o say , tha t h e foun d la w dea r 
and lef t i t cheap , foun d i t a  seale d boo k -  lef t i t a  livin g letter ; foun d i t 
the partrimon y o f th e ric h -  lef t i t th e inheritanc e o f th e poor ; foun d i t th e 
two-edged swor d o f craf t an d oppressio n -lef t th e staf f o f honest y an d th e 
shield o f innocence. " 
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