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EU Rule of Origin for ACP Tuna Product s (HS Chapter 16.04 ) 

Lindsey Block and Roman Grynberg 

Introduction 

This chapter considers the rule of origin (ROO) fo r 
canned tuna and tuna loins in the Cotonou Agree-
ment, which i s the preferential agreemen t betwee n 
the EU and the African, Caribbean , Pacific (ACO ) 
group of countries . This particula r rul e o f origin i s 
much more significant tha n i t would at first appea r 
as i t i s virtuall y identica l fo r al l E U preferentia l 
arrangements an d henc e th e basi s fo r 530,00 0 
tonnes of canned tun a production an d trade in th e 
EU. The rule of origin is important for developmen-
tal and commercial reasons as it has been the basis of 
almost thirt y year s of continual trad e dispute s an d 
negotiations betwee n th e E U and th e AC P datin g 
back almost t o the ver y promulgation o f the Lom é 
Convention1 i n 1975 . Th e rul e o f origi n viewe d 
within the context of the significant margin of pref-
erence fo r canne d tun a ha s been a  key part o f EU 
fisheries policy, for as we shall see the rule has been 
instrumental in not only providing tariff protectio n 
for EU canneries but also providing a very substan-
tial subventio n t o ACP state s t o provide acces s t o 
their EE Z for E U distant-wate r fishin g fleets.  Th e 
long dispute ove r the rul e of origin stems from th e 
fact that while the EU's margin of preference has in 
effect create d th e AC P cannin g industr y whil e i t 
has has limited the ability of ACP states to develop 
their own EEZ in an economically efficient manner . 

Under the terms of the Cotonou Agreement th e 
various ACP regions and the EU are in the process 
of commencing negotiations for Economic Partner -
ship Agreement s (EPAs) , whic h ar e i n effec t fre e 
trade areas . The rule s o f origin governin g th e ne w 
trading arrangements, are to be integral to the EPA 
and will be crucial to their success.2 The purpose of 
this chapter i s to consider th e rule of origin withi n 
these EPA negotiations.3 The focu s o f this study is 
the ROO for tuna products, specifically canned tuna 
and tun a loin s unde r H S Chapte r headin g 16.04 , 

exported fro m AC P state s t o th e EU. 4 Th e stud y 
also considers , i n som e detail , th e role , conse -
quences and apparent motives behind the EU ROO 
in a n are a o f significan t social , politica l an d eco -
nomic importance to both the EU and ACP group. 

The chapte r i s organised a s follows: The back -
ground sectio n establishe s th e importanc e o f th e 
tuna sector to the EU and ACP group, providing an 
economic an d politica l econom y contex t fo r th e 
paper. The ROO in the Cotonou Agreement is then 
reviewed a s both th e rule s governing curren t trad e 
in thes e products , an d th e likel y basi s fo r furthe r 
negotiation. This section explores how the ROO for 
canned tun a product s i s no t base d o n substantia l 
transformation, whic h i s fundamental t o the RO O 
normally imposed on manufactured products. Instead, 
the Cotonou rule of origin focuses only on the origin 
of the raw material used in the manufacture o f these 
products, an d thu s appear s t o violat e th e Kyot o 
Convention. Following this, we analyse the current 
ROO wit h respec t t o three objective s o r function s 
that the y ma y b e considere d t o encompass . Thi s 
raises question s regardin g th e legitimat e function s 
of preferentia l RO O an d th e potentia l conse -
quences, whether intentional or otherwise, of fulfill-
ing these functions, on the ultimate objective of the 
trade preferences that ROO are purportedly designed 
to facilitate, namely, sustainable economic develop-
ment in ACP states. The first of these functions i s to 
prevent trad e deflection an d fraud , thu s protectin g 
the integrit y o f trade preferences b y granting the m 
only t o beneficiar y countrie s where , i n th e cas e of 
processed products, 'substantial transformation ' ha s 
occurred. Secondly, in practise, i t i s difficult t o dis-
tinguish between this first function an d their role in 
serving strategic trade interests of preference-grant -
ing countries. This role may diminish the potentia l 
value o f trade preferences t o th e beneficiary coun -
tries and this possibility is examined in the final sec-
tion, which considers the role of ROO in augment-
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ing, o r a t leas t preserving , th e potentia l develop -
mental impac t o f trad e preference s i n beneficiar y 
countries. 

This chapter provides no easy resolution to what 
has becom e a n intergenerationa l disput e ove r th e 
tuna rule s of origin.5 The resolutio n remain s econ -
omic rather than lega l or technical. Only once th e 
EU recognises that there is a need for a fundamental 
repositioning of its commercial interests in fisheries 
following th e declin e o f fish stock s i n communit y 
waters an d tha t it s ongoin g fisherie s polic y o f 
exporting it s excess fishing capacit y t o ACP state s 
by negotiating acces s agreement s i s unsustainable , 
will there be a resolution of the issue. The EU needs 
to recognis e tha t it s long-ter m economi c interest s 
lie in a smooth adjustmen t ou t of a sector where i t 
has los t it s comparative advantag e an d a  move, i n 
the long term, to the supply of fish t o the EU mar-
ket. The EU's real long-term comparative advantage 
lies in exporting the commercial and technical skills 
and capacity to the tuna-rich ACP states to develop 
the ACP' s abilit y t o suppl y tun a fish . Lik e man y 
such disputes, it is unlikely to be solved but may yet 
become irrelevan t because of a repositioning of EU 
and AC P industrie s cause d b y conscious policy or , 
more likely, by MFN liberalisation of the tuna tarif f 
following the closure of the Doha Round. 

Background 

The importance of fisheries to the EU and 
ACP group 

The Europea n marke t i s the leadin g worl d marke t 
for canne d tun a (som e 530,00 0 tonnes , o f whic h 
280,000 tonnes are imported) ahea d o f the Unite d 
States (400,00 0 tonne s o f whic h a  larg e shar e 
(120,000 tonnes) ar e imported from Thailand) an d 
Japan (100,00 0 tonnes, of which 30,000 tonnes are 
imported). The bulk of the EU's tuna interests are in 
supplying it s existin g facilitie s wit h ra w material s 
and the rules of origin reflect thi s commercial real-
ity. Spain remain s by far th e E U member with th e 
largest interes t i n tun a product s wit h a  catc h o f 
approximately 400,00 0 tonne s i n 2000 , comin g 
mostly from third country (principall y ACP) acces s 
agreements.6 Import s a s a  percentag e o f tota l E U 
canned-tuna supply are increasing and this presages 
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several development s o f importanc e t o th e AC P 
and th e EU . First , a s th e communit y water s hav e 
never been a major source of tuna, the decreased rel-
ative importance of domestic production may facili-
tate an eventual shif t i n EU attitudes towards rules 
of origi n fo r tuna . Second , bu t o f eve n greate r 
significance, i s the fac t tha t th e decrease d relativ e 
significance o f domestic E U productio n o f canne d 
tuna will make it easier for the EU at the end of the 
Doha Roun d t o extend eve n further MF N conces -
sions to WTO members. 

The ke y E U member s wit h a n interes t i n th e 
fisheries secto r are Spain, France , Portugal and th e 
UK. Wit h declinin g fis h stock s i n communit y 
waters combined with overcapacity of fishing fleet s 
and/or processing plants, and the implication of this 
for rising unemployment,7 there is significant politi -
cal pressure t o maintai n acces s t o th e resource s of 
other countries ' fisheries . Th e tw o bigges t E U 
processed-tuna producers, France and Spain, are also 
those wit h thes e bigges t ownershi p stak e i n fleets 
operating in ACP Exclusive Economic Zones (EEZs),8 

indicating th e significan t supply-chai n linkage s 
between the two regions. The majorit y o f the UK's 
market, fo r example , i s supplie d b y tw o multina -
tional companie s tha t d o not hav e verticall y inte -
grated fishin g fleets  bu t instea d hav e exclusiv e 
agreements wit h companie s operatin g i n severa l 
ACP states.9 In terms of global processed-tuna pro-
duction, Spai n an d Franc e ar e amon g th e to p 1 0 
producing countries , as are several Asian countrie s 
such a s Japan , Taiwan , Indonesia , Kore a an d th e 
Philippines.10 Consumption as well as production is 
significant fro m a n EU perspective, the EU marke t 
for canned tuna being the world's largest,11 consum-
ing domesticall y produce d an d importe d products . 
Annex I  illustrates th e curren t E U MFN tariff s fo r 
processed tun a imports . Th e tariff s fo r ra w tun a 
imported into the EU for further processing are zero, 
but for raw tuna imported for any other purpose, and 
all processed tuna such as loins and cans, the tariff s 
are extremely high, ranging from 22 to 24%. 

Several AC P state s hav e substantia l tun a 
resources in their EEZs. The most important for the 
EU ar e th e India n Ocea n resource s fro m th e Sey -
chelles an d Mauritius . Th e larges t segmen t o f th e 
EU distant-water fisherie s fleet  i s now based i n the 



Figure 1. Sources of EU canned tuna import s (%), 200 0 
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Seychelles. Th e Pacifi c tun a fisher y i n particula r 
being the larges t i n the world, but the EU has only 
recently shown interest in this resource, negotiating 
access agreement s wit h Kimbat i an d Solomo n 
Islands.12 This resource supports many locally based 
fleets and processing operations in the region as well 
as those abroad. EU interes t i n Pacific EEZ' s has to 
date centre d o n gainin g acces s fo r Spanis h an d 
French-owned purs e sein e vessel s whic h ar e th e 
'engine room' of cannery and tuna loin production.13 

There ar e also significant AC P tun a resource s an d 
processing activities throughout coastal countries in 

Africa tha t hav e attracte d E U vessel s an d invest -
ment, for example Ghana and Senegal. None of the 
major AC P tuna producers have the domestic fleet 
capacity to meet the fish supply needs of their can-
neries. Those ACP state s with domestic processing 
industries an d tuna-ric h resource s i n thei r EEZ s 
therefore gran t acces s to foreign vessel s in order t o 
supply their own canneries as well as receive access 
fees where foreign vessels do not land their catch. 

The importanc e o f th e E U marke t fo r AC P 
canned-tuna export s from Afric a an d the Pacifi c i s 
illustrated in Figures 1  and 2 . The specific relation -

Figure 2. Sources of EU canned tuna import s (tonnes), 2001-0 3 

Source: COMTEXT 27/01/2004 

NAVIGATING NEW WATERS 27 



ship wit h E U fisherie s varie s betwee n eac h AC P 
state dependin g o n country-specifi c characteristic s 
such a s colonia l history , tun a resources , location , 
and th e existenc e an d structur e o f domesticall y 
owned fleets and processing industries. What i s sig-
nificant i s that the ACP producers remain by far the 
largest suppliers, but are by no means the most com-
petitive. 

Cotonou ROO for fisheries products and 
the Kyoto Convention 

The current ROO governing preferential acces s for 
ACP export s int o th e E U ar e detaile d i n th e 
Cotonou Agreement , Anne x V , Protocol 1  and it s 
related annexes. The 'wholly obtained' rules govern-
ing ra w fis h (includin g tuna ) ar e containe d i n 
Article 3  o f th e Protocol , o f whic h th e relevan t 
paragraphs ar e reproduce d i n Bo x 1 . I t shoul d b e 
noted tha t thi s i s the same rule of origin (wit h th e 
exception o f mannin g requirements ) fo r wholl y 
originating fish in all EU preferential arrangements , 
with th e notabl e exceptio n tha t th e mannin g 
requirements (normall y 75 % qualifyin g are a con -
tent) are more stringent in non-ACP arrangements. 
While ther e have been minor change s with regar d 
to severa l issue s suc h a s derogation , thi s rul e ha s 
remained i n place since the beginning of the Lomé 
Convention in 1975. 

Subparagraph 1(e ) clearly states that fish caught 
'there' by any vessel, regardless of its ownership, will 
be originating within the ACP state. There' is taken 
to mea n th e territoria l se a o f th e AC P stat e ove r 
which i t has sovereignty, which internationa l law 14 

defines as the sea within 1 2 miles of its coast. Com-
plexities arise with the concept of 'their vessels' and 
'their factor y ships ' whic h ar e introduce d i n sub -
paragraphs 1(f ) an d (g) . Fis h caugh t outsid e th e 
ACP's territoria l water s bu t withi n an d outsid e it s 
EEZ,15 will only be granted originating status i f the 
vessels tha t caugh t th e fis h compl y with th e strin -
gent registration , ownership , flag and employmen t 
conditions o f paragraph 2 . Thus fis h caugh t b y a n 
ACP-owned vesse l outside its territorial waters and 
exported unde r th e Cotono u Agreemen t wil l b e 
originating, as would be fish caught by an EU vessel. 
However, fish from an ACP state's EEZ caught by a 

vessel owned by a third country will not be originat-
ing (unless there is significant join t ownership with 
either an ACP or EU state as detailed i n paragraph 
2, or the EU has already declined this particular fish-
ing opportunity an d severa l othe r stringen t condi -
tions have been met as required in paragraph 3). It is 
therefore clea r tha t thes e wholl y originating RO O 
for fish discriminate between the EU and any third 
country tha t ma y have an interes t i n fishing i n the 
EEZ or beyon d th e EE Z of a n AC P state . O f ke y 
interest is whether, and how, this discrimination dis-
torts th e RO O i n suc h a  way as to undermine th e 
value of trade preferences and therefore justify thei r 
substantive renegotiation under EPAs.16 

For processed tun a product s th e ROO ar e con -
tained i n Anne x I I t o Protoco l I  whic h list s th e 
working o r processing required fo r non-originatin g 
materials t o becom e originating . I n th e cas e o f 
processed tun a product s (H S Chapte r 1 6 whic h 
includes tuna loin s and canned tuna ) Bo x 2 below 
illustrates ho w th e rule s requir e tha t th e startin g 
materials mus t b e ra w fish (H S Chapte r 3)  tha t i s 
already wholl y originating . Th e stringen t condi -
tions fo r grantin g wholl y originatin g statu s t o ra w 
fish are therefore paralleled with respect to the orig-
inating status  of processed tun a products . Prescrib -
ing RO O t o manufacture d product s i s fundamen -
tally a matter of defining the process through which 
'substantial transformation' has occurred. For canned 
tuna enterin g th e E U marke t unde r MF N tariff s 
there ar e n o restriction s o n wher e th e fis h come s 
from.17 Ye t to obtai n preferentia l acces s to the E U 
market, th e sam e ACP product s mus t satisf y com -
plex and restrictive criteri a regarding the source of 
their material s tha t ar e unrelate d t o th e degre e of 
'substantial transformation ' tha t th e produc t ha s 
undergone. 

The rule of origin set out in Box 2 raises serious 
questions regarding its compatibility with the Kyoto 
Convention18 an d th e EU' s obligations t o abide by 
its terms. 19 Anne x D l o f th e Conventio n define s 
the rule s pertainin g t o wha t remaine d -  unti l th e 
Uruguay Roun d agreement s th e onl y significan t 
international instrumen t i n thi s area. 20 Annex D l 
and subsequen t agreement s differentiat e betwee n 
wholly originatin g product s suc h a s unprocesse d 
tuna and products of mixed origin. 

28 NAVIGATING NE W WATERS 



Box 1. Cotonou Agreement, Annex V, 
Protocol I, Article 3 - Wholl y Obtained 
Products 

1. Th e followin g shal l b e considere d a s wholl y 
obtained, in the ACP states or in the Community, 
or i n th e oversea s countrie s an d territorie s 
defined i n Annex III , hereafter referre d to as the 
OCT: 

(a) minera l product s extracte d fro m thei r soi l o r 
from their seabed; 

(b) vegetabl e products harvested there; 

(c) liv e animals born and raised there; 

(d) product s from live animals raised there; 

(e) product s obtaine d b y huntin g o r fishin g con -
ducted there; 

(f) product s of sea fishing and other products taken 
from th e se a outsid e th e territoria l water s b y 
their vessels; 

(g) product s made aboard their factory ships exclu-
sively from products referred to in subparagraph 
(f); 

(h) use d article s collecte d ther e fi t onl y fo r th e 
recovery of raw materials, including used tyres fit 
only for retreading or for use as waste; 

(i) wast e an d scra p resultin g fro m manufacturin g 
operations conducted there; 

(j) product s extracte d fro m marin e soi l o r subsoi l 
outside their territorial waters provided that they 
have sole rights to work that soil or subsoil; 

(k) good s produced there exclusively from the prod-
ucts specified in subparagraphs (a) to (j). 

2. Th e terms 'their vessels' and 'thei r factory ships' 
in paragraph 1  (f) and (g) shall apply only to ves-
sels and factory ships: 

(a) whic h are registered or recorded in an EC Mem-
ber State, in an ACP State or in an OCT; 

(b) whic h sail under the flag of an EC Member State, 
of an ACP State or of an OCT; 

(c) whic h are owned to an extent of at least 50 per 
cent b y nationals o f State s part y to the Agree-
ment, o r o f a n OCT , or b y a  company wit h it s 
head offic e i n on e o f thes e State s o r OCT , of 
which the Chairman of the Board of Directors or 
the Supervisor y Board , and the majorit y o f the 
members of such boards are nationals of States 
party t o th e Agreement , o r o f a n OCT , and o f 
which, in addition, in the case of partnerships or 
limited companies , a t leas t hal f th e capita l 
belongs to those States party to the Agreement 
or t o publi c bodie s o r national s o f th e sai d 
States, or of an OCT; and 

(d) o f which a t leas t 50% of the crew, master and 
officers included, are nationals of States party to 
the Agreement, or of an OCT. 

3. Notwithstandin g th e provision s o f paragrap h 2 , 
the Community shal l recognise , upon reques t of 
an ACP State, that vessels chartered or leased by 
the AC P Stat e b e treate d a s 'thei r vessels ' t o 
undertake fisheries activities in its exclusive eco-
nomic zone under the following conditions: 

• tha t th e AC P state offere d th e Communit y th e 
opportunity t o negotiat e a  fisheries agreemen t 
and the Community did not accept this offer; 

• tha t at least 50% of the crew, master and officers 
included ar e national s o f State s part y t o th e 
Agreement, or of an OCT; 

• tha t th e charte r o r leas e contrac t ha s bee n 
accepted b y the ACP-E C Custom s Cooperatio n 
committee a s providing adequat e opportunitie s 
for developing th e capacit y o f the ACP State to 
fish on its own account and in particular as con-
ferring on the ACP State the responsibility or the 
nautical an d commercia l managemen t o f th e 
vessel place d a t it s disposa l fo r a  significan t 
period of time. 
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Box 2. Cotonou Agreement, Annex V, Protocol I, Annex ll,Chapter 1 6 (and 3) 

List of working or processing required to be carried out on non-originating material s in order that the 
product manufactured can obtain originating status 

HS Heading No Descriptio n of product 

Chapter 1 6 Preparation s of meat, of fish or 
of crustaceans, molluscs or other 
aquatic invertebrates 

Chapter 3 Fis h and crustaceans, molluscs 
and other aquatic invertebrate s 

Working or processing carried out on non-
originating status materials that confers 
originating status 

Manufacture of animals of Chapter 1 . All the 
materials of Chapter 3 must be wholly obtained 

Manufacture i n which all the materials of 
Chapter 3 used must be wholly obtained 

The Convention states:21 

' . . . where  two  or  more countries  have  taken  part  in 
the production of  the  goods, the  ongin  of  the  goods 
shall be  determined  according  to  the  substantial 
transformation criterion. ' 

Clearly, thi s applie s t o th e cas e o f canne d tuna , 
which often include s components from a number of 
countries. Thus, in order to determine the origin of 
a can of tuna, as opposed to the tuna fish itself , one 
must determin e whethe r an d wher e 'substantia l 
transformation' ha s occurred . Whil e th e Kyot o 
Convention does not offer a definitive answer to the 
question of what is 'substantial transformation', no r 
is i t legall y bindin g lik e th e WT O agreements , i t 
does stat e tha t i n practic e th e criterio n shal l b e 
determined in one of three ways:22 

1. b y a rule requiring a change in tariff heading in a 
specified nomenclatur e wit h list s of exceptions ; 
and/or 

2. b y a  lis t o f manufacturin g o r processin g opera -
tions whic h confer , o r d o no t confer , upo n th e 
goods th e origi n o f th e countr y i n whic h th e 
operations were carried out; and/or 

3. b y the ad  valorem percentage rule , where eithe r 
the percentage value of the material s utilised or 
the percentage of the value added reaches a spec-
ified level. 

These three criteria, which are normally applied by 

all signatorie s o f th e Kyot o Convention , d o no t 
appear t o appl y t o th e Cotono u rul e o f origi n fo r 
canned tuna. The only criteria for conferring origi n 
for canne d tun a i s the wholl y originatin g statu s of 
the tun a whic h i s logicall y aki n t o definin g th e 
country o f origi n o f a n automobile . Fro m th e 
nationality of the owners of the mine extracting the 
iron or e an d th e nationalit y o f thos e employe d i n 
the mine were of the contracting parties. As the cri-
teria employed by the EU for determining origin of 
canned tuna which is not a wholly originating prod-
uct does not appea r to conform t o any of the thre e 
alternative provisions found i n the Notes to Provi-
sion 3 , th e Europea n Commission  shoul d explai n 
how the rule of origin for canned tuna is understood 
to compl y with , th e spiri t i f no t th e lette r of , it s 
obligations a s a  contractin g part y t o th e Kyot o 
Convention. 

ACP tuna processors have found som e reprieve 
from th e restrictiv e RO O i n th e valu e toleranc e 
provisions tha t allo w a  certain percentag e o f non -
originating material in an originating manufacture d 
product. Thi s percentag e ha s graduall y increase d 
through the history of the Lomé Agreements to 15% 
under th e Cotono u Agreement. 23 Implementatio n 
of valu e toleranc e o n processe d fis h product s ha s 
proved highl y contentious , requirin g significan t 
negotiation between the ACP and the EU. The EU 
was initiall y reluctan t t o allo w valu e toleranc e t o 
apply t o canne d fis h a s the manufacturin g proces s 
dictates that each can contains the meat from onl y 
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one fish. Value tolerance with respect to each prod-
uct (ca n o f fish) shoul d therefor e no t appl y a s th e 
fish in one can is either originating or not, percent-
ages are not possible. The EU therefore consider s i t 
a concession that they permit this rule to apply on a 
consignment suc h tha t withi n eac h consignment , 
per type of product and per type of fish, 15 % of the 
cans can be made from non-originating fish yet still 
obtain originating status. This implementation method 
was th e resul t o f a  difficul t negotiatio n proces s 
between th e E U an d ACP . Th e AC P argue d fo r 
implementation over a specific time period within a 
given year rather tha n pe r consignment, o r at leas t 
solely pe r specie s withi n a  consignment , rathe r 
than pe r produc t a s well . Th e E U rejecte d thes e 
proposals.24 

Derogation availabl e t o processed tun a produc-
ers i s also contentious . Paragrap h 8  of the deroga -
tion provisions25 enforce global annual quotas of the 
maximum amoun t o f tun a loin s an d canne d tun a 
that will be granted derogation, i.e. regarded as orig-
inating despit e containin g non-originatin g tuna : 
2,000 metric tonnes for tuna loins and 8,000 metric 
tonnes for canned tuna. These quotas provide auto-
matic derogation and as such the normal derogation 
procedures are waived. However, the non-automatic 
procedures for processed tuna products are no longer 
available fo r derogatio n request s i n exces s o f th e 
quota amounts . Responsibilit y fo r allocatin g thi s 
quota amon g AC P state s ha s bee n recentl y trans -
ferred from the EU to the ACP group in an attempt 
to increas e it s utilisation . Th e AC P Secretaria t 
divides th e quota s equall y betwee n thos e AC P 
states tha t registe r thei r interest , an d transfe r o f 
under-utilised quota s to other countrie s i s easier t o 
facilitate tha n unde r th e previous procedure whic h 
was governe d b y th e Europea n Commission . Th e 
global quot a allocation s unde r th e ne w procedur e 
are detailed in Annex II. 

Cumulation provision s o f th e Cotono u Agree -
ment26 furthe r illustrat e th e uniqu e an d stringen t 
treatment o f processed tun a products . The genera l 
cumulation provision s o f th e Cotono u Agreemen t 
are th e mos t 'generous ' o f th e EU' s preferentia l 
ROO, includin g thos e governin g th e Generalise d 
System o f Preference s (GSP ) an d th e Everythin g 
But Arms (EBA) initiative. 27 The Cotonou Agree -

ment provision s allo w cumulatio n betwee n th e 
ACP states , the EU, Overseas Countries and Terri-
tories (OCT), 28 Sout h Afric a an d neighbourin g 
developing countries. However, with respect to tuna 
products thes e generou s cumulatio n provision s ar e 
severely curtailed. Cumulation wit h South Africa 29 

is 'temporarily inapplicable ' t o hundreds o f fisher y 
products,30 of which fresh an d processed tuna prod-
ucts are included. This is because the EU and South 
Africa faile d t o negotiat e fis h product s int o thei r 
free trade agreement.31 Expected elimination of this 
measure 'temporarily' applied to prevent trade deflec-
tion o f Sout h Africa n fis h product s throug h AC P 
states will only occur if and when the EU grant suffi-
cient tarif f concession s to South African fis h prod -
ucts. A t th e reques t o f AC P state s th e Cotono u 
Agreement als o permit s cumulatio n wit h othe r 
developing countries. 32 Specificall y though , thi s 
provision 'shall not apply to tuna products classified 
under Harmonised System Chapters 3 or 16.'33 

This issu e o f fisherie s rule s o f origi n hav e als o 
been addresse d a t th e now-stalle d WT O (non -
preferential) Rule s of Origin Committee.34 The EU, 
among othe r countries , has recommended tha t th e 
origin of fish taken from an EEZ should be based on 
the country of the flag of that vessel. The ACP dec-
laration in the Cotonou Agreement, however, lends 
support to the WTO position of India and Ecuador, 
which contend tha t fish 'taken from the sea outside 
the territorial sea of a country but within its EEZ, are 
considered to be wholly obtained in that country.' 35 

Even thoug h a  resolution o f th e existin g disagree -
ments between WTO members on non-preferentia l 
rules seems unlikely at this point and this would not 
directly produc e a  resolution , i t woul d certainl y 
facilitate discussion s on rules of origin i n preferen -
tial agreements 

Analysis of the ROOs 

Trade deflection, fraud and protection 

Preferential RO O play a legitimate role in prevent-
ing trade deflection -  countrie s outside preferentia l 
trading arrangements circumventing MFN tariffs by 
diverting their exports through preference-receivin g 
countries. Howeve r th e dividin g lin e betwee n 
measures aime d a t addressin g legitimat e concern s 
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pertaining to deflection an d fraud ar e at times con-
fused wit h domesti c commercia l interest s o f th e 
preference-giving country . Trade deflection ha s two 
major implication s fo r preference-grantin g coun -
tries. I t reduce s tarif f revenues , an d mor e signifi -
cantly in the case of high MFN rates (which create a 
larger incentiv e fo r trad e deflection) , th e protec -
tionist function o f tariffs disappears . In preference -
receiving countries, trade deflection ca n nullify th e 
intended competitiv e expor t advantag e create d b y 
preferences. Centra l t o th e difficult y i n reachin g 
consensus o n RO O fo r processe d tun a product s i s 
the implici t interpretatio n o f trad e deflectio n cre -
ated by the ROO. This shifts th e analysi s from th e 
legitimate an d uncontroversia l rol e o f preventin g 
trade deflection firmly into the political arena. 

Both the EU and ACP have incentives to ensure 
tuna caught by foreign-owned vessel s in ACP EEZs 
and manufacture d b y thes e sam e countrie s d o no t 
receive EU trade preferences. This could happen for 
example with foreign-owned factory ships operating 
within AC P EEZs . Thi s clearl y constitute s trad e 
deflection an d a s suc h th e RO O shoul d protec t 
against it . However, the current ROO for processed 
tuna implie s tha t a  third-country-owne d vesse l 
catching fish in an ACP's EEZ and supplying it to a 
(domestically o r foreign-owned ) canner y i n th e 
ACP countr y fo r processin g als o constitute s trad e 
deflection, a s does the ACP processing fish that was 
caught outside their EEZ. Evidently, if these finished 
products were granted originating status part of the 
value of the preference woul d be channelled t o the 
third country that owned the vessel that caught the 
fish, an d possibly th e canner y tha t processe d it . I n 
reality many of the canneries supplying tuna to th e 
EU marke t ar e o f U S an d Asia n origi n an d ver y 
often th e margi n o f preference i s captured b y such 
vertically integrate d companies. 36 However , tha t 
the manufacturing activity occurred within an ACP 
state implies that 'substantial transformation' o f the 
tuna fish occurred there, creating considerable posi-
tive spillover effects i n the economy (employment , 
etc.), precisel y th e phenomen a tha t trad e prefer -
ences are supposed to encourage. 

Trade deflectio n generall y refer s t o assembl y 
industries with littl e value added being establishe d 
in preference-receiving countries . Fundamentally i t 

is a process that occurs when the act of substantially 
transforming ra w material s int o a  manufacture d 
product ha s no t bee n undertake n i n th e countr y 
which is claiming origin on the final product. This is 
however, no t th e cas e wit h fis h caugh t b y a  non -
ACP o r E U vesse l bu t processe d withi n a n AC P 
state. This linking between the implied definition of 
'substantial transformation ' t o th e sourcin g o f raw 
materials i n th e curren t RO O fo r processe d tun a 
products distorts the examination of trade deflection. 

This observation also complicates the analysis of 
ROO frau d fo r processe d tun a products . Frau d 
undisputedly occur s whe n n o transformation , sub -
stantial o r otherwise , ha s take n plac e an d rent -
seeking behaviour leads to declarations of origin in 
order to obtain preferences. This can be referred t o 
as criminal frau d induce d b y the preferenc e rathe r 
that the rule of origin. In other words it is the mar-
gin of preference per se that induces the fraud rathe r 
than an y specifi c rul e o f origin . However , th e 
implied definitio n o f trad e deflectio n wit h thes e 
ROO creates a form of 'ROO-induced' fraud where-
by an ACP cannery is sourcing its raw material from 
a non-E U o r ACP sourc e i n orde r t o substantiall y 
transform i t int o a  manufacture d product . Thi s i s 
not to excuse or deny any intended 'ROO-induced ' 
fraud bu t that the fraud woul d not have occurred if 
the rule of origin were based on another definitio n 
of 'substantia l transformation ' o f th e unprocesse d 
tuna rathe r tha n th e origi n o f th e vesse l catchin g 
that tuna. In other words there is a strong grounds to 
support th e argumen t tha t th e observe d 'ROO -
fraud' i n the sector are a by-product of the EU using 
the rule of origin as a trade instrument that facilitates 
EU fisheries' access into the EEZ of ACP states. 

It i s essentia l tha t th e relevan t authoritie s 
within bot h preference-receivin g an d grantin g 
countries instal l adequat e defence s agains t RO O 
fraud and trade deflection, intentiona l or otherwise, 
through establishin g an d maintainin g adequat e 
'management procedure s an d supervisor y an d safe -
guard mechanisms' . However , i n th e recen t E U 
Green Pape r (consultatio n document) 37 o n prefer -
ential ROO the acute focus on these mechanisms is 
questionable. Th e pape r fail s t o adequatel y 
acknowledge th e significan t cost s of ROO compli -
ance an d verificatio n o n exporter s an d resource -
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constrained customs authorities within ACP states. 
These costs should be kept to a minimum and be as 
consistent as possible with the real risk of fraud an d 
trade diversion. 

The well-documented38 under-utilisation of Lomé 
trade preferences may indicate these risks are not as 
grave a s th e E U fear . Afte r all,  'deflecte d trad e 
would request preferences'.39 The reality of preferen-
tial trade between the EU and the ACP states is that 
the apparentl y lo w rat e o f preferenc e take-u p 
observed most recently by the EU, with only 18.8% 
of AC P export s receivin g preferences, 40 indicate s 
that th e AC P ha s remaine d confine d t o a  narro w 
range of primary, base metal an d oi l exports where 
margins o f preference eithe r d o no t exis t o r ar e so 
low that the compliance cost does not warrant thei r 
commercial use . However, th e preferences fo r pro -
cessed tuna products are highly valuable and heavily 
used. Especially during th e 1990 s the E U reporte d 
several incident s o f RO O frau d o f processe d tun a 
from ACP states.41 The existence of fraud stil l raises 
the questio n a s t o whethe r i t i s bes t deal t wit h 
through simplification o f the ROO, improved com-
pliance an d verificatio n procedures , o r both . Th e 
ACP state s argu e tha t frau d i s primaril y du e t o 
knowledge or resource gaps rather than the criminal 
circumvention o f MF N tariffs . Thi s i s difficul t t o 
prove as simplification o f the ROO to alleviate this 
problem would reduce the incentive for fraud . 

Compliance with preferential ROO is ultimately 
a cost-benefit decisio n made by each ACP exporter 
regarding the administrative and production costs of 
compliance relative t o the value of the preference . 
Any increase s i n th e monetar y an d rea l resourc e 
costs to both the ACP public and private sectors of 
compliance an d verificatio n procedure s mus t b e 
carefully balance d with the declining value of pref-
erences as the EU proceeds with multilateral liberal-
isation.42 The inabilit y t o predict th e magnitude of 
the eventua l declin e i n margin s o f preference fol -
lowing th e completio n o f th e WT O Doh a Roun d 
creates an uncertain, and therefore potentially costly, 
context in which the EU and ACP must assess pos-
sible reform s o f ROO complianc e an d verificatio n 
procedures. Th e declin e i n margin s o f MF N tarif f 
rates wil l als o decreas e th e incentiv e t o th e inci -
dence of either criminal or ROO-induced fraud . 

ROO as a strategic trade policy tool for 
preference-granting countries 

This sectio n examine s ho w th e RO O ar e use d t o 
protect the EU's strategic trade interests in the fish-
eries sector. The high margins of preference rea d in 
light of the rules of origin indicate that there are two 
distinct aspects to this trade interest , the first being 
the protectio n o f the EU' s domestic cannerie s an d 
second, th e provision s o f subvention s t o acces s t o 
the EU' s distant-wate r fleets . I n turn , bot h thes e 
interests are served by maintaining EU access to for-
eign fishery resources . As one source observes, 'the 
EU is becoming increasingly dependent on external 
fish supplies to meet both its market (processing and 
consumption) an d fishing secto r (employmen t an d 
investment) demands.' 43 Th e strategi c importanc e 
of tun a t o th e EU , combine d wit h th e substantia l 
trade preferences available to the ACP states, explains 
the EU' s motive fo r highl y restrictiv e RO O whic h 
limit an y possible conferring o f preference t o thir d 
countries, whil e conferrin g maximu m benefi t t o 
themselves. Afte r all,  effectiv e trad e preference s 
only exist where domestic protectionist pressures, in 
the dono r country , hav e resulte d i n hig h MF N 
tariffs. 

The RO O grant s th e E U protectio n throug h 
preventing trad e deflection o f fish from AC P EEZs 
that have been caught by a third country. However 
there i s nothing i n th e RO O tha t prevent s thir d 
countries fro m ownin g processin g facilitie s an d 
hence the EU is willing to see investment deflectio n 
for the canneries but not the capture fishery. Indeed 
many of the canneries that do operate in ACP states 
are owned by non-ACP/EU interests . That the ben-
efits fro m th e cannin g process , which provides th e 
bulk o f th e valu e addition , d o no t accru e t o 
ACP/EU interest s ha s raise d n o concer n fro m th e 
EU indicates precisely where the EU interest lies in 
this particular product . The MF N rate s offer direc t 
protection to EU canneries through the MFN tariff s 
applied t o import s from thes e thir d countries . This 
protection i s extended , throug h th e stringen t 
requirements o f Articl e 3 , whic h preven t AC P 
states using fish caught by foreign (non-EU ) vessel s 
to produc e originatin g tun a loin s o r canne d tuna . 
This protects EU fleets through creatin g a n incen -
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tive for ACP states which have canneries or sell to 
ACP canneries in the region, to grant EEZ access to 
EU vessels over those from thir d countries , so as to 
facilitate th e suppl y o f originatin g fis h t o thei r 
domestic canneries . Th e 24 % preferentia l margi n 
offered t o the ACP states can therefore also be con-
sidered a form of subvention to EU vessels via fish -
eries acces s agreements . Th e RO O fo r th e fina l 
processed goo d therefor e als o protect s th e EU' s 
intermediate producer s (wher e th e intermediat e 
product i s the fis h an d th e 'producer ' th e countr y 
whose vessels caught them). This is a direct result of 
the overl y restrictive RO O whic h inexorabl y link s 
the substantia l transformatio n rul e fo r processe d 
tuna to the sourcing of its raw material. 

This lin k als o provides a  more opaqu e for m o f 
protection to EU-produced and processed tuna. The 
EU doe s no t requir e tha t thei r domesticall y 
processed tuna products use EU caught fish. Instead, 
through zer o MFN tariff s o n fis h importe d fo r fur -
ther processing (refer to Annex I), EU producers are 
granted full flexibility in sourcing their supply from 
the most competitive source available. However, for 
ACP-processed tun a products to enter the EU duty 
free and therefore, with respect to market access, 'on 
a leve l playin g field ' wit h E U produce d products , 
they have t o have used EU/ACP-caugh t fish . Thi s 
may no t hav e bee n th e mos t competitiv e suppl y 
source available and therefore reduces the competi-
tiveness of the ACP product relative to the EU one. 
It is therefore evident how the EU uses the ROO to 
protect their domestic fleets without creating a dis-
advantage fo r thei r domesti c cannerie s b y obliging 
ACP cannerie s t o us e EU/AC P fleets.  Thi s raise s 
the question of how ACP canneries, which are fre-
quently no t owne d o r managed b y ACP/EU inter -
ests, ar e disadvantage d b y a  rul e o f origi n whic h 
forces the m t o purchase fish fro m ACP/EU-owne d 
vessels. If tuna i s purchased b y canneries base d o n 
world marke t referenc e price s suc h a s those avail -
able for Bangkok or Pago then a cannery that i s not 
vertically integrate d shoul d no t b e commerciall y 
disadvantaged by the ROO. However, for those can-
neries that ar e based on fully integrate d operation s 
the rul e o f origi n woul d resul t i n a  diminutio n o f 
profitability a s th e valu e additio n o f th e captur e 
fishery activit y woul d b e take n u p b y E U vessels . 
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More significantly , a s w e shal l se e belo w ther e i s 
some anecdotal evidence tha t E U fleets are able to 
obtain a  premium for fish because of the margin of 
preference. I n suc h case s thi s woul d diminis h th e 
profitability o f the cannery and transfer a  portion of 
the margi n o f preferenc e t o th e E U distant-wate r 
fleet. 

The complexit y o f existin g RO O complianc e 
and verificatio n procedure s ma y als o affor d addi -
tional protection to EU domestic canneries through 
acting as non-tariff barriers to the import of compet-
ing AC P products . Significantly , th e ris k o f non -
compliance wit h suc h comple x rule s of origin fall s 
on the importer who will only risk such trade where 
there can be assurance tha t th e exporte r wil l agree 
to bear some of that risk and ensuing cost. There are 
additional protectionis t dimension s t o th e ROO . 
The E U argues that th e derogation quotas for tun a 
products should be regarded as a concession to ACP 
states due to their automatic nature. However, these 
binding quota s creat e a n EU-impose d maximu m 
limit fo r th e amoun t o f fish caugh t b y third coun -
tries tha t ca n benefi t fro m preferences . Addition -
ally, th e exclusio n o f fis h fro m cumulatio n provi -
sions wit h neighbourin g developin g countries 44 

appears to be a protectionist measur e in the face of 
actual an d potentia l developing-countr y competi -
tors in this sector. 

A further protectionis t spin-off i s that the ROO, 
combined wit h th e substantia l trad e preference s 
available, is the ability of the EU fleets in some ACP 
states t o obtai n a  higher pric e fo r fis h supplie d t o 
ACP cannerie s fro m E U vessel s compare d wit h 
those from third countries. ACP canneries may still 
benefit fro m absorbin g thi s higher cos t i n order t o 
obtain th e preferentia l tariff. 45 Thi s pric e differen -
tial i s du e t o E U labour , environmental , sanitar y 
standards an d othe r regulation s tha t E U vessel s 
must comply with compared to third countries.46 In 
this situation a share of the preference i s transferred 
from th e AC P stat e t o subsidis e th e E U fo r th e 
higher cos t o f operatin g thei r fleet.  Th e nee d t o 
qualify wit h th e ROO , t o obtai n preferences , 
through supplyin g ACP cannerie s with EU-caugh t 
fish tha t i s not always the most competitive source, 
is articulated by an advisor of the Seychelles Fishing 
Authority who states that 'the benefit t o Seychelles 
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in grantin g fishin g licence s t o E U vessel s ma y b e 
reduced if the country benefits from fewer commer -
cial advantages from the EU'.47 

The hear t o f the protectionist rol e of the RO O 
for processed tuna products is found i n the ROO for 
wholly originatin g tuna . Th e allocatio n o f owner -
ship right s o f th e fis h i n a n EE Z dictate s wha t 
ACP states can consider as 'their fish'. Declaration s 
XXXVIII48 an d XXXIX 49 i n th e Cotono u Agree -
ment reflec t th e disagreemen t betwee n th e AC P 
and EU in this regard. Both interpretations are con-
sistent with th e U N Internationa l La w of the Sea . 
The EU insists that only fish within an ACP state' s 
territorial water s wil l b e considere d originatin g 
regardless o f who caugh t th e fish . Th e ACP , how-
ever, believ e tha t whil e the y onl y hav e sovereig n 
rights, rathe r tha n sovereignty , ove r fis h withi n 
their EEZ, they should have the same rights regard-
ing originating status of fish caught there as in their 
territorial waters. 

The European Commission argues that agreeing 
to AC P demand s o n th e recognitio n o f th e fis h 
caught i n th e EE Z would no t necessaril y increas e 
value-added activities in ACP fisheries, for example 
through increasin g th e activit y o f factor y ship s i n 
ACP's EEZ , putting immens e pressur e o n th e sus -
tainability o f fishing withi n th e EEZ , with littl e i n 
return. However , th e AC P Declaratio n XXXI X 
specifically allude s t o grantin g wholl y originatin g 
status to fish caugh t by foreign vessel s within thei r 
EEZ, whic h i s 'obligatoril y lande d i n port s o f th e 
ACP state s fo r processing. ' Th e EU' s legitimat e 
environmental concerns 50 would b e bette r tackle d 
through caveats such as that suggested by the AC P 
in th e wholl y originatin g criteria , improve d man -
agement o f EEZs , an d fisherie s partnershi p agree -
ments whic h ma y includ e suc h obligator y landin g 
provisions, rathe r tha n usin g thos e environmenta l 
concerns a s justification o f curren t fish-ownershi p 
rights within EEZs. 

The EU view on this issue serves its commercial 
interests. Amending th e definition o f wholly origi-
nating fish i n line with ACP demands would effec -
tively eliminate the subvention to EU vessels in the 
current ROO as fish caught by any vessel within an 
ACP state's EEZ would be wholly originating in the 
spirit of ROO Article 3(1) subparagraph (e). Article 

3 paragraphs 2 and 3 which serves EU protectionist 
purposes i n the form o f providing ACP state s with 
an incentive to grant EU vessels access to their EEZs 
would become worthless. 

In summary , the comple x RO O for preferentia l 
tuna products is due to its legitimate role in prevent-
ing trad e deflectio n an d somewha t les s legitimat e 
role i n protectin g E U strategi c trad e interests , 
between which a fine line exists. In the next section 
this fin e lin e i s crucia l i n determinin g ho w th e 
developmental implication s o f thes e RO O shoul d 
shape the ACP negotiating strategy for preferentia l 
ROO under EPAs. While trade-deflection concern s 
are legitimat e the y mus t b e defined a s distantly a s 
possible fro m protectionis t motive s t o ensur e tha t 
they d o no t becom e a  for m o f 'tie d trade' 51 tha t 
impedes th e objectiv e an d dynami c valu e o f th e 
trade preferences, 

ROO to encourage economic development in 
preference-receiving countries 

The overarching economic objective o f the curren t 
Economic Partnershi p Agreement s tha t ar e bein g 
negotiated wit h th e E U i s t o foste r trade-induce d 
economic growt h an d developmen t i n AC P 
economies. It follows from th e development objec -
tives o f Cotono u tha t thos e AC P state s wit h a n 
abundance o f fish (includin g thos e i n thei r EEZs ) 
should expor t thi s resourc e (i n a  sustainable man -
ner) and the ROO should provide these states with 
the flexibilit y t o d o s o a s efficientl y a s possible . 
However, the current wholly originating criteria for 
fish withi n EEZ s doe s no t provid e thi s flexibility . 
The E U and AC P clearl y have diverging views on 
this issue, each in line with their commercial inter -
ests i n exploitin g thei r particula r are a o f actua l o r 
perceived commercia l advantage . Th e E U ha s a 
long histori c commercia l interes t i n th e fisherie s 
sector (processin g and fishing), while the ACP has 
an abundance of the natural resource. However, the 
EU, as well as the ACP, is facing rising competition 
both i n cannin g an d i n th e captur e fisherie s fro m 
highly competitive producers in Asia who are erod-
ing an y comparativ e advantag e the y ma y hav e i n 
these sectors . I t i s difficult t o justify th e EU' s posi-
tion o n fisherie s RO O fro m a  developmenta l 
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perspective as the current ROO constrains the ACP 
states i n exploitin g thei r comparativ e advantag e 
without an investment relationship with the EU. 

To full y understan d th e developmen t implica -
tions of the ROO for tuna i t i s necessary to under -
stand th e globa l marke t fo r canned-tun a products . 
Thailand and Philippines are presently amongst the 
world's mos t competitiv e canned-tun a producer s 
and few analysts doubt that without significant mar-
gins of trade preference bot h th e ACP and the EU 
canneries would be under extreme commercial pres-
sure. Yet the paradox of their competitive advantage 
is tha t neithe r o f thes e countrie s ar e particularl y 
resource ric h i n tun a fish . Havin g a  natural abun -
dance of tuna i n close proximity to one's land mass 
does not necessarily confer a competitive advantage 
in cannin g tuna , jus t a s havin g iron-or e deposit s 
does not confer a  competitive advantage in steel or 
automobile production . Bot h Thailan d an d th e 
Philippines impor t skipjac k tun a fro m th e Centra l 
and Wester n Pacifi c fo r cannin g i n thei r facilities . 
Their proximity to producers of cans, edible oils and 
salt alon g wit h low-cos t productiv e labou r an d 
abundant wate r an d efficien t shippin g link s to EU 
markets are sufficient t o overcome any commercia l 
disadvantage faced by canners from having to import 
tuna. The Pacifi c island s ,  with the possible excep-
tion o f Papua New Guinea, with up to 45% of the 
world's tuna landings, has not, even with Lomé and 
Cotonou preferences , bee n abl e t o develop  a  sus-
tainable commercia l advantag e i n canning. 52 The 
shipping cost of cans, oil and other materials to the 
Central an d Wester n Pacific , an d th e hig h cos t of 
shipping canne d tun a t o th e EU , ar e greate r tha n 
the cost disadvantages of shipping unprocessed tuna 
to South-East Asia.53 

Indeed thi s raises the mos t difficul t o f develop-
ment questions , of whether countrie s so inherently 
disadvantaged by size and remoteness should neces-
sarily abandon attempt s a t down-stream processin g 
and confine thei r economic activities to the collec-
tion o f rent s fro m thei r natura l resource s a s wa s 
advocated b y th e Bretto n Wood s institution s an d 
the WTO in the 1990s . The disadvantages faced by 
the Pacific i n processing tuna are identical to those 
faced in other extractive sectors in the region and in 
most of the ACP. No simple response to so profound 

a developmen t proble m i s possibl e excep t tha t a 
trade polic y aime d a t makin g suc h a n economi c 
transformation i s costly , difficul t an d ha s usuall y 
been unsuccessful . Nevertheless , fo r thos e AC P 
states that decide that they have few realistic alter-
natives t o attemptin g thi s difficul t transformation , 
minimising th e economi c cos t o f import s t o th e 
industry is essential for any chance of long-term sur-
vival. There is little in the rule of origin for canned 
tuna tha t enhance s th e flexibility  needed t o mak e 
this transformatio n fro m ra w materia l supplie r t o 
processor. Whil e th e EU' s margi n o f trad e prefer -
ences hav e withou t doub t create d th e cannin g 
industries in the ACP, the rule of origin has dimin-
ished th e industry' s abilit y t o becom e competitiv e 
because i t ha s raise d cost s a t th e on e stag e o f th e 
value chain where ACP states have a demonstrable 
commercial advantage, i.e. the unprocessed tuna. 

It could be argued that the ROO do not compre-
hensively prohibit ACP states granting foreign ves-
sels access to their waters to catch fish for processing 
into originatin g products . However , i n realit y th e 
highly restrictive conditions of Article 3(2), means 
they are unlikely to be met. For example, the seem-
ingly simple condition regarding crew nationality is 
a sheer impossibility for several small-island coasta l 
ACP states.54 ACP-processed fish caught by foreign 
vessels is therefore either exported under derogation 
quotas or to another market. Derogation allowances 
combined with such valuable trade preferences have 
proved to be valuable in this regard, providing a sig-
nificant stimulan t t o inward investmen t from thir d 
countries in order to gain access to the EU market.55 

A stud y on tuna canneries within several key ACP 
states foun d tha t 'withou t th e derogatio n t o th e 
ROO, production would be very difficult.' 56 

The RO O create s a  bia s betwee n source s o f 
investment i n AC P states , providing a n incentiv e 
for ACP states to grant EU access to their EEZ over 
other countries. There may be circumstances, how-
ever, where the EU is not intereste d i n such oppor-
tunities. The remoteness  o f mos t AC P state s fro m 
the EU , particularly thos e i n th e Pacifi c wit h sub-
stantial tuna resources, have in the past represented 
such instances . This ma y effectively exclud e thes e 
countries from th e trad e preferences t o which they 
are eligible. 57 However , th e recentl y conclude d 
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bilateral EU fisheries agreement s with Kiribat i an d 
the Solomo n Island s reduces the likelihoo d o f thi s 
situation occurring. Despite this trend, the possibil-
ity that the EU may withdraw from an EEZ in which 
its vessels currently fish presents a constant threat to 
the viabilit y o f ACP-processin g operation s tha t 
export to the EU. ROO-induced bias towards grant-
ing access to EU vessels may also reduce the lever -
age AC P state s hav e ove r subsequen t E U invest -
ment,58 fo r exampl e possibl y contributin g t o th e 
difficulties som e ACP states experienced i n enforc -
ing appropriat e monitorin g system s o n E U vessel s 
within their EEZ's.59 

The ROO do not discriminate between the type 
of investmen t i n ACP state s which , simila r t o th e 
fact that they do discriminate between the source of 
investment, favours E U fishery interest s over those 
of th e ACP . The RO O bia s create s incentive s fo r 
ACP states to grant EU access to their EEZs but i n 
return provides littl e promise o f any benefits t o a n 
ACP state which has or is hoping to develop shore-
based value-added processin g activities . The negli -
gible developmental impac t (beyond the collectio n 
and use of access fees by the ACP states ) from thi s 
form of EU investment has been noted with respect 
to Senegal.60 Similarly, it has been observed that the 
development of further tuna-processin g activities in 
the Seychelles would be constrained by limited sup-
plies of EU-caught fish because despite the presence 
of EU vessels in its EEZ, the landings of these vessels 
has not grown with the increase d canning capacit y 
of the Seychelles . The majorit y o f their catch sup-
plies E U canneries. 61 Thi s ma y preven t th e actua l 
establishment o f further processin g activities in the 
Seychelles. 

The current ROO therefore contribute s to trade 
and investmen t diversio n an d reduce d trad e cre -
ation withi n a  preferentia l tradin g area , under -
mining their purpose as a 'building block' to achiev-
ing competitivenes s o n th e globa l market . Thi s 
effect ma y be exacerbated i n the smaller and least -
developed o f the ACP state s a s these ar e the leas t 
likely to be able to develop domestically owned fish-
ing fleets  t o assis t i n supplyin g an y domesti c can -
neries with originating fish. 

The ACP grou p has objected t o the one claus e 
in th e RO O tha t specificall y relate s t o develop -

ment. Articl e 3(3 ) state s tha t i f a n AC P stat e 
catches fis h withi n it s EEZ with a  lease d o r char -
tered vessel from a third country the fish caught will 
only be originating if the ACP-EU Customs Coop-
eration Committee has accepted the lease or charter 
as 'providing adequate opportunities for developing 
the capacit y o f th e AC P stat e t o fis h o n it s ow n 
account.' Th e E U argu e tha t thi s paragrap h wa s 
intended fo r temporar y situation s wher e a n AC P 
state wa s developin g sufficien t capacit y t o fis h it s 
own EEZ . Such a  provision permit s th e E U t o i n 
effect decid e o n wha t basi s leasin g o r charterin g a 
foreign vessel would contribute to the developmen t 
of ACP domestic capacity. The first requirement of 
this provision requiring that 'th e ACP state offere d 
the Community the opportunity to negotiate a fish-
eries agreement and the Community did not accept 
this offer ' perhap s indicate s th e EU' s prioritisatio n 
of securing fisheries access for its vessels over devel-
opment concerns in ACP states. It has indeed been 
the contentio n o f thi s chapte r throughou t tha t a 
central intention of the fisheries ROO is to provide 
a subvention t o EU fisheries access . This provision 
states this openly and unambiguously. 

The desirability of FDI is a decision to be made 
solely b y th e recipien t country , base d o n thei r 
national economic , political , socia l an d cultura l 
objectives, an d withou t pressur e fro m externa l 
sources suc h a s ROO . Developmenta l objective s 
relating to fisheries should be conveyed through nat-
ional investmen t polic y an d fisherie s agreements , 
some measures may be justifiably incorporate d int o 
the ROO such as linking wholly originating criteria 
for fish within an ACP EEZ to its obligatory landing 
in an ACP state. Indeed had development concerns 
been an overarching consideration in the crafting of 
these rule s of origin th e E U could wel l have mad e 
compulsory landing a key component of helping the 
ACP t o 'grow' their commercia l advantag e i n fish -
eries and extend the economic benefits beyon d th e 
payment of access fees. 

The E U stresse s tha t th e automati c derogatio n 
procedures for tuna products represents a concession 
to th e AC P states . T o th e exten t that , i n th e 
absence o f thes e quotas , th e E U woul d no t gran t 
derogation t o volume s an y highe r tha n th e quot a 
amounts, th e automati c natur e o f th e quota s ove r 
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the non-automatic and burdensome derogation pro-
cedures62 d o indee d provid e a  form o f concession . 
However, th e increas e i n th e quota-base d deroga -
tions under the Cotonou Agreement were accompa-
nied b y a  withdrawal o f th e optio n t o us e norma l 
derogation procedure s fo r thes e products . Quota s 
may als o reduc e th e uncertaint y o f bein g grante d 
derogation whic h coul d imped e long-ter m produc -
tion decisions . Despite th e improve d quot a alloca -
tion process, quota recipients still face uncertaintie s 
over their quota share as there is always the possibil-
ity that an another ACP country will request a share 
in the global quota. More fundamentally, th e highly 
migratory nature o f the tun a specie s makes i t diffi -
cult for ACP producers to predict whether the sup-
ply arrangements in their EEZ will be sufficient i n a 
particular time period and so may require additional 
derogation to account for supplies of tuna from out -
side thei r EEZ . The unpredictabl e an d short-ter m 
annual natur e o f thes e quota s ma y therefor e con -
tribute t o thei r under-utilisation . Suc h under -
utilisation, however , mask s th e forgon e trad e cre -
ation (potentia l investmen t no t realise d o r th e 
bypassing o f th e E U market ) tha t th e RO O ma y 
have induced in the past or will do so in the future . 
Fundamentally, derogatio n present s a  second-bes t 
option to appropriate ROO. For the efficient devel -
opment o f thei r domesti c industrie s AC P state s 
must have full flexibility in their sourcing decisions, 
central t o whic h i s th e us e o f competitiv e 'non -
originating' fish in the production process. 

The complexity of the ROO undoubtedly raises 
the related  administrativ e an d production cost s for 
ACP exporters. Although the new derogation quota 
allocation syste m shoul d b e les s burdensom e tha n 
the on e i t replaced , i t stil l require s administrativ e 
procedures an d th e opportunit y cos t o f th e AC P 
Secretariat administerin g thi s quot a rathe r tha n 
using it s resource s t o serv e it s member s elsewher e 
must b e considered . Moreover , th e curren t imple -
mentation o f valu e toleranc e require d b y th e E U 
creates a  highe r burde n o n AC P producer s tha n 
would be necessary under the ACP proposed refer -
ence perio d method. 63 On e o f th e reason s th e E U 
grants trad e preference s i s th e recognitio n o f th e 
supply side constraints and inheren t cos t disadvan-
tages that producers in many of the ACP states face. 
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It is therefore ironic that the administration of these 
preferences throug h th e RO O appear s t o b e mor e 
costly than i s necessary due to the role of the ROO 
in protecting EU strategic trade interests . Simplifi -
cation o f th e ROO , fo r exampl e t o a  Chang e i n 
Tariff headin g (CTH ) criteria , woul d reduc e th e 
role and cost of both derogation and value tolerance 
from AC P productio n processe s an d als o simplif y 
and therefor e reduc e th e cos t o f complianc e an d 
verification procedures to all parties. 

One of the central challenges for the ACP states 
will be in how to apply special and differential treat -
ment (SDT ) principle s t o EP A ROO. 64 Th e E U 
point to existing SDT in the current ROO throug h 
relaxation o f specifi c provisions . Fo r exampl e th e 
Cotonou ROO contains a 50% local-crew composi-
tion requiremen t whil e i n man y othe r preferentia l 
trading arrangement s th e correspondin g require -
ment i s 75%. The Cotono u RO O als o allows 15% 
value tolerance for fisheries products while the cor-
responding figur e i n th e EU-Sout h Afric a Trad e 
Development and Cooperation Agreement (TDCA ) 
is only 10%. The ACP states must consider whether 
these minor concessions are sufficient i n the face of 
their specifi c constraint s i n developin g globall y 
competitive industries . Th e E U als o regard s th e 
derogation quotas as an example of SDT due to their 
automatic nature, but perhaps SDT concerns should 
be used to tackle th e issue s at th e hear t o f deroga-
tion, th e degre e t o whic h AC P state s shoul d b e 
allowed to use non-originating fish or the very defi-
nition o f originatin g fish . Th e issu e o f RO O har -
monisation i s also importan t i n thi s context . Th e 
EU ha s nearl y accomplishe d it s objectiv e o f har -
monising th e preferentia l RO O acros s al l it s 
regional tradin g agreements . Thi s harmonisatio n 
reduces EU ROO-related costs and facilitates cumu-
lation provisions but t o what degree does i t reduce 
the scop e fo r introducin g SDT-typ e provision s i n 
EPA ROO? 

In conclusion , discriminatio n betwee n th e E U 
and third countries in the ROO is not conducive to 
the developmental role of trade preferences. Devel-
oping coastal states that see k to efficiently develo p 
their marine resources should be provided with ful l 
flexibility to do so in a manner that develops a com-
petitive domesti c industry . I t i s not suggeste d tha t 



the RO O hav e bee n constructe d specificall y t o 
impede thi s process , bu t tha t th e EU' s us e o f th e 
ROO for protectionist purposes has had unintended 
negative consequence s o n th e potentia l o f trad e 
preferences t o facilitat e trade-induce d economi c 
growth and development i n ACP states. The biases 
created i n th e RO O limit s th e flexibility  o f AC P 
production an d sourcin g decisions , raising produc -
tion costs and impeding the long-term competitive-
ness of their industries . Further reducing the possi-
bility that thes e industries will reach a  point wher e 
they no longer need trade preferences. The welfar e 
loss of third countries due to trade diversion created 
by these ROO must also be considered, especially as 
some of these third-country producer s are develop-
ing countries themselves . While th e curren t RO O 
may appear justifiable o n the basis that i t is the EU 
market t o whic h thes e RO O provid e preferentia l 
access, the open and export-oriented regiona l trad -
ing arrangements , suc h a s EPAs , tha t developin g 
countries are being encouraged to join as a 'building 
block' toward s globa l trad e integratio n wil l onl y 
serve this purpose if such arrangements facilitate the 
development o f globall y competitiv e industrie s 
within its developing-country members. 

Conclusions 

The erosio n o f trade preferences i s a reality arisin g 
from multilatera l liberalisatio n an d th e increasin g 
need for WTO compatibility of existing preferentia l 
trading arrangements. 65 The E U has put i n place a 
rule o f origi n fo r processe d tun a product s tha t a t 
very least violates the spiri t o f the Kyot o Conven -
tion. Moreover, the purpose of the rule of origin is to 
provide an indirect subvention to EU fishing vessels 
by providin g furthe r incentive s fo r AC P state s t o 
provide access . Thi s i s o f cours e mos t significan t 
where those ACP states are both tuna rich and have 
canning capacity . Whil e th e margi n o f preferenc e 
has been instrumental in creating the ACP canning 
sectors, the rul e o f origin has retarded it s develop-

ment by imposing what are in effect EU-caugh t fish 
for AC P canneries . Moreover , ther e appear s t o b e 
anecdotal evidence from ACP states that some can-
neries are willing to pay higher prices for EU-caught 
fish, which raises costs and decreases profitability . 

Significantly, the incidence of ROO-fraud i n the 
sector stem s from th e wa y in which rule s o f origin 
have bee n writte n t o provide thes e subvention s t o 
the EU' s distant-water fishin g fleets.  Had th e rule s 
of origin for canned tun a been written in a manner 
more consistent with that normally found for manu-
factured goods , i.e. based on a change in tariff head-
ing, the n th e us e o f non-originatin g tun a fis h i n 
canneries woul d hav e bee n les s of an issu e than i t 
has been over thirty years. It is significant tha t ACP 
canned tun a would be originating even a t a  2-digi t 
level using the CTH criteria . 

The current negotiations for Economic Partner -
ship Agreement s betwee n th e E U an d th e AC P 
regions constitute s a n excellen t opportunit y fo r 
ACP state s t o rectif y th e man y trade - an d invest -
ment-diverting effect s o f the curren t rul e of origin. 
The onl y questio n tha t arise s i s whethe r th e E U 
would countenance a wholesale reform of the rule of 
origin fo r canne d tun a give n th e impac t tha t suc h 
an arrangement would have upon access agreements 
between EU distant-water fleets and tuna-rich ACP 
states suc h a s Papu a Ne w Guinea , Seychelle s an d 
Senegal. As an interim measure leading to eventual 
wholesale reform of the rule, a progressive liberalisa-
tion of the rule of origin through an annual expan -
sion of automatic derogation quotas would facilitate 
the competitive development of the ACP tuna-can-
ning industr y given the inevitabl e decline i n MFN 
tariffs a t th e en d o f th e Doh a round . However , a s 
long as the EU maintains a strategic interest in gain-
ing access for it s fleets into th e EEZ of ACP state s 
the fundamenta l characte r o f th e rul e o f origi n 
which defines th e origin of the canned tun a by the 
nationality o f th e vessel s catchin g th e fis h i s 
unlikely to change. 
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Annex I. Selected EU MFN tariffs on tuna products 
fre

sh
 fi

sh
 

pr
oc

es
se

d 
fis

h 

Product description 

Fish and crustaceans, molluscs and other aquatic invertebrates 

fo
r p

ro
ce

ss
in

g 
no

t f
or

 p
ro

ce
ss

in
g 

Fish, fresh or chilled, excluding fish fillets and other fish meat of , 
heading 0304 
Albacore or longfinned tunas (Thunnus alalunga) 
Yellow fin tunas 
Skipkack or stripe-bellied bonito 
Bigeye tunas (Thunnus obesus) 
Bluefin tunas (Thunnus thynnus), 
for the industrial manufacture of products falling within heading 1604. 

Fish, fresh or chilled, excluding fish fillets and other fish meat of 
heading 0304, 
Albacore or longfinned tunas (Thunnus alalunga) 
Yellow fin tunas 
Skipkack or stripe-bellied bonito 
Bigeye tunas (Thunnus obesus) 
Bluefin tunas (Thunnus thynnus), 
for all other uses. 

Preparations of meat, of fish or of crustaceans, molluscs or 
other aquatic invertebrates 

lo
in

s 
ca

ns
 

Prepared or preserved fish - whole or in pieces, but not minced 
Tunas and skipjack 'loins' 
Bluefin tunas (Thunnus thynnus) - for industrial manufacture or other 
Atlantic bigeye tuna (Thunnus obesus) - for industrial manufacture or 
other 
Other fish of 1604 14 11 not listed above - fo r industrial manufacture 
or other 

Prepared or preserved fish - whole or in pieces, but not minced 
Tunas and skipjack, not in cans or loins (other) 
Bluefin tunas (Thunnus thynnus) - Preserve d 
Bluefin tunas (Thunnus thynnus) - Othe r (not preserved) 
Atlantic bigeye tuna (Thunnus obesus) - Preserve d 
Atlantic bigeye tuna (Thunnus obesus) - Othe r (not preserved) 
Other fish of 1604 14 11 not listed above - Preserved 
Other fish of 1604 14 11 not listed above - Othe r (not preserved) 

Prepared or preserved fish - whole or in pieces, but not minced 
Tunas and skipjack in vegetable oil 
Bluefin tunas (Thunnus thynnus) - Preserve d 
Bluefin tunas (Thunnus thynnus) - Othe r (not preserved) 
Atlantic bigeye tuna (Thunnus obesus) - Preserved 
Atlantic bigeye tuna (Thunnus obesus) - Othe r (not preserved) 
Other fish of 1604 14 11 not listed above - Preserve d 
Other fish of 1604 14 11 not listed above - Othe r (not preserved) 

HS tariff 
classification 

Chapter 3 

0302 

0302 31 10 
0302 32 10 
0302 33 10 
0302 34 10 
0302 35 10 

0302 
0302 31 90 
0302 32 90 
0302 33 90 
0302 34 90 
0302 35 90 

Chapter 16 

1604 11 
1604 14 16 
1604 14 16 20/25 
1604 14 16 30/35 

1604 14 16 95/99 

1604 11 
1604 14 1 1 
1604 14 18 20 
1604 14 18 25 
1604 14 18 30 
1604 14 18 35 
1604 14 18 95 
1604 14 18 99 

1604 Π 
1604 14 1 1 
1604 14 11 2 0 
1604 14 11 2 5 
1604 14 11 3 0 
1604 14 11 3 5 
1604 14 11 9 5 
1604 14 11 9 9 

MFN tariff 

0% 
0% 
0% 
0% 
0% 

22% 
22% 
22% 
22% 
22% 

24% 
24% 

24% 

24%* 
24% 
24%* 
24% 
24%* 
24% 

24%* 
24% 
24%* 
24% 
24%* 
24% 
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Product description 

Preparations of meat, of fish or of crustaceans, molluscs or 
other aquatic invertebrates 

ot
he

r 
Other prepared or preserved fish of tunas 
Bluefin tunas (thunnus thynnus) - Preserved 
Bluefin tunas (Thunnus thynnus) - Othe r (not preserved) 
Atlantic bigeye tuna (Thunnus obesus) - Preserved 
Atlantic bigeye tuna (Thunnus obesus) - Othe r (not preserved) 
Other fish of 1604 14 11 not listed above - Preserved 
Other fish of 1604 14 11 not listed above - Othe r (not preserved) 

HS tariff 
classification 

Chapter 16 

1604 20 70 
1604 20 70 30 
1604 20 70 35 
1604 20 70 40 
1604 20 70 45 
1604 20 70 95 
1604 20 70 99 

MFN tariff 

24%* 
24% 
24%* 
24% 
24%* 
24% 

*denotes product for which the Asian tariff quota (EC Council Regulation 957/2003 o f 5 June 2003) of 25,000MT at 50% of 
the MFN rate applies. 

Source: EU TARIC database, accessible at: http://europa.eu.int/comm/taxation_customs/dds/en/tarhome.ht m 
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Annex II. Table of allocation of the automatic derogation quotas 

Country 

Cote d'lvoire 

Fiji 

Kenya 

Madagascar 

Mauritius 

Papua New Guinea 

Seychelles 

Senegal 

Ghana 

Cans 

1,000 
1,000 

416 
1,000 
1,000 

416 
0 
0 
0 

1,000 
1,000 

416 
1,000 
1,000 

416 
2,000 
1,000 

416 
1,000 
1,000 

416 
1,000 
1,000 

416 
0 

1,000 
416 

Quantities 
(metric tonnes) 

Loins 

333 
400 
176 

0 
0 
0 

333 
400 
167 

0 
0 
0 

333 
400 
167 

0 
0 
0 

1,000 
400 
167 

0 
0 
0 
0 

400 
167 

Period 

01/10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 
01 /10 /02-30 /09 /03 
01 /10 /03-30 /09 /04 
01 /10 /04-28 /02 /05 

Source: Information provided by ACP Secretariat, Brussels. 
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Endnotes 
1. Th e Lomé Convention was replaced by the Cotonou Agreemen t 

in 2000. 
2. Th e ai m of Economic and Trade Cooperation betwee n th e AC P 

and EU as detailed in Article 34(1) of the Cotonou Agreement is 
'fostering th e smoot h an d gradua l integratio n o f the AC P state s 
into th e worl d economy , wit h du e regar d fo r thei r politica l 
choices and development priorities , thereby promoting their sus-
tainable development and contributing to poverty eradication i n 
the ACP countries' . Article 34(2) state s the ultimate aim of this 
co-operation as being 'to enable the ACP states to play a full par t 
in internationa l trade ' an d fo r co-operatio n t o b e directe d a t 
'enabling th e AC P state s t o mang e th e challenge s o f globalisa -
tion an d t o adap t progressivel y t o ne w condition s o f inter -
national trad e thereby facilitating thei r transitio n t o the liberal -
ised globa l economy' . Thi s wil l includ e enhancin g th e produc -
tion, supply and trading capacity of the ACP countries as well as 
their capacit y t o attrac t investmen t (Articl e 34(3)) . Finally , 
article 34(4) require s tha t thi s co-operation b e 'implemente d i n 
full conformity with the WTO, including special and differentia l 
treatment'. 

3. Th e EU and ACP have agreed to continue Phase I  all-ACP-E U 
negotiations on a limited number of issues throughout 2004 . The 
possible inclusion of ROO in these negotiations will be discussed 
after a  RO O expert s metin g schedule d fo r Februar y 200 4 i n 
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