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P R E F A C E 

The Commonwealth La w Bulletin firs t appeared , 
as an occasional publication , in 1974, and ha s sinc e 
developed int o a  regular, quarterly publicatio n o f 
some 400 pages. Principall y designe d t o keep 
Commonwealth La w Ministers appraise d o f lega l develop -
ments throughou t th e Commonwealth, i t contains muc h 
information o f interest an d o f relevance, among others , 
to Health Ministries . Th e purpose o f these extract s 
from th e Commonwealt h La w Bulletin u p to January 198 1 
is to make thi s material mor e readil y accessibl e t o 
Health Ministries . I t is proposed t o bring thi s up 
to date fro m tim e t o time when sufficien t furthe r 
material ha s been published. I n the interim , Health 
Ministries wh o wish t o receive th e Commonwealth La w 
Bulletin ar e welcome t o join thei r colleague s wh o 
already d o so by adding thei r addresse s t o the mailin g 
list o f the Commonwealth Secretariat' s Lega l Division . 
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Pall Mal l 
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Legislation 

Australia Healt h Insurance (Amendment) Bil l 197 7 
Following upo n a  numbe r o f attempt s t o defrau d th e fund s o f 
Medibank, Australia' s National Health Insuranc e Scheme, this Bill, 
introduced int o Federa l Parliament , seek s t o amen d th e Healt h 
Insurance Ac t 197 4 in order t o substantiall y increas e th e penaltie s 
for suc h offences . 

The presen t penaltie s of a maximum o f six months' imprisonmen t 
or $A500 fine for each offence wil l be increased substantially. Unde r 
the new penalty provisions, offences wil l be made indictable and will 
carry a  maximu m ter m o f fiv e years ' imprisonmen t o r a  $A10,(000 ) 
fine. Th e offence s wil l appl y t o al l persons , includin g medica l 
practitioners an d thei r patients . 

Australia— Poison s and Narcotic Drugs Ordinance 197 7 
A . C . T . Thi s Ordinanc e ha s bee n referre d t o th e Territory' s Legislativ e 

Assembly fo r it s consideration . Th e Ordinanc e i s base d o n th e 
National Healt h and Research Councils uniform poison s standards, 
which listsa number of poisons and drugs according to their character-
istics. The Ordinance also provides for increased penalties for illegal 
possession o r traffickin g i n th e dangerou s drug s t o whic h i t refers . 

Pregnancy Terminatio n Bil l 197 8 
The Australian Capita l Territory' s Legislativ e Assembly ha s rejecte d 
in principl e thi s Bil l that sough t t o prohibi t th e operatio n o f privat e 
abortion clinic s in th e Territory , du e t o th e fac t tha t th e Bil l did no t 
include all of the 51 recommendations tha t ha d been put forwar d fo r 
inclusion i n th e Bil l b y th e Assembly' s Standin g Committe e o n 
Education an d Health . 

Transplantation an d Anatom y Ordinanc e 197 8 
The Ordinanc e follow s th e recommendation s o f th e Repor t o f th e 
Australian La w Refor m Commissio n note d a t (1978 ) 4  C.L.B. 350 . 
Matters covere d includ e th e donatio n o f tissu e b y livin g persons ; 
donation o f tissue after death ; post-mortem examinations ; donation s 
for anatomica l purposes ; school s of anatomy; prohibitio n o f tradin g 
in tissue ; an d a  definitio n o f "death " (whic h follow s th e wordin g 
set ou t a t (1978 ) 4  C.L.B. 352] . 
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Austra l ia —  Venerea l Disease s (Amendment) Bil l 197 7 
N e w Sout h Th e Ne w Sout h Wale s Governmen t ha s introduce d legislatio n i n 
Wales orde r t o enabl e childre n ove r 1 4 year s o f ag e t o b e treate d fo r 

venereal disease s a t th e State' s Healt h Commissio n Venerea l 
Diseases Clinic s withou t th e necessit y o f obtainin g thei r parents ' 
consent. 

At presen t parent s mus t giv e thei r consen t befor e th e Healt h 
Commission ca n trea t childre n unde r 1 8 years o f ag e fo r venerea l 
disease. Th e Healt h Commission' s advise r o n communicabl e 
diseases ha s stated tha t th e Governmen t hope d tha t th e Bil l would , 
when enacted , hel p t o brea k dow n th e hesitato n o f man y youn g 
people t o receiv e appropriat e an d earl y medica l treatmen t fo r 
venereal diseas e becaus e o f thei r fea r o f tellin g thei r parents . 

After th e Bil l is enacted parenta l consent wil l still be necessary fo r 
the treatmen t o f children unde r 1 4 years of age . 

Noise Contro l Ac t 197 7 
The New South Wale s Department o f Labou r an d Industr y propose s 
to introduc e regulation s t o cur b th e increas e i n nois e induce d 
deafness amon g factor y workers . Provisio n wil l b e mad e fo r a 
maximum nois e leve l o f 9 0 decibel s i n factorie s an d a  maximu m 
period o f permitte d exposur e b y worker s t o tha t leve l o f noise . 

The regulations , whic h hav e bee n drafte d i n consultatio n wit h 
other Australia n state s unde r a  pla n t o provid e fo r unifor m nois e 
laws throughou t Australia , wil l provid e fo r a  maximu m penalt y o f 
$A500 fo r breache s o f th e law . 

Dangerous Drugs 
The Ne w Sout h Wale s Governmen t ha s introduce d legislatio n t o 
prohibit th e growin g of marijuan a an d othe r prohibite d drugs . Th e 
new legislatio n als o substantially increase s the penalties for traffick -
ing in addictive and prohibited drugs . 

The state' s Ministe r fo r Healt h ha s also announced tha t th e stat e 
Government i s considering banning the sale and distribution of books 
giving informatio n relatin g to the growing and us e of marijuana . 

Sports Injurie s Insuranc e Bil l 197 8 
Workers' Compensatio n (Sportin g Injuries ) Amendmen t Bil l 197 8 
The legislation , whe n passed , wil l establish a  sport injurie s insuranc e 
scheme. 

The firs t Bil l provides fo r compensatio n fo r a  wide range o f spor t 
injuries, a s wel l a s back-date d payment s t o sportsme n an d wome n 
who hav e suffere d seriou s an d permanen t disabilitie s sinc e 
22 Februar y 1977 . Back-date d payment s ma y als o appl y i n case s o f 
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sportsmen and women who suffered injurie s causing death from that 
date. 

The Governmen t advertise d i n Augus t 197 8 tha t th e insuranc e 
scheme would provid e benefit s o f u p to $A60,000 fo r peopl e who 
suffered sever e spinal injuries in sports which applied for inclusion in 
the scheme. A minimum of $A25,000 would be paid in the case of a 
person who died fro m a  sporting injury . 

The Attorney-Genera l sai d tha t al l Rugb y Leagu e player s unde r 
the jurisdiction o f th e State's major Rugb y League bodies would be 
covered b y th e scheme . Othe r sport s coul d als o elec t t o becom e 
involved. 

The mor e peopl e covere d b y th e scheme , th e cheape r i t woul d 
become to operate. 

The initial premiums for adult s would range from $A 2 a year fo r 
low-risk sport s t o $A 8 fo r sport s suc h a s Rugb y League . Th e 
legislation also provides for the formation o f a sporting injuries com-
mittee to administer th e scheme. 

The ai m o f th e amendmen t t o th e Workers ' Compensatio n Ac t 
was to continue to exclude people taking part in sporting contests or 
related activities from th e provisions of the Workers' Compensation 
Act 1926 . This would assis t th e transfer o f sport s to the new sports 
insurance scheme. 

Australia— Huma n Tissue Transplant Act 1979 
Northern Thi s Act makes provision regardin g the removal and use of huma n 
Territory tissues , fo r th e definitio n o f "death " an d fo r relate d purposes , 

implementing th e recommendations o f th e Australian La w Refor m 
Commission [ALR C 7] noted a t (1978) 4 C.L.B. 350. 

The Act defines "tissue" to include "an organ, or part of a human 
being o r a  substanc e extracte d from , o r fro m a  par t of , a  huma n 
being" but no t including a reference to foetal tissue , spermatoza or 
ova. Th e Ac t make s specifi c provision s fo r donation s o f huma n 
tissue b y adul t persons , certificate s b y medica l practitioner s 
concerning the giving of such consents, the effect o f such consents, 
donations of blood, revocations of consent, donations of tissue after 
death, the powers of hospita l authorities to remove tissue where the 
body o f a  deceased perso n i s at a  hospital , consent s b y a coroner , 
prohibitions o n tradin g i n huma n tissue s an d th e disclosur e o f 
information. 

With regar d t o the definition o f "death" , th e Act states that fo r 
purposes of the law of the Territory a person has died when there has 
occurred (a) irreversible cessation of al l function o f the brain of the 
person; o r (b ) irreversibl e cessatio n o f circulatio n o f bloo d i n th e 
body of the person. 
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Aged an d Infir m Persons ' Propert y Ac t 197 9 
This Ac t make s provisio n fo r th e protectio n o f th e propert y o f 
persons sufferin g fro m certai n disabilities . 

The Act , whic h come s int o operatio n o n th e da y o n whic h th e 
Mental Healt h Ac t 197 9 (N.T. ) come s int o operation , repeal s th e 
application i n th e Territor y o f th e Inebriate s Ac t 190 8 (S.A. ) an d 
vests jurisdiction i n the Supreme Cour t o f th e Northern Territor y t o 
make protection order s in respect of the estates of persons resident o r 
domiciled i n th e Territor y whos e estate s ar e i n nee d o f protection . 

The Ac t provide s tha t application s fo r protectio n order s ma y b e 
made b y o r o n behal f o f th e perso n concerne d b y tha t person , a 
spouse or near relation by blood o r marriage of tha t perso n or by the 
Public Trustee . 

The Act stipulates that th e Supreme Court shal l not make an orde r 
in respect of the estate of a  person unless it is satisfied tha t the person 
is, by reason of age, disease, illness or mental or physical infirmity, i n 
a position which renders it necessary in his interests or the interests of 
those dependen t o n hi m tha t hi s estate shoul d b e protected . 

The Ac t als o provide s tha t wher e a  protectio n orde r i s made, th e 
Public Trustee , o r on e o r mor e person s othe r tha n th e Publi c 
Trustee, shal l b e appointed t o b e the manage r o f th e persons estate . 
The manage r i s grante d certai n statutor y power s i n relatio n t o th e 
estate an d i s deemed t o b e a  truste e o f it . 

Australia- chil d Abus e Bill 
Queensland Th e Bil l seek s t o reduc e th e incidenc e o f chil d abus e i n th e State . 

It compels medical practitioner s i n the State to report al l suspected 
cases of child abuse to the State health authorities . The reports of th e 
medical practitioners ' wil l b e privilege d agains t lega l proceeding s 
under th e Bil l an d medica l superintendant s a t hospital s wil l b e 
empowered t o orde r a  child's detentio n i n hospita l fo r period s o f u p 
to 7 2 hour s durin g whic h perio d medica l test s ca n b e performe d t o 
determine th e child' s condition . Suc h test s coul d b e performe d 
despite th e contrary wishe s o f th e child' s parent s o r lega l guardians . 

Essential Service s Bil l 197 9 
This Bil l woul d prohibi t th e closin g dow n o f th e State' s essentia l 
services a s a  resul t o f industria l disputes . Unde r th e Bil l "essentia l 
services" ar e define d t o includ e th e publi c transpor t o f peopl e o r 
freight (excep t tax i services) , fir e brigad e services , hospita l services , 
ambulance services , electricity , water , garbage , sanitary , an d 
cleansing an d sewerag e services . 

All or any of thes e essential service s can be declared b y the State' s 
Governor-in-Council a s a  servic e t o whic h th e Bill , whe n enacted , 
will apply . 
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The Bill prohibits such acts as the lock-out o f employees from an 
essential service and "sweetheart " agreement s between trade unions 
representing an essential service body and their employer body, and 
hastens th e industria l procedure s whereb y a  Stat e Industria l 
Commissioner is required to proceed from conciliation to arbitration 
after a  period o f 1 4 days. 

The Bill also provides that— 
(i) illega l strikers are to be automatically dismissed i f they remain 

on strike for mor e than 48 hours; 
(ii) request s fo r strik e funds fro m person s who continue to work 

on essential services during an illegal stoppage are prohibited; 
(iii) person s who suffer damag e or loss caused b y illegal strikes in 

essential services have a right to sue the trade union concerned 
to recover damages or costs; 

(iv) a  trade union involved in an illegal strike in an essential service 
may b e de-registere d an d th e office-holder s o f th e unio n 
dismissed fro m office ; 

(v) th e position s o f trad e unio n office-holder s o f trad e union s 
engaged in illegal strikes can be declared vacant ; 

(vi) employee s o f a n essentia l servic e wh o decid e t o continu e t o 
work i n defianc e o f thei r trad e union' s recommendation s t o 
engage in an illegal strike will be permitted t o do so free fro m 
intimidation o r discrimination; an d 

(vii) th e Minister of the Crown who is appointed t o take control of 
an essentia l servic e during a n illega l strike of it s employees is 
empowered to direct all activities necessary to be performed by 
the service , includin g th e requisitionin g o f propert y an d th e 
entry onto the property o f the service. 

The Bill provides that a n emergency i s limited t o a period o f one 
month, unless the period is extended by the Governor-in-Council fo r 
a furthe r perio d o r periods no t exceeding one month. 

Pregnancy Termination Control Bill 1980 
This Bill was introduced by the State Minister of Health, who said he 
firmly believed the decision of the Government to tackle the abortion 
issue wa s i n th e interest s o f al l Queenslanders , particularl y th e 
unborn— 

In introducing th e Bill, I  am conscious of the fact tha t i t will 
place the Queensland Parliament under the closest scrutiny, both 
in Australia an d overseas . We will never be able to legislate on 
this issue to satisfy everyone. But at least we can make a genuine 
and hones t attemp t t o protect th e unborn child . 

The Bill provides for — 
(i) imprisonmen t wit h har d labou r fo r 1 4 year s fo r a  perso n 

attemption t o procure miscarriage; 
(ii) a  woman attempting to procure her own miscarriage would be 

liable to imprisonment fo r thre e months; 
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(iii) a  perso n supplyin g drug s o r instrument s t o procur e a  mis -
carriage would be liable to three years' imprisonment; and 

(iv) a  lawful abortio n i s defined . 
The Bil l also seeks to provid e fo r th e necessit y t o prove tha t a n 

emergency situation exists involving the serious risk of death of the 
woman wit h th e continuatio n o f th e pregnancy . Tw o medica l 
practitioners ar e each require d t o issu e a certificate tha t the y have 
each examined her and that an abortion is necessary to avoid the risk 
of he r death. 

The approval o f the State Director-General o f Healt h i s required 
before an y prosecution ca n be proceeded wit h under the Act. 

"Pregnancies resulting from rap e and incest and those exposing a 
woman to a serious risk of death, a potential suicide or self-inflicte d 
grievous bodil y harm , ar e case s wher e a n abortio n ma y b e 
performed", th e Ministe r said . "Seriou s ris k o f majo r foeta l 
abnormality o r disease also provides legal ground fo r a  termination 
of pregnancy. However, the Bill, in these instances, provides built-in 
conditions.'' 

The rape must have been reported to police within seven days and 
the abortion wil l have to be performed withi n 60 days of the report. 
Also a legally qualified medica l practitioner must have examined the 
woman an d b e satisfie d th e pregnanc y wa s a  resul t o f rape , b y 
obtaining police verification. These conditions also applied to incest-
induced pregnancy . 

For a  foeta l abnormalit y abortion , a  serious risk o f majo r foeta l 
abnormality o r disease must be clearly demonstrated . 

A perso n makin g a  fals e statemen t t o a  docto r o n th e caus e of 
pregnancy, and in order to obtain an abortion, wil l be liable to three 
years' imprisonment . 

(Note: The Bill aroused considerable controversy, and was defeated.) 

Australia —  Adoptio n Bil l 1978 
South This  Bil l seeks to amend the law relating to the adoption of children 
Australia b y -

(i) provision s fo r th e establishment o f a  new Adoption Boar d to 
hear appeal s agains t th e decision s o f Adoptio n Panel s (th e 
Adoption Pane l wil l hav e a s it s member s a  clinica l 
psychologist, a  qualifie d medica l practitione r registere d a s a 
specialist in gynaecology, a  legal practitioner, a  social worker, 
a nominee of the State Department of Community Welfare and 
two member s o f th e publi c wit h a  specia l interes t i n th e 
adoption o f children); 

(ii) providin g tha t th e age s o f th e propose d adoptin g parent s 
should b e not les s than 2 5 nor mor e than 40 at th e time they 
place their names on the Adoption Register , and that they must 
have been married fo r a t leas t fiv e years. 
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Rape 
The Sout h Australia n Parliamen t ha s passed a  Bil l t o amend th e 
State's Criminal Law Consolidation Act which -

(i) make s rape within marriage an offence ; 
(ii) abolishe s the presumption tha t a boy under 1 4 years of age is 

incapable of rape; 
(iii) prohibit s the cross-examination o f an alleged victi m of rap e 

as t o he r previou s sexua l experience s o r moralit y unles s 
permission i s granted by the trial judge; and 

(iv) provide s that the victim of a sexual offence need not appear at 
the preliminary hearing of charges against her alleged assailant 
unless she is directed to do so by the trial judge. 

A husban d wil l not , however , b e guilty of th e rap e or indecen t 
assault o f hi s wif e unles s th e allege d offenc e consiste d of , wa s 
preceded o r accompanie d by , o r wa s associate d wit h assaul t 
occasioning actual bodily harm or a threat of such harm on his wife, 
an act of gross indecency or threat of such an act against his wife, or 
an act calculated seriously and substantialy to humiliate the wife, or 
a threat of such an act, or a threat of the commission of a criminal act 
against any person. 

The Sout h Australia n Governmen t ha s announce d that , i n 
support o f th e legislation , i t wil l establis h a  pane l o f medica l 
practitioners, includin g wome n doctors , t o examin e allege d rap e 
victims, and conduct an education course on the offence o f rape for 
the instruction of the State's Police Force. 

Similar legislation has been introduced by both the Victorian and 
Tasmanian Governments . 

Australia —  Menta l illness 
Tasmania A  Bil l has been introduced into the Tasmanian Legislative Council 

that wil l enabl e th e State' s Attorney-Genera l t o exercis e contro l 
over defendant s wh o are foun d t o be incapabl e o f understandin g 
court proceedings, or who are either insane or referred t o a mental 
hospital for treatment . 

Under th e Bil l to amend th e State's Criminal Code Act 1924 , a 
defendant who has been committed for treatment will be held under 
custody unti l h e i s fit to stand trial . Where , afte r a  period o f two 
years, it is considered that a person will never be able to stand trial, 
the Crow n ma y decid e no t t o procee d wit h th e charg e an d th e 
defendant wil l become a  patient unde r a  restriction orde r an d the 
responsibility of the State's Mental Health Review Tribunal. 

Psychologists Registration Amendment Bill 1979 
This Bill , apar t fro m providin g fo r a  minimu m o f tw o years ' 
experience in the practice of psychiatry and proof of character to the 
State's Psychology Registration Boar d before a  person can practise 
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as a  clinica l psychologist , seek s t o regulat e exhibition s of , an d th e 
practice of , hypnotis m i n th e State . 

The Minister fo r Healt h told the House of Assembly that the regis-
tration requirement s wer e designe d t o protec t th e publi c fro m 
"unscrupulous people" , an d tha t ther e wa s medica l opinio n tha t 
some peopl e suffere d ba d sid e effects fro m bein g use d a s volunteer s 
in a n hypnoti c demonstratio n o n stage . 

Austra l i a— Poison s (Drugs of Addiction) Act 197 6 
Victoria Thi s Act , Which came int o operation o n 31 August 1977 , provides a 

maximum penalt y fo r trafficking i n cannabis of $A4,000 or a term of 
imprisonment o f up to 10 years. The penalties for trafficking i n "hard 
drugs" such as heroin and LSD have been increased to a fine of up to 
$A100,000 or a term of imprisonment of up to 15 years. The penalties 
for mer e possessio n o f illega l drugs are no w $A500 or u p to a year' s 
imprisonment. 

Possession of a quantity of more than 100grams of cannabis is taken 
as prim a faci e evidenc e o f traffickin g i n th e drug . Fo r LS D th e 
specified quantit y i s 0.00 2 grams , an d fo r heroin , morphine , 
methadone an d cocaine , 2.(X) grams each . 

The power s o f th e polic e unde r th e Ac t t o apprehen d suspecte d 
users o r trafficker s o f prohibite d drug s inciud e th e powe r t o sto p 
vehicles and vessels if the police have reasonable grounds of suspicion 
that suc h drug s are being used or trafficked in . 

The Victoria n Ministe r o f Healt h ha s state d tha t th e Victoria n 
Government ma y decriminalis e th e possessio n o f cannabi s afte r 
studying th e findings o f three drug inquirie s on the subject . 

Status o f Childre n (Artificia l Insemination ) Bil l 197 9 
A Privat e Member' s Bil l ha s bee n introduce d int o th e Legislativ e 
Assembly whic h seek s t o legitimate , i n certai n circumstances , 
children conceive d b y artificia l insemination . Th e operativ e par t o f 
the Bil l woul d inser t a  ne w sectio n int o th e Statu s o f Childre n Ac t 
1974 of Victori a i n th e followin g terms — 

5A. (1) A child born t o a  woman durin g her marriage or within ten 
months afte r th e marriag e ha s bee n dissolve d b y deat h o r otherwis e 
being a  child conceive d b y her wit h th e consent o f he r husban d afte r 
artificial inseminatio n wit h seme n donated b y a man no t he r husban d 
shall b e presume d t o b e th e chil d o f it s mothe r an d he r husban d o r 
former husband , a s the case may be. 

(2) Without prejudice to any other mode of proof the production of a 
certificate filed with the Health Commission of Victoria purporting to be 
the certificate o f a legally qualified medica l practitioner who supervised 
the artificial insemination of a woman in the circumstances referred to in 
sub-section (1 ) tha t th e inseminatio n wa s performe d i n thos e circum -
stances with the consent in writing of the woman and her husband on the 
day an d a t th e plac e referre d t o i n th e certificat e shal l b e sufficien t 
evidence of the facts stated i n the certificate . 
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(3) Where th e Healt h Commissio n o f Victori a receive s a  certificat e 
described in sub-section (2) the Commission shall cause it to be filed and 
kept confidential unles s otherwise required by the order of a  court. 

Workers' Compensatio n Bil l 197 9 
This Bil l ha s bee n re-introduce d followin g representation s fro m th e 
labour movemen t tha t th e Bill , whic h wa s originall y introduce d i n 
June 1979 , shoul d b e amended . A s amended , i t no w enable s 
employees who are the victims of hear t diseas e and stroke s to receive 
worker's compensatio n provide d tha t i t ca n b e prove d tha t thei r 
employment mad e a  substantia l contributio n t o thei r physica l 
ailments. 

Child Abus e Bil l 198 0 
This Bill seeks to monitor and control cases of child abuse in Queens-
land. 

The State Minister fo r Healt h sai d new provisions in the legislation 
would ensur e smooth , efficient , implementatio n o f plan s b y th e 
State's Co-ordinatin g Committe e o n Chil d Abuse . 

The Ministe r sai d tha t th e Bil l would requir e medical practitioner s 
who suspected tha t a  child had been maltreated o r neglected to notif y 
immediately a  person authorise d b y the Director-Genera l o f Health . 
Notification woul d provid e a confidential centra l register of childre n 
who were at ris k an d thos e who had bee n abused . Person s in certain 
positions unde r th e Health , Children' s Service s an d Polic e 
Departments would for m Suspecte d Chil d Abuse and Neglec t teams . 
They woul d b e responsibl e fo r actin g o n behal f o f th e Director -
General i n th e car e o f abuse d children . 

The Ministe r sai d tha t ever y tea m woul d includ e a  medica l prac -
titioner, a  socia l worke r an d a  polic e officer . Th e teams ' dutie s 
would includ e ensurin g tha t interventio n wa s justifie d an d co -
ordinated; t o respond t o mandatory notificatio n o f child abuse ; an d 
to provide a  continuing managemen t pla n fo r eac h chil d an d family . 

Australia— Healt h Ac t Amendmen t Ac t 197 8 
Western By  the  amendment -
Australia (i ) a  standar d scal e of penaltie s i s introduced fo r offence s relatin g 

to the sale of food , drugs , therapeutic substances , disinfectant s 
and pesticides ; 

(ii) loca l authorities ar e given th e power t o grant financia l o r othe r 
assistance toward s th e provisio n an d maintenanc e o f com -
munity healt h centre s an d lan d an d building s t o provid e 
practice or living accommodation fo r th e use of private medical 
or denta l practitioners ; an d 
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(iii) exper t statutor y committee s ar e establishe d t o stud y perinata l 
and infan t death s an d anaestheti c deaths . 

Poisons Ac t Amendment  Ac t 197 8 
In orde r t o tighte n contro l ove r th e suppl y o f addictiv e drug s 
authority i s written int o th e Act t o regulate the issue of prescription s 
for drug s o f addictio n an d specifie d drugs . I t i s intende d tha t 
supplies o f addictiv e drug s t o addicte d person s wil l b e confine d t o 
authorised outlet s an d subjec t t o reasonabl e limitation . 

Any perso n wh o contravene s o r fail s t o compl y wit h an y con -
ditions, limitatio n o r restrictio n o f an y notic e give n b y th e 
Commissioner o f Publi c Healt h pursuan t t o regulation s mad e unde r 
the abov e amendmen t wil l b e liabl e t o a  maximu m penalt y o f $50 0 
for a  firs t offenc e an d $3,00 0 fo r a  secon d o r subsequen t offence . 

Bahamas Dangerou s Drug s (Amendment) Ac t 198 0 (No. 1  of 1980 ) 
This Act amends the Dangerous Drugs Act in a number o f importan t 
respects— 

(i) i t amend s s . 2(1 ) (definitions ) b y redefinin g certai n term s — 
e.g. "India n hemp" , i s given a  wider meaning , b y substitutin g 
the word s "an y plan t o f th e genu s cannabis " fo r "th e plan t 
cannabis sativa " i n the original definition . I t also redefines th e 
terms "export" , "import" , an d "i n transit" , takin g int o 
account th e change in the status of th e Bahamas Island s from a 
colony t o a  sovereig n State ; 

(ii) section s 3 , 4 and 7  (which dea l with restriction s o n cultivation , 
importation, exportation , an d prohibitio n o f certain drugs ) ar e 
amended b y th e creatio n o f specifi c offence s i n respec t o f th e 
breach o f thos e sections ; 

(iii) sectio n 8  (whic h make s i t a  crimina l offenc e t o engag e i n 
certain acts ) is amended i n paragraphs (c ) and (d ) by, i n effect' , 
turning th e offence s create d b y thos e paragraph s fro m bein g 
offences o f stric t liabilit y int o offence s requirin g a  menta l 
element. Th e offence s ar e permittin g th e use , o r bein g 
concerned i n th e management , o f premise s fo r th e purpos e o f 
preparation o f opiu m fo r smokin g o r sale ; 

(iv) paragrap h (c ) o f s . 1 0 (whic h deal s wit h th e contro l o f 
manufacture an d sal e o f cocaine ) i s amende d t o exten d it s 
application t o registere d dentist s an d license d veterinar y 
surgeons; 

(v) sectio n 1 6 (whic h deal s wit h dangerou s drug s i n transit ) i s 
strengthened b y th e creatio n o f a  specifi c offenc e fo r th e 
breach o f tha t section , an d provisio n i s mad e fo r th e 
mandatory seizur e an d forfeitur e t o th e Crow n o f th e subjec t 
matter o f th e offence ; 
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(vi) a  ne w Par t VA , restrictin g o r prohibitin g th e possessio n an d 
supply o f dangerou s drug s bu t wit h saving s i n th e cas e o f 
qualified an d authorise d persons , i s also introduced ; 

(vii) th e Ac t a s a  whol e i s furthe r strengthene d b y th e inclusio n o f 
two ne w section s 27 A an d 27 B which giv e a  genera l powe r o f 
seizure o f bot h th e subjec t matte r o f th e offenc e an d article s 
used i n connectio n wit h th e offence . 

Bangladesh Pharmac y Ordinance , 197 6 (XIII/76) 
This Ordinanc e provide s fo r th e estalishmen t o f a  Counci l t o b e 
known a s th e Pharmac y Counci l o f Bangladesh , whos e function s 
shall be — 

(i) t o prescrib e subject s for , an d approv e course s o f stud y an d 
practical training in, pharmacy for the purpose of admission to 
examinations t o be approve d b y it ; 

(ii) t o prescribe condition s an d procedur e fo r admissio n t o suc h 
examinations; 

(iii) t o recognise degrees or diplomas in pharmacy for the purpose 
of registratio n a s pharmacists; an d 

(iv) t o registe r pharmacist s an d gran t certificate s o f registratio n 
and t o prepar e an d maintai n registe r o f pharmacist s an d 
apprentices i n pharmacy . 

The purpose o f the Ordinance i s to regulate practice in pharmacy 
and to make registration a s a pharmacist a  pre-requisite for practic e 
so tha t person s no t properl y qualifie d ma y be excluded . 

Environment Pollutio n Contro l Ordinanc e 197 7 (Ord . no . XII I o f 
1977) 
This la w provide s fo r th e control , preventio n an d abatemen t o f 
pollution o f th e environmen t o f Bangladesh . I t envisage s consti -
tution o f a  Boar d t o b e calle d th e Environmen t Pollutio n Contro l 
Board, th e function s o f whic h shall , inte r alia , be — 

(i) t o formulat e policie s fo r th e control , preventio n an d abate -
ment o f pollutio n o f the environment ; 

(ii) t o suggest , measure s fo r th e implementatio n o f it s policies . 
Further, fo r th e purpos e o f th e executio n o f th e policie s o f th e 

Board ther e shal l b e a n implementatio n cel l consistin g o f suc h 
officers an d employee s a s th e Governmen t ma y determine . A 
Director appointe d b y the Government shal l be the executive hea d 
of th e implementatio n cell , an d shal l b e responsibl e fo r th e imple -
mentation o f th e project s approve d b y the Governmen t an d o f th e 
policies formulated b y the Board. The Director shall have the power 
to require , b y orde r i n writing , an y perso n o r commercia l o r 
industrial undertakin g t o adop t suc h measure s fo r th e prevention , 
control an d abatemen t o f pollutio n o f th e environment , an d t o 
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furnish suc h informatio n relatin g thereto a s may b e specified i n the 
order; failur e t o compl y wit h suc h orde r o r wher e a n appea l i s 
preferred unde r s . 8(2 ) o f th e Ordinanc e wit h th e fina l decisio n 
thereon, shal l b e punishabl e wit h imprisonmen t fo r a  term o f up to 
one year , o r wit h fin e o f u p to fiv e thousan d Taka , o r both . 

Prevention o f Malari a (Special Provisions ) Ordinanc e 197 8 (No. I V 
of 1978 ) 
This Ordinanc e provide s for , inte r alia — 

(i) formulatio n o f scheme s an d adoptio n o f co-ordinate d 
measures fo r preventio n o f malaria ; 

(ii) layin g down th e polic y i n accordance wit h whic h th e Director -
ate o f Healt h Service s shal l execut e an y suc h scheme s o r 
measures; an d 

(iii) evaluatio n an d assessmen t o f th e execution o f th e schemes and 
measures. 

A schem e o r measur e formulate d o r adopte d ma y relat e t o -
la) th e sprayin g o f building s an d othe r premise s wit h insecticides ; 
(b) th e surve y o f th e country ; 
(c) th e medica l examinatio n o f th e people ; 
(d) th e treatmen t o f person s sufferin g o r suspecte d t o b e sufferin g 

from malaria ; 
(e) th e delimitatio n o f malariou s area s fre e fro m malari a an d 

measure t o preven t appearanc e o r re-appearanc e o f malari a i n 
the latte r areas ; an d 

(0 suc h othe r measure s considere d necessar y fo r carryin g ou t th e 
purposes o f thi s Ordinance . 

Under th e provision s o f thi s Ordinanc e th e Governmen t o r an y 
person authorise d b y i t i n thi s behal f may , b y order — 
(a) requir e an y perso n t o underg o medica l examinatio n an d treat -

ment; 
(b) requir e ever y perso n havin g knowledg e o r informatio n o f an y 

case o f malari a o r suspecte d malari a t o repor t th e cas e t o an y 
specified authority ; 

(c) requir e every perso n comin g fro m a  malarious area and enterin g 
a malaria-fre e are a t o repor t fo r examinatio n a t th e neares t 
malaria detectio n pos t o n arriva l a t th e destination ; 

(d) requir e an y employe r i n the distric t o f Chittagon g Hil l Tract s t o 
furnish t o th e neares t malari a detectio n pos t particular s o f hi s 
employees comin g fro m an y othe r distric t s o tha t necessar y 
measures fo r thei r protectio n agains t malari a ma y b e adopted ; 

(e) prohibi t fro m washing , white-washing , plastering , paintin g o r 
the application o f any other surfac e treatmen t t o any building o r 
other premise s spraye d wit h insecticid e durin g a  perio d o f fiv e 
months fro m suc h spraying ; an d 
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(0 prohibi t th e doin g o f anythin g wit h respec t t o an y engineering , 
agricultural and industria l project s which may increase the extent 
and sprea d o f malaria . 

Contravention o f an y provisio n o f thi s Ordinanc e i s punishabl e 
with imprisonmen t fo r thre e months o r a  fine  o f Tak a 500 , or both . 

International Centr e fo r Diarrhoea l Diseas e Research , Banglades h 
Ordinance 197 8 (LI o f 1978 ) 
This Ordinanc e provide s fo r th e establishmen t o f a n internationa l 
centre fo r diarrhoea l researc h i n Banglades h wit h multinationa l 
scientific collaboratio n an d financia l contribution s t o conduc t 
research i n diarrhoea l disease s an d relate d subjects . 

The aim s an d objective s o f th e Centr e ar e declare d t o b e -
(a) t o functio n a s a n institutio n t o undertak e an d promot e study , 

research an d disseminatio n o f knowledg e i n diarrhoea l disease s 
and th e directl y relate d subjec t o f nutritio n an d fertilit y wit h a 
view to developing improve d method s o f healt h car e and fo r th e 
prevention an d contro l o f diarrhoea l disease s an d th e improve -
ment o f publi c healt h programme s wit h specia l relevanc e t o 
developing countries ; 

(b) t o provid e facilitie s fo r trainin g t o Bangladesh i an d othe r 
nationals i n area s o f th e Centre' s competenc e i n collaboratio n 
with nationa l an d internationa l institutions , bu t no t t o includ e 
the conferrin g o f academi c degrees . 

An Interi m Internationa l Committe e i s constituted fo r th e purpos e 
of assistin g i n th e establishmen t o f th e Centre . Th e Interi m 
Committee consist s of th e United Nation s Developmen t Programm e 
(Chairman) an d th e followin g initia l members : Th e Governmen t o f 
Australia, th e Governmen t o f Bangladesh , th e Governmen t o f th e 
United Kingdom , th e Governmen t o f th e Unite d State s o f America , 
the For d Foundation , th e Internationa l Developmen t Researc h 
Centre, th e Unite d Nation s Fun d fo r Populatio n Centre , th e Unite d 
Nations Fund fo r Populatio n Activities , the United Nation s Children 
Fund an d th e Worl d Healt h Organisation . 

The Interi m Committe e i s require d t o tak e step s t o establis h a 
Board an d woul d stan d dissolve d whe n th e Boar d firs t meets , unles s 
the Board otherwis e resolves . The Boar d wil l consist o f 1 6 members: 
three nominate d b y the Governmen t o f Bangladesh ; on e nominate d 
by the WHO; eleve n chose n initiall y b y the Interi m Committe e fro m 
amongst it s members ; an d th e Directo r o f th e Centre . Provisio n i s 
made t o ensur e adequat e representatio n b y develope d an d 
developing countries . 

The genera l direction , managemen t an d administratio n o f th e 
affairs o f th e Centr e wil l res t i n th e Boar d whic h wil l hav e ful l 
authority t o determin e an d execut e th e policie s an d undertaking s o f 
the Centr e withi n th e framewor k o f th e Ordinance . 
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Other provisions relate to the procedure at meetings of the Board, 
the establishment o f Committees , financia l matters , and immunities 
and privileges . 

Medical and Dental Council Act 1980 (No. XVI of 1980 ) 
This Ac t repeal s and , wit h certai n modification , re-enact s th e 
Medical Counci l Ac t 1973 , t o provid e fo r th e constitutio n o f a 
Medical and Denta l Council, t o regulate the registration o f medica l 
practitioners an d dentist s an d t o establis h a  unifor m standar d o f 
basic and hig h qualifications fo r medicin e and dentistry . 

The Counci l i s a  bod y corporat e an d consist s o f ex-officio , 
nominated an d electe d member s representin g a  wid e variet y o f 
interests, including the teaching and practising professions. There is 
provision fo r an Executive Committee of the Council which consists 
of seve n members , fiv e o f who m ar e to b e elected b y the Counci l 
from amongs t it s members. 

The Ac t make s provisio n fo r th e recognitio n o f medica l 
qualifications grante d b y medica l institution s i n an d outsid e 
Bangladesh. Th e Counci l i s empowered t o ente r int o negotiation s 
with appropriat e authoritie s i n an y Stat e o r countr y outsid e 
Bangladesh for settling a scheme of reciprocity for the recognition of 
medical qualification s an d t o amend , i n pursuanc e o f an y suc h 
scheme, the Schedule showing qualifications grante d b y institutions 
outside Bangladesh so as to include any medical qualification whic h 
the Council ha s decided to recognise. 

The Ac t als o make s provisio n fo r th e recognitio n o f denta l 
qualifications granted by dental institutions in or outside Bangladesh 
and fo r th e registration o f medica l licences or diplomas granted by 
medical institutions in or outside Bangladesh . 

The Counci l i s empowere d t o requir e th e medica l an d denta l 
institutions i n Banglades h whic h trai n fo r o r gran t degrees , 
qualifications, licence s or diplomas to furnish suc h information as to 
courses of study and examinations as it may consider necessary. It is 
obligatory fo r th e Executiv e Committe e t o appoin t medica l an d 
dental inspectors to attend at any or all of the examinations held by 
medical or dental institutions for the purpose of granting recognised 
medical o r denta l qualifications , o r in respect o f whic h recognitio n 
has been sought . 

Procurement o r attempt to procure by any person to be registered 
under th e Act a s a medical practitioner o r dentis t b y means of any 
false o r fraudulen t representatio n o r declaration, eithe r orall y or in 
writing i s punishable by imprisonment, o r by a fine . 
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Belize Mea t and Livestoc k Ordinance 197 7 
This Ordinanc e establishe s a  Mea t an d Livestoc k Commissio n 
whose purpos e i s t o overse e th e breeding , grading , impor t an d 
export, slaughter , an d packin g of livestoc k wit h a  view to maintain -
ing quality i n a fast growin g export field . Th e Commission collect s a 
cess o n al l cattl e sol d fo r slaughte r o r export . Th e Ordinanc e als o 
sets u p a  Livestoc k Producer s Associatio n whos e purpos e i s th e 
promotion, encouragemen t an d developmen t o f th e breedin g o f 
better livestoc k b y providin g technica l advis e an d informatio n an d 
the promotio n o f cooperatio n an d goodwil l amon g producer s an d 
exporters. Membershi p of the Association i s open to all producers of 
livestock. Th e Associatio n als o negotiate s th e price s t o be pai d fo r 
cattle b y companies purchasin g the m fo r slaughter . Th e cost s of th e 
Commission an d th e Association ar e t o be me t b y monies collected 
by way of cess. The account s of the Commission ar e to be submitte d 
to th e Ministe r t o be lai d befor e th e Nationa l Assembly . 

Dentists (Amendment) Bil l 197 9 
This Bil l seeks to amend th e principal Ordinanc e (Cap. 81 ) to permi t 
trained denta l auxiliaries specifically authorise d b y the Chief Medica l 
Officer t o extrac t teeth . 

Bermuda Medica l Practitioner s Amendmen t Ac t 198 0 (No. 6 6 of 1980 ) 
This amendin g Ac t provide s fo r th e establishmen t o f th e Bermud a 
Medical Council . Th e Counci l i s empowered , inte r alia , t o registe r 
medical practitioner s an d specialist s a s well as to strike of f th e name of a 
registered medica l practitione r i f th e Counci l i s of th e opinio n tha t suc h 
practitioner i s unfit, b y reason o f a  defect o r defects i n his personal char -
acter o r b y reaso n o f hi s habitua l inefficienc y o r habitua l negligenc e t o 
continue t o hav e hi s name o n th e register . I n the cas e o f a  specialist , th e 
Council i s require d t o consider , o n th e expir y o f on e yea r afte r regis -
tration, whethe r h e shoul d continu e t o b e treate d a s such . 

Canada Socia l Service s Financin g Bil l 
In March 197 8 the Federal and Provincia l Minister s of socia l service s 
reached a n agreemen t o n a  proposa l t o bloc k finance , th e federa l 
contribution t o the cost o f socia l services in Canada whic h wil l result 
in a  ne w Socia l Service s Financin g Act . Th e service s t o b e finance d 
under th e propose d Ac t includ e crisi s interventio n services , infor -
mation an d referra l services , famil y plannin g services , meal services , 
employment-related services , transportatio n service s fo r th e 
disabled, children' s services , rehabilitatio n services , socia l inte -
gration services , da y car e service s fo r children , da y car e service s fo r 
adults, hom e suppor t services , counsellin g services , an d certai n 
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developmental an d preventativ e service s t o communities . Th e Ac t 
would cove r socia l service s developmenta l activities , th e 
administration o f socia l services, the administration o f nursing hom e 
and adul t residentia l services, and the administration o f public assist-
ance. 

A separate Rehabilitatio n Fun d i s proposed t o provide conditiona l 
cost-sharing i n the moun t o f $5 0 million ove r a  period o f fiv e years , 
for th e developmen t o f rehabilitatio n facilitie s an d capita l expendi -
ture programme s whos e purpose i s to integrat e th e disabled int o th e 
community. 

Under th e block financin g arrangement , financia l contribution s t o 
the province s ar e determine d b y a  formul a whic h include s curren t 
expenditures o n socia l services , a n annua l escalatio n base d o n 
changes i n th e gros s nationa l produc t an d th e population , a n 
additional amoun t t o provid e fo r mor e comprehensiv e coverage , 
(first payabl e i n 1979-80 ) an d a  levellin g adjustmen t tha t woul d 
gradually eliminat e over a  ten-year period , th e provincial difference s 
above o r belo w th e nationa l averag e contribution b y Canada s o tha t 
at th e en d o f th e perio d eac h provinc e woul d b e receivin g th e sam e 
per capita amount . A  similar fundin g arrangemen t ha s been in effec t 
since 197 7 fo r healt h services . 

There are two conditions which the provinces would be required t o 
meet unde r th e bloc k fundin g arrangement -
(a) a  provinc e canno t impos e o n Canadia n citizen s o r lande d 

immigrants, a  period o f residence in a province or in Canada as a 
prerequisite fo r receivin g a  socia l service , an d 

(b) a  provinc e mus t provid e th e federa l governmen t wit h 
comparable cos t an d programm e dat a o n an annual basi s fo r th e 
services bein g bloc k funded . 

The legislatio n provide s tha t th e Federa l payment s wil l be guaran -
teed fo r fiv e years. The Minister wil l be authorised a t any time after 1 
April 198 0 t o giv e notic e o f intentio n t o terminat e bloc k financin g 
three year s fro m th e dat e o n whic h suc h notic e i s given . 

The Federa l gòvernmen t wil l continue t o shar e 5 0 per cen t o f th e 
provinces' cost s o f providin g socia l assistanc e direc t t o individuals , 
and fo r thi s purpos e wil l retai n th e Canad a Assistanc e Plan . 

Canada —  Menta l Healt h legislatio n 
Nova Scoti a Th e amendment s mad e t o th e Publi c Hospital s Ac t o f Nov a Scoti a 

(re-titled th e Hospital s Act ) b y Chapte r 4 5 o f th e Statute s o f 1977 , 
came into force on 1  Apri l 1979 . The major portio n o f that Act mad e 
far-reaching ne w provision s governin g th e admissio n int o hospital s 
and treatmen t o f patient s sufferin g fro m psychiatri c disorders , 
designed t o safeguar d an d protec t thei r rights. ] A n articl e o n thes e 
innovations b y Lorn e E . Rozovsky , unde r th e titl e "Ne w Develop -
ments i n Nova Scoti a Psychiatri c Legislation " ha s been publishe d i n 
[1979] 5  Dalhousi e La w Journa l 505. ) 
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The new provisions have the following principa l feature s -
(i) every person admitted to a psychiatric facility i s first admitted 

as a person under observation, and not as a patient. He must be 
examined b y a  physicia n o f th e facilit y withi n 2 4 hour s o f 
admission and by a psychiatrist within three days of admission. 
The period of observation can last no longer than seven days; 

(ii) involuntar y admission fo r observatio n ca n only occur b y one 
of the following mean s -
(a) a  person may be detained in a hospital fo r observation on 

the basi s o f tw o medica l certificates , eac h signe d b y a 
physician wh o ha s examine d th e person . Eac h certificat e 
must state that the physician has reasonable and probabl e 
grounds t o believ e tha t th e perso n suffer s fro m a  psy -
chiatric disorder, that he should be admitted to the facility 
because he requires the in-patient service s there, and tha t 
he requires care that cannot be adequately provided outside 
the facility becaus e he is a danger to his own safety or the 
safety o f others , 

(b) a  magistrate may direct two physicians to examine a person 
and determine whether the person's mental health justifie s 
the completio n o f medica l certificate s fo r involuntar y 
admission to hospital. If the person cannot be examined by 
the physicians, the magistrate may issue a warrant fo r th e 
person's apprehensio n an d direc t tha t a  medica l examin -
ation be performed. Thi s examination ma y take place in a 
hospital, medica l facility , physician' s office , o r othe r 
suitable place , bu t no t a  jai l o r locku p unles s n o othe r 
suitable place is available, 

(c) i f a  peace officer ha s reasonable and probabl e grounds to 
believe tha t a  person suffer s fro m a  psychiatri c disorder , 
and is a danger to his own safety or the safety of others, or 
is committing o r abou t t o commi t a n indictabl e offence , 
the officer ma y take the person to an appropriate place for 
medical examination. The physicians examining the person 
determine whethe r medica l certificate s shoul d b e 
completed fo r involuntar y admissio n t o hospital . Ever y 
peace officer wh o apprehends a person under these circum-
stances must file a report with the Attorney-General within 
24 hours of the apprehension; 

(iii) followin g th e observatio n period , a  perso n wil l eithe r b e 
released, admitte d a s a n informa l patien t o r admitte d t o 
hospital as a formal patient ; 

(iv) if , durin g th e initia l seve n day s observatio n period , a  psy -
chiatrist on the staff o f the facility makes a written declaration 
stating tha t th e perso n suffer s fro m a  psychiatri c disorde r 
(defined a s meanin g an y diseas e o r disabilit y o f th e min d 
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including alcoholism and drug addiction) and i s a danger to his 
own safet y o r th e safet y o f others , th e perso n wil l continue t o 
be detained i n the facilit y fo r treatmen t a s a forma l patient . I f 
no declaration has been completed, the person must be released 
from th e facilit y unles s h e wishe s t o remai n a s a n informa l 
patient; 

(v) i f the mandatory examinatio n b y a psychiatrist determine s tha t 
a patien t i n a hospital i s capable of consenting to treatment , n o 
treatment ca n b e give n withou t hi s consent . I f a  patien t i s 
found t o b e incapabl e o f consenting , treatmen t ca n onl y b e 
given upon obtainin g the consent o f his guardian i f he has one, 
or i f he does not , upo n obtainin g consen t o f his spouse or nex t 
of kin , or where they are not available , upon obtainin g consen t 
of th e Publi c Trustee. This examination, t o determine capacit y 
of consent to treatment, mus t occur at leas t every three month s 
for th e firs t yea r durin g whic h th e perso n i s a  patient , an d a t 
least onc e ever y 1 2 months thereafter ; 

(vi) provisio n i s made to allow an appropriate perso n t o administe r 
a patient' s estat e i f a  psychiatris t o n th e staf f o f th e hospita l 
determines tha t th e perso n i s no t competen t t o administe r i t 
himself. A n examinatio n t o determin e a  patient' s competenc e 
to administe r hi s estat e mus t b e performe d a t leas t onc e ever y 
three month s fo r th e firs t yea r durin g whic h th e perso n i s a 
patient an d a t leas t onc e ever y 1 2 months thereafter ; 

(vii) n o psychosurger y ca n b e performe d unles s th e patien t t o b e 
treated consents , ha s bee n assesse d a t a  speciall y designate d 
facility, th e treatmen t ha s bee n recommende d b y tw o 
independent psychiatrist s a s wel l a s th e patient' s persona l 
psychiatrist, an d i s performe d a t a  speciall y designate d 
hospital. I n addition , al l proposal s fo r psychosurger y mus t b e 
reviewed b y an independent Revie w Board to make certain tha t 
the regulation s governin g i t hav e been followed . I f th e patien t 
is no t capabl e o f consenting , consen t mus t b e obtaine d fro m 
his guardian , spouse , nex t o f ki n o r th e Publi c Trustee ; 

(viii) a  Revie w Boar d o f no t les s than thre e member s i s establishe d 
and give n authorit y to : determin e whethe r a  patien t shoul d 
continue t o b e hel d unde r forma l admission ; revie w 
declarations o f capacit y t o consen t t o treatment , declaration s 
of competency to administer an estate; make recommendation s 
respecting the treatment o r care of any patient; advise on where 
a patien t ca n receiv e th e bes t treatment ; an d t o determin e 
whether al l requirement s hav e bee n me t befor e psychosurger y 
is performed a t any time. Subject t o certain restrictions , it must 
make suc h a  revie w a t th e reques t o f (a ) th e patient , (b ) an y 
person authorise d b y th e patien t t o ac t o n hi s behalf , (c ) th e 
administrator o f th e facility , (d ) th e medica l directo r o f th e 
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facility, (e ) th e administrato r o f psychiatri c menta l healt h 
services o f th e Province , o r ( 0 th e Ministe r o f Health . I n 
addition, the Review Board must review the file of each patient 
detained under a declaration of formal admission at least once 
every six months for the first two years during which the person 
is a  patient , an d a t leas t onc e ever y 1 2 months thereafter , 
regardless of whether or not the patient asks for such a review. 
The Revie w Boar d ma y conduc t a  hearin g whe n reviewin g a 
patient's file and the patient may be represented by his lawyer, 
or some other person ; 

(ix) th e Act gives a person under observation, or a patient, the right 
to send mail freely and have reasonable access to letter writing 
materials and stamps. The administrator of the hospital may be 
present a t th e opening o f mai l and remov e harmful contents . 
There i s als o th e righ t t o mak e an d receiv e unmonitore d 
telephone calls , except tha t outgoin g call s may be prohibited 
where, i n th e opinio n o f a  psychiatrist , thi s woul d b e 
detrimental to the person making the calls or to others. Visitors 
are allowe d a t al l reasonabl e time s an d circumstances . Th e 
facility mus t pos t patients ' right s and , a t a  patient' s request , 
provide assistanc e i n understandin g them , i n contactin g a 
lawyer and i n applying fo r a  review by the Review Board; 

(x) hospita l record s ar e confidentia l an d ordinaril y ma y b e 
examined onl y wit h th e patient' s consent . Exception s t o thi s 
rule includ e hospita l staff , a  patient' s physician , th e courts , 
and th e Ministe r o f Health . A  hospita l o r a  physicia n ma y 
refuse to make information i n a patient's records available if he 
has reasonabl e ground s t o believ e i t woul d b e agains t th e 
patient's bes t interest s to do so; 

(xi) an informal patient is discharged in the same way as a patient is 
discharged fro m an y hospital ; tha t is , he may leave either on 
the advice of hi s physician, o r against medica l advice; 

(xii) a  formal patient may be discharged only by a psychiatrist of the 
hospital. However, the patient, his guardian, his spouse, or the 
next of kin may apply to the Review Board, or to a judge of the 
County Cour t fo r a n order fo r discharge ; 

(xiii) a  patient may be transferred to another facility if it is in his best 
interest t o be so transferred, o r i f he is a resident o f th e area 
served b y th e othe r facility . Th e neares t relativ e mus t b e 
notified o f the transfer i f the patient s o desires. 

Canada— Publi c Health Act (1980) 
Prince Edwar d Thi s Act , whe n proclaimed , wil l replac e th e Publi c Healt h Act , 
Island R.S.P.E.I . 1974 , Cap . P.29 , an d als o th e Venerea l Diseas e 

Prevention Act, R.S.P.E.I. 1974 , Cap. V-2. The background to, and 
the philosoph y of , th e legislatio n wa s explaine d i n th e followin g 
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terms, i n th e Explanator y Note s whic h accompanie d it s intro -
duction— 

It ha s bee n prepare d b y th e Departmen t o f Healt h wit h advisor y 
consultation fro m mos t othe r provincia l departments , member s o f 
professional (medical , nursing ) an d trad e (restaurant , dairy , tourism ) 
associations, municipa l healt h officials , lega l counsel , federa l public -
health specialists and comparable legislatio n fro m al l across Canada. 

The existing Public Health Act's last significant revisio n was in 1951, 
but its essential character dates from the 1920's and 30's when there was 
little provincia l governmen t an d publi c healt h mean t rudimentar y 
sanitation and suppression o f epidemic diseases: smallpox and measles, 
tuberculosis and typhoi d fever . Becaus e of thi s origin and half-centur y 
history, th e Ac t i s cluttere d wit h anachronisms , ramblin g appendag e 
clauses and procedural details. More important, it s basic concept of the 
communal healt h an d th e rol e o f healt h officer s a s needle-givin g an d 
privy-policing simply does not address the greater part of what has come 
in the past decade to be recognized a s "Health" . 

Thus thi s bil l embodie s a  philosoph y tha t include s health-car e 
services, research and professional education , safety, rehabilitatio n and 
positive lifestyl e promotion : publi c healt h i s no t merel y contagious -
disease contro l bu t touche s an y conditio n whic h ma y affec t th e well-
being o f a  significan t elemen t o f th e province' s population . Thoug h 
broader i n concept, th e bill i s much shorte r becaus e of th e deletion of 
many obsolete specifics and a more sensible organization. It has been de-
particularized i n several areas, leaving much of the detail, especially for 
the now rare threats such as tuberculosis (20 sections in the current Act), 
to b e fleshe d out , an d adapte d accordin g t o changing condition s an d 
newly significant disease s or problems , in the form o f regulations . 

The Publi c Healt h Ac t i s the fundamenta l legislativ e authorit y fo r 
most o f an y departmen t o f health' s routin e activities . An d i t mus t a t 
base mak e provisio n fo r strong , direc t authorit y s o tha t immediat e 
action ca n b e taken t o protec t th e public' s healt h i n time s o f danger . 
That i s the basi s o f ever y Publi c Healt h Act , fo r althoug h the y hav e 
fortunately subside d ove r recen t decades , th e chain-reaction threat s t o 
the community's healt h do still exist. 

Canada— A n Ac t t o secure the handicapped i n the exercise of thei r rights 1978 
Québec Th e mai n inten t o f thi s Act i s to ensure handicapped person s the ful l 

and equa l recognitio n an d exercis e of th e rights and freedom s share d 
by al l citizens . A  handicappe d perso n i s an y perso n limite d i n th e 
performance o f norma l activitie s wh o i s suffering, significantl y an d 
permanently, fro m a  physical o r menta l deficiency , o r wh o regularl y 
uses a n orthopedi c devic e o r a  prosthesi s t o palliat e hi s handicap . 

This act establishe s a  board t o provide services to the handicappe d 
(the Office  des  personnes handicapées  du  Québec ), whic h wil l see to 
the co-ordinatio n o f th e service s provide d fo r th e handicapped , 
inform an d advis e handicapped persons , promot e thei r interest s an d 
facilitate thei r educational , vocationa l an d socia l integration . 
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The Boar d (Office)  wil l b e empowere d t o gran t subsidie s t o pro -
motional organization s mainl y devote d t o the assertion o f th e right s 
and promotio n o f th e interests of th e handicapped. I t may also issue 
"adapted wor k centre " certificate s t o association s o r organisation s 
employing, i n majority , handicappe d person s incapabl e o f workin g 
under ordinary conditions , t o allow them to utilize and develop thei r 
capacity fo r wor k unde r appropriat e workin g conditions . 

This Ac t provide s variou s measure s designe d t o ensur e th e edu -
cational, vocationa l an d socia l integratio n o f th e handicappe d per -
son. For that purpose , the Act provides, in particular, fo r th e formu -
lation an d carryin g ou t o f servic e programme s whic h mus t tak e 
account o f th e fre e choic e o f eac h perso n benefitin g fro m suc h pro -
grammes. Th e boar d (Office)  ma y gran t materia l assistanc e t o a 
handicapped perso n fo r th e carrying ou t o f a  service programme, i n 
proportion t o hi s needs . I t ma y als o ente r int o a  contract , wit h an y 
employer an d a  handicappe d perso n eligibl e fo r a  servic e pro -
gramme, fo r th e vocationa l integratio n o f suc h perso n int o th e 
labour market . 

This Ac t provide s tha t th e boar d (Office)  wil l b e empowere d t o 
grant subsidie s to an employer t o allow him to adapt job openings t o 
the capacitie s o f a  handicappe d perso n o r t o otherwis e promot e hi s 
employment. I t requires any employer havin g 50 employees or more , 
in co-operatio n wit h th e representativ e o f th e associatio n o f 
employees wher e tha t i s th e case , t o submi t a  programm e fo r th e 
hiring o f handicappe d person s t o th e boar d (Office)  fo r approval . 

This Ac t require s certai n publi c transpor t companie s an d ever y 
telephone undertakin g governe d b y th e Publi c Servic e Boar d (th e 
Régie des  services  publics)  t o submi t t o th e Ministe r o f Transpor t 
(the ministre  des  transports)  o r t o th e Ministe r o f Communication s 
(the ministre  des  communications),  a s th e cas e ma y be , a  develop -
ment programm e designe d t o ensur e handicappe d person s acces s t o 
means o f transportatio n an d telephon e service s withi n a  reasonabl e 
time. Moreover , ever y owne r o f a n immoveabl e no t subjec t t o th e 
Building Code wil l be required t o submi t t o the approval o f Ministe r 
of Labou r an d Manpowe r (th e ministre  du  travail  et  de  la 
main d'oeuvre ) a  development programm e designe d t o ensure withi n 
a perio d o f fiv e years , accessibilit y t o hi s immoveabl e fo r handi -
capped persons . Th e Government , b y Regulation , ma y exemp t 
certain types of classes of submitting a  development programme . Th e 
Minister o f Labou r an d Manpowe r (th e ministre  du  travail  et  de  la 
main d'oeuvre ) wil l als o b e empowere d t o exemp t th e owne r o f a n 
immoveable fro m submittin g a  programme , i n certai n cases . 

This Ac t amend s variou s existin g laws , i n particular , th e Charte r 
of Huma n Right s an d Freedoms , t o provid e tha t ther e b e n o dis -
crimination agains t a  person on the ground tha t h e is handicapped o r 
uses an y devic e a s a  palliativ e t o hi s handicap . Thi s amendmen t i s 
accompanied wit h th e transitiona l provision s necessar y t o allo w 
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handicapped person s acces s t o immoveables , mean s o f transpor -
tation an d telephon e services . 

The Municipal Code , the Cities and Towns Act and th e charters of 
certain municipalitie s ar e amended t o provid e tha t th e construction , 
reconstruction o r relocatio n o f sidewalk s mus t b e s o don e b y 
municipal corporation s a s to facilitat e acces s to them and thei r utiliz -
ation b y handicappe d persons . Th e Act s establishin g transi t com -
missions ar e amende d t o compe l thes e commission s t o se t u p a 
special transi t syste m fo r handicappe d person s unabl e t o us e th e 
regular publi c transi t system , o r se e that suc h a  system i s organised . 

The Collectiv e Agreemen t Decree s Ac t i s amende d t o mak e i t 
applicable t o th e wor k performe d b y a  blin d employe e o r a n 
employee whos e physica l o r menta l capacitie s ar e limited . 

The Minimu m Wag e Ac t i s amende d t o preven t th e Minimu m 
Wage Commissio n (th e Commission  du  salaire  minimum)  fro m 
imposing, o n a n employe e whos e physica l o r menta l capacitie s ar e 
limited, workin g condition s othe r tha n thos e provide d i n it s 
ordinances. 

Finally, th e Ac t provide s tha t handicappe d person s aggrieve d 
pursuant t o certain decision s of th e board (Office)  wil l be entitled t o 
appeal fro m suc h decision s t o th e Socia l Affair s Commissio n (th e 
Commission des  affaires  sociales),  an d tha t th e Ac t t o ensur e th e 
handicapped i n th e exercise s o f thei r right s wil l b e bindin g o n th e 
Crown. 

An Ac t respectin g Occupationa l Healt h an d Safet y (1979 ) 
The purpos e o f thi s Ac t i s t o provid e mechanism s fo r worker -
employer participatio n i n eliminatin g cause s o f wor k accident s an d 
occupational diseases . I n tha t regard , i t set s fort h th e right s an d 
obligations o f thos e workers , employers , owner s an d supplier s wh o 
are mad e subjec t t o th e Act . 

The righ t o f a  worker t o work condition s tha t hav e proper regar d 
for hi s health , safet y an d physica l well-bein g i s recognised, a s i s his 
right t o refus e t o perfor m wor k shoul d h e have reasonabl e ground s 
for believin g tha t suc h wor k woul d endange r hi s health , safet y o r 
physical well-bein g o r woul d expos e another perso n t o suc h danger . 
That righ t o f refusa l canno t b e exercised , however , i f hi s non -
performance o f the work put s the life, health, safety o r physical well-
being o f anothe r i n immediat e danger , o r i f th e condition s unde r 
which th e work i s to be performed ar e conditions normal t o his type 
of work . A  worke r als o ha s th e righ t t o protectiv e re-assignmen t o f 
duties in the case where his exposure to a  contaminant i s a danger t o 
him i n hi s presen t stat e o f health . 

A pregnan t worke r i s entitle d t o protectiv e re-assignmen t wher e 
her wor k condition s presen t physica l dange r t o he r unbor n chil d o r 
to herself. A woman i s also entitled to protective re-assignment i f her 
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work condition s ar e suc h tha t the y constitut e a  dange r t o th e chil d 
she i s breast-feeding . 

The Act provides for the creation of one or more health and safet y 
committees i n certai n categorie s o f establishments , determine s thei r 
composition an d th e mod e o f appointmen t o f th e members , thei r 
functions an d th e frequenc y o f meetings . Provisio n i s also made fo r 
the appointment o f safety representative s from amon g the workers in 
certain categorie s o f establishment s an d thei r function s ar e defined . 

Joint sector-base d association s ma y b e established t o provid e th e 
workers and employer s o f th e sector concerned wit h training , infor -
mation an d counsellin g service s i n matter s o f occupationa l healt h 
and safety . 

The publi c healt h establishment s ar e give n responsibilit y fo r 
organising an d dispensin g healt h service s a t th e workplace . Th e 
functions o f the employer, the health and safety committee, the com-
munity health department , th e hospital centre , the Minister of Socia l 
Affairs an d th e Commissio n d e l a sant é e t d e la  sécurit é d u travai l 
(occupational healt h and safety commission ) are prescribed in regard 
to th e preparatio n an d implementatio n o f healt h programmes . Th e 
mode of appointmen t o f th e physician i n charge of health service s in 
an establishmen t an d th e conten t o f a n establishment' s particula r 
health programme are provided for . Th e health services existing at 20 
June 197 9 (the dat e whe n th e Ac t i n Bil l form was  introduced) ma y 
be recognise d b y a  hospita l centr e insofa r a s the y ar e equivalen t t o 
those envisage d i n th e Act . 

A ne w agenc y i s established calle d th e Commissio n d e l a sant é e t 
de la  sécurit é d u travai l (mentione d above) ; i t replace s th e Com -
mission de s accident s d u travai l d u Québe c (Québe c Workmen' s 
Compensation Commission ) and has responsibility fo r implementin g 
the occupational health and safety plan . The Commission i s adminis-
tered b y a  boar d o f director s wit h equa l employe r an d worke r rep -
resentation an d i t ha s regulator y power s fo r carryin g ou t it s duties . 

The Act provides for th e appointment o f inspectors to ensure com-
pliance wit h it s provisions ; inspectio n cost s ar e assume d b y th e 
Government. 

Besides being subjec t t o th e othe r provision s o f th e Act , th e con -
struction secto r receive s particula r attentio n throug h provision s 
specifying th e obligation s o f principa l contractor s an d employers , 
establishing job-site committees an d detailin g thei r composition an d 
functions, appointmen t o f safet y representatives , specia l condition s 
attaching t o inspections , an d rule s applicable t o majo r constructio n 
sites. 

Workers ar e provide d wit h recourse s i f the y ar e lai d off , dis -
charged, suspended , transferre d o r otherwis e subjecte d t o dis -
criminatory o r disciplinar y actio n fo r exercisin g a  right  o r carryin g 
out a  function whic h is their prerogative unde r the Act. Penalties ar e 
provided fo r offence s unde r th e Ac t an d th e Labou r Cour t i s 
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empowered t o mak e orders . Transitiona l measure s t o dea l wit h 
existing Acts and regulation s ar e included an d provisio n i s made fo r 
the Governmen t t o designat e a  Ministe r responsibl e fo r th e appli -
cation o f th e Act . 

C y p r u s Dentist s (Associations , Disciplin e an d Pensio n Fund ) (Amendment ) 
Law 197 7 (No. 33 of 1977 ) 
The Disciplinar y Boar d no w comprises — 

(i) th e Presiden t o f th e Distric t Cour t o r a  Senior Distric t Judg e 
nominated b y the Supreme Court , a s Chairman ; 

(ii) a  Counse l o f th e Republi c nominate d b y th e Attorney -
General o f th e Republic ; 

(iii) tw o Denta l Officer s nominate d b y th e Ministe r o f Healt h a s 
ex-officio members ; an d 

(iv) thre e denta l practitioner s o f who m tw o mus t hav e exercise d 
their profession fo r at least ten years, elected every three years 
by th e Annua l Genera l Meetin g o f th e Pancypria n Dentist s 
Association. 

Medical (Associations , Disciplin e an d Pensio n Fund ) (Amendment ) 
Law 197 7 (No. 32 of 1977 ) 
The Disciplinar y Boar d no w comprises — 

(i) th e Presiden t o f th e Distric t Cour t o r a  Senior Distric t Judg e 
nominated b y the Suprem e Court , a s Chairman ; 

(ii) a  Counse l o f th e Republi c nominate d b y th e Attorney -
General o f th e Republic ; 

(iii) tw o Medica l Officer s nominate d b y the Ministe r o f Healt h a s 
ex-officio members ; an d 

(iv) thre e Medica l Practitioner s of whom two must have exercised 
their profession fo r a period of at least 1 5 years, elected ever y 
three year s at the Annual General Meeting of the Pancypria n 
Medical Association . 

Meat Hygien e La w (Law 9 4 of 1979 ) 
This La w provide s tha t n o person shal l slaughter , caus e or allow th e 
slaughter o f an y anima l excep t i n a  slaughte r hous e sav e i n case s 
where a n anima l i s slaughtere d fo r persona l consumption ; tha t n o 
person shal l cut , displa y fo r sal e or stor e up fres h mea t o r any of it s 
by-products excep t withi n a  shop . The la w also makes provision fo r 
the inspectio n o f animal s befor e an d afte r the y ar e slaughtere d b y a 
government veterinar y officer . 

Drugs (Contro l o f Quality , Suppl y an d Prices ) (Modification ) La w 
1980 (No. 3 0 of 1980 ) 
This la w amend s th e basi c la w an d provides , inte r alia , tha t th e 
Minister o f Healt h i s entitled , whe n fixin g th e highes t pric e o f 
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medical supplies or the highest proportion o f profi t whic h one may 
be allowe d t o ge t fro m th e sal e o f medica l supplies , t o tak e int o 
account, when he deems it in the public interest, the existing prices of 
sale o f suc h medica l supplie s i n an y foreig n countr y i n whic h th e 
economic conditions and the way of living are similar to those in the 
Republic. 

Transportation Allowance to Incapacitated Persons Law 1980 
In this Law incapacitated person means a permanently incapacitated citizen 
of th e Republi c who by birth o r due to a  subsequent even t i s partly or 
totally incapacitated. His incapacity must derive from a serious distortion 
or serious mutilation of the legs, total loss of sight or any other connected 
cause and the transportation o f the incapacitated person for th e purpose 
of attendin g hi s wor k become s difficul t a s a  resul t o f th e natur e an d 
degree of hi s incapacity. 

The Law sets up a  Special Committee responsible fo r th e granting of 
the transportation allowance as well as a Special Fund which will consist 
of government grants . 

The question whether a n incapacitated perso n i s entitled t o a grant is 
determined b y th e Specia l Committe e o n th e advic e o f th e Medica l 
Council as to the nature and degree of his incapacity. The amount of the 
grant i s determined b y the Committee after a  detailed examinatio n int o 
the financia l positio n o f th e incapacitate d perso n an d hi s travellin g 
expenses incurred fo r th e purpose of attending hi s work. 

Health Protection (Smoking Control) Law 1980 (No. 51 of 1980) 
This La w provide s fo r th e takin g o f measure s fo r th e restrictio n o f 
smoking. 

Section 3 provides that irrespective of the provisions of any other law a 
supplier o f tobacco to a person under the age of 1 8 years is guilty of an 
offence and liable, in the case of a first conviction, to a fine not exceeding 
£100 and in case of subsequent convictions to a fine not exceeding £200. 
After th e fourth convictio n th e Court ma y order tha t th e license of the 
convicted perso n t o sel l tobacc o b e revoke d an d tha t h e ma y no t b e 
allowed to obtain suc h a license for a  period no t exceeding five years. 

Section 4 of the law sets up a Commission for the control of advertise-
ments of tobacco. By s. 5  the transmission of such advertisement by radio 
or televisio n i s prohibited. Smokin g i n publi c place s i s also prohibite d 
(s. 10) . 

These legislative measures are in accordance with the provisions of the 
Cyprus Constitution and are necessary for the protection of public health 
(Para. 2  of Article 25 of the Constitution). 

Dominica Medica l (Amendment) Bill 1979 
This Bil l woul d amen d th e Medica l Ac t (Cap . 149 ) to enabl e th e 
Medical Boar d t o issu e a  licenc e t o a  perso n t o administe r b y 
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injection unde r th e skin or otherwise such drugs fo r th e treatment o f 
such disease s a s th e Boar d specifies , o r fo r anaestheti c purposes , i f 
the Boar d i s satisfied tha t th e perso n concerne d -
(a) i s adequately traine d an d otherwis e competen t t o administe r b y 

injection o r otherwis e the drugs in respec t o f th e administratio n 
of whic h th e licenc e i s sought ; 

(b) i s in th e publi c servic e o r a  nurs e i n privat e practice ; 
(c) i s working under th e orders and genera l supervisio n o f a  medica l 

officer i n th e publi c service . 
These provisions would not apply to any person working under the 

immediate persona l supervisio n o f a  registere d medica l practitioner . 
The Boar d woul d hav e power , a t an y time , t o cance l a  licenc e 

granted unde r thi s new provision, an d suc h a  licence would expir e at 
the en d o f th e yea r i n whic h i t wa s issued . 

Fiji Medica l Assistant s Bil l 197 8 
This Bil l i s t o provid e fo r th e regulatio n an d contro l o f "medica l 
assistants", th e firs t grou p o f who m qualifie d i n Januar y o f thi s 
year. Variou s designation s wer e considere d (e.g . "para-medics" , 
"primary healt h officers" , "medica l auxiliaries" ) unti l finall y 
"medical assistants " wa s settle d on . The y ar e traine d t o provid e a 
basic healt h service , particularl y i n outlyin g rura l area s wher e full y 
qualified medica l practitioners are not readily available and are to be 
specially registere d an d discipline d b y a  Medica l Assistant s 
Registration Council . The y ma y onl y b e employe d i n governmen t 
service an d ar e prohibite d fro m receivin g an y fe e o r othe r rewar d 
from an y othe r sourc e unles s i t ha s bee n authorise d b y th e 
Permanent Secretar y o f Healt h actin g wit h th e approva l o f th e 
Minister. 

Medical Assistant s Regulations 197 8 
The Regulation s concer n dutie s o f medica l assistants . The y ar e 
authorised t o act only within th e defined limit s of th e areas to which 
they ar e poste d an d t o issu e certificates o f temporar y incapacit y fo r 
work fo r u p t o seve n day s i n an y on e mont h i n respec t o f an y on e 
person. 

They ar e als o require d t o refe r t o a  medica l practitione r an y 
person-
(a) i n respec t o f who m the y ar e unabl e t o establis h a  diagnosis , 
(b) whos e conditio n demand s immediat e surgica l intervention , 
(c) whos e condition doe s no t respon d t o treatmen t withi n a  reason -

able time . 
A medica l assistan t i s to perform suc h medica l an d administrativ e 

functions a s are assigned t o hi m b y th e Permanen t Secretary , whic h 
may includ e an y o r al l o f th e followin g duties -
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(a) i n the absence of a medical practitioner to undertake medicolegal 
work o f a  non-specialis t natur e includin g th e giving o f medica l 
evidence befor e an y court , tribunal , commissio n o r othe r bod y 
duly constituted unde r the provisions of any written law; 

(b) t o perform simpl e laboratory tests; 
(c) t o operate any portable X-ray uni t and to interpret simpl e films; 
(d) t o assist registered nurse s and midwives in the discharge of thei r 

duties; 
(e) t o provide advice, guidance and assistance in matters relatin g to 

family planning ; 
(0 t o promote and participate in programmes relating to health edu-

cation, disease control and sanitation ; 
(g) t o form an d maintain health records; 
(h) t o exercis e administrative contro l ove r an y medica l uni t o r par t 

thereof. 
Every medica l assistan t i s required t o accep t an d compl y wit h th e 

legal, ethica l an d mora l responsibilitie s associate d wit h th e practic e 
of medicine . 

Fiji Sport s Counci l Bil l 197 8 
The Bil l seek s to fulfil l a  lon g fel t nee d amongs t sportin g bodie s i n 
Fiji b y establishin g a  Counci l whos e function s wil l be -
(a) t o foster an d promote the development o f amateur spor t and rec-

reation i n Fiji ; 
(b) t o foste r suppor t an d undertak e th e provisio n o f facilitie s fo r 

sport an d recreation ; 
(c) t o promot e th e utilisatio n o f sportin g an d recreationa l facilitie s 

in Fiji ; 
(d) t o investigat e development s i n spor t an d recreatio n an d dissemi -

nate knowledg e an d informatio n abou t suc h developments ; 
(e) t o advis e th e Ministe r o n an y matter s relatin g t o spor t an d 

recreation. 

Private Hospital s Bil l 197 9 
This Bil l seeks to introduce legislation fo r th e purpose o f controllin g 
private hospital s an d nursin g home s an d ensurin g tha t prope r 
standards are maintained. Th e Bil l therefore provide s for a  system of 
licensing o f privat e hospital s an d simila r institutions . 

Provision i s mad e fo r th e establishmen t an d membershi p o f th e 
Private Hospital s Boar d an d fo r it s procedure . Th e Bil l make s 
provision fo r th e licensin g o f privat e hospital s an d make s i t a n 
offence t o operat e suc h a  hospita l unles s i t i s licensed . N o perso n 
may us e th e ter m "hospital " i n respec t o f an y plac e whic h i s no t 
licensed. Befor e a  licenc e ma y b e grante d th e Ministe r mus t b e 
satisfied tha t th e condition s specifie d ar e satisfied . Licence s woul d 
specify th e typ e o f servic e whic h i s provide d an d th e numbe r o f 

27 



patients wh o ma y b e accommodated . I n cas e o f emergenc y th e 
number ma y b e exceede d i n certai n circumstances . 

The Boar d woul d b e give n powe r t o revok e a  licenc e i n certai n 
circumstances subjec t t o notice affording th e licensee an opportunit y 
to sho w caus e wh y revocatio n shoul d no t tak e place . Powe r i s als o 
given t o th e Boar d t o refus e th e renewa l o f a  licenc e whe n th e 
hospital i s not operate d i n accordance with the Act. An appeal lies to 
the Ministe r agains t th e decisio n o f th e Boar d t o revok e o r refus e a 
licence. 

Provision i s made fo r ther e to be a resident superintenden t i n every 
private hospital , an d th e license e i s require d t o kee p a  registe r o f 
patients giving certain particulars . The procedure to be carried out in 
the cas e o f th e deat h o f a  patien t i s also specified . 

No structura l alteratio n ma y b e mad e t o a  hospita l withou t th e 
Board's approval . Th e Bil l make s provisio n fo r th e appointmen t o f 
Inspectors, an d fo r th e inspectio n o f privat e hospital s an d als o o f 
places suspected o f bein g use d a s hospitals . Ever y privat e hospita l i s 
to b e inspecte d a t leas t onc e annually . 

Pharmacy an d Poison s (Amendment ) Bil l 198 0 
This Bil l seek s t o amen d th e Pharmac y an d Poison s Ac t t o mak e 
provision fo r regulatin g and controllin g the manufacture o f medicin e 
in Fij i a s wel l a s wholesal e dealing s i n medicine s an d advertisemen t 
of medicines . Th e opportunit y ha s bee n take n t o includ e provisio n 
for th e establishment o n a  statutory basi s of th e Fij i Pharmaceutica l 
Society, and to make certain othe r amendments to the Pharmacy an d 
Poisons Ac t t o brin g th e la w i n lin e wit h moder n development s an d 
practices. 

The memorandum o f Object s and Reason s explains that fro m tim e 
to tim e studie s hav e been carrie d ou t b y private companie s a s to th e 
feasibility o f manufacturin g medicine s i n Fiji , an d interes t i n thi s 
matter ha s grown considerably i n recent years . I t is considered timel y 
to enact provisions now to ensure that i n the event that medicine s are 
manufactured i n Fiji , moder n standard s a s to safet y an d qualit y wil l 
be observed . 

Wholesale dealing s i n medicines ar e no t no w regulate d b y the Ac t 
and whils t there is at present a  limited regulation o f certain advertise -
ments, i t i s considere d tha t existin g provision s d o no t provid e 
adequate protectio n t o th e public . Th e Bil l therefor e seek s to mak e 
provision wit h regar d t o wholesal e importatio n o f medicine s an d t o 
make furthe r provisio n regardin g wholesal e distributio n o f 
medicines. 

It i s also proposed t o expand th e scope of s . 1 6 of the Act s o as to 
regulate advertisement s o f medicine s relatin g t o al l disease s whic h 
may fro m tim e t o tim e b e prescribe d b y regulation s mad e b y th e 
Pharmacy an d Poison s Boar d wit h the approval o f the Minister; an d 
to prohibi t fals e o r misleadin g advertisements . 
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Gilbert Island s Medica l Assistants Ordinance 1978 (No. 5 of 1978) 
This Ordinanc e make s provisio n fo r th e registratio n o f medica l 
assistants and for the regulation of their practice, in the service of the 
Government. A  Medica l Assistant s Boar d i s establishe d wit h th e 
following duties— 
(a) t o form an d keep a register of medica l assistants, 
(b) t o arrang e fo r an d regulat e course s fo r trainin g fo r medica l 

assistants and the examination of such persons seeking admission 
to the register , 

(c) t o make provision fo r th e issue of certificates t o medical assist-
ants registered under the Ordinance. 

(d) t o regulate , supervis e an d restric t th e practic e o f medica l 
assistants. 

The Boar d i s give n powe r t o gran t a  certificat e t o an y perso n 
(entitling him or her to be registered as a medical assistant) who has 
one or other of the following qualifications — 

(i) ha s undergone a course of training approved o r prescribed by 
the Boar d i n a n institutio n approve d b y th e Boar d an d ha s 
passed, t o th e satisfactio n o f th e Board , a n examinatio n 
approved b y the Board; or 

(ii) i s or has been registered a s a medical assistant, o r in a similar 
capacity, i n a  countr y wher e th e standar d o f trainin g an d 
examination i s no lower than tha t require d b y the Ordinance, 
and satisfie s th e Board as to his good character ; o r 

(iii) possesse s such other special qualifications a s in the opinion of 
the Board justify admissio n to the register . 

Provision i s made for th e removal of the name of a  person fro m 
the register upon conviction of an offence punishabl e by more than 
six months' imprisonment , or , afte r du e enquiry by the Board , fo r 
serious misconduc t i n a  professiona l matter . A n appea l lie s to th e 
High Court fro m th e Board's decision . 

Guyana Mede x Act 197 8 (Act No. 1 9 of 1978 ) 
The introduction o f "Medex " a s an extension of the health services 
now available in Guyana is intended to provide much needed assist-
ance t o medica l practitioners , particularl y i n th e rura l areas , i n 
providing health care for th e people of Guyana . 

This Act provides for the registration as "Medex", of persons who 
are certifie d b y th e Universit y o f Guyan a a s havin g successfull y 
undergone an approved programme of training or who are similarly 
certified by a recognised institution outside Guyana. Provision is also 
made fo r publicatio n annuall y o f a  lis t o f person s registere d a s 
"Medex" an d for the removal from the register of the names of any 
medex guilty of negligenc e or misconduct . 
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Medical Servic e (Amendment ) Ac t 197 9 (No.4 o f 1979 ) 
This Ac t amend s th e Medica l Servic e Ordinanc e t o reconstitut e th e 
Medical Board , t o mak e provisio n fo r th e registratio n o f person s 
practising osteopathy , an d t o regulat e th e practic e o f osteopath y i n 
Guyana. 

A perso n ma y onl y practis e o r hol d himsel f ou t a s practisin g 
osteopathy i f h e i s registered a s an osteopat h unde r tha t Ordinance . 
In orde r t o b e registered , a  perso n mus t b e the holde r o f a  diploma , 
degree, fellowship , membershi p licence , certificate o r other statu s o r 
form o f recognitio n grante d b y a  University , Colleg e o r othe r bod y 
empowered t o confe r authorit y t o practis e osteopath y b y th e la w o f 
the country o r plac e where i t i s granted an d which , i n the opinion o f 
the Board , i s evidence o f satisfactor y osteopathi c training . 

A registered osteopat h i s entitled t o take and us e the title of docto r 
of osteopathy . 

H o n g K o n g Pharmac y an d Poisons (Amendment) Ordinance 197 7 
Provisions simila r t o thos e applyin g t o dentist s wil l apply t o regis -
tered pharmacist s wh o wil l b e oblige d t o obtai n annua l practisin g 
certificates fro m th e Pharmac y an d Poison s Board . 

The Ordinanc e als o brings up to date the definitions o f "pharma -
ceutical products " an d "medicine " t o confor m wit h thos e use d b y 
the Worl d Healt h Organization . 

Dentists Registration (Amendment) Ordinance 197 7 
This Ordinanc e contain s provisions , which wil l come int o effect o n 
1 Januar y 1978 , whereb y registere d dentist s wil l b e require d t o 
obtain annua l practisin g certificates fro m th e Denta l Council . 

Law Amendmen t an d Refor m (Consolidation ) (Amendment ) 
Ordinance 197 8 (No. 2  of 1978 ) 
The la w [briefl y note d a t (1978) 4 C.L.B. 530 ] concerns liabilit y t o a 
child i n respec t o f disabilitie s wit h whic h i t migh t b e born (i.e . bor n 
alive—the momen t o f a  child' s bein g whe n i t firs t ha s lif e separat e 
from it s mother) . I f a  chil d i s born disable d a s a  resul t o f a n occur -
rence befor e it s birth , an d a  perso n othe r tha n a  mothe r i s respon -
sible for tha t occurrence , the child's disabilities are to be regarded a s 
damage resultin g fro m th e act s o f tha t perso n an d actionabl e 
accordingly a t th e sui t o f th e child . A n "occurrence " t o whic h th e 
law applie s i s on e whic h affecte d eithe r parent' s abilit y t o hav e a 
normal, healthy child or affected th e mother during pregnancy or the 
child durin g birth , s o tha t th e child was  born wit h disabilitie s whic h 
otherwise would no t have been present . A  defence i s provided wher e 
a perso n acte d i n a  professiona l capacit y i n treatin g o r advisin g a 
parent provide d h e too k reasonabl e car e havin g du e regar d t o th e 
then curren t stat e o f professiona l opinion . 
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executive Committee s t o dea l wit h application s fo r licence s etc ; an d 
to mak e provisio n fo r appeal s agains t th e decision s o f suc h com -
mittees an d th e Board . 

Pneumoconiosis (Compensation ) Ordinanc e 198 0 (No. 5 1 of 1980 ) 
This Ordinanc e establishe s a  schem e fo r compensatin g person s o r 
their dependant s fo r incapacit y o r deat h resultin g fro m pneumo -
coniosis. 

The compensatio n whic h i s to b e on th e same scal e as workmen' s 
compensation, i s to b e pai d fro m a  Pneumoconiosi s Compensatio n 
Fund t o b e finance d b y levie s o n th e constructio n an d quarr y 
industries an d contribution s b y th e Government . Th e Fun d wil l b e 
administered b y a Board, th e Fund Board , whic h wil l also be respon-
sible fo r makin g recommendation s concernin g th e rat e o f levy . 

India Menta l Healt h Bil l 
This Bil l seeks to provid e fo r th e treatmen t an d car e o f th e mentall y 
ill, and modifie s th e concept o f "lunacy" . I t replaces the Lunacy Act 
of 191 2 whic h ha s bee n describe d a s anachronisti c an d ill-suited . 

Hospitals an d Educationa l Institution s (Condition s o f Servic e o f 
Employees an d Settlemen t o f Employmen t Disputes ) Bil l 197 8 
This Bil l seek s t o giv e employees o f educational , scientific , researc h 
and trainin g institution s protectio n o n th e line s o f tha t availabl e t o 
workmen unde r th e industria l dispute s legislation . Th e Bill' s 
Statement o f Object s an d Reason s explain s tha t whil e suc h 
employees nee d thi s protectio n (an d a  machiner y fo r th e resolutio n 
of thei r individua l an d collectiv e employmen t disputes ) th e insti -
tutions b y whic h the y ar e employe d hav e specia l characteristic s 
requiring th e maintenanc e o f a n atmospher e devoi d o f strife . Fo r 
these reason s the y hav e bee n exclude d fro m th e operatio n o f th e 
Industrial Relation s Bil l note d above . 

The Bil l applie s t o hospitals , educational , scientific , researc h an d 
training institutions , i n whic h 2 0 o r mor e person s ar e employe d o r 
were employe d o n an y da y o f th e precedin g twelv e months . 
Employees drawin g wage s exceedin g th e prescribe d amoun t woul d 
not b e covered b y the Bill . Certain othe r categorie s o f employee s ar e 
also excluded . 

The Bill' s principa l feature s ar e th e following -
(i) th e Bil l enjoin s a n employe r t o constitute , withi n a  specifie d 

period, a  Grievanc e Settlemen t Committe e fo r th e resolutio n 
of individua l employment disputes , and a  Consultative Counci l 
and a  Loca l Consultativ e Counci l fo r th e resolutio n o f 
employment dispute s of a  collective nature. I t also provides fo r 
the arbitratio n o f dispute s no t resolve d b y th e Committe e o r 
the Councils ; 
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(ii) ther e i s provisio n fo r th e recognitio n o f a n associatio n o f 
employees which ha s the suppor t o f th e majority o f employee s 
in a n establishment . Th e representative s o f employee s o n th e 
Committee an d th e Council s woul d b e nominee s o f a 
recognised association . Sinc e th e Bil l provide s effectiv e 
machinery fo r th e resolutio n o f individua l an d collectiv e 
employment disputes , lock-outs or strikes would be prohibited; 

(iii) wher e an y matte r i s referre d fo r arbitratio n unde r th e 
provisions o f th e Bill , th e arbitratio n awar d woul d hav e t o b e 
given withi n a  specifie d period . Employer s an d employee s 
would hav e th e righ t t o choos e arbitrator s eithe r fro m th e 
panels maintaine d b y th e appropriat e Governmen t o r fro m 
outside. Matter s whic h woul d constitut e individua l employ -
ment dispute s includ e terminatio n o f employmen t o f an y 
employee whethe r b y wa y o f discharge , dismissa l o r retrench -
ment o r otherwise, suspension an d computation o f moneys due 
to an employee . Matter s whic h woul d b e employment dispute s 
of a  collectiv e natur e includ e wage s an d allowances , hour s o f 
work, leav e wit h wage s an d holidays , rationalisation , medica l 
benefits, superannuatio n benefit s an d rule s o f discipline ; 

(iv) th e Central Government woul d be the appropriate Governmen t 
in respect o f establishments which are under it s control or those 
which hav e branche s o r unit s o r office s i n tw o o r mor e 
States - i n respect of others the State Government woul d be the 
appropriate Government . 

Jamaica Th e Status of Children Act, 197 6 
The Ac t remove s a t on e stroke most , i f not al l of th e obviou s lega l 
disabilities o f childre n conceive d an d bor n ou t o f wedloc k b y 
abolishing illegitimacy itself. It also overcomes some of the lingering 
difficulties i n identifying th e father of a child by widening the ways in 
which paternit y ma y be established, includin g the us e of blood test s 
in cour t proceedings . 

Maternity Leav e Act 197 9 (No. 4 4 of 1979 ) 
This Act , whic h cam e into operatio n o n 3 1 December 1979 , provides fo r 
the right  o f femal e worker s t o b e grante d maternit y leav e b y thei r 
employers an d t o receiv e maternit y pa y i n som e cases . 

Basically, th e femal e worke r wh o comes within th e scop e of th e Ac t i s 
one wh o ha s entered into , o r work s under , a  contract wit h a n employer , 
whether the contract i s express or implied and (if it is express) whether i t is 
oral or in writing and whether i t is a contract o f service or apprenticeship . 
This include s an y suc h individua l wh o i s employe d i n th e servic e o f th e 
Government (includin g service in the Jamaica Defence Force and Jamaic a 
Constabulary Force. ) 

Subsection (1) of s . 3  of the Act sets out the circumstances under which 
a dut y arise s i n th e employe r o f a  femal e worke r wh o come s withi n th e 
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scope o f th e Ac t t o gran t he r maternit y leave , namely , i f tha t femal e 
worker— 

(a) inform s th e employe r tha t sh e is , o r wishe s t o be , absen t fro m wor k 
wholly o r partly because of he r pregnancy o r confinement an d tha t she 
intends to return to work with the employer; 

(b) ha s been continuously employed by the employer for a period of not less 
than fifty-two week s at the date on which her absence begins, or, being in 
seasonal employment, has been engaged by that employer in that employ-
ment fo r period s which amount t o not les s than fifty-tw o week s during 
the five years immediately preceding that date ; and 

(c) produce s for the inspection of the employer, if the employer so requests, a 
certificate fro m a  registere d medica l practitione r statin g tha t i t i s 
necessary for the worker to be absent from work wholly or partly because 
of he r pregnancy o r confinement . 

Subsection (2 ) o f s . 3  stipulates th e perio d (or , i f mor e tha n one , th e 
aggregate o f periods ) fo r whic h a  worker i s entitled unde r subsectio n (1 ) 
to be granted maternit y leave, namely, the period or periods during which 
she is absent fro m wor k wholl y or partly because of her pregnancy or con-
finement. This , however , i s subject , sav e i n certai n specifie d cases , t o a 
limitation o f 1 2 weeks i n respec t o f eac h pregnanc y o r confinement . 

By virtue o f subsection s (3 ) and (4 ) o f s . 3  the 1 2 weeks limitatio n o n 
the perio d o f maternit y leav e does no t appl y i f th e worke r wh o has bee n 
granted maternit y leave for 1 2 weeks in respect of a pregnancy or confine -
ment furnishe s he r employe r wit h a  certificat e fro m a  registere d 
medical practitione r certifyin g tha t a s a  resul t o f he r illnes s arising fro m 
that pregnanc y o r confinemen t o r as a resul t o f th e state o f healt h o f th e 
child t o who m sh e ha s give n birth , i t i s necessar y fo r th e worke r t o b e 
absent fro m wor k fo r a n additiona l period , no t exceedin g 1 4 weeks , 
specified i n th e certificate . Fo r thi s purpose , th e worke r mus t submi t 
herself o r the child , a s the case may require , t o a  medical examination b y 
a registere d medica l practitione r chose n an d pai d b y her, i f her employe r 
requires her so to do. Her employer may require that thi s medical examin-
ation b e carrie d ou t i n th e presenc e of , an d i n consultatio n with , a 
registered medica l practitione r chose n an d pai d b y the employer. I f ther e 
is a  disagreemen t betwee n th e tw o registere d medica l practitioner s th e 
matter i s require d t o b e referre d t o th e Chie f Medica l Officer , an d an y 
decision mad e b y hi m o r b y a  registere d medica l practitione r nominate d 
by hi m i s mad e final . I n thi s case , th e additiona l leav e grante d woul d 
begin immediatel y afte r th e en d o f th e initia l 1 2 weeks. 

Subsection (5 ) o f s . 3  o f th e Ac t provide s tha t an y perio d (no t 
exceeding thre e weeks ) whic h i s require d fo r th e determinatio n o f an y 
medical questio n i n relatio n t o th e gran t o f additiona l leav e shal l b e 
regarded a s leav e granted t o th e employe e pursuan t t o s . 3 . 

Section 4  gives to ever y worker t o who m maternit y leav e is granted a n 
entitlement t o retur n t o work — 

(a) wit h th e employe r wh o grante d th e leav e or , wher e appropriate , hi s 
successor; 

(b) i n the capacity and place in which she was employed unde r the original 
contract o f employment , t o d o wor k o f th e natur e fo r whic h sh e was 
employed under that contrac t o f employment ; 

(c) o n term s an d condition s that , a s regard s seniority , pensio n right s an d 
other simila r rights , the period o f he r employment immediatel y prior to 
her absence on maternity leave shall be regarded as continuous with her 
employment followin g tha t absence. 
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This entitlemen t doe s no t aris e however , unles s th e worker serve s on he r 
employer or , wher e appropriate, hi s successor, a t least three weeks befor e 
the da y o n whic h sh e propose s t o retur n t o work , a  notic e tha t sh e 
proposes to return to work on that day. Nor does it arise in an employee if 
the Ministe r b y Orde r provide s tha t th e subsectio n whic h give s th e 
entitlement shal l no t appl y t o an y worke r wh o immediatel y prio r t o he r 
absence on maternit y leav e was employed, unde r he r contract o f employ -
ment, t o d o wor k o f a  natur e specifie d i n th e Orde r an d th e employee i s 
such a  worker . Further , th e provision s a s to entitlemen t ma y appl y wit h 
modifications i f th e Ministe r make s a n Orde r t o tha t effect . 

Special provisio n i s made b y subsection (4 ) of s . 5  for th e case where a 
worker wh o i s entitled t o return t o work ha s notified a  day of retur n bu t 
there is an interruption o f work (whethe r due to industrial action o r som e 
other reason ) whic h render s i t unreasonabl e t o expec t th e worke r t o 
return to work on that day . I n that event the worker may instead retur n t o 
work whe n wor k resume s afte r th e interruptio n o r a s soo n a s i s reason -
ably practicabl e thereafter . 

Special provision i s also made by subsection (5) of s . 4  to cover the case 
where a  worke r i s entitled t o retur n t o work , bu t i t i s not practicabl e b y 
reasons o f redundanc y fo r th e employe r t o permi t he r t o d o so . I n tha t 
event sh e i s entitled , wher e ther e i s a  suitabl e availabl e vacancy , t o b e 
offered alternativ e employment wit h her employer, o r his successor, o r an 
"associate employer " a s define d i n th e Act , unde r a  ne w contrac t o f 
employment— 
(a) unde r which the work t o be done is of a  kind which i s both suitabl e in 

relation t o th e worke r an d appropriat e fo r he r t o d o i n th e circum -
stances; 

(b) th e provisions o f whic h as to the capacity and plac e in which she is to 
be employed ar e not les s favourable t o her than i f she had returne d t o 
work i n accordanc e wit h he r entitlemen t t o d o so . 

In this case too, sh e is entitled t o return t o work o n term s and condition s 
that a s regard s seniority , pensio n right s an d othe r simila r rights , th e 
period o f he r employment immediatel y prio r t o he r absence on maternit y 
leave is to be regarded a s continuous wit h he r employment followin g tha t 
absence. 

Where a worker who is entitled to return t o work ha s complied wit h th e 
provisions o f th e Ac t bu t i s unable to return t o work b y reason o f redun -
dancy, sh e i s required t o b e treated fo r th e purpose s o f th e Employmen t 
(Termination an d Redundanc y Payments ) A c t -
fa) a s havin g bee n continuousl y employe d b y he r employe r unti l th e 

notified da y o f return ; an d 
(b) a s if her employment ha d bee n terminated b y her employer b y reaso n 

of redundanc y an d withou t notic e o n th e notifie d da y o f return . 
A femal e worke r grante d maternit y leav e unde r th e Ac t i s entitle d 

under s . 5  of the Act to maternity pay in respect of the firs t eigh t weeks of 
her maternit y leav e beginnin g on , o r fallin g after , th e firs t da y o f th e 
eleventh wee k befor e th e expecte d wee k o f he r confinement—i n th e Ac t 
called "th e relevan t day"—provide d that — 

(i) sh e comes withi n th e definitio n i n th e Ac t o f "qualifie d worker" , 
that is , tha t o n "th e relevan t day " 
(a) sh e i s not les s than 1 8 years o f age , an d 
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(b) i s not employed a s a domestic worker as defined i n the Nationa l 
Insurance Act ; 

(ii) sh e informs he r employer (in writing if the employer so requests) no t 
less than tw o weeks before th e relevant da y or, i f that i s not reason -
ably practicable, as soon thereafter a s reasonably practicable , o f the 
expected wee k o f he r confinement ; 

(iii) sh e produces fo r th e inspection o f he r employer , i f her employer s o 
requests, a  certificat e fro m a  registere d medica l practitione r o r a 
registered midwif e statin g th e expecte d wee k o f he r confinement ; 
and 

(iv) tha t th e employe r ha s no t grante d he r maternit y leav e wit h pa y 
under th e Ac t i n respec t o f thre e o r mor e pregnancie s befor e "th e 
relevant day" . 

The Ac t als o provide s a s t o th e record s t o b e kep t b y employer s wh o 
come within th e scope of the Act and imposes penalties for contraventio n 
of th e provisions o f th e Act . I t also make s i t an offenc e fo r a n employe r 
without reasonabl e caus e t o terminat e th e employmen t o f a  worke r 
wholly o r partl y becaus e o f he r pregnanc y o r confinement . Th e sectio n 
which create s thes e offence s doe s not , however , appl y t o th e Govern -
ment. 

Section 9  requires that nothin g i n the Act i s to be construed a s prevent -
ing an y worke r fro m bein g grante d maternit y leav e fo r an y perio d i n 
excess o f th e perio d specifie d i n the Ac t o r fro m bein g pai d i n respec t o f 
any perio d o f maternit y leav e a n amoun t i n exces s o f th e maternit y pa y 
specified b y th e Act . 

National Insuranc e (Amendment ) (No . 2 ) Ac t 197 9 (No. 4 3 of 1979 ) 
This Act , a  companio n measur e t o th e Maternit y Leav e Ac t (note d a t 
page 27 of thi s issue) , creates a  new benefi t unde r th e Nationa l Insuranc e 
Act 1966 , namely a  maternit y benefit . "Maternit y benefit' ' i s defined a s 
including maternit y allowanc e t o domesti c worker s an d maternit y grant s 
to certifie d exporters . Th e detail s o f th e benefi t conferre d ar e se t ou t i n 
the ne w ss . 20 A an d 20 B added b y th e amendin g Act . 

By s . 20 A a  domesti c worke r wh o i s an insure d perso n i s entitled t o a 
maternity allowanc e i n respec t o f a  pregnanc y o r confinemen t i f sh e 
satisfies th e relevan t contributio n conditions . Thi s provisio n i s 
specifically designe d t o benefi t domesti c worker s a s they ar e no t entitle d 
to maternit y leav e pa y unde r th e Maternit y Leav e Act . 

The fourt h Schedul e o f th e principa l Ac t i s amended t o prescrib e th e 
contribution condition s fo r maternit y allowance . Thes e ar e tha t no t les s 
than 2 6 contributions mus t hav e bee n pai d a s a  domesti c worke r i n th e 
period o f 5 2 weeks immediately preceding the period fo r whic h allowanc e 
is payable. For the purpose of this requirement a  domestic worker may , in 
relation t o an y pregnancy , elec t t o hav e th e 5 2 weeks perio d determine d 
by referenc e t o an y dat e no t earlie r tha n 1 1 weeks befor e he r expecte d 
week o f confinemen t fo r tha t pregnancy . 

The amoun t payabl e a s maternit y allowanc e i s equivalen t t o th e 
national minimu m wag e i n forc e a t th e tim e o f entitlement . Thi s allow -
ance will be payable for eigh t weeks from th e week of claim, if the claim is 
made prior to the date of confinement, o r the date of confinement, i n any 
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other case . Th e allowanc e i s not payabl e i n respec t o f an y perio d earlie r 
than 1 1 weeks befor e th e expecte d dat e o f confinement . Also , i t i s no t 
payable unless the claimant confirms th e date of confinement o r expected 
date o f confinemen t b y furnishin g on e o f th e following — 

(i) a  certificat e fro m a  registere d medica l practitioner , 
(ii) a  certificate fro m a  registere d midwife , o r 

(iii) suc h othe r evidenc e a s the Ministe r shal l conside r satisfactory . 
The ne w s . 20 B deal s wit h maternit y benefi t conferre d o n certifie d 

exporters. A  certifie d exporte r i s on e whos e busines s fall s withi n th e 
scheme fo r th e encouragement o f export s introduced b y the Governmen t 
on the 3rd day of January 197 9 under Ministry Paper No . 47 of 1978 . The 
section give s to a n employe r i n suc h a  business wh o has , pursuan t t o th e 
Maternity Leav e Act , pai d maternit y leav e pa y fo r eigh t week s t o a n 
employee i n tha t busines s wh o i s a n insure d person , th e righ t t o a 
maternity grant . Thi s maternit y gran t i s to b e equivalen t t o th e amount , 
less any statutory deductions , pai d t o tha t employe e in respect o f th e las t 
two week s o f th e eigh t weeks . A  furthe r conditio n fo r eligibilit y o f a 
maternity gran t stipulate d i s tha t no t les s tha n 7 5 pe r cen t o f th e tota l 
labour forc e employed b y the employer i n that busines s should consis t o f 
female labour . 

K e n y a Medica l Practitioner s and Dentists Act 197 7 (No. 20 of 1977 ) 
The Act consolidates and amends the law relating to the registratio n 
of medica l practitioner s an d dentists . A  Medica l Practitioner s an d 
Dentists Boar d i s established consistin g ordinarily of — 
(a) th e Chairman , t o b e appointe d b y the Minister ; 
(b) th e Directo r of Medical Services or the person for the time being 

acting i n tha t post ; 
(c) a  Deput y Directo r o f Medica l Services , t o be nominated b y the 

Minister; 
(d) fou r medica l practitioner s t o b e nominate d b y the Minister ; 
(e) a  representative o f the Faculty o f Medicine of the Universit y of 

Nairobi wh o shal l b e nominate d b y the Facult y Board ; an d 
(f) fiv e medica l practitioners and two dentists, who shall be elected 

by th e vote s respectivel y o f al l medica l practitioner s an d o f al l 
dentists a t th e prescribe d time s an d i n th e prescribe d manner . 

The Boar d i s given responsibilitie s i n relatio n t o the eligibilit y o f 
persons t o b e registere d unde r th e Act , an d powe r t o exercis e 
disciplinary contro l ove r th e profession . Penaltie s ar e provide d fo r 
practising b y unregistere d o r unlicense d persons , an d prosecution s 
may onl y b e institute d wit h th e consen t o f th e Attorney-General . 

The Boar d i s give n powe r t o licens e person s no t otherwis e eli -
gible, t o rende r medica l o r denta l service s i n the followin g terms — 

13( 1 ) Notwithstanding any of the other provisions of this Act, the Boar d 
may, i f i t is satisfied tha t i t i s in the public interest t o do so, confer upo n 
any perso n wh o i s no t otherwis e eligibl e t o b e registere d a s a  medica l 
practitioner o r as a dentist unde r the provisions of this Act, by the issue , 
under the signature of the Director of Medical Services, of a licence to do 
so, th e righ t t o rende r medica l o r denta l services . 
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(2) Ever y suc h licenc e shal l b e fo r suc h perio d an d ma y contai n suc h 
conditions as the Directo r o f Medica l Services shall, with the consent o r 
on th e instructio n o f th e Board , impose . 
(3) An y licenc e issue d unde r thi s sectio n ma y b e cancelle d o r revoke d 
and withdraw n a t an y time by the Directo r o f Medica l Services with th e 
consent o r on th e instruction s o f th e Board . 

Veterinary Surgeon s (Amendment) Bil l 197 9 
This Bil l seeks to amend th e Veterinary Surgeons Act (Cap . 366) in a 
number o f ways . Th e followin g woul d b e qualifie d t o b e registere d 
under th e Ac t a s Veterinar y Surgeons — 
(a) holder s o f a  degree in veterinary scienc e of a  university i n Keny a 

approved b y th e Board ; o r 
(b) holder s o f a  degre e i n veterinar y scienc e o f an y othe r universit y 

approved b y th e Board ; o r 
(c) holder s o f a  degree, diplom a o r othe r qualificatio n i n veterinar y 

science, wh o hav e satisfie d th e Boar d b y examination tha t thei r 
professional knowledg e an d skil l ar e equivalen t t o thos e o f 
persons registerabl e unde r paragrap h (a ) o r (b) . 

The Boar d woul d hav e power , i f i t i s o f th e opinio n tha t an y 
degree approve d b y i t i s no longe r o f a  satisfactor y standard , a t an y 
time to cance l suc h approval ; bu t n o such cancellation woul d invali -
date th e registratio n o f an y perso n wh o ha d bee n registere d prio r t o 
the cancellation . 

The Bil l contain s provisio n fo r th e supervisio n b y th e Boar d o f 
courses an d examination s leadin g t o degree s i n veterinar y scienc e i n 
Kenya t o ensur e a s fa r a s possibl e tha t professiona l standard s i n 
Kenya remai n a s hig h a s thos e elsewhere . 

Whenever th e Board i s satisfied tha t i t is in the public interest so to 
do, i t woul d hav e power , i n it s discretion , t o gran t a  licenc e t o 
practise veterinar y surger y t o an y perso n wh o hold s a  veterinar y 
qualification whic h woul d entitl e hi m t o practis e veterinar y surger y 
in th e countr y i n whic h i t was  awarded . 

The Bil l als o make s a  numbe r o f minor , consequentia l an d othe r 
amendments t o th e principa l Act , som e t o rectif y anomalie s o r out -
dated provisions . 

Medical Practitioner s an d Dentist s (Disciplinar y Proceedings ) 
(Procedure) Rule s 197 9 (L.N.No.157 o f 1979 ) 
These Rules , mad e b y th e Ministe r o f Healt h unde r th e enablin g 
provisions containe d i n th e paren t Ac t (Cap.253) , mak e provisio n 
for th e procedur e t o b e followe d i n disciplinary proceeding s agains t 
members o f th e medica l an d denta l professions . 

Proceedings relatin g t o application s fo r restoratio n t o the registe r 
are als o regulated . 
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Medical Practitioner s an d Dentist s (Privat e Practice ) Rule s 197 9 
(L.N. No . 18 2 of 1979 ) 
These Rules , mad e b y th e Ministe r unde r s . 2 3 o f th e Medica l 
Practitioners an d Dentist s Ac t (Cap . 253) , regulat e genera l an d 
specialist practice , privat e clinics , privat e clinica l an d radiologica l 
laboratory medicine , an d nursin g home s an d hospitals . 

Since their promulgation, thes e Rules have been amended by Legal 
Notices Nos . 28 8 and 28 9 of 1979 . 

Lesotho Natura l Therapeutic s Practitioner s Act 197 6 (No. 1 4 of 1976 ) 
This Ac t prohibit s person s whos e name s d o no t appea r o n th e 
register maintaine d b y th e registra r (a n office r i n th e Ministr y o f 
Health designate d b y th e Ministe r o f Health ) fro m practisin g a s 
natural therapeutics . "Natura l therapeutics" , as defined b y the Act , 
mean service s fo r th e purpos e o f preventing , healin g o r alleviatin g 
sickness or disease or alleviating or preventing or curing pain by any 
means othe r tha n thos e normall y recognise d b y th e medica l pro -
fession an d include s method s commonl y use d b y homeopaths , 
naturopaths, osteopaths , chiropractor s an d acupuncturists . 

Malaysia Medica l (Amendment ) Act 197 6 
The Ac t amend s th e Medical Act 197 1 — 

(i) t o provid e tha t a  perso n wh o hold s a  suitabl e qualificatio n 
in medicin e an d surger y bu t on e whic h i s no t liste d i n th e 
Second Schedul e t o th e Act , mus t i n additio n t o an y othe r 
existing requirements , pas s a n examinatio n t o be prescribe d 
or se t b y a  bod y approve d b y th e Ministe r befor e h e ca n 
become entitle d t o b e provisionall y registere d a s a  medica l 
practitioner; 

(ii) t o enable a medical student if he does so under the control and 
supervision o f a  fully registere d medica l practitione r holdin g 
a vali d an d curren t annua l practisin g certificate, t o carry out , 
in pursuance o f his studies, any investigation , examinatio n o r 
treatment o f patient s i n an y medica l o r healt h institutio n 
approved b y the Minister ; 

(iii) t o exten d th e perio d o f compulsor y medica l servic e fo r 
national purposes from no t less than two years to not less than 
three years . 

Malta Contro l o f Tattooing Act , 197 6 
The legislatio n seek s to control tattooin g b y subjecting it s perform -
ance to the possession o f an appropriate licence . Not only i s it made 
an offenc e fo r a n unlicensed perso n t o perform th e ac t of tattooing , 
but i t is also made a n offence fo r a  person t o seek t o be tattooed b y 
any perso n othe r tha n a  person i n possession o f a  valid licence . 
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Children an d Youn g Person s Bil l 197 9 
This Bil l seek s t o mak e ne w provisio n fo r th e car e o f childre n an d 
young persons (those under the age of 1 6 years). A court convicting a 
child o r youn g perso n woul d b e given powe r t o commi t hi m t o th e 
care o f th e Ministe r fo r a  perio d betwee n on e an d fiv e year s no t 
extending beyon d hi s 18t h birthda y i f th e cour t i s o f th e opinio n 
that— 
(a) non e of the other method s in which the case may be dealt with is 

suitable, an d 
(b) h e is in need o f car e or contro l whic h h e is unlikely otherwis e t o 

receive. 
An orde r mad e unde r thes e provisions woul d b e subject t o appeal i n 
the usua l manner . 

The Bil l would als o make provision fo r th e other circumstance s i n 
which car e orders can b e made and set s out th e powers and dutie s of 
the Ministe r i n relatio n t o childre n an d youn g person s i n care . 

A Childre n an d Youn g Person s Advisor y Boar d woul d b e 
established whos e member s woul d b e appointed b y the Ministe r an d 
whose membership would includ e a "mother" , an d a  person who , in 
the opinio n o f th e Minister , ha s a n adequat e knowledg e o f 
psychology, on e o f who m woul d b e th e chairma n o f th e Board . 

Prevention o f Diseas e Ordinance (Amendment) Ac t 198 0 (No. 2 5 of 
1980) 
This Ac t amend s th e principa l la w (Cap . 59 ) i n a  numbe r o f ways . 
Inter alia , i t make s provisions — 

(i) fo r controllin g an d regulatin g th e rearin g an d keepin g o f 
animals; 

(ii) fo r controllin g an d regulatin g th e movemen t o f animal s fro m 
one plac e t o another ; 

(iii) fo r controllin g an d regulatin g th e collectio n an d transpor t o f 
swill an d th e feedin g o f swil l t o animals ; 

(iv) increasin g th e maximu m fine s payabl e o n a  wid e rang e o f 
offences unde r th e principa l law . 

Dangerous Drug s (Amendment) Ac t 198 0 (No. XXII I o f 1980 ) 
This Ac t impose s harshe r punishment s o n "dru g pushers " an d 
attempts t o rehabilitate , rathe r tha n punish , dru g addict s b y 
amending th e Dangerou s Drug s Ordinanc e (Cap . 161) . I t achieve s 
this objec t by — 

(i) substitutin g fo r s . 8  of th e Ordinance a  ne w s . 8  by which an y 
person wh o ha s i n hi s possession , cultivates , produce s o r sell s 
"Indian hemp " whethe r th e whole or any portion o f the plant , 
or th e resi n obtaine d therefro m bu t excludin g it s medicina l 
preparations, commit s a n offence ; 
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(ii) substitutin g for ss. (2) and (3) of s. 22 of the Ordinance dealing 
with penaltie s ne w sub-section s whic h hav e th e effec t o f 
increasing the minimum and maximum penalties and providing 
for the forfeiture o f all articles in respect of which the offenc e 
was committed , wit h saving s i n th e cas e o f registere d dru g 
addicts; 

(iii) providin g fo r th e revocatio n o f th e licenc e t o practis e hi s 
profession o f anyon e license d unde r th e Ordinanc e o r unde r 
the Medica l an d Kindre d Profession s Ordinanc e wh o i s 
convicted o f any offence unde r the Ordinance. 

Nauru Abortio n Law 
In the Penal Code Bill 1977, section 377 will permit the termination 
of pregnancy i f -

(i) Th e termination i s carried out by a medical practitioner, and 
(ii) Tw o registere d medica l practitioner s ar e o f th e opinion , 

formed i n good faith eithe r -
(a) tha t the continuance of the pregnancy would involve risk 

to th e lif e o f th e pregnan t woma n o r o f injur y t o he r 
physical and mental health greater than i f the pregnancy 
were terminated, or 

(b) tha t there is a substantial risk that if the child were born it 
would suffer from such physical or mental abnormality as 
to be seriously handicapped; and 

(iii) Th e prior consent of the pregnant woman, if she is capable of 
giving consent, has been obtained; and 

(iv) Wher e th e pregnant woma n i s married, th e prior consent of 
her husband or, if he is not readily available to give his consent 
or i s not capable o f statin g whether o r no t h e consents, the 
prior consent of the most closely related adult member of her 
family wh o i s readil y availabl e an d i s capabl e o f statin g 
whether o r no t h e consents has been obtaine d o r where the 
pregnant women is not married the prior consent of the most 
closely relate d adul t membe r o f he r famil y wh o i s readil y 
available and is capable of stating whether or not he consents 
has been obtained . 

In determinin g whethe r th e continuanc e o f a  pregnancy woul d 
involve such risk of injury t o health as would allow termination on 
the grounds of injury to her physical or mental health, accounts may 
be taken of the pregnant woman's actual or reasonably foreseeabl e 
environment. 

The provisions are to be the subject of a "free vote" . 
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New Zealan d Sal e of Liquor Amendment Ac t 197 6 
This Ac t make s significan t change s t o th e comple x law s whic h 
regulate th e sale of liquor in New Zealand, an d without diminishin g 
this complexity represent s a  further ste p towards the treating of th e 
consumption o f alcohol as an adjunct o f everyday lif e rathe r than a s 
an end i n itself. Perhaps the most noteworthy features of the Act are 
those which allow for young people to be gradually introduced to the 
moderate us e of liquor in a controlled social environment. Althoug h 
the minimu m drinkin g age of 20 years was retained a s the resul t of a 
non-party vot e i n Parliamen t th e la w wil l no w allo w liquo r t o b e 
supplied i n hotels , tavern s an d club s t o person s 1 8 years an d ove r 
where accompanie d b y an adul t spous e o r parent . Childre n o f al l 
ages ma y accompan y thei r parent s int o designate d famil y loung e 
bars and be supplied with liquor. A new type of licence -  th e general 
ancillary licenc e -  i s introduced an d i s available t o sporting associ -
ations, ethni c and cultura l group s and th e like , where the consump-
tion o f liquo r i s merely incidenta l t o som e othe r principa l activity . 
These club s wil l b e authorise d t o sel l liquo r t o thei r member s an d 
guests o n an y da y excep t Goo d Frida y (thi s i n itsel f represent s a 
significant liberalisatio n o f th e genera l prohibitio n o n Sunda y trad -
ing). Provisio n i s als o mad e fo r th e extensio n o f tradin g hour s i n 
respect o f some type s of licences, notably hotel s and taverns , which 
may b e permitte d (o n individua l application ) t o sta y ope n unti l 1 1 
p.m. o n Frida y an d Saturda y nights . 

The Ne w Zealan d win e industr y i s given encouragemen t b y th e 
creation o f a  vineyar d ba r permi t whic h enable s th e winemake r t o 
sell hi s produc t fo r consumptio n o n hi s premises . Unlicense d 
restaurant permit s ma y b e granted , allowin g diner s i n unlicense d 
restaurants t o consume liquo r the y hav e themselve s provided . 

Alcoholic Liquo r Advisory Counci l Ac t 197 6 
This Ac t implement s th e recommendatio n o f a  recen t Roya l Com -
mission o n liquo r tha t th e personal , socia l an d economi c evil s 
flowing fro m th e misuse of alcoholic liquor be attacked b y setting up 
an Alcoholic Liquor Advisory Council. I t provides for the establish-
ment o f a  bod y of nine members -  si x appointees of the Governor -
General an d three representatives of relevant Governmen t Depart -
ments -  wh o ar e collectivel y charge d wit h th e tas k o f seekin g t o 
encourage temperat e attitude s and practices in respect of liquor and 
to reduce th e harm i t presently causes. Broadly, the functions o f the 
Council will be to promote research into the use and misuse of liquor , 
disseminate informatio n abou t liquor-relate d problems , stimulat e 
education programmes , an d provide fo r th e care and rehabilitatio n 
of thos e alread y sufferin g fro m o r becaus e o f th e misus e o f liquor . 
The Council will work in close co-operation with any existing bodies, 
associations or persons engaged i n activities in these fields, and may 
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appoint advisor y an d technica l committee s o r co-op t specialis t 
advice. The financin g o f the Council' s activities is to be by way of a 
levy on al l liquo r importe d int o o r manufacture d i n New Zealand . 

Contraception, Sterilisatio n and Abortion Act 197 7 
In recen t an d controversia l legislatio n followin g i n the wak e o f th e 
report of the Royal Commission on Contraception, Sterilisation an d 
Abortion (note d a t (1977 ) 3  C.L.B. 472 ) th e Ne w Zealan d Parlia -
ment ha s enacte d ne w laws , th e procedura l element s o f whic h ar e 
designed t o ensure tha t abortions are available only in strict compli-
ance wit h th e law . 

Although rejectin g th e Roya l Commission' s recommendatio n 
that panels consisting of two doctors and a social worker be set up to 
consider each reques t fo r an abortion, Parliamen t i n the Contracep-
tion, Sterilisatio n an d Abortio n Ac t 197 7 has provide d a n alterna -
tive bu t simila r procedure . Unde r th e ne w procedur e a  woma n 
seeking an abortion mus t have her case referred b y her doctor to two 
certifying consultants . To establish a list of medical practitioners who 
will be certifying consultant s (hal f th e tota l number o f such person s 
are t o be practising obstetrician o r gynaecologists) and to otherwise 
administer th e new procedure unde r the Act an Abortion Supervis -
ory Committe e consistin g o f a  Chairma n (th e firs t chairma n i s a 
Magistrate) an d tw o medica l practitioner s ha s bee n established . 
There i s an interesting point that in appointing certifying consultant s 
the Supervisory Committe e i s to have regard t o the desirability tha t 
their assessment of cases "will not be coloured by news in relation t o 
abortion tha t ar e incompatibl e wit h th e tenor " o f the Act . 

If th e certifyin g consultant s agree , a  certificat e authorisin g th e 
abortion mus t be forwarded t o the hospital where the operation i s to 
take place . Ther e i s provisio n i n th e cas e wher e tw o certifyin g 
consultants disagre e fo r a  thir d suc h consultant' s opinio n t o b e 
sought. 

An amendment t o the Crimes Act 196 1 passed at the same time as 
the Contraception, Sterilisatio n an d Abortion Ac t gives for the firs t 
time statutory ground s to be applied i n the case of a woman seekin g 
an abortion . Hithert o i t was a n offenc e fo r a  perso n t o unlawfull y 
procure a  miscarriage , th e wor d "unlawfully " bein g interprete d i n 
the ligh t o f R.  v . Bourne  [1939 ] l.K.B . 687 . 

The featur e o f the ne w Crimes Act provisions that ha s caused th e 
greatest difficult y i s th e meanin g t o b e ascribe d t o th e words , 
forbidding th e performanc e o f a n abortio n i f th e dange r t o th e 
women ca n b e averte d b y othe r means . Th e Crime s Amendmen t 
Act 197 7 defines "unlawfully " a s follows — 

(1) Th e carryin g ou t o f a n abortio n i s unlawfu l unles s i n th e cas e o f a 
pregnancy o f not mor e than 20 weeks gestation, the person doing the act 
believes— 
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(a) tha t the continuance of the pregnancy would result in serious danger 
(not being danger normally attendant upon childbirth) to the life, or 
to the physical or mental health, of the woman or girl, and that the 
danger cannot be averted by any other means; or 

(b) tha t the pregnancy is the result of sexual intercourse between— 
"(i) A  parent and child; or 
(ii) A  brother and sister, whether of the whole blood or of the half 

blood; or 
(iii) A  grandparent an d grandchild; or 

(c) tha t the pregnancy is the result of sexual intercourse that constitutes 
an offence agains t section 131(1 ) of this Act; or 

(d) tha t the woman or girl is severely subnormal within the meaning of 
section 138(2 ) of this Act. 

(2) Th e followin g matters , whil e no t i n themselve s ground s fo r a n 
abortion may be taken into account in determining whether the continu-
ance of the pregnancy would result in serious danger to the woman's life 
or to her physical or mental health— 
(a) th e age of the woman or girl concerned is near the beginning or the 

end of the usual child-bearing years; 
(b) th e fact (where such is the case) that there are reasonable grounds for 

believing that the pregnancy is the result of rape. 
(3) I n th e cas e o f a  pregnancy o f mor e tha n 2 0 weeks gestation , th e 
person doing the act must believe that the miscarriage is necessary to save 
the life of the woman or girl or to prevent serious permanent injury to her 
physical or mental health . 

The groun d fo r abortio n o f foeta l abnormalit y recommende d b y 
the Roya l Commissio n wa s struc k ou t o f th e bil l durin g it s 
Committee stages . 

Safety o f Children' s Nigh t Clothe s Ac t 197 7 (No. 8 7 o f 1977 ) 
This Ac t make s provisio n fo r th e prevention o r reduction o f th e risk 
of deat h an d persona l injur y throug h th e us e o f certai n approve d 
fabrics an d design s i n th e manufactur e o f children' s nigh t clothes . 
Instructions an d warning s requir e t o b e fixe d t o garments accordin g 
to th e clas s o f materia l used . Penaltie s ar e provide d fo r 
contraventions o f th e Act . Transitiona l exemptio n provision s ar e 
included. 

Children an d Youn g Person s Amendmen t Ac t 197 7 
Among amendment s t o the principa l Ac t o f 197 4 is a redefinition o f 
a chil d o r youn g perso n "i n nee d o f care , protection , o r control" , 
the protectio n o f socia l worker s an d schoo l teacher s furnishin g 
reports othe r tha n i n ba d fait h o r withou t reasonabl e care , an d th e 
giving of powe r t o the court t o direct i n certain cases that psychiatri c 
reports b e obtained . Provisio n i s als o mad e fo r authorise d socia l 
workers t o arrang e fo r psychiatri c treatment , subjec t t o th e 
obtaining o f specifie d consents . 
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Nurses Act 197 7 
The Ac t consolidate s an d amend s th e legislatio n providin g fo r th e 
training, registratio n an d enrolmen t o f nurses , th e handlin g o f 
complaints agains t nurses , an d th e establishmen t o f th e Nursin g 
Council o f Ne w Zealand . 

State Services Conditions of Employmen t Ac t 197 7 (No. 95 of 1977 ) 
This Ac t consolidate s an d amend s th e legislatio n enacte d i n 196 9 
regarding th e remuneratio n an d condition s o f employmen t o f Stat e 
employees. Fo r th e publi c sector , provisio n i s mad e fo r th e criteri a 
for prescribin g condition s o f employment ; th e issu e o f 
determinations; review s of conditions of employment , th e settlemen t 
of dispute s a s t o th e applicatio n o f determinations ; an d th e 
establishment, constitutio n an d jurisdictio n o f th e Publi c Secto r 
Tribunal. 

Separate provisio n i s mad e fo r th e establishment , composition , 
jurisdiction an d procedur e o f singl e servic e tribunal s (th e 
Government Servic e Tribunal , th e Governmen t Railway s Industria l 
Tribunal an d th e Hospita l Servic e Tribunal) . Othe r provision s 
govern Appeal s t o th e Cour t o f Appeal . 

Special provision s contro l strike s and lockout s i n certain essentia l 
services and expor t slaughter-houses . Th e essentia l service s to whic h 
special procedure s appl y ar e se t ou t belo w an d ar e containe d i n a 
Schedule to the Act , whic h ma y be amended b y Order i n Council — 

(i) th e productio n o r suppl y o f electricity ; 
(ii) th e workin g o f an y railwa y use d fo r th e publi c carriag e o f 

goods o r passengers ; 
(iii) th e working of an y transpor t servic e within th e meaning o f th e 

Transport Ac t 1962 ; 
(iv) an y servic e fo r th e carriag e o f passenger s o r good s b y wate r 

between th e Nort h Islan d th e Sout h Islan d o r an y servic e 
necessary fo r th e operatio n o f suc h a  service ; 

(v) an y ai r transpor t service , bein g a  servic e b y aircraf t fo r th e 
public carriag e o f passenger s o r good s fo r hir e o r rewar d (bu t 
excluding a n ai r topdressin g service) , o r an y servic e necessar y 
for th e operatio n o f suc h a n ai r transpor t service ; 

(vi) th e wor k o f an y fir e brigad e withi n th e meanin g o f th e Fir e 
Service Ac t 197 5 (bu t excludin g th e wor k performe d b y 
members o f voluntee r fir e brigades) ; 

(vii) th e operation o f a  hospital within the meaning of the Hospital s 
Act 195 7 or of a  psychiatric hospita l withi n th e meaning of th e 
Mental Healt h Ac t 196 9 o r o f an y servic e necessar y fo r th e 
operation o f suc h a  hospita l o r psychiatri c hospital ; 

(viii) th e operatio n o f welfar e institution s b y th e Departmen t o f 
Social Welfare ; 
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(ix) th e operatio n o f pena l institution s b y th e Departmen t o f 
Justice. 

(x) mea t inspectio n service s associate d wit h th e slaughterin g o r 
supply o f mea t fo r domesti c consumption . 

Crimes Amendment  Ac t 197 8 
The New Zealand Parliamen t ha s again been wrestling with the vexed 
question o f abortion , despit e it s earlie r hope s tha t las t year' s 
legislation ha d settle d th e matter . 

Following the implementation o f the Crimes Amendment Ac t 197 7 
[noted a t (1978 ) 4  C.L.B . 239 1 considerable uncertaint y was  fel t a s 
to th e meanin g o f s . 187 A subsectio n (l)(a) — 
(1) Th e carryin g ou t o f a n abortio n i s unlawfu l unles s i n th e cas e o f a 

pregnancy of not more than 20 weeks gestation, the person doing the act 
believes— 
(a) tha t the continuance of the pregnancy would result in serious danger 

(not being danger normally attendant upon childbirth) to the life, or 
to the physical or menta l health of the woman or girl, and that the 
danger cannot b e averted b y any other means. 

Because of th e uncertainty, whic h specificall y relate d t o the word s 
"and tha t th e dange r canno t b e averte d b y an y othe r means" , th e 
Abortion Supervisor y Committe e which administers the provision o f 
abortion i n New Zealand, recommende d tha t these words in question 
be deleted . Thi s no w leave s th e la w a s i t was  recommende d b y th e 
Royal Commissio n o n Contraception , Sterilisatio n an d Abortion . 

The Crimes Amendment Ac t 197 8 also makes foeta l abnormality a 
ground fo r a n abortion . That , too , ha d bee n recommende d b y th e 
Royal Commission , bu t a  provisio n t o tha t effec t i n th e 
Contraception, Sterilisatio n an d Abortio n Bil l 197 7 was  struc k ou t 
by Parliament . Th e Crime s Amendmen t Ac t 197 8 now reverse s tha t 
position. 

Massage Parlour s Ac t 197 8 
Responding to what was  seen as an increasing tendency fo r organise d 
crime to use so called "massag e parlours " a s a fron t fo r prostitutio n 
and a s a  sourc e o f incom e t o financ e crimina l ventures , includin g 
drug dealing , th e Ne w Zealan d Parliamen t enacte d th e Massag e 
Parlours Act . 

The Ac t i s designe d t o contro l th e activitie s o f parlour s i n tw o 
ways— 

(i) n o perso n ca n operat e a  massag e parlou r withou t a  licenc e 
issued b y a  Magistrate . I n decidin g whethe r a  licenc e wil l b e 
issued the Magistrate must hear any objections fro m th e police, 
or member s o f th e public . Al l manager s o f massag e parlour s 
must als o b e approve d b y a  Magistrate . N o perso n wh o ha s 
had, withi n te n year s of th e date o f applyin g fo r a  licence , any 
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conviction fo r a  drug s o r prostitutio n offenc e i s eligibl e t o 
obtain a  licenc e o r manager' s certificate ; 

(ii) whe n th e premise s are licensed a s a massage parlou r th e polic e 
may inspec t th e premise s a t an y time . I t i s a n offenc e fo r a 
proprietor t o refuse entr y to a member of th e police. I f a police 
believe tha t a n offenc e agains t th e Massag e Parlour s Ac t i s 
being committed o n licensed  premise s they ma y b e issued wit h 
a warran t t o ente r thos e premises . 

The polic e ar e als o give n th e righ t t o mak e a  complain t t o a 
Magistrate about th e operation o f a  parlour wit h a view to the licence 
being cancelled. Amon g th e grounds fo r complain t are — conviction s 
for dru g o r prostitutio n offending , an d a  findin g b y th e Magistrat e 
that act s o f prostitutio n ha d occurre d du e t o a  licensee' s failur e t o 
effectively supervis e hi s business . 

The Massag e Parlour s Ac t i s to com e int o forc e o n 1  April 1979 . 

New Zealan d Counci l fo r Postgraduat e Medica l Educatio n 197 8 
The Ac t establishe s th e Council , whic h i s t o advis e th e Ministe r o n 
national an d regiona l need s i n respec t o f th e organisatio n an d 
financing o f postgraduat e medica l education ; i s t o initiate , co -
ordinate an d suppor t scheme s fo r suc h education ; collec t an d dis -
seminate relevan t information ; lias e wit h teachin g institutions ; an d 
initiate, co-ordinat e an d suppor t researc h int o the evaluation o f pro -
grammes fo r postgraduat e education . 

Misuse o f Drug s Amendmen t Ac t 197 8 
This measur e enact s th e recommendation s o f a  specia l governmen t 
caucus committee that was  established t o seek methods of combatin g 
the increasin g incidenc e o f offendin g involvin g "har d drugs " (thos e 
scheduled unde r th e Misuse of Drug s Act 197 5 as Class A and B  con-
trolled drugs) . Th e amendmen t deal s onl y wit h thos e categorie s o f 
drugs. 

The major change s to the law include an increas e in the maximu m 
penalty fo r dealin g i n Class A  drugs fro m 1 4 years imprisonmen t t o 
life imprisonmen t and , i n the case of Cla s B  drugs, fro m te n year s to 
14 years imprisonment . 

A specific offenc e o f conspiracy t o deal in drugs has been include d 
in the amendment . Previousl y th e general provision s relating to con-
spiracy i n th e Crime s Ac t 196 1 wer e use d fo r suc h cases , an d pro -
vided a  maximu m penalt y o f seve n years ' imprisonment . Unde r th e 
Misuse of Drug s Amendment Ac t thi s offence i s now punishable by a 
maximum penalt y o f 1 4 years imprisonmen t i n th e cas e o f Clas s A 
drugs an d te n year s imprisonmen t i n th e cas e o f Clas s B  drugs. 

The amendmen t Ac t als o make s provisio n fo r a  judge , o n th e 
application o f a  commissione d office r o f th e Police , t o issu e a 
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warrant authorisin g th e interception o f privat e communications by 
means of a  listenin g devic e or telephon e tap . Th e warran t ma y be 
issued when the judge is satisfied that other detection methods will be 
or have been successful. I t authorises an interception for a maximum 
of 3 0 days although i t ma y b e renewed . Ther e i s provision fo r a n 
emergency authorisation t o be issued by a judge on an oral applica-
tion. Suc h a n authorisatio n mus t late r b e validated b y the forma l 
procedure provided . Onl y evidence o f dru g offending gaine d fro m 
the listening device is admissible in evidence. There is provision fo r 
the defence to see the police affidavits file d in support of an applica-
tion fo r a n interception warran t wher e a judge is satisfied tha t such 
disclosure wil l not unduly prejudice the police interests. 

Bail is also affected wher e an accused is charged with a Class A or 
B drug dealing offence. I n these cases, an accused person cannot be 
granted bai l except by a Judge of the Supreme Court and either the 
accused or the Crown may appeal to the Court of Appeal against the 
Judge's decision. 

Provision i s also made for a  judge, on the conviction of a  person 
charged wit h a  dru g dealin g offence , t o orde r tha t th e offende r 
should pa y a  fin e bot h fo r tha t offence , an d als o i n respec t o f 
previous offendin g tha t th e judg e i s satisfie d ha s occurred . Fine s 
enforcement procedure s ar e tightene d t o ensur e tha t ther e i s a n 
effective mechanis m t o enforce an y such fine . 

Dietitians Amendment Act 1979 (No. 44 of 1979) 
This Act amends the principal Act of 195 0 and makes new provision 
for th e compositio n an d procedur e o f th e Dietitian s Board , an d 
widens its functions . 

Provision is also made for the establishment of a committee of the 
Board (t o be known a s the Penal Case s Committee) with powe r to 
investigate complaint s an d refe r the m t o th e Boar d fo r furthe r 
inquiry. The disciplinary powers of the Board are laid down and its 
procedure prescribed . 

Appeals agains t decision s o f th e Boar d ar e t o b e hear d b y th e 
Administrative Division o f the Supreme Court . 

Health Amendment Act 1979 
The Act , inte r alia , add s a  ne w Par t IIIA , whic h prohibit s 
unauthorised tradin g i n "huma n blood" , a n expression define d a s 
including "an y huma n orga n o r huma n tissue , includin g th e 
placenta, of a kind that is suitable as a source from which to derive a 
constituent o f blood fo r therapeuti c use or for th e preparation o f a 
substance for therapeuti c use." 
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Toxic Substance s Ac t 197 9 (No. 2 7 of 1979 ) 
This Ac t make s ne w provisio n fo r th e contro l o f toxi c substances , 
and consolidate s (wit h amendments ) th e Poison s Ac t 1960 , a s 
amended. A  Toxi c Substance s Boar d i s established whos e principa l 
function i s to advis e th e Ministe r o r th e Director-Genera l o f Healt h 
on matter s relatin g to — 
(a) th e manufacture, importation , exportation , sale , supply, storage , 

use, disposal , carriage , packaging , labelling , advertising , 
destruction, o r accidenta l spillag e o f toxi c substances , 

(b) th e protection o f human healt h fro m th e harmful effect s o f toxi c 
substances, 

(c) th e protectio n o f th e environmen t fro m an y suc h harmfu l 
effects. 

Provision i s mad e fo r controllin g th e sale , packing , custod y an d 
advertising o f poisons ; fo r th e granting, effect , duratio n an d displa y 
of license s require d unde r th e Act ; an d fo r th e enforcemen t o f th e 
Act's provisions . 

The Ac t als o provide s fo r appeal s t o th e Suprem e Cour t agains t 
decisions of the Medica l Officer o f Healt h i n relation to the licensin g 
provisions o f th e Ac t o n th e ground s tha t an y relevan t requiremen t 
of th e Ac t (o r o f regulation s mad e unde r th e Act ) ha s no t bee n 
compiled with , o r that th e Medical Officer o f Health , i n reaching hi s 
decision, acte d unreasonably . I n certai n circumstances , a  furthe r 
appeal lie s to th e Cour t o f Appeal . 

Disabled Persons Community Welfare Amendment Act 1979 (No. 84 
of 1979 ) 
This Ac t amend s the principa l Ac t o f 197 5 to allow grants and loan s 
to be made to disabled person s fo r th e purchase of moto r vehicle s or 
other mechanica l mean s o f transpor t (o r fo r th e alteratio n o f thei r 
mechanism) a s ma y b e necessar y t o enabl e a  disable d perso n t o 
undergo trainin g for , o r t o obtai n o r retai n employment , whic h wil l 
enable hi m t o achiev e a  substantia l measur e o f financia l 
independence. 

The Ac t als o contain s guideline s fo r th e exercis e o f th e Director -
General's discretion . 

Misuse of Drug s Amendment (No . 2 ) Act 197 9 (No. 13 2 of 1979 ) 
This Ac t amend s th e principa l Ac t o f 197 5 by makin g provisio n t o 
regulate interna l searche s o f person s unde r arres t o n suspicio n o f 
having committe d certai n specifi c offence s unde r th e principa l Act . 
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Papua New Bab y Feed Supplies (Control) Act 1977 
Guinea Th e Act restricts the right of freedom o f expression conferred by s. 46 

of th e Constitutio n i n order t o protec t bab y healt h fro m th e conse -
quences of the unhygienic, insufficien t o r wrong use of certain item s 
connected wit h th e feedin g o f babies . (e.g . feedin g bottles , teats , 
dummies, an d the purchase o r use of milk o r other product s in 
connection wit h them) . 

Under th e Ac t i t is an offence t o publish a n advertisement whos e 
intention or likely effect i s to encourage the bottle feeding of babies or 
the purchase or use of prescribed articles or the purchase or use of miik 
or othe r product s in connection wit h th e us e of prescribed articles . 
However a pharmacist may display within his pharmacy an advertise-
ment whic h ma y otherwis e b e prescribe d t o an exten t necessar y to 
enable person s obtainin g prescribe d article s in accordance wit h an 
authorization given under the Act, to choose those articles. Suppliers 
may als o us e advertisements i n the course of their business but onl y 
display t o pharmacists, nurses , or persons empowered b y the Act to 
give authorizations . 

Authorization t o obtain a  prescribed articl e i s only t o be given 
where i t would b e in the interest s of the bab y or infant t o be fe d o r 
soothed by the prescribed article , and at the time the authorization is 
given instruction s a s to the article' s proper us e are als o to be given. 

The Internationa l Planne d Parenthoo d Federatio n note s that thi s 
legislation i s the firs t o f it s kind t o have been receive d at its London 
Headquarters. 

St. Luci a Publi c Healt h Regulation s 
The followin g Regulation s hav e been mad e unde r th e Publi c Healt h 
Act 1975 — 

(i) Publi c Healt h (Nuisances ) Regulation s 197 8 
(S. R . &  O. 1978 , No . 10 ) 

(ii) Publi c Healt h (Offensiv e Trades ) Regulation s 197 8 
(S. R . & 0 . 1978 , No . 11 ) 

(iii) Publi c Healt h (Communicabl e an d Notifiabl e Diseases ) 
Regulations 197 8 
(S. R . &  O. 1978 , No . 12 ) 

(iv) Publi c Healt h (Barber ) Regulation s 197 8 
(S. R . &  O. 1978 , No . 13 ) 

(v) Publi c Healt h (Wate r Qualit y Control ) Regulation s 197 8 
(S. R . &  O. 1978 , No. 14 ) 

(vi) Publi c Healt h (Apartmen t Houses , Gues t House s an d Hotels ) 
Regulations 197 8 
(S. R . &  O. 1978 , No. 15 ) 

(vii) Publi c Healt h (Swimmin g Pools ) Regulation s 197 5 
(S. R . &  O. 1978 , No . 16 ) 
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(viii) Publi c Healt h (Notificatio n o f Births ) Regulation s 197 8 
(S. R . &  O. 1978 , No . 17 ) 

(ix) Publi c Healt h (Bakeries ) Regulation s 197 8 
(S. R . & 0 . 1978 , No . 18 ) 

(x) Publi c Healt h (Transportatio n o f Huma n Remains ) 
Regulations 197 8 
(S. R . & 0 . 1978 , No . 19 ) 

(xi) Publi c Healt h (Barrack s an d Tenements ) Regulation s 197 8 
(S. R . &  O. 1978 , No . 20 ) 

(xii) Publi c Healt h (Disposa l o f Offensive Matter ) Regulation s 197 8 
(S. R . &  O. 1978 , No . 21 ) 

(xiii) Publi c Healt h (Sewag e an d Disposa l o f Sewag e and Industria l 
Waste Works ) Regulation s 197 8 
(S. R . &  O. 1978 , No . 22 ) 

Labour Bil l 198 0 
This i s a  ver y comprehensiv e Bil l dealin g wit h al l aspect s o f industria l 
relations. It s lon g titl e describe s it s purpos e a s being — 

to improve the security of employment o f employees; to reassert the right of 
free associatio n of employees and employers and the right to take industrial 
action; to encourage the growth of responsible trade unions and the develop-
ment o f collectiv e bargainin g b y makin g provisio n fo r th e regulate d 
recognition of trade unions by employers; to set new and improved standards 
of occupationa l healt h an d safety ; generall y t o modernise , co-ordinat e and 
harmonise the labour laws of the State; to ensure that the labour laws of the 
State comply with its international obligations; to establish a judicial tribunal 
to decide disputes and other matter s arising out o f this Act; and to establish 
formal methods of consultation to assist the Minister in the carrying out of his 
duties. 

The Bil l seeks to repea l al l the existing legislatio n relatin g t o industria l 
relations. It s 424 sections ar e classifie d a s follows — 

(i) Preliminary  (includin g definition s o f suc h term s as "absenteeism" , 
"bargaining i n goo d faith" , "continuou s employment" , "fixe d 
term contract" , "immediat e family" , "irregula r industria l actio n 
short o f a  strike" , "lockout" , an d "temporar y cessatio n o f 
work") I n thi s part , th e righ t o f a n employe e t o joi n th e trad e 
union of his choice or not to join a trade union as well as the right t o 
resort t o industria l actio n ar e recognised . 

(ii) The  Labour  Department  Thi s par t contain s th e administrativ e 
arrangements withi n th e departmen t a s wel l a s provisio n fo r a 
Labour Advisor y Board , a  Wage s Committe e an d a  Tribunal . 

(iii) Terms  of  employment  Include d here are reasons for dismissa l which 
are "fair" , distinguishe d fro m thos e whic h ar e "unfair" . 

(iv) Employment  of  women,  young  persons  and  special  provisions  for 
the employment  of  domestic  servants  and  shop  assistants 

(v) Work  permits 
(vi) Control  of  wages,  includin g dut y t o pa y th e minimu m wag e an d 

particulars relatin g t o th e paymen t o f wages . 
(vii) Health  and  security 
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(viii) Training  and  manpower  development  Thi s par t provide s fo r th e 
establishment o f a  Trainin g an d Manpowe r Developmen t 
Commission. 

(ix) Trade  Unions  and  Employers ' Associations 
(x) Settlement  of  trade  disputes 

(xi) Recruitment 
(xii) Offences,  penalties  and  legal  proceedings 

The Schedule contains a  Code of Industria l Relation s Practice which is 
designed t o giv e practica l guidanc e fo r promotin g goo d industria l 
relations. Whil e the Code imposes no legal obligations, it s provisions may 
be take n int o accoun t i n proceedings befor e an y court . I t deal s exhaust -
ively wit h responsibilities , employmen t policies , condition s an d consult -
ations, recognitio n o f Trade Unions, collective bargaining, employee rep-
resentation a t th e plac e o f work , grievanc e an d disput e procedure s an d 
disciplinary procedures . 

Among othe r materia l i n th e Schedul e ar e th e Rule s o f th e Tribunal , 
Rules fo r th e conduc t o f a  ballo t unde r th e Labou r Act , occupation s i n 
which women , youn g person s an d childre n ma y no t b e employed , an d 
notifiable occupationa l diseases . 

St. Vincen t Arrowroo t Industr y Ac t 197 6 (Act No. 20 of 1976 ) 
The Ac t establishe s th e Arrowroo t Industr y Associatio n t o encour -
age th e industry , t o supervis e productio n an d processing , an d t o 
control expor t marketing . 

Public Healt h Ac t 197 7 (No. 9 of 1977 ) 
The purpos e o f thi s Ac t i s t o secur e an d maintai n publi c health , 
mainly b y th e preventio n an d suppressio n o f communicabl e 
diseases, b y ensurin g treatmen t o f person s sufferin g fro m venerea l 
diseases, b y providin g hospital s fo r lepers , an d b y th e constructio n 
and regulatio n o f building s use d fo r th e storag e o f foodstuffs . 

The Ac t als o provide s fo r th e constitutio n o f a  Central Boar d o f 
Health, havin g the Medica l Officer o f Health as the Chief Executiv e 
Officer, an d a  Publi c Healt h Department , unde r th e contro l o f th e 
Medical Office r o f Health . 

Evidence (Amendment ) Act 197 7 (No. 31 of 1977 ) 
The Ac t make s ne w provisio n fo r th e admissio n i n evidence o f th e 
certificate o f th e Governmen t chemist , i n the followin g terms — 

7. (1 ) I n crimina l proceeding s th e certificat e o f a  Government chemis t 
purporting t o b e signe d b y hi m i s admissible a s prima faci e evidenc e o f 
the matters stated therein i f it is proved by other evidence that the seals or 
other fastenings of the container of the substance or thing analysed and in 
respect o f whic h th e certificat e wa s give n wer e intac t a t th e tim e th e 
container wa s delivered t o him . 
(2) Whe n a  certificat e o f a  Governmen t chemis t i s use d i n crimina l 
proceedings th e judg e o r magistrat e may , i f he  think s fit , requir e th e 
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attendance o f th e Governmen t chemis t an d examin e hi m a s t o th e 
subject-matter thereof . 
(3) I n crimina l proceeding s eithe r o f th e partie s ma y requir e th e 
attendance of a Government chemist to give evidence and in that case the 
costs of hi s attendance shall , unless the judge or magistrate otherwise 
orders, be payable by the party so requiring. 
(4) In criminal proceedings a court may presume that the signature to a 
certificate o f a Government chemist is genuine and that the person who 
signed it held the office and qualifications which he professed t o hold at 
the time when he signed it. 

Central Wate r and Sewerag e Authorit y Ac t 197 8 (No. 6  of 1978 ) 
This Ac t repeal s th e Centra l Wate r Authorit y Ordinanc e 196 9 and 
establishes the Central Wate r an d Sewerag e Authority wit h power t o 
formulate proposal s fo r meetin g wate r suppl y o r sewerag e disposa l 
requirements an d t o lev y an d collec t rate s an d charge s fo r wate r 
supplied an d fo r othe r service s provide d b y th e Authority . 

Nurses, Midwives and Nursing Assistants Act 197 8 (No. 1 1 of 1978 ) 
This Act consolidates and amend s the law relating to the registratio n 
of Nurse s an d Midwive s an d provide s fo r enrolmen t o f Nursin g 
Assistants. 

The Ac t als o provide s fo r th e establishmen t o f a  General Nursin g 
Council havin g responsibilit y fo r th e education , qualification , 
practice an d conduc t o f Nurses , Midwive s an d Nursin g Assistants . 

Professions Licensin g Ac t 197 9 (No. 8  of 1979 ) 
This Ac t make s provisio n fo r th e lev y an d collectio n o f licenc e fee s 
from member s o f th e profession s liste d i n th e Schedule . Include d 
among th e 2 4 profession s liabl e t o a  licenc e fe e ar e Barrister s an d 
Solicitors, Medica l an d Denta l Practitioners , Veterinar y Surgeons , 
Electrical an d Civi l Engineers , Architects , Chartere d Accountants , 
and Insuranc e Broker s an d Agents . 

Singapore Infectiou s Disease s Act 197 6 
This Ac t replace s the Diphtheri a Immunisatio n Ac t (Cap . 153) , the 
Leprosy Ac t (Cap . 159 ) an d th e Quarantin e an d Preventio n o f 
Disease Ac t (Cap . 166 ) with a  new, comprehensiv e an d up-to-dat e 
framework fo r dealin g wit h quarantin e an d th e preventio n o f 
infectious disease s i n Singapore . Th e Ac t als o give s forma l recog -
nition t o the separat e responsibilitie s o f the Ministr y o f Healt h an d 
the Ministry o f the Environment i n the administration o f this branch 
of th e law , an d confer s wide r power s o n th e authoritie s fo r mor e 
efficient administration . 
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Misuse of Drugs (Amendment) Act 1977 
This Act, inter alia, empowers the Director of the Central Narcotics 
Bureau to make an order requiring a drug addict or a person whose 
urine has been found t o be positive as a result of a urine test to be 
admitted t o a n approve d institutio n t o underg o treatmen t an d 
rehabilitation. A  person so admitted wil l be detained therein for a 
period of six months unless earlier discharged by the Director or a 
Review Committee of the institution. 

The Review Committee of an approved institution has the power 
to extend the period of detention of an inmate for a  further perio d 
not exceedin g six months at any one time; but no inmate who has 
been admitted pursuant to an order of the Director may be detained 
for mor e tha n tw o years after hi s admission t o an approved insti -
tution. 

The Review Committee of an approved institution is required to 
keep the case of every inmate under review and to consider as often 
as practicable whether he should be discharged. 

Swaziland Medica l and Dental Practitioners Act 1970 (No. 3 of 1970) 
Legal Notic e No . 8 5 of 197 7 adds t o th e numbe r o f Medica l an d 
Dental Councils recognised by the Swaziland Council for purposes 
of registratio n a s medica l practitioners o r dentists , correspondin g 
Councils i n Ghana , Israel , Kenya , Nigeria , Tanzania , Wes t 
Germany an d Zambia . 

Control of Natura l Therapeutic Practitioners Regulations 1978 
These Regulations relate to the registration an d control of ''natura l 
therapeutic practitioners " wh o are defined a s persons who practice 
as chiropractors , homeopaths , natuopath s o r electropaths . Th e 
Registration and Control of Para-Medical Practitioners' Regulations 
1972 are applie d mutatu s mutandis . Para-medica l practitioners , a s 
opposed to natural therapeutic practitioners , are persons entitled t o 
practice any of the following occupations as set out in the Swaziland 
Medical an d Denta l Practitioner s Ac t 1970 , namely , chiropodists , 
diagnostic radiographers , dietitians , foo d inspectors , health inspec-
tors, medica l technologists , anaestheti c assistants , occupationa l 
therapists, optometrists , orthopaedi c mechanics , surgica l applianc e 
makers, physiotherapist s an d denta l mechanics . I t i s speciall y 
provided tha t a  perso n practisin g a s a  natura l therapeuti c 
practitioner shal l not — 
(a) practis e midwifery ; 
(b) perfor m an y surgica l operatio n o r administe r an y injectio n t o 

any person; 
(c) withdra w blood fro m an y person; 

54 



(d) trea t o r offe r t o trea t cance r o r prescrib e a  remedy fo r cance r o r 
claim tha t an y article , apparatu s o r substanc e wil l o r ma y b e of 
value fo r th e alleviation o f th e effects o f th e curing o r treatmen t 
of cancer ; 

(e) perfor m an y interna l examinatio n o n an y person ; 
(0 clai m o r b y an y mean s whatsoeve r hol d himsel f out , t o b e a 

medical practitione r o r us e th e nam e medica l practitioner , o r 
doctor o r any other name , title , description, o r symbol indicatin g 
or calculated t o lead person s to infer tha t h e possesses any quali -
fications o f a  medica l practitioner ; o r 

(g) preven t an y perso n fro m bein g treate d by , o r improperl y influ -
ence any person to abstain fro m treatmen t b y a person registere d 
in term s o f th e Act . 

No prosecutio n fo r a  contraventio n o f thes e regulation s ca n b e 
brought withou t th e prio r writte n consen t o f th e Attorney-General . 

Tanzania Nationa l Institut e fo r Medica l Researc h Ac t 197 9 (No. 2 3 of 1979 ) 
This Ac t i s one o f man y tha t wer e passed t o fil l th e vacuum create d 
by th e breakdow n o f th e Eas t Africa n Community . Th e Ac t 
establishes a n Institut e fo r Medica l Researc h an d amon g it s mai n 
functions are , to take over and continue the business and activities of 
medical research centres in Tanzania whic h were formerly ru n unde r 
the auspice s o f th e defunc t Eas t Africa n Community ; i n co -
operation wit h th e governmen t o r othe r person s t o promot e o r 
provide trainin g facilitie s fo r loca l personne l fo r medica l researc h 
and t o monitor , contro l and , co-ordinat e medica l researc h carrie d 
out within Tanzania o r elsewhere and t o evaluate the findings o f tha t 
research. 

Trinidad an d St . John Ambulance Association and Brigade of Trinidad and Tobago 
Tobago (Incorporation ) Bil l 

The Bil l seek s t o giv e corporat e statu s t o th e abov e voluntar y an d 
charitable organization , especiall y a s it s establishmen t an d con -
tinuance i s stil l dependen t upo n th e statute s o f th e Orde r o f th e 
Grand Prior y o f th e Mos t Venerabl e Orde r o f th e Hospita l o f St . 
John o f Jerusale m i n the Unite d Kingdom . Wit h incorporatio n th e 
organization woul d becom e a  separat e an d distinc t lega l entit y 
though a t the same time it will adhere to the traditions and principle s 
of th e Orde r a s embodie d i n it s mott o "Pr o Fide , Pr o Utilitat e 
Hominum". 
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Disaster Measure s Ac t 197 8 
This Ac t provide s fo r th e takin g o f effectiv e measure s t o cop e wit h 
disasters. I t seek s t o empowe r th e Presiden t t o declar e b y Procla -
mation publishe d i n th e Gazett e a  disaste r are a wher e an y are a i s 
affected b y calamit y suc h a s an y fire , flood , landslide , hurricane , 
disease o r othe r calamity . 

The Ac t provide s tha t fo r s o long as the area i s a disaster are a th e 
President o r someon e dul y authorise d b y hi m ma y tak e suc h 
measures and exercise such powers as may be considered necessar y to 
mitigate th e effect s o f th e disaster . Suc h measure s include — 
(a) assumin g contro l o f an d regulating — 

(i) al l mean s o f communicatio n an d transport , 
(ii) al l supplie s o f foo d an d othe r necessities , 

(iii) al l water , fue l an d powe r installation ; 
(b) enterin g int o an d takin g possessio n o f an y buildin g fo r th e pur -

pose whatsoeve r includin g th e demolitio n o f tha t building ; 
(c) prohibitin g o r restrictin g th e possessio n o r us e by any perso n o f 

any specifie d article s o r commodities ; 
(d) imposin g restriction s o n person s leavin g o r enterin g th e disaste r 

area. 

Dental Professio n Bil l 198 0 
This Bil l seek s t o regulat e th e practic e o f dentistr y b y th e 
establishment o f a  Denta l Boar d wit h provisio n fo r th e election o f a 
Council o f th e Boar d exercisin g executiv e function s o n it s behalf . 
The Bil l make s provisio n fo r th e registratio n o f dentist s an d th e 
emolument o f dental auxiliaries . In addition there is provision fo r th e 
establishment o f a  Registe r o f Dentists , an d Roll s fo r denta l 
auxiliaries. The Bil l would mak e i t an offence , inte r alia , t o hold ou t 
as a  dentis t o r denta l auxiliar y o r practis e a s a  dentis t o r denta l 
auxiliary, whil e no t bein g registere d o r enrolled , a s the cas e may be . 

There ar e als o miscellaneou s provision s dealin g wit h appeal s t o a 
Judge i n Chamber s b y a  perso n aggrieve d b y th e refusa l o f th e 
Council to register or enroll him, as the case may be, or who has been 
suspended fro m practisin g o r whos e nam e ha s bee n remove d fro m 
the Registe r o r Roll . 

United Kingdo m Congenita l Disabilitie s (Civi l Liability ) Ac t 197 6 
The Ac t provide s fo r civi l liabilit y i n th e cas e o f childre n bor n 
disabled a s a result of some person's fault. I t also extends the Nuclear 
Installations Act 1965 , so that children born disabled in consequence 
of a  breach o f dut y unde r tha t Ac t ma y claim compensation . 
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Criminal La w Act 197 7 
The Ac t implement s th e Repor t o f th e La w Commissio n (fo r 
England an d Wales ) o n Conspirac y an d Crimina l La w Reform , 
(Law Com . No . 76 ) and som e o f th e principal recommendation s o f 
the Jame s Committe e o n th e distributio n o f crimina l business ; an d 
modifies th e crimina l la w an d procedur e i n a  numbe r o f areas , 
including— 
(vii) definition  of  "cannabis":  th e Ac t amend s th e definitio n o f 

"cannabis" i n th e Misus e o f Drug s Ac t 197 1 t o includ e al l 
parts o f an y plan t o f th e genu s Cannabis  othe r tha n cannabi s 
resin (alread y separatel y defined) , th e mature stalk , th e fibr e 
produced fro m matur e stal k an d th e seed , afte r separatio n 
from th e plant . [Thi s amendmen t wa s necessitate d b y th e 
decisions of the Court of Appeal in Reg. v . Goodchild [  1977) 1 
W.L.R. 47 3 and Reg.  v . Mitchell  [1977 ] 1  W.L.R. 753.] ; 

(viii) incest:  th e Ac t make s i t a n offenc e fo r a  ma n t o incit e a  gir l 
under the age of 1 6 (whom he knows to be his grand-daughter, 
daughter o r sister ) t o hav e sexua l intercours e wit h him . Th e 
relationship doe s no t hav e t o b e trace d throug h lawfu l 
wedlock; 

Medical Ac t 197 8 
This Ac t provide s fo r th e constitutio n an d function s o f th e Genera l 
Medical Council , branc h council s an d committees ; an d amend s 
certain enactment s relatin g t o medica l education , th e registratio n o f 
medical practitioner s an d thei r professiona l conduc t an d fitnes s t o 
practice. 

In th e Par t o f th e Ac t whic h deal s wit h th e registratio n o f prac -
titioners qualified overseas , a  Review Board i s established wit h juris-
diction t o giv e advisor y opinion s o n decision s mad e b y th e Genera l 
Council whic h fal l int o prescribe d categories . Th e Revie w Board' s 
opinion i s then transmitte d t o the Presiden t o f th e Genera l Council , 
or t o a  Counci l membe r appointe d fo r thi s purpose , wh o may , i f 
having regar d t o th e Board' s opinio n h e think s fit , direc t tha t th e 
decision whic h was  subjec t o f revie w b e reversed . 

One o f th e Schedule s t o th e Ac t set s ou t th e procedur e t o b e 
followed b y th e Professiona l Conduc t Committe e an d th e Healt h 
Committee, wit h powe r fo r th e Genera l Counci l t o mak e rule s fo r 
the purpose s o f proceeding s befor e suc h Committees . 

National Healt h Servic e (Scotland) Ac t 197 8 
This Ac t consolidate s a  number o f enactment s relatin g t o th e healt h 
service i n Scotland . 
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Vaccine Damag e Payment s Ac t 197 9 (c. 17 ) 
This Ac t make s provisio n fo r payment s t o b e mad e ou t o f publi c 
funds i n case s wher e sever e disablemen t occur s a s a  resul t o f 
vaccination agains t certai n disease s o r o f contac t wit h a  perso n wh o 
has bee n vaccinate d agains t an y o f thos e diseases ; an d make s 
provision i n connectio n wit h simila r payment s mad e befor e th e 
passing o f th e Act . 

The disease s t o whic h th e Ac t applie s ar e -
(a) diptheria , 
(b) tetanus , 
(c) whoopin g cough , 
(d) poliomyelitis , 
(e) measles , 
(0 rubella , 
(g) tuberculosis , 
(h) smallpox , an d 
(i) an y othe r diseas e specifie d b y th e Secretar y o f Stat e fo r th e 

purposes o f th e Ac t b y statutor y order . 
The Ac t give s power t o th e Secretar y o f State , i n accordance wit h 

the provision s o f th e Act , t o mak e paymen t o f £10,00 0 to o r fo r th e 
benefit o f a  person , (o r t o hi s persona l representative ) i f h e i s 
satisfied tha t th e applicabl e condition s o f entitlemen t se t ou t i n th e 
Act ar e fulfilled , an d tha t th e perso n concerne d i s (o r wa s 
immediately befor e hi s death ) severel y disable d a s a  resul t o f 
vaccination agains t on e o f th e specifie d diseases . 

The Act also make provision regardin g the manner i n which claim s 
are to be determined; the review by independent medica l tribunals (t o 
be establishe d b y regulation ) o f th e exten t o f disablemen t an d 
causation; th e reconsideratio n o f determinations ; th e manne r i n 
which e x gratia payments , o r claims , mad e befor e th e passin g o f th e 
Act ar e t o b e treated ; an d financia l matters . 

The Act also applies to a person who is severely disabled a s a result 
of a  vaccinatio n give n t o hi s mothe r befor e h e wa s bor n a s i f th e 
vaccination ha d bee n give n directl y t o him . 

Pneumoconiosis etc . (Workers ' Compensation ) Ac t 197 9 (c. 41 ) 
This Ac t make s provisio n t o enabl e th e Secretar y o f Stat e t o mak e 
lump sum payments to persons who are disabled b y pneumoconiosis , 
byssionosis o r diffus e mesothelioma , o r wher e applicable , t o th e 
dependants o f person s wh o were , immediatel y befor e the y died , 
disabled b y on e o f thos e diseases . 

The amounts t o b e paid ar e to be prescribed b y regulations, whic h 
may specif y differen t amount s fo r differen t case s or classe s of case s 
or fo r differen t circumstances . 

The Ac t als o set s ou t th e condition s o f entitlement ; wh o ar e 
dependants fo r th e purpose s o f th e Act; th e manner i n which claim s 
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are to be determined o r ma y be reconsidered; an d provide s fo r othe r 
related matters . 

Nurses, Midwive s an d Healt h Visitor s Ac t 197 9 (c. 36) 
This Act [th e Bill was briefly note d a t (1979) 5 C.L.B. 48] establishes 
a Centra l Counci l fo r Nursin g a s a  corporat e body , an d Nationa l 
Boards fo r England , Wales , Scotlan d an d Norther n Ireland . Th e 
principal function s o f th e Centra l Counci l ar e t o establis h an d 
improve standard s o f trainin g an d professiona l conduc t fo r nurses , 
midwives and healt h visitors , and i n the discharge of it s functions th e 
Council i s require d t o hav e prope r regar d fo r th e interest s o f al l 
groups withi n th e professions , includin g thos e wit h minorit y repre -
sentation. Th e Counci l mus t ensur e tha t th e standard s o f trainin g 
they establis h mee t an y Communit y obligatio n o f th e Unite d 
Kingdom. Th e Counci l i s also required , b y means o f rules , t o deter -
mine the conditions o f a  person's bein g admitted t o training, an d th e 
kind an d standar d o f trainin g t o b e undertaken , wit h a  vie w t o 
registration, an d suc h rule s ma y als o make provision wit h respec t t o 
the kin d an d standar d o f furthe r trainin g availabl e t o person s wh o 
are alread y registered . Th e power s o f th e Counci l includ e tha t o f 
providing advic e fo r nurses , midwive s an d healt h visitor s o n 
standards o f professiona l conduct . 

The Secretar y o f Stat e i s require d t o constitut e a s standin g com -
mittees o f th e Council , a  Midwifer y Committe e an d a  Financ e 
Committee, an d h e may constitut e othe r standin g committee s o f th e 
Council an d (t o th e exten t prescribe d b y th e order ) requir e th e 
Council to consult the m on , o r empower them to discharge function s 
of th e Counci l wit h respec t to , othe r matter s includin g i n 
particular— 
(a) training , 
(b) clinica l nursin g studies , 
(c) menta l nursing , an d 
(d) occupationa l healt h nursing . 

The Nationa l Board s hav e th e followin g functions — 
(a) t o provide , o r arrang e fo r other s t o provide , a t institution s 

approved b y th e Board — 
(i) course s of training with a  view to enabling persons to qualif y 

for registratio n a s nurses , midwive s o r healt h visitor s o r fo r 
the recording o f additiona l qualification s i n the register , an d 

(ii) course s o f furthe r trainin g fo r thos e alread y registered ; 
(b) t o ensure tha t suc h courses meet the requirements o f th e Centra l 

Council a s t o thei r conten t an d standard ; 
(c) t o hold , o r arrang e fo r other s t o hold , suc h examination s a s ar e 

necessary t o enabl e person s t o satisf y requirement s fo r regis -
tration o r t o obtai n additiona l qualifications ; 

(d) t o collaborat e wit h th e Counci l i n th e promotio n o f improve d 
training methods ; an d 
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(e) t o carry out investigations of cases of alleged misconduct, with a 
view to proceedings before th e Central Counci l o r a  committee 
of the Council fo r a  person t o be removed fro m th e register . 

The National Boards must discharge their functions subject to and 
in accordance with any applicable rules of the Council and must have 
proper regar d fo r th e interest s o f al l groups withi n th e profession , 
including those with minority representation . 

Other provision s o f th e Act relat e t o the preparation an d main -
tenance of the professional register ; admission to, removal from and 
restoration to , th e register ; miscellaneou s provision s abou t mid -
wifery; an d financia l provisions . 

An appeal by a person aggrieved by a decision to remove him from 
the register (or to remove or alter any relevant entry) lies to the High 
Court, th e Court o f Session or the High Court i n Northern Ireland , 
depending on the appellant's ordinary plac e of residence . 

Hypnotism (No. 2) Bill 
The purpose of this Bill is to control demonstrations of hypnotism at 
clubs, an d t o prohibi t advertisement s an d record s relatin g t o 
hypnotism. Th e Bil l woul d exten d t o club s th e provision s o f th e 
Hypnotism Ac t 195 2 which at presen t prohibi t exhibitions , demon-
strations or performances of hypnotism on persons at entertainments 
to which the public are admitted unless authorised under s. 2 of that 
Act. Authorisations may be subject to conditions and are granted by 
a loca l authority . It  als o would increas e the maximum fine s whic h 
can be imposed fo r offence s unde r tha t Act . 

The Bil l also prohibits taking part i n -
(a) th e publication of any advertisement relatin g to hypnotism or in 

respect of any person a s a hypnotist, o r 
(b) th e issu e t o th e publi c o f an y recor d capabl e o f inducin g 

hypnotism. 
It would be a defence fo r the accused to prove that he is a person 

whose busines s i t i s t o publis h o r arrang e fo r th e publicatio n o f 
advertisements (o r to issue or arrange fo r th e issue of records ) and 
that h e received th e advertisement o r recor d i n question fo r publi -
cation or issue in the ordinary course of business and did not know, 
and ha d n o reaso n t o suspect , tha t it s publicatio n o r issu e would 
amount t o an offence . 

Pneumoconiosis etc . (Workers ' Compensation ) (Determinatio n o f 
Claims) Regulations 1979 (S.I. 197 9 No. 727) 
These Regulations, made under the Act noted at (1979) 5 C.L.B. 636, 
prescribe the manner in which claims for payment are to be made for 
determination by the Secretary of State. Provisions are also made for 
applications fo r reconsideratio n o f suc h determinations. 

60 



Tribunals an d Inquirie s (Vaccin e Damag e Tribunals ) Orde r 197 9 
(S.I. 197 9 No. 659 ) 
These Regulation s plac e unde r th e supervisio n o f th e Counci l o n 
Tribunals, th e tribunal s constitute d unde r th e Vaccin e Damag e 
Payments Ac t 1979 , noted a t (1979 ) 5  C.L.B. 635 . Provision i s also 
made fo r th e selectio n o f th e Chairme n o f suc h tribunals . 

Laboratory Animal s Protectio n Bil l 
The Bil l seeks to replac e th e Cruelt y t o Animal s Ac t 187 6 and mak e 
new provision s fo r th e protectio n o f laborator y animals . 

Clause 1  prohibit s th e performanc e o n livin g animal s o f an y 
procedure (define d t o includ e experimenta l an d testin g procedure s 
and thos e use d i n th e productio n o f vaccines , ser a etc. ) whic h ma y 
cause th e anima l distress , pai n o r ill-health , excep t subjec t t o th e 
restrictions impose d b y th e Act . 

Clause 2  state s th e condition s unde r whic h procedure s ma y b e 
carried ou t an d provide s fo r specia l restrictions , b y means of specifi c 
licence condition s mad e b y th e Hom e Offic e (referre d t o a s th e 
Secretary o f State ) o n procedure s liabl e t o caus e pai n an d thos e 
carried ou t fo r specia l purposes . Inte r alia, i t prohibits the making of 
visual recording s (film s etc. ) whe n th e purpos e i s only t o mak e th e 
recording. Paragrap h (h ) require s animal s subjecte d t o painfu l 
procedures t o b e kille d a t th e en d o f th e procedure , o r durin g th e 
procedure i f th e pai n i s sever e o r enduring . I t als o protect s th e 
offspring o f suc h animals . 

Clause 3  confer s powe r o n th e Secretar y o f Stat e t o amen d th e 
range o f specie s protecte d b y th e Act , whic h ar e mentione d i n a 
Schedule. 

Procedures ar e introduced fo r th e licensing of premise s and place s 
(which coul d fo r exampl e b e a  particula r fiel d o n a  farm ) an d 
prohibits th e performance o f procedure s excep t o n license d premise s 
or places . Als o prohibite d i s the performanc e o f procedure s excep t 
under licenc e sav e that unlicense d student s ar e enable d t o carr y ou t 
procedures o n unconsciou s animal s unde r th e clos e supervision o f a 
full licenc e holde r wh o mus t ensur e tha t th e animal s d o no t regai n 
consciousness. A  syste m fo r th e applicatio n an d issu e o f licence s i s 
set ou t whic h replace s th e presen t syste m involvin g variou s type s o f 
certificate an d provid e fo r th e issu e o f a  basi c licenc e t o carr y ou t 
procedures i n whic h th e anima l i s full y anaesthetise d an d i s kille d 
before retainin g consciousnes s an d als o fo r endorsement s t o b e 
added, layin g down specia l conditions suc h a s the species of animal s 
to be used and th e definition o f the procedures permitted , whe n such 
procedures may cause the animals pain. The system also provides fo r 
the sponsorshi p o f application s fo r license s b y two sponsors , on e o f 
whom ha s charg e an d knowledg e o f th e applican t an d th e 
laboratory, an d th e othe r o f who m i s an independen t professo r o f a 
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biological science whose name is on a register kep t by the Secretary 
of Stat e and compiled fro m name s recommended t o him by any of 
the persons listed in a Schedule. 

The issu e o f probatione r licence s i s provide d for , permittin g 
procedures t o b e carrie d ou t onl y unde r th e supervisio n o f a  ful l 
licensee; and fo r al l firs t licence s to be subject t o this restriction . 

The Secretar y o f Stat e i s require d t o publis h a  Guid e t o Goo d 
Laboratory Anima l Practic e coverin g th e managemen t an d us e of 
laboratory animals , includin g advic e o n th e us e o f alternativ e 
methods. Thi s wil l enabl e guidanc e t o b e give n o n standard s o f 
excellence without makin g them necessarily mandatory . 

The appointmen t o f inspector s i s provide d fo r an d thei r dutie s 
defined. They will have a right of access to licensed premises to carry 
out thei r dutie s an d powe r t o orde r th e killin g o f an y animal they 
consider to be suffering unduly , and in the event of dispute it gives 
the inspectors an absolute power of decision . 

The Secretary of State is also required to publish an annual report 
on all procedures carried out, analysed by purpose of procedures and 
species of animals used, and giving a statement of recorded infringe -
ments. 

Transplant of Huma n Organs Bill 1979 
This privat e member' s Bil l seek s to allo w hospital s t o tak e organ s 
from a  patient once clinical death has been established unles s he has 
previously registered hi s dissent. 

The Bill has the following features — 
(i) a  registered medica l practitioner woul d be able, at the request 

of another such practitioner, to authorise the removal and use 
for therapeutic or curative purposes of any part of the body of 
a perso n wh o ha s die d whil e unde r hi s care , unles s h e ha s 
before his death registered his objection to the use of his body, 
or part o f hi s body, fo r suc h purposes; 

(ii) n o authorisation could be given, and no removal effected unti l 
the deat h ha s bee n certifie d b y tw o registere d medica l 
practitioners, neithe r o f who m ca n b e th e practitione r 
requesting the removal, and one of whom must be of not less 
than fiv e years ' standing ; 

(iii) a  certificatio n o f deat h unde r thes e provision s mus t b e 
accompanied b y note s recordin g th e observation s o f th e 
practitioners a t th e tim e o f th e deat h an d th e clinica l actio n 
taken immediatel y to , befor e an d afte r death . Bot h th e 
certificate and the notes must be made available, if required, to 
a coroner ; 

(iv) th e remova l o f a  par t o f a  body mus t onl y b e effected b y a 
registered medica l practitioner ; 
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(v) i f ther e i s reaso n t o believ e tha t a n inques t o r a  post-morte m 
may b e required , th e practitioner s nee d th e consen t o f th e 
coroner; 

(vi) registratio n o f objections woul d b e effected b y the Secretary of 
State. Objection ma y be notified b y a person onl y in respect o f 
his own body (or any specified part ) and i n the case of a  person 
under 16 , b y hi s paren t o r guardian . A  notificatio n ca n b e 
varied o r revoke d b y a  subsequen t notification ; 

(vii) th e Secretar y o f Stat e woul d hav e powe r t o mak e regulation s 
prescribing the form i n which notification o f objections i s to be 
made, and t o make any other provision h e deems necessary fo r 
the proper performanc e o f his functions. Regulation s would b e 
subject t o annulmen t b y a  resolutio n o f eithe r Hous e o f 
Parliament; 

(viii) th e Secretar y o f Stat e woul d b e require d t o ensur e tha t 
information containe d i n the register is recorded on a computer 
and i s availabl e a t al l time s fo r immediat e transmissio n o n 
request t o registere d medica l practitioners . 

Note: The Report of a  Government working party aimed at giving guidance 
to all concerned with transplants, and at reducing public anxiety by eliminat-
ing uncertainty , i s expecte d shortly . Th e workin g part y wa s unde r th e 
chairmanship o f Lor d Smit h o f Marlow , a  forme r Presiden t o f th e Roya l 
College of Surgeons . 

Residential Home s Act 198 0 (c.7 ) 
This Act consolidate s certai n enactment s relatin g t o the registration , 
inspection an d conduc t o f residentia l home s fo r disabled , ol d o r 
mentally disordere d person s an d t o th e provision , b y distric t 
councils, o f meal s an d recreatio n fo r th e aged . 
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Judicial Decisions 

Australia Homicid e —  acting i n concer t —  one plead s defenc e o f 
insanity —  whether natur e o f sanit y amount s t o concert ? 
The Hig h Cour t o f Australi a ha s ha d occasio n t o conside r whether , 
on a charge of murder , a  person can be found guilt y of acting in con-
cert wit h anothe r perso n wh o was insane a t th e time of th e commis -
sion o f th e offence . 

The Hig h Cour t hel d — 
(i) wher e two accused were charged with acting in concert and on e 

pleaded th e defenc e o f insanity , th e jury , i f i t foun d insanit y 
proved, shoul d b e tol d b y th e tria l judg e t o conside r whethe r 
the nature of the insanity was such as to make it impossible fo r 
there t o b e an y concer t betwee n th e tw o accused ; an d 

(ii) i f one of the accused did no t understand th e nature and qualit y 
of hi s act , ther e woul d b e n o concert , bu t i f h e onl y di d no t 
know tha t wha t h e ha d don e was  wrong , th e jur y coul d fin d 
that th e two accused ha d acte d i n concert i f they were satisfie d 
that ther e wa s actua l agreement . 

In s o holding , th e Hig h Cour t applie d th e Hous e o f Lord' s 
decision i n Murdoch  v . Taylor  [  1965 ] 1  Al l E.R . 406 , an d 
considered th e decision s i n R.  v . Lowery  and  King  (No . 2 ) [  1972 ] 
V.R. 560 , R.  v . Tyler  and  Price  (1838 ) 8  C. &  P. 616 , R.  v . Bourne 
(1952) 3 6 Cr . App . R . 12 5 and R.  v . Cogan  [  1975 ] 3 W.L.R. 316 . 
The Cour t als o examine d th e rule s relatin g t o th e admissibilit y o f 
evidence relatin g t o prio r conviction s an d th e natur e o f th e tria l 
judge's discretion t o admit o r rejec t suc h evidence , and , i n so doing, 
examined th e decision s relatin g t o th e operatio n o f th e Englis h 
Criminal Evidenc e Ac t 1898 , includin g Maxwell  v . D.P.P.  [  1973] 
A.C. 309 , R.  v . Stannard  [  1965 ] 2 Q.B. 1  and Murdoch  v . Taylor 
(above). 

Matusevich v . R.  (1977 ) 1 5 A.L.R. 117 . 

Australia— Sentencing—mentall y retarde d offende r 
A . C . T . Th e accuse d pleade d guilt y i n th e Suprem e Cour t o f th e Australia n 

Capital Territory t o the indecent assaul t o f a  child. The accused, wh o 
was mentall y retarded , ha d ha d a  ver y poo r famil y an d hom e 
background, an d ha d spen t a  numbe r o f year s i n psychiatri c 
hospitals. I n addition , h e ha d a  numbe r o f previou s convictions , 
including conviction s fo r sexua l offences . 
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In sentencin g th e accused , th e Suprem e Cour t ha d occasio n t o 
review th e rule s o f sentencin g and , i n s o doing , hel d that — 

(i) i n sentencin g th e accuse d an d i n applyin g th e ordinar y 
principles o f punishmen t o f criminals , th e retributiv e elemen t 
ought t o receive less weight than i t might with other crimes and 
in othe r circumstances ; an d 

(ii) a n orde r shoul d b e made , b y whic h th e accuse d woul d b e 
released upo n hi s givin g securit y tha t h e woul d b e o f goo d 
behaviour fo r eigh t year s includin g tha t h e woul d durin g tha t 
period abstai n fro m alcoho l an d woul d no t g o t o hotel s an d 
other place s wher e i t i s available : woul d ente r a  psychiatri c 
hospital a s a  voluntar y patient : woul d fo r th e perio d resid e a t 
that hospita l an d accep t th e directio n an d guidanc e o f it s 
Medical Superintendent : i n the event that th e Medical Superin -
tendent shoul d fro m tim e to time arrange accommodation i n a 
half-way hous e outsid e th e hospital , durin g th e perio d would , 
if directed , resid e i n tha t hous e a s directe d an d observ e suc h 
rules an d direction s a s th e Medica l Superintenden t o r th e 
person i n charge lai d down , an d i f o r whe n s o directed durin g 
the period , retur n t o resid e i n th e hospital : woul d durin g th e 
period, a t suc h time s o r place s a s specifie d b y th e Medica l 
Superintendent, submi t t o examinatio n an d psychiatri c 
treatment b y o r o n directio n o f o r recommendatio n o f th e 
Medical Superintenden t o r hi s nominee : would , durin g th e 
period, engag e onl y i n suc h employmen t a s migh t b e arrange d 
or approve d b y th e Medica l Superintendent : an d woul d not , 
during th e period , ente r th e grounds o f an y schoo l o r loite r i n 
the neighbourhoo d o f an y school . 

R. v . Riley  (1979 ) 2 2 A.C.T.R . 1 . 

Illegal possessio n an d us e o f dangerou s drugs—whethe r join t 
occupier o f premise s in "possession " 
The appellan t appeale d t o th e Suprem e Cour t o f th e Australia n 
Capital Territor y agains t hi s convictio n o n a  charg e o f illega l 
possession and us e of a  dangerous drug, contrary to the provisions of 
s. 3 5 of th e Poison s an d Dangerou s Dru g Ordinanc e 193 3 (A.C.T. ) 
and ss . 4(1) and 5  of the Public Health (Prohibited Drugs ) Ordinance 
1957 (A.C.T.) . 

At th e hearin g befor e th e Stipendiar y magistrat e th e questio n 
arose whethe r th e appellant , wh o wa s a  joint occupie r wit h anothe r 
person of the premises in which the drugs were found, was , in fact, i n 
"possession'' o f th e drugs . Th e appellan t wa s no t th e owne r o f th e 
premises, bu t ha d a  righ t t o occup y the m fro m a  relation . 

The Suprem e Court , i n dismissin g th e appellant' s appea l an d 
confirming hi s convictions , held , inte r alia , that — 
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(i) th e concep t o f "possession " i n s . 3 5 o f th e Poison s an d 
Dangerous Drug s Ordinanc e 193 3 (A.C.T.) an d s . 4(1 ) o f th e 
Public Healt h (Prohibite d Drugs ) Ordinanc e 195 7 (A.C.T. ) 
was more than satisfie d b y a findin g that , a t the relevant time , 
the appellan t ha d th e exclusive right t o possession and de fact o 
control o f th e premise s i n whic h th e dru g wa s found ; 

(ii) i t wa s therefor e unnecessar y fo r th e Cour t t o attemp t t o 
categorise any righ t o f possessio n o f th e premises in terms of a 
tenancy o r licenc e becaus e eithe r righ t woul d carr y wit h i t th e 
character o f exclusivity ; an d 

(iii) eve n if another perso n did share equally in joint lega l posession 
of th e premise s wit h th e appellant , thi s fac t woul d no t hav e 
reduced relevantl y the appellant's possession o f the drug or the 
liabilities i t migh t hav e attracted . 

In s o holding , th e Suprem e Cour t considere d a  numbe r o f 
Australian an d Englis h decision s o n th e illega l possessio n o f drug s 
and, i n s o doing , distinguishe d Warner  v . Metropolitan  Police 
Commissioner [1969 ] 2  A.C . 25 6 an d Williams  v . R.  (1978 ) 
22 A.L.R. 1 9 but eithe r followe d o r applied Radaich  v . Smith  (1959 ) 
101 C.L.R . 209 , Shell-Max  and  B.P.  Ltd.  v . Manchester  Garages 
Ltd. [1971 ] 1  Al l E.R. 841 , R. v . Bush  (1975 ) 1  N.S.W.L.R. 29 8 and 
R. v . Rawcliffe  (1977 ) 1  N.S.W.L.R. 219 . 

See v . Milner  (1979 ) 2 5 A.C.T.R. 21 . 

A u s t r a l i a — Nervou s shock—neurosis fro m feeling s of guilt 
N e w Sout h Th e Ne w Sout h Wale s Court o f Appea l ha s held that — 
Wales (i ) i n deciding whether a particular injury was of a kind which was 

foreseeable i t wa s necessar y t o dra w a  lin e betwee n th e 
broadest o f categories , o n th e on e hand , whic h woul d intro -
duce liabilit y fo r direc t consequence s an d th e narrowest , o n 
the other , whic h woul d promot e uncertaint y an d provid e 
distinctions of a  disreputable nicety , and, i n doing that, i t was 
necessary t o remembe r tha t th e purpos e wa s to se t a  limit t o 
the consequence s fo r whic h a  negligen t defendan t ough t t o 
pay; an d 

(ii) i n a  case wher e th e plaintif f ha d sustaine d a  depressive neur -
osis caused by a feeling of guilt arising from th e fact that i f she 
had no t allowe d th e responden t t o drive a  moto r vehicl e th e 
accident which had befallen hi m would not have occurred such 
a condition wa s not one which wa s foreseeable an d therefor e 
the defendan t wa s not liabl e to the plaintiff i n damages for it . 

In so holding, the Court stated that the course of authorities which 
defines th e limit s o f liabilit y fo r damage s du e t o nervou s shoc k 
demonstrates tha t compensatio n fo r som e classe s o f psychiatri c 
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damage have been excluded, even where a link with the defendant' s 
negligence exists , an d tha t th e lon g histor y o f judicia l reasonin g 
concerning psychiatri c damag e du e t o nervou s shock , an d th e 
limitation upo n the classes of shock regarded as foreseeable, an d the 
(only partial ) enlargemen t o f th e fiel d o f compensabl e damag e b y 
judicial evolution , acknowledg e tha t psychiatri c damag e arisin g 
from circumstance s externa l t o the traum a cause d b y the negligen t 
act can , an d ough t b y paralle l judicia l approac h to , b e classifie d 
according t o th e kin d o f chai n tha t link s th e damag e wit h th e 
negligent act , t o the exten t tha t th e kind of chain mus t be examine d 
to se e i f damage occurin g i n this kind o f way was foreseeable . 

The Court's judgment involved a detailed examination of foresee-
ability an d causatio n i n the la w of negligence , includin g a  consider -
ation o f th e respectiv e judgment s o f th e Judicia l Committe e o f th e 
Privy Council , the Hous e o f Lords and the High Court o f Australi a 
in Overseas Tankership  (UK)  Ltd  v . Morts Dock  and  Engineering Co 
Ltd. (The  Wagon  Mound  No.  1)  (1961 ) A.C . 388 , Hughes  v . Lord 
Advocate [1963 ] A.C . 837 , th e Overseas  Tankership  (UK)  Ltd  v . 
Miller Steamship  Co  Ltd  (The  Wagon  Mound  No.  2)  [1967 ] A.C . 
617, an d Mount  Isa  Mines  Ltd  v . Pusey  [1970 ] 12 5 C.L.R. 383 . 

Rowe v . McCartney  [1974 ] 2 N.S.W.L.R. 72 . 

Narcotic drugs — Innocent possession — Drugs imported by post — 
Ratification o f international conventio n 
In a  case involving a charge of possession of prohibited imports , and 
sending narcoti c drug s throug h th e Pos t Office , th e Ne w Sout h 
Wales Cour t o f Crimina l appea l ha s held tha t — 

(i) th e ratificatio n b y th e Federa l Parliamen t o f th e Single Con -
vention o n Narcotic Drugs 1961 , together with the enactmen t 
of i t o f th e provision s o f th e Custom s Ac t 196 7 an d th e 
Narcotic Drug s Ac t 1967 , no t onl y represente d th e 
acknowledgment o f internationa l concern fo r th e wide detec-
tion an d adequat e punishmen t o f offence s i n relatio n t o 
narcotic drugs, but reflected th e increased nationa l anxiety in 
the sam e fiel d o f healt h an d socia l welfare o f th e communit y 
generally; 

(ii) th e provision s o f th e Custom s Ac t 1901—197 1 di d no t b y 
implication exclud e th e exculpator y principl e b y whic h th e 
person charged with illegal possession of narcotic drugs might 
prove a n hones t belief , o n reasonabl e grounds , i n th e exist -
ence o f circumstance s which , i f true , woul d mak e innocen t 
that conduc t wit h which h e was charged ; 

(iii) th e Crow n i s no t require d i n suc h a  cas e t o prov e tha t th e 
accused ha s knowledg e o r suspicion of , o r reaso n t o suspect , 
the possession o f narcotic drugs in a parcel he has received a t 
the Pos t Office ; 
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(iv) th e wor d "possession " i n s . 233B(l)(c ) o f th e Custom s Ac t 
1901—1971, i n th e contex t i n whic h i t i s foun d an d havin g 
regard t o th e purpose s whic h th e legislativ e provisio n wa s 
intended t o effect, mean s no more than de facto possession of 
the narcoti c drugs concerned ; 

(v) th e menta l element involve d in such a case extends no furthe r 
than th e intentio n inheren t i n d e fact o possessio n o f suc h 
drugs, namely, the intention to have exclusive physical control 
of som e articl e whic h wa s i n fac t narcoti c drug s o r som e 
article or some place wherein such drugs are in fact carried o r 
contained o r located. I t is not inherent in that mental elemen t 
that a n accuse d shoul d kno w o r suspect , o r hav e reaso n t o 
suspect, tha t a n ite m i n hi s d e fact o possessio n comprise s 
narcotic drugs ; 

(vi) th e onu s i s no t upo n th e Crow n t o prov e tha t th e appellan t 
knew or suspected, or had reason to suspect that the parcel h e 
had collected a t the Post Office containe d narcoti c drugs. I t is 
necessary fo r th e Crow n t o prov e tha t h e ha d d e fact o pos -
session o f the drugs, something the Crown ha d i n the presen t 
case don e b y showin g tha t h e ha d exclusiv e physica l contro l 
of th e parce l tha t contained th e drugs ; 

(vii) i t i s not necessar y fo r th e Crown t o prove an y further menta l 
element beyon d th e intentio n t o acquir e suc h contro l o f th e 
article i n which th e drugs were i n fac t t o be found ; an d 

(viii) wher e a n accuse d claimed , a s here , tha t h e di d no t kno w o r 
suspect, o r hav e reaso n t o suspect , tha t th e parce l containe d 
narcotic drugs , i t i s upon hi m t o satisf y th e jur y tha t arisin g 
from suc h a  clai m a s to hi s mental attitud e h e had , i n al l th e 
circumstances, a  reasonabl e excus e fo r hi s possession o f th e 
drugs. 

R. v . Bush  (1975 ) 5  A.L.R. 387 . 

Workers' compensatio n —  whether illnes s contracte d o n foreig n 
business trip an "injury" -  meanin g of "disease" — idiopathi c and 
autogenous diseases -  statu s of decisions of Privy Council in matters 
where appeal s no longer li e to it 
The Hig h Cour t o f Australi a ha s dismissed a n appea l b y the appel -
lant agains t a  decision o f th e Ne w Sout h Wale s Cour t o f Appea l i n 
which tha t Cour t ha d hel d tha t th e responden t wa s entitle d t o 
workers' compensation , unde r th e provision s o f th e Workers ' 
Compensation Act , 192 6 (N.S.W.), for serious disabilities sustaine d 
by him when i n the appellant' s employment a s a result o f his having 
contracted menigo-encephalitis , a  diseas e cause d b y a  virus , whe n 
on a  business visi t t o a  foreig n country . 

The Hig h Court held that such a disease was an 'injury', a s defined 
in s . 6 ( 1 )(a) o f th e Act , whic h provide s that : 
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"'Injury' mean s persona ! injur y arisin g out o f or i n the course of 
employment, an d include s -
(a) a  diseas e whic h i s contracted b y th e worke r i n th e cours e o f 

his employment whether a t or away from hi s place of employ-
ment an d t o whic h th e employmen t wa s a  contributin g 
factor;" 

In s o holding , th e Cour t ha d occasio n t o conside r th e natur e o f 
idiopathic and autogenous diseases, the nature of causation of injur y 
and th e meanin g o f th e wor d "disease" , an d hel d that , a  morbi d 
condition of the body, a disease, externally caused or excited, may be 
an "injury " withi n the meaning of the Act even though th e worker' s 
employment ha s no t contribute d t o th e receptio n o r contraction o f 
that condition . 

The Chie f Justic e o f th e Hig h Cour t i n hi s judgmen t posed , 
without deciding , th e questio n whethe r th e Hig h Cour t wa s stil l 
bound b y an earlie r decision o f the Judicial Committe e o f the Privy 
Council in Slazengers (Australia)  Pty.  Ltd.  v . Burnett [  1951] A C. 13 , 
assuming th e Cour t fel t tha t th e Priv y Council' s reasonin g i n tha t 
case wa s incorrect , havin g regar d t o th e fac t tha t appeal s ca n n o 
longer be brought t o the Queen i n Council fro m th e decisions i n the 
High Cour t i n such matters . The Chief Justice fel t tha t thi s question 
was one on whic h th e Hig h Court a s a whole should pronounce , but 
he affirmed tha t the Court "accorded respect " to the decisions of the 
House o f Lord s and , t o a  lesse r degree , t o thos e o f th e Cour t o f 
Appeal. H e added tha t "in line with this approach t o decisions which 
do no t bin d a s precedents n o doubt thi s Court wil l a t leas t accor d a 
like respec t t o decision s o f th e Priv y Counci l t o tha t whic h i t i s 
accustomed t o accord t o th e Hous e o f Lords" . 

Favelle Mort  Ltd.  v . Murray  (1976 ) 56 A.L.J.R. 509 . 

Dangerous drugs—whether offence o f absolute liability created 
An appellan t ha s successfull y appeale d t o th e Suprem e Cour t o f 
New Sout h Wales , agains t hi s convictio n fo r a n offenc e agains t 
s. 21(l)(f ) o f th e Poison s Ac t 196 6 (N.S.W. ) i n tha t h e ha d bee n 
found b y the police in possession of "pipes or other utensils for use in 
connection wit h th e smokin g of. . . Indian Hemp" . 

The Cour t hel d that — 
(i) s . 2 1 o f th e Act , whil e creatin g a n offenc e i n prim a faci e 

absolute terms , was nevertheless t o be construed a s requirin g 
the prosecutio n t o establis h tha t th e allege d offende r ha d 
knowledge o f al l th e fact s tha t constitute d th e ingredient s o f 
the offence ; 

(ii) th e necessity t o establish mens rea was not displaced either by 
the subject-matter o f the legislation or by the language used in 
the section ; 
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(iii) th e words "for use" in the section required the prosecution to 
establish tha t the defendant possesse d utensils for future us e 
in such connexion; 

(iv) ther e was no evidence that the appellant knew that the utensils 
found had been used in connection with the smoking of Indian 
Hemp; 

(v) i n those circumstances, the appellant's intention with respect 
to future use could not be inferred, or deduced, from such past 
use as could be established an d 

(vi) ther e was otherwise no evidence of the appellant's intention 
with respect to the offence charged . 

The Court considered the question whether a statute creating an 
offence i n prima facie absolute terms is to be construed as nonethe-
less requiring tha t th e prosecution mus t establis h tha t th e allege d 
offender had knowledge of all the facts which constituted the offence 
and, in so doing, applied the decision of New South Wales Court of 
Criminal Appeal in R. v. McGrath (1971) 2 N.S.W.L.R. 181 . With 
regard to the meaning of the words "for use", the Court applied R. 
v. Ellames  [1974] 1 W.L.R. 1391 , 1395, 1396 and 1397. 

Erickson v . Pittard  (1976) 2 N.S.W.L.R. 528. 

Professional disciplinar y tribunal—entitle d t o dra w upo n exper t 
resources—whether entitled to draw upon own knowledge 
The appellan t appeale d to the New South Wales Court of Appeal, 
pursuant to s. 19(1) of the Veterinary Surgeons Act 1923 (N.S. W.), 
against a finding of his profession's disciplinary tribunal, constituted 
under s. 19E( 1 ) of the Act, that he had been guilty of misconduct in a 
professional respec t and that an order be made that his name should 
be removed from the register . 

In dismissing the appellant's appeal, the Court of Appeal held— 
(i) th e disciplinar y tribuna l referre d t o i n s . 19E(1 ) of the Ac t 

was, bot h i n it s constitutiona l an d it s executiv e power , a n 
expert professiona l tribuna l comparabl e wit h th e medica l 
disciplinary tribuna l referre d t o i n s . 28(1 ) o f th e Medica l 
Practitioners Act 1938 (N.S.W.); and 

(ii) suc h a tribunal was entitled to draw upon its expert resources 
in reachin g it s conclusions , an d exper t evidence , althoug h 
admissible i f called, was unnecessary in such cases. 

In so holding, the Court of Appeal also had occasion to consider 
whether members of a professional disciplinary body are entitled to 
draw upo n thei r own knowledge in arriving at thei r decisions and 
whether a n erroneou s diagnosi s b y a  veterinar y surgeo n o r th e 
administering b y him  o t th e incorrec t treatmen t ca n amoun t t o 
professional misconduct . 

Kalil v. Bray and anor (1977) 1  N.S.W.L.R. 256. 
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Dangerous drugs—meaning of "possession" 
The New South Wales Court of Criminal Appeal has dismissed the 
appellant's appeal against his conviction for having in his.possession 
prohibited imports , namely, narcotic goods consisting of a quantity 
of cannabis resin , to which s . 233B of the Customs Act 1901-1975 
applied. 

The drugs in question were found in a shopping bag that contained 
some good s t o which th e appellan t claime d ownership . He , how-
ever, claimed that he did not know anything about the other contents 
of the bag, including the drugs. 

The Cour t o f Crimina l Appeal , i n dismissin g th e appeal , ha d 
occasion t o compar e th e meanin g o f th e word s "ha s i n hi s pos-
session" in s. 233B of the Customs Act with the words "have in his 
possession" in s. 1(1) of the Drugs (Prevention of Misuse) Act 1967 
(U.K.) a s interpreted b y the House of Lords i n Queen  v. Warner 
[1969] 2 A.C. 256. 

R. v . Rawcliffe (1 April 1977: not yet reported). 

Public health—selling adulterated food 
The Suprem e Cour t o f Ne w Sout h Wale s ha s ha d occasio n t o 
consider a prosecution for selling adulterated food , contrary to s. 10 
of the Pure Food Act 1908 (N.S. W.). The defendant compan y relied 
on a document in writing, whereby its supplier guaranteed "tha t the 
goods o r classe s o f good s hereunde r describe d are , a s sol d b y the 
company (meanin g th e supplier) , no t adulterated , " , an d 
which stated: "The Guarantee is offered i n connection with Section 
47 of the Pure Food Act 190 8 " . Th e defendant als o relied on 
letters of the same date, one from the supplier to the defendant, and 
the othe r i n reply , i n confirmatio n o f th e arrangement . Th e 
guarantee was in the form prescribed in Regulations made under the 
Act. 

The magistrate dismissed th e information i n reliance on s . 47(1). 
On appeal by way of case stated, th e Supreme Court hel d that— 

(i) s . 47(1) of the Pure Food Act plainly envisaged that a  general 
guarantee, referred t o in s. 47(l)(iii) and (iv), might be a con-
tinuing one, and need not refer to , or be given in respect of, a 
particular identifiabl e sale , or goods already in existence, bu t 
could relate to future, and as yet unidentified o r unascertained, 
goods; 

(ii) th e guarantee, by referring t o "classes of goods a s sold 
by th e company" , an d take n i n conjunctio n wit h th e tw o 
letters of th e same date, demonstrated a n agreement between 
the partie s that , i n consideratio n tha t th e defendan t woul d 
either then or in the future purchas e goods from th e supplier, 
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the latte r would , i n relation t o all such purchases , and whils t 
the guarante e remaine d i n force , guarante e tha t suc h good s 
were not adulterated ; 

(iii) i t wa s no t necessar y fo r an y mentio n o f th e guarantee t o be 
made i n subsequen t dealing s betwee n th e parties , an d 
accordingly i t was open to the magistrate to infer tha t al l later 
contracts betwee n the m wer e made upon th e basis of it s con-
tinuance, and o f it s application t o those contracts; and 

(iv) therefore , i t wa s open t o th e magistrat e t o conclude tha t th e 
defendant ha d proved th e requirements of s . 47(1)(a). 

Boon v. F. Hannan Pty. Ltd.  (1978 ) 1  N.S.W.L.R. 31. 

Duty o f car e expected o f a  medical practitioner—whethe r hospita l 
liable for negligence of doctor in relation to his patient 
The plaintiff , a  perso n wh o suffere d fro m spin a bifid a an d gros s 
kypho-scoliosis, and who had a hairy naevus on the skin covering her 
spine, becam e a  paraplegic b y reason o f a  severance o f th e spina l 
cord resultin g fro m halo-pelvi c traction impose d o n her in hospita l 
on th e advice of he r doctor , wh o was an orthopaedic surgeon . She 
brought a n action fo r damage s fo r negligenc e against th e hospital , 
the orthopaedi c surgeo n an d a  consultin g neuro-surgeon . A t th e 
close of the plaintiffs case , the defendants made an application for a 
verdict by direction. 

The Supreme Court of New South Wales dismissed the plaintiff s 
action against all three defendants. I n doing so, the Supreme Court 
held that , inte r alia,— 

(i) i n a n actio n suc h a s this , i t wa s fo r th e jur y t o decid e al l 
questions of fact : bu t ther e must b e a real issue of fac t t o be 
decided and , i f the evidence was all one way, so that only one 
conclusion coul d b e sai d t o b e reasonable , ther e wa s n o 
function lef t fo r th e jury t o perform, i n which case the court 
might properl y tak e the matte r int o it s own hands as being a 
matter o f law , an d migh t direc t a  verdic t t o b e entere d i n 
accordance with the only evidence which was really presented 
in the case; 

(ii) a  hospital in New South Wales (in possible contradistinction, in 
certain circumstances , fro m a  hospita l i n England ) wa s 
vicariously liabl e fo r th e negligence of a  doctor i n relation t o 
his patien t i n th e hospita l onl y if , i n additio n t o havin g th e 
power to direct the doctor as to what he was to do, the hospital 
also had the power, whether or not it exercised it, to direct him 
as to the manner in which he was to do his work; and 

(iii) applyin g tha t tes t i n th e presen t case , ther e wa s no evidence 
upon which the jury would be entitled to find that , if either of 
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the doctor s wh o wer e th e othe r defendant s wa s negligent , th e 
relationship betwee n them , o r eithe r o f them , an d th e hospita l 
was suc h tha t th e latte r wa s responsibl e i n la w fo r tha t 
negligence. 

In s o holding , Suprem e Cour t distinguishe d th e decision s o f th e 
English court s i n Gold  v . Essex  County  Council  [1942 ] 2 K.B. 293, 
Cassidy v . Ministry of  Health  [1951 ] 2 K.B. 343 and Roe  v . Minister 
of Health  [1954 ] 2 Q.B. 66 , preferring t o follo w th e decisions of th e 
High Cour t o f Australi a i n Humberstone  v . Northern Timber  Mills 
(1949) 7 9 C.L.R . 389 , Zuijs  v . Wirth  Brothers  Pty  Ltd  (1955 ) 9 3 
C.L.R. 56 1 an d Australian  Mutual  Provident  Society  v . Chaplin 
(1978) 1 8 A.L.R. 385 . 

As to the proper standard o f the duty of care expected of a medical 
practitioner, th e Suprem e Cour t did , however , follo w th e Englis h 
case of Mahon v . Osborne  [1939 ] 2 K.B.14, as well as referring t o the 
decisions o f th e Englis h court s i n Bolam  v . Friern  Hospital 
Management Committee  [1957 ] 1  W.L.R . 582 , Chin  Keow  v . 
Government of  Malaysia  [1967 ] 1  W.L.R. 81 3 and Robinson  v . Post 
Office [1974 ] 1  W.L.R. 1176 . 

Albrighton v . Royal  Prince  Alfred  Hospital  and  others  (1979 ) 2 
N.S.W.L.R. 165 . 

Austral ia— Prisoner s —  dut y of care owed by prison 
Northern Th e plaintiff, a  prisoner imprisoned i n the Australian Government' s 
Territory priso n i n th e Norther n Territory , successfull y sue d th e Australia n 

Government fo r damages for personal injurie s sustained by him as a 
result o f a  violen t sexua l assaul t carrie d ou t o n hi m b y tw o othe r 
prisoners i n th e prison , on e o f who m ha d a  previou s histor y o f 
carrying ou t suc h assaults . 

The Cour t hel d tha t the Australian Governmen t ha d owed a  duty 
of care to the plaintiff, an d that i t had failed to discharge this duty. In 
so deciding , th e Cour t followe d th e decision s o f othe r court s i n 
similar cases , such a s the Englis h Cour t o f Appeal i n Ellis  v . Home 
Office [1953 ] 2 All E.R. 149 , the High Court of Australia in Howard 
v. Jarvis (1958 ) 98 C.L.R. 177 , the Supreme Court of Victoria in Hall 
v. Whitmore  [1961 ] V.R. 225 , the Queenslan d Cour t o f Appea l i n 
Ralph v . Stratton  [1969 ] Qd. R . 348 , the Hous e o f Lord s i n Dorset 
Yacht Co.  v . Home Office  [1970 ] A.C. 100 4 and the Supreme Cour t 
of Wester n Australi a i n Dixon  v . The  State  of  Western  Australia 
[1974] W.A.R. 65 , and confirmed th e principle tha t ther e i s a well-
established commo n la w dut y o n priso n authoritie s t o exercis e 
reasonable car e fo r th e safety o f prisoners during their detention i n 
custody. 

L. v . Commonwealth  (1976 ) 1 0 A.L.R. 269 . 
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Capacity t o stan d trial—defendan t deaf , dum b an d membe r o f 
Aboriginal community—n o evidence of mental incapacit y 
The question of the defendant's capacity to stand trial on a charge of 
assault o f a  femal e i n circumstances of aggravatio n wa s referred t o 
the Suprem e Cour t o f th e Northern Territor y havin g regar d t o th e 
fact tha t i t wa s eithe r prove d o r admitte d b y th e partie s tha t th e 
defendant— 

(i) wa s totall y dea f fro m birt h an d wa s unabl e t o us e speec h t o 
communicate; 

(ii) wa s a full blood Aboriginal man who had been brought up in a 
tribal Aborigina l Community ; 

(iii) ha d no t absorbe d th e cultura l o r mora l value s o f Aborigina l 
or triba l society ; 

(iv) ha d no t absorbe d th e cultura l o r mora l value s o f Europea n 
society; an d 

(v) wa s o f averag e o r abov e averag e intelligence , wit h n o evi -
dence o f an y menta l incapacity . 

The question of law upon which the case was stated for the opinion 
of th e Suprem e Cour t wa s whether fo r th e magistrate t o proceed i n 
the circumstance s woul d b e (a ) contrary t o law; (b) i n excess of th e 
jurisdiction o f th e cour t o f summar y jurisdiction ; (c ) a  denia l o f 
natural justice ; or (d ) imprope r i n the circumstances . 

The Suprem e Cour t hel d that — 
the answe r t o the questio n pose d i n the Specia l Case wa s that t o 
proceed i n th e circumstance s woul d b e contrary t o law . 
In s o holding , th e Cour t conclude d that , o n th e authorit y o f 

R. v . Pritchard  (1836 ) 17 3 E.R. 135 , R. v . Berry  [1876 ] 1  Q.B . 447 , 
R. v . Presser  [1958 ] V.R. 45 and R . v . Podola  [1960 ] 1 Q.B. 325, the 
defendant shoul d b e treate d a s i f he were insan e bu t that , notwith -
standing th e defendant' s disabilities , a  committa l hearin g migh t 
proceed becaus e n o ple a wa s require d fro m th e defendan t i n suc h 
proceedings. Th e Cour t conclude d tha t th e stat e o f th e la w i n thi s 
area wa s defectiv e an d tha t i t woul d b e desirabl e i f a  legislativ e 
amendment coul d be introduced whereby the magistrate could have 
committed th e defendan t t o tria l o n th e assumptio n tha t th e jur y 
empanelled fo r th e purpose would find th e defendant unfi t t o plead 
and the n t o hav e th e Suprem e Cour t orde r tha t th e defendan t b e 
kept i n stric t custod y t o awai t th e Governor-General' s pleasure . 

Re an  Information  Laid  by  Ian  Edward  Pioch  Against  Sydney 
Lauder in  the Court  of  Summary  Jurisdiction  of  Alice Springs  and  in 
the Matter  of  a  Special Case  Stated Under  Section  162  of the  Justices 
Ordinance 1928-1976 . 

Pioch v . Lauder  (1976 ) 1 3 A.L.R. 266 . 
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Australia— Drunke n driving—failure to provide specimen of breath 
Queensland The  High  Cour t o f Australi a ha s ha d occasio n t o conside r th e 

offence o f the driver of a motor vehicle failing to take a breathalyser 
test, contrar y t o th e requirement s o f s . 1 6 of th e Traffi c Acts , 
1949-1974 (Qld.) , particularl y i n relatio n t o th e meanin g o f th e 
words "prescribed" and "fails" which occur in that section. 

The High Court also had to consider whether the offence of failing 
to provide, as prescribed, a specimen of the motorist's breath is con-
stituted unles s an d unti l th e Crow n establishe s th e makin g of an 
appropriate directio n b y a  medica l practitione r o r authorise d 
member of the Police Force. 

Hammond v . Lavender  (1916) 50 A.L.J.R. 728. 

Obscene publications—onu s t o prov e bon a fid e medica l wor k o r 
treatise 
The Full Court o f the Supreme Court o f Queensland ha s dismissed 
an order nisi to review sought by the appellant in a case in which the 
appellant, a  newsagent, ha d bee n foun d guilt y of having had i n his 
possession a n obscen e publication , contrar y t o s . 15(3 ) o f th e 
Vagrants, Gaming and Othe r Offences Ac t 193 1 - 197 1 (Qld). 

The appellan t contended , inte r alia , tha t th e publicatio n 
concerned wa s in fac t a  bona fid e medica l work o r treatis e fo r th e 
purposes o f s . 1 7 of th e Act , an d accordingl y h e wa s entitle d t o 
retain lawfu l possessio n o f the publication. 

In dismissin g th e appellant' s application , th e Ful l Cour t hel d 
that— 

(i) upo n proceedings brought pursuant t o s. 15(3 ) of the Act, the 
onus of proo f tha t an y article seized was a bona fid e medica l 
work or treatise was upon the person showing cause; and 

(ii) i n considerin g whethe r a  publicatio n wa s suc h a  wor k fo r 
purposes of the Act (a) evidence that the publication's editorial 
board consiste d o f learne d an d responsibl e peopl e an d tha t 
responsible person s eithe r subscribe d t o th e publicatio n o r 
sought the advice of it s editors to assist in resolving the sexual 
problems of patients was beside the point, (b) the fact tha t the 
publication might have a therapeutic effect di d not mean that it 
was not obscen e or that i t was a medical work o r treatise , (c) 
that i t was the product which came under view rather than the 
motives and objectives o f th e publishers that mattered ; and 

(iii) th e manne r o f presentatio n o f th e publicatio n wa s of critica l 
importance, eve n wer e one to assume th e subject-matte r an d 
qualifications an d standin g o f contributor s t o b e typica l o f 
such a work or treatise. 

Scott v. Reid; Exporte Reid  (1979) Qd. R . 37. 
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Possession of drugs—"have in possession"—entrapment 
The Queenslan d Cour t o f Crimina l Appea l ha s ha d occasio n t o 
consider the meaning of the term "have in possession", as defined in 
s. 5(1 ) of th e Healt h Ac t 1937-197 6 (Qld) . Th e definition o f thi s 
term includes the phrase "having under control" . 

The Court held that where an accused had got a package of drugs 
into his hands and signed a receipt for them, he "had control" of the 
destiny of the package for purpose s of the Act. 

In so holding, the Court als o observed tha t i n dealing with cases 
such as this, and with drug cases generally, those who were trying to 
administer th e la w are no t t o b e entirely frustrate d b y an idea l of 
fairness ou t o f proportio n t o the offence, an d tha t where , as here, 
the accuse d ha d mad e a  statemen t t o a  polic e undercove r agen t 
corroborative o f admission s allegedl y mad e t o th e polic e befor e 
arrest, th e defence o f entrapmen t ha d no t been made out . 

R. v . Warnemide  (1978) Qd. R . 37. 

Medical practitione r - claim s i n acces s - stric t liabilit y fo r 
correctness of claims 
The appellant, a qualified medica l practitioner, was convicted of five 
charges laid under s . 12 9 of the Federal Health Insurance Act 1973. 
She wa s foun d t o hav e claime d fro m th e Healt h Insuranc e 
Commission amount s fo r consultation s o f 2 5 minute s o r over , 
whereas in fac t thes e consultations ha d taken les s than 25 minutes, 
the latter category entitling her to a lesser sum than th e former . 

The magistrat e considere d tha t s . 12 9 of th e Ac t impose d stric t 
liability on a medical practitioner fo r the correctness of claims made 
on the Commission, although h e based his decision on the fact tha t 
the appellan t ha d hersel f inspecte d th e recor d book s dail y an d 
controlled an d authorise d he r agents to complete and submi t form s 
incorporating th e relevant information . Fro m thes e convictions the 
appellant appeale d an d returne d order s to review. 

The Queenslan d Cour t o f Crimina l Appeal , i n dischargin g th e 
order nis i and dismissing the appellant's appeal , held that— 

section 129 of the Health Insurance Act did impose strict liability 
because -

(a) th e purpos e o f th e sectio n wa s t o ensur e tha t th e Healt h 
Insurance Fund was not made the target of false or misleading 
claims, 

(b) th e makin g o f th e clai m wa s unde r th e contro l o f a  prac -
titioner, wh o personally signed the form , 

(c) th e Ac t coul d b e effectivel y enforce d onl y i f medica l prac -
titioners wer e mad e responsibl e fo r th e accurac y o f th e 
material in the forms submitted unde r cover of a  claim, and 

(d) s . 129(3) of the Act placed the onus on the medical practitioner 
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charged unde r the section to show that h e did not know , and 
had no reason to suspect, that the material to which the charge 
related wa s false o r misleading. 

In so holding, the Court of Criminal Appeal applied the judgment 
of the Privy Council i n Lim Chin  Aik v . R. [1963 ] A.C. 160 . 

R. v . White  (1979) 23 A.C.T.R. 432. 

Dangerous drugs—importation an d possession o f heroin—onu s on 
defendant to prove a "reasonable excuse" for possession 
The applicant wa s charged o n an indictment containin g two counts 
charging hi m under s . 233B(2)(b) and (c ) of th e Customs Act 190 1 
with, respectivel y th e importatio n an d possessio n o f prohibite d 
imports, namely a quantity o f heroin . 

Section 233B of the Act provides that a person found guilty of any 
of th e offence s specifie d therei n i s punishable unde r s . 23 5 o f th e 
Act. Sectio n 23 5 provide s a  penalt y and , wher e "th e court' ' i s 
satisfied that the offence involves a narcotic substance that is not less 
than th e traffickable quantit y a s defined b y the Act, a  much mor e 
substantial penalty . 

Before plea s wer e taken , th e appellant' s counse l demurre d an d 
moved to quash the indictment. He argued that (a) s. 235 created an 
offence separat e from s . 233B in so far as it required determinations, 
involving substantial consequences , as to traffickable quantity , and 
(b) because such determinations must be by a judge and not a jury, s. 
235 was invali d a s infringin g s . 8 0 of th e Australian Constitutio n 
which provides that indictable offences mus t be tried before a  jury. 

The trial judge overruled the demurrer and disallowed the motion. 
The trial proceeded. 

The accused admitted tha t he imported the substance found t o be 
heroin and that he had it in his possession, inside his clothing, when 
apprehended. However , h e claime d tha t h e ha d believe d th e 
substance t o be a combination o f vitamins , steroids and yeast ; and 
that he had not known or suspected that i t was a narcotic substance 
or a  substanc e th e possessio n o f whic h wa s prohibited b y Federa l 
law. 

The questions left t o the jury included the question whether there 
was a  traffickabl e quantit y o f heroi n involved . Th e accuse d wa s 
found guilt y on both counts , and appealed . 

The Queenslan d Cour t o f Crimina l Appeal , i n dismissin g th e 
appellant's appeal , held that— 

(i) a s to both counts, s. 235 of the Customs Act did not infringe s. 
80 of the Constitution because— 
(a) i t wa s a  sentencin g provisio n an d di d no t ad d a  fres h 

element to offences provide d by s. 233B, 
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(b) s . 8 0 o f th e Constitutio n wa s concerne d wit h th e tria l o f 
offences, no t th e passin g o f sentence , 

(c) th e sentencing judge had the responsibility to determine the 
facts whe n sentencin g provide d tha t hi s determination di d 
not conflic t wit h th e jury's verdict , 

(d) th e word s "th e court " i n s . 23 5 mean t th e sentencin g 
judge, an d 

(e) th e Federa l Parliamen t coul d properl y commi t t o the jury, 
as i n s . 233B , the determination o f element s o f a n offenc e 
and t o the judge, as in s. 235, responsibility fo r sentencing ; 

(ii) a s to coun t unde r s . 233B(l)(c) — 
(a) i f a  person was in fact prove d t o have been in possession o f 

prohibited imports , th e onu s wa s o n hi m t o prove , o n th e 
balance of probabilities , a  reasonable excuse for tha t actua l 
possession, 

(b) th e words "withou t reasonabl e excuse (proof whereo f shal l 
lie on him ) has in hi s possession an y prohibite d import s t o 
which thi s sectio n applies " mus t b e give n th e sam e con -
struction i n s . 233B(l)(c ) an d (ca) , an d 

(c) wher e a  Federa l Ac t wa s bein g applie d b y Stat e court s i t 
was wholl y undesirabl e fo r differen t interpretation s t o b e 
applied b y court s o f differen t States ; 

(iii) a s t o th e coun t unde r s . 233B(l)(b) — 
(a) ther e wa s n o onu s o n th e prosecutio n eithe r t o establis h 

mens re a o n th e par t o f th e accuse d o r t o exclud e th e 
operation o f th e defenc e o f mistak e o f fact , 

(b) havin g regar d t o th e subject-matte r o f th e legislatio n an d 
the virtua l impossibilit y o f provin g th e stat e o f min d o f a n 
importer o f narcoti c good s i n th e absenc e o f admissions , 
while ther e was muc h t o b e said t o th e contrary , i t seeme d 
that th e legislatur e ha d intende d t o creat e th e offenc e b y 
proof o f th e actua l importin g o r attemptin g t o import , 

(c) th e absence in s. 233B(l)(b) and (d) of express reference, a s 
in para s (a) , (c ) and (ca) , t o onus o f proo f di d no t indicat e 
that a n onu s wa s on th e prosecution t o prove an accused' s 
state o f min d o r tha t a n approac h t o onu s differen t fro m 
that relativ e t o th e latte r wa s t o b e take n t o th e forme r 
paragraphs, an d 

(d) differen t consideration s applie d t o th e concept s o f 
importation an d possessio n becaus e th e provision s a s t o 
onus of proof i n s. 233B(l)(a), (c) and (ca) were intended t o 
allow a  defence base d o n possibl e innocent , thoug h actua l 
possession; an d 

(iv) ther e ha d bee n n o miscarriag e o f justice brough t abou t b y th e 
trial judge' s questionin g o f th e accuse d becaus e a  tria l judg e 
was entitle d t o questio n a  witnes s no t onl y t o clea r u p 
ambiguities bu t als o fo r th e purpos e o f testin g hi s evidence, i f 
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the judge ha d reaso n to believe that th e evidence was or might 
not b e in accordance wit h th e truth . 

R. v . Gardner (1980 ) 2 8 A.L.R. 140 . 

Australia —  Judicia l notice of Gazette — natur e of unsworn statements - effec t of 
South failur e o f accused to take objections during course of trial 
Australia The  Sout h Australia n Cour t o f Appeal ha s dismissed a n appea l b y 

the appellan t agains t hi s conviction fo r having knowingly, by a false 
representation, induce d a  chemist to dispense a  false prescription , 
contrary t o s . 9(2)(a ) of the Narcoti c an d Psychotropi c Drug s Act , 
1934-1974 (S.A. ) an d wit h havin g forge d an d uttere d a  prescrip-
tion, contrar y to s . 9(1 ) of that Act . 

By a Proclamation published in the South Australian Governmen t 
Gazette a particular drug had been declared to be a drug to which the 
Act applied . A t th e appellant' s trial , counse l fo r th e Crow n 
"notionally" tendere d th e Government Gazett e containin g the 
gazettal o f the Proclamatio n an d th e tria l judge, statin g that h e ha d 
seen the Proclamation, did not require the Gazette actually to be put 
in evidence . Th e appellant' s counse l di d not object t o this bein g 
done. Ora l evidenc e wa s the n give n by a medical witnes s tha t th e 
drug that had been found i n the appellant's possession was the same 
drug as that which had been referre d t o in the proclamation, an d the 
trial judg e directe d th e jur y tha t th e dru g foun d i n the appellant' s 
possession wa s one t o which th e Ac t applied . 

On appeal , th e Cour t o f Appeal held , inte r alia , tha t -
(i) i n view of the provision s of s. 4(3) of the Act , th e tria l judg e 

was entitled t o take judicia l notic e of the Proclamatio n with -
out th e Governmen t Gazett e actuall y bein g tendere d i n 
evidence; 

(ii) i n any event , a s the appellant' s counse l ha d remaine d silen t 
when counsel for the Crown had produced the Gazette and the 
trial judge ha d ruled tha t i t was not necessary fo r the Gazett e 
actually to be tendered i n evidence, th e appellan t wa s bound 
by the course of the trial, and was not entitled t o complain, on 
appeal, of the Crown's failure actually to tender the Gazette in 
evidence; 

(iii) i n the circumstances, th e trial judg e ha d been correc t i n 
taking judicial notice of the Proclamation an d i n directing th e 
jury a s he had done; an d 

(iv) th e identificatio n o f the drug found i n the appellant' s posses -
sion a s the drug referre d t o in the Proclamation, a  matte r 
which depended upo n th e oral evidence of a medical witness , 
was a question of fact fo r the jury, and accordingly should no t 
have bee n take n awa y fro m them . 

In so holding, the Court of Appeal gave detailed consideration t o 
the failur e o f an accused's counse l t o take objection s durin g the 
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course of a trial, the extent of judicial notice, the functions of a court 
of criminal appeal , and the nature of unsworn statements. 

R. v . Harm (1975) 13 S.A.S.R. 84. 

Narcotic and psychotropic drugs—necessity of evidence of the nature 
and effects of the drug even where charge admitted 
The Supreme Court of South Australia has held that— 

in the case of a charge for the offence of illegally possessing Indian 
hemp, contrar y t o s . 5  of th e Narcoti c an d Psychotropi c Drug s 
Act 1934—197 2 (S.A.) , the cour t o f summary jurisdiction mus t 
have evidence placed before it of the nature and effects of the drug 
even where , a s here, th e appellant ha d admitted t o the charge. 
Pearson v. Samuels (1976) 13 S.A.S.R. 428. 

Dangerous drugs—evidence of nature and effect 
The Ful l Court o f the Supreme Court of South Australia has held 
that— 

(i) o n the hearing of a charge of an offence against the provisions 
of th e Narcoti c an d Psychotropi c Drug s Act , 1934—197 4 
(S.A.) in respect of the drug Indian hemp it was not necessary 
that evidenc e shoul d be given as to the nature and effect o f 
that drug as it was now generally accepted that the drug was 
the least harmful o f the drugs to which the Act applied; 

(ii) th e court hearing the charge might proceed to impose sentence 
upon tha t basis , unles s eithe r sid e wishe d t o tende r mor e 
specific evidence about Indian hemp; and 

(iii) o n the hearing of a charge relating to other drugs, however, 
evidence as to the nature and effect o f those drugs should be 
given. 

The Queen v. Tideman  (1976) 14 S.A.S.R. 130. 

Compensation for criminal injuries—whether emotional upset with 
consequent ill effects constitutes "injury" 
The Ful l Court of the Supreme Court of South Australia heard an 
appeal in a case involving an application for an order for compensa-
tion unde r th e Crimina l Injurie s Compensatio n Ac t 1969-197 4 
(S.A.). Th e applicatio n ha d bee n mad e b y th e wido w an d thre e 
children of a man who had been murdered in the presence of his wife 
during an armed hold up by three men. One of the three robbers was 
convicted o f murder , an d th e othe r tw o o f manslaughter . Th e 
applicants claimed tha t the y were entitled t o compensation unde r 
the Act for the shock and emotional disturbance they had suffered as 
a resul t of the death of their husband and father . 
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The Ful l Cour t held — 
(i) th e applicant s wer e person s t o whom compensatio n migh t b e 

ordered an d pai d unde r s . 4  of th e Act ; 
(ii) th e evidenc e given a t the tria l of the three me n migh t be used 

to determin e th e questio n o f compensation , an d tha t furthe r 
evidence wa s admissable fo r th e purpose o f determining tha t 
question; an d 

(iii) emotiona l upset , wit h consequen t il l effects, wa s an "injury " 
within th e meanin g o f s . 4  of th e Act . 

In s o holding, th e Ful l Court wa s particularly concerne d wit h th e 
definition o f th e wor d ' injury " i n th e Act , an d i n interpretin g it s 
meaning wer e influence d b y the dictu m o f Lor d Denning , M.R . i n 
Hinz v . Berry  [1970 ] 2 Q.B. 40 , 42. 

Battista and  ors  v . Cooper  and  ors  (1976 ) S.A.S.R . 22 5 (Sup . 
Ct.). 

Compensation fo r crimina l injuries—"injury " 
The Ful l Cour t o f th e Suprem e Cour t o f Sout h Australi a dismisse d 
an appeal against an award of compensation tha t had been made to a 
male inmate of an institution who had been forced b y two other male 
inmates, b y threat s an d fear , t o submi t t o act s o f ora l intercourse . 

In In re  Gage and Bird  (1978 ) 1 9 S.A.S.R. 239 the Supreme Cour t 
Compensation Ac t 1969 - 1974 (S.A.) o n the ground tha t the inmat e 
had sustaine d a n "injury' ' arisin g ou t o f a  crimina l act . 

The Ful l Court , i n dismissin g th e appeal , hel d tha t th e combin -
ation o f physica l revulsio n an d menta l shoc k cause d b y th e crim e 
which ha d bee n committe d o n th e inmat e constitute d a n "injury " 
for purpose s o f th e Act . 

In re  Bird (1979 ) 21 S.A.S.R. 76 . 

Dangerous drug s —  meanin g o f "heroin " —  particular s t o b e 
contained i n informatio n 
An informatio n charge d th e accuse d wit h havin g i n hi s possessio n 
prohibited imports , t o whic h s . 233 B o f th e Custom s Ac t 190 1 
applied, tha t wer e reasonabl y suspecte d o f havin g bee n importe d 
into Australi a contrar y t o s . 233B(l)(ca ) o f th e Act . 

Particulars o f th e offenc e containe d i n th e informatio n allege d 
that th e prohibite d import s wer e narcoti c good s consistin g o f 10. 9 
grams of heroin , an d evidenc e given fo r th e prosecution showe d tha t 
the substanc e whic h was  th e subject-matte r o f th e charg e weighe d 
10.9 grams and contained , inte r alia , 1 2 percent o f heroin , otherwis e 
known a s "diacetylmorphine. " 

The Suprem e Cour t o f Sout h Australi a held— 
(i) tha t th e wor d "heroin " i n Schedul e V I o f th e Ac t mean t 
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"diacetylmorphine", an d no t th e whol e substanc e o r 
preparation containin g diacetylmorphine; and 

(ii) tha t the information shoul d be amended so that the amount of 
heroin state d i n th e particular s wa s th e amoun t o f diacetyl -
morphine shown by the evidence to have been contained in the 
substance which was the subject-matter o f th e charge. 

R. v . Gligora  (1979) 22 S.A.S.R. 159. 

Disciplinary inquir y by Pharmacy Board—whether refusa l o f lega l 
representation denial of natura l justice 
The Suprem e Cour t o f Sout h Australi a hear d a n appea l b y th e 
appellant, a  pharamacist , agains t hi s bein g foun d guilt y b y th e 
respondent Boar d o f unprofessiona l conduc t an d bein g suspende d 
from registratio n a s a pharmacist . 

The Board , whic h wa s establishe d unde r th e Pharmac y Ac t 
1935 - 197 3 (S.A.) is empowered under s. 19 of the Act to conduct a 
"full inquiry " int o th e conduc t o f an y registere d pharmacis t and , 
upon a  finding o f guilty of infamous o r unprofessional conduct , t o 
make disciplinary order s agains t him , includin g th e cancellation o f 
his licence to practise. 

In appealin g t o th e Supreme Court , th e appellan t claimed , inte r 
alia, that he had been denied natural justice by the Board because the 
Board had refused hi m the right to legal representation and to cross-
examine witnesses. 

The Supreme Court, i n allowing the appellant's appeal , held that 
where the Pharmacy Board of South Australia conducted an inquiry 
pursuant t o s. 1 9 of the Pharmacy Act (S.A.) into the conduct o f a 
pharmaceutical chemist , th e chemis t wa s entitle d t o lega l repre -
sentation befor e th e Board and to cross-examine witnesses who had 
given evidence before th e Board. 

In so holding, the Supreme Court examined the nature of inquiries 
conducted b y the Boar d an d th e procedure t o b e followe d a t such 
inquiries, and eithe r followed , applie d o r discussed th e decisions in 
such English and Australian cases as R. v. Assessment Committee of 
St Mary  Abbotts Kensington  [1891] 1  Q.B. 378 , The  King v  The 
Board of  Appeal;  Ex  parte  Kay  (1916 ) 2 2 C.L.R . 183 , General 
Medicai Council v. Spackman [1943] A.C. 627, and Hoile v. Medical 
Board of South  Australia  (1960) 10 4 C.L.R. 15 7 which considere d 
the righ t o f a  person appearin g before a  disciplinary tribuna l t o be 
represented b y an agent and t o cross-examine witnesses. 

The Suprem e Cour t expressl y distinguishe d th e recen t Englis h 
decisions in Pett v. Greyhound Racing Association Ltd (No. 1) [1969] 
1 Q.B. 125, Pett v. Greyhound Racing Association Ltd (No. 2) [1970] 
1 Q.B . 4 4 an d Enderby  Town  Football  Club  Ltd  v . Football 
Association Ltd [1971 ] Ch. 59 1 on the ground tha t suc h cases were 
"irrelevant", bein g confined a s they were to disciplined forces which 
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form a  grou p o f thei r own , "possibl y o n th e basi s tha t person s 
joining suc h force s ma y b e take n t o hav e voluntaril y surrendere d 
some o f thei r freedo m an d right s i n the interest s o f disciplin e and i n 
the recognitio n o f th e demand s o f authoritaria n structures" . 

In s o saying , th e Suprem e Cour t als o state d tha t "Fo r somewha t 
similar reasons , prisoner s ma y b e take n t o hav e involuntaril y 
surrendered certai n right s an d freedoms'' . 

Kruger v . Pharmacy  Board  of  South  Australia  (1979 ) 22 S.A.S.R. 
339. 

Sentencing —  whether sentenc e varie s fo r differen t drug s 
The Ful l Cour t o f th e Suprem e Cour t o f Sout h Australi a ha s held , 
inter alia , tha t th e onus i s on th e Crown, i f i t claims that hashis h i s a 
more deleteriou s dru g tha n India n hemp , t o cal l evidenc e an d 
demonstrate tha t fac t t o th e sentencin g court . 

R. v . Vivian  (1979) 2 3 S.A.S.R. 45 . 

Dangerous drug s —  possessio n o f an y applianc e fo r "use " — 
whether include s us e b y persons othe r tha n th e accuse d 
Section 5(1)(c ) o f th e Narcoti c an d Psychotropi c Drug s Ac t 
1934-1978 (S.A. ) provide s tha t i t i s an offenc e fo r a  person t o hav e 
in hi s possessio n "an y pipes , syringe s o r othe r utensil s o r an y 
appliance o r thin g fo r us e i n connectio n wit h th e preparation , 
smoking o r administratio n o f an y dru g t o whic h thi s Ac t applies" . 

The Ful l Court o f th e Supreme Cour t o f Sout h Australi a hel d tha t 
the "use " specifie d i n s . 5(l)(c ) o f th e Ac t i s not restricte d t o us e by 
the perso n i n possessio n o f th e pipe s o r othe r thing s referre d t o i n 
that paragraph , bu t include s us e b y othe r persons . 

R. v . Sims  (1980 ) 2 3 S.A.S.R. 115 . 

Austral ia— Prepacke d foo d —  labels not specifying dat e of packin g —  "label " 
Tasmania Th e Suprem e Cour t o f Tasmania , i n a n appea l b y th e appellan t 

company fro m a  conviction o f having sold packages containing mea t 
and other related goods in a prepacked form, whe n the label attached 
to suc h package s di d no t specif y th e dat e o n whic h the y ha d bee n 
packed, contrar y t o regulatio n 35(1 ) an d (3 ) o f th e Publi c Healt h 
(Food an d Drug s Standards ) Regulation s 197 1 (Tas.) , held , inte r 
alia, — 

(i) th e purpose of the Regulations was to protect the buying public 
from unwittingl y buyin g stal e meat ; 

(ii) whe n regulatio n 3 5 spoke of th e word "label " i t was  speakin g 
of th e labe l require d b y th e Publi c Healt h Ac t 196 2 (Tas.); 
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(iii) th e definitio n o f "label' ' i n regulatio n 2  o f th e Regulation s 
should b e interpreted b y inserting before " to a package' ' th e 
words "on or" ; 

(iv) a  plastic container could be regarded as a label in the ordinary 
sense of that word ; and 

(v) a s the goods were at the relevant time in the possession of the 
appellant company , i t was not an answer to the charge to say 
that the goods were not fo r sal e unless and unti l the driver of 
the appellant' s deliver y va n ha d checke d an d foun d tha t th e 
packages contained th e necessary date labels. 

Wignalls Smallgoods Pty Ltd.  v . Kiely 31 L.G.R.A. 424. 

Murder—defence o f menta l disorder—whether separate defence of 
automatism ca n b e made on same evidence 
The appellant was charged of an indictment for murder by stabbing. 
The appellant' s defenc e wa s that b y reason o f menta l disorde r hi s 
act was not voluntar y and intentional . 

The trial judge charged the jury that the y could find insanit y and 
refused t o put automatism as a separate defence. The jury convicted 
the appellant , wh o appeale d t o th e Tasmania n Cour t o f Crimina l 
Appeal. 

The Court of Criminal Appeal, in dismissing the appeal, held that 
where there was evidence of mental disorder on which the jury could 
have found insanity , a separate defence of automatism could not be 
made on the same evidence. 

Williams v. The  Queen (1978) Tas. S.R. 98 . 

Australia -  Insanit y — Conceptual nature of — Insane and sane accused jointly 
Victoria charge d 

The Ful l Court o f the Supreme Cour t o f Victoria ha s held that — 
(i) wher e ther e i s evidence from whic h a jury may infer tha t an 

accused wa s not insan e a t th e tim e of a  killing and medica l 
evidence that he was at that time insane, it is imperative that 
the jury should be adequately instructed as to what is mean by 
'knowing' that the act was wrong; 

(ii) ther e may be many different way s of explaining to a jury the 
conceptual difficultie s involve d i n a  disordere d min d 
"knowing" tha t a n ac t wa s wrong, bu t t o tel l the m tha t if , 
through th e disordere d conditio n o f hi s mind , th e accuse d 
could not reason about the matter with a moderate degree of 
sense and composure, he could not "know" that what he was 
doing was wrong, had fo r lon g been accepte d a s a practical 
synthesis of the ideas involved; 

(iii) ther e i s nothing i n th e lega l concep t o f insanit y whic h pre -
cludes th e possibilit y o f a  ma n assentin g togethe r wit h a n 
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insance ma n t o d o a n ac t an d bot h me n thereafte r actin g 
together t o do the act ; 

(iv) suc h an assent together t o do the physical acts which were th e 
necessary part of the actus reus of a crime, made the sane man 
guilty of the crime if he had the necessary mens rea, althoug h 
the insan e ma n was not guilt y on ground s of hi s insanity ; 

(v) i n a  particula r cas e howeve r th e natur e o f th e insanit y ma y 
preclude th e insan e ma n fro m bein g capabl e o f th e assen t 
which is necessary for the two men to be acting in concert; and 

(vi) a  sane person coul d b e found guilt y of aiding and abetting a n 
insane person . 

R. v . Matusevich  and  Thompson  [1976 ] W.R. 460 . 

Town plannin g authority —  powe r to impose conditions -  statutor y 
interpretation —  whethe r legislation enacted but not yet in force can 
be called i n aid 
The Suprem e Cour t o f Victori a ha s held , inte r alia , tha t -

(i) th e Cour t coul d tak e int o accoun t a  statutory amendmen t t o 
local governmen t legislatio n whe n interpretin g suc h legis -
lation even though the amending legislation i s not yet in force ; 

(ii) th e powe r o f a  town planning authority , or , o n appeal , o f th e 
appeals tribunal , t o impos e condition s othe r tha n thos e 
specified i n th e relevan t tow n plannin g schem e i s limite d t o 
conditions relatin g t o tow n plannin g considerations ; 

(iii) upo n a n appea l agains t th e refusa l o r failur e o f a  plannin g 
authority t o gran t a  permit , th e appeal s tribuna l ma y direc t 
that a  permi t shoul d issue , an d tha t an y suc h permi t ca n 
contain an y conditio n whic h ma y lawfull y b e impose d an d 
which i s specified i n the determination ; 

(iv) a  town plannin g condition i s void for uncertaint y onl y i f it can 
be given no meaning, or no sensible or ascertainable meaning , 
and no t merel y becaus e i t i s ambiguou s o r lead s t o absur d 
results; 

(v) i n town plannin g cases an over-technical approac h shoul d no t 
be adopted i n seeking to give a sensible meaning to conditions 
imposed i n permits ; 

(vi) a  conditio n i n a  permi t whic h make s th e permissibl e sub -
division and use of the land for detached housing subject to the 
provision o f wate r suppl y an d sewerag e i s neithe r voi d fo r 
uncertainty no r unreasonable ; 

(vii) th e availabilit y o f sewerag e i s a  legitimat e an d prope r con -
sideration relevan t t o town planning ; an d 

(viii) i t would b e entirely contrar y t o the concept o f tow n plannin g 
for th e tow n plannin g authorit y or , o n appeal , th e appeal s 
tribunal t o authoris e th e subdivisio n o f broa d acre s int o 
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housing allotments without giving serious consideration to the 
provision o f wate r suppl y an d sewerag e whic h ar e mos t rele -
vant t o the preservation o f amenities and to the proper use of 
the lan d fo r housing . 

In so holding, the Court also gave consideration t o the meaning of 
the word s "issued' ' an d "granted " i n relatio n t o permit s eithe r 
issued o r grante d unde r th e Town an d Countr y Plannin g Ac t 196 1 
(Vic) . 

Weigall Constructions  Pty.  Ltd.  v . Melbourne  &  Metropolitan 
Board of  Works  3 0 L.G.R. A. 333 . 

Sale of unwholesome goods — whether contaminated food required to 
be positively injuriou s to health —  ''unwholesome " —  "insect " 
The Supreme Court of Victoria has considered whether the applicant 
retailer, i n sellin g a  packe t o f breakfas t cerea l t o a  custome r tha t 
contained matte d an d cobwebbing substances and live and crawlin g 
grubs, ha d bee n guilt y o f th e offence s o f havin g possessio n o f 
unwholesome good s fo r sal e an d o f sellin g unwholesom e good s 
contrary t o th e Cleanlines s (Food , Drug s an d Substances ) Regu -
lations 195 3 (Vic) . 

The Cour t held , inte r alia , tha t -
(i) th e wor d "unwholesome " i n sectio n 27 6 o f th e Healt h Ac t 

1958 (Vic ) mean s no t onl y positivel y injuriou s t o healt h bu t 
also no t favourabl e t o o r promotin g goo d health , o r no t 
wholesome o r healthful ; 

(ii) foo d ca n be "unwholesome" without i t having to be positively 
injurious t o a  person's health ; 

(iii) evidenc e tha t grub s foun d i n foo d ca n b e eate n withou t il l 
effects i s inconclusive ; 

(iv) th e additio n o f extraneous matte r t o otherwise unwholesom e 
food doe s not make it "unwholesome" if no change is made in 
its quality, bu t tha t principl e doe s not appl y where th e whol e 
contents o f a  packe t ar e affected ; 

(v) whe n a  packet of food i s tendered a s an exhibit along with evi-
dence o f it s condition a t the relevan t time , the court nee d no t 
rely o n exper t opinio n o n th e question o f the wholesomenes s 
of it s contents, bu t ca n for m it s own judgment ; 

(vi) ther e i s no requirement tha t an analysis of food mus t be mad e 
before a  prosecutio n i s brough t o n th e groun d tha t i t i s 
unwholesome; 

(vii) accordingly , the fact that in the present case the contents of the 
cereal wer e no t submitte d fo r analysi s did no t invalidat e th e 
prosecutions; an d 

(viii) th e wor d "insect " i n the regulatio n 6(j ) o f th e Regulation s i s 
used i n it s popular sense , an d exper t evidenc e tha t th e grub s 
were "insects " was therefore unnecessary . 

Minister v . Woolworths  (Victoria)  Ltd.  3 0 L.G.R. A. 134 . 
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Probation order—whethe r conditio n fo r submissio n t o psychiatric 
treatment justified 
The Ful l Cour t o f th e Supreme Cour t o f Victori a ha d occasio n t o 
consider th e circumstance s i n whic h a  probatio n orde r shoul d b e 
made agains t a  defendan t o n conditio n tha t h e submitte d t o 
psychiatric or psychological treatment . 

The Full Court hel d that -
(i) a  probatio n orde r shoul d no t b e made releasin g a  convicte d 

person o n conditio n tha t h e submi t himsel f t o psychiatri c o r 
psychological treatment unles s -
(a) ther e wa s a  practica l wa y o f treatin g hi s psychiatri c o r 

psychological condition , 
(b) h e consented to a requirement in a probation order that he 

submit himsel f t o psychiatri c o r psychologica l treatment , 
and 

(c) th e various persons, hospitals and authorities necessary to 
provide treatment were prepared to accept the accused as a 
patient; and . 

(ii) treatmen t shoul d no t b e ordere d wit h th e consen t o f a 
convicted person unless he knew what treatment was intended 
to be carried ou t an d he was capable of comprehending what 
was involve d i n i t an d o f expressin g a  rea l an d informe d 
willingness to submit t o it . 

R. v . Tutchell  (1979) V.R. 248. 

Australia— Medica l fee s reimbursemen t cheque s — obligations o f th e Healt h 
Western Insuranc e Commission 
Australia The  firs t Plantif f had  bee n a  patien t o f th e secon d plaintiff , a 

medical practitioner, for some years and it had been his custom when 
submitting a  medical fee s reimbursemen t for m t o the defendant , a 
statutory corporation providing patient cover for the cost of hospital 
and medica l expenses , t o attac h t o i t a  directio n addresse d t o th e 
Manager requestin g th e fun d specificall y no t t o sen d hi s refun d 
cheques to the second plaintiff s hom e address but instead a  postal 
address at which that plaintiff practised . Although initially the fun d 
complied with the first plaintiff s request , i t subsequently informe d 
him tha t i t would n o longer d o so but woul d insis t o n sendin g the 
cheques t o th e secon d plaintiff' s hom e address , claimin g tha t thi s 
was required o f i t under s . 20(2) of the Health Insuranc e Act 1973. 

The plaintiffs eac h sought declarations that the first plaintiff wa s 
entitled t o nominat e a n address , othe r tha n hi s own , fo r sendin g 
"pay doctor " fun d cheques , an d tha t th e defendan t fund' s 
obligations to give the cheque to the second plaintiff pursuan t to the 
Act would thereby be validly discharged. 

The Suprem e Cour t o f Wester n Australi a dismisse d bot h 
summonses. In so doing, the Supreme Court hel d — 
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(i) unde r the Act the defendant was not compelled to send or hand 
the cheques payable to a  patient t o the patien t a t a n addres s 
nominated b y the patient; 

(ii) th e defendant's obligation under the Act was merely to give the 
cheque to the patient; 

(iii) tha t was accomplished at whatever address or place the patient 
received th e cheque , notwithstandin g wha t othe r plac e o r 
address h e may have nominated a s the address fo r payment ; 
and 

(iv) th e secon d plaintif f ha d n o standin g t o maintai n hi s actio n 
against the defendant becaus e the question of construction of 
the sub-section that the originating summonses raised was not 
one which woul d establis h whethe r o r no t h e was entitled t o 
any legal or equitable right . 

Stack v . The  Health  Insurance  Commission; Kirkman v . The 
Health Insurance Commission (21 October 1977 : not ye t reported). 

Dangerous drugs—connotation of a word as part of interpretation of 
statute—trial judge to decide meaning—whether international con-
vention could control or influence expressions in statute 
The Hig h Court of Australia granted the applicant special leave to 
appeal from th e dismissal of her appeal by the Western Australian 
Court o f Criminal Appeal (Yager  v. R. (1976 ) 11 A.L.R. 646 ) in a 
case i n whic h sh e ha d bee n convicte d o f tw o offences agains t th e 
Customs Act 1901—1975 , namely that she had, in contravention of 
s. 233B(l)(b), imported into Australia a prohibited import, and that 
she had, in contravention of s. 233(l)(c), without reasonable excuse 
had i n he r possessio n prohibite d imports , namel y a  quantit y o f 
cannabis. The High Court, by a majority, dismissed the applicant' s 
appeal agains t conviction . 

Section 4  of the Customs Act defines "cannabis " as a "cannabis 
plant" an d "cannabi s plant " a s " a plan t o f th e genu s cannabi s 
sativa". A t he r trial , th e applican t admitte d ever y element o f the 
charges agains t her , excep t tha t th e substanc e wa s a  prohibite d 
import. She admitted that the material in her possession was "plant 
material o f th e genu s cannabis" , bu t di d no t admi t tha t i t wa s 
"cannabis sativa" . Th e tria l judge rule d tha t h e would direc t th e 
jury, as a matter of law, that the phrase "plant of the genus cannabis 
sativa" i n the Custom s Ac t embraced al l plants of th e genus can-
nabis. Th e applican t the n ha d appeale d unsuccessfull y t o th e 
Western Australian court of Criminal Appeal on the grounds that— 
(a) becaus e th e lates t botani c opinion wa s tha t ther e wer e thre e 

species o f th e genu s cannabis , cannabi s sativ a bein g on e o f 
them, th e trial judge had misinterpreted th e Act and the ques-
tion whethe r th e substanc e possessed b y the applican t wa s or 
was not cannabis sativa should have been left t o the jury; and 
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(b) th e trial judge had erred in directing the jury to return a verdict 
of guilty. 

In arriving at its decision, the High Court held— 
(i) i t ma y b e accepte d tha t whe n a  statute use s an expressio n 

which is not self-explanatory i t may be necessary to determine 
to wha t th e statut e i s referrin g i n usin g th e descriptiv e 
expression; 

(ii) onc e th e meanin g i s assigned, th e furthe r questio n whethe r 
some substance or thing in fact falls within the description of 
the statute properly understood is a matter of fact to be deter-
mined by the tribunal of fact ; 

(iii) wher e the resolution of the connotation of a word used by the 
legislature whic h i s not self-explanator y i s undertaken a s a 
part of the interpretation of the statute, it is for the judge and 
not for the tribunal of fact to decide; 

(iv) i t was for the trial judge to decide the meaning of the descrip-
tive expression "genu s cannabis sativa"; 

(v) th e descriptio n "cannabi s sativa " wa s a n appropriat e des -
cription of the genus cannabis at the time when the Act was 
passed; 

(vi) th e meaning in the Act could no t be determined b y the cir-
cumstance that the description of the genus in the Act did not 
conform t o tha t containe d i n th e International  Code of 
Botanical Nomenclature; 

(vii) althoug h reference to that Code might be significant i n order 
to identify th e genus cannabis sativa, failure t o comply with 
the Cod e whe n describin g a  genu s woul d no t warran t th e 
conclusion tha t Parliamen t wa s specifying onl y a  particula r 
species; 

(viii) except , possibly, in the case where a special verdict had been 
found, a trial judge might never direct a jury to enter a verdict 
of guilty; 

(ix) a  tria l judge mus t direc t a  jury on any question o f la w that 
arose; 

(x) althoug h there was no reason why the trial judge should not 
make i t clear t o the jury tha t i f they do their duty they will 
return a verdict of guilty, it was still necessary for the judge to 
leave i t t o th e jur y t o bring i n a  verdict , an d h e could no t 
dictate the verdict they were to return; 

(xi) sinc e Bushell's  case (1670) 6 State Trials 999, it had been a 
fundamental principl e of constitutional law that a juror might 
not be punished for returning a verdict against the direction of 
the court, and hence might not be intimidated into returning a 
particular verdict ; 

(xii) whe n the jury was asked to return a general verdict, they had 
the right and duty to determine, not only the facts of the case, 
but the guilt or innocence of the accused; 
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(xiii) althoug h there were exceptional cases in which a judge might 
ask a  jury t o reconside r thei r verdict , i f they insiste d upo n 
their verdict the judge was bound to receive it; 

(xiv) ther e was no legitimate foundation for resorting to the defini-
tions of cannabis contained in the Narcotic Drugs Act 1961, 
an Ac t givin g forc e t o th e Singl e Conventio n o n Narcoti c 
Drugs 1961 , fo r th e purpos e o f modifyin g o r qualifyin g 
another statutor y definitio n containe d i n a  different Ac t of 
Parliament, such as the Customs Act; 

(xv) ther e was no basis on which the provisions of an international 
convention could control or influence th e meaning of words 
or expressions used in a statute, unles s it appeared tha t the 
statute was intended to give effect to the convention, in which 
event it was, on the authority of Salomon v. Commissioners of 
Customs and Excise [1967] 2 Q.B. 116 and The Banco [1971] 
P. 137 , legitimate t o resort t o the convention t o resolve the 
ambiguity in the statute; 

(xvi) a s cannabis sativa was a technical name or description, expert 
evidence to its denotation and identifying characteristics was 
receivable; and 

(xvii) a t bes t th e applicant' s cas e wa s tha t Parliamen t ha d bee n 
mistaken in treating cannabis sativa as a genus, but that could 
not alte r the circumstance tha t Parliament ha d prescribed a 
genus an d allo w th e Court t o say that Parliamen t ha d pre -
scribed a  species. 

Yager v. R. (1977 ) 13 A.L.R. 247. 

The Bahama s Deat h certificate—autopsy report—whethe r inadmissible as hearsay 
In a  tria l fo r murder , th e tria l judg e admitte d bot h th e deat h 
certificate an d an autopsy report . 

Section 42(5) of the Evidence Ordinance provides— 
Hearsay evidence may not be admitted except in following cases:— 

where the statemen t i s contained i n an y officia l record , boo k o r 
register kept for the information of the Crown or for public reference 
and was made as the result of inquiry by a public servant in discharge 
of a duty enjoined b y the law of the country in which such officia l 
record, book or register is kept 

Held by the Court o f Appeal— 
(i) t o be admissible under the subsection the document o r record 

must be one "made as a result of inquiry by a public servant in 
discharge of a  duty enjoined b y "law" ; 

(ii) th e post-morte m examinatio n an d subsequen t repor t wer e 
performed an d mad e pursuant t o such a public duty, and the 
report wa s a  "recor d .  .  .  kep t fo r th e informatio n o f th e 
Crown"; 
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(iii) th e subsection was not a statutory codification o f the common 
law of England and fell to be interpretted according to the plain 
meaning of the words; 

(iv) similarly , the death certificate wa s undoubtedly made "as the 
result of inquiry" b y the doctor, wh o was a "public servant " 
however it was not made "in discharge of a duty" enjoined by 
any law, and so, unlike the autopsy report, it had been wrongly 
admitted i n evidence; 

(v) eve n withou t bot h documents , th e caus e o f deat h ha d bee n 
proved conclusively by admissible evidence. 

Newbold v. Regina (Appeal No. 21 of 1979 : 6 March 1980) 

Belize Murder—absenc e o f apparent motive—whethe r raise s the plea of 
insanity—prejudicial effect of newspaper reports 
The appellan t wa s convicted o f murder . I n an unsworn statemen t 
from the dock he denied being anywhere near the scene of the crime. 
Counsel did, however, in cross-examination o f the doctor raise the 
possibility of a person not knowing what he was doing while he was 
drunk or under the influence of drugs. The doctor declined to make 
any statemen t o n th e effect s o f alcoho l o r drug s o f unspecifie d 
quantity on persons in general. Counsel for the appellant submitted 
that th e failur e o f th e judg e t o pu t t o th e jur y th e possibilit y o f 
insanity, on the basis of these questions and answers and the absence 
of proof o f any motive, vitiated the conviction. 

The Court held— 
the absenc e o f apparen t motiv e doe s no t ips o facto rais e th e 
possibility o f insanity . Th e mer e fac t o f a n apparen t lac k of 
motive di d not , i n the absenc e o f som e other fac t o r circum-
stance arising from the evidence, raise the issue of insanity and 
place upon the trial judge a duty to put the matter to the jury. 
Hypothetical question s pu t b y defenc e counse l t o a  Crow n 
witness cannot , i n the absenc e o f any factua l basi s for them , 
support a  submissio n tha t th e defenc e o f insanit y ha s bee n 
raised irrespectiv e of th e fac t tha t th e answer s to such hypo-
thetical questions do not in any way support the suggestion that 
the accused may have been insane. The obligation of a judge to 
put to the jury a defence not raised by the accused or by counsel 
refers to a defence which arises from th e evidence. 

The prejudicia l effec t o f newspape r report s which disclosed mor e 
details tha n wer e adduce d i n evidence wa s raised a s a ground fo r 
quashing the conviction. The Court held— 

while the y shoul d b e anxiou s t o avoid th e developmen t o f a 
situation wher e suc h indiscretion s b y newspaper s woul d 
necessarily abort any subsequent criminal trial, a clear warning 
by th e tria l judg e t o th e jur y t o "remov e fro m (their ) mind s 
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anything (they ) ma y hav e hear d o r ma y hav e rea d i n th e 
newspapers" was adequate, withou t referenc e t o the offendin g 
articles, and a more elaborate warning was not called for in view 
of th e strengt h o f the prosecutio n evidence . 

Leopoldo Jones  v . Regina  Crimina l Appea l No . 3  of 1977 . 

Canada— Mentall y defectiv e youn g woman—powe r o f Cour t t o authoris e 
Prince Edwar d sterilizatio n operatio n 
Island The  applicant , mothe r o f a  24-year-ol d gir l "Eve " sufferin g fro m 

extreme expressiv e aphasi a an d moderatel y retarded , sought — 
(a) a  declaratio n tha t "Eve " wa s a  mentall y incompeten t pursuan t 

to th e provision s o f th e Menta l Healt h Act ; 
(b) tha t th e applican t b e appointed th e Committee o f th e person o f 

"Eve"; an d 
(c) tha t th e applican t b e authorise d t o consen t t o a  triba l ligatio n 

operation (i.e . sterilization ) bein g performe d o n "Eve" . 
The evidence was that little is known of the cause or of any remedy 

for th e condition o f expressive aphasia, i n which the sufferer i s made 
to communicate her thoughts or concepts. "Eve " was not capable of 
informed consent , he r conditio n wa s probably non-inheritable , an d 
she was  incapabl e o f usin g effectiv e alternativ e mean s o f 
contraception. 

Held— 
(i) th e questio n o f consen t b y o r o n behal f o f a  mentall y 

incompetent perso n appear s t o b e a  ver y gre y are a wher e th e 
proposed procedur e i s only marginally therapeuti c o r i s strictly 
contraceptive; 

(ii) whil e "Eve " migh t no t b e abl e t o understan d an d full y 
appreciate th e fulfillmen t an d privileg e o f procreation , th e 
court mus t b e scrupulousl y cautiou s befor e deprivin g he r o f 
them; 

(iii) a n order appointing a person to be the committee of a person in 
need o f guardianshi p ha s effec t i n th e word s o f th e Menta l 
Health Ac t (R.S.P.E.l , 1974 , Cap M-9) , "i n th e same manne r 
as a grant to the committee of the person and estate if a lunatic 
made b y an d unde r th e orde r an d directio n o f th e Lor d 
Chancellor o f Englan d woul d hav e don e a t th e tim e o f th e 
passing o f th e Ac t 1 5 Victoria, Chapte r 36 , " ; 

(iv) i t appear s doubtfu l whether , i n earl y Victoria n times , th e 
direction o f th e Lor d Chancello r woul d hav e encompasse d 
sterilization procedures ; 

(v) b y s . 4 5 o f th e Crimina l Code , sterilizatio n performe d fo r 
purely contraceptive purposes is not illegal if (a) it is voluntarily 
submitted t o by the patient, (b ) with informed consent , an d (c ) 
it ca n b e foun d t o b e fo r th e benefi t o f th e patient . Dame 
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Cataford et  al  v . Docteur  M orean (noted a t Canadian  Bar 
Review Vol LV11, No. 1, p. 89) does not go so far as to say that 
purely contraceptive sterilization is necessarily legal, even with 
consent, i n all circumstances; 

(vi) th e decisio n t o carr y ou t a  non-therapeuti c operatio n o n a 
minor o r a  mentall y incompeten t i s no t withi n th e parent' s 
subjective judgment, o r the doctor's clinica l judgment; 

(vii) th e cour t wa s invited t o invoke it s traditiona l jurisdiction a s 
parens patriae, there being no clear statutory authority for the 
mother to authorise the proposed surgical procedures, and the 
fact that there may be no precedent for this should not in itself 
be a deterrent; 

(viii) th e cour t shoul d no t exclud e th e possibilit y o f medica l 
advances discovering a remedy fo r "Eve's " condition , and as 
the operatio n woul d b e irreversible , t o permi t i t t o b e 
performed coul d be to deny her the privilege and right to bear 
children; 

(ix) regardles s o f ho w retarde d the y ma y be , th e "Eves " wer e 
persons with rights which the courts must preserve and protect. 

In the matter of "Eve"  (judgmen t delivered 1 4 June 1979: not yet 
reported). 

Gibraltar Manslaughter-caus e o f deat h - traum a an d pre-existin g natura l 
disease. 
The defendant wa s charged with manslaughter. He admitted having 
assaulted a fellow seaman, kicking him first in the stomach and then 
twice or three times on the head. The cause of death was established 
as rupture of a  pre-existing developmental aneurism of the cerebral 
vessels. The defence accepted that the death was probably the result 
of the assault but argued that coincidence could not be excluded. The 
question wa s whethe r th e probabilit y wa s sufficien t t o satisf y th e 
standard o f proof . 

For the defence, it was argued, relying on R. v. Summers (1953) 36 
Cr. App. R. 14 , that the direction to be put to the jury was that they 
must fee l sur e o f th e guil t o f th e defendant . Th e Chie f Justic e 
rejected this and, relying on McGreevy v. D.P.P. (1972 ) 57 Cr. App. 
R. 424, adhered to the standard o f proof beyon d reasonable doubt. 
He directed th e jury tha t th e la w does no t requir e certaint y bu t a 
very, ver y high degre e of probability , suc h tha t whil e there are or 
may b e other possibilities , i t woul d b e unreasonable t o tak e the m 
into account. The jury convicted. An appeal is pending. 

R. v . William  Cooper  (1979: not ye t reported). 
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India Article s 19(l)(g) , 226 of th e Constitution—whether right to receive 
higher or professional education which is a pre-requisite to practising 
a trade or profession coul d be considered to be fundamental right 
capable of being enforced 
The Court has held that— 

(i) th e decisio n o f th e Suprem e Cour t i n th e cas e o f Manek a 
Gandhi (AI R 197 8 SC 597) would appea r t o hav e affixe d it s 
seal of approva l o n th e principle tha t eve n i f a  right wa s not 
specifically name d i n th e fundamenta l right s chapte r o f th e 
Constitution, it may still be fundamental righ t covered by some 
clause o f it s variou s articles , i f i t wa s a n integra l par t o f a 
named fundamenta l righ t or partook o f the same basic nature 
and character as an embodied fundamenta l right , even though 
it wa s no t enoug h tha t th e righ t claime d merel y flow s o r 
emanates from a  named fundamental righ t or that its existence 
was necessary in order to make the exercise of the named fun -
damental righ t meaningfu l an d effective ; 

(ii) i f th e righ t t o receiv e highe r educatio n o r a  professiona l 
education, whic h i s a  pre-requisit e t o practisin g a  particula r 
trade o r professio n o r t o exercis e som e o f th e fundamenta l 
rights, suc h a s th e freedo m o f expression , b e i n themselve s 
fundamental right s on the basis of the aforesaid theory , there 
would b e n o escap e fro m th e conclusio n tha t whe n th e pet -
itioner was sought to be deprived of the opportunity to pursue 
medical education by an improper order, the impugned action 
(of cancellatio n b y th e Universit y o f Delh i o f hi s admissio n 
when he had reached the fifth an d final yea r of his studies on 
the ground tha t o n verification i t had been found tha t h e did 
not belong to the Scheduled Caste and had obtained admission 
by a false representation) would constitute an infraction o f his 
fundamental right ; 

(iii) i n the present state of the law, it is not easy to hold either with 
reference to the theory of emanation or extension or that of the 
integral part of a  named fundamenta l righ t to say that any or 
every denia l o f a n opportunit y t o carr y ou t professiona l o r 
technical education or studies would necessarily impinge on the 
fundamental righ t t o carr y o n an y trad e o r professio n fo r 
which suc h technica l o r professiona l stud y ma y b e a  pre -
requisite. There can , however , b e no doubt i n the context o f 
the lega l positio n tha t obtain s toda y tha t wher e th e righ t t o 
pursue professiona l o r technica l studies , th e completio n o f 
which would directly entitle a student to practise a profession , 
as i n th e presen t case , an y imprope r interferenc e i n suc h a 
pursuit woul d attrac t th e fundamenta l righ t t o carr y o n th e 
profession becaus e the right to carry on the profession woul d 
be directly interfered wit h by such an improper order . 

Inder Parkash v. Deputy  Commissioner,  Delhi,  AIR 197 9 Delhi 
87. 
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Kenya Medica l practitioner struck off—jurisdiction t o entertain appeal 
The appellant , a  medica l practitioner , wa s struck of f th e Registe r 
following an inquiry by the Medical Practitioners Board. Some four 
months afte r th e decisio n o f th e Boar d th e appellan t invoke d hi s 
statutory righ t of appea l to the High Court. The relevant provision 
did not stipulate the time in which the appeal must be made and the 
appellant brough t th e matte r befor e th e cour t b y wa y o f a n 
application fo r leav e to file the appeal ou t o f time . The trial judge 
was of the view that the appeal must be made " without unreasonable 
delay" (s. 58 Interpretation and General Provisions Act) and that in 
the circumstance s th e dela y wa s unreasonable . Th e appea l wa s 
dismissed. The appellant appeale d agains t this decision. 

The argument before the Court of Appeal was whether that Court 
had jurisdiction to hear an appeal in the absence of specific statutory 
authority. Counsel for the respondent sought to argue that the court 
lacked (criminal) jurisdiction on the basis that the appeal was made 
not from a n appeal decision of the Supreme Court but a decision of 
the Supreme Court refusin g leav e to appeal out o f time . The court 
refused t o follo w a n earlie r rulin g o f th e Eas t Africa n Cour t o f 
Appeal which supported counsel's argument and took the wider view 
that onc e a case had bee n brought befor e th e Supreme Court "th e 
ordinary incident s of th e procedure of tha t cour t ar e to attach an d 
also tha t an y genera l righ t o f appea l fro m it s decision s likewis e 
attaches" (Lor d Haldane , L.C . i n National  Telephone  Company 
Limited (in  Liquidation)  and  anor  v . Her  Majesty's  Postmaster 
General [1913] A.C . 546) . I t followe d tha t th e cour t hel d i t ha d 
jurisdiction t o conside r a n appea l o n th e questio n o f th e tim e in 
which a n appea l mus t b e brought fro m th e Medica l Board . I t was 
accepted that the appeal must be made without unreasonable delay, 
but in the event the court held that the delay in the present case was 
not unreasonable . 

Dr. Munene v. Republic  (29 May 1978 : not ye t reported). 

Nauru Precedent—constructio n o f Crimina l Code—caus e o f death — 
removal of mechanical respirator 
The accused was charged with manslaughter contrary to s. 303 of the 
Criminal Cod e (Firs t Schedul e t o the Crimina l Code Ac t 189 9 of 
Queensland (Adopted)) . The accused, whils t intoxicated , drove a 
motor-cycle and in the course of overtaking another vehicle went on 
to the wrong side of the road and collided with an oncoming motor-
cycle driven by the deceased. The deceased suffered extensiv e head 
and facia l injurie s an d die d fou r day s late r whe n a  mechanica l 
respirator was removed preparatory to transferring him to Australia 
for further treatment . 

Convicting the accused the Supreme Court of Nauru held— 
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(i) a s appeals now lie to the High Court of Australia it was bound 
by th e decision s o f tha t Cour t o n th e constructio n o f th e 
Criminal Code; 

(ii) eve n though removal of the respirator may have contributed 
to death the injuries sustained in the collision were a cause of 
death s o lon g as they were "a n operatin g caus e an d a  sub-
stantial cause of the death"; 

(iii) th e remova l of th e respirato r althoug h unnecessar y was not 
unreasonable an d di d no t brea k th e chai n o f causatio n bu t 
rather was the same as if treatment had been available but not 
used. 

In so holding, the Court considered and applied the decisions in 
Evgeniou v. The  Queen [1964] A.L.J.R. 508; Thomas Joseph Smith 
(1959) 43 Cr. App. R. 121 ; and Robert Konrad Blaue (1975) 61 Cr. 
App. R. 271. The Court doubted the proposition that if the cessation 
of treatmen t ha d bee n criminall y negligen t th e chain of causation 
would have been broken, as being logically unsound, but did not find 
it necessary to decide the point. 

Republic v . Inak  Scotty  Criminal Cas e No . 3/197 7 (Sup. Ct.) . 

New Zealan d Abortio n -  Meanin g of "unlawfully" in s. 18 3 of Crimes Act 1961 
The defendant , a  qualified medica l practitioner, wa s acquitted on 
12 counts charging that, with intent to procure the miscarriage of the 
woman concerned, he unlawfully use d an instrument on 12 named 
women contrary to s. 183(l)(b ) of the Crimes Act 1961 . The trial 
Judge had directed the jury that the test for whether or not the use of 
an instrument was unlawful was whether it was necessary to preserve 
the woma n fro m seriou s dange r t o he r lif e o r t o he r physica l or 
health, no t being the normal dangers of pregnancy and childbirth. 
On a  case stated , th e Crown submitted tha t the Judge's direction 
went too far in that the jury was told that serious danger to physical 
or mental health was a sufficient justification in itself, irrespective of 
whether such dangers to health carried with it a real danger of the 
mother dying or her life being shortened. 

Held (Wild CJ dissenting) — 
for the purposes of the criminal law, at least in the case of induced 

miscarriage durin g th e first  tremeste r o f pregnancy , a  bona fide 
intention t o preserve the health of the mother from a  real or sub-
stantial risk  o f seriou s har m prevente d a n abortio n fro m bein g 
unlawful, and the Judge's direction was correct in law subject to the 
qualification tha t th e concludin g word s "no t bein g th e norma l 
dangers of pregnancy and childbirth" were at best redundant and , 
although ther e was no misdirection, were better left unsaid . 
R. v . Bourne  [1939 ] 1 K.B. 687, R. v . Newton and Stungo [1958] 
Crim L.R . 46 9 and R.  v . Davidson  [1969] V.R. 66 7 considered . 
R. v . Woolnough  (Cour t o f Appeal , Wellington , 2 2 Jul y 1976 ; 
CA 14/7) . Noted at [1976] Butterworths Current Law para 593. 
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Murder — Inten t — Defence o f automatism 
A fe w hour s afte r takin g LS D accuse d sho t a  friend a t poin t blan k 
range wit h a  sawn-of f sho t gun . O n th e basi s o f a  pre-existin g 
psychiatric disorde r o r the ingestio n o f LSD or both th e alternativ e 
defences wer e i n effec t automatism , o r insantiy , o r incapacit y t o 
form th e necessary "murderous " intent . The jury found th e accused 
guilty of murder . Th e summing-u p ha d proceede d o n the basis tha t 
self-induced intoxicatio n could be a defence t o manslaughter, bu t on 
appeal i t wa s agree d tha t th e applicabilit y o r otherwis e i n Ne w 
Zealand o f DPP  v . Majewski  [1976) 2 All  E.R. 14 2 be kept open. — 

Held, dismissin g appea l — 
(i) i t may well be that when the evidence in a case is considered a s 

a whol e th e initia l presumptio n o f sanit y (s . 23(1 ) o f th e 
Crimes Ac t 1961 ) wil l fai l t o lea d t o a  clea r inferenc e o f 
mens rea , i n whic h even t th e accuse d i s entitle d t o b e 
acquitted. Bu t once , sanit y bein g presumed , th e necessar y 
intent i s clearly t o b e inferred , the n th e onu s rest s upo n th e 
accused i n terms of s . 23(2 ) to show that by reason o f diseas e 
of th e min d h e di d no t appreciat e eithe r th e physica l o r th e 
moral qualit y o f his acts. I f he fails to do this, the provisiona l 
presumption o f sanit y wil l no t hav e bee n displace d no r th e 
consequential inferenc e o f capacity an d intention ; 

(ii) o n th e fact s i t was unnecessary fo r th e Judge t o raise alterna -
tive an d hypothetica l ground s fo r manslaughter , havin g o n 
other ground s lef t suc h a  verdict t o the jury ; 

(iii) th e Judge was justified i n commenting upo n the failure o f th e 
accused to give evidence despite the insanity defence, becaus e 
an importan t issu e put forwar d o n behal f o f accused was tha t 
he ha d acte d i n som e sor t o f tranc e an d hi s hearsa y explan -
ations t o the doctors were given b y them i n evidence ; 

(iv) Crow n counse l mus t no t figh t fo r a  convictio n no r embar k 
upon a  course of conduct calculated t o persuade th e jury to a 
point o f vie w o n th e basi s o f prejudic e o r emotion . Certai n 
extracts taken from Crow n counsel's final address were unfai r 
and objectionabl e bu t take n i n contex t wit h th e res t o f th e 
address an d balance d agains t th e summing-u p ther e wa s n o 
real ris k tha t the y tippe d th e balanc e agains t th e appellant . 

R. v . Roulston  (Cour t o f Appeal , Wellington , 2 9 Jul y 197 6 
CA 119/75) . Noted a t [1976] Butterworths Curren t La w para. 594 . 

Witness grante d leav e t o refresh hi s memory fro m notes—whethe r 
cross-examining counse l entitled to inspect notes 
The Supreme Court has held that where a witness uses a document in 
the witness box to refresh hi s memory, the document may be seen by 
the opposin g party . Th e practic e o f no t permittin g defence counse l 
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to loo k a t note s mad e b y prosecution witnesse s suc h a s policeme n 
and traffi c officer s wa s expressly disapproved . 

Brownrigg v . Ministry  of  Transport  [1977 ] New Zealan d Recen t 
Law 159 . 

Income Tax—donatio n t o Society fo r the Protection o f the Unbor n 
Child—whether charitabl e donation 
The taxpaye r claimed a s a deduction a  donation mad e to a pressure 
group activel y campaigning for restrictiv e abortio n laws . The Com -
missioner disallowe d it . 

On appea l b y th e taxpaye r th e Supreme Cour t held — 
(i) i n determinin g whethe r th e fund s o f a  societ y wer e bein g 

disbursed fo r charitabl e purpose s i t wa s relevan t t o enquir e 
not only as to the stated objects of the society but also as to the 
manner i n which thos e purposes were being carried out ; 

(ii) fund s ar e no t disburse d fo r charitabl e purpose s i f th e domi -
nant purpose , o r on e o f th e mai n purposes , o f a  society wa s 
political; 

(iii) th e professe d singl e objec t o f th e societ y wa s t o preven t 
changes in the statute law and to encourage furthe r legislativ e 
safeguards: thi s wa s to frustrat e a n obviou s politica l object , 
and s o wa s itsel f a  politica l objec t an d no t a  charitable one ; 

( iv) no r were the activities charitable as being for the advancemen t 
of education , a s th e advancemen t o f educatio n doe s no t 
include th e indoctrinatio n wit h the merit s of a  cause. I t i s not 
for th e publi c benefi t t o take on e sid e i n a  controversy, eve n 
when the advancement of moral thinking is the means adopted 
to inclin e publi c opinion toward s th e desire d direction . 

Molloy v . Commissioner  of  Inland  Revenue  (1977 ) 2  T.R.N.Z . 
211. 

Patents—opposition proceeding s 
The impac t o f penicilli n wa s firs t observe d i n 192 9 b y Fleming . 
Penicillin was  isolate d durin g WW 2 researc h an d produce d 
biosynethically unti l 195 9 whe n Beecha m demonstrate d thei r ne w 
"semi-synthetic" penicillins . I n 1959/6 0 Beecha m an d Bristo l co -
operated an d durin g thi s tim e "ampicillin' ' wa s discovered ; i t 
became th e standar d agains t whic h other s wer e tested . I n 196 4 
Beecham file d U K paten t specificatio n 978178 ; thi s note d an d 
claimed th e desirabl e propertie s o f th e o -, m-  an d p-  hydrox y 
derivatives of ampicillin when tested against certain micro-organism s 
in mice . "Amoxycillin " i s th e p -(-)hydroxy derivativ e o f 
ampicillin. Beecha m used i t in 196 8 in tests on humans and foun d it s 
absorption qualitie s exceede d thos e o f ampicillin ; a  paten t 
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application wa s file d i n th e U K i n 196 8 and i n N Z i n 196 9 (No. 
157516). The paten t right s fo r amoxycilli n hav e been contested b y 
Bristol i n man y countries . Barke r J . ha s recentl y determine d th e 
result in New Zealand in a 109-pag e judgment. 

The judgmen t commence s wit h a n explanatio n o f th e rol e o f 
Professor Ferrie r o f Victori a Universit y wh o acte d a s scientifi c 
adviser to the Court (a novelty in the country). Another preliminary 
discussion is of the nature of opposition proceedings (i.e. under s. 21 
of the Patents Act 1953) : the questions to be asked include: Is there a 
prima facie case for the grant of a  patent? Does justice require that 
the application b e allowed t o procee d t o resis t invalidit y claim s in 
proper revocatio n proceedings (i.e. under s . 41)? 

The two grounds advanced b y Bristol in their opposition were (i) 
prior publication (in patent no . 978178) and (ii ) obviousness i.e. no 
inventive step involved havin g regar d t o the stat e of th e art) . Both 
failed and the Commissioner was ordered to seal Beecham's patent. 

Barker J . set s out a  number o f reasons for hi s conclusion on the 
prior publication point including the fact that 978178 referred to tests 
on mice (not necessarily applicable to humans), that 978178 referred 
to compounds of which amxycillin was a component (which was not 
made until some time later) and that the English Court of Appeal has 
recently decide d th e identica l contes t i n Beecham's favour . O n the 
obviousness point , h e considered tha t th e Bristol evidence involved 
too much hindsight . 

Beecham Group Limited  v . Bristol-Myers  Company, (Suprem e 
Court—Wellington, M  285/78 ; 2 0 Februar y 1980 ) note d i n The 
Capital Letter Vol. 3 No. 6 (87). 

Misuse of drugs—whether evidence of propensit y admissible 
This decision raised importan t issue s relating to the admissibility of 
evidence tending to establish the propensity of an accused in relation 
to the class of offence charged . The applicant was found guilt y by a 
jury o n th e charge of importin g cannabi s resi n int o Ne w Zealand . 
Part o f th e evidence upon whic h the Crown relie d was evidence of 
propensity; that is , evidence as to the appellant's wider involvement 
in th e dru g scene . The particula r evidenc e t o whic h objectio n wa s 
made was categorised a s follows— 
(a) tw o set s o f scale s foun d a t th e applicant' s hous e whic h o n 

scientific examinatio n reveale d minut e traces of heroin , 
(b) tha t the applicant was a drug addict , 
(c) tha t morphin e had been foun d a t the applicant's house , and 
(d) tha t th e applican t dispute d th e valu e o f th e cannabi s resi n 

estimated b y th e Polic e an d use d certai n colloquia l phrases , 
often attribute d to drug users, to describe the various controlled 
drugs. 
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Following the rule laid down by R. v . Te  One [1976] 2 N.Z.L.R. 
510, 514; that evidence must be excluded i f i t can do no more than 
show tha t th e defendan t i s likel y t o hav e committe d th e crim e 
charged, th e Court rule d that— 

(i) th e relevanc e o f th e above-mentioned evidenc e to th e charge 
was limite d t o propensity . It s onl y relevanc e wa s to indicat e 
that because of the applicant's involvement in the drug scene he 
was the type of person who could be expected t o commit thi s 
type of offence ; 

(ii) th e evidence should no t have been admitted by the trial judge 
on the basis that it s prejudicial effec t outweighe d it s probative 
value. The cumulative effect o f the evidence was to create a real 
risk o f a  miscarriage of justice. 

The Cour t decline d t o orde r a  ne w tria l o n th e basi s tha t th e 
remaining evidenc e adduce d b y th e Crow n amounte d t o n o mor e 
than a  serious suspicio n tha t th e applicant ha d been a  party t o the 
importation of cannabis resin and was therefore insufficient t o place 
before a  jury. The appellant wa s accordingly acquitted . 

R. v . Jennings [1979] N.Z. Recent La w 339. 

Swaziland Disposa l o f a child's body—intent to conceal birth—whether death 
before or after disposal material 
The accused had pleaded guilty in the Magistrate's Court of having 
contravened s . 2(1) of the Concealment of Birth Act 194 3 (No. 5 of 
1943), but the matter thereafter cam e to the High Court on review 
when the Chief Justice directed that it be set down for argument. It 
appeared fro m th e recorde d evidenc e tha t th e accuse d ha d given 
birth to a child which she dumped in her toilet, from where the child 
was removed t o hospital but who died about thre e days later fro m 
atelectasis of the lung. Section 2 of the Swaziland Act is in practically 
identical term s wit h s . 11 3 o f th e Sout h Africa n Genera l La w 
Amendment Act 1935 (No. 46 of 1935). The section under which the 
accused was convicted on her plea of guilty makes it an offence fo r a 
person to dispose of the body of any child with intent to conceal the 
fact o f it s birt h "whethe r suc h chil d die d before , durin g o r afte r 
birth". I n the case of R. v. Lequila (1946) E.D.L. 8  Gardner J. on 
review, not argued before him by Counsel, held that there could be 
no conviction unless what was disposed of was the dead body of the 
child. In R. v. Oliphant (1950)(l)S.A.48deBeerJ. P . stated that the 
relevant section "quite clearly envisages the disposal of a dead body 
and this is an essential element of the crime which should have been 
alleged". 

The Chief Justice Mr. Justice C. J. M. Nathan, however, differe d 
from th e decisions in these cases. 

Held— 
(i) th e evil with which the legislature is concerned is the disposal 
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of the body of a child with intent to conceal the fact of its birth, 
and should be just as much an offence i f the child is alive as if it 
is dead ; 

(ii) i n th e ligh t o f s . 2(3 ) of th e Ac t whic h i s to the effec t tha t " a 
person ma y be convicted unde r subsection (1 ) although i t has 
not been proved tha t the child in question died before it s body 
was dispose d of " ( a simila r provisio n appear s i n th e Sout h 
African section) , i t was unnecessar y t o prov e tha t th e chil d 
was dea d befor e th e bod y wa s dispose d o f an d tha t th e 
subsection indicate d tha t i t could jus t a s well b e a  liv e body . 

The convictio n wa s accordingly confirmed . 
Rex v . 5 . M.  Nkambule  (Revie w Cas e No . 13 5 of 1976) . 

Professional negligenc e —  applicatio n o f doctrin e o f re s ips a 
loquitur —  standar d of proof in cases of professional negligenc e 
The responden t sue d throug h hi s next frien d fo r damag e t o hi s eye 
during a forceps delivery at birth. The mother had been in labour fo r 
some tim e and the midwife, realizin g that there were complications , 
called i n a  doctor , th e secon d appellant . H e discovere d tha t th e 
foetus wa s i n th e righ t occipto-posterio r positio n an d tha t ther e 
was foeta l distress . H e trie d t o rotat e th e hea d t o th e occipito -
anterior positio n bu t could no t d o so and henc e h e manouvre d i t to 
the straight occipita l position. H e inserted the forceps over the head 
and delivere d th e bab y b y traction . Th e child , however , sustaine d 
injury t o it s eye whic h wa s treate d durin g te n day s th e mothe r an d 
the chil d remaine d i n th e hospital . Th e bab y wa s late r take n t o a 
Kampala specialis t bu t i t was discovered tha t i t was too late to save 
the sigh t o f th e eye . 

The Hig h Cour t hel d tha t th e docto r ha d bee n negligen t i n not 
checking th e positio n o f th e forcep s o r applyin g the m improperly , 
and tha t th e principl e of re s ipsa loquitu r applied . Th e hospita l was 
found negligen t i n not referring th e child to an eye specialist i n time. 
The Hig h Cour t als o accepte d a  propositio n o f Lor d Dennin g i n 
Hucks v . Cole  [1968 ] New L.J . 46 9 t o th e effec t tha t standar d o f 
proof i n a  cas e chargin g professiona l negligenc e agains t a  medica l 
man wa s highe r tha n i n other cases . 

On appea l t o th e Cour t o f Appea l fo r Eas t Africa , i t was held -
(i) th e cour t ha d neve r come acros s a  case where th e doctrine of 

res ips a loquitu r ha d bee n applie d t o a  mistak e o r erro r o f 
judgment b y a  surgeo n i n a  difficul t an d trick y operatio n a s 
the forcep s deliver y o f a  baby . I t woul d b e placin g a n 
impossible burden on a surgeon i f the doctrine applied and the 
surgeon, i n any operation no t entirely successful , woul d hav e 
the onu s o f justifying ever y momen t i n operation ; 

(ii) th e evidence had established what had occurred and therefor e 
the doctrin e o f res ips a loquitu r coul d no t apply ; 
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(iii) o n th e fact s i t ha d no t bee n show n tha t th e docto r wa s 
negligent; 

(iv) th e injur y t o the eye wa s caused b y the operatio n an d no t by 
any failur e o n th e par t o f the hospita l t o refe r th e child t o an 
eye specialist ; 

(v) th e burde n o f provin g negligenc e agains t a  medica l o r 
professional ma n wa s no t highe r tha n i n othe r case s -  th e 
burden bein g to prove tha t damage was caused b y negligenc e 
and no t a  question o f misadventur e an d tha t burde n mus t b e 
discharged o n a  preponderance o f evidence . 

Pope John's  Hospital  and  another  v . Kasozi  [1974 ] E.A . 221 ; 
[1974] H.C.B . 49 . 

United K i n g d o m Cannabi s -  definitio n -  whethe r leave s an d stalk s containin g 
cannabis resi n included i n definition 
Section 37(1 ) o f th e Misus e o f Drug s Ac t 197 1 defines cannabi s a s 
"the flowering  o r fruitin g top s of any plant o f the genus of cannabis 
from whic h th e resi n ha s not been extracted. " Hel d b y the Court o f 
Appeal (quashin g convictions fo r possessio n o f cannabis leaves and 
stalks containing cannabi s resin ) -

(i) th e word s "flowerin g an d fruitin g tops " wer e word s o f limi -
tation indicatin g a  par t an d no t th e whol e o f th e plan t abov e 
the ground , s o that th e leave s and stalk s were no t necessaril y 
within th e definitio n eve n thoug h the y containe d cannabi s 
resin; 

(ii) i n the absence of evidence that they were parts of the flowering 
or fruitin g top s the conviction s woul d b e quashed . 

R. v . Goodchild  [1977 ] l  W.L.R . 473 . 

Written statements by experts—preferable to have fewer experts give 
evidence on oath 
In a  cas e allegin g unlawfu l possessio n o f a  dru g th e prosecutio n 
tendered a  larg e numbe r o f statement s b y experts . O n appea l th e 
Court o f Appea l observe d tha t thi s wa s no t alway s a  satisfactor y 
approach. The judge requires the assistance of watching the witness, 
listening t o hi m an d observin g hi s demeanou r a s muc h a s whe n 
dealing wit h a  technica l questio n a s whe n dealin g wit h a  running -
down accident . I t would have been better had the judge had perhap s 
two or even thre e expert s who could be cross-examined, wh o could 
explain matter s t o assis t hi m i f possible . 

R. v . Goodchild  (No.  2)  [1977 ] 1  W.L.R. 1213 . 
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Proceedings fo r persona l injuries—orde r fo r productio n o f hospita l 
records—whether jurisdiction to limit production to medical advisers 
By s . 32(1 ) o f th e Administratio n o f Justic e Ac t 1970 — 

"On th e application o f a  part y t o an y proceeding s i n which a  claim in 
respect of personal injuries is made, the High Court shall have power to 
order a person who is not a party to the proceedings and who appears to 
the cour t t o be likely to have in his possession, custod y o r powe r any 
documents which are relevant to an issue arising out of that claim (b) to 
produce to the applicant suc h of thos e documents as are in his posses-
sion, custody or power" . 

The hospita l record s relatin g t o th e treatmen t o f th e respondent , 
who was plaintiff i n an action arising out o f a n accident , wer e in th e 
custody o f th e appellants . Th e respondent , th e defendan t i n th e 
action, applie d unde r s . 32(1 ) o f th e Ac t fo r a n orde r tha t th e 
appellants shoul d produc e the m t o him , an d a n orde r wa s made fo r 
production " t o th e lega l adviser s o f th e defendants" . O n appea l b y 
the appellants , th e Cour t o f Appea l (Norther n Ireland ) refuse d t o 
vary th e orde r s o a s t o direc t productio n "t o medica l adviser s 
nominated b y th e defendan t an d th e appellan t respectively" . 

On appeal , the House of Lord s affirmed th e decision o f the Cour t 
of Appeal , an d hel d tha t th e cour t ha d n o discretio n t o orde r th e 
doing o f anythin g differen t fro m tha t whic h alon e was  require d b y 
s. 32(1) , namely , t o produc e th e document s t o th e applicant , whic h 
in th e ordinar y cours e o f litigatio n woul d b e carrie d ou t b y pro -
duction t o hi s solicitor . Dunning  v . United  Liverpool  Hospitals' 
Board of  Governors  [1973 1 1  W.L.R . 586 ; Davidson  v . Lloyd 
Aircraft Services  Ltd.  [1974 ] 1  W.L.R . 1042 ; an d Deistung  v . 
South West  Metropolitan  Regional  Hospital  Board  [1975 ] 1 
W.L.R. 21 3 (C.A.) overruled . 

McIvor v . Southern  Health  and  Social  Services  Board  [1978 ] I 
W.L.R. 75 7 (H.L.) . 

Abortion—injunction—whether husban d ca n restrai n wif e fro m 
seeking abortio n 
A husband sough t a n injunction t o restrain his wife, and a  charitable 
organisation, fro m causin g o r permittin g a n abortio n t o b e carrie d 
out upo n th e wif e withou t th e husband' s consent . 

Held t h a t -
since an unborn chil d ha s no right s of it s own and a  father ha d n o 
rights a t commo n la w ove r hi s illegitimat e child , th e husband' s 
right to apply fo r th e injunction ha d to be on the basis that h e had 
the statu s o f husband ; tha t th e court s ha d neve r exercise d 
jurisdiction t o contro l persona l relationship s i n marriag e and , i n 
the absenc e o f th e righ t t o b e consulte d unde r th e Abortio n Ac t 
1967, the husband ha d n o right s enforceable i n law or in equity t o 
prevent hi s wif e fro m havin g a n abortio n o r t o sto p th e doctor s 
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carrying out the abortion, which was lawful unde r the Act of 1967 . 
Per curiam.  I t woul d b e quit e impossibl e fo r th e court s t o super -

vise the operation o f the Abortion Ac t 1967 . The great socia l respon -
sibility i s firml y place d b y la w upo n th e shoulder s o f th e medica l 
profession. 

Paton v . British Pregnancy  Advisory  Service  Trustees  and another 
[1978] 3 W.L.R. 687 . 

Dentist—professional misconduct—whethe r assessor' s advic e t o 
disciplinary committe e misdirection—whethe r sentence  wron g o r 
unjustified 
The appellan t a  registere d dentist , permitte d unqualifie d staf f t o 
insert fillin g material s int o th e teet h o f a  patient . H e was  charge d 
with havin g bee n guilt y o f infamou s o r disgracefu l conduc t i n a 
professional respect . A t th e hearin g befor e th e Disciplinar y Com -
mittee o f th e Genera l Denta l Council , th e lega l assesso r advise d th e 
committee tha t "infamou s conduct' ' mean t "seriou s conduc t i n a 
professional respec t ' an d tha t i n deciding whethe r th e conduct ha d 
been serious the committee should apply the ordinary standard o f th e 
profession, an d no t a  special standard greate r tha n wa s ordinarily t o 
be expected. The committee foun d th e appellant guilt y of the charg e 
and pursuan t t o s . 2 5 (1 ) (¿? ) of th e Dentist s Ac t 1957 , ordere d hi s 
name t o b e erase d fro m th e register . 

On appea l b y the appellan t t o the Judicia l Committe e agains t th e 
finding o f guilt , o n th e ground , inte r alia , tha t th e assesso r ha d 
misdirected th e Disciplinar y Committe e b y makin g n o distinctio n 
between negligen t an d infamou s o r disgracefu l conduct , an d agains t 
the sentence , i t wa s held , dismissin g th e appeal , that — 

(i) a  dentist coul d onl y be found guilt y of infamous o r disgracefu l 
conduct i n a  professional respec t i f th e conduct wa s such a s t o 
deserve the strongest reprobation : tha t i t was for the committee 
to determine whethe r i n law and i n fact th e appellant ha d bee n 
guilty o f suc h conduc t and , sinc e th e committe e ha d bee n 
reminded o f severa l decision s whic h accuratel y state d th e law , 
the advic e tendere d b y th e assesso r ha d no t ha d sufficien t 
significance t o th e result t o invalidate the committee's decisio n 
and, therefore , i t coul d no t b e a  groun d fo r quashin g th e 
finding o f guilt . 

Dicta o f Lor d Jenkin s i n Felix  v . General  Dental  Council 
[1960] A.C . 704 , 720 , (P.C. ) an d Lor d Gues t i n Sivarajah  v . 
General Medical  Council  [1964 ] 1  W.L.R . 112 , 11 7 (P.C. ) 
applied; 

Per curiam.  Th e Judicia l Committe e regar d Lor d Jenkins ' 
exposition i n Felix v . General  Dental  Council  [1960 ] A.C. 704, 
720, as so valuable that , withou t goin g so far a s to say that hi s 
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words should invariably be cited in every disciplinary case , they 
think tha t t o d o s o would b e a  commendabl e course . 

(ii) sinc e th e Disciplinar y Committe e was  i n th e bes t positio n t o 
weigh th e seriousnes s o f professiona l misconduct , th e Judicia l 
Committee woul d onl y interfer e wit h th e exercis e b y th e 
Disciplinary Committe e o f it s discretio n a s t o sentenc e i f th e 
sentence wa s wron g o r unjustified : an d that , althoug h th e 
sentence o f erasur e passe d o n th e appellan t wa s undoubtedl y 
severe, i t coul d no t b e sai d t o b e wron g o r unjustified . 

Dicta o f Lor d Upjoh n i n McCoan  v . General  Medical 
Council [1964 ] 1  W.L.R. 1107 , 1112 , (P.C. ) applied . 

Per curiam.  Th e penalty provision s o f th e Dentist s Act 195 7 
need t o b e reconsidered i n th e ligh t o f th e fac t tha t unlik e th e 
corresponding statutor y provision s applicabl e t o doctor s th e 
Act ha s no t bee n amende d t o permi t th e impositio n o f th e 
milder penalt y o f suspensio n fo r a  perio d no t longe r tha n 1 2 
months in cases involving what may properly be regarded as the 
less serious breache s o f th e professiona l code . 

McEniff v . General  Dental  Council  [1980 ] 1  W.L.R. 32 8 (P.C.) . 

Damages fo r persona l injuries—medica l examination—conditiona l 
agreement 
M claimed damages fro m R  for persona l injuries . R  required M  to submi t 
to a  medica l examinatio n an d M  agree d o n conditio n tha t h e receive d a 
copy o f the report . R  applied t o stay unti l the examination contendin g M 
was no t entitle d t o impos e th e condition . O n appeal , th e judge grante d 
the stay holding that the plaintiff wa s not entitled to impose the condition 
(R.S.C., Ord . 38 , r . 37) . 

On appea l b y M, the Court o f Appeal , dismissing the appeal, hel d tha t 
in view of the provisions of R.S.C. , Ord. 38 , r. 37 , a plaintiff i n an actio n 
for persona l injurie s was  no longe r entitled , a s a condition o f agreein g t o 
submit t o a  medica l examinatio n a t th e instanc e o f a  defendant , t o insis t 
upon th e disclosur e t o hi m o f an y resultin g medica l report . 

Megarity v . D.  J.  Ryan  &  Sons Ltd.  [1980 ] 1  W.L.R. 123 7 (C.A.) . 

Restraint o f trade—medica l practitioner—whethe r restrictio n agains t 
public polic y 
Section 3 5 o f th e Nationa l Healt h Servic e Ac t 194 6 re-enacte d i n th e 
National Healt h Servic e Ac t 197 7 provides— 
(1) Wher e the name of any medical practitioner is, on the appointed day or at any 

time thereafter , entere d o n an y lis t o f medica l practitioner s undertakin g t o 
provide general medical services, it shall be unlawful subsequentl y to sell the 
goodwill or any part o f the goodwill of the medical practice of tha t medica l 
practitioner .  .  . 

(2) An y person who sells or buys the goodwill or any part o f the goodwill of a 
medical practic e which i t i s unlawful t o sel l by virtue of th e las t foregoin g 
subsection, shal l be guilty fo r a n offence .  .  . 
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(4) Wher e i n pursuanc e o f an y partnershi p agreemen t betwee n medica l practi -
tioners (a) any valuable consideration, other than the performance of services 
in th e partnershi p business , i s give n b y a  partne r o r propose d partne r a s 
consideration fo r hi s bein g take n int o th e partnershi p .  .  .  ther e shal l b e 
deemed fo r the purposes of this section to have been a sale of the goodwill or 
part o f th e goodwil l o f th e practic e o f an y partne r t o who m . . . th e 
consideration o r any par t thereo f i s given .  .  . 

When T  joined H  in partnership as a general practitioner th e agreement 
contained a  claus e providin g fo r a  five-yea r ba r o n T  practisin g withi n 
seven mile s o f th e partnershi p i n th e even t o f hi s leaving . Followin g th e 
retirement o f th e thir d partne r an d consequen t dissolutio n o f th e 
partnership H  sough t t o persuad e T  t o sig n a  ne w agreemen t 
incorporating a  simila r term . T  refuse d an d H  gav e notice dissolvin g th e 
partnership. T joined anothe r loca l practice and H  issued a writ, claiming , 
inter alia , a n injunction . 

The Court , dismissin g th e action , hel d that — 
(i) th e purported restrictio n was  void as offending agains t public policy 

by preventing a  doctor givin g care to patients which he was lawfull y 
obliged t o give ; 

(ii) th e restriction wa s further unenforceabl e upo n the usual contractua l 
criteria a s bein g unreasonabl y wide ; 

(iii) s . 3 5 o f th e 194 6 Act , re-enacte d i n th e 197 7 Act , clearl y an d 
unambiguously operate d t o rende r th e restrictio n unenforceable . 

Hensman v . Traill  (The Times newspaper : 2 2 October 1980) . 

Abortions—whether nurses ' participatio n i n terminatio n o f pregnanc y 
lawful 
The Cour t o f Appea l allowe d a n appea l b y the Roya l College of Nursin g 
from th e refusa l o f Mr . Justic e Wool f t o gran t the m a  declaration tha t a 
statement a s to the legality of the role of nurses in the termination of preg-
nancy b y medica l interventio n containe d i n a  lette r an d annexe s theret o 
dated 2 1 February 1980 , and circulated b y the Department o f Health an d 
Social Security , was  wron g i n law . Givin g hi s reason s fo r s o holdin g h e 
said, "  Where a  nurs e participate s i n th e proces s o f abortio n b y medica l 
induction, the treatment i s nevertheless conducted b y a registered medica l 
practitioner a s lon g a s th e proces s i s initiate d b y a  registere d medica l 
practitioner wh o remain s responsibl e throughou t fo r it s conduc t an d 
control i n the sense that an y actions needed to bring it to a conclusion ar e 
done by appropriately skille d staf f actin g on hi s specific instructions , an d 
he o r anothe r registere d medica l practitione r i s availabl e t o b e calle d i f 
required." 

Section 1(1 ) of th e Abortion Ac t provides — 
"...a person shall not be guilty of an offence unde r the law relating to abor-
tion when a pregnancy is terminated by a registered medical practitioner... " 

The Cour t o f Appea l hel d that — 
(i) unde r th e Abortion Ac t 1967 , an abortio n mus t b e carried ou t b y a 

registered medica l practitioner ; 
(ii) i t i s not sufficien t tha t i t i s carried ou t b y a  qualified nurs e or mid -

wife i n accordanc e wit h hi s written instructions ; 
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(iii) accordingly , i n th e cas e o f a n abortio n b y mean s o f medica l 
induction th e whol e o f th e proces s o f administerin g th e aborti -
facient drug s must be carried ou t b y the practitioner personally . 

The Cour t als o ruled tha t a  letter sen t b y the department t o regiona l 
medical an d nursin g officers , wit h copies to the boards of governor s of 
the specialis t postgraduat e teachin g hospitals , was an attempt t o amend 
the law by means of a  departmental circular . 

Note: Consequently, the advice to doctors, nurses and midwives about 
the rol e o f nurse s involve d i n abortions , containe d i n Circula r 
CMO(80)(2) issue d Februar y 1980 , is to be withdrawn, thoug h i t i s still 
possible that th e department ma y appeal t o the House of Lords . 

Royal College  of  Nursing  of the  United  Kingdom v. Department  of 
Health and Social Security (The Times newspaper: 1 0 November 1980) . 

107 



Law Reform 

Australia Alcohol , drug s and driving 
The La w Refor m Commissio n o f Australi a ha s no w issue d a  com -
prehensive repor t entitle d "Alcohol , Drug s an d Driving " (Repor t 
No. 4, Australian Government Publishin g Service, Canberra) which 
was referre d t o a t (1976 ) 2  C.L.B . 131 . The Attorney-General' s 
reference t o th e Commissio n require d i t t o repor t o n a  numbe r o f 
vital question s affectin g th e appropriat e legislativ e mean s fo r con -
trolling th e us e o f moto r vehicle s by thos e whos e abilit y t o drive i s 
impaired by alcohol or other drugs. The repor t examines the current 
law i n the Capita l Territory i n relation t o that o f other state s and of 
other countries , an d criticism s o f th e la w with specia l referenc e t o 
judicial decisions . I t attache s a  draf t Bill . Amon g it s recommen -
dations ar e -

(i) th e existing offence o f driving a motor vehicle with a blood 
alcohol concentration equa l to or exceeding the prescribed 
level shoul d b e abolished ; 

(ii) i n substitutio n fo r th e above , i t shoul d b e a n offenc e t o 
drive a motor vehicle, if the concentration o f alcohol in the 
blood o f th e driver , a s recorde d b y a n approve d breat h 
analysing instrument or as determined b y a blood test is, at 
the time  the  analysis  is  made,  equa l t o o r mor e tha n th e 
prescribed concentration ; 

(iii) referenc e t o "driving" a motor vehicle or to the "driver" of 
a moto r vehicl e should includ e referenc e t o a  person wh o 
has started o r has attempted t o start th e engine of a  moto r 
vehicle o r who has put or has attempted t o put i n motion a 
motor vehicl e o r t o a  person wh o i s in an d i n charge o f a 
motor vehicle : 

(iv) i t shoul d b e a defence t o a  charge arisin g ou t of  bein g "i n 
charge o f a  moto r vehicl e fo r th e perso n charge d t o 
establish tha t h e ha d no t starte d o r pu t th e vehicl e i n 
motion o r attempte d t o d o so , an d h e di d no t inten d t o 
drive unti l a  tim e whe n hi s bloo d alcoho l concentratio n 
would b e les s than th e prescribe d concentration ; 

(v) th e prescribed concentration o f alcohol in the blood for the 
purposes of the Ordinance shoul d remai n a t 80 milligrams 
(or 0.0 8 gram s o f alcohol ) pe r 10 0 millilitres o f blood ; b y 
reason o f (ii ) this may in certain cases amount t o a de fact o 
lowering o f th e limit ; 
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(vi) th e offenc e o f ''drivin g unde r th e influence " shoul d b e 
retained bu t no qualification shoul d b e expresse d suc h a s 
would requir e a  particular degre e o f impairment ; 

(vii) i t should be an offence fo r a person to drive a motor vehicle 
while unde r th e influenc e o f alcoho l o r o f a  drug . Th e 
gravamen o f the offence shoul d be "driving .  .  .  under th e 
influence", whethe r o f alcoho l o r o f anothe r dru g o r o f 
alcohol an d a  drug . Th e prosecutio n shoul d no t b e 
required t o elect between proceedin g upon one or other of 
these specie s of the offence, althoug h n o person shoul d b e 
convicted o f more tha n one such offence arisin g out o f th e 
same events ; 

(viii) a  member of the police force shoul d have power to require 
a person t o undergo a screening test in accordance with his 
directions i f the person i s or shortl y befor e wa s the drive r 
of a motor vehicle on a public street or in a public place and 
the membe r o f th e polic e forc e ha s reasonabl e caus e t o 
suspect tha t th e perso n ha s alcoho l o r a  drug i n hi s body ; 

(ix) wher e a  motor vehicle has been involve d i n an accident on 
a public street o r in a public place, a  member o f the polic e 
force shoul d have powe r t o requir e a  person t o undergo a 
screening tes t i n accordanc e wit h hi s directions wher e h e 
has reasonabl e caus e t o suspec t tha t th e perso n wa s th e 
driver of the motor vehicle at the time of the accident or, if 
he is in doubt as to who was the driver, i f he has reasonable 
cause t o suspec t tha t th e perso n wa s i n th e vehicl e a t th e 
time; 

(x) wher e a  member o f th e polic e forc e ha s reasonabl e caus e 
to suspect tha t a person ma y have committed a n offence o f 
culpable driving , h e shoul d hav e powe r t o requir e tha t 
person t o undergo a  screening tes t i n accordance wit h hi s 
directions. Thi s polic e powe r shoul d no t b e limite d t o 
occurrences on a  public stree t o r publi c place ; 

(xi) a  member of the police force should not require a person to 
submit t o a  screening tes t — 
(a) i f more tha n tw o hours have elapsed sinc e the perso n 

was the driver o f the moto r vehicle ; 
(b) i f more than two hours have elapsed since the accident 

occurred or, i f the person is taken to hospital, since his 
arrival a t the hospital ; o r 

(c) i n the case of a member of the police force attending at 
the scene of an acciden t who is in doubt as to the tim e 
of th e accident , i f more tha n tw o hour s hav e elapse d 
after the person was found or, if he is taken to hospital, 
after hi s arrival a t th e hospital . 

(xii) a  member of the Police Force should no t requir e a  person 
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to submi t t o a screening tes t -
(a) i f i t appear s b y reaso n o f injur y o r otherwis e tha t i t 

would b e dangerous t o do so ; 
(b) i n th e cas e o f a  perso n i n hospital , i f th e attendin g 

medical practitione r afte r bein g notifie d b y th e 
member certifie s i n writin g hi s opinio n tha t com -
pliance with the requiremen t woul d be detrimental t o 
the person' s medica l condition ; o r 

(c) i n the case of a person a t his place of abode, unles s he 
was, o r i s suspecte d o n reasonabl e ground s t o hav e 
been, th e drive r o f a  moto r vehicl e involve d i n a n 
accident o n a  publi c stree t o r i n a  publi c place , o r t o 
have committe d a n offenc e o f culpabl e driving , o r 
following pursui t o f the person's vehicle by the polic e 
if the member has reasonable cause to suspect that the 
person ha s alcohol i n his body ; 

(xiii) th e installatio n o f "sel f assessment " facilitie s i s no t 
recommended; 

(xiv) th e primary method of ascertaining the presence of alcohol 
in th e bod y o f a  suspecte d perso n shoul d b e b y breat h 
analysis, conducte d b y mean s o f a n instrumen t approve d 
by th e Ministe r a s a n approve d breat h analysin g instru -
ment. Approva l o f instrument s shoul d b e notifie d i n th e 
"Gazette"; 

(xv) onl y an approve d operato r shoul d be empowered t o carry 
out a breath analysis. An "approved operator" should be a 
member o f th e polic e forc e authorise d b y th e Com -
missioner o f Police t o carry ou t breat h analysis ; 

(xvi) whereve r practicable , the model 100 0 Breathalyzer shoul d 
be used , a s i t contains a  facility t o print-ou t th e result s of 
tests conducte d b y it . Othe r breat h analysin g instrument s 
exist an d ther e ha s bee n insufficien t tim e t o complet e a 
comparative scientifi c evaluatio n o f them ; 

(xvii) polic e authoritie s shoul d no t i n future , a s the y ar e a t 
present, b e limite d b y the terms of the Ordinance itsel f t o 
the us e o f particula r breat h analysin g instruments . Suc h 
instruments ar e constantl y bein g improved . I t shoul d b e 
possible b y amendment o f th e regulation s t o tak e advan -
tage o f ne w instrument s a s the y ar e develope d an d 
approved; 

(xviii) a  membe r o f th e polic e forc e shoul d b e empowere d t o 
require a  person t o submit t o breath analysi s by means of 
an approve d breat h analysin g instrumen t wher e -
(a) th e perso n ha s undergone a  screening tes t which indi -

cates tha t th e concentratio n o f alcoho l i n hi s blood i s 
equal t o o r mor e tha n th e prescribe d concentration ; 
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(b) th e person who has been required to undergo a screen-
ing test , has refused t o do so ; or 

(c) th e perso n ha s failed t o underg o th e screenin g tes t i n 
accordance wit h th e direction s o f th e membe r o f th e 
police force . 

(xix) fo r th e purpos e o f carryin g ou t suc h breat h analysis , a 
member o f th e polic e forc e shoul d b e empowere d t o 
detain th e perso n and , i f h e detain s him , t o tak e hi m o r 
cause him to be taken as soon as possible to a police station 
or som e othe r convenien t plac e fo r th e purpos e o f sub -
mission t o breath analysis ; 

(xx) a  member o f the polic e force detainin g o r taking a  perso n 
as abov e shoul d no t b e liabl e t o actio n b y reaso n onl y o f 
such detentio n o r taking ; 

(xxi) regulatio n 2 9 of th e Moto r Traffi c Regulation s shoul d b e 
amended t o enable an y member of the police force t o take 
charge o f the vehicle of a  person detaine d a s above and t o 
put i t i n a  place o f safet y unti l claime d b y th e owner ; 

(xxii) onl y a n approve d operato r shoul d b e empowered t o carry 
out a breath analysis. An "approved operator" should be a 
member o f th e polic e forc e authorise d b y th e Com -
missioner o f Police t o carry ou t breat h analysis ; 

(xxiii) a n approve d operato r carryin g out breat h analysi s shoul d 
take all steps that are reasonably practicable to ensure tha t 
it is not readil y apparent t o members of the public that th e 
analysis i s being carried out ; 

(xxiv) a  member of the police force should not require a person to 
submit breat h analysi s afte r th e elaps e o f th e time s o r i n 
the circumstances referre d t o i n paras (xi ) and (xii ) abov e 
and, i f required , th e breat h analysi s shoul d b e complete d 
within th e relevan t tim e limit ; 

(xxv) a  perso n wh o ha s bee n require d t o submi t t o breat h 
analysis shoul d no t b e entitled t o reques t a  second breat h 
analysis; 

(xxvi) a s soo n a s practicabl e afte r th e breat h analysi s ha s bee n 
carried out , th e approve d operato r shoul d giv e t o th e 
person teste d a  writte n statemen t showin g th e result s o f 
the tes t an d suc h othe r particular s a s are require d b y th e 
regulations. Thi s shoul d contai n a  statemen t o f th e con -
sequences o f th e tes t an d o f th e person' s rights . I f th e 
model 100 0 Breathalyze r o f simila r breat h analysin g 
instrument wit h print-ou t facilit y i s used , a  triplicat e 
serialised certificat e shoul d b e used . Th e regulation s 
should provid e tha t on e cop y o f th e print-ou t shoul d b e 
given t o the person tested , togethe r wit h th e statemen t i n 
writing referre d t o above ; 

(xxvii) i f a  breat h analysin g instrumen t wit h th e facilit y o f print -

1 1 1 



out i s used, th e approved operato r shoul d give the perso n 
tested a  statement containing the same information a s that 
contained i n the print-out ; 

(xxviii) th e formalities t o be observed i n the carrying out of breath 
analysis shoul d b e containe d i n th e regulation s an d th e 
approved operato r shoul d compl y wit h th e procedure s 
specified i n th e regulation s fo r th e particula r breat h 
analysing instrumen t use d b y him ; 

(xxix) th e option of a blood test in lieu of or following unsuccess -
ful completio n o f a  screening tes t or breath analysi s i s not 
recommended; 

(xxx) bloo d test s shoul d b e availabl e t o ascertai n th e bloo d 
alcohol concentratio n o f a  person onl y i n th e limite d cir -
cumstances referred t o below ; 

(xxxi) a  membe r o f th e polic e forc e shoul d b e empowere d t o 
require a  person t o give a  sample o f his blood t o enable a 
blood tes t to be carried out only where that person would , 
but fo r disqualifyin g circumstance s otherwis e b e liabl e t o 
undergo a  screenin g tes t o r t o submi t t o breat h analysis ; 

(xxxii) th e disqualifyin g circumstance s i n whic h a  perso n ma y 
be require d t o giv e a  sampl e o f hi s bloo d instea d o f a 
sample o f breath shoul d b e -
(a) wher e i t appears to the member of the police force b y 

reason o f injur y o r otherwis e tha t i t woul d b e 
dangerous fo r th e perso n t o underg o a  screening tes t 
or breat h analysis ; 

(b) wher e a  perso n i s i n hospita l an d th e attendin g 
medical practitioner afte r bein g notified b y a membe r 
of th e polic e forc e certifie s i n writing tha t a  screenin g 
test o r breat h analysi s woul d b e detrimenta l t o th e 
person's medica l condition ; o r 

(c) breat h analysi s equipmen t i s no t availabl e o r i s not 
operating; 

(xxxiii) a  medica l practitione r shoul d no t tak e a  bloo d sampl e -
(a) i f in his opinion i t would be detrimental t o the medica l 

condition o f th e perso n fo r hi m t o do so ; 
(b) afte r th e expiration o f the period o f two hours follow -

ing arriva l o f tha t perso n a t th e hospital ; o r 
(c) i f th e perso n require d t o submi t t o th e takin g o f a 

sample of hi s blood objects t o doing so and persist s in 
his objection afte r bein g informe d tha t suc h objectio n 
may constitut e an d offenc e unles s base d o n religiou s 
or other conscientious grounds or on medical grounds; 

(xxxiv) th e introductio n o f universa l bloo d test s fo r person s 
admitted t o hospita l followin g moto r vehicl e accident s i s 
not recommended ; 
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(xxxv) wher e a  person ha s been require d t o undergo a  screenin g 
test o r t o submit t o breath analysi s and ha s been arreste d 
on a  charg e o f drivin g unde r th e influenc e o r o f culpabl e 
driving an d a  membe r o f th e polic e forc e ha s reasonabl e 
cause t o suspec t -
(a) th e presenc e o f a  dru g othe r tha n alcoho l i n tha t 

person's body ; o r 
(b) tha t th e behaviour o f a  person doe s no t aris e o r doe s 

not wholl y aris e fro m th e presenc e o f alcoho l i n hi s 
body 

that a  member of the police force should be empowered t o 
require that person t o submit to a medical examination fo r 
the purpose of ascertaining whether his condition i s caused 
or i s contributed t o by th e presenc e i n hi s body o f a  dru g 
other tha n alcohol ; 

(xxxvi) i t shoul d b e a n offenc e fo r a  perso n t o refus e o r fai l 
to -
(a) submi t t o breath analysis ; o r 
(b) provid e a blood o r other body sample fo r analysis ; or 
(c) submi t t o a  medical examinatio n 
in accordance with the directions of a member of the police 
force o r medical practitione r a s the case may be. I t shoul d 
be a  defence t o a  charge o f refusa l o r failur e unde r (b ) o r 
(c) above if the person establishes that his failure or refusa l 
is based o n religious or other conscientious ground s or on 
medical grounds ; 

(xxxvii) excep t i n exceptional circumstances, for example, where a 
screening tes t devic e i s no t immediatel y available , a 
member of the police force shoul d not be entitled to arrest 
a person withou t warrant whom he suspects to be guilty of 
the offence o f driving under the influence unles s and unti l 
he ha s require d tha t perso n t o underg o a  screenin g test ; 

(xxxviii) provisio n should be made to allow the admission of certain 
certificates i n court proceedings, to avoid the necessity fo r 
the attendanc e i n cour t o f certai n witnesses , unles s the y 
are specificall y require d t o atten d b y notic e give n b y th e 
accused person ; 

(xxxix) a  certificat e purportin g t o b e signe d t o a  membe r o f th e 
police forc e statin g tha t a  perso n name d therei n wa s 
required t o provid e a  sampl e o f hi s breat h fo r breat h 
analysis an d tha t th e perso n refuse d o r faile d t o provid e 
such a  sampl e shoul d b e prim a faci e evidenc e o f th e 
matters state d i n th e certificat e an d o f th e fact s o n whic h 
such matter s ar e based ; 

(xl) a  certificat e purportin g t o b e signe d b y a  membe r o f th e 
police forc e statin g tha t a  perso n ha s bee n submitte d t o 
breath analysi s and stating compliance with the formalitie s 
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of an d th e resul t o f th e breat h analysi s shoul d b e prim a 
facie evidence of the matters stated therein and of the fact s 
on whic h suc h matter s ar e based ; 

(xli) th e followin g certificate s purportin g t o b e signe d b y th e 
persons state d therei n shoul d b e prim a faci e evidenc e o f 
the matter s so certified an d of the facts  on whic h they ar e 
based -
(a) a  certificate b y the Commissioner o f Police approvin g 

a breath analysi s operator ; 
(b) a  certificate b y a  person designate d i n the regulation s 

as to matters permitted by the regulations to be stated 
by a  certificate ; 

(c) a  certificat e b y a  medica l practitione r a s t o th e 
formalities associate d wit h th e takin g o f a  sampl e o f 
blood o r other bod y sample ; an d 

(d) a  certificate b y an approve d analys t a s to the analysi s 
and th e results o f tests ; 

(xlii) th e accuse d perso n shoul d b e entitle d b y givin g notic e 
to require the attendance a t court of any person by whom a 
certificate ha s bee n given , fo r th e purpos e o f givin g 
evidence orall y and i n such a  case the persons required t o 
attend shoul d giv e evidenc e orall y bu t th e certificat e 
should b e admissibl e a s evidenc e an d shoul d hav e suc h 
probative valu e a s th e cour t determines , consisten t wit h 
the othe r evidenc e called ; 

(xliii) i n general , heavie r fine s shoul d b e availabl e fo r offence s 
against th e Ordinance ; existin g provision s fo r th e los s of 
the driver' s licenc e shoul d b e retaine d an d expanded ; 
imprisonment shoul d b e availabl e a s a  penalt y o f las t 
resort only ; 

(xliv) th e existin g "two-tiered " syste m o f penaltie s base d upo n 
different level s of bloo d alcoho l concentrations shoul d b e 
abolished. I n th e cas e o f fine s an d imprisonment , th e 
Ordinance shoul d stat e onl y th e maximu m penaltie s tha t 
may b e imposed ; 

(xlv) i n additio n t o th e pecuniar y penaltie s and/o r imprison -
ment th e court shoul d upon conviction b e required to take 
certain step s in relation t o the driver's licence . I n the case 
of a  firs t offenc e agains t th e breat h analysi s provision s of 
the Ordinance , th e suspensio n shoul d b e fo r a  minimu m 
period o f thre e months . I n th e cas e o f a  ''firs t offender " 
convicted o f drivin g unde r th e influence , th e suspensio n 
should b e disqualified fro m holdin g a  driving licence ; 

(xlvi) wher e a  person' s drivin g licenc e ha s bee n cancelle d i t 
should b e necessary fo r hi m t o apply t o a  court fo r restor -
ation o f the licence . The court's attention shoul d be drawn 
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to appropriat e criteri a t o be considered befor e th e licenc e 
is restored ; 

(xlvii) o n an y suc h applicatio n fo r restoratio n o f a  cancelle d 
licence, th e court shoul d hea r an y evidence o f the police , 
the applicant , th e Registra r o f Moto r Vehicle s an d an y 
medical evidenc e t o assi t i t t o judg e whethe r th e drivin g 
licence shoul d b e restored , havin g regar d t o -
(a) th e perio d o f disqualification ; 
(b) th e conduc t o f th e applican t durin g suc h period , 

especially i n relation to the consumption o f alcohol or 
drugs; 

(c) th e physica l an d menta l conditio n o f th e applicant ; 
(d) an y evidenc e o f medica l o r other rehabilitatio n treat -

ment undergon e b y th e applicant ; an d 
(e) th e effec t o f restoratio n o f a  drivin g licenc e o n th e 

safety o f the applican t an d th e public . 
(xlviii) upo n a n applicatio n fo r th e reissu e o f a  cancelled licenc e 

the cour t shoul d b e entitle d t o -
(a) restor e th e licence ; 
(b) dismis s the application ; o r 
(c) restor e th e licenc e o n suc h term s an d condition s an d 

for suc h period a s i t thinks fit . 
(xlix) i n addition t o the conventional penaltie s of fine, imprison -

ment and suspension or cancellation of the driver's licence, 
courts shoul d hav e availabl e t o them alternativ e counter -
measures designed to cope specifically with the problem of 
drivers whose driving i s impaired b y their consumption o f 
alcohol o r othe r drugs . Treatment , rehabilitatio n an d 
education programme s should be initiated and developed ; 

(1) ther e i s an urgent need for the establishment an d develop-
ment i n th e Australia n Capita l Territor y o f programme s 
for th e treatment , rehabilitatio n an d educatio n o f 
offenders. A s a  start , sufficien t fund s shoul d b e mad e 
available fo r th e implementatio n o f a  typ e o f schem e 
outlined t o th e Commissio n an d detaile d i n th e report ; 

(li) th e introductio n o f th e ne w Ordinanc e shoul d b e 
accompanied b y a  campaig n t o aler t an d educat e driver s 
concerning th e danger s cause d b y th e consumptio n o f 
alcohol an d drug s an d th e provision s o f th e ne w law s 
designed t o deal with thes e dangers ; 

(lii) th e training of learner drivers should include specific infor -
mation concernin g th e effect s o f alcoho l an d drug s o n 
driving an d th e relevan t provision s o f th e Ordinance . 
Questions on these matters should be included as a matte r 
of cours e i n test s conducte d fo r th e gran t o f a  drivin g 
licence; 

(liii) consideratio n shoul d b e give n t o th e reductio n o r tota l 
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prohibition o f medi a advertisement s fo r alcoho l or such 
advertisements should be accompanied by warnings of the 
dangers involved in the consumption of alcohol; 

(liv) i n additio n t o the need fo r research , ther e i s a need fo r 
continuing education of the public and of the medical and 
pharmaceutical professions concerning the effects of drugs 
on driving , particularl y drug s prescribe d b y medica l 
practitioners and supplied over the counter. Research into 
the effects of such drugs on and public education concern-
ing such effects should continue and funds should be made 
available for that purpose. 

The Ministe r fo r th e Capita l Territory ha s announced tha t th e 
Australian Governmen t ha s generall y accepte d th e recommen -
dations made by the Australian Law Reform Commission, although 
it ha s som e reservation s abou t th e Commission' s criticism s o f 
random breath testing . 

Human tissue transplants 
The Australia n La w Refor m Commissio n ha s issued it s Working 
Paper No. 5 , setting out tentative views for refor m i n the area of 
human tissue transplants, the practice and teaching of anatomy, and 
the conduct of non-coronial autopsies (the practice of the last-named 
being a subject generally not regulated by statute in Australia). Its 
provisional proposal are that -

(i) th e public interest in Australia would be well served by clear 
statutory rules dealing with transplantation of tissue from both 
living and dea d persons . The commo n law , to which resor t 
may ofte n b e mad e i n th e absenc e o f statut e i s simply no t 
equipped to provide solutions to the important legal problems 
created by transplantation; 

(ii) th e giving of tissue by a living adult person should be specifi-
cally permitted by statute, under certain conditions involving 
proper advice and the capacity to make an informed decision. 
The givin g o f tissu e b y minor s an d othe r "incompetents " 
should a s a  genera l rule , b e prohibite d despit e parenta l 
wishes. Thi s prohibitio n shoul d relat e mainl y t o non -
regenerative tissue. There is, however, a case for establishing 
a machiner y (e.g . som e for m o f tribunal ) fo r dealin g with 
exceptional cases where there is a high expectation of success 
and i t coul d b e i n th e donor's  interes t t o giv e tissu e (e.g . 
identical twins); 

(iii) th e characteristics of transplant procedures for certain organs, 
e.g. kidney , heart , an d liver , necessitat e a  mor e accurat e 
diagnosis o f death  tha n ha s bee n neede d i n th e past . Thi s 
particularly applie s t o cases of irreversibl e com a cause d b y 
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permanent cessatio n o f brai n functio n wher e th e patient s 
body i s sustaine d b y suppor t machinery . Th e Commissio n 
proposes tha t legislatio n be introduced authorizin g or permit -
ting deat h t o b e diagnose d b y referenc e t o permanen t 
cessation o f brai n function ; 

(iv) greate r ai d t o sic k an d dyin g person s wh o coul d b e cure d o r 
saved by human tissue transplants would be possible if all dead 
bodies wer e availabl e fo r remova l o f neede d tissue . Som e 
countries (e.g . France , and Hungary) hav e law s to this effect . 
Having insufficient evidenc e at the present stage of its Inquiry, 
that th e Australia n publi c i s prepared t o countenance suc h a 
law, th e Commissio n currentl y propose s tha t th e followin g 
conditions shoul d appl y t o th e remova l o f tissu e fro m dea d 
persons fo r transplan t -
(a) remova l ma y occur i f the person ha s expressed a  reques t 

or consen t t o tha t effect . Suc h a  reques t o r consen t wil l 
prevail ove r th e vie w of relatives , 

(b) th e request or consent may be expressed either orally or in 
writing, 

(c) th e reques t o r consen t ma y b e withdraw n a t an y tim e 
before death , 

(d) i f ther e i s n o knowledg e o f a  wish , request , consent , o r 
objection b y the deceased , a  hospita l ma y remov e tissu e 
for transplan t afte r firs t inquirin g for objections fro m th e 
spouse. I n th e absenc e o f a  spouse , inquir y shoul d b e 
made o f clos e relative s (parents , children , brothers , 
sisters). The obligatio n t o inquir e shoul d ceas e whe n th e 
first suc h person indicate s "no  objection" . I f an objectio n 
from an y clos e relativ e i s made, remova l ma y no t occur , 

(e) coroners ' power s t o give consent t o remova l o f tissue fo r 
transplant shoul d b e modernise d t o enabl e pre-deat h 
informal communication , alon g line s pioneere d i n 
Queensland; 

(v) ther e appear s t o b e n o specia l reaso n fo r specifi c legislatio n 
directly regulatin g recipient s o f huma n tissu e fo r transplan t 
except possibl y i n relatio n t o recipient s wh o ar e minor s o r 
otherwise lackin g i n lega l capacity . O n balance , th e Com -
mission consider s tha t legislatio n i s no t calle d fo r eve n fo r 
recipients o f thi s lastmentione d class ; 

(vi) th e Commission does not recommend th e establishment o f an 
Australian nationa l registe r o f donor s o f huma n tissu e fo r 
transplant. However , ther e ar e good reason s for th e creatio n 
and continuatio n o f system s suc h a s existin g dono r car d 
systems, an d th e endorsemen t o f drivin g licence s t o indicat e 
willingness t o give such tissue ; 

(vi) th e sale by and remuneration of donors of human tissue should 
be forbidden . Specia l governmen t compensatio n fo r a  livin g 
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donor who may lose income because of his gift of tissue, or the 
indemnification o f suc h a  perso n agains t medica l expenses , 
present o r future , i s no t require d i n Australi a i n vie w o f 
existing socia l service , an d medica l benefits ; 

(vii) disclosur e o f personal informatio n abou t a  donor or recipien t 
of transplante d huma n tissu e o r hi s famil y (includin g hi s 
identity) shoul d b e forbidde n excep t wit h th e consen t o f th e 
person himself ; 

(viii) specifi c protectio n shoul d b e extende d t o th e medica l pro -
fession an d person s involve d i n transplantatio n agains t 
damages for any act done in good faith and without negligence ; 

(ix) anatom y legislatio n would benefi t fro m amendmen t t o reflec t 
modern conditions . Th e sam e principle s whic h appl y t o 
consent t o us e cadave r tissu e fo r transplan t could , wit h 
advantage, appl y t o th e us e o f a  dea d bod y fo r anatom y 
teaching an d practice . Legislatio n shoul d restric t anatom y 
teaching and practic e t o authorized schools , and teachers and 
practitioners shoul d b e licensed . Registere d medica l prac -
titioners shoul d b e automatically licensed . Legislatio n shoul d 
clearly describ e condition s o f remova l o f a  dea d bod y t o a n 
anatomy school , an d relate d record-keeping . Buria l (an d 
cremation) afte r completio n o f th e medica l purpose s shoul d 
also b e regulated . I n vie w o f th e requirement s o f moder n 
medicine an d medica l education , a  right , b y agreement , t o 
extend th e tim e fo r buria l shoul d b e created. Ne w legislatio n 
for th e A.C.T . i s required, an d shoul d includ e th e principle s 
described above ; 

(x) hospita l autopsie s ar e a  valuabl e educativ e practice , servin g 
to uphol d hig h medica l standard s o f hospital s an d medica l 
practitioners. The primary function o f autopsy is to confirm o r 
determine wit h accuracy , th e caus e o f death . Ther e i s littl e 
legislation i n Australi a o n thi s subject . Th e Commissio n 
proposes th e adoptio n o f th e sam e principle s fo r consen t t o 
autopsy a s fo r anatomica l examination . Autops y shoul d b e 
performed promptl y and with due regard for the dignity of the 
deceased an d th e feeling s o f hi s relatives . A  regulation -
making powe r shoul d b e created , authorizin g th e retentio n 
and us e fo r therapeuti c o r scientifi c purpose s o f prescribe d 
tissue availabl e durin g autopsy , whe n th e publi c interes t i s 
thereby served . 

Publications and the protection of privacy 
The Law Reform Commissio n of Australia has published Discussio n 
Paper No . 2 : "Privacy an d Publication—Proposal s fo r Protection" . 
The Pape r explain s wh y i t favour s th e separat e consideratio n o f 
defamation o n th e on e han d [se e Discussio n Pape r No . 1  noted i n 
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(1977) 3  C.L.B . 478 ] an d publicatio n privac y o n th e other , bu t 
recognises that it might be undesirable to have a new defamation la w 
without simultaneou s privacy protection i n the realm of publication. 
It suggests that the issue of publication privacy should be considered 
as a n issu e separat e fro m othe r privac y question s an d deal t wit h a s 
such in legislation although, for convenience, defamation an d publi-
cation privac y migh t b e deal t wit h i n separate part s of a  single ne w 
statute. 

The followin g i s a  brie f summar y o f som e o f th e Commission' s 
tentative views — 

(i) th e existin g lega l gap s ar e suc h a s t o requir e legislatio n t o 
grant som e protectio n agains t publication s whic h infring e 
privacy; 

(ii) th e creation of a general right of privacy is undesirable, at least 
at thi s stage . Th e tim e laps e befor e genera l concept s may b e 
satisfactorily refine d i s unpredictabl e bu t likel y t o b e great . 
The financia l stake s i n privac y action s ar e no t s o hig h a s t o 
encourage appeals . I n th e meantim e ther e i s a  rea l ris k o f 
undue interferenc e wit h freedo m o f speech . An y restriction s 
on expressio n shoul d b e b y precise , readil y understandable , 
rules; 

(iii) th e restriction s presentl y appropriat e shoul d b e onl y thos e 
which clearl y pertai n t o th e privat e realm . Th e legislatio n 
should b e tightly drafted s o as to catch only those cases where 
privacy i s necessarily invaded . Debatabl e area s should be lef t 
unrestricted. Thi s will necessarily mean tha t some people wil l 
regard th e suggeste d restriction s a s inadequate ; indee d the y 
will no t cove r al l of th e examples cite d i n the Paper ; 

(iv) i t follow s tha t man y objectionabl e publication s wil l no t b e 
prohibited b y lega l restriction . Editoria l responsibilit y wil l 
remain, t o b e exercise d i n accordanc e wit h individua l judg -
ment o f legitimate public interest an d canons of good taste . I f 
experience shows that the particular restrictions now proposed 
are to o narrow , an d tha t editor s insensitivel y exercis e dis -
cretion, furthe r legislatio n ma y be required ; 

(v) publicatio n restriction s shoul d b e unifor m throughou t 
Australia. Th e medi a operate s o n a  nationa l basis . I n thi s 
field, a s i n defamation , inter-stat e confusio n an d conflic t o f 
laws i s undesirable ; 

(vi) jurisdictio n t o enforc e th e restriction s shoul d b e veste d i n 
courts. Person s whose privacy i s invaded shoul d b e given th e 
remedies of injunction , a  declaration where appropriate , cor -
rection o f prove d fals e statement s an d damages . Th e possi -
bility should be left open, if a Privacy Commission or like body 
is established, o f empowering that body to approach the court 
for eithe r damages or penalties in respect of the breach of the 
suggested restrictions . 
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It is tentatively proposed that publications prima facie actionable 
would be those which relate to— 
(a) privat e behaviour, home life or personal or family relationships, 

photographs of persons in a private place; 
(b) health , photograph s of persons i n an injured , il l or distresse d 

condition; 
(c) crimina l prosecution, except by contemporaneous report, legal 

report or legal writing. 
The followin g defence s t o an action ar e tentatively suggested — 

(a) consent , express or implied ; 
(b) lega l authority ; 
(c) privilege , as understood i n defamation law ; 
(d) fai r repor t of parliamentary or court proceedings; 
(e) protectio n of the interests of the publisher ; 
(f) publi c interest—non-exhaustively define d s o as to include mat-

ter relating to— 
- public , commercial and professional activities , 
- suitabilit y for public, commercial or professional office , 
- decision s taken or likely to be taken on a public, commercial 

or professional question , 
- good s and services offered t o the public, 
- convictio n o f offenders, enforcemen t o f the law and public 

safety, 
- an y othe r matte r o f legitimat e concer n (i.e. , no t merel y 

prurient or morbid interest) to the public or any section of the 
public. 

A draft of possible legislation is set out at the end of the Discussion 
Paper. 

Child abuse and day care 
The Australian La w Reform Commissio n ha s published Discussio n 
Paper No . 1 2 under the title "Child Welfare : Child Abuse and Day 
Care". Discussio n Pape r No . 9 which relates to the same referenc e 
(dealing with the treatment of children in trouble, young offenders in 
the criminal syste m and neglected an d uncontrollabl e children ) was 
noted a t (1979) 5 C.L.B. 1204 . 

The present Discussion Paper deals with the position of children at 
risk of neglect or abuse by their parents and by their caretakers (day 
care services) within the wider context of a consideration of the rights 
and obligation s o f children , o f parent s an d o f othe r person s wh o 
have or assume rights or obligations in respect of children and of the 
community. 

The Commissio n consider s tha t chil d abuse , a  seriou s an d 
disturbing problem, i s the most extreme example of parents ' failur e 
to provid e th e care and affectio n whic h thei r childre n need . I t was 
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therefore necessar y t o vie w thei r proposal s withi n th e broade r 
context o f a  syste m fo r dealin g wit h thos e childre n a t presen t 
described a s neglecte d o r uncontrollable . Wit h regar d t o thes e 
troubled an d troublesom e children , tw o principle s shoul d guid e 
society's respons e t o thei r plight . Th e firs t principl e was  tha t cour t 
action shoul d b e avoide d whereve r possible . An y ne w legislatio n 
should provid e a  framewor k whic h discourage d resor t t o cour t 
action an d facilitate d th e exploratio n o f informa l solutions . Th e 
second principl e wa s tha t whe n i t wa s necessary t o tak e a  matte r t o 
court, th e procedur e employe d shoul d b e quit e differen t fro m tha t 
used fo r allege d offenders . 

The following i s a summary of the tentative proposals advanced by 
the Commissio n fo r th e purpos e o f elicitin g comment — 

Children in  need of care 
1. The present procedur e of charging a child with being neglected or 

uncontrollable shoul d b e abolishe d an d replace d b y a  procedur e b y 
which a n applicatio n i s made to the court t o declare the child t o be a 
"child i n need of care". A child may be so declared i f he— 
(a) i s being cared fo r i n circumstances suc h tha t hi s physical health is 

being seriously impaired or there is a substantial risk that i t will be 
seriously impaired; 

(b) ha s n o appropriat e perso n t o car e fo r hi m becaus e h e ha s bee n 
abandoned, becaus e his parents or guardians cannot be located, or 
because his parents or guardians are dead or incapacitated ; 

(c) ha s suffere d serious , non-accidenta l physica l injur y o r ther e i s a 
substantial ris k tha t he will suffer suc h injury ; 

(d) ha s been sexuall y abused o r there is a substantial ris k tha t h e will 
suffer suc h abuse; 

(e) ha s suffered seriou s psychological damage, evidenced by significant 
emotional o r intellectua l impairment , o r there is a substantia l risk 
that h e will suffer suc h damage; 

(0 i s not being adequately controlled by his parents or guardian and his 
behaviour i s seriously harmful t o himself; or 

(g) i s living in a situation in which there is a substantial and presently 
irreconcilable differenc e betwee n himsel f an d hi s paren t o r 
guardian. 

2. To avoid the problems existing in current welfare arrangements, an 
independent officia l t o b e know n a s th e Yout h Advocat e shoul d b e 
appointed. Hi s functions shoul d include— 
(a) th e co-ordinatio n o f th e wor k o f welfar e agencie s i n individua l 

cases; 
(b) th e exploratio n o f alternative s t o cour t proceedings , including , 

where appropriate, mediation and reconciliation ; 
(c) th e initiation , wher e necessary , o f proceeding s t o hav e th e chil d 

declared to be a child in need of care ; and 
(d) dutie s in relation to criminal proceedings against young offenders . 

3. Th e Yout h Advocat e shoul d b e assiste d b y a  smal l consultativ e 
committee comprise d o f representative s o f th e Welfare Branc h o f th e 
Department o f th e Capita l Territory , th e Capita l Territor y Healt h 
Commission and , whe n appropriate , representative s o f th e Australian 
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Federal Polic e an d o f voluntar y welfar e agencies . It s function s shoul d 
include— 
(a) linkin g th e welfar e agencie s an d th e Yout h Advocate ; 
(b) advisin g th e Yout h Advocat e a s t o matter s o f polic y an d th e 

handling o f individua l cases ; an d 
(e) th e monitorin g o f individua l cases . 

4. A  Yout h Service s Counci l shoul d b e established . I t shoul d b e 
comprised o f representative s o f th e Welfar e Branc h o f th e Departmen t 
of th e Capita l Territory , th e Capita l Territor y Healt h Commission , th e 
A.C.T. School s Authority , th e Australia n Federa l Police , th e Famil y 
Court Counsellin g Servic e an d selecte d voluntar y agencies . I t shoul d 
ensure— 
(a) effectiv e co-ordinatio n o f existin g services ; 
(b) th e makin g o f recommendation s fo r chang e i n thos e services ; an d 
(c) th e formulatio n o f polic y affectin g childre n an d thei r needs . 

Child abuse 
5. Ther e shoul d b e compulsor y notificatio n b y medica l practitioner s 

and othe r professional s o f suspecte d case s o f chil d abuse . Ther e shoul d 
also be  provision fo r voluntar y notificatio n b y any perso n o f suspecte d 
cases o f chil d abuse . Th e la w shoul d mak e i t clea r tha t person s wh o 
make a notification i n good fait h d o not incu r lega l liability. As the fact s 
for th e co-ordination o f welfar e service s and th e perso n responsibl e fo r 
initiating car e proceedings , th e Yout h Advocat e i s a readil y identifiabl e 
and appropriat e recipien t o f notifications . 

6. Th e polic e o r a n authorise d office r ma y remov e a  chil d wh o i s i n 
immediate danger o f abuse and detain him in a hospital or other place of 
safety fo r 4 8 hours provided tha t the Youth Advocat e i s notified a s soon 
as possibl e an d obtain s a  holdin g orde r a s soo n a s possibl e fro m a 
magistrate. 

7. I n some cases it may not be in the interests of the child that crimina l 
proceedings shoul d b e take n agains t th e parent . Procedure s (includin g 
consultation wit h th e consultativ e committee ) shoul d b e introduce d t o 
facilitate reconsideratio n o f a  decision t o take such proceedings . Where , 
in vie w o f th e interest s o f th e child , i t i s desirable t o do so , i t shoul d b e 
possible to have such proceedings withdrawn wit h the leave of the court . 

Day care  services 
8. With the exception o f those caring for childre n i n private homes, al l 

those offerin g da y car e service s fo r childre n unde r seve n shoul d hav e a 
licence i f a  charg e i s made . 

9. Al l thos e offerin g da y car e services—whethe r a  charg e i s made o r 
not, an d whethe r operatin g i n a  privat e hom e o r not—shoul d hav e a 
licence i f the y car e fo r mor e tha n fou r childre n unde r th e age of seven . 

10. Provision s relatin g t o th e licensin g o f da y car e service s shoul d 
apply t o occasiona l care , part-tim e car e an d ful l da y care . 

11. Provision shoul d be made fo r th e granting of interi m licences , and 
for al l licence s t o b e reviewe d annually . 

12. Ther e i s n o nee d fo r lega l control s ove r service s provide d fo r 
children ove r th e ag e o f seven . 

13. Th e existin g practic e o f grantin g singl e licence s i n respec t o f 
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designated premise s i s satisfactory, an d ther e i s therefore n o need fo r 
separate licences for premise s and operators . 

14. The Court of Petty Sessions, and not the Children's Court, should 
exercise jurisdictio n ove r proceeding s involvin g allege d breache s o f 
licensing provisions. 

15. The Administrative Appeals Tribunal should have jurisdiction to 
review the granting and revocation o f licences. 

Human tissue transplant s 
Report No . 7 : "Human Tissue Transplants", ha s been published by 
the Australia n La w Refor m Commission . Submitte d wit h th e 
Report i s draft legislatio n for the Australian Capita l Territory which 
reflects th e Commission' s recommendations . I n th e Commission' s 
opinion a  unifor m approac h t o transplan t legislatio n i s desirable , 
particularly i n view of the doubts which surround th e constitutiona l 
power o f th e federa l governmen t t o enac t a  nationa l la w o n th e 
subject. 

A tabl e list s relevant cases from Australia , Britain , New Zealan d 
and th e U.S.A . discusse d i n th e text , an d ther e i s a n extensiv e 
bibliography. Als o include d i s a  tabl e o f legislatio n fro m som e 3 4 
jurisdictions. 

The followin g summarise s some of the Commission's recommen -
dations— 

(i) adult s shoul d b e abl e t o giv e thei r tissu e o n independen t 
medical advice, after signin g a written consent, which could be 
revoked a t an y time ; 

(ii) minor s (under 18 ) after receivin g independent medica l advice, 
and wit h th e consen t o f a  parent , shoul d b e abl e t o donat e 
regenerative tissue . As regards non-regenerative tissue, dona-
tions b y minor s should generall y b e prohibite d unles s al l th e 
following condition s ar e satisfied — 
(a) th e dono r an d recipien t belon g t o th e sam e immediat e 

family, 
(b) th e recipien t i s in danger o f dying , 
(c) medica l advic e i s given t o the donor regardin g the natur e 

and effec t o f the removal , an d o f th e transplantation , 
(d) th e dono r mus t hav e sufficien t menta l capacit y full y t o 

appreciate th e position , an d mus t agre e t o th e removal , 
(e) th e parent s mus t consent , 
(f) a n a d ho c Committe e (comprisin g a  judge , a  medica l 

practitioner an d a  socia l worke r o r psychologist ) mus t 
unanimously decide that the removal is desirable, is in the 
interests o f th e donor , an d shoul d b e permitted ; 

(iii) person s lacking legal capacity for reasons other than minority , 
whether adul t o r not , shoul d no t b e subjecte d t o tissu e 
removal; 
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(iv) ther e should be simplified procedure s for donation by persons 
dying i n hospital . I t shoul d b e obligator y t o obtain authoris -
ation fro m clos e relatives , bu t b y improved procedures ; 

(v) coroner s should be empowered t o give pre-death approva l t o 
tissue removal . Such consent may be oral, or by telephone, t o 
be late r confirmed . Th e perso n wh o ca n authoris e tissu e 
removal from a  deceased shoul d not be able to do so until the 
coroner ha s consented , an d unti l th e othe r prescribe d 
inquiries have been conducted an d the appropriate response s 
obtained; 

(vi) th e la w should forbid paymen t o f any kind to a person for an y 
dead bod y o r par t o f a  dea d body , o r fo r huma n tissu e 
removed i n accordanc e wit h th e recommendation s o f th e 
Report fro m an y livin g perso n o r fro m an y dea d person , o r 
removed fo r th e purposes o f transplantation o r other therap y 
or fo r medica l o r scientifi c purposes ; 

(vii) th e propose d legislatio n shoul d provid e clea r protectio n t o 
medical practitioner s an d othe r person s involved i n activitie s 
permitted b y th e recommende d legislation . Suc h person s 
should no t b e liabl e i n an y proceeding s whethe r civi l o r 
criminal, fo r an y ac t don e i n pursuanc e o f a  consent , agree -
ment o r authorit y give n unde r th e legislatio n whe n don e 
without negligenc e an d i n good faith ; 

(viii) provisio n shoul d b e mad e fo r remova l o f tissue s obtaine d 
during norma l autopsies , fo r publi c therapy purposes ; 

(ix) th e propose d legislatio n shoul d contai n a  definition o f deat h 
for al l purposes i n the followin g terms — 

"41. Thi s Par t applie s i n determinin g fo r th e purpose s o f thi s 
Ordinance o r fo r th e purposes o f any other Ordinanc e o r con-
tinued State law, that a person has died. 
42. A person has died when there has occurred— 
(a) irreversibl e cessatio n o f al l functio n o f th e brai n o f th e 

person; 
(b) irreversibl e cessation of circulation of blood in the body of the 

person'; 
(x) i n th e cas e o f "brai n death" , wher e i t i s desire d t o remov e 

tissue fo r transplantation , deat h shoul d b e declare d b y tw o 
registered medica l practitioner s on e o f who m shoul d b e a 
neurologist o r neurosurgeon . Neithe r shoul d participat e i n 
any transplan t involvin g tissue of the deceased . 

The Commission' s Repor t draw s attentio n t o th e "considerabl e 
future expansio n i n huma n tissu e transplants" , som e o f whic h ar e 
expected withi n th e nex t fe w years . These include — 
(a) transplantatio n o f a  human ovum , 
(b) fertilisatio n o f huma n ov a i n tes t tubes , 
(c) transplantatio n o f genita l organs , 
(d) us e o f feta l tissue . 
The Report make s it clear that operations of this kind will shortly be 
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possible. Th e scientifi c breakthroug h i n immunolog y i s predicted 
which will increase the success and number of transplant operations. 
The Report calls attention to the need to give urgent consideration 
to thes e matter s an d other s suc h a s geneti c engineering , huma n 
experimentation, euthanasi a and the medical treatment of minors. 

Australia— Chil d welfare 
A.C.T. Th e Law Reform Commission of Australia has published Discussion 

Paper No . 9 under the title "Child Welfare : Children in Trouble". 
The Australia n Attorney-Genera l ha s give n th e Commissio n a 
Reference asking it to enquire into child welfare law and practice in 
the Australian Capita l Territory. The Commission is to consider the 
rights and obligations of children, of parents and other persons with 
responsibility fo r children , and of the community. I n particular the 
Commission i s asked to examine:— 
(a) th e treatment o f children in the criminal justice system, 
(b) th e position o f children a t risk of neglec t o r abuse, 
(c) th e role s o f welfare , educatio n an d healt h authorities , police , 

courts and corrective services in relation t o children, and 
(d) th e regulation o f the employment o f children . 

The Pape r begin s b y replacin g th e Referenc e i n it s contex t i n 
relation to law reform activit y in this area of the law and states that 
in vie w o f th e wid e scop e o f th e Referenc e an d th e tim e limi t 
imposed, th e Commissio n ha s decide d tha t th e initia l Repor t wil l 
concentrate on the Australian Capita l Territory's system for dealing 
with young offenders , a s well as with neglected an d uncontrollabl e 
children. The Paper is similarly confined to these three categories. By 
"the system' ' i s mean t th e Children' s Court , th e police , chil d 
welfare services , educationa l an d healt h authorities , correctiona l 
agencies and voluntary organisations. The aim of the Report wil l be 
to offe r a  blueprin t fo r procedure s fo r dealin g wit h childre n i n 
trouble in the Territory. 

The Pape r give s a n historica l accoun t of , an d describes , th e 
existing syste m fo r dealin g wit h childre n i n troubl e an d conclude s 
that th e presen t syste m i n th e Australia n Capita l Territor y i s a 
confused an d piecemea l adaptatio n o f procedure s employe d fo r 
adults. Little consideration has been given to the appropriateness of 
these procedures fo r th e young and a t no stage has a coherent an d 
comprehensive set of principles been developed on the basis of which 
a special tribunal fo r childre n can be built. 

As a first step towards the integration of child welfare programmes 
in the Territory and the co-ordination of government-sponsored and 
community based initiatives to help children in trouble and in need, 
the Commissio n ha s alread y forme d th e tentativ e vie w tha t a  co-
ordinating body should be established. This could be an independent 

1 2 5 



statutory commission , a  statutory counci l consistin g largel y o f part -
time personnel, or a unit in the Welfare Branch of the Department of 
the Capita l Territory . Th e Commissio n feel s i t t o b e importan t tha t 
there should b e a permanent advisor y body with representative s of a 
number o f different interes t groups associated with child welfare an d 
related area s to ac t a s a  stimulus fo r on-goin g reform , a  monito r o f 
the effectivenes s o f curren t law s an d facilitie s an d watchdo g o f 
children's right s i n legislatio n an d practice s affectin g them . 

The followin g ar e th e ke y issue s identifie d i n th e Paper , upo n 
which proposa l an d commen t i s invited — 
Children in  the Criminal Justice  System 

l.What i s the age below whic h a  child shoul d no t be criminally liabl e at 
all? At what ag e should a  child pas s beyond th e jurisdiction o f a special 
children's tribuna l t o the ordinary cour t system ? 

2.Should a  clear distinction be made between offender s (i.e. , children wh o 
have breache d th e criminal law ) and non-offenders (i.e. , neglecte d and 
uncontrollable children) ? Shoul d differen t tribunals , facilitie s an d 
services be created t o deal wit h eac h group ? 

3.If w e want a  distinctive system fo r dealing with youn g offenders wh y do 
we want suc h a  system and what characteristic s shoul d mar k i t off fro m 
that employe d fo r adult offenders ? Shoul d th e same penalties apply to a 
child a s to an adult fo r the same offences ? 

4.Should greate r effort s b e made to divert young offenders fro m th e cour t 
or tribuna l and , if so, ho w should thi s be achieved? 
• B y Police/Welfare Branc h consultation ? 
• B y the appointment o f a reporte r o r similar official ? 
• B y the introduction o f informal panels ? 
• B y other means ? 

5.To wha t type s o f services shoul d offender s b e diverted? 
6. When forma l interventio n i s required wha t typ e of tribunal shoul d dea l 

with youn g offenders ? 
• A  modified crimina l court ? 
• A  panel? 
• Th e Family Court ? 
• Other ? 

7.Should ver y serious offences b y a child (e.g., murder) be  dealt with in the 
adult syste m rathe r tha n i n a special children' s cour t o r tribunal ? 

8.Should th e court o f tribuna l exercis e complet e contro l ove r th e nature 
and duratio n o f th e measure s employe d fo r youn g offender s (e.g. , 
detention fo r a  specifie d time ) o r shoul d thes e measure s be  flexible , 
allowing thos e wh o administe r the m t o exercis e discretio n (e.g. , 
indefinite detentio n t o be reviewed i n the light o f circumstances) ? 

9.Should ne w types o f measures be available fo r young offenders ? 
• Periodi c detention ? 
• Communit y service ? 
• Intensiv e probation ? 
• Intermediat e treatment ? 
• Other ? 

10.Should a n institution fo r children wh o commi t offence s be  built i n the 
Australian Capita l Territor y t o replac e th e present syste m o f sendin g 
such childre n t o New South Wale s institutions ? 
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Neglected and Uncontrollable Children 
11.At wha t ag e shoul d th e stat e ceas e t o asser t th e righ t t o interven e 

coercively in the life of a  neglected o r uncontrollable child? 
12.In wha t situation s shoul d th e stat e interven e t o protec t childre n 

considered to be neglected or uncontrollable and should these situations 
be narrowly defined o r should th e legislative net be cast wide? 

13.When formal interventio n i s required what type of tribunal should deal 
with neglected and uncontrollabl e children? 
• A  Court o f Pett y Sessions? 
• Th e Family Court? 
• A  community panel? 
• A n expert panel ? 
• Other ? 

The Supporting Services 
14.Should greater emphasis be placed on the provision of informal services 

for childre n i n trouble ? I f so , wha t type s o f service s ar e lackin g a t 
present and how can they best be organised and provided ? 

15.Is fragmentation o f services a problem and, if so, how can co-ordination 
be improved? 

16.Should greater use be made of the work of non-governmental agencies? 
17.Are there deficiencies in the welfare and psychiatric services available to 

the Children's Court? If so, what are these deficiencies and how can they 
be remedied? 

Australia— Dru g traffickin g 
New Sout h Th e Ne w Sout h Wale s Roya l Commissio n o n Dru g Traffickin g ha s 
Wales presente d it s Repor t t o th e Stat e Government . Th e Roya l 

Commission, whic h was  preside d ove r b y a  Judg e o f th e Suprem e 
Court o f Ne w Sout h Wales , was  appointe d i n 197 7 t o inquir e int o 
and repor t on — 
(a) th e cultivation , production , manufacture , distribution , supply , 

possession an d us e o f illega l drugs ; 
(b) th e identit y o f th e person s involve d i n tha t traffic ; an d 
(c) whether , i n th e ligh t o f th e finding s o f th e Roya l Commission , 

any amendment s wer e desirabl e i n th e la w relatin g t o drugs . 
Apart fro m recommendin g th e prosecutio n o f certai n Stat e polic e 

officers an d Italia n immigrant s suspecte d o f havin g bee n concerne d 
in dru g trafficking , th e Roya l Commissio n mad e 8 5 othe r 
recommendations. 

These were — 
Cannabis 
General 
1. Th e cultivation, possession , supply or use of cannabis should not be 
legalised. 
2. Legislatio n which would permit the possession of small quantities of 
cannabis grown fo r one' s own use should no t b e introduced. 
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3. Th e possessio n o r us e o f cannabi s shoul d no t b e decriminalised . 
4. Th e crimina l record s o f thos e convicte d o f possessio n o f marihuan a 
for persona l use , o r o f supplyin g marihuan a b y wa y o f gif t o r withou t 
remuneration, shoul d b e destroyed a t the end of two years, on the appli-
cation o f th e perso n convicted , excep t i n stipulate d circumstances . 

Access to such records should be restricted to members of law enforce -
ment agencies , an d t o authoritie s havin g lawfu l acces s to polic e record s 
for criminologica l research . 

Psychomotor skills 
5. Th e Governmen t shoul d suppor t a  substantia l progra m o f researc h 
into th e effect s o f cannabis , an d drug s generally , o n drivin g perform -
ance, wit h a  view to developing suitabl e practica l test s which wil l enable 
detection an d prosecutio n o f th e drug-intoxicate d driver . 
6. Th e Governmen t shoul d institut e a  progra m whereb y th e exten d o f 
employee drug-takin g ca n b e determined an d a n assessmen t mad e o f it s 
impact o n individua l performance , safet y an d othe r matter s withi n th e 
industrial setting . 
7. Th e Government an d the various authorities concerned, should adop t 
an increasin g rol e i n regulatin g dru g us e i n industry , an d institut e a 
program fo r th e purpose o f disseminating , i n a  practica l way , non-dru g 
philosophies t o member s o f th e workforce, particularl y apprentice s an d 
younger workers . 
8. Polic e investigation s followin g discover y o f larg e cannabi s crop s 
should thoroughl y explor e th e possibilit y tha t th e owner , o r thos e 
arrested o n the property, ma y be no more than mino r participant s actin g 
on behal f o f a  majo r producin g o r traffickin g organisation , an d tha t i n 
such case s careful inquir y into , and analysi s of , thos e and relate d cases , 
including those interstate, should b e conducted wit h a view to producin g 
evidence o n whic h t o bas e conspirac y charge s agains t th e principals . 
9. Institut e organise d procedure s fo r detectin g cannabi s plantation s 
and, i n particular , fo r th e purpose o f mor e effectivel y combatin g large -
scale cannabi s production — 

(i) lias e wit h th e Departmen t o f Agricultur e t o explor e th e possibilit y 
of satellit e monitoring ; 

(ii) enlis t th e assistanc e o f officer s o f othe r department s engage d i n 
field wor k o r propert y inspection , wit h suc h officer s bein g give n 
instruction o n wha t they should look fo r an d the action they shoul d 
take whe n the y fin d anythin g suspicious ; 

(iii) encourag e simila r medi a publicit y t o aler t loca l citizen s i n growin g 
areas with , perhaps , th e ancillar y effec t o f discouragin g potentia l 
producers; 

(iv) publicis e flight s ove r "high-risk " district s durin g th e growin g 
season. 

Narcotics 
10. Th e Government mus t recognize that the economic conditions of th e 
heroin marke t an d the lack of interna l structur e a t the present tim e lend 
themselves t o th e emergenc e o f a n organisationall y monopolisti c crim e 
syndicate. 
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11. Th e Government should institute a program whereby the incidence 
of ne w us e o f narcoti c drug s i s closel y monitore d s o tha t remedia l 
policies can be quickly developed and implemented . 
12. Th e Government should encourage and support studies with a view 
to monitoring the incidence of persons commencing to use heroin. 
13. Priorit y shoul d b e given i n th e enforcemen t effor t toward s thos e 
drugs wit h th e highes t leve l o f direc t socia l cost . A t th e presen t tim e 
heroin fall s within this category. 

Other drugs 
14. Th e Police Department an d the various health authorities , Federal 
and State , shoul d wor k jointl y t o carr y ou t studie s an d survey s t o 
monitor trends in the abuse of drugs such as amphetamines, cocaine and 
hallucinogens. 
15. Monitorin g wor k i n relatio n t o th e incidenc e o f us e o f heroin , 
amphetamines, cocaine and halluciogens should be based on systematic 
intelligence and assessments of variations in availability, use, quality and 
price. 
16. A  small unit should be established within the drug squad of the State 
Police Department , whic h ca n lias e wit h bot h th e Stat e Healt h 
Commission o f Ne w Sout h Wale s an d th e Stat e Dru g an d Alcoho l 
Authority, to produce intelligence summaries at regular intervals for the 
information o f Government , polic e an d intereste d department s an d 
institutions. 
17. Specifi c steps should be taken against the importation, manufactur e 
or use of phencyclidine and, for the purpose, an "early warning system" 
coupled wit h th e monitorin g o f precursor s shoul d b e institute d o n a 
national basis. 

Law enforcement 
Policy 
18. Endeavour s by the United Nations and the United States of America 
to limit supply in major heroin-producin g areas should be supported to 
the fullest practicabl e extent . 
19. Stat e and Federal Governments should offer som e assistance to the 
Thai Government i n the training of personnel and the supply of equip-
ment. 
20. Ther e i s a  nee d fo r a n increas e i n Australia n law-enforcemen t 
personnel in major oversea s drug supply centres. 
21. Ther e i s a  nee d i n Bangko k fo r a  smal l professiona l uni t o f 
Australian law-enforcemen t officers , wit h ful l clerica l assistanc e an d 
adequate transportation . 
22. Effort s shoul d b e made to evolve an integrated dru g enforcemen t 
program with other States and the Federal Government . 
23. Priorit y shoul d b e given i n th e enforcemen t effor t t o th e investi -
gation of high-leve l and organizational trafficking . 
24. Th e Polic e Departmen t shoul d divid e it s manpowe r resource s s o 
that a t leas t 65 per cent of the drug law-enforcement effor t i s spent in 
attempting to intercept trafficker s abov e the street level. 
25. A  specialised drug-enforcemen t agenc y should no t b e established, 
nor is anything in the nature of a crime commission, designed to combat 
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all form s o f organize d crime , recommended unti l the Police Departmen t 
is given a n opportunit y t o implemen t ne w procedures . 
26. Ther e should b e an expansion i n divisional unit s of police engaged in 
drug-related investigation s i n orde r t o free , s o fa r a s i s practicable , th e 
drug squa d fo r specialise d work . 
27. Th e variou s law-enforcemen t authoritie s mus t gea r themselve s t o 
combat a n almos t inevitabl e emergence o f mor e highl y organized crim e 
than ha s hithert o bee n presen t i n th e State . 
28. Ther e shoul d b e publishe d annuall y a  Stat e administrativ e pla n fo r 
containing th e drug-abus e problem . 
29. I n fixin g a  realisti c figur e fo r bai l i n respec t o f allege d dru g 
traffickers o r importers , court s shoul d tak e int o accoun t that — 
(a) som e importation organization s hav e access to vas t sum s of money , 

and bai l mone y ma y represen t t o suc h person s a  mer e operationa l 
cost factor , 

(b) reportin g condition s o n th e surrende r o f passport s ofte n hav e littl e 
practical effec t i n limitin g flight , 

(c) a n abnormall y hig h proportio n o f foreig n national s charge d wit h 
drug-importation offence s abscon d whil e on bail . 

Intelligence 
30. A  single , joint , Federal-Stat e intelligenc e syste m shoul d be  estab -
lished. 
31. Ther e shoul d b e a n approac h o n th e par t o f la w enforcemen t t o a 
conspiracy-type investigatio n an d a  willingnes s t o postpon e actio n 
against individual s unti l evidenc e i s available t o involv e the whole , o r a 
singificant part , o f a n overal l network . 
32. Th e numbe r o f polic e officer s traine d i n surveillanc e shoul d b e 
increased an d th e scop e o f suc h activitie s shoul d b e broadened . 
33. Greate r us e shoul d b e mad e o f undercove r agent s i n th e dru g 
enforcement effor t i n orde r t o apprehen d upper-leve l traffickers . 
34. Th e Governmen t shoul d b e prepared t o provid e more mone y t o th e 
Police Departmen t t o ai d undercove r agent s i n thei r effort s agains t 
major traffickers . 
35. Consideratio n shoul d b e given to the problem o f increasin g the flo w 
of intelligenc e fro m al l source s an d th e nee d t o provid e concession s t o 
those wh o ar e willin g t o mak e informatio n available , includin g 
convicted criminal s servin g priso n sentences . 

Co-operation 
36. Stat e an d Federa l Government s shoul d commi t themselve s t o clos e 
inter-agency co-operation . 
37. Th e join t tas k forc e concep t shoul d b e adopte d o n a  permanen t 
basis b y Stat e an d Federa l Governments . 

Treatment an d Diversio n 
Classification 
38. Dru g offender s comin g befor e court s shoul d b e classifie d i n th e 
following manner : 

(1) thos e charge d wit h traffickin g o r wit h seriou s drug-relate d 
criminal offences ; 

(2) thos e charge d wit h simpl e possessio n o r us e o f marihuana ; 
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(3) thos e charged with illegal use or simple possession of non-narcotic 
drugs other than marihuana ; and 

(4) thos e charged with possession or use of narcotics but who do not 
come within Class 1. 

In relation to Class 1 offenders , th e law should take its course and the 
offender b e dealt with according to the nature and degree of the offence. 

Class 2  offender s shoul d b e deal t wit h unde r th e presen t la w bu t 
neither diverted no r imprisoned . 

Where a Class 3 offender i s also a heroin user, he should be treated as 
if coming within Class 4; otherwise such offenders shoul d be dealt with 
in the same manner as those coming within Class 2. 

Class 4  offenders shoul d b e subjec t t o procedure s simila r t o thos e 
which the law has developed for dealing with the socially disadvantaged. 

Courts shoul d b e provide d wit h al l relevan t informatio n and , i n 
appropriate cases, offenders shoul d be diverted into treatment, but only 
after bein g dealt with in relation t o the charge. 

Treatment 
39. Ther e should be a State plan for the organization and co-ordination 
of drug-treatment services. The plan should be for three years but should 
be revised and published annually fo r th e ensuring three-year period . 

It should direc t it s attentions to all aspects of th e drug problem and 
contain strategies to be employed in treatment. I t should also form th e 
basis for futur e publi c expenditure. 

The compilation o f the plan should be the responsibility o f the State 
Drug and Alcohol Authority, which should co-ordinate the recommen-
dations of the various Government authoritie s concerned. 
40. Dru g treatment program s should hav e practically realisabl e objec-
tives seeking optimum improvemen t i n drug-oriented behaviour . 
41. Th e financing of therapeutic communities should be continued and 
funds made available for the expansion of facilities to meet demands by 
those who are prepared t o enter and remai n in such programs. 
Diversion 
42. Diversio n schemes, despite their lack of success in the State, should 
not be abandoned as a method of dealing with drug offenders, an d any 
program prove d t o b e effectiv e shoul d b e full y supporte d b y th e 
Government. 
43. Th e Government shoul d make no further decision s as to the struc-
ture or fundin g o f diversio n scheme s unti l the results of th e new pilot 
scheme, which is soon to be put into operation, are known. 
44. N o recommendation wit h regard to the introduction an d establish-
ment o f an y particula r diversio n schem e could b e made a s there was 
insufficient evidenc e to make any valid determination . 

Changes in the Law 
Possession 
45. Possessio n of illicit drugs for personal use should remain a criminal 
offence. 
46. N o amendment should be made to the Poisons Act 1962 to insert the 
word "knowingly " a s an ingredien t o f possessor y offences unde r tha t 
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Act o r t o superimpos e a n additiona l requiremen t tha t th e prosecutio n 
establish men s re a i n respec t o f suc h offences . 
47. Sectio n 4(1 ) o f th e Poison s Ac t shoul d b e amende d b y insertin g a 
new definition o f "possession " whic h accords with the judgments of th e 
New Sout h Wale s Cour t o f Crimina l Appea l i n R.  v . McGrath,  R.  v . 
Bush, R.  v . Rawcliffe,  R.  v . Router  an d R.  v . Kennedy. 
48. N o amendmen t shoul d b e mad e o f th e Poison s Ac t t o inser t a 
statutory presumptio n a s to possession b y specified person s in situatio n 
where illici t drugs are foun d conceale d i n place s to which n o one perso n 
has exclusiv e access . 

Paraphernalia 
49. N o amendmen t shoul d b e made to s . 21(l)(f ) o f th e Poisons Ac t t o 
remove th e requiremen t t o establis h tha t a  perso n intende d t o us e 
illegally specifie d dru g paraphernali a i n hi s possession . 
50. N o amendmen t shoul d b e mad e t o th e Poison s Ac t t o prohibi t o r 
regulate th e sal e o r possessio n o f hypodermi c syringe s an d needles . 
51. Th e Poison s Ac t shoul d b e amende d t o prohibi t incitin g o r 
soliciting, whethe r b y advertising o r otherwise , person s t o obtain o r us e 
instruments designe d t o facilitat e th e us e o f illega l drugs . 

Analogues and  precursors 
52. Th e definitio n o f "substance " i n s . 4(1 ) o f th e Poison s Ac t shoul d 
be amended t o include — 
(a) an y preparatio n o r admixtur e o f al l salt s an d derivative s o f an y 

substance; an d 
(b) anythin g represente d o r hel d ou t b y o r o n behal f o f th e perso n 

selling o r supplyin g i t t o b e suc h substance . 
53. N o amendment shoul d b e made to the definition o f "substance " i n 
s. 4(1 ) of th e Poisons Act t o include "analogues" thereof , o r t o includ e 
"other closel y relate d substance s wit h a  simila r chemica l compositio n 
producing broadl y equivalen t pharmacologica l effects" , o r t o expan d 
the definitio n b y an y simila r means . 
54. N o amendment shoul d b e made to the definition o f "substance " i n 
s. 4(1 ) o f th e Poison s Ac t t o includ e "immediat e precursors " thereof . 
55. Prominen t precursor s o f commonl y use d illici t drug s shoul d b e 
included i n the Poison s List , wher e no t alread y included , an d i t shoul d 
be a n offenc e unde r th e Poison s Ac t t o posses s an y suc h precursor s 
"with th e intentio n o f manufacturing , contrar y t o thi s Act , an y 
prescribed restricte d substance , dru g o f addictio n o r prohibite d drug" . 
56. Regulation s should no t be introduced requirin g drug companies an d 
proprietors o f businesse s sellin g chemical s t o repor t t o th e polic e ful l 
details o f al l suspiciou s purchase s o f specifie d chemical s whic h ar e 
known t o b e immediate precursor s o f variou s name d illici t drugs . 
Power to  search 
57. Searc h power s equivalen t t o thos e whic h officer s o f th e Federa l 
Narcotics Burea u no w exercise by means of genera l warrant s o r writ s of 
assistance unde r ss . 198 , 19 9 and 20 0 of th e Federa l Custom s Ac t 190 1 
should no t b e conferred o n th e Ne w Sout h Wale s polic e officers . 
58. Th e Poison s Ac t shoul d b e amended , a s th e Polic e Departmen t 
proposes, t o empowe r polic e officer s investigatin g suspecte d dru g 
trafficking t o ente r premise s withou t warran t i n exigen t circumstances . 
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However, wit h a  vie w t o preventin g abuse , th e followin g statutor y 
provisos shoul d apply — 
(a) Warrantles s searche s shoul d no t b e undertake n b y virtu e o f thi s 

amendment, wher e i t i s reasonabl y practicabl e t o obtai n a  warran t 
before entr y an d unles s th e polic e office r effectin g entr y int o th e 
premises suspect s o r believe s o n reasonabl e ground s that : 

(i) a  traffickabl e quantit y (a s defined i n th e Poison s Act ) o f illici t 
drugs i s on th e premises ; an d 

(ii) ther e is a substantial ris k of imminent destruction o r removal of 
those drug s befor e entr y b y warran t ca n b e effected . 

(b) I n any case where such a  warrantless search i s carried out , th e police 
officer conductin g th e search should , regardles s of whethe r o r no t a 
traffickable quantit y o f illici t drug s i s found , withi n 2 4 hour s o f 
entry int o th e premises , mak e a  statutor y declaratio n settin g fort h 
details of — 

(i) hi s reason s fo r no t obtainin g a  warrant ; 
(ii) th e basi s fo r hi s suspicion o r belie f tha t a  traffickable quantit y 

of illici t drug s wa s o n th e premises ; an d 
(iii) th e basi s fo r hi s suspicion o r belie f tha t ther e was a  substantia l 

risk o f imminen t destructio n o r remova l o f thos e drug s befor e 
entry wit h a  warran t coul d b e effected . 

(c) Withi n seve n day s o f suc h warrantles s searc h bein g conducted , an d 
regardless o f whethe r o r no t a n occupan t o f th e premise s make s a 
complaint, statutor y declaration s b y th e polic e office r conductin g 
the searc h an d an y othe r polic e officers involve d i n the entry o f th e 
premises, togethe r wit h a  repor t b y a  superio r offic e o f th e Polic e 
Department should , i n al l cases , b e forwarde d t o th e State' s 
Ombudsman fo r examinatio n and , i f require d b y him, t o the polic e 
internal affair s branc h fo r investigatio n an d an y necessar y disci -
plinary o r othe r action . 

59. T o modernis e th e applicatio n procedure s fo r searc h warrants , an d 
to enabl e polic e investigatin g suspecte d dru g traffickin g o r othe r 
offences t o mov e swiftl y i n exigen t situations , an d t o alleviat e th e nee d 
for warrantles s searches , legislatio n shoul d b e enacted , a s th e Polic e 
Department proposes , t o permi t searc h warrant s t o b e obtaine d b y 
telephone o r two-wa y radio . 

However, t o minimise the risk o f abuse , this procedure should no t b e 
used unless a genuine emergency exists , it should no t b e used in complex 
cases, an d th e ora l applicatio n shoul d b e recorded . 
60. Legislatio n shoul d no t b e introduce d t o permi t warrantles s entr y 
into premise s fo r th e purpose s o f "impounding' ' the m unti l a  searc h 
warrant ca n b e obtained . 
61. Th e amendmen t o f s . 43(2 ) o f th e Poison s Act , propose d b y th e 
Police Department , t o remove the requirement tha t th e complaint mad e 
for th e purpos e o f obtainin g a  searc h warran t sho w o n it s fac e th e 
grounds upo n whic h th e reasonabl e suspicio n o r belie f exists , i s no t 
recommended. 
62. Sectio n 43(2 ) o f th e Poison s Ac t shoul d b e amended , a s the Polic e 
Department proposes , t o remov e th e requiremen t tha t a  warran t shall , 
on it s face , nam e th e polic e office r wh o i s to execut e it . 
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63. Sectio n 43(2 ) o f th e Poison s Ac t shoul d b e amended , a s th e Polic e 
Department proposes , t o mak e i t clea r tha t executio n o f a  searc h 
warrant unde r tha t Ac t ca n tak e plac e eithe r b y da y o r night . 
64. Eithe r th e Poison s Ac t o r th e Crimes Ac t 190 0 should b e amended , 
as th e Polic e Departmen t proposes , t o mak e i t clea r tha t an y polic e 
officer o f o r abov e th e ran k o f Sergean t o r i n charge o f a  polic e statio n 
or a  polic e vesse l ha s powe r t o stop , searc h an d detai n an y vehicl e o r 
vessel in which he  reasonably suspect s that ther e is any drug of addition , 
prohibited dru g o r prohibite d plant . 
65. Eithe r th e Poisons Ac t or th e Crimes Ac t shoul d be  amended, a s the 
Police Departmen t proposes , t o make i t clear tha t an y polic e officer ha s 
power t o stop , search , an d detai n an y perso m who m he  reasonabl y 
suspects of havin g or conveying any drug of addition, prohibited dru g or 
prohibited plant . 

Electronic interception 
66. Th e Polic e Departmen t should , withou t delay , commenc e t o utilis e 
fully it s power s unde r th e Listenin g Device s Act , 196 9 (NSW ) t o 
intercept non-telephoni c communications , especiall y i n the area o f illici t 
drug trafficking . 
67. Federa l legislatio n shoul d b e amended , a s th e Polic e Departmen t 
proposes, t o permi t Stat e police , i n investigatin g dru g trafficking , t o 
intercept telephon e communication s an d othe r telecommunications , 
upon approva l bein g give n b y a  Judg e o f th e Suprem e Cour t o f Ne w 
South Wale s o r Judge s o f th e Federa l Cour t o f Australia , o r th e Stat e 
Attorney-General. 

Compulsory interrogation 
68. Amendmen t o f th e law , a s th e Polic e Departmen t proposes , t o 
permit compulsor y interrogatio n o f suspecte d dru g traffickers , i n so fa r 
as thi s involve s th e privileg e agains t self-incriminatio n bein g abolishe d 
or curtailed , i s no t recommended , bu t furthe r consideratio n b y th e 
Government o f thi s questio n i s necessary . 
69. Enactment , a s th e Polic e Departmen t proposes , o f a  Specia l Crim e 
Investigations Act , whic h woul d confe r powe r o f compulsor y 
interrogation i n relatio n t o a  vas t rang e o f crimina l activities , includin g 
those o f suspecte d majo r dru g traffickers , i s no t recommended . 
70. Enactment , a s th e Polic e Departmen t proposes , o f analogou s 
provisions t o Par t V I A  of th e Companies Ac t 1961 , for th e purpose o f 
compulsory interrogatio n o f suspecte d majo r dru g traffickers , i s no t 
recommended. 

Bounty schemes  and  rewards 
71. Dru g bount y schemes , whethe r statutor y o r private , whic h promis e 
rewards fo r informatio n leadin g t o convictio n o f dru g traffickers , 
should no t be  introduced , promote d o r encouraged . 
72. N o amendmen t shoul d be  mad e t o th e Poison s Ac t t o establis h a 
system o f reward s fo r th e suppl y o f informatio n leadin g t o th e convic -
tion o f dru g traffickers . 

Informers 
73. Amendmen t o f the Poisons Act, as the Police Department proposes , 
to rende r immun e fro m examinatio n b y courts o r th e defence report s o r 
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documents produce d withi n th e Polic e Departmen t o r receive d b y i t i n 
any officia l capacit y relativ e t o an y prosecutio n unde r tha t Act , i s no t 
recommended. 
74. Amendmen t t o the Poisons Act , as the Police Department proposes , 
to prohibit th e disclosure of the names of informer s i n any circumstance s 
in th e cours e o f prosecution s unde r tha t Act , i s no t recommended . 

Compulsory disclosure  of  source 
75. Th e Poison s Act , a s th e Polic e Departmen t proposes , shoul d be 
amended t o mak e i t a n offenc e fo r a  perso n foun d i n illega l possessio n 
of drug s t o refuse o r fai l t o disclose the name and address , i f known , o f 
the perso n fro m who m be  obtained th e drugs , th e plac e fro m whic h h e 
obtained them , an d suc h othe r detail s a s woul d assis t i n th e 
identification an d locatio n o f tha t person . 

Bail 
76. N o amendment shoul d b e made to the Bai l Act 1979 , to prohibi t th e 
granting o f bail , o r t o creat e a  presumptio n agains t bail , fo r person s 
charged wit h drug-traffickin g offences . 

Sentencing 
77. N o amendmen t shoul d b e mad e t o th e Poison s Ac t t o increas e th e 
terms o f imprisonmen t prescribe d unde r tha t Act . 
78. Penaltie s fo r simpl e possessio n o r us e of narcoti c drug s shoul d no t 
be reduced . 
79. Amendmen t o f th e Poison s Ac t t o restructur e penaltie s b y creatin g 
greater specificit y o f punishment , whethe r i n th e for m o f mandator y 
minimum sentence s o r a  rigi d an d grade d tarif f o f penalties , i s no t 
recommended. 

Forfeiture 
80. Amendmen t o f the Poisons Act, as the Police Department proposes , 
to provid e fo r forfeitur e o f vehicle s (including planes , boat s an d moto r 
vehicles) use d t o assis t i n th e commission o f offence s unde r tha t Act , i s 
not recommended . 

Fines 
81. Th e maximu m fin e i n respec t o f indictabl e offence s unde r th e 
Poisons Ac t shoul d b e increase d fro m $A60,00 0 t o $A200,000 . 
82. Th e introductio n o f legislatio n authorizin g "mean s inquiries " t o 
investigate th e financia l positio n an d dealing s o f convicte d majo r dru g 
traffickers, wit h a view to making imposition an d recover y of fine s mor e 
effective, i s no t recommended . 

Goods in  Custody 
83. Extensio n o f th e "good s i n custody' ' provisio n i n s . 527 C o f th e 
Crimes Ac t 190 0 t o cove r situation s wher e th e proceed s o f dru g 
trafficking hav e bee n place d i n a n accoun t suc h a s a  bank , buildin g 
society, credi t unio n o r solicitor' s trus t account , i s no t recommended . 
84. Th e Poison s Ac t shoul d b e amende d t o empowe r a  court , upo n 
conviction o f a  perso n charge d wit h a n offenc e unde r tha t Act , i n 
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addition t o penaltie s of imprisonmen t an d fin e otherwis e provided, t o 
order execution against— 
(a) propert y hel d b y o r o n behal f o f tha t perso n whic h ha s bee n 

obtained o r paid fo r whethe r wholly or in part a s the result of the 
commission of tha t offence ; 

(b) an y accoun t (e.g . bank , buildin g society , credi t union , solicitor' s 
trust or other similar account) kept in that person's name or on his 
behalf wher e a n amoun t ha s bee n credite d t o tha t account , a s a 
result o f the commission o f that offence . 

Confidentiality 
85. Legislatio n shoul d b e introduce d which , subjec t t o specifie d 
exceptions— 
(a) make s communications betwee n a drug abuser and drug treatment 

facility staf f confidential , an d prohibits disclosure thereof; and 
(b) protect s fro m disclosur e th e record s o f tha t facilit y i n respec t o f 

communications with , an d testing , examination , diagnosi s an d 
treatment o f drug abusers. 

Austral ia— "Th e Substantiv e Crimina l Law " 
South Th e Crimina l La w an d Pena l Method s Refor m Committe e o f Sout h 
Australia Australi a ha s publishe d it s Fourt h Repor t o n "Th e Substantiv e 

Criminal Law " [briefl y note d a t (1978 ) 4  C.L.B . 614] . 
The Report , whic h run s t o 460 pages, includes tables o f case s an d 

statutes, an d a  bibliography . Earlie r Report s o f th e Committe e 
appeared i n 197 3 (Firs t Report—Pena l Methods) , 197 4 (Secon d 
Report—Criminal Investigatio n an d Procedures) , 197 5 (Thir d 
Report—Court Procedur e an d Evidence) , an d 197 6 (Special Repor t 
on Rap e an d Othe r Sexua l Offences) . 

In introducing thi s Report , th e Committee point s ou t tha t amend -
ments t o th e substantiv e la w recommende d i n earlie r Report s hav e 
not bee n reconsidered , althoug h wher e practicabl e reference s ar e 
made t o thos e earlie r recommendations . Fo r eas e o f reference , th e 
Special Repor t o n Rap e an d Othe r Sexua l Offence s ha s bee n repro -
duced a s Chapte r 4  o f th e Repor t i n th e for m i n whic h i t wa s 
originally presented . 

Below i s a  summar y o f th e Committee' s principa l recommend -
ations. 

(xviii) th e following shoul d b e the test o f insanit y a s an answer t o a 
criminal charg e i n substitutio n fo r th e McNaghte n Rules — 

A person is not criminally responsible for an act or omission if at 
the time of doing the act or making the omission he is in such a 
state of menta l disease or natura l menta l infirmity a s to deprive 
him of capacity to understand what he is doing, or of capacity to 
control his actions, or of capacity to know that he ought not to do 
the act or make the omission; 

(xix) n o specia l provisio n shoul d b e mad e fo r insan e delusions , 
nor shoul d th e la w relatin g t o automatis m b e changed ; 
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(xx) a  defenc e o f diminishe d responsibilit y i n charge s o f murde r 
should no t b e introduced ; 

(xxi) th e ter m "  intoxication " shoul d no t b e limite d t o intoxica -
tion b y th e ingestio n o f alcoho l bu t includ e th e disorderin g 
of th e facultie s b y an y dru g o r poison ; 

(xxii) intoxicatio n shoul d b e only a facto r t o be taken into accoun t 
with th e res t o f th e evidenc e i n determinin g th e defendant' s 
actual stat e o f min d a t th e relevan t time . Th e questio n 
whether th e defendan t becam e drun k voluntaril y shoul d b e 
irrelevant a s a  matte r o f la w unles s eithe r th e defendan t i s 
charged wit h a n offenc e o f whic h intoxicatio n i s b y 
definition a n element o r there is evidence that h e deliberately 
ingested intoxicant s t o nerv e himsel f fo r th e commissio n o f 
the offenc e charged . I n th e latte r cas e hi s stat e o f min d 
immediately befor e h e se t abou t intoxicatin g himsel f shoul d 
be th e relevan t on e fo r th e purpos e o f crimina l responsi -
bility; 

(xxiii) th e la w o f causatio n wit h respec t t o offence s o f whic h th e 
causing o f deat h i s by definitio n a n elemen t shoul d b e tha t 
the defendan t cause d th e deat h charge d i f hi s act s o r omis -
sions substantially contribute d t o the death havin g regard t o 
the tim e a t whic h an d th e manne r i n whic h i t occurred : th e 
year-and-a-day rul e shoul d b e abolished ; 

(xxiv) th e la w relatin g t o involuntar y manslaughte r shoul d b e 
abolished; 

(xxv) th e rule of law under which suicide or an attempted suicid e is 
a crim e shoul d b e abrogated ; 

(xxvi) legislatio n simila r t o tha t containe d i n s . 6 B o f th e Crime s 
Act 195 8 (Victoria ) i n relatio n t o suicid e pact s an d incitin g 
to commi t suicid e shoul d b e enacted ; 

(xxvii) a n offenc e o f merc y killin g shoul d no t b e introduced ; 
(xxviii) a n inquir y a s t o th e circumstance s unde r whic h lif e suppor t 

systems ma y lawfull y b e withdraw n shoul d b e conducted ; 
(xxix) ther e shoul d b e n o statutor y definitio n o f deat h fo r th e 

purposes o f th e crimina l law . 
(xii) th e ag e of consen t fo r th e purpose s o f tatooing , o r medica l o r 

surgical treatmen t shoul d b e 1 6 years; 
(xiii) s o fa r a s th e crimina l la w i s concerned , n o perso n shoul d b e 

required t o underg o medica l o r surgica l treatmen t i f i t i s 
against hi s religious beliefs to do so, and the appropriate age of 
personal decisio n shoul d b e 1 6 years; 

(xiv) a n offence directe d a t penalising conduct whic h causes death o r 
serious harm t o person s b y frightenin g the m t o such a n exten t 
that the y brin g thes e consequence s upo n themselve s shoul d b e 
enacted; 

(xv) i n th e la w relatin g t o abortio n an y belie f o n th e par t o f th e 

137 



defendant shoul d b e require d onl y t o b e genuin e bu t no t 
necessarily objectivel y reasonable , i n accordanc e wit h genera l 
recommendations a s to belie f o n th e par t o f th e defendant i n 
the crimina l law . 

(i) ther e should b e no statutory definitio n o f rape. I n a charge of 
rape th e Crown shoul d continu e t o bea r th e onus o f provin g 
beyond reasonabl e doub t tha t th e accuse d ha d unlawfu l 
sexual intercours e wit h a  perso n withou t he r consent , 
knowing tha t sh e is not consenting , o r bein g recklessl y indif -
ferent a s to whethe r sh e is consenting o r not; 

(ii) th e statutory presumptio n tha t a  boy under 1 4 years of age is 
incapable o f committin g rap e shoul d b e abolished ; 

(iii) a  husban d shoul d b e indictabl e fo r rap e upo n hi s wif e 
whenever the act alleged to constitute the rape was committed 
while th e husband an d wif e wer e livin g apar t an d no t unde r 
the sam e roof , notwithstandin g tha t i t was committed durin g 
the marriage ; 

(iv) ther e shoul d b e created a  specific crim e relatin g t o penetratio 
per os  wher e suc h ac t i s performe d upo n a  perso n wh o 
submits unde r forc e o r b y fea r induce d b y threat , o r wh o is 
asleep o r rendere d incapabl e o f resistanc e throug h 
intoxication o r otherwise ; 

(v) excep t a s otherwis e expressl y provide d th e ag e a t whic h a 
person shall , fo r th e purpose s o f a  crimina l prosecution , b e 
capable o f consentin g t o sexua l intercours e o r to an act con -
stituting a n indecen t assault , shoul d b e 1 6 years; 

(vi) a  perso n age d 1 4 year s o r ove r shoul d b e capable , fo r th e 
purposes o f a  crimina l prosecution , o f consentin g t o sexua l 
intercourse (o r to an act constituting indecen t assault ) wit h a 
person wh o is not mor e tha n 5  years olde r tha n hi m or her; 

(vii) a  person under the age of 1 8 years should be incapable, fo r the 
purposes o f a  crimina l prosecution , o f consentin g t o sexua l 
intercourse (or to an act constituting indecen t assault ) with his 
or he r guardian , teacher , schoolmaste r o r schoolmistress , 
unless such guardian , teacher , schoolmaste r o r schoolmistres s 
is not more tha n 5  years older tha n th e ward o r pupil an d the 
ward o r pupi l i s aged 1 4 years o r over ; 

(viii) th e existin g la w shoul d b e repeale d an d b e replace d b y a 
section makin g i t an offence t o have sexual intercours e wit h a 
person know n t o the offender t o suffer fro m a  mental defec t 
or diseas e whic h render s hi m or he r incapabl e o f appraisin g 
the nature of his or her conduct and thus incapable of giving a 
true consen t t o sexua l intercourse ; 

(ix) a  person under the age of 1 8 years should be incapable, for the 
purposes o f crimina l prosecution , o f consentin g t o sexua l 
intercourse o r an act constituting a n indecent assaul t wit h his 
or her parent o r brother o r sister, but a person who has sexual 
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intercourse with , o r commit s a n ac t constitutin g a n indecen t 
assault upon , hi s brothe r o r siste r o f o r abov e th e ag e o f 1 4 
years should no t b e liable to prosecution i f such perso n i s not 
more tha n 5  years olde r tha n th e brothe r o r sister ; 

(x) specialis t polic e officer s wh o dea l wit h allege d rap e victim s 
should underg o a  cours e i n practica l psycholog y befor e 
appointment; 

(xi) ther e shoul d b e establishe d a  pane l o f doctor s (includin g 
women) on e o f who m shoul d b e selecte d t o examin e th e 
alleged victi m o f a  rape . Th e allege d victi m shoul d b e 
examined b y a  woma n docto r i f sh e s o elects ; 

Non-medical us e of drug s 
The South Australia n Roya l Commission o n Non-Medica l Dru g Us e 
of Drug s i n Sout h Australi a ha s presente d it s Repor t t o th e Sout h 
Australian Governmen t [als o se e (1979) 5  C.L.B. 563] . 

The Roya l Commissio n ha s recommende d tha t peopl e charge d 
with possessin g illega l drug s shoul d appea r initiall y befor e a  three -
member dru g pane l a t a  private , informal , hearing . I t recommende d 
that ne w dru g assessmen t an d ai d panel s b e modelle d o n th e ai d 
panels befor e whic h juvenil e offender s appea r i n Sout h Australia . 

The dru g panel s woul d determin e whethe r crimina l prosecutio n 
should proceed . 

"If th e pane l decide s tha t a  prosecutio n shoul d no t proceed , i t 
should conside r wha t treatmen t o r other action , i f any, i s required t o 
assist th e offender t o overcome the problems associated wit h hi s use 
of drugs" , th e Repor t o f th e Roya l Commissio n says . 

The panel s woul d hav e n o powe r t o forc e complianc e wit h thei r 
decisions, bu t coul d requir e th e offende r t o appea r an d giv e under -
takings for u p to six months. They woul d no t try to establish guil t o r 
innocence. Proceeding s woul d b e informal , wit h powe r t o hea r sub -
missions fro m a  perso n wh o ha s bee n treatin g o r counsellin g th e 
offender. Lega l representatio n i s no t recommended . 

In deciding wha t actio n shoul d b e taken, th e pane l woul d hav e t o 
take int o accoun t th e charge d person' s persona l circumstances , hi s 
suitability and willingness to undergo treatment o r other programme , 
and th e nee d t o protec t th e community . 

"In som e circumstance s prosecutio n wil l b e clearl y warranted, " 
the Repor t says , "Thi s migh t b e th e cas e wher e th e offende r i s 
charged wit h a  number o f offences o f which possession i s only one. " 
A firs t offende r wh o is an experimenta l use r of drugs and clearl y no t 
in nee d o f an y forma l treatmen t migh t b e though t t o warran t a 
caution o r advic e rathe r tha n th e stigm a o f a  conviction . 

"We emphasis e tha t no t al l offender s requir e treatmen t an d par t 
of th e panel's functio n i s to identify th e offenders wh o might benefi t 
from treatment, " th e Repor t says . 
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The Roya l Commissio n als o recommend s th e repea l o f legislatio n 
authorising th e compulsor y committa l o f drug-dependan t peopl e t o 
institutions. 
Police searches:  Specia l rule s fo r investigatio n an d arres t i n drug -
related matter s shoul d b e change d i n som e cases , th e Roya l 
Commission stated . 

Warrants fo r polic e to enter and search premises over drugs should 
be vali d fo r a  specifie d period , o f u p t o 1 4 days , instea d o f onl y 
during a  nominate d day . 

But warrant s t o ente r an d searc h premises , no w i n practice issue d 
by polic e officers , shoul d b e issued onl y b y a  magistrat e o r a  judge. 

However, th e Commission recommend s also that i n an emergenc y 
police should hav e the power t o enter an d searc h premise s without a 
warrant. Suc h situation s woul d includ e cases where entry i s required 
to preven t destructio n o f evidence . 

Although a t commo n la w a  perso n i s not require d t o submi t t o a 
search involvin g bodil y cavities , th e Commissio n sai d tha t "becaus e 
of th e technique s use d t o transpor t drug s illegall y w e are persuade d 
that ther e may be occasions when i t is necessary to conduct a  medical 
examination t o ascertai n i f a  suspec t i s carrying drugs. " 

Because sever e infringemen t o f persona l dignit y wa s involve d i n 
such searches , the y shoul d b e carrie d ou t onl y afte r arres t an d wit h 
the written consen t o f the person or after a  police officer ha s satisfie d 
a magistrat e tha t ther e wa s reasonabl e caus e fo r th e examination . 

Consolidation o f existin g control s ove r th e availabilit y an d us e of 
mood-altering drug s unde r th e Controlle d Substance s Ac t (S.A. ) i s 
recommended. 

In crimina l offences , magistrate s hearin g charge s o f supplyin g 
illegal drug s shoul d b e abl e t o impos e a  maximu m fin e o f $A2,000 , 
two years ' imprisonmen t o r both , an d b e abl e to refe r th e cas e t o a 
higher cour t i f a  mor e sever e penalt y i s warranted . 
Drug education:  A  complet e revie w o f schoo l an d communit y dru g 
education program s shoul d b e undertaken , th e Roya l Commissio n 
says. 

Education i n school s i s often see n a s th e answe r t o curtailin g th e 
spread o f non-medica l dru g use. But after evaluatin g drug-educatio n 
programmes i n Australi a an d oversea s th e Commissio n conclude s 
that th e norma l educatio n i s much les s effective i n changing behav -
iour relate d t o drug-taking than mos t peopl e realise. "Consequently , 
the notio n tha t drug-educatio n programm e ca n b e use d a s a  short -
term measur e t o reduc e markedl y th e numbe r o f youn g peopl e 
engaging i n illega l o r harmfu l dru g use is an over-simplif¡cation,' ' i t 
says. 

"Indeed, ther e i s evidenc e tha t certai n kind s o f dru g education , 
particularly whe n outsider s ar e brough t int o school s fo r 'one-nigh t 
stands', ca n actuall y encourag e youn g peopl e t o experimen t wit h 
drugs." 
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Drug education in schools should take place within a broad health-
education program . This would place the problem in wider perspec-
tive. 
Treatment: The Commission say s that treatmen t fo r drug s use is a 
far mor e complex issue than i s often thought . 

"The special problems include the difficulty o f defining what is to 
be treated, since the circumstances of persons requiring treatment fo r 
drug mis-us e are very different an d addictio n itsel f i s not a n easily 
diagnosed condition" . 

"It i s also difficult t o formulate gaols for treatment programs and 
to measure where programs are successful" . 

Abstinence fro m dru g use is often no t possibl e for addicts . Even 
more modest objectives , such as improved socia l participation, may 
prove elusive. 

In assessin g th e rol e of opiate-maintenanc e programs , th e Com-
mission say s tha t ther e ar e danger s i n prescribin g methadon e to o 
freely a s a substitute fo r heroin . 
Drug sales:  The Roya l Commissio n recommend s tha t compoun d 
analgesics, now sold over the counter, be available only on a doctor's 
prescription. 

The Royal Commission said: "The evidence strongly suggests that 
compound analgesic s containin g caffein e ar e widel y mis-used , th e 
habituating effect s o f caffeine bein g a likely facto r i n this". 

"There ar e adverse side effects o n the kidne y resultin g fro m th e 
use o f compoun d analgesics . Th e singl e analgesic s hav e thei r sid e 
effects too , bu t thes e ar e no t a s dangerous a s with th e compoun d 
analgesics". 

It says most people can be expected to obtain a s much pain relief 
by using a single as by using a compound analgesic . 

The Commission say s it has changed it s tentative opinion o n the 
need t o giv e th e retai l pharmacis t greate r contro l ove r th e dis -
tribution o f singl e analgesic preparations . 

It concludes now that the risks of present public use are not great 
enough to justify restrictin g thei r distribution t o retai l pharmacies . 

Australia- Decriminalisatio n of drunkenness and vagrancy 
Tasmania Th e Law Reform Commissio n of Tasmania (Repor t No. 3 of 1977) 

has made the following recommendations — 
(i) th e offences of being drunk and disorderly and of being drunk 

while in charge of any vehicle or animal, or when in possession 
of an y firear m an d ammunitio n o r o f an y othe r dangerou s 
weapon, shoul d remai n punishabl e offence s a s a t present ; 

(ii) ther e shoul d b e n o punishabl e offenc e o f bein g drun k an d 
incapable of taking care of oneself. Instead, persons who are 
drunk and incapable should be dealt with as set out in recom-
mendation (viii ) below; 
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(iii) sectio n 5  of th e Polic e Offence s Ac t shoul d b e amended t o 
provide for two categories of persons— 
(a) Thos e who are destitute, and 
(b) Thos e who are living upon money or property dishonestly 

obtained; 
(iv) bein g destitute shoul d no t be a punishable offence . Instead , 

such person s shoul d b e deal t wit h a s se t ou t i n recommen -
dation (viii ) below; 

(v) ther e shoul d b e a  ne w offenc e o f livin g upo n mone y o r 
property dishonestl y obtained , base d upo n th e reasonabl e 
belief of a police officer. Th e onus of showing that his money 
or propert y wa s obtaine d honestl y shoul d b e upo n th e 
offender, an d th e cour t shoul d tak e swor n evidenc e a s a 
matter of course; 

(vi) specia l institutions' should be established to provide tempor-
ary accommodation , treatment , diagnosti c an d therapeuti c 
services, an d othe r facilitie s fo r person s who are drunk an d 
incapable of taking care of themselves or who are destitute; 

(vii) unles s and until such institutions are established at appropri-
ate centres , 'place s of safety ' shoul d be designated t o which 
police officers ca n take drunk and destitute persons for pro-
tection. A t suc h places of safety person s will receive, at the 
least, accommodation fo r the night. I n addition, where such 
places ar e locate d i n urba n centres , the y shoul d b e abl e t o 
obtain treatment and counselling; 

(viii) th e machiner y provision s fo r dealin g wit h person s who ar e 
drunk an d incapabl e o r wh o ar e destitut e shoul d b e a s 
follows— 
(a) a  police officer shal l have power to arrest such a person 

and to convey him to 'an institution' or 'a place of safety ' 
provided tha t the police officer reasonabl y believe s that 
this course is necessary for the protection of such person, 

(b) suc h person may be lawfully detained at such institution or 
place o f safet y fo r a  perio d no t exceedin g twenty-fou r 
hours, 

(c) suc h person shall be released after a  maximum period of 
twenty-four hours ' detention unles s a  police office r ha s 
reasonable grounds for believing either that such person is 
then incapabl e o f takin g car e o f himsel f or  tha t h e i s 
alcohol or drug dependent or  he has no suitable accom-
modation to which to proceed. In either of such cases, the 
police officer shal l arrange for such person to be brought 
before the court without delay so that he can be heard and 
suitable arrangements made for any treatment and care, 

(d) n o complain t o r othe r for m o f documentatio n shal l b e 
necessary in order to bring such person before the court, 

(e) an y person detained under the above provisions may, if he 
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so desires , appl y t o th e cour t i n a  summar y wa y fo r a 
determination o f hi s case , notwithstandin g tha t h e ha s 
been release d afte r a  maximu m perio d o f twenty-fou r 
hours' detention , 

(f) wher e such person appear s before th e court, unde r eithe r 
(c) or (e ) above, i t shall, wherever practicable , be consti-
tuted b y a  magistrat e sittin g alone . N o publicit y shal l b e 
given t o th e proceeding s befor e th e cour t excep t a t th e 
express request of such person or any person appearing on 
his behalf ; 

(ix) leavin g a n institutio n o r plac e o f safet y whils t unde r lawfu l 
detention shoul d b e mad e a n offence punishabl e i n the ordi -
nary way . 

Austral ia— Prostitution—th e alternative s 
Victoria Th e Victoria n Ministe r fo r Socia l Welfar e ha s issue d a  pape r advo -

cating compulsor y healt h check s fo r prostitutes , a  brothe l ta x an d 
special traffic control s in "red light* * areas. The paper also canvasses 
the possibility o f sanctionin g solicitin g i n bars and restaurants , usin g 
ex-prostitutes i n welfar e wor k an d askin g customer s t o produc e 
medical certificates . 

The paper , "Prostitution—th e Alternatives" , discusse s th e 
options o f prohibiting , suppressing , decriminalisin g an d legalisin g 
prostitution, an d coincides with the Victorian Government' s plan s to 
introduce highe r penaltie s an d toughe r plannin g control s i n legis -
lation. 

The discussio n pape r admit s tha t existin g legislatio n "doe s no t 
come t o grips " wit h man y problem s an d "canno t b e considere d t o 
provide a n effectiv e contro l of...prostitutio n an d neithe r i s i t 
regarded a s generally enforceable" . I t says that restrictiv e definition s 
made i t difficul t t o prov e offence s an d wer e ofte n irrelevant . 
Further, i t was difficult t o prove prostitution was  taking place and t o 
trace "behind-the-scenes owners" , an d penaltie s did no t dete r illega l 
massage parlours . 

The pape r als o cite s inequities i n existing laws , such a s sexua l dis -
crimination agains t wome n an d th e fac t tha t th e prostitutes ' 
customers ar e no t prosecuted . Ther e was  als o th e questio n o f th e 
individual having the right t o determine what t o do with his/her ow n 
body. "Promiscuit y i n itsel f i s no t a n offence " i t says . "Shoul d 
promiscuity wit h paymen t the n b e considered a n offence? " I t coul d 
also b e sai d tha t prostitute s ha d a  righ t t o kee p someon e o n thei r 
earnings i f the y wante d to . 

The pape r state d tha t Polic e estimate d tha t ther e ar e 15 6 massage 
parlours, 12 2 escort service s involvin g 30 0 prostitutes an d 5 0 street -
walkers. I t say s there i s no reliabl e informatio n o n th e incidenc e o f 
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"pimps o r noons " an d paymen t o f mone y fo r protection . I t list s 
prostitution problem s a s publi c nuisance s (suc h a s offenc e adver -
tising, traffi c problem s an d gutte r crawling) , protectio n o f 
prostitutes, an d genera l publi c concer n (suc h a s organise d crime , 
drugs an d polic e corruption) . 

It say s ther e ar e fou r majo r option s open ; prohibition , aime d a t 
eliminating prostitutio n fro m Victoria ; suppression , aime d a t dis -
couragement bu t recognisin g prostitutio n wil l no t b e wipe d out ; 
decriminalisation, a  laissez-fair e polic y usin g onl y norma l busines s 
controls; an d decriminalisatio n wit h specia l controls . 

The pape r suggest s variou s action s th e Governmen t coul d take , 
and th e problems likely to be encountered. Fo r example, prohibitio n 
would driv e prostitutio n furthe r undergroun d an d suppressio n 
would maintai n prostitutio n "a s par t o f th e crimina l subculture" . 

The longest discussio n i s on regulatio n o r legalisation unde r whic h 
prostitution woul d b e decriminalise d i n par t o r whole , wit h certai n 
controls. 

Organ transplant s 
The Victoria n Governmen t ha s bee n urge d t o amen d th e State' s 
legislation o n orga n transplant s fro m bot h livin g an d dea d donor s [se e 
also (1980 ) 6  C.L.B. 320] . 

In a  Repor t prepare d b y a  Committe e heade d b y a  forme r Stat e 
Coroner, forme d t o examin e recommendation s b y th e Australia n La w 
Reform Commissio n o n huma n tissu e transplants , th e committe e ha s 
called o n th e Governmen t t o adop t th e Commission' s suggeste d 
definition o f death—viz : tha t a  perso n was  dea d afte r irreversibl e 
cessation o f al l brai n function s o r irreversibl e cessatio n o f bloo d 
circulation. 

The Repor t say s that th e Government shoul d integrate , i n one piece of 
legislation, law s on huma n tissu e transplants , pos t morte m examination s 
and th e donation o f vita l organs , and tha t relative s should no t b e able to 
thwart a  person' s wis h t o donat e hi s organ s o r tissu e afte r h e ha s died . 
Also, donatio n o f children' s non-regenerativ e tissu e an d organs , suc h a s 
kidneys an d lungs , shoul d no t b e allowed . 

The Repor t point s ou t tha t fou r existin g Act s i n Victori a d o no t dea l 
with problem s create d b y recen t medica l development s an d changin g 
community attitudes , an d tha t ther e i s a  ga p i n th e legislatio n o n th e 
position o f childre n a s donors , th e us e o f bodie s fo r research , an d th e 
determination o f death . 

The Stat e Ministe r fo r Healt h sai d th e propose d legislatio n gav e 
guidelines o n consen t fo r orga n transplants , fro m bot h liv e an d dea d 
donors, an d als o set s ou t procedure s fo r obtainin g consen t fo r pos t 
mortem examination s whic h tak e int o consideratio n th e wishe s o f th e 
deceased perso n befor e deat h an d th e wishe s of suc h a  person' s next-of -
kin. 

The Committee recommend s th e repea l of Victoria' s Medica l Act 195 8 
and th e Sal e o f Huma n Bloo d Ac t 1962 , and majo r amendment s t o th e 
Medical Practitioner s Ac t 1970 . 
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The Committee's major recommendation was that, under the proposed 
legislation, a  person's decisio n t o donate an orga n o r organs should b e 
respected afte r h e or sh e died. Now , i f a  close relative objected t o th e 
organs being removed, the wishes of the deceased could be ignored and 
no organ transplant woul d take place. 

The Committe e als o suggested a  number o f amendment s t o th e Law 
Reform Commission' s findings , includin g tha t th e donatio n o f non -
regenerative tissue by children shoul d be forbidden . 

Australia — Exemptio n from jury service 
Western Th e Law Reform Commissio n of Western Australia has published a 
Australia Workin g Pape r o n "Exemptio n fro m Jur y Service " (Projec t 

No. 71) , whic h discusse s th e issue s involved , set s ou t th e 
Commissions's provisional views , and call s for comments . 

The Workin g Pape r explain s tha t th e Stat e la w relatin g t o th e 
qualifications o f jurors , thei r mod e o f selection , an d th e righ t t o 
obtain exemptio n fro m jur y servic e i s contained principall y i n th e 
Juries Act 1957-76 . Th e existing legislation replace d th e Jury Act 
1898 an d introduce d a  numbe r o f importan t reform s i n th e la w 
making the electoral roll the basis for general liability for jury service 
instead o f a  lis t compile d b y th e polic e fro m amon g thos e wit h 
certain propert y qualifications . I t also abolished specia l juries, and 
gave women the righ t t o serve as jurors, whil e giving a woman the 
special privilege of cancelling her liability to serve by sending notice 
the Sheriff . 

The Workin g Pape r review s th e la w i n othe r jurisdictions , an d 
pays special attention to the law in England, Ne w South Wales [see 
(1978) 4 C.L.B. 234] and Victoria. I t notes that in these jurisdictions 
the notion of exemption from jury service has been replaced by those 
of ineligibilit y an d righ t t o b e excused . Person s whos e occupatio n 
involves them in the administration of law and justice are declared to 
be ineligible to serve , examples being members of the judiciary and 
police an d priso n officers . Thos e whos e occupatio n i s suc h tha t 
interruption o f i t fo r jur y servic e coul d undul y inconvenienc e o r 
harm th e publi c ar e given th e righ t t o b e excused, example s bein g 
members of emergenc y services and doctors. 

The Commission considers it to be axiomatic that the obligation to 
serve as a juror should b e spread as widely and fairly as practicable 
throughout th e community. A person should not be freed fro m th e 
responsibility of jury service, or denied the right to serve, except fo r 
good reason. No one should be freed from jury service simply for the 
purpose o f avoidin g wha t migh t b e seen a s a  tiresome duty , o r t o 
avoid som e mino r inconvenienc e t o th e perso n concerne d o r th e 
public. I n th e Commission' s view , a  perso n shoul d b e denie d th e 
right t o serv e o n a  jury , o r free d fro m th e responsibilit y o f jur y 
service, only if he or she -
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(a) i s not a  fi t perso n t o serv e a s a  juror , 
(b) i s involve d i n th e administratio n o f la w an d justic e t o suc h a n 

extent as to make it inappropriate tha t he or she should serve as a 
juror, 

(c) perform s dutie s o f suc h a  natur e tha t interruptio n t o the m fo r 
jury servic e woul d caus e seriou s inconvenienc e o r undu e 
personal hardshi p t o an y othe r person , 

(d) woul d suffe r undu e persona l hardshi p i f require d t o serv e a s a 
juror. 

The Commissio n suggest s tha t th e la w a s t o jur y servic e shoul d 
neither discriminat e agains t wome n no r favou r them . Accordingly , 
the present righ t o f a  woman t o cancel her liability to serve should b e 
abolished. I n it s plac e shoul d b e a  provisio n entitlin g pregnan t 
women an d person s wh o ar e carin g fo r childre n o r fo r age d o r sic k 
persons t o excusa i a s o f right . 

The Commissio n als o consider s that , sinc e a  coroner's jury coul d 
return a  verdict upo n whic h th e coroner coul d foun d a n orde r tha t a 
person b e committe d fo r trial , th e classe s o f perso n wh o shoul d b e 
ineligible fo r jury servic e in respect o f crimina l an d civi l trials should 
also b e ineligible i n respec t o f coroners ' juries . There also seemed t o 
be no reaso n wh y the classes of perso n wh o should hav e the right o f 
excusai i n respec t o f crimina l an d civi l trial s shoul d no t als o b e 
entitled t o b e excuse d fro m servic e o n a  coroner' s jury . 

The Workin g Pape r list s thos e who m i t suggest s shoul d b e 
ineligible fo r jur y service , an d thos e wh o shoul d b e entitle d t o b e 
excused fro m suc h service , a s follow s -

Persons ineligible  for jury  service 
Parliament 
Members an d officer s o f th e Legislativ e Assembl y 
Members an d officer s o f th e Legislativ e Counci l 
The Parliamentar y Commissione r fo r Administrativ e Investigation s 

Law 
Judges, Stipendiar y Magistrates , Judges ' Associate s an d usher s 
Justices o f th e Peac e 
Sheriffs officer s an d cour t bailiff s 
Legal practitioners , enrolle d i n th e Rol l o f Practitioner s pursuan t t o th e 

Legal Practitioner s Ac t 189 3 

Government 
The Commissione r o f Polic e an d al l person s unde r hi s direction an d contro l 
The Directo r o f th e Departmen t o f Correction s an d al l officer s unde r hi s 

direction an d contro l 
Members o f th e Parol e Boar d 
Officers unde r the jurisidiction o f the Attorney General (excluding officers o f 

the Lan d Title s Offic e an d Publi c Trus t Office ) 
Officers o f th e Departmen t fo r Communit y Welfar e 
Officers an d temporar y employee s employe d i n th e Roa d Traffi c Authorit y 
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Incapacitated Persons 
Persons incapacitated by reason of infirmity of mind or body from discharg-

ing the duties of jurors 
Commonwealth Officers 
Persons exempt unde r the Commonwealth Jur y Exemptio n Ac t 1965 

Persons with  the  right  to  be  excused  from jury  service 
Emergency Services 
Persons actually engaged on Civi l Emergency Services 
Officers an d members of permanen t fir e brigades 
Health 
Medical practitioners , dentists , veterinarians , psychologists , nurse s an d 

chiropractors registere d a s such according to law, if actually practisin g 
Pharmaceutical chemist s registere d a s suc h accordin g t o law , i f actuall y 

engaged in business 
Staff o f th e Derby Leprosariu m 
Staff o f menta l hospital s 
General staf f o f hospital s and home s for age d persons 
Commerce and Industry 
Harbour an d marine pilots 
Masters, officers an d members of crews of vessel s actually tradin g 
Inspectors of Mines 
Mining managers and engine-drivers on mines in which not less than ten men 

are engaged i n mining operations 
Pilots, navigators and radio operators of commercia l aircraf t 
Family 
Pregnant wome n 
Persons who have the full-time care of children under the age of 1 4 years or 

of persons who are aged or in ill-health 
Religion 
Ministers of religion 

B a r b a d o s Repor t o f th e Nationa l Commissio n o n th e Statu s o f wome n i n 
Barbados 
The Nationa l Commissio n o n th e Statu s o f Wome n i n Barbados , 
appointed i n 197 6 wit h wid e rangin g ter m o f reference , ha s no w 
presented it s mos t comprehensiv e Report . It s 1,461-pag e Repor t 
examines th e historica l background , traditiona l attitudes ; wome n 
and th e law; education; wome n an d employment ; health ; th e family ; 
women and th e church; and politics ; and the media; the contribution 
of women , an d abortion . 

Included amon g it s 21 2 recommendations , an d o f particula r 
interest t o lawyers , are — 
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(liii) tha t an y proposa l t o chang e th e existin g abortio n la w i n a 
more permissiv e directio n shoul d contai n provision s no t 
only fo r providin g a n abortion servic e but fo r mountin g a n 
anti-abortion educatio n programme ; 

(liv) tha t befor e attemptin g t o chang e th e abortio n la w effort s 
should b e mad e t o ensur e tha t th e contemplate d chang e 
represents th e collective nationa l desir e and tha t th e natio n 
is mad e full y awar e o f th e possibl e consequence s o f it s 
choice; 

(lv) tha t th e servic e shoul d permi t abortio n o n th e sol e reques t 
of wome n u p t o th e twelft h wee k o f pregnancy ; 

(lvi) tha t beyon d twelv e weeks , abortio n shoul d b e permissibl e 
under specifie d conditions ; 

(lvii) tha t i n the case of those under 1 8 years, those over 40 years, 
and thos e wit h fou r o r mor e children , indication s fo r 
termination o f pregnancie s beyon d twelv e weeks should b e 
liberally interpreted ; 

(lviii) tha t where medical termiantion o f pregnancy beyond twelv e 
weeks involve d hig h medica l risk , possibl y death , t o th e 
mother, th e consent o f at least one parent o f minors and th e 
spouse/partner o f olde r wome n shoul d b e obtained ; 

(lix) tha t abortion s onl y b e performe d b y a  registere d medica l 
practitioner; 

(lx) tha t a  counsellin g mechanis m shoul d b e include d i n th e 
service fo r wome n wh o wis h t o b e aborte d beyon d th e 
twelfth wee k o f pregnanc y (Thi s ma y b e achieve d b y 
referral fro m th e docto r t o a  specia l socia l servic e agenc y 
followed b y a delay of not less than three and not more than 
seven day s befor e th e abortio n i s performed . Thi s i s t o 
give th e woma n a  chanc e t o weig h th e advantage s an d 
disadvantages o f havin g a n abortio n befor e makin g a  fina l 
decision); 

(lxi) tha t consideratio n shoul d b e give n t o th e devisin g o f a 
system t o ensur e tha t abortion s ar e no t performe d o n 
pregnant Wome n wh o ha d a n induce d abortio n withi n th e 
previous si x months ; 

(lxii) tha t provisio n fo r adequat e an d up-to-dat e recor d keepin g 
should b e made ; 

(lxiii) tha t th e servic e shoul d b e availabl e i n th e followin g 
places— 
(a) separat e in and out-patien t facilitie s a t the Governmen t 

Hospital, 
(b) Governmen t clinic s operating out-patien t facilitie s wit h 

in-patient case s referre d t o th e facilitie s a t (a) , 
(c) th e Famil y Plannin g Associatio n - o n a n out-patien t 

basis wit h in-patien t case s referre d t o a t (a) , an d 
(d) privat e sector ; 
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(lxix) tha t medica l practitioner s an d auxiliarie s wh o objec t t o 
abortions o n th e ground s o f conscience , shoul d no t b e 
required t o work in any of the publicly provided facilities . 

One of the Commission has entered a minority report (principally 
in disagreement with the recommendation that grounds for abortion 
be widened) , an d th e Commission' s Chairperson , Ms . Norm a 
Monica Forde, has presented a separate statement which urges more 
wide-ranging refor m o f famil y an d othe r laws . I n particula r sh e 
would see the abolition of all the old common law actions which were 
designed t o protec t th e proprietor y right s o f th e ma n an d onl y in 
small measure and indirectly benefited the woman, such as breach of 
promise of marriage, jactitation of marriage, and loss of consortium. 

The thre e volume s o f th e Repor t ma y b e obtaine d fro m th e 
Barbados Government Printin g Office . 

Canada Committe e on the operation of the abortion law 
In 1969 the Criminal Code was amended to provide that an abortion 
could lawfully be performed by a qualified medical practitioner in an 
accredited o r approve d hospita l i f th e therapeuti c abortio n com -
mittee o f th e hospita l ha s issue d a  certificat e statin g tha t i n it s 
opinion the continuation of the pregnancy would or would be likely 
to endange r th e woman' s lif e o r health . I n th e perio d tha t ha s 
elapsed since this change in the law concern was expressed over the 
way the law was working. In view of the limited amount of factua l 
information availabl e the Government of Canada appointed a soci-
ologist, a physician and a lawyer to conduct a fact-finding stud y "to 
determine whether the procedure provided in the Criminal Code for 
obtaining therapeuti c abortion s i s operatin g equitabl y acros s 
Canada". Thi s group , th e Committe e o n th e Operatio n o f th e 
Abortion Law,  was under the chairmanship of Professor Robi n F. 
Badgley of the University of Toronto. The Committee was not asked 
to consider the merits of the abortion la w itself or to make recom-
mendations. The terms of Reference, which were intended to assist 
the Committee in its task, stated that it was to "make findings on the 
operation o f thi s law rathe r tha n recommendation s o n the under -
lying policy". 

The Committee visited many hospitals, surveyed their operations 
and staff, conducted a survey of doctors to ascertain their views and 
the exten t o f thei r experienc e wit h abortio n an d surveyed a s well 
nearly 5000 women who had obtained abortions. A Gallup poll was 
commissioned t o establish the knowledge and experience of adults 
and teenager s wit h induce d abortion , an d statistic s were obtained 
from abortio n centres in the United States to ascertain the extent to 
which Canadia n wome n wer e travellin g abroa d t o obtain termin -
ations. 
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The Committe e mad e a  number of findings on matter s within an d 
related t o it s terms of reference . Som e of the major finding s were -

(i) n o consensu s exist s fo r majo r change s i n th e la w -  mos t 
Canadians wer e neithe r i n favour o f removin g abortio n fro m 
the Criminal Code nor of refusing therapeuti c abortions unde r 
any circumstances . Thei r complain t wa s with the way the la w 
was working ; 

( ii ) th e la w is not operating equitably -  th e procedure provided in 
the abortio n la w fo r obtainin g therapeuti c abortion s i s no t 
operating equitabl y acros s Canada . Ther e ar e shar p dispar -
ities i n th e distributio n an d accessibilit y o f therapeuti c 
abortion service s an d unreasonabl e pressur e o n som e 
physicians an d hospitals . The burde n o f the inequitabl e oper -
ation o f th e abortio n la w tends to fal l o n women wh o are les s 
well educated , wh o hav e lowe r income s an d wh o liv e i n 
smaller centres or rural areas with no direct access to abortion 
services; 

(iii) th e abortio n la w itsel f i s not inequitabl e -  th e 196 9 amend -
ment to the abortion la w resulted in a sharp reduction in illegal 
abortions. I n addition , ther e wa s a  substantia l reductio n i n 
deaths resultin g fro m attempte d self-induce d o r othe r illegal 
abortions. Provincia l regulations and the practices of hospitals 
and th e medica l professio n rathe r tha n th e abortion la w itsel f 
have led to the inequities in its operation. The law is specific in 
setting ou t th e procedur e t o b e followe d t o obtai n a  thera -
peutic abortion and its definition o f guidelines is broad enough 
to accommodat e th e circumstance s unde r whic h i t migh t b e 
considered necessar y t o obtain a n induce d abortion ; 

(iv) th e abortio n la w limit s th e therapeuti c abortio n procedur e 
to hospital s accredite d b y the Canadia n Counci l o n Hospita l 
Accreditation o r approve d b y provincia l healt h authorities . 
While i n som e instance s hospital s o f eigh t bed s wer e 
accredited, additiona l provincia l requirement s fo r th e rate d 
bed capacit y of hospital s which are eligible t o establish thera -
peutic abortio n committee s varie d fro m a n undesignate d 
number t o 5 0 an d 10 0 beds. Ther e wer e a  numbe r o f othe r 
additional provincia l requirement s fo r eligibility . Take n 
together thes e requirement s se t b y provincia l healt h auth -
orities wer e a  major facto r whic h mad e a  sizeable numbe r o f 
general hospital s ineligibl e t o establis h therapeuti c abortio n 
committees. Whe n thes e requirement s wer e adde d t o th e 
established medica l custom tha t the therapeutic abortions ar e 
usually don e b y obstetrician-gynaecologists , th e numbe r o f 
hospitals eligible to do the abortion procedur e was effectivel y 
reduced t o two out o f ever y fiv e hospital s i n the nation ; 

(v) i n additio n t o the requirement s se t by provincial healt h auth -
orities mos t hospital s wher e abortion s ar e don e hav e devel -
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oped thei r ow n requirement s t o b e me t b y patient s prio r t o 
their application s bein g reviewe d b y therapeuti c abortio n 
committees. These requirements include one or more of: prio r 
consultations wit h one , tw o o r thre e physicians ; a  socia l 
service review ; a  residenc y requirement ; test s fo r congenita l 
deformities; contraceptiv e counselling ; th e consen t o f a 
spouse o r partner ; lengt h o f gestation ; o r interview s wit h 
patients b y member s o f th e therapeuti c abortio n committee . 
The us e o f thes e differen t requirement s mean t tha t som e 
women seekin g a  therapeutic abortio n ha d thei r application s 
speedily reviewed , whil e other s i n simila r circumstance s 
experienced considerabl e dela y o r ha d thei r application s 
rejected; 

(vi) dela y b y physician s i s increasin g ris k an d stres s -  o n a n 
average, women took 2.8 weeks after they first suspected they 
had becom e pregnan t t o visi t a  physician . Afte r thi s contac t 
had bee n mad e ther e wa s a n averag e interva l o f 8. 0 week s 
until th e operatio n wa s done . Thi s kin d o f dela y result s i n 
higher cost of health services, increases the stress on patients , 
and put s off th e abortion unti l late r i n the pregnancy with th e 
increased ris k thi s can entail ; 

(vii) ther e ha s been a n absence of detailed review s by provinces -
the abortio n la w makes provision fo r revie w of the operatio n 
of th e therapeuti c abortio n procedur e b y provincia l healt h 
authorities. Ther e hav e bee n n o detaile d review s b y th e 
provinces o f provincia l regulation s imposin g condition s fo r 
the establishmen t o f therapeuti c abortio n committees , th e 
hospital requirement s t o b e me t b y patient s befor e thei r 
applications wil l be reviewe d b y a  committee o r th e rang e of 
circumstances tha t ma y b e see n t o constitut e dange r t o a 
woman's health . Despit e nation-wid e medica l care insuranc e 
there i s a  financia l deterren t fo r som e wome n t o obtaining a 
therapeutic abortion . On e ou t o f fiv e wome n wh o ha d a 
therapeutic abortio n pai d extr a medica l fee s an d i n som e 
instances th e performanc e o f th e operatio n wa s contingen t 
upon paymen t o f th e extr a fees . Thes e charge s wer e no t 
evenly distribute d amon g al l abortio n patients , bu t affecte d 
most o f thos e wome n wh o wer e young , wer e les s wel l 
educated, o r wer e newcomer s t o Canada ; 

(viii) wome n are leaving the country to obtain abortions -  fo r every 
five wome n wh o obtained a n abortion i n Canada, a t least on e 
woman lef t th e countr y fo r thi s purpose . Abou t 960 0 
Canadian wome n obtaine d induce d abortion s i n 197 5 i n th e 
United States . Relativel y fe w Canadian women went to other 
countries fo r th e operation . Seve n ou t o f eigh t wome n i n a 
small grou p of Canadian wome n surveye d wh o had abortion s 
in th e Unite d State s woul d hav e preferre d t o hav e ha d a n 
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abortion i n Canada, i f they had known or had been told this 
option was available. Over half of these women said that their 
doctors fel t the y ha d littl e chance o f gettin g a n abortio n i n 
Canada, wer e morall y oppose d t o assistin g them , o r wer e 
unwilling to refer them to a hospital where this procedure was 
done in Canada; 

(ix) specia l treatmen t centre s are beneficia l -  ther e were fewe r 
risks fo r patient s a t hospital s whic h ha d develope d con -
siderable specialization in doing therapeutic abortions. When 
this situatio n ha s occurred i n the treatmen t o f othe r healt h 
conditions i n Canad a i t ha s o n occasio n resulte d i n th e 
establishment of special treatment centres. This trend toward 
the specializatio n o f abortio n treatmen t ha s alread y partl y 
evolved, althoug h i t ha s no t bee n formall y recognize d b y 
hospitals or provincial health authorities ; 

(x) famil y plannin g informatio n i s lackin g -  Canadian s lac k 
accurate informatio n abou t contraception . I n term s o f th e 
allocation of public effort an d resources, family planning has 
been onl y modestl y supported . Mor e mone y i s spen t o n 
paying for the treatment and care of women who have induced 
abortions than on ways of seeking a reduction in the number of 
abortions an d i n providin g mor e effectiv e programme s o f 
family plannin g an d se x education . Existin g se x educatio n 
courses in schools, the work of public health programs and the 
efforts o f voluntar y association s whe n considere d togethe r 
have had littl e impact on the population a s a whole; 

(xi) statistic s concernin g abortio n ar e inadequat e -  th e classifi -
cation system for abortion requires extensive review in light of 
the differen t purpose s fo r whic h informatio n i s compiled . 
There wer e almost a s many abortions in Canadian hospital s 
which wer e classifie d unde r othe r heading s a s ther e wer e 
therapeutic abortions. These other abortions varied consider-
ably in number among regions and different type s of hospitals. 
Information i s require d abou t th e us e o f contraceptiv e 
methods an d th e volum e o f induce d abortions . Greate r us e 
could be made of much of the information collecte d which is 
neither full y analyze d no r mad e public . Fulle r analysi s o f 
existing source s woul d provid e mor e informatio n fo r th e 
public o n th e operatio n o f th e abortio n la w an d th e healt h 
consequences of abortion. 

Sexual offence s 
The La w Refor m Commissio n o f Canad a ha s publishe d Workin g 
Paper No. 22 on "Sexual Offences". The Working Paper proposes a 
new formulation o f sexua l offences a s an alternative to the present 
provisions in the Canadian Crimina l Code . The Commission state s 
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that th e reformulatio n ha s tw o objectives : first , t o simplif y an d 
organise sexua l offences ; second , t o brin g th e la w mor e i n lin e with 
present values and attitude s towards sexual offences an d towards the 
use of th e crimina l law . 

The Commission' s principa l recommendation s ar e summarise d 
below— 

(i) tha t th e Crimina l Cod e provision s relatin g t o th e offenc e o f 
rape b e reformulated t o embod y th e notio n o f sexua l assaul t 
as i n th e following — 
(1) Ever y on e wh o ha s sexua l contac t wit h a  perso n withou t tha t 

person's consent i s guilty of an offence o f sexua l assault. 
(2) Fo r th e purposes o f thi s section "sexua l contact " include s any 

touching o f th e sexua l organ s o f anothe r o r th e touchin g o f 
another with one's sexual organs that is not accidental and that is 
offensive t o the sexual dignity of tha t person . 

(3) I n determinin g th e sentenc e o f a  perso n convicte d unde r thi s 
section, th e judg e shal l conside r al l o f th e circumstance s an d 
consequences o f th e offenc e includin g whethe r ther e ha s bee n 
penetration o r violence; 

(ii) tha t i f th e provision s agains t rap e a s presently define d i n th e 
Criminal Cod e wer e t o b e maintained , th e exceptio n whic h 
stipulates tha t force d sexua l intercours e betwee n spouse s i s 
not rap e should b e abolished i n regard to spouses who are no t 
cohabiting; 

(iii) tha t ss . 15 5 (buggery and bestiality ) and 15 7 (gross indecency) 
of th e Crimina l Cod e b e repealed . Instea d forcibl e bugger y 
and bestiality , a s well as gross indecency woul d fal l unde r th e 
proposed sexua l assaul t provisions , wit h th e gravit y o f thos e 
acts determined o n al l the circumstances and more specificall y 
on whethe r ther e ha s bee n penetratio n o r violence ; 

(iv) tha t s . 15 8 b e repeale d fro m th e Crimina l Code : sinc e th e 
exemptions outline d i n s . 15 8 relate t o ss . 15 5 and 15 7 which 
are t o b e abolishe d i n par t an d incorporate d int o th e sexua l 
assault provisio n i n part , th e sectio n become s superfluous ; 

(v) tha t the following reformulation o r a similar reformulation b e 
adopted regardin g sexua l relations with a  young person unde r 
fourteen year s o f age — 
(1) Ever y one who has sexual contact with a person under the age of 

fourteen year s is guilty of an offence . 
(2) Fo r th e purposes o f thi s sectio n "sexua l contact " include s any 

touching o f th e sexua l organ s o f anothe r o r th e touchin g o f 
another with one's sexual organs that i s not accidental . 

(3) I n determinin g th e sentenc e o f a  perso n convicte d unde r thi s 
section the judge shall consider all of the circumstances and con-
sequences o f th e offenc e includin g whethe r ther e ha s bee n 
penetration o r violence. 

(4) A n accused is not guilty of an offence unde r this section because 
he or she has sexual contact with a young person under the age of 
fourteen year s if , afte r th e exercis e o f du e diligence , proo f o f 

153 



which lies upon him or her, he or she believed the young person to 
be of the age of fourtee n year s or older ; 

(vi) tha t th e following reformulatio n o r a similar reformulation b e 
adopted regardin g sexua l relation s wit h a  person betwee n th e 
ages o f fourtee n an d eighteen — 
(1) Ever y one who has sexual contact wit h a young person fourtee n 

years or older bu t under eighteen years of age who is dependent 
upon him or her or under his or her authority but is not his or her 
spouse, is guilty of an offence wher e the sexual contact is caused 
by the exercise of suc h authority o r dependency. 

(2) Fo r th e purpose s o f thi s section "sexua l contact " include s any 
touching o f th e sexua l organ s o f anothe r o r th e touchin g o f 
another wit h one's sexual organs that i s not accidental . 

(3) I n determinin g th e sentenc e o f a  perso n convicte d unde r thi s 
section th e judg e shal l conside r al l o f th e circumstance s an d 
consequences o f th e offenc e includin g whethe r ther e ha s bee n 
penetration o r violence. 

(4) A n accused is not guilty of an offence unde r this section if , afte r 
the exercise of due diligence, proof of which lies upon him or her, 
he or she believed the young person t o be of the age of eighteen 
years or older ; 

(vii) tha t s . 146(2 ) o f th e Crimina l Cod e b e repealed . Instead , i n 
the absence of force , frau d o r exploitation, sexua l intercours e 
on th e par t o f adult s with fourtee n t o sixteen yea r old person s 
should continu e t o b e prohibite d a s contributin g t o juvenil e 
delinquency o r b e prohibite d elsewher e i n th e crimina l 
law; 

(viii) tha t s . 14 8 of th e Crimina l Cod e b e repealed. Instead , sexua l 
intercourse wit h a  mentall y handicappe d perso n woul d b e 
illegal onl y whe n tha t perso n wa s i n fac t incapabl e o f givin g 
valid consent. I n such a case, a charge would be laid under th e 
sexual assaul t provisio n o n th e basi s o f non-consent ; 

(ix) tha t ss . 151 , 152 , 153(l)(a ) an d (b) , an d s . 15 4 o f th e 
Criminal Cod e b e repealed . Instead , th e Commission' s 
reformulation woul d provid e fo r protectio n o f young person s 
under th e age of eighteen i n dependency situations . Fo r thos e 
whose employmen t opportunitie s ar e threatene d b y sexua l 
exploitation, regulatio n shoul d b e lef t t o labou r legislation , 
with action s an d referra l t o th e appropriat e Huma n Right s 
Commission; 

(x) tha t thos e offence s unde r th e Crimina l Cod e sub-headin g 
"Offences Tendin g t o Corrup t Morals " dealin g wit h 
defilement, corruptio n an d procurin g o f childre n woul d 
better b e deal t wit h unde r th e propose d federa l legislatio n t o 
replace th e Juvenil e Delinquent s Ac t a s wel l a s unde r 
provincial chil d welfar e legislatio n an d th e law s relatin g t o 
prostitution; 

(xi) tha t s . 14 2 b e retained , bu t tha t th e Crimina l Cod e b e 
amended s o as to restrict publicatio n o r broadcas t o f materia l 
likely to lea d member s o f th e public to identify a  rape victim , 
except wit h authorisatio n o f th e court , an d maintai n th e 
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anonymity of the accused unless he or she is convicted or the 
court otherwise authorises; 

(xii) tha t s. 14 7 of the Criminal Code be repealed. This exemption 
from crimina l responsibilit y i s unnecessar y i n th e ligh t o f 
present laws , whic h provid e tha t a  perso n unde r fourtee n 
cannot b e tried i n a criminal court ; 

(xiii) tha t s . 15 0 o f th e Crimina l Cod e b e repealed . Instead , 
incestuous behaviour would be prohibited under the reformu-
lations suggested in this Paper dealing with sexual assault and 
sexual relations with young persons; 

(xiv) tha t s . 16 9 of th e Criminal Cod e (dealing with indecen t act s 
calculated t o offend others ) be retained; 

(xv) tha t s . 17 0 o f th e Crimina l Cod e (dealin g wit h nudity ) b e 
retained; 

(xvi) tha t s . 171(l)(a) , (c) and (d) (causing a disturbance, obstruct -
ing persons in a public place and disturbing the peace), s. 172 
(obstructing clergy and disturbing a religious ceremony), and 
s. 17 4 (dangerous an d volatil e substances ) b e removed fro m 
the ambit of sexual offences and that the remaining sections in 
the Crimina l Cod e unde r th e subheadin g "  Disorderly 
Conduct'' b e reformulated th e better to reflect th e organising 
principle of safeguardin g publi c decency; 

(xvii) tha t s . 171(l)(b ) o f th e Crimina l Cod e (which prohibit s dis-
playing indecent exhibits) should be retained to be modified in 
consonance only with changes, if any, in the law of obscenity; 

(xviii) tha t s . 17 3 o f th e Crimina l Cod e dealin g wit h voyeuris m 
remain substantivel y unchange d bu t underg o sentencing and 
procedural reform to recognise the sexually compulsive nature 
of th e offence ; 

(xix) tha t s . 175(l)(e ) of th e Criminal Code be repealed subjec t t o 
provisions allowin g fo r a  cour t t o mak e a n orde r s o tha t a 
person convicted of a specific sexual offence ca n be restricted 
from acces s to certain specifie d publi c places . This order o f 
restriction shoul d b e of limite d duration ; 

(xx) tha t s . 195. 1 of the Criminal Code (dealing with soliciting fo r 
the purpose s o f prostitution ) appl y equall y t o me n an d 
women; 

(xxi) tha t should th e Juvenile Delinquents Act be replaced b y new 
legislation whic h doe s no t prohibi t contributin g t o juvenil e 
delinquency, suc h a  provisio n shoul d b e enacte d i n th e 
Criminal Code. 

Criteria for the determination of death 
The Law Reform Commission of Canada has issued Working Paper 
No. 2 3 under th e titl e "Protectio n o f Life : Criteri a fo r th e Deter -
mination o f Death" . Th e Pape r discusse s death bot h a s a medica l 
and lega l phenomenon , an d review s the experience o f th e U.S.A. , 
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Britain, France , Switzerland , Australi a an d th e provinc e o f 
Manitoba, i n thi s area . 

The Pape r include s extensiv e endnotes , a  selecte d bibliograph y 
and selecte d definition s o f deat h i n othe r jurisdictions . 

When discussin g possibl e solutions , th e Commission expresse s th e 
view tha t th e problem i s not purel y theoretical ; o n th e contrary, i t is 
of rea l an d practica l importance , n o less to the public and t o societ y 
at larg e tha n t o th e lawye r an d th e medica l an d healt h professional s 
who frequentl y mus t confron t i t in their professiona l lives . Whatever 
solution i s proposed ough t t o mee t certai n specifi c requirements . I t 
should b e flexible , allowin g fo r adaptatio n t o ne w development s i n 
law and medicine , and i t should try to reflect th e consensus of a  large 
segment o f publi c an d professiona l viewpoints , eve n thoug h th e 
prospect o f a  unanimousl y acceptabl e solutio n ca n b e discounted a s 
unlikely. Thre e type s o f approache s wer e possible — 
(a) treatin g th e tim e an d criteri a o f deat h a s a  purel y medica l 

problem, an d leavin g thei r determinatio n t o th e exclusiv e juris -
diction o f th e medica l profession ; 

(b) leavin g to th e case law the task o f gradually developin g coheren t 
criteria a s t o tim e an d determinatio n o f death ; 

(c) proceedin g directl y b y way o f legislatio n t o define th e criteria o f 
death, an d appl y the m i n th e adjudicatio n o f individua l cases . 

The Commission note s that thei r comparative review of experienc e 
in othe r jurisdiction s ha d reveale d tha t th e legislativ e o r regulator y 
solution seeme d t o hav e me t wit h approva l eve n i n jurisdictions lik e 
the U.S.A . an d Australia , o r Manitoba , wher e th e commo n la w 
tradition migh t hav e favoure d a  case-by-cas e approach . Moreove r 
the oppositio n t o legislativ e intervention , i n mos t cases , ha d bee n 
directed no t agains t th e principl e itsel f bu t agains t it s particula r 
formulations. I n other words , the discussion ha d no w centered mor e 
around th e conten t o f th e legislatio n tha n aroun d th e questio n o f 
whether o r no t legislatio n wa s required. Th e Commission's tentativ e 
view was that a  carefully drafte d legislativ e intervention, designe d t o 
meet specifi c an d clearly-define d objectives , wa s probabl y th e bes t 
alternative. It s psychologica l an d lega l effect s woul d b e to dissipat e 
fears share d b y doctors , othe r medica l personne l an d th e public . I t 
would als o eliminat e th e tension s betwee n th e insight s o f traditio n 
and th e imperative s o f contemporar y medicine . However , i t woul d 
be wrong t o op t fo r jus t an y typ e o f legislativ e interventio n wit h a n 
unspecified content . Th e parameter s o f th e solutio n mus t b e 
carefully se t ou t accordin g t o th e objective s an d th e genera l 
philosophy o f th e reform . 

The Workin g Pape r set s ou t (wit h a  detaile d commentary ) th e 
following objective s o f th e legislation th e Commission presentl y ha s 
in mind — 

(i) th e propose d legislatio n mus t avoi d arbitrarines s an d giv e 
greater guidanc e t o doctors , lawyer s an d th e public , whil e 
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remaining flexible  enoug h t o adap t t o medica l changes ; 
(ii) th e propose d legislatio n mus t no t attemp t t o solv e al l th e 

problems create d b y death , bu t onl y th e proble m o f establish -
ing criteri a fo r it s determination ; 

(iii) th e on e propose d piec e o f legislatio n mus t appl y equall y i n al l 
circumstances wher e a  determinatio n o f deat h i s at issue ; 

(iv) th e proposed legislatio n mus t recognis e only the standards an d 
criteria of death: i t must no t define the medical procedure to be 
used, no r the instruments o r procedures by which death i s to be 
determined; 

(v) th e propose d legislatio n mus t recognis e standard s an d criteri a 
generally accepte d b y th e Canadia n public ; 

(vi) t o remai n faithfu l t o th e popula r concept , th e propose d 
legislation mus t recognis e tha t deat h i s th e deat h o f a n 
individual person , no t o f a n orga n o r cells ; 

(vii) th e propose d legislatio n mus t no t i n practic e lea d t o wron g o r 
unacceptable situations ; 

(viii) th e propose d legislatio n mus t no t determin e th e criteri a o f 
death b y referenc e onl y o r mainl y t o th e practic e o f orga n 
transplantation. 

The Commissio n set s ou t it s provisiona l proposal s fo r refor m i n 
the followin g t e r m s -

The contemporar y an d share d conceptio n o f deat h i s no t a s fa r 
removed fro m medica l realit y a s i s sometimes believed . Deat h i s con-
sidered to be both the permanent and irreversible cessation of conscious 
and relationa l lif e o f whic h th e medica l ter m i s *  'irreversible coma" . 
Whole brain death is its sign. The difficulty i n a certain number of cases 
stems from a n apparent conflic t betwee n thi s state of fac t an d a  visual 
perception o f it . Fo r instance , a n irreversibl y comatos e patient , 
according to the Harvard test , can be considered dead even if stil l on a 
respirator an d thus showing signs of respiration whic h under other cir-
cumstances woul d b e tangible sign s o f huma n life . Ye t thes e sign s or 
movements ar e misleadin g fo r the y indicat e onl y a n "appearance " o f 
life. 

The cessation of conscious and relational life must be permanent and 
irreversible, corresponding fro m a  medica l poin t o f view , t o a  loss of 
consciousness an d th e absolut e inabilit y t o regai n consciousness . A 
patient unde r anaesthetic or with the symptoms of mere cerebral death, 
for instance , woul d no t fal l int o tha t category . I n the forme r cas e the 
patient ha s the capacity to regain consciousness . 

In the latter cas e despite symptoms of apparan t "brai n death " suc h 
persons wil l continue t o b e capable o f spontaneou s cardio-respirator y 
functions unti l th e centr e controllin g the m (th e brai n stem) , i s o r 
becomes irreversibl y damaged . I t woul d b e wron g t o conside r the m 
dead, eve n when i t i s certain tha t the y wil l never regain consciousness . 
The ambiguit y her e come s fro m a  misus e o f terminolog y an d o f th e 
terms "cerebra l death " an d "brai n death" . "Brai n death " i s not only 
the irreversible loss of conscious and relationa l abilitie s and functions , 
but als o th e permanen t cessatio n o f spontaneou s breathin g an d hear t 
beat. 
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However, th e simpl e fac t tha t residuar y electrica l activitie s ar e stil l 
maintained i n th e spina l cor d ha s neve r bee n considere d b y medicine a s 
an obstacl e t o th e declaratio n o f brai n death . Thes e spina l reflexe s ar e 
not included , a s medica l scienc e readil y accepts , withi n th e meanin g o f 
"brain death " a s w e understan d tha t ter m i n th e recommendatio n 
below. 

The legislatio n mus t dea l wit h concret e problems . Th e mos t frequen t 
one i s tha t o f irreversibl y comatos e patient s showin g n o sign s o f brai n 
life o r o f spontaneou s respirator y an d cardia c function s bu t wher e th e 
latter ar e assiste d b y moder n technology . W e believ e tha t legislatio n 
should addres s itsel f t o tha t specific  problem . Th e cas e i s one o f whol e 
brain death whic h cannot b e ascertained b y the usual method, tha t is , the 
cessation o f cardia c an d respirator y functions . 

Finally, as we have already discussed before , th e legislation should no t 
contain th e descriptio n o f th e medica l procedure s o r technique s fo r 
determining death . A t most , i t ca n includ e referenc e t o th e norm s 
generally accepte d b y contemporary medica l practice . 

Taking thes e factor s int o account , th e Commission make s the follow -
ing recommendations : 

(1) That  the  Parliament  of  Canada  adopt  the  following text: 
A person is  dead when  an  irreversible  cessation  of  all  that person's 

brain functions has  occurred. 
The cessation  of  brain  functions  can  be  determined  by  the 

prolonged absence  of  spontaneous  cardiac  and respiratory  functions. 
When the determination  of  the  absence of  cardiac  and respiratory 

functions is  made  impossible  by  the  use  of  artificial  means  of  sup-
port, the  cessation  of  the  brain  functions may  be  determined by  any 
means recognized  by  the  ordinary  standards  of  current  medical 
practice. 

(2) That  the  Government  of  Canada  enter  into  agreements  with  the 
Provincial Governments  to  insure  the  adoption  of  this  text  or  a 
similar one  throughout  the  country  for  all  legal purposes in  order to 
achieve suitable  uniformity. 

Sterilization and the mentally handicapped 
The La w Refor m Commissio n o f Canad a ha s publishe d Workin g 
Paper No. 24 on "Sterilization; Implication s for Mentally Retarded 
and Mentall y Ill  Persons" a s part o f it s Protection o f Lif e Series . 
[Working Pape r No . 2 3 in thi s series—"Criteri a fo r th e Determi -
nation of Death" was summarised at (1979) 5 C.L.B. 806.] An intro-
duction explains that in the Paper the Commission specifically deals 
with th e sterilizatio n o f tw o group s o f persons—thos e wh o ar e 
mentally il l an d thos e wh o ar e mentall y retarded . Thes e tw o 
categories o f person s wer e chosen a s the focu s o f th e Pape r fo r a 
number of reasons. First, because of a legislative history which par-
ticularly selecte d ou t thes e groups a s being exempt fro m otherwis e 
mandatory consen t requirements . Secondly , becaus e o f a  genera l 
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attitude toward s suc h person s a s bein g exclude d i n on e wa y o r 
another fro m th e right s an d responsibilitie s o f othe r member s o f 
society. An d thirdly , because of increased publi c concern abou t lac k 
of contro l o f th e reproductio n o f mentall y handicappe d person s 
consequent upo n th e adoptio n o f policie s o f deinstitutionalisation . 

The firs t sectio n o f th e Pape r examine s th e medical , social , an d 
legal definition s o f menta l illnes s an d menta l retardation . I n th e 
second sectio n th e position s tha t hav e bee n take n concernin g th e 
sterilization o f thes e group s ar e presente d alon g wit h a  detaile d 
examination o f th e social , bio-medical , an d mora l argument s tha t 
have bee n advanced . Th e issue s tha t ar e raise d b y non-consensua l 
sterilization are outlined in the third section , followed b y a discussion 
of whethe r ther e are conditions unde r whic h non-consensua l steriliz -
ation ca n b e justified fro m th e poin t o f vie w of th e criminal law . I n 
the final  sectio n o f th e Paper , legislativ e alternative s ar e analysed , 
and guideline s proposed . 

Set ou t below , i s th e Commission' s ow n summar y o f it s pro -
visional proposals — 

1. Tha t the legal basis for procedure s fo r sterilizatio n b e based on the 
following classifications : 
(a) Voluntary  therapeutic sterilization: thi s would be any procedure 

carried out for the purpose of ameliorating, remedying, or lessen-
ing th e effec t o f disease , illness , disability , o r disorde r o f th e 
genito-urinary system, and with the fully-informed consen t of the 
patient. 

(b) Emergency therapeutic sterilization: this would be the same pro-
cedure as in (a) (above) carried ou t i n a medical emergency and 
where the patient or next-of-kin i s unable to give consent. 

(c) Voluntary  non-therapeutic sterilization: this would be a safe and 
effective procedur e resultin g i n sterilizatio n whe n ther e i s n o 
disease, illness, disability, or disorder requiring treatment but the 
surgery i s performed , wit h th e fully-informe d consen t o f th e 
patient, for : 
(i) th e control of menstruation fo r hygieni c purposes; 
(ii) th e prevention of pregnancy in a female; and 
(iii) preventio n of ability to impregnate by a male. 

(d) Involuntary  non-therapeutic  sterilization:  thi s classificatio n 
would be for the same procedures as in (c) (above) but where the 
person is not competent to give consent. 

2. Tha t therapeuti c sterilization s fal l withi n th e broade r provision s 
respecting medica l treatmen t propose d i n th e La w Refor m Com -
mission's forthcomin g Workin g Pape r on treatment i n the criminal 
law. 

3. That , for the purpose of criminal law, mentally handicapped persons 
who understand the nature and consequences of the sterilization pro-
cedure an d ar e unde r n o coercion o r dures s shoul d hav e the same 
options to consent to , or to refuse, sterilizatio n a s other persons . 

4. That , fo r th e purpose of crimina l law, a judicial hearing be held to 
determine competenc e t o consen t t o sterilizatio n accordin g t o th e 
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following criteri a an d procedures : 
(a) a  hearin g b e initiate d t o ascertai n whethe r a n individua l ha s th e 

capacity to consent i f any one of the following circumstance s pre -
vail: 

(i) th e presumptio n o f a n individual' s capacit y t o consen t i s 
questioned; 

(ii) th e reques t fo r sterilizatio n ha s emanate d o r ca n b e pre -
sumed t o hav e emanate d fro m a  thir d party ; 

(iii) ther e i s an y indicatio n tha t th e individua l requestin g hi s o r 
her ow n sterilizatio n i s speciall y susceptibl e t o coercio n o r 
undue influenc e t o consen t t o suc h treatment . 

(b) th e hearing b e held i n the Unified Famil y Court ; however , i n th e 
absence of such a  court, i t be held in a superior, count y or distric t 
court; 

(c) th e findin g o f th e capacit y o f th e individua l t o consen t b e 
dependent o n th e individual' s abilit y t o understan d th e natur e 
and consequence s o f th e medica l procedur e o f sterilization ; 

(d) th e individua l b e represente d a t suc h hearing s b y a  perso n who , 
the cour t i s satisfied , wil l provid e independen t advocac y o n 
behalf o f th e individual ; 

(e) a  right of appeal to a superior appellat e court b e provided by law; 
(0 i f th e cour t rule s tha t a n individual' s decisio n t o b e sterilized o r 

not t o b e sterilize d i s valid , th e particula r choic e o f th e patien t 
may b e relie d upo n b y th e physicia n a s dischargin g hi s o r he r 
responsibility t o obtai n an d recor d th e prope r consen t o f th e 
patient accordin g t o usua l practice ; 

(g) i f th e cour t rule s tha t a n individua l i s incompetent , a n advocat e 
be appointe d b y th e cour t t o ac t o n behal f o f th e individua l fo r 
any sterilizatio n authorizatio n boar d hearing ; 

(g) al l findings , judgments , an d order s o f th e cour t i n competenc e 
hearings pertainin g t o sterilizatio n b e file d wit h th e sterilizatio n 
authorization board . 

5. Tha t i n any case where there is no valid consent and in the case of an y 
person younger than sixteen years, no non-therapeutic sterilization b e 
permitted excep t wit h lega l authorization provide d b y a board estab -
lished fo r tha t purpos e an d operatin g accordin g t o th e followin g 
criteria an d procedures : 
(a) an y perso n appearin g befor e th e boar d b e represente d b y a n 

independent advocat e judiciall y appointe d o r acceptabl e t o th e 
board; 

(b) th e boar d b e compose d o f a  multidisciplinar y tea m o f person s 
qualified t o evaluat e th e medical , social , an d psychologica l ben -
efits of sterilization to the individual and to determine if there is a 
compelling interes t t o justify th e operation ; 

(c) appointment s t o the board b e made by the provincial ministe r o r 
ministers responsibl e fo r th e mentall y handicappe d fro m a  lis t 
prepared b y th e governmen t authorit y responsibl e fo r person s 
who ar e minor s o r incompetent s i n th e applicabl e province ; 

(d) appointment s t o th e boar d include : 
(i) person s capabl e o f assessin g relevan t medica l an d psycho -

logical evidence ; 
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(ii) person s suc h a s advocate s capabl e o f assessin g socia l an d 
ethical evidence , an d la y person s wit h expertis e i n menta l 
handicap or human rights; 

(iii) a  lawyer with the jurisdiction to determine questions of law 
arising in any proceeding . 

(e) th e boar d b e require d t o ensur e tha t th e followin g minimu m 
criteria ar e establishe d befor e authorizin g a  sterilizatio n pro -
cedure: 
(i) th e individual is probably fertile, and there is some evidence 

to that effect ; 
(ii) th e individual is both of child-bearing age and sexually active 

and othe r form s o f contraceptio n hav e proved unworkabl e 
under th e particula r circumstance s o f eac h cas e o r ar e 
inapplicable so that pregnancy is a likely consequence; 

(iii) ther e is more compelling evidence than age or mental handi-
cap alon e tha t childbirt h itsel f o r childrearin g itsel f wil l 
probably hav e a  psychologicall y damagin g effec t o n th e 
individual; 

(iv) th e sterilization wil l no t i n itsel f caus e physical o r psycho-
logical damag e whic h wil l b e greate r tha n th e beneficia l 
effects t o the individual, based on a comprehensive medical, 
psychological and social evaluation; 

(v) th e views of the individual have been taken into account in 
the determination regardin g whether or not to sterilize; and 

(0 th e board be required to maintain a transcript of the proceedings 
and submit reasons for its decision including the basis of its con-
clusions of fac t an d consideration o f other alternatives , 

(g) a  right of appeal from th e decision of the board be provided by 
law on matters of both fac t an d law, 

(h) an independent , externa l evaluatio n o f th e sterilizatio n auth -
orization board s b e carried ou t ever y two years and th e evalu-
ation procedure s b e place d withi n th e jurisdictio n o f huma n 
rights commissions. 

Medical treatmen t an d crimina l la w 
The La w Refor m Commissio n o f Canad a ha s publishe d Workin g 
Paper No . 26 in its Protection o f Lif e Series under the title "Medica l 
Treatment an d Crimina l Law" . Th e Pape r point s ou t tha t a 
comprehensive stud y o f potentia l crimina l liabilit y fo r th e 
administration o f treatmen t ha d no t previousl y bee n undertaken . A 
preliminary examinatio n ha d reveale d a n anomal y betwee n a  plai n 
interpretation o f th e Canadia n Crimina l Cod e an d contemporar y 
medical practic e particularl y i n th e termina l treatmen t situation . 

In the Commission's vie w the criminal law provides a basic system 
of fundamenta l value s t o guid e huma n activit y an d i s thu s a  likel y 
instrument t o reflect  contemporar y socia l though t o n biomedica l 
issues. Concer n ha d bee n expresse d tha t advancin g technology , 
providing contro l ove r lif e an d death , coul d b e dictatin g th e 
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prerequisites t o treatment , rathe r tha n treatmen t bein g decide d o n 
the basi s o f individua l right s withi n a  contex t o f socia l review . 

The Pape r undertake s a  basi c examinatio n o f th e conten t an d 
policy of the present crimina l law as it relates to medical treatment. I t 
then evaluate s tha t polic y i n th e ligh t o f moder n though t an d 
development. Th e Commission favour s th e drafting o f a new offenc e 
for th e wrongful administratio n o f treatment, th e substance of which 
would b e base d o n th e recommendation s containe d i n th e Paper . 

The Commissio n thu s summarise s it s provisiona l recommend -
ations— 

In this Working Paper, the Law Reform Commission has primarily sought 
to preserve societal interests in the preservation o f life , health and personal 
integrity an d i n keepin g dynami c an d competen t healin g professions . 
Through a n examinatio n o f th e presen t la w and o f contemporar y medica l 
and ethica l standards , i t ha s bee n show n tha t th e crimina l la w doe s no t 
accurately reflect either the expectations that individuals have when they seek 
and receiv e treatment , o r th e assurance s o f immunit y tha t professional s 
desire before undertaking treatment. A reconciliation of this differential ca n 
be achieved throug h change s in the present la w according t o the followin g 
principles. 

The administration o f treatmen t b y qualified personne l i n the pursuit of 
continuing lif e an d healt h i s to be differentiated fro m othe r intrusiv e act s 
upon the body of another . The value of treatment make s its administration 
special among offences agains t the person. However, there is still the need to 
assure tha t thi s everyda y activit y b e performe d accordin g t o precis e an d 
ascertainable criteria i n the Criminal Code. 

Individual rights to security of the person and privacy must be protected by 
the requiremen t o f knowledgeabl e consen t an d recognitio n o f th e right t o 
refuse treatment. If, throug h either legal or factual disability, an individual is 
unable to consent, his/her interests must be fairly and accurately represented 
and protecte d accordin g t o usua l lega l procedures . However , ther e ar e 
situations, such as an emergency, when assisting personnel should be able to 
act to preserve life and health despite the absence of consent . 

The differentiation o f treatment from othe r offences agains t the person is 
based primaril y o n th e recognitio n o f th e competenc e an d hig h ethica l 
standards of our healing professions. At the same time, realistic expectations 
of standard s o f professiona l car e mus t b e implemented . Thi s involve s th e 
adoption of a flexible standard based on reasonableness and on the particular 
circumstances of each case. 

Because of th e dependence o f individual s upo n healt h car e services , th e 
legislators hav e th e obligatio n t o ensur e tha t essentia l need s wil l b e met , 
especially i f a n individua l i s unabl e t o secur e th e servic e himself . Thi s 
obligation has developed to professionals who willingly undertake to provide 
treatment; but the role of legislators continues. Thus, the Criminal Code has 
traditionally require d person s to provide treatment i f they have undertaken 
to do so or i f the y are responsible fo r disable d persons . These obligation s 
should be maintained and expanded, if necessary, to guarantee all Canadians 
a basic security of th e person. 

These broad principles may best be effectuated throug h implementation in 
the Criminal Code of the following recommendations : 
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(1) tha t th e administratio n o f treatmen t continu e t o b e regulate d b y th e 
Criminal Cod e bu t b e distinguishe d fro m certai n othe r act s o f 
application o f forc e whic h ar e considere d t o b e criminal ; 

(2) tha t th e concep t o f treatmen t b e recognize d fo r th e purpose s o f th e 
Criminal Cod e a s a  proces s oriente d toward s th e therapeuti c alteratio n 
of individua l healt h condition s resultin g fro m disease , illness , disabilit y 
or disorder ; 

(3) tha t treatment and non therapeutic interventions be distinguished b y the 
criminal law , th e forme r bein g considere d a s prim a faci e legal ; 

(4) tha t th e provision s o f th e Crimina l Cod e appl y t o non-therapeuti c 
interventions as for any other acts involving the application o f forc e and 
wounding, bu t tha t a  defenc e b e availabl e t o preven t certai n o f the m 
from constitutin g a  crimina l offence ; 

(5) tha t individua l consen t continu e to be recognized a s one of th e essential 
conditions o f th e legalit y o f th e administratio n o f treatment ; 

(6) tha t wha t constitute s a  legall y vali d consen t t o treatment , fo r th e 
purposes o f th e criminal law , b e determined accordin g t o the standard s 
evolved b y case law ; 

(7) tha t treatmen t shal l no t b e administere d withou t th e consen t o f th e 
individual treated , unles s ther e i s o r ha s alread y bee n a  findin g o f 
incompetence o r anothe r specifi c exceptio n recognize d b y law ; 

(8) tha t th e judicia l findin g o f incompetenc e b e mad e b y a  Superior , a 
District o r a  Count y Court ; 

(9) tha t decisions regarding non-therapeutic intervention s on incompetents , 
be mad e b y a  provincia l boar d establishe d fo r thi s purpose ; 

(10) tha t th e righ t o f a  competen t adul t t o refus e treatmen t b e specificall y 
recognized b y th e Crimina l Code ; 

(11) tha t treatmen t shal l no t b e administered agains t a n individual' s refusa l 
unless there i s a finding o f incompetenc e o r an exceptio n recognize d b y 
law; 

(12) tha t treatmen t ca n legall y b e administered t o an individua l withou t th e 
necessity o f obtainin g hi s consent , i n a  situatio n o f emergency , wher e 
that individua l i s incapable t o expres s hi s consent ; 

(13) tha t th e righ t o f a  competen t individua l t o refus e treatmen t i n a 
situation o f emergenc y b e recognized ; 

(14) tha t the acceptable minimum standard require d fro m a  qualified perso n 
in the administration o f treatmen t b e the knowledge, skil l and car e of a 
competent similarl y qualified perso n performin g th e same act i n simila r 
circumstances; 

(15) tha t th e standard o f reasonabl e knowledge , care and skil l recommende d 
above apply also in emergency situations , takin g int o consideration th e 
particular circumstance s o f th e case ; 

(16) tha t th e acceptable minimu m standar d fo r th e unqualified perso n i n the 
administration o f treatmen t b e tha t o f th e reasonable , ordinar y perso n 
and no t tha t o f th e qualifie d person ; 

(17) tha t wher e a  perso n hold s himsel f ou t a s havin g certai n qualification s 
and wher e th e publi c o r th e individua l treate d rel y o n thes e 
qualifications, tha t perso n b e judged accordin g t o th e standar d o f th e 
qualified perso n h e represente d himsel f t o be ; 

(18) tha t th e substanc e o f th e presen t provision s o f th e Crimina l Cod e 
concerning dutie s tendin g towar d th e preservatio n o f lif e b e retained ; 
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(19) tha t these provisions be extended to apply also where there is a danger 
of permanen t injur y t o a person's health ; 

(20) tha t the Criminal Code make separate provisions for the general duty of 
reasonable knowledge, care and skil l in the performance o f dangerous 
acts and fo r th e duty o f reasonabl e knowledge , car e and skill , i n the 
administration o f treatment b y qualified professionals ; 

(21) tha t th e duty o f reasonabl e knowledge , care and skil l apply upo n the 
undertaking of the administration o f treatment ; 

(22) tha t an exception to the duty to undertake or to continue a treatment be 
recognized when necessary resources are not available; 

(23) tha t the Criminal Code recognize the general duty to render assistance 
to a n individua l i n danger , wher e the lif e o r healt h o f tha t perso n i s 
seriously threatened an d th e circumstances are such tha t th e person is 
aware of the emergency and can provide immediate assistance without 
undue hardship to himself. 

Consent t o medica l car e 
The La w Refor m Commissio n o f Canad a ha s publishe d a  Stud y 
Paper i n it s Protectio n o f Lif e Serie s unde r th e titl e "Consen t t o 
Medical Care" . Chapter s i n th e Stud y dea l wit h th e doctrin e o f 
informed consent ; ho w ar e consen t i n th e medica l relationshi p an d 
the underlyin g principle s o f autonomy , inviolabilit y an d privac y 
affected b y "disability' ' o f th e patien t o r researc h subject ; an d 
criminal la w aspect s of  consen t t o medica l interventions . 

The majo r specifi c recommendation s mad e i n th e Pape r ar e thu s 
summarised b y th e author — 

A. At a  conceptual level 
1. That both criminal and civil law controls and remedies be retained 

in the area of consen t t o medical care. 
2. That the rights to autonomy and inviolability be distinguished fro m 

each other and recognized . 
3. That for the purposes of legal analysis and precedent, a distinction 

be mad e betwee n th e traditiona l doctrin e o f consen t an d th e ne w 
doctrine of "informed" consent . The latter being wider will encompass 
the former, thoug h the opposite proposition i s not true. 

4. Tha t a  distinctio n b e made betwee n th e patient' s consen t t o th e 
medical contract an d hi s consent t o medical care. 
B. At a  practical level 

1. Tha t th e genera l rul e shoul d b e tha t th e patient' s "informed " 
consent t o al l medica l procedure s mus t b e obtained . Thi s mean s tha t 
information abou t th e natur e o f th e propose d procedur e an d it s 
attendant risk s which a reasonable man in the patient's position would 
want to know, or which the doctor knows the particular patient would 
want t o know , mus t b e explaine d t o th e patient . I n genera l th e les s 
necessary the procedure and the greater the risks, the more stringent is 
the conten t o f th e dut y o f disclosure . Th e docto r ma y repl y o n th e 
patient's consen t a s bein g vali d i f ther e i s apparent , subjectiv e 
understanding o f thi s information b y the patient. 
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2. Tha t th e abov e genera l rul e ma y b e cu t dow n i n it s operatio n b y 
application o f th e doctrine o f "therapeuti c privilege" . Thi s mean s tha t 
in a  particula r cas e tellin g th e patien t some , o r all , o f th e informatio n 
required t o b e given unde r th e genera l rule , would , in  itself,  harm hi m 
physically o r mentally . I t i s not sufficien t fo r operatio n o f th e privileg e 
that th e require d disclosur e woul d affec t th e patient' s decision-making . 
Further, th e privileg e bein g a n exceptio n i s t o b e construe d narrowly , 
and being a justification th e burden o f proo f o f it s applicability i s on th e 
person relyin g o n it , namel y th e doctor . 

3. Tha t informatio n b e disclose d an d consen t obtaine d i n a s non -
coercive a  manner , languag e and situatio n a s is possible. Excep t i n ver y 
rare circumstances , deceptio n i s unacceptable. Further , ther e mus t b e a 
constant concer n t o protec t an d b e sensitiv e t o th e right s o f privac y o f 
the patient . 

4. Tha t bot h th e necessit y t o infor m th e patien t an d t o obtai n hi s 
consent b e seen a s continuing requirements . 

5. Tha t i t shoul d b e emphasize d tha t th e purpos e o f th e doctrin e o f 
"informed" consen t i s protection o f th e patient . 

6. Tha t i n lif e threatenin g situation s whe n th e patien t refuse s 
treatment, i t i s a  polic y decisio n a s t o whethe r th e requiremen t fo r 
consent shoul d b e dispense d wit h b y th e law . I n emergenc y situation s 
where i t i s impossibl e t o obtai n consen t a  defenc e o f necessit y shoul d 
apply. 

7. Tha t consen t b e regarde d a s a  necessary , bu t no t sufficient , 
justification fo r a  medica l intervention . 

8. Tha t consen t t o an y significan t medica l interventio n b e obtaine d 
before a  thir d part y witnes s an d b e evidenced i n writing . 

9. Tha t th e coercio n naturall y presen t i n th e doctor-patien t 
relationship, an d especiall y th e doctor-dying-patien t relationship , b e 
recognized. 

10. That wit h respec t t o consen t t o medica l intervention s o n children : 
(a) th e "mature-minor " rul e shoul d b e clearl y established ; 
(b) th e ter m "prox y consent " shoul d b e abandone d an d replace d b y 

either parenta l authorizatio n o r permission ; 
(c) th e paren t ma y consen t t o therap y o n th e chil d no t ye t withi n th e 

scope of th e "mature-minor" rule . The child shoul d hav e a righ t o f 
objection o r veto , bu t thi s ma y b e overridde n b y th e paren t wit h 
justification; 

(d) excep t i n extremely rar e circumstances a  paren t ma y no t consen t t o 
non-therapeutic, o r mor e tha n minima l ris k personall y non -
beneficial intervention s o n th e child ; 

(e) specia l protectio n mus t b e give n t o institutionalize d childre n wit h 
respect t o consen t t o medica l intervention s o n them . 

11. Tha t wit h respec t t o consen t t o medica l intervention s o n foetuses : 
(a) wher e therapy i s involved the same rules apply as for non-discernin g 

children; 
(b) wher e the intervention i s non-therapeutic fo r th e foetus bu t directe d 

at therap y fo r th e mothe r th e mother' s consen t i s adequate ; 
(c) i n all other cases any rules on consent should recognize the mother's, 

and possibl y a  medica l researc h physician's , conflic t o f interest . 
12. That wit h respec t t o consen t t o medica l intervention s o n menta l 

incompetents: 
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(a) thei r consent should be sought to the extent that they are capable of 
giving it; 

(b) i n case s wher e th e menta l incompeten t i s factuall y incapabl e o f 
consenting th e sam e rule s shoul d appl y a s suggeste d fo r non -
discerning children, including institutionalized children . 

13. That with respect to medical interventions on prisoners; 
(a) th e prisoners' "informed" consen t to all medical treatment must be 

sought. The only exception to treating a prisoner without consent is 
where he has a disease state threatening the health or well-being of 
other prisoners; 

(b) a  very high degree of care must be taken to counteract the coercive 
effects o n consent , o f th e institutionalizatio n an d deprivatio n 
suffered b y prisoners. 

Sanctity o f lif e 
The La w Refor m Commissio n o f Canad a ha s publishe d a  Stud y 
Paper as part of a  research project i t has undertaken on protection o f 
life issue s i n th e biomedica l context . Th e Paper , unde r th e titl e 
"Sanctity o f Lif e o r Qualit y o f Lif e i n th e Contex t o f Ethics , 
Medicine an d Law" , ha s been prepared b y Edward Keyserlingk , th e 
co-ordinator o f th e project . 

The autho r explain s that althoug h th e Paper i s written i n the con -
text o f a  la w refor m project , i t i s not primaril y a  lega l analysis , no r 
does i t make , a t leas t i n lega l language , specifi c la w refor m pro -
posals. It s purpose is that o f a  background paper , an d it s perspective 
is largel y ethica l (philosophica l an d religious) . I t seek s t o d o fou r 
things. Firs t o f all , t o describ e an d evaluat e fro m tha t ethica l per -
spective som e o f th e majo r view s and trend s today o n thos e relate d 
and somewha t elusiv e subject s o f "sanctit y o f life " an d "qualit y o f 
life" i n th e medica l context . Secondly , t o mak e som e reasone d 
choices and proposals . Thirdly , t o indicat e some of th e implication s 
and prioritie s of the ethical and value analyses and proposal s fo r la w 
and la w reform. Fourthly , t o indicat e and encourag e the interactio n 
of la w an d morals , ye t dra w attentio n a s wel l t o th e difference s i n 
perspectives an d priorities . 

Detailed conclusion s ar e containe d i n th e bod y o f th e 22 4 pag e 
study. Par t I V o f th e Pape r entitle d "Conclusions : Som e Prioritie s 
for Publi c Polic y an d Law " i s set ou t below — 

Preamble 
(1) O n the one hand law is entitled to address itself to the issues dealt 

with in this paper. There are important individual and societal values to 
be underlined , right s an d dutie s t o b e protected , publi c debate t o b e 
invited and formal decision-making and conflict-resolution processe s to 
be used and evolved. All of these, in part at least, are the proper tasks of 
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the legislativ e foru m (Parliamen t an d Provincia l Assemblies ) an d o f 
legal justice (law s an d courts) . Th e forme r t o focu s publi c debat e an d 
formulate publi c policy , the latte r t o dramatize an d articulat e the ideal s 
of lega l justice—impartiality , objectivity , consistency , fairnes s an d 
equality. 

(2) Bu t o n th e othe r han d (a s note d i n th e Introduction) , th e mer e 
presence o f endangere d value s an d right s o r o f immoralit y doe s no t 
necessarily mea n i n ever y instanc e tha t la w shoul d b e brough t mor e 
directly and frequentl y int o play. I n some instances i t may be too blunt , 
too insensitive to better the situation. Mor e law and lega l process may in 
some instance s onl y furthe r bureaucratiz e an d depersonaliz e a  medica l 
system which , b y genera l consensus , ha s alread y gon e to o fa r i n tha t 
direction. 

Wherever possibl e ther e shoul d b e roo m fo r bot h a n ethi c o f right s 
and a n ethi c o f responsibilit y i n an y la w refor m proposal . Th e genera l 
maxim tha t la w should pla y a  limited , "las t resort " rol e is applicable t o 
our issues . I n man y instance s ther e ma y b e people , processe s an d 
socializing agencie s a t mor e fundamental , mor e immediat e level s bette r 
able t o encourag e responsibilit y an d protec t th e right s i n question . 
About an y particula r medicall y oriente d issu e ther e i s therefor e som e 
onus o n legislator s an d la w reformer s t o establish no t onl y tha t thi s o r 
that particula r la w i s bette r tha n another , bu t tha t la w itsel f belong s 
here, i s likely t o d o a  bette r jo b tha n anothe r an d perhap s les s intrusiv e 
means o r a t leas t likel y t o pla y a  usefu l supplementar y role . 

(3) Whe n i t comes t o th e formulatio n o r re-formulatio n o f particula r 
public policies, laws or law reforms i n this area, an essential and primar y 
consideration i s th e determinatio n o f jus t wher e th e rea l proble m is , 
which particula r issu e should b e regulated o r legislated to best cope with 
a perceive d proble m an d endangere d rights , an d whic h issue s i f directl y 
regulated o r legislate d i n migh t actuall y finis h b y only furthe r deprivin g 
these o r othe r patient s o f th e ver y right s on e seek s t o bette r protect . 

(4) Legislatio n o r any other for m o f socia l policy enacted o r reforme d 
in any of the areas discussed in this paper, shoul d no t seek to provide fo r 
physicians a  for m o f "n o fault " immunit y fro m prosecutio n o r civi l 
suits. Eve n i f suc h legislatio n wer e feasible , i t would no t likel y promot e 
the hig h standar d o f car e encourage d b y continuin g t o allo w al l suc h 
medical decision-makin g t o b e reviewabl e b y courts , an d b y continuin g 
to allo w physician s (an d other s involve d i n thes e decisions ) t o b e 
responsible fo r thei r decisions and actions . Rather than seeking full lega l 
immunity, physician s shoul d continu e t o accep t th e responsibilit y o f 
sometimes allowin g a  patien t t o di e by ceasin g o r no t beginnin g useles s 
or burdensome-to-patien t treatment , an d a t othe r time s accep t th e 
responsibility o f no t neglectin g patient s who are treatable and able to be 
cared for , eve n thoug h thei r qualit y o f lif e i s minimal . I n an y clari -
fication o f responsibility and liability in these matters, it should be stated 
or assumed tha t the sanctity of lif e principle imposes a greater burden o f 
proof o n thos e wh o woul d allo w t o di e tha n o n thos e wh o woul d 
continue t o treat . 

(5) I n vie w o f th e fac t tha t thi s pape r wa s no t intende d t o b e a n in -
depth analysi s and evaluatio n o f existing law, the specifics whic h follo w 
are no t necessaril y mean t t o b e proposal s fo r la w reform . I n som e 
instances a t least , th e la w ma y alread y adequatel y reflec t th e (moral ) 
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concerns expresse d i n thes e specifics . Tha t i s fo r other s t o determine . 
They ar e offered onl y a s a summary an d selectio n o f som e of th e mora l 
considerations deal t wit h i n thi s paper , thos e whic h ough t t o b e centra l 
concerns i n publi c policy , la w an d la w refor m a s regards th e protectio n 
of bot h th e sanctit y o f lif e an d th e qualit y o f life . 

Specifics 
(1) Publi c polic y an d la w shoul d (continu e to) affirm an d protec t th e 

absolute value , equalit y an d "sanctity " o f huma n life , an d continu e t o 
prohibit (active ) euthanasi a fo r an y reasons . Bu t a t th e sam e time , i t 
should mak e explici t tha t wha t i t i s affirmin g an d protectin g i s th e 
absolute valu e o f huma n persona l life , o f persons . 

(2) Publi c polic y an d la w shoul d acknowledg e tha t sometime s deat h 
of th e perso n ma y an d wil l hav e t o b e establishe d b y a  qualit y o f lif e 
criterion, namel y tha t o f irreversibl e brai n deat h (eithe r o f th e whol e 
brain o r of the cerebral centres) . And thi s even though huma n biologica l 
life i n th e for m o f circulator y an d respirator y functio n continue , eithe r 
spontaneously (i n th e cas e o f cerebra l deat h only ) o r artificiall y (i n th e 
case o f whol e brai n death) . I t shoul d b e explicitl y affirme d tha t 
physicians hav e n o lega l liabilit y fo r no t initiatin g o r fo r ceasin g "life " 
saving or "life " supportin g treatmen t i n such cases of biologica l huma n 
life alone , assumin g o f cours e tha t al l th e necessar y test s hav e bee n 
carefully made . 

(3) Publi c polic y an d la w shoul d acknowledg e tha t eve n i n th e 
presence o f huma n persona l lif e ther e ca n exis t goo d qualit y o f lif e 
reasons fo r no t initiatin g o r fo r ceasin g medica l treatment . Applie d t o 
both competen t and-incompeten t patient s th e determinativ e criterio n i s 
the patient' s perspective , th e patient's benefit . I n th e case of competen t 
patients, the y shoul d b e fre e t o interpre t an d determin e wha t i s to thei r 
benefit b y themselves , refusin g treatmen t o n an y ground s the y wish . 
Decisions b y other s fo r incompeten t o r incoheren t patient s shoul d b e 
made accordin g t o th e "reasonabl e person " test , determinin g bot h 
whether th e treatmen t i s usefu l an d whethe r i t woul d occasio n seriou s 
patient-centered objection s o r burdens . Physician s wh o ceas e or d o no t 
initiate lif e savin g o r lif e supportin g treatmen t eithe r becaus e th e 
treatment i s no t useful , o r woul d occasio n a  seriou s patient-centere d 
objection, o r both , shoul d no t incu r lega l liability . 

(4) Bu t if quality of lif e criteria are to be given any normative value in 
public polic y an d la w fo r purpose s o f determinin g whethe r a  particula r 
medical treatmen t i s (o r was ) usefu l a s wel l a s no t excessivel y burden -
some to the patient, the n two serious dangers must be protected against . 
It is by no means certain that adequate protection can in fact b e included 
in suc h law s an d publi c policies . 

The first  danger would be to leave the term "quality of life" too vague 
and general , simpl y allowin g "reasonabl e medica l judgment" t o deter -
mine th e meanin g an d normativ e weigh t t o b e give n t o qualit y o f lif e 
factors i n give n cases . Unles s relevan t publi c polic y an d la w can articu -
late an d defen d som e substantiv e qualit y o f lif e criteria , th e mer e 
recognition o f suc h criteri a i n genera l withou t an y furthe r specificit y 
would probabl y b e a t bes t unhelpful , an d a t wors t dangerousl y vague . 

In othe r thoug h relate d matter s law s have usually bee n formulate d i n 
somewhat genera l terms , leaving i t to the particular professio n t o deter -
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mine an d ad d th e specific s t o genera l (legal ) standard s suc h a s 
"reasonable car e an d skill" . Bu t i n th e matte r o f qualit y o f lif e 
standards i n th e medica l context , thi s (traditional ) manne r o f formu -
lating relevant law would probably be inadequate. "Qualit y o f life" a s a 
norm fo r lif e an d deat h medica l decision-makin g i s too elasti c a  term , 
and to o muc h i n nee d o f publi c revie w an d contro l t o b e "legalized " 
without carefull y draw n definition s an d parameters . Whethe r law s ca n 
in fac t b e move d i n thi s directio n i n thi s matte r i s fo r other s t o decide . 

The second danger in such a recognition would be to articulate quality 
of lif e criteria whic h hav e not bee n purge d o f an y connotation o f socia l 
utility, relativ e wort h o r merel y subjectiv e considerations . Suc h criteri a 
would expos e incompeten t an d non-competen t patient s t o mor e risk s 
than benefits . Therefor e th e criteria shoul d no t onl y be  substantive, bu t 
as objectiv e an d patient-oriente d a s possible . 

The tw o criteria suggeste d i n thi s paper meri t consideration . Th e firs t 
considers th e patient' s capacit y t o experienc e an d relate . Th e secon d 
considers th e intensit y an d th e susceptibilit y t o contro l o f th e patient' s 
pain an d suffering . If , eve n wit h treatmen t an d lovin g care , a  reliabl e 
diagnosis an d prognosi s indicate s tha t ther e i s no t no w an d apparentl y 
never wil l be even a  minimal potentia l capacit y to experience and relate , 
or tha t th e leve l o f pai n an d sufferin g wil l b e prolonged , excruciatin g 
and intractable , the n an d onl y the n woul d a  decisio n t o ceas e o r no t 
initiate lif e supportin g o r lif e savin g treatmen t fo r a n incompeten t o r 
non-competent patien t b e beneficia l an d acceptable . 

(5) I t shoul d b e clea r an d explici t i n publi c polic y an d la w tha t al l 
patients have the righ t t o refus e treatmen t b y withholding consent , eve n 
if death wil l inevitably result . This applies to both competent and incom -
petent patients . Th e competen t shoul d mak e suc h decision s fo r them -
selves, and fo r the incompetent o r incoherent, a  previously chosen agent , 
family member , o r cour t appointe d guardia n (an d i n that orde r o f auth -
ority) woul d exercis e tha t righ t fo r them . Th e mere refusal o f a  "dying -
prolonging" treatmen t b y a  competen t patien t shoul d no t be  use d a s 
grounds fo r declarin g a  perso n incompetent . 

(6) I n th e cas e o f presentl y incompeten t o r incoheren t (bu t formerl y 
competent an d coherent ) patients , i t shoul d b e clearl y recognize d i n 
public policy and la w that thei r wishes regarding initiation, continuatio n 
or cessatio n o f treatmen t whic h wer e clearl y an d knowledgeabl y 
expressed whe n competen t an d coherent , ar e t o b e no w respected . 

(7) Since , a s this pape r ha s argued, medica l (curative ) treatmen t ma y 
be stoppe d unde r certai n circumstances , thoug h car e o r comfor t con -
tinue t o b e morall y obligatory , th e la w shoul d recogniz e an d defin e a s 
clearly a s possible the distinction betwee n wha t I  have called "(curative ) 
treatment" an d "(palliative ) care" . Clarit y i n this regard woul d mak e it 
possible to establish wit h (more) accuracy in what sort s of circumstance s 
it i s the physician' s dut y t o trea t a s wel l as care, and whe n n o such dut y 
to trea t exists , bu t onl y on e o f caring . 

(8) Knowledgeabl e an d informe d medica l decision s b y patient s o r 
proxies to initiate, continue or cease treatment o n the basis of qualit y o f 
life consideration s ar e impossibl e withou t ful l informatio n an d under -
standing as to the diagnosis, prognosis, risks and benefits involved . Suc h 
information an d understandin g i s obviousl y al l th e mor e crucia l i n 
decisions involvin g lif e supportin g o r lif e savin g treatment . Therefor e 
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any relevant public policies and legislation concerning medical decision-
making o f thi s natur e shoul d b e clea r an d unambiguou s a s t o th e 
patient's righ t no t onl y t o withhold consent , bu t als o t o b e full y an d 
clearly informed, and the physician's duty to so inform. When necessary 
of course, both the patient's right to be fully informed and the patient's 
right to withhold consent , wil l be exercised by a proxy (or proxies) fo r 
that patient . 

Canada —  Transexuai s and birth certificate s 
Manitoba The  Manitob a La w Refor m Commissio n ha s recommende d tha t 

transexuais born i n the province and certifiable i n their sex changes 
be grante d amende d birt h certificate s showin g thei r preferre d sex . 
The two-yea r stud y ha d bee n initiate d a t th e reques t o f transexuai s 
fearful tha t i f convicted o f a  crim e the y migh t b e sen t t o a  correc -
tional institut e fo r inmate s of a n inappropriat e sex . 

The Commissio n ha s suggeste d th e establishmen t o f a n a d ho c 
committee o f specialist s to prove th e gender o f an applicant . 

Limitation o f action s b y children an d disabled person s 
The La w Refor m Commmissio n o f Manitob a ha s publishe d a 
Working Pape r on "Limitatio n o f Actions by Children and Disable d 
Persons''. Th e Workin g Pape r deal s wit h th e followin g fou r 
inadequacies i n the province' s Limitatio n o f Action s Act (C.C.S.M . 
Cap.LI50) highlighted i n part by the decision of the Manitoba Cour t 
of Appea l i n Mumford  v . Children's  Hospital  of  Winnipeg  et  al 
[1977] 1  W.W.R. 66 6 (Man. C .A . ) -
(a) th e immunit y o f th e medica l professio n an d certai n othe r 

professions an d interes t groups from th e special protection give n 
to childre n an d disable d persons , 

(b) th e uncertai n duratio n o f th e extensio n permitte d b y thos e 
special provisions , 

(c) th e peculia r difficultie s o f applyin g th e specia l provision s i n th e 
case of disable d persons , 

(d) th e uncertaint y o f som e o f th e provision s relatin g t o 
discretionary tim e extension s unde r Par t I I o f th e Limitatio n o f 
Actions Act . 

The Commission' s provisiona l recommendation s ar e summarise d 
below -

(i) th e specia l tim e extensio n provisio n fo r childre n an d disable d 
persons containe d i n s . 9  o f th e Limitatio n o f Action s Ac t 
should b e extended t o apply to al l sections fo r persona l injury , 
whether covered b y s. 3(1) of the Act o r by the various statute s 
referred t o i n s . 6  o f th e Act , an d t o action s unde r th e Fata l 
Accidents Act ; 
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(ii) th e special time extension provisions for children and disabled 
persons containe d i n ss . 9  an d 58(1 ) o f th e Limitatio n o f 
Actions Act should be re-worded to ensure that an action may 
be commence d a t an y tim e durin g th e perio d o f infanc y o r 
disability; 

(iii) althoug h some members of the Commission would prefer tha t 
the special time extension provisio n fo r childre n an d disabled 
persons should b e discretionary, the majority ar e presently of 
the view that i t should remain an absolute right; 

(iv) ther e woul d b e littl e t o b e gaine d fro m permittin g potentia l 
defendants t o deman d th e commencemen t o f action s durin g 
the period o f infanc y o r disability ; 

(v) th e special time extension provisio n fo r childre n an d disable d 
persons should not be restricted to cases where the plaintiff i s 
not in the custody of a parent, guardian, committee or trustee; 

(vi) th e special time extension provision for disabled persons under 
s. 9  of th e Limitatio n o f Action s Act shoul d b e available fo r 
disabilities occuring during the normal limitation period as well 
as for those in existence when the cause of action arose; 

(vii) th e definition o f "disability " shoul d be expanded to cover all 
forms of menta l or physical impairment whic h render persons 
incapable or substantially impeded in the management of their 
affairs; 

(viii) th e discretionar y tim e extensio n provision s i n Par t I I o f th e 
Limitation o f Actions Act should be clarified t o ensure that a 
subjective standard i s applied by the courts in determining, in 
accordance wit h s . 21(7) , whethe r materia l fact s wer e within 
the knowledge of the plaintiff ; 

(ix) althoug h some members of the Commission believe that failur e 
to understan d one' s lega l right s shoul d b e treate d a s a 
"material fact " fo r th e purpos e o f a n applicatio n fo r a 
discretionary time extension under Part I I of the Limitation of 
Actions Act, the majority ar e presently o f th e opinion tha t i t 
should not . 

Mental health legislation 
The La w Refor m Commissio n o f Manitob a ha s publishe d Repor t 
No. 29 under the title "Emergency Apprehension , Admission s and 
Rights of Patient s under 'Th e Menta l Healt h Act"' . Th e Commis-
sion conclude s tha t la w of Manitob a i n this area, containe d i n the 
Mental Health Act (C.C.S.M., Cap.M.l 10) has many shortcomings. 
The Repor t make s reference t o the limited rol e of th e police in the 
administràtion o f thi s legislation and , i n general, the unsatisfactor y 
emergency apprehension procedure s i t now provides . I t touches on 
the rathe r extensiv e an d far-reachin g powe r o f th e Directo r o f 
Psychiatric Services ; th e limite d responsibilit y i n tor t o f hospita l 
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personnel; th e lac k o f attentio n t o th e civi l right s o f th e individual ; 
the possibility o f indefinite committa l which this legislation contains , 
and it s genera l inattentio n t o th e principle s o f natura l justice . 

The Repor t acknowledge s an d consider s th e view s of th e medica l 
profession a s they hav e thu s fa r bee n expresse d t o th e Commission . 
The Repor t compare s Manitoba' s Menta l Healt h Ac t wit h th e 
legislation i n Ontari o an d Alberta , a s wel l a s wit h tha t i n th e othe r 
Canadian province s an d som e America n jurisdictions . 

The Repor t state s tha t o n th e whole , th e Commissio n wa s 
impressed b y th e Ontari o an d Albert a statute s an d th e solution s i n 
them t o th e proble m o f reconcilin g th e interest s o f societ y i n pre -
serving safet y an d healt h an d safeguardin g th e libert y o f th e 
individual. Th e Commissio n believe d tha t wit h som e modificatio n 
such provision s woul d b e appropriat e fo r enactmen t i n Manitoba . 
The Ac t shoul d provid e som e periodi c o r easil y accessibl e revie w 
procedure, simila r t o that provide d i n Ontario. The criteria fo r com -
mittal shoul d b e made more precise ; and stric t tim e limits should b e 
set o n th e perio d o f confinement . Th e proposal s ar e intende d t o 
provide a  comprehensive schem e fo r (1 ) the admission o f person s t o 
mental institutions , (2 ) the periodic revie w o f thes e patients , an d (3 ) 
their release, the basis of which is a fair balance of the interests of th e 
mentally il l with thos e o f th e publi c a t large . 

The followin g i s th e Commission' s summar y o f thei r Report' s 
recommendations— 

1. A  person should be admitted to a psychiatric facility fo r compul-
sory observation and assessment , only upon: 
(a) th e medica l certificat e (calle d a  "Medica l Orde r fo r 

Psychiatric Assessment") of a  single medical practitioner o r 
psychiatric nurse duly qualified or registered to practise in the 
province; or 

(b) th e orde r (calle d a  "Judicia l Orde r fo r Psychiatri c Assess -
ment") of a  provincial court judge; or 

(c) th e emergency apprehension an d conveyance to the hospital 
by a peace officer designate d under the Criminal Code (called 
an "Emergency Police Apprehension fo r Psychiatri c Assess-
ment"). 

The procedur e fo r voluntar y admissio n t o a  psychiatri c facilit y fo r 
observation an d assessmen t shoul d b e handled b y the facility lik e any 
other voluntary admission . 

2. (a ) A  "Medica l Orde r fo r Psychiatri c Assessment " shoul d b e 
signed and dated by the practitioner or psychiatric nurse who 
personally examine d th e perso n name d i n it , n o late r tha n 
within seven days of the examination an d the medical order 
should cease to have any force and effect unles s it is presented 
to the hospital in question within seven days of the time of the 
signature of the practitioner o r psychiatric nurse. 

(b) Th e practitione r o r psychiatri c nurs e who signs a "Medica l 
Order fo r Psychiatri c Assessment " shoul d b e require d t o 
state his or he r belie f base d o n reasonable grounds that th e 
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person i n respec t o f who m th e orde r i s mad e 
(i) ha s threatene d o r attempte d o r i s threatenin g o r 

attempting t o caus e bodil y har m t o himself ; 
(ii) ha s behaved , o r i s behavin g violentl y toward s anothe r 

person o r ha s cause d o r i s causin g anothe r perso n t o 
fear bodil y har m fro m him ; o r 

(iii) ha s show n o r i s showin g a  lac k o f competenc e t o car e 
for himself , 

and i n addition , tha t th e perso n i s apparently sufferin g fro m 
mental disorde r o f a  nature or quality that i s likely to result in 

(iv) seriou s bodil y har m t o th e person ; 
(v) seriou s bodil y har m t o anothe r person ; o r 

(vi) imminen t an d seriou s physica l impairmen t o f th e 
person. 

(c) Th e practitione r o r psychiatri c nurs e wh o sign s a  "Medica l 
Order fo r Psychiatri c Assessment " shoul d b e require d t o 
state th e fact s upo n whic h he/sh e base s his/he r belie f a s 
above, tha t th e perso n i s apparentl y sufferin g fro m menta l 
disorder. Th e practitioner o r psychiatri c nurs e should als o be 
required t o distinguis h a s betwee n thos e fact s observe d an d 
those communicate d t o him/her . 

3. (a ) A  vali d an d subsistin g "Medica l Orde r fo r Psychiatri c 
Assessment" shoul d b e sufficien t authorit y fo r anyon e t o 
take th e perso n wh o i s the subjec t o f th e orde r int o custod y 
and t o conve y th e perso n t o a  psychiatri c facilit y forthwith . 

(b) Upo n receip t b y a  peac e office r o f a  vali d an d subsistin g 
"Medical Orde r fo r Psychiatri c Assessment" , th e office r 
should b e require d t o d o al l thing s necessar y t o tak e th e 
person wh o is the subject o f the order t o a  psychiatric facilit y 
forthwith. 

4. (a ) Whe n informatio n upo n oat h i s brought befor e a  provincia l 
court judg e o r magistrat e tha t a  perso n 

(i) ha s threatene d o r attempte d o r i s threatenin g o r 
attempting t o caus e bodil y har m t o himself ; 

(ii) ha s behave d o r i s behavin g violentl y toward s anothe r 
person o r ha s cause d o r i s causin g anothe r perso n t o 
fear bodil y har m fro m him ; o r 

(iii) ha s show n o r i s showin g a  lac k o f competenc e t o car e 
for himself , 

and i n addition , base d upo n informatio n befor e hi m th e 
judge o r magistrat e ha s reasonabl e caus e t o believ e tha t th e 
person i s apparentl y sufferin g fro m menta l disorde r o f a 
nature o r qualit y tha t likel y wil l resul t i n 
(iv) seriou s bodil y har m t o th e person ; 
(v) seriou s bodil y har m t o anothe r person ; o r 

(vi) imminen t an d seriou s physica l impairmen t o f th e 
person, 

the provincia l cour t judg e o r magistrat e shoul d be 
empowered t o issu e a  "Judicia l Orde r fo r Psychiatri c 
Assessment" o f th e person . 

5. Wher e a  peac e office r ha s reasonabl e caus e t o believ e tha t a 
person 
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(i) ha s threatene d o r attempte d o r i s threatenin g o r 
attempting t o caus e bodil y har m t o himself ; 

(ii) ha s behave d o r i s behavin g violentl y toward s anothe r 
person o r ha s cause d o r i s causin g anothe r perso n t o 
fear bodil y har m fro m him ; o r 

(iii) ha s show n o r i s showin g a  lac k o f competenc e t o car e 
for himself , 

and i n additio n th e office r i s o f th e opinio n tha t th e perso n i s 
apparently sufferin g fro m menta l disorde r o f a  natur e tha t likel y 
will resul t i n 

(iv) seriou s bodil y har m t o th e person ; 
(v) seriou s bodil y har m t o anothe r person ; o r 

(vi) imminen t an d seriou s physica l impairmen t o f th e 
person, 

and tha t i t woul d b e dangerous t o procee d fo r a  "Judicia l Orde r 
for Psychiatri c Assessment" , h e shoul d b e enable d t o mak e a n 
"Emergency Polic e Apprehension fo r Psychiatri c Assessment" o f 
the person . 

6. (a ) A  peac e office r wh o take s a  perso n int o custod y eithe r 
pursuant t o a  medica l order , judicia l order , o r emergenc y 
police apprehensio n fo r psychiatri c assessmen t shoul d b e 
required t o conve y th e perso n forthwit h t o a  psychiatri c 
facility fo r observatio n an d examination . 

(b) A  patien t wh o arrive s a t a  psychiatri c facilit y pursuan t t o a 
medical order , judicia l order , o r emergenc y polic e appre -
hension fo r psychiatri c assessmen t shoul d b e accepte d b y 
the facilit y fo r psychiatri c observatio n an d assessment . 

(c) A  peac e office r wh o take s a  perso n i n custod y t o a 
psychiatric facilit y shoul d b e required to remain at the facilit y 
and retai n custody o f th e person unti l the facilit y accept s hi m 
for observatio n an d assessment . 

7. (a ) A  perso n wh o arrive s a t a  psychiatri c facilit y pursuan t t o a 
medical order , judicia l orde r o r emergenc y polic e appre -
hension fo r psychiatri c assessmen t shoul d b e examine d 
forthwith upo n hi s arrival a t the facility , bu t i n any event no t 
later tha n withi n 4 8 hours, b y a  psychiatris t dul y qualified t o 
practise i n th e province . 

(b) Althoug h medica l officer s o n staf f a t psychiatri c facilitie s 
should b e empowere d t o detain , restrai n an d observ e a 
person onc e h e o r sh e i s admitted fo r assessment , n o genera l 
power shoul d b e investe d i n th e medica l personne l t o trea t a 
person durin g th e 48 hour perio d i n which he/she i s detained, 
except t o th e exten t tha t i t i s necessar y fo r th e purpos e o f 
relieving immediat e dange r t o th e admitte d perso n o r t o 
others, o r t o th e exten t tha t i t i s necessar y t o permi t th e 
required psychiatri c assessmen t t o b e made . 

(c) A  perso n who , followin g psychiatri c assessment , i s no t 
certified fo r admissio n t o th e facilit y eithe r a s a voluntary o r 
as a compulsory patien t i s to be released forthwith , bu t i n any 
event withi n 4 8 hour s o f hi s arrival . 

8. (a ) A s soon as possible after hi s arrival at a facility fo r psychiatri c 
assessment, a  perso n i s to b e advised , i n simple language , o f 
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his right s unde r th e legislation , i n particula r th e reason s an d 
period o f hi s detention , hi s righ t o f releas e an d hi s righ t t o 
apply t o th e provincia l Menta l Healt h Revie w Boar d fo r a 
review. Effort s t o contac t next-of-ki n shoul d b e require d t o 
be mad e a t thi s time , 

(b) A n interprete r shoul d b e provide d wher e ther e i s languag e 
difficulty. 

9. (a ) A  person ma y b e admitted t o a psychiatric facilit y a s a volun-
tary patien t wher e th e psychiatrist s conductin g th e 
examination fo r assessmen t ar e of th e opinion tha t h e suffer s 
from a  menta l disorde r o f suc h a  natur e tha t h e i s in need o f 
the treatmen t provide d i n th e facilit y an d tha t h e i s suitabl e 
for admissio n a s a  voluntar y patient . Th e metho d b y whic h 
the patien t arrive s a t th e psychiatri c hospita l shoul d no t 
determine hi s status . 

(b) A  voluntar y patien t shoul d hav e th e righ t t o b e discharge d 
within a  reasonabl e perio d o f tim e followin g hi s reques t fo r 
discharge unles s ther e ar e alread y i n existenc e a t tha t tim e 
two admission certificate s dul y completed fo r hi s compulsor y 
committal. Eigh t hour s would b e a reasonable perio d o f tim e 
in thes e circumstances . 

(c) Ever y member of the staff o f a psychiatric facility shoul d hav e 
the responsibilit y t o brin g t o th e attentio n o f th e 
Superintendent o f th e facilit y o r othe r medica l office r i n 
charge of th e psychiatric facilit y i n question ever y reques t fo r 
discharge whic h h e o r sh e receive s fro m a  voluntar y patient . 

10. A  perso n shoul d onl y b e admitte d t o a  psychiatri c facilit y a s a 
compulsory patient , o r alternativel y hi s admissio n shoul d b e 
extended onl y where , followin g separat e psychiatri c assessment s 
by them , tw o psychiatrist s dul y qualifie d t o practis e i n th e 
province, independentl y issu e thei r certificate s o f admissio n o r 
renewal, a s th e cas e ma y be . Psychiatrist s shoul d b e require d t o 
certify tha t i n thei r opinio n th e perso n i s sufferin g fro m menta l 
disorder of a nature that likely will result in serious bodily harm t o 
the person ; seriou s bodil y har m t o anothe r person ; o r imminen t 
and seriou s physica l impairmen t t o th e person unles s tha t perso n 
remains i n th e custod y o f th e hospita l an d tha t th e perso n i s no t 
suitable fo r admissio n o r continuatio n a s a  voluntar y patient . 

11. Ever y admissio n an d renewa l certificat e shoul d b e date d an d 
signed b y th e psychiatris t wh o issue s it . I n addition , eac h shoul d 
show th e dat e an d tim e tha t th e persona l examinatio n wa s mad e 
and th e facts upo n which th e psychiatrist forme d hi s opinion a s to 
the natur e o f th e disorder , distinguishin g th e fact s observe d b y 
him fro m th e fact s communicate d t o hi m b y others . 

12. (a ) Tw o certificate s o f admissio n shoul d b e sufficien t authorit y 
to detai n a  perso n a t a  psychiatri c facilit y fo r a  perio d o f n o 
more tha n on e month . 

(b) Certificate s o f renewa l t o exten d th e compulsor y confine -
ment beyon d on e mont h shoul d b e invali d unles s the y ar e 
issued withi n specifie d period s o f time . These period s shoul d 
be— 
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(i) withi n on e mont h fro m th e dat e o f th e person' s 
admission a s a  compulsor y patient , tha t is , withi n on e 
month fro m th e issuanc e o f th e tw o certificate s o f 
admission; 

(ii) withi n tw o month s fro m th e dat e o f th e firs t renewa l 
certificates; 

(iii) withi n thre e month s fro m th e dat e o f th e secon d 
renewal of th e certificates an d ever y renewal thereafter . 

13. A  compulsor y patien t whos e authorize d perio d o f detention , 
either o n admissio n o r renewal , ha s expired , shoul d thereupo n 
become a  voluntar y patient . Th e patien t an d his/he r neares t 
relatives shoul d thereupo n be  advise d o f th e change s i n his/he r 
status, an d th e patient' s righ t t o discharg e upo n eigh t hours ' 
notice. 

14. A  compulsory patien t whos e authorized perio d o f detention eithe r 
on admissio n o r renewa l ha s no t expired , shoul d nevertheles s b e 
continued a  a  voluntar y patien t where , i n th e opinio n o f th e 
attending psychiatrist , i t woul d be  appropriate . I n hi s case , th e 
certificates o f admissio n an d renewa l shoul d b e deeme d t o b e 
cancelled an d th e patient an d his/he r neares t relativ e should b e so 
advised. 

15. Upo n hi s admission an d late r upo n hi s continuation a s a compul -
sory patien t an d upo n ever y subsequen t extensio n o f hi s 
detention, a  patien t shoul d hav e th e righi , o n request , t o hav e a n 
independent assessmen t o f himsel f b y a  psychiatris t o f hi s ow n 
choice. 

16. (a ) Upo n hi s admissio n o r continuatio n a s a  voluntar y o r a s a 
compulsory patient , bot h th e patien t an d hi s neares t relativ e 
should b e informe d i n simpl e languag e o f th e reaso n fo r hi s 
detention. H e should als o be given a  written statemen t o f th e 
authority fo r hi s detention, th e period thereof , o f hi s right t o 
communicate wit h counse l an d th e Ombudsman , an d othe r 
appropriate parties , an d i n th e cas e o f a  compulsor y patien t 
his right t o an independen t psychiatri c assessment b y his own 
psychiatrist o r b y a  psychiatris t h e selects ; i n th e cas e o f a 
voluntary patien t hi s right t o request discharge . The existence 
of th e offic e o f th e "Patients ' Advocate " shoul d als o b e 
made know n t o al l patient s a t thi s time . 

(b) A  statemen t mad e t o a  compulsor y patien t shoul d als o 
include informatio n concernin g the existence and functio n o f 
the Revie w Board(s) , th e name an d addres s o f th e Chairma n 
of th e appropriat e board , an d th e patient' s righ t t o apply t o 
the Boar d a t specifie d interval s fo r cancellatio n o f th e 
admission o r renewa l certificate s the n i n force . 

(c) Th e information concernin g th e patient's right s which i s con-
tained i n a  writte n statemen t give n t o hi m shoul d b e 
supplemented b y posters on display in all psychiatric facilitie s 
in th e province . Th e poster s shoul d als o advertis e th e 
existence an d availabilit y o f Lega l Aid , th e Ombudsman an d 
the offic e o f th e Patients ' Advocate . 

17. (a ) A  Patients ' Advocat e shoul d b e availabl e i n al l psychiatri c 
facilities t o interced e i n matter s concernin g th e right s o f 
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mental healt h patients , suc h advocate s coul d possibl y be 
established throug h th e offic e o f th e Publi c Trustee . 

(b) Wher e a  perso n i s admitte d o r continue d a s a  voluntar y 
patient o r admitted o r continued a s a compulsory patien t i n a 
psychiatric facilit y th e medica l directo r o r othe r office r i n 
charge shoul d b e require d t o forwar d a  notic e i n writin g o f 
that fac t t o th e offic e o f th e Patients ' Advocate . 

(c) Wher e ther e i s a  conflic t o f opinio n a s betwee n th e 
psychiatrist a t a  hospita l an d a  psychiatris t selecte d b y a 
patient t o conduc t a n independen t psychiatri c assessmen t o f 
him, th e medica l directo r o r othe r office r i n charg e o f th e 
facility shoul d forwar d a  notic e t o tha t effec t t o the office o f 
the Patients ' Advocate . 

(d) A  notic e t o th e offic e o f th e Patients ' Advocat e shoul d 
contain informatio n advisin g th e advocate o f th e presenc e o f 
the patien t a t th e facility , th e dat e o f hi s arrival , th e dat e o f 
his admission, hi s status i n th e facility , a s wel l as other infor -
mation neede d t o facilitat e th e bringing b y the patient , o r th e 
advocate on hi s behalf, o f a n applicatio n fo r review , a  notic e 
for discharg e an d a  reques t fo r independen t psychiatri c 
assessment. 

18. (a ) Th e province should establis h a  Menta l Healt h Revie w Boar d 
for th e purpose o f hearin g and considering applications fro m 
compulsory patient s fo r th e cancellatio n o f admissio n o r 
renewal certificates . 

(b) I n additio n th e Menta l Healt h Revie w Boar d shoul d auto -
matically, a t leas t onc e a  year , revie w th e cas e o f ever y 
compulsory an d ever y voluntar y patien t wh o ha s bee n i n a 
psychiatric facilit y fo r a  yea r o r more . 

(c) Th e Menta l Healt h Revie w Boar d shoul d consis t o f on e o r 
more thre e membe r panels , th e member s o f whic h shoul d be 
appointed b y the Ministe r o f Healt h an d Socia l Developmen t 
for th e provinc e an d shoul d includ e a t leas t on e psychiatris t 
and a t leas t on e barriste r o r solicitor . 

19. Th e Commission i s unable to present a  majority recommendatio n 
on th e issu e o f membershi p o n revie w panels . W e therefor e 
suggest on e o f th e followin g be\adopted — 

19A. (a ) N o person who is serving as a member of the staff o f a  facilit y 
should be  eligible t o si t a s a  membe r o r alternat e membe r o f 
the revie w pane l whe n th e pane l i s considering th e cas e o f a 
patient o f tha t facility . 

(b) N o membe r o f th e Revie w Boar d shoul d si t o n a  pane l whe n 
the pane l i s considerin g th e revie w o f a  patien t o r forme r 
patient, clien t o r forme r clien t o r relativ e of a  member o f th e 
review pane l i n question . 

OR: 
19B. (a ) N o person wh o i s actively servin g as a member o f th e staff o f 

a facilit y shoul d b e eligibl e t o si t a s a  membe r o r alternat e 
member o f a  revie w pane l whe n th e pane l i s considering th e 
case o f a  patien t o f tha t facility . 

(b) N o membe r o f th e Revie w Boar d shoul d si t o n a  pane l whe n 
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the pane l i s considerin g th e revie w o f a  patien t o r forme r 
patient, clien t o r forme r clien t o r relativ e of a  member o f th e 
review pane l i n question . 

(c) Member s o f a  barrister and solicito r o r a psychiatrist's famil y 
should als o b e exclude d fro m sittin g o n a  pane l whe n th e 
panel i s considering the review of a  patient o r forme r patient , 
client o r forme r clien t o f th e barriste r an d solicito r o r 
psychiatrist i n question . 

OR: 
19C. (a ) N o perso n shoul d b e eligible t o si t a s a  membe r o r alternat e 

member o f a  revie w pane l whe n th e pane l i s considering th e 
review o f a  patien t wit h who m h e o r sh e i s acquainted . 

20. (a ) A  compulsor y patien t o r a  perso n o n hi s behal f shoul d hav e 
the righ t t o appl y t o th e chairma n o f th e Menta l Healt h 
Review Boar d fo r cancellatio n o f th e admissio n o r renewa l 
certificates unde r whic h authorit y h e i s detained , bu t h e 
should b e permitte d t o mak e n o mor e tha n on e applicatio n 
with respec t t o th e initia l admissio n an d t o eac h subsequen t 
renewal. 

(b) Withi n 2 8 day s o f th e receip t o f a n applicatio n b y th e 
chairman o r suc h longe r perio d a s th e Ministe r allows , th e 
review pane l appointe d t o hea r th e revie w shoul d hea r an d 
consider th e application . 

(c) Th e panel whic h hear s the review should b e required t o reach 
its decision withi n 1 4 days afte r completin g th e hearing . 

(d) Withi n seve n day s o f th e dat e o f it s decision , copie s o f th e 
decision o f th e revie w panel , includin g i n th e cas e o f a n 
adverse ruling , a  notic e regardin g th e righ t t o appea l th e 
decision, shoul d b e sent t o the applicant , hi s nearest relative , 
and th e offic e o f th e Patients ' Advocat e a s wel l a s t o an y 
other perso n intereste d i n o r presen t a t th e hearing . 

(e) A  decisio n o f th e Menta l Healt h Revie w Boar d shoul d b e 
binding upo n th e boar d o f th e facility . 

(0 A n appea l de  novo  fro m th e decisio n o f th e Menta l Healt h 
Review Boar d shoul d b e t o th e Count y Cour t a s o f right . 
Notice o f appea l shoul d b e give n withi n 2 8 day s o f th e 
decision an d ma y b e given b y the patien t o r someon e o n hi s 
behalf o r b y th e medica l superintenden t o r directo r o f th e 
facility. 

21. (a ) Th e hearings of the Mental Health Revie w Board should be in 
camera. 

(b) Th e patien t and/o r hi s counsel o r someon e o n hi s behalf, hi s 
family, an d a  representativ e o f th e facilit y shoul d howeve r 
have th e righ t t o b e personall y presen t a t th e hearing . 

(c) An y other person should b e admitted t o the hearing only with 
the prio r consen t o f th e panel . 

22. (a ) Th e patient o r hi s representative should receiv e a summary o f 
the contents of th e medical record s and o f th e reasons fo r hi s 
continued detentio n withi n a  reasonabl e tim e i n advanc e o f 
the hearin g o f a  revie w panel . 

(b) I n additio n t o th e provisio n o f a  summary , a  patient' s lega l 
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counsel o r othe r representativ e shoul d hav e acces s withi n a 
reasonable tim e i n advanc e o f th e hearing , t o al l o f th e 
patient's medica l histor y an d record s a t th e facility . 

(c) Al l th e patient' s medica l histor y an d record s relatin g t o hi s 
admission an d detentio n a t th e facilit y shoul d be  provided t o 
the Menta l Healt h Revie w Boar d withi n a  reasonabl e tim e in 
advance o f th e hearing . 

23. Notic e o f th e date o f a  hearing should b e given t o the patient , hi s 
nearest relative , counse l an d th e Patients ' Advocat e withi n a 
reasonable tim e i n advanc e o f a  hearing . 

24. A  patient shoul d hav e reasonable opportunity t o present evidenc e 
at th e hearing . 

25. Th e Commission i s unable to present a  majority recommendatio n 
on th e issu e of fre e communication . W e therefore sugges t on e o f 
the followin g alternative s b e adopted — 

25A. A  patient i n a psychiatric facility shoul d have an unrestricted righ t 
to communicat e i n writin g an d n o communicatio n whic h i s 
written b y a  patien t o r sen t t o a  patien t shoul d b e opened , 
examined, withhel d o r delayed . 

OR: 
25B. (a ) Communication s writte n b y o r t o a  patien t i n a  psychiatri c 

facility b y o r to — 
(i) a  barriste r o r solicitor ; 

(ii) a  membe r o f th e Menta l Healt h Revie w Board ; 
(iii) a  membe r o f th e Legislativ e Assembly ; 
(iv) a  membe r o f th e Parliamen t o f Canada ; 
(v) th e Ombudsman ; 

(vi) th e Patients ' Advocate ; 
(vii) th e Publi c Trustee ; o r 

(viii) a  psychiatris t dul y qualifie d t o practis e i n Manitoba , 
should no t b e opened , examined , censored , withhel d o r 
delayed. 

(b) An y othe r communicatio n writte n b y o r t o a  patien t shoul d 
be subjec t t o b e opened , examined , censored , withhel d o r 
delayed onl y wher e th e office r i n charg e o f a  psychiatri c 
facility o r othe r perso n actin g o n hi s instruction s ha s 
reasonable ground s t o believ e tha t th e content s woul d 

(i) b e unreasonably harmfu l o r offensiv e t o the addressee ; 
(ii) prejudic e th e bes t interest s o f th e patient ; 

(iii) interfer e wit h th e treatmen t o f th e patient ; o r 
(iv) caus e th e patien t unnecessar y distress . 

(c) Wher e the officer i n charge of a psychiatric facilit y censor s or 
withholds th e deliver y o f a  communicatio n eithe r fro m th e 
patient o r t o th e addressee , a  copy o f th e origina l communi -
cation shoul d thereupo n immediatel y b e delivere d t o th e 
office o f th e Patients ' Advocat e whos e responsibilit y i t 
should b e t o determin e th e questio n o f delivery . 

(à) Wher e a  communicatio n i s no t release d t o th e patien t o r 
forwarded t o th e addresse e a s a  resul t o f th e orde r o f th e 
Patients' Advocate , i t shoul d b e returne d t o th e sender . 

26. (a ) A  patien t wh o i s in a  psychiatri c facilit y o n a  voluntary basi s 
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should b e permitted t o vot e i n provincia l an d municipal 
elections. 

(b) A  patient wh o is in a psychiatric facilit y o n a compulsory 
basis shoul d no t be permitted t o vot e i n provincia l and 
municipal elections. 

27. Al l controversial, experimental or surgical psychiatric procedures 
should be subject to independent review before they are permitted 
whether o r no t the patient i s voluntar y o r compulsor y and 
whether or not h e appears to give his consent. 

28. Th e Commission is unable to present a majority recommendatio n 
on wha t for m independen t revie w shoul d take . W e therefore 
suggest one of the following alternative s be adopted— 

28A. An y treatment o f a controversial, experimental or surgical nature 
should be subject to review by a court before it may be performed. 

OR: 
28B. An y treatment of a controversial, experimental or surgical nature 

should b e subject to review by the Mental Healt h Revie w Board 
before i t may be performed . 

29. (a ) Wher e a  compulsor y patien t object s t o drastic treatmen t 
other tha n treatmen t o f a  controversial , experimenta l or 
surgical nature , th e treatment i n question shoul d no t b e 
performed unles s it is recommended followin g independen t 
assessment b y a psychiatris t selecte d o r approve d b y th e 
patient or his representative . 

(b) Wher e the psychiatrist wh o conducts the independent assess-
ment doe s no t recommen d th e treatment , th e attending 
psychiatrist wh o propose d th e treatment shoul d forwar d a 
notice of these facts to the Mental Health Review Board for a 
hearing. 

30. A  person who is a voluntary patient in a psychiatric facility should 
have th e absolute righ t t o consen t o r refus e t o consen t t o 
treatment of any kind. 

Canada — Healt h car e and th e consent o f minors 
Saskatchewan Th e Law Reform Commissio n o f Saskatchewa n ha s published a 

paper entitle d ''Tentativ e Proposal s fo r a Consen t o f Minor s t o 
Health Care Act". Th e proposals were prepared b y the research staf f 
of th e Commissio n an d hav e bee n tentativel y adopte d b y the 
Commissioners. Commen t an d criticis m i s invited. 

The pape r discusse s th e present la w i n the Province an d review s 
relevant legislatio n i n England , Britis h Columbia , Ontari o and 
Québec. I t also comment s upo n proposal s fo r reform mad e by the 
Alberta Institut e o f La w Reform an d Research , an d upo n th e 
Medical Consen t o f Minors Ac t adopte d an d recommended b y the 
Uniform La w Conference of Canada. I t is noted tha t a statute in that 
form ha s been enacted , wit h on e minor departure , onl y i n Ne w 
Brunswick. 
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A draf t Bill , whic h woul d reflect  th e Commission' s tentativ e 
proposals i s include d i n th e paper . Th e Commissio n explain s it s 
approach i n th e followin g manne r -

(i) teenager s today hav e adopted a  lifestyle involvin g travel , livin g 
away fro m hom e an d generall y enjoyin g mor e freedo m tha n 
their counterpart s o f earlie r generations migh t hav e wished fo r 
or coul d hav e imagined . A t th e sam e time , th e notio n o f 
parental authorit y ha s bee n undergoin g change ; 

(ii) th e ag e o f 1 6 i s no t withou t legislativ e foundatio n i n th e 
Province. The Famil y Services Act 197 3 sets 1 6 years as the age 
limit fo r neglecte d children . A s well , 1 6 year old s ca n legall y 
leave school , validl y driv e a n automobile , an d receiv e socia l 
assistance a s a n adult . I t would , therefore , appea r reasonabl e 
that teenager s 1 6 years o f ag e an d olde r shoul d b e capabl e a t 
law o f consentin g t o thei r ow n healt h care ; 

(iii) whil e it is hoped tha t physicians , i f asked t o provide health car e 
for a  patien t unde r th e ag e o f 16 , woul d see k th e patient' s 
permission t o consul t wit h hi s o r he r parents , i t mus t b e 
recognised tha t ther e will be situations where patients below the 
age of 1 6 years wil l be unwilling, o r unable , t o obtain parenta l 
consent. I n such cases , the continuing healt h an d well-bein g of 
the patien t unde r th e ag e o f 1 6 should b e paramount . I f th e 
physician i n consultatio n wit h anothe r physicia n i s o f th e 
opinion tha t th e unde r 1 6 year ol d i s mature enoug h t o under -
stand th e nature and consequences o f the health care to be pro-
vided, the n parenta l consen t shoul d no t b e necessary , unles s a 
court decree s otherwise. I n those cases where the under 1 6 year 
old i s no t sufficientl y mature , the n parenta l consen t mus t b e 
sought o r a  court orde r obtaine d dispensin g with suc h consent ; 

(iv) i n recommendin g th e enactmen t o f th e Consen t o f Minor s t o 
Health Car e Ac t i n th e for m proposed , a n attemp t ha s bee n 
made t o provid e legislatio n tha t clarifie s th e law , recognise s 
that al l minor children hav e a right t o adequate health car e and 
guarantees olde r minor s a  righ t o f privacy . 

Consent o f minor s t o healt h car e 
The La w Refor m Commissio n o f Saskatchewa n ha s publishe d a 
Report unde r the title "Proposals fo r a  Consent o f Minors to Healt h 
Care Act" . Th e Commission' s 197 8 workin g pape r o n th e subjec t 
was note d a t (1979 ) 5  C.L.B. 466 . 

The Commission explains that thei r original intention i n proposing 
a statute was to fix the age 1 6 years as the age at which persons could 
consent t o thei r ow n healt h care . Afte r furthe r consideratio n an d 
taking int o accoun t th e publi c respons e t o thei r tentativ e proposals , 
the Commission decide d agains t recommendin g either a fixed ag e fo r 
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a minor's consent or the necessity of a second opinion as to a minor's 
capacity. Instea d th e Commissio n has , i n redraftin g th e propose d 
statute, condifie d existin g commo n law . However , sinc e th e 
Commission remaine d o f th e opinio n tha t i n matter s o f a  minor' s 
health care the paramount consideration i s the welfare of the minor, 
the Report proposes a procedure for th e judicial determination o f a 
minor's capacity to consent t o health care . The Commission point s 
out tha t th e recommendatio n fo r widenin g th e ambi t o f e x part e 
orders for the purpose of the Act to allow a mature minor to consent 
to his or her own health care without parental notification ma y be an 
extension o f th e present law. 

Under the Commission's draf t Ac t i t is declared that — 
(i) a  minor who has the capacity to understand and appreciate the 

nature an d consequence s o f healt h car e propose d t o b e 
provided t o him or her may consent t o that healt h care; 

(ii) an y mino r wh o i s capabl e o f consentin g t o hi s o r he r ow n 
health car e i s capabl e o f consentin g t o healt h car e fo r an y 
minor child in his or her custody; 

(iii) n o consent is required for health care for any minor where it is 
necessary i n a n emergenc y t o mee t a n imminen t ris k t o th e 
minor's life or health . 

There woul d b e provision fo r e x parte applications t o th e cour t 
(with n o righ t o f appea l agains t th e decisions given) by " a perso n 
with sufficient interest " fo r an y of th e following orders— 
(a) t o declar e tha t a  mino r ha s th e capacit y t o understan d an d 

appreciate the nature and consequences of health care proposed 
to be provided t o him or her; or 

(b) dispensin g with the required consent ; o r 
(c) prohibitin g th e healt h car e wher e tha t perso n ha s reasonabl e 

grounds t o believ e tha t th e mino r lack s th e capacit y t o 
understand an d appreciate the nature and consequences of tha t 
health care. 

The draf t Ac t als o set s out th e matter s t o which th e judge shal l 
have regard i n considering an application . 

Definition o f death 
The La w Refor m Commissio n o f Saskatchewa n ha s publishe d a 
report entitled "Tentative Proposals for a Definition of Death Act". 
The essentia l questio n addresse d i n th e Repor t i s whether th e law 
should adher e t o th e traditiona l approac h an d focu s entirel y o n 
cardiac and respiratory functions a s the only acceptable evidence of 
death, o r whethe r i t shoul d focu s mor e attentio n o n th e brai n i n 
determining what constitutes death . 

It i s postulated i n the preface tha t i f th e traditional approac h i s 
retained, a person whose heart and lungs are kept operating through 
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artificial mean s woul d b e deemed t o b e alive, even though hi s brai n 
function ha s ceased, whereas if the test of death focuse s on the brain 
itself, the n th e fac t tha t hear t an d lun g function s ar e artificiall y 
maintained i s irrelevant i f othe r reliabl e evidenc e i s available whic h 
establishes tha t th e brai n ha s cease d t o function . Th e Commissio n 
acknowledges tha t th e underlyin g issu e ha s philosophical , moral , 
religious, medical and social ramifications, al l of which it did not fee l 
competent t o explore . 

The Commissio n nevertheles s consider s th e stat e o f th e la w an d 
some o f th e man y interestin g question s raise d b y th e nee d t o 
determine th e tim e o f death , fo r example , ho w th e tim e o f deat h 
affects th e questio n o f availabilit y o f organ s fo r transplantation . 

The Commissio n note s tha t unti l recentl y deat h was  define d i n 
traditional commo n la w term s o f a  tota l stoppag e o f suc h vita l 
functions a s respiratio n an d circulatio n o f th e blood , a  definitio n 
which ha s bee n rendere d unsuitabl e b y moder n medica l technolog y 
and s o recognised i n a  number o f recen t decisions . There hav e bee n 
cases involvin g wha t ha s bee n describe d a s "  corpse ventilation " o r 
"brain death " concept . Th e brai n deat h concep t wa s considere d 
recently i n R  v . Kitching and  Adams  [1976 ] 6 W.W.R. 69 7 in whic h 
the accuse d wer e convicte d fo r th e manslaughte r o f a  perso n kep t 
alive b y th e hel p o f a  respirator . Ther e wa s n o disput e tha t th e 
accused ha d cause d th e sever e an d irreversibl e brai n injur y tha t 
resulted i n th e "deat h o f th e brain " o f th e deceased . 

The Repor t cite s a  numbe r o f decide d case s t o illustrat e th e 
uncertain stat e of the common law as regards death and suggests that 
there should b e a statutory definition , whic h i s still wanting. I t note s 
that although "death " ha s been defined b y legislation in a number of 
jurisdictions in the U.S.A. and i n Manitoba, suc h was not the case in 
Saskatchewan. Althoug h ther e ar e numerou s example s o f Act s i n 
which the question arise s as to the time of death , i n none of thes e is 
the definitio n o f deat h given . Th e Repor t note s tha t "Problem s 
could easily arise where a person who has given the necessary consent 
has suffere d brai n deat h bu t i s bein g mechanicall y ventilate d b y 
means of a  respirator. Ca n th e doctors remove the needed organ s o n 
the basi s o f brai n deat h definition , o r mus t the y wai t unti l cardia c 
arrest ha s occurred , a t whic h poin t th e organ s wil l begi n t o 
deteriorate"? 

The Repor t als o considers th e stat e o f medicine , i n which i t note s 
that ther e seem s t o b e genera l acceptanc e o f th e concep t o f brai n 
death amon g th e medica l community , althoug h ther e ar e disagree -
ments a s to th e criteria t o be employed i n determining whethe r suc h 
death has occurred. However , i t states four criteri a for the definitio n 
of death , propose d b y the Canadian Medica l Associatio n whic h th e 
Association adapte d fro m th e Harvar d criteri a fo r th e definitio n o f 
brain deat h first  propose d i n 196 8 by the Ad Ho c Committee o f th e 
Harvard Medica l School, — 
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(a) unreceptivit y an d unresponsivit y o f th e patient : tota l 
unawareness o f externall y applie d stimul i an d inne r nee d an d 
complete unresponsiveness ; 

(b) n o movements o r breathing : physicians must observ e the patien t 
for a t leas t on e hou r t o satisf y criteri a o f n o spontaneou s 
muscular movement s o r spontaneou s respiratio n o r respons e t o 
stimuli such a s pain, touch , soun d o r light : "Whe n th e patient i s 
on a  mechanica l respirator , th e tota l absenc e o f spontaneou s 
breathing ma y b e establishe d b y turnin g of f th e respirato r fo r 
three minute s an d observin g whethe r ther e i s an y effor t o n th e 
part o f th e subjec t t o breath e spontaneously" ; 

(c) n o reflexes : pupi l fixe d an d dilated : wil l no t respon d t o a  direc t 
source of bright light . Ocular movement and blinking are absent . 
No evidenc e o f postula r activity . Swallowing , yawning , an d 
vocalisation ar e absent . Cornea l an d pharyngea l reflexe s ar e 
absent; 

(d) electro-cerebra l silence : fla t EE G o f grea t confirmator y value . 
The Associatio n furthe r state s that — 

If transplantatio n o f a n orga n i s involved , th e decisio n tha t 
death exist s should b e made by two or more physicians and th e 
physicians determining th e moment o f deat h shoul d i n no way 
be immediatel y concerne d wit h th e performanc e o f th e trans -
plantation. 

The Repor t note s tha t i n th e Unite d Kingdo m criteri a fo r th e 
definition o f brai n deat h ha d bee n considere d b y the Conference o f 
Royal College s an d Facultie s o f th e Unite d Kingdo m wit h simila r 
results. However, this Anglo-American approac h to the definition o f 
brain deat h i s not subscribe d t o b y the Austro-Germa n Schoo l wh o 
criticise i t a s bein g inadequat e o n th e groun d tha t "deat h i s no t a 
certainty unti l the impossibility o f brai n functio n ha s been proved. " 

Disagreement i s als o recorde d betwee n thos e wh o suppor t th e 
definition o f death as death of the neocortex alone, i.e., death of tha t 
part o f th e brai n whic h control s th e highe r brai n function s o f 
thought, an d whol e brai n death . 

It was , th e Repor t notes , thi s genera l lac k o f agreemen t i n th e 
medical communit y concernin g th e criteria fo r th e determination o f 
brain deat h tha t prompte d th e questio n whether , i f a  definitio n o f 
death wer e t o b e legislated , th e criteri a shoul d als o b e se t b y th e 
legislature whethe r i t shoul d b e lef t t o th e medica l community . I t 
notes tha t th e Law Reform Commissio n o f Canada wa s in favour o f 
leaving the criteria t o be determined b y the medical community , an d 
was also i n favou r o f a  definitio n o f brai n deat h whic h require s th e 
cessation o f spontaneou s heartbea t bu t tha t th e majorit y opinio n 
which th e Commissio n considere d t o b e a  mor e rationa l approac h 
was i n favou r o f a  definitio n whic h di d no t requir e cessatio n o f 
heartbeat. 

The Repor t examine s a  selec t numbe r o f alternativ e definition s o f 
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death som e o f which , e.g . th e Manitob a definition , hav e bee n 
enacted. Thes e definitions ar e se t ou t i n an Appendi x t o th e Repor t 
as follows — 

Australia— 
(1) A  perso n ha s die d whe n ther e ha s occurred : 

(a) irreversibl e cessatio n t o al l function s o f th e brai n o f th e person ; 
or 

(b) irreversibl e cessatio n o f circulatio n o f bloo d i n th e bod y o f th e 
person. 

(2) (a ) Wher e th e respiratio n an d th e circulatio n o f th e bloo d o f a 
person ar e bein g maintaine d b y artificia l means , tissu e shal l no t 
be remove d fro m th e bod y o f th e perso n fo r th e purpos e o f th e 
transplantation o f the tissue to the body of a  living person or fo r 
use fo r othe r therapeuti c purpose s o r fo r medica l o r scientifi c 
purposes unles s tw o registere d medica l practitioner s (eac h o f 
whom ha s carried ou t a  clinical examinatio n o f th e person , eac h 
of who m ha s been , fo r a  perio d o f no t les s tha n fiv e years , a 
registered medica l practitione r an d on e o f who m i s a  specialis t 
neurologist o r neurosurgeo n o r ha s suc h othe r qualification s a s 
are prescribed ) hav e declare d tha t irreversibl e cessatio n o f al l 
function o f th e brai n o f th e perso n ha s occurred . 

(b) Fo r th e purpose s o f sub-sectio n (a) , an y perio d durin g whic h a 
person wh o i s a  medica l practitione r practise d a s a  medica l 
practitioner, howeve r described , unde r th e la w i n forc e i n a 
country outsid e Australi a shal l b e take n int o accoun t i n 
calculating th e perio d o f five  year s referre d t o i n tha t sub -
section. 

(Australian La w Refor m Commissio n —  "Report o n Huma n 
Tissue Transplants." ) 

California— 
7180 A  perso n shal l b e pronounce d dea d i f i t i s determine d b y a 

physician tha t th e perso n ha s suffere d a  tota l an d irreversibl e 
cessation o f brai n function . Ther e shal l b e independen t 
confirmation o f th e deat h b y anothe r physician . 

Nothing i n thi s chapte r shal l prohibi t a  physicia n fro m usin g 
other usua l and customary procedures for determining death a s the 
exclusive basi s fo r pronouncin g a  perso n dead . 

7181 Whe n a  par t o f th e dono r i s use d fo r direc t transplantatio n 
pursuant t o th e Unifor m Anatomica l Gif t Ac t (Chapte r 3. 5 
commencing wit h Sectio n 7150 ) an d th e deat h o f th e dono r i s 
determined b y determining that the person has suffered a  total an d 
irreversible cessation o f brai n function , ther e shall be independen t 
confirmation o f th e deat h b y anothe r physician . 

Neither th e physician makin g th e determination o f deat h unde r 
Section 7155. 5 no r th e physicia n makin g th e independen t 
confirmation shal l participat e i n th e procedure s fo r removin g o r 
transplanting a  part . 

(California Healt h an d Safet y Cod e 7180-8 1 (Wes t Supp . 
1975)). 

Capron and  Kass— 
A perso n wil l b e considere d dea d i f i n th e announce d opinio n o f a 
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physician, base d o n ordinar y standard s o f medica l practice , h e ha s 
experienced a n irreversibl e cessatio n o f spontaneou s respirator y an d 
circulatory functions . I n th e even t tha t artificia l mean s o f suppor t 
preclude a  determination tha t thes e functions hav e ceased, a  person wil l 
be considered dea d i f in the announced opinio n o f a  physician, based o n 
ordinary standard s o f medica l practice , h e ha s experience d a n 
irreversible cessatio n o f spontaneou s brai n functions . Deat h wil l hav e 
occurred a t th e tim e whe n th e relevan t function s ceased . 

(Capron an d Kass , " A Statutor y Definitio n o f th e Standard s fo r 
Determining Huma n Death" , 12 1 U. PA . L . Rev . 8 7 (1972) (a)) . 

Kansas— 
(1) A  perso n wil l b e considere d medicall y an d legall y dea d if , i n th e 

opinion o f a  physician , base d o n ordinar y standard s o f medica l 
practice, there is the absence of spontaneou s respirator y an d cardia c 
function and , becaus e o f th e diseas e o r conditio n whic h caused , 
directly o r indirectly , thes e functio n t o cease , o r becaus e o f th e 
passage o f tim e sinc e thes e function s ceased , attempt s a t 
resuscitation ar e considere d hopeless ; and , i n thi s event , deat h wil l 
have occurre d a t th e tim e thes e function s ceased ; o r 

(2) A  perso n wil l b e considere d medicall y an d legall y dea d if , i n th e 
opinion o f a  physician , base d o n ordinar y standard s o f medica l 
practice, ther e i s the absence o f spontaneou s brai n function ; an d i f 
based o n ordinar y standard s o f medica l practice , during reasonabl e 
attempts t o eithe r maintai n o r restor e spontaneou s circulator y o r 
respiratory functio n i n th e absenc e o f aforesai d brai n function , i t 
appears tha t furthe r attempt s a t resuscitatio n o r supportiv e 
maintenance wil l no t succeed , deat h wil l hav e occurre d a t th e tim e 
when thes e condition s firs t coincide . Deat h i s t o b e pronounce d 
before artificia l mean s o f supportin g respirator y an d circulator y 
functions ar e terminated an d befor e an y vita l orga n i s removed fo r 
purposes o f transplantation . 

(Kan. Stat . Ann . 77-20 2 (Supp . 1974)) . 

Law Reform  Commission  of  Canada  proposal — 
A person i s dead whe n an irreversible cessation o f al l that person' s brai n 
functions ha s occurred . 

The cessation o f brai n function s ca n b e determined b y the prolonge d 
absence o f spontaneou s cardia c an d respirator y functions . 

When th e determinatio n o f th e absenc e o f cardia c an d respirator y 
functions i s made impossibl e b y th e us e o f artificia l mean s o f support , 
the cessatio n o f th e brai n function s ma y b e determine d b y an y mean s 
recognized b y th e ordinar y standard s o f curren t medica l practice . 

(Working Pape r No . 23 , 1979 , Criteria fo r th e Definitio n o f Death. ) 

Manitoba— 
2.1 Fo r al l purposes withi n th e legislative competence o f th e Legislatur e 
of Manitob a th e deat h o f a  perso n take s plac e a t th e tim e a t whic h 
irreversible cessatio n o f al l tha t person' s brai n functio n occurs . 

(The Vita l Statistic s Act , R.S.M . 1970 , c . V60 , a s amende d b y S.M . 
1975, c . 5 , s . 1) . 

The Repor t acknowledge s tha t opinio n i s divide d a s t o whethe r 
there i s nee d t o legislat e a  definitio n o f deat h bu t favour s suc h 
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legislation fo r thre e mai n reasons — 
(i) i t will resolve the legal and moral dilemma in which the medical 

profession coul d easil y fin d itself ; 
(ii) i t wil l simplify th e questio n o f th e time o f death ; 

(iii) i t wil l enable organ transplantatio n t o proceed unhampere d b y 
concerns a s to possibl e liabilit y o f th e physician s concerned . 

The Commissio n mad e it s own proposal s fo r a n enactmen t i n th e 
following terms — 

An Act respecting the Definition o f Deat h 
HER MAJESTY , b y an d wit h th e advic e an d 
consent o f th e Legislativ e Assembl y o f 
Saskatchewan, enacts as follows: 

Short title 1 . Thi s Act may be cited as The Definition of Death 
Act, 19 . 

Definition 2.  Deat h i s th e tota l an d irreversibl e cessatio n o f 
brain function . 

Determination 3 . (1 ) Deat h may be determined b y the irreversible 
of Death  cessatio n o f spontaneou s circulatio n an d 

respiration or by any other means recognized 
by the ordinary standards of current medical 
practice. 

(2) Wher e mechanica l suppor t o r respiratio n 
and/or circulatio n i s bein g used , th e 
determination o f deat h b y th e attendin g 
physician shal l b e independentl y confirme d 
by another physician . 

NOTE: I n th e even t thi s legislatio n i s enacted , th e word s "i n 
accordance wit h accepte d medica l practice " wher e the y appea r i n 
Section 8(1 ) o f Th e Huma n Tissu e Gif t Act , R.S.S . 1978 , c . H-1 5 
would have to be deleted. 

N e w Zealan d Administrativ e Tribunal s 
The Publi c an d Administrativ e La w Refor m Committe e ha s pre -
sented it s Ninth Repor t (1977 ) to the Ministe r o f Justice . 

The followin g i s a  summar y o f som e o f th e recommendation s 
made i n th e Report — 

(i) tha t arrangement s shoul d b e made fo r a  complaint mad e t o a 
disciplinary body of a profession o r occupation and rejected a s 
trivial, misconceived , o r otherwis e lackin g i n meri t t o b e 
examined b y a  la y representative ; an d tha t th e publi c shoul d 
be represente d o n th e disciplinary tribuna l to which an inves-
tigative bod y make s its report ; 

(ii) tha t thos e wh o serve on th e investigative bod y shoul d b e dis-
qualified fro m servin g on th e disciplinary tribunal ; 

(iii) tha t the procedure o f the investigative body should be such as 
to ensure tha t a  fai r hearing i s given t o both the complainan t 
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and the person whose conduct is being investigated; and that, 
in general, the principles of natural justice should be observed; 

(iv) tha t th e ground s o n which registratio n o r membershi p o f a 
profession o r occupation ma y be cancelled o r suspended, o r 
another penalt y imposed , must be seen to be appropriate t o 
the profession o r occupation; 

(v) tha t there should be adequate appeal rights available to both 
parties from decision s of disciplinary bodies. 

Bodily examination of suspects 
The Criminal Law Reform Committee of New Zealand has published 
a Repor t unde r th e titl e "  Bodily Examinatio n an d Sample s a s a 
Means o f Identification" . Th e Committe e explain s tha t durin g 
discussions o n visua l identificatio n whic h le d t o th e Committee' s 
Report on Identification [note d at (1979) 5 C.L.B. 155] members had 
been drawn to the view that in some cases the unreliability inherent in 
eyewitnesses evidence migh t b e avoided i f th e identificatio n o f th e 
offender wer e effected b y the use of forensic methods. An offender , 
in th e cours e o f committin g hi s crime , sometime s lef t physica l 
evidence of his bodily characteristics at the scene, e.g. a fingerprint, 
or strands of hair . 

Alternatively, evidence might be left o n the body of the offende r 
which indicate d hi s participatio n i n th e crime , e.g . scratc h mark s 
inflicted b y his victim, or matter adhering beneath his fingernails. In 
both situations , however , ther e wa s the proble m o f obtainin g th e 
requisite samples from the offender fo r comparison or of examining 
his body. At common law and under present New Zealand statutory 
law no Court ha d power to compel this. 

The Report examine s and discusses the state of the law and pro-
posals for reform in several Commonwealth jurisdictions, and in the 
U.S.A. and , b y a  majority , fel t tha t ther e shoul d b e established a 
statutory procedure for compulsory bodily examination or taking of 
samples o f th e mean s o f identification . Tw o member s o f th e 
Committee dissente d fro m th e recommendation s o f th e majority , 
and minorit y report s ar e annexed . O f these , on e wa s completel y 
opposed t o th e statutor y procedur e proposed , whil e th e othe r 
supported i t in relation to a suspect after , bu t no t before , arrest . 

The Committe e recognise d tha t th e proposal s involve d a  nic e 
balancing of interests, particularly if the procedure were to apply to a 
person wh o ha s no t actuall y bee n arreste d an d charge d wit h a n 
offence. A s a general principle, however, it was felt that the rights of 
the individual were no more absolute than society's need for effectiv e 
law enforcement . 

The followin g i s a  summar y o f th e Committee' s 
recommendations— 
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(i) ther e shoul d b e enacte d a  statutor y procedur e t o enabl e a 
member of the Police of or above the rank of Sergeant to apply 
to a  Magistrat e fo r a n orde r authorisin g th e externa l 
examination o f a  suspect' s body , o r th e obtainin g fro m a 
suspect o f a  sample of hi s blood, saliva , hair , o r nai l clipping s 
and scrapings , o r hi s finger , pal m o r footprints , o r hi s denta l 
impressions. 

(ii) suc h a  procedur e shoul d b e availabl e wher e ther e ar e 
reasonable grounds to believe that the suspect ha s committed a 
specific offenc e punishabl e b y 1 2 months ' imprisonmen t o r 
more, an d tha t relevan t materia l o r evidenc e wil l resul t fro m 
the examinatio n o r takin g o f th e sampl e whic h wil l assis t i n 
determining th e guil t o r innocenc e o f th e perso n suspecte d o f 
having committe d tha t offence . 

(iii) th e procedur e shoul d b e availabl e bot h befor e an d afte r th e 
arrest o f th e suspect ; 

(iv) th e procedure should als o be available where suspicion fall s on 
an identifiabl e grou p o f peopl e o f who m on e mus t hav e 
committed th e offence ; 

(v) applicatio n fo r a n orde r shoul d b e mad e e x parte , bu t th e 
suspect shoul d hav e a  righ t t o objec t t o th e orde r o n genuin e 
medical o r religiou s grounds , o r t o see k a  variatio n o f a 
particular ter m o f th e order , befor e th e orde r i s executed ; 

(vi) th e person executin g the order shoul d b e permitted t o use such 
reasonable forc e a s may be necessary to overcome any physica l 
resistance by the examinee during the examination o r taking of 
the sample ; 

(vii) ther e shoul d b e a  furthe r emergenc y procedur e whereb y a 
member o f th e Polic e o f o r abov e th e ran k o f Sergean t ma y 
authorise the immediate taking of nai l clippings or scrapings by 
a doctor wher e there is a danger that the sample may otherwis e 
be destroyed ; 

(viii) a n orde r shoul d remai n i n forc e fo r a  specified duratio n only . 
In ordinary circumstancs it should not remain in force fo r mor e 
than a  week. Some discretion should be left t o the Magistrate in 
appropriate case s t o specif y tha t th e orde r i s t o b e execute d 
within som e lesse r time ; 

(ix) ther e should als o be provision that , wher e the time specified i n 
the order has expired and the order has not yet been executed, a 
Magistrate ma y rene w th e orde r i f satisfie d tha t ther e ar e 
special reason s fo r hi s doing so ; 

(x) a s a  genera l principl e wheneve r a  bod y examinatio n involve s 
the removal of the examinee's clothing to the extent that i t may 
impinge upon hi s or he r modest y an d dignity , then , unles s th e 
examination i s t o b e carrie d ou t b y a  doctor , th e examine e 
should hav e th e right , wher e practicable , t o b e examine d b y 
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someone o f th e sam e sex . Ever y othe r office r assistin g th e 
examiner shoul d als o b e o f th e sam e se x a s th e perso n bein g 
examined; 

(xi) th e examine e shoul d b e abl e t o hav e hi s ow n lawyer , doctor , 
dentist or friend presen t during the examination i f he wishes. In 
some cases , dependin g o n th e natur e o f th e examination , h e 
may wis h t o hav e more tha n on e o f suc h person s present , e.g . 
both hi s lawye r an d a  doctor . Fo r practica l reason s howeve r 
some limit on numbers has to be set, and to allow the examinee 
a tota l o f thre e person s o f hi s choice woul d b e fair ; 

(xii) al l possible effort shoul d b e made full y t o advise the suspect o f 
his righ t t o remai n silent . No t onl y shoul d th e Polic e b e 
required t o explai n thi s orall y t o th e suspec t befor e an y 
examination commence s (o r upo n th e suspect' s bein g take n 
and detained fo r the purpose of examination followin g his non-
appearance), bu t th e righ t t o remai n silen t shoul d b e clearl y 
spelled ou t o n th e fac e o f th e orde r itself . 

Inquiry int o Chiropracti c 
The Commissio n o f Inquir y int o Chiropracti c (viz . manipulatio n o f th e 
spinal colum n a s a  metho d o f curin g disease ) has presente d it s repor t t o 
Government. Chiropracti c ha s bee n a  subjec t o f controvers y withi n th e 
New Zealand medica l profession fo r a  number o f years . The three-perso n 
Commission ha d bee n establishe d wit h term s o f referenc e whic h directe d 
it t o hav e regar d t o an d consider — 
(a) th e practic e an d philosoph y o f chiropractic , it s scientifi c an d 

education basis , an d whethe r i t constitute s a  separat e an d distinc t 
healing art ; 

(b) th e contributio n chiropracti c coul d mak e t o th e healt h service s o f 
New Zealand ; 

(c) an y othe r matter s th e Commissio n ma y thin k relevan t t o th e genera l 
objects o f th e inquiry . 

In the course of its deliberations the Commission receive d a  total of 13 6 
formal submissions , 3 7 o f thes e bein g fro m organisation s an d 9 9 fro m 
private individuals ; th e majorit y o f th e submission s wer e presente d i n 
person b y th e individual s o r representative s o f organisation s concerned . 
People presentin g submission s orall y wer e subjecte d t o cros s 
examination, a s wer e som e representative s o f th e principa l partie s i n 
respect o f evidenc e give n t o th e Commission . 

The Commissio n sa t i n publi c fo r a  tota l o f 7 8 days an d i n close d o r 
restricted sessio n fo r 1 5 days. I t visite d tw o medica l universitie s and tw o 
schools o f physiotherapy , an d als o attende d som e technica l 
demonstrations b y chiropractor s an d physiotherapists . I n addition , i t 
travelled oversea s spendin g 1 7 day s meetin g officer s o f variou s 
organisations an d lookin g a t severa l chiropracti c college s wher e Ne w 
Zealand chiropractor s ar e trained . 

The report o f the Commission i s being considered b y Government. I t is 
an extensiv e documen t coverin g comple x issue s whic h hav e seriou s 
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implications fo r th e futur e patter n o f healt h service s in New Zealand . It s 
formal recommendation s ar e length y but , i n vie w o f th e Commission' s 
own cautio n tha t the y shoul d b e considere d i n th e contex t o f it s genera l 
conclusion an d i n relatio n t o th e sectio n o f th e repor t t o whic h eac h 
recommendation refers , n o attemp t ha s bee n mad e t o summaris e them . 
They ar e se t ou t below — 

Chiropractors and the general health care team 
Recommendation 1 
That appropriat e steps be taken to ensure that chiropractors are included as 
partners in the general health care team, in particular— 
(a) B y overhaulin g an d strengthenin g th e statutor y provision s relatin g t o 

discipline withi n th e chiropracti c professio n (se e recommendations 2-7 , 
below); 

(b) B y reconstitutin g th e Chiropracti c Boar d (se e recommendation s 8-9 , 
below); 

(c) B y transferring th e administration o f th e Chiropractor s Ac t 196 0 from 
the Departmen t o f Justic e t o th e Departmen t o f Healt h (se e 
recommendation 10 , below); 

(d) B y abolishing b y statute th e rules of medica l ethic s prohibiting medica l 
practitioners fro m referrin g patient s to registered chiropractor s o r fro m 
collaborating wit h chiropractor s concernin g patient s (se e 
recommendation 11 , below) ; 

(e) B y enabling registered chiropractor s t o have access to hospitals to treat 
their ow n patient s (subjec t t o appropriat e safeguards ) (se e 
recommendation 12(1) , below), and to take part in hospital programmes 
of physica l medicine services (see recommendation 1 2 (2) below); 

(0 B y providing health and accident compensation benefit s fo r th e patients 
of registered chiropractor s (se e recommendations 13 , 14, below). 

Chiropractic professional disciplin e 
Recommendation 2 
That th e presen t syste m o f disciplin e withi n th e chiropracti c professio n b e 
overhauled, and that i n particular: 
(a) Al l disciplinar y power s an d disciplinar y actio n withi n th e chiropracti c 

profession b e regulate d b y th e Chiropractor s Ac t 1960 , amende d i n 
accordance with these recommendations; 

(b) Th e Ne w Zealan d Chiropractors ' Associatio n b e reincorporate d a s a 
statutory bod y unde r th e Chiropractors Ac t 1960 , that it s membership, 
objects, and powers be defined by the Act, that i t should no longer act as 
a disciplinary body , and that membershi p of i t be made compulsory fo r 
all chiropractors holding a practising certificate ; 

(c) Th e range of disciplinary offences be enlarged by statute and the penalties 
revised (see further, recommendation s 3- 6 below). 

Recommended new disciplinary structure 
(1) Ne w Complaints Committee 
Recommendation 3 
(a) Tha t the present Chiropractic Disciplinary Committee (Chiropractors Act 

1960, section 7 ) be abolished an d substituted b y a statutory Complaint s 
Committee. 

(b) Tha t th e membershi p o f th e ne w Complaint s Committe e b e th e 
association's presiden t an d vice-presiden t ex  officio, tw o other person s 
being chiropractor s holdin g curren t practisin g certificates , an d on e 
further membe r being a senior officer o f the Department of Health to be 
nominated b y the Director-General o f Health . 

(c) Tha t the quorum of the new Complaints Committee be not less than three 
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members, on e of who m shal l b e the nominee o f the Director-General o f 
Health. 

(d) Tha t th e secretary of the new Complaints Committe e be the secretary fo r 
the tim e bein g o f th e Chiropractic Board . 

(e) Tha t th e function s o f th e new Complaints Committe e be— 
(i) T o mak e a  preliminar y investigatio n o f an y complain t agains t a 

chiropractor an d to determine whethe r th e chiropractor shoul d b e 
charged wit h a  disciplinary offenc e befor e th e Chiropractic Board ; 
and 

(ii) I n relativel y mino r cases , t o hea r an d determin e th e complain t 
itself. 

(0 Tha t th e new Complaints Committee , i f i t hears and determine s th e case 
itself, have power to impose the following penaltie s or make the following 
orders: 

(i) Th e imposition o f a fine no t exceeding a  total o f $500 in respect of 
all charges ; 

(ii) Suspensio n fo r no t longe r tha n thre e months ; 
(iii) Censure ; 
(iv) A n order tha t th e chiropractor concerne d pa y the costs, or par t o f 

the costs , o f th e investigation an d hearing . 
Where th e penalty i s suspension, th e chiropractor concerne d shoul d hav e 

the righ t t o apply t o the Chiropractic Boar d fo r rescissio n o f the suspension . 
In al l cases th e chiropractor shoul d hav e a  righ t t o appea l t o the board . 
(g) Tha t i n addition t o the above powers , the new Complaints Committee be 

specifically empowere d t o requir e a  chiropracto r agains t who m a 
complaint ha s been mad e t o furnis h th e committee, withi n a  reasonabl e 
time o f no t les s tha n seve n days , wit h a  writte n explanation ; an d tha t 
failure t o supply suc h a n explanation withi n th e time require d shoul d b e 
declared t o be professional misconduc t an d punishabl e a s such . 

(2) Disciplinar y Power s o f Chiropracti c Boar d 
Recommendation 4 
That th e Chiropracti c Board , a s reconstitute d (se e recommendatio n 8 , 
below), shoul d hav e enlarge d disciplinar y powers , th e existin g statutor y 
grounds fo r disciplinar y actio n bein g inadequate . 
Recommendation 5 
That th e existing statutory grounds fo r disciplinary actio n b e enlarged s o that 
the ful l lis t woul d rea d a s follows : 
(a) Gros s negligenc e o r malpractic e i n respec t o f hi s calling; 
(b) Convictio n o f a n indictabl e offenc e punishabl e b y tw o o r mor e years ' 

imprisonment; 
(c) Grav e impropriety or misconduct, whethe r in respect of his calling or not; 
(d) Us e of the title "doctor" on any notice or sign or in any publicity materia l 

other tha n i n the form o f the letters " D . C . " followin g hi s name; 
(e) Conduc t unbecomin g a  membe r o f th e chiropractic profession . 

As to the recommended new ground (e) , it is recommended tha t i t be spelled 
out b y statut e wha t "conduc t unbecoming " ca n include . Th e followin g 
formula i s recommended : 

Without limitin g th e meanin g o f th e expressio n "conduc t unbecomin g a 
member o f th e chiropracti c profession" , th e followin g conduc t shal l b e 
deemed t o be included i n tha t expression : 
(a) B y words o r conduc t inducin g an y person t o believ e tha t a  chiropracto r 

should b e consulte d i n th e firs t instanc e i n preferenc e t o a  registere d 
medical practitioner , i n respec t o f an y disease o r disorder ; o r 

(b) B y word s o r conduc t inducin g an y perso n t o believ e tha t chiropracti c 
treatment wil l necessarily cur e or alleviate any organic or visceral diseas e 
or disorder ; o r 
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(c) Whe n consulted by a patient who he knows or ought to know is suffering 
from a  disorder requiring medical care, failing to take reasonable steps to 
advise th e patien t t o consult , o r t o continu e consulting , a  registere d 
medical practitioner ; or 

(d) Exhibit s o r publishe s t o th e publi c an y circula r designe d fo r genera l 
publication whic h has not been approved b y the association. 

Recommendation 6 
That th e penaltie s whic h ma y b e impose d b y th e Chiropracti c Boar d a s 
reconstituted (se e recommendation 8 , below) be reframed a s follows: 
(a) Remova l fro m th e register; 
(b) Suspensio n fo r suc h period as the board thinks fit ; 
(c) A  fine of no t more than $5,00 0 in respect o f each charge; 
(d) Censure ; 
(e) A n order tha t th e chiropractor concerne d pa y the whole or par t o f th e 

costs of the investigation an d hearing . 
Recommendation 7 
That th e presen t righ t o f appea l fro m th e Chiropracti c Boar d t o th e 
Magistrate's Cour t (wit h assessors ) be abolished, an d tha t a  right o f appea l 
from th e Chiropracti c Boar d t o th e Suprem e Cour t (withou t assessors ) be 
substituted. 

Restructuring the Chiropractic Board 
Recommendation 8 
That the Chiropractic Boar d be reconstituted a s follows: 
(a) Th e chairman should be a barrister of not less than seven years' standing. 
(b) Ther e should be six other members; four to be registered chiropractors of 

not les s than seve n years ' standin g t o be nominated b y the association, 
one to be the Director-General o f Healt h o r his nominee, being a senior 
officer o f his department, and one to be a registered medical practitioner 
nominated by the New Zealand Medica l Council (or , failing nominatio n 
by the Ne w Zealand Medica l Council , th e Director-Genera l o f Health ) 
(see chapter 14) . 

Recommendation 9 
That the quorum o f the reconstituted Chiropracti c Boar d be four members , 
not three as at present (Chiropractors Act 1960 , section 4(2)), at least one of 
whom, aside from th e chairman, shoul d b e a non-chiropractic membe r (see 
generally chapter 43). 

Administration of Chiropractors Act. 
Recommendation 10 
That the Chiropractors Act 196 0 be brought unde r the administration o f the 
Minister of Healt h and the Department o f Healt h (se e chapter 14) . 

Abolition of Rule s of Medica l Ethics Relating to Chiropractors 
Recommendation 11 
That th e rule s o f medica l ethic s prohibitin g medica l practitioner s i n Ne w 
Zealand fro m referrin g patient s t o registere d chiropractor s o r fro m 
collaborating wit h chiropractor s concernin g patient s b e abolished , an d 
accordingly that the Medical Practitioners Act 196 8 be amended by inserting 
the following provision : 

"Notwithstanding any rule to the contrary, it shall be lawful and ethical 
for an y medica l practitioner—(a ) t o refe r a  patien t t o a  registere d 
chiropractor for treatment provided the medical practitioner retains overall 
responsibility fo r th e patient an d firs t personall y satisfies himsel f tha t the 
chiropractor concerne d i s capable o f safel y carryin g ou t suc h treatment ; 
and—(b) t o collaborat e an d associat e wit h a  registere d chiropracto r 
concerning the diagnosis or management o f a  patient's disorder. " 
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Access to Hospitals by Chiropractors 
Recommendation 12 

( 1 ) -
(a) Tha t hospita l authoritie s allo w chiropractor s t o hav e acces s t o thei r 

hospitals to give chiropractic treatment t o patients who request i t unless 
the supervisin g physicia n o r surgeo n withhold s hi s approva l o n th e 
ground tha t ther e are precise and specifi c contra-indications . 

(b) That , i f necessary , the Hospitals Act 195 7 be amended to put the above 
recommendation int o effect . 

(2) Tha t th e participatio n b y chiropractors i n hospita l physica l medicin e 
services should b e positively encouraged i n the public interest . 
Health and Accident Compensation Benefit s for Chiropractic Treatment 
Recommendation 13 
That, subject to the following limitations, and subject to recommendation 14 
below, there b e benefit s payabl e unde r th e Socia l Securit y Ac t 1964 , and 
payments under the Accident Compensatio n Act , fo r chiropracti c services: 
(1) Chiropracti c Benefit s unde r the Social Security Act 
(a) Subjec t to the limitations stated below, the chiropractic benefits should be 

equivalent t o the general medical services benefits . 
(b) (i ) N o benefi t shoul d b e pai d fo r an y chiropracti c treatmen t 

administered afte r 2 1 days from th e date of th e firs t consultatio n 
unless treatment fo r a  period of more than 21 days is shown to be 
justified. 

(ii) I n n o cas e shoul d th e tota l amoun t o f chiropracti c benefi t 
(excluding a  radiologica l benefit : se e para . (c ) below ) pai d i n 
respect o f any one patient i n any one period of 1 2 months exceed 
the amounts stated i n the table below, unless treatment involvin g 
payment i n excess of any such amount i s shown to be justified. 

Maximum 
$ 

Ordinary patients 2 5 
Special group patients (including children and young persons) 8 0 

The above maxima are inclusive of th e benefi t paymen t o f $0.7 5 payable 
for eac h 1 5 minutes in excess of 3 0 minutes, bu t exclusiv e of th e radiology 
benefit. 
(c) Subjec t t o recommendatio n 14(3) , below, a  radiologica l benefi t shoul d 

be pai d i n respec t o f chiropracti c X-ray s i n additio n t o th e genera l 
chiropractic benefit. The radiological benefit should however be confined 
strictly t o th e diagnosti c proces s o n initia l consultatio n an d shoul d b e 
limited to  thre e plate s a t $ 5 per plate , thu s providin g fo r a  maximu m 
radiology benefi t o f $15 per patient . 

(d) Par t I I of the Social Security Act should be amended accordingly . 
(2) Paymen t fo r Chiropracti c Treatment unde r the Accident Compensatio n 
Act 
(a) Tha t acciden t compensatio n benefit s b e made available fo r th e cost o f 

treatment b y a registered chiropracto r (subjec t t o the limitations state d 
below) without medica l referral . 

(b) Tha t the Accident Compensation Act 197 2 be amended accordingly, and 
that i n particular sectio n 11 1 be amended a s follows: 

(i) I n subjection (1) , by inserting in line 5 after the word "medical" the 
words "o r chiropractor's' ' 

(ii) I n subsection (2), by inserting after subparagrap h (c ) the following 
subparagraph: "(ca ) Treatmen t o f th e perso n b y a  registere d 
chiropractor". 

(iii) I n subsection (5) , by inserting in line 3, after th e words "medica l 
practitioner", th e words "or a  registered chiropractor" . 
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(iv) I n subsectio n (8) , b y insertin g i n lin e 13 , afte r th e wor d 
"radiological", th e wor d "chiropractic" . 

(c) Tha t tota l payment s i n any one year i n respect o f a  patient' s chiropracti c 
treatment (includin g X-ra y costs , bu t subjec t t o recommendatio n 14(3) , 
below) should b e limite d t o $200 . 

(d) Tha t th e tota l perio d o f chiropracti c treatmen t i n respec t o f whic h 
benefits ar e payable should be limited to 21 days from th e date of the firs t 
consultation. 

(e) Th e limit s state d i n subclause s (c ) and (d ) shoul d b e waive d i n an y cas e 
where chiropractic treatmen t beyon d th e financia l o r time limits is shown 
to b e justified . 

(0 (i ) Tha t chiropractor s b e expressl y include d a s par t o f th e Acciden t 
Compensation Commission' s rehabilitatio n programm e (Acciden t 
Compensation Ac t 1972 , sections 48-53) . 

(ii) Tha t th e Ac t b e amended accordingl y by — 
(i) Deletin g i n sectio n 49(1)(a) , th e word s "profession s o f 

medicine an d dentistry " an d substitutin g "profession s o f 
medicine, dentistry , an d chiropractic" ; an d 

(ii) Deleting , in section 52 , the words "professions o f medicine and 
dentistry" an d substitutin g "profession s o f medicine , 
dentistry, an d chiropractic" . 

Recommendation 14 
(1) Limitation s o n Chiropracti c Treatmen t Unde r Bot h Act s 
(a) Tha t th e cos t o f treatmen t b y a  registered chiropracto r o r a  chiropracti c 

benefit, unles s th e treatmen t ha s bee n administere d o n referra l fro m a 
registered medica l practitioner , shal l b e payabl e onl y i n respec t o f 
treatment aime d a t the relief o f specific  musculo-skeleta l symptoms , such 
as bac k pain , whic h ar e generall y accepte d a s havin g thei r origi n i n 
biomechanical dysfunctio n o f th e vertebra l column , pelvis , an d th e 
extremities, an d thei r associate d sof t tissues . Withou t limitin g th e 
symptoms s o described , suc h symptom s shal l includ e migrain e (bot h 
common an d classical) , other form s o f headache , and al l cases of referre d 
pain whic h ca n reasonabl y b e attribute d t o biomechanica l dysfunction , 
but shal l no t includ e symptom s indicatin g organi c o r viscera l disorder . 
Payment unde r eithe r Ac t shoul d no t b e mad e unles s th e treatmen t i n 
respect o f whic h paymen t i s claimed i s justified by — 

(i) Specifi c identificatio n o f th e symptom s a t th e relie f o f whic h th e 
treatment i s aimed; an d 

(ii) Specifi c identificatio n o f th e biomechanical dysfunctio n diagnose d 
as giving ris e to th e symptoms ; 

and unles s th e chiropracto r ha s certifie d hi s assessmen t o f ho w man y treat -
ments ar e likel y t o b e require d an d ove r wha t perio d o f time . 
(b) Paymen t unde r either Ac t may be made in any case not coming within th e 

terms of para . (l)(a ) of thi s recommendation wher e the treatment i s given 
on medica l referral . 

(2) Collection o f Benefit s 
Chiropractic benefit s unde r eithe r Ac t shoul d b e claimed an d collecte d b y 

the chiropracto r direc t fro m th e Departmen t o f Healt h o r th e Acciden t 
Compensation Commission . Wher e a  benefi t o r paymen t i s claimed , th e 
chiropractor shoul d be entitled to recover from hi s patient only the amount o f 
his fe e no t covere d b y those benefits . 

(3) Condition s fo r Paymen t o f Radiolog y Benefit s (Medica l an d 
Chiropractic) 
(a) Tha t radiolog y fee s o r th e radiology benefi t b e paid direc t t o the medica l 

practitioner o r chiropracto r concerned . 
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(b) Tha t th e patient i s to be liable only fo r tha t par t o f the radiologist's or 
chiropractor's fe e not recoverable under the Social Security or Accident 
Compensation Acts . 

(c) Tha t before being eligible to receive payment of a radiology fee or benefit 
under eithe r Ac t eac h medica l practitione r an d chiropracto r shoul d b e 
required t o undertak e i n writin g t o th e Departmen t o f Healt h o r th e 
Accident Compensation Commission that he will, if called upon to do so, 
furnish a  patient's radiographs to that patient' s chiropractor o r medical 
practitioner (a s the case may be) for examination . 

Chiropractic and Physiotherapy 
Recommendation 15 
(1) Us e by Chiropractors o f Physiotherap y Aids 

That chiropractor s shoul d no t b e encouraged t o us e physiotherap y aid s 
such a s heat , light , water , etc. , bu t shoul d instea d b e encouraged t o refe r 
patients requiring such aids to a registered physiotherapist; but a chiropractor 
properly trained in the use of physiotherapy aids should not be prevented fro m 
using them. In particular the Physiotherapy Amendment Ac t 1953 , section 3 
(relating t o th e us e of ultra-soun d equipment ) shoul d b e amended s o as to 
include chiropractors who are able to provide satisfactory evidence of training 
in the use of ultra-sound equipment . 
(2) Trainin g of Physiotherapist s i n Spinal Manual Therapy 

That th e responsibility fo r spina l manua l therap y training , because of it s 
specialised nature , shoul d i n the future li e with the chiropractic profession ; 
that part-tim e o r vacatio n trainin g fo r othe r healt h professional s i n spina l 
manual therap y wit h a  vie w t o suc h othe r healt h professional s practisin g 
spinal manual therapy should not be encouraged; but tha t closer general co-
operation betwee n chiropractors and physiotherapist s be encouraged. 

(3) Tha t an y propose d Governmen t fundin g fo r spina l manua l therap y 
education an d training be allocated, no t to weekend or vacation courses for 
health professional s othe r tha n chiropractors , bu t t o bursar y assistanc e t o 
enable prospective chiropractors and other health professionals t o attend the 
Preston Institut e in Melbourne (and see recommendation 16 , below). 

Chiropractic Education and Research 
(1) Education 
Recommendation 16 

(1) Tha t th e Ne w Zealan d Chiropracti c Boar d encourag e Ne w Zealan d 
students to obtain their chiropractic education at the International College of 
Chiropractic a t the Preston Institut e of Technology, Melbourne . 

(2) I n recognitio n o f th e fac t tha t n o Governmen t subsidise d trainin g i s 
available in New Zealand, that a system of bursaries should be established, to 
be administere d b y th e Departmen t o f Healt h o r th e Departmen t o f 
Education, t o provide support fo r Ne w Zealand chiropractic students at the 
Preston Institute . (The analogy is with the former veterinar y bursary scheme 
operated at a time when veterinary training was not offered i n New Zealand.) 
Such chiropractic bursarie s should b e tenable only a t th e Preston Institute . 
(This recommendation i s conditional upon full accreditation of the proposed 
B.App.Sc. (Chiropractic ) degre e b y the Victoria n Institut e o f College s and 
subsequently by the Australian Tertiar y Education Commission. ) 
(2) Researc h in New Zealand 
Recommendation 17 

(1) Tha t th e Ne w Zealan d Chiropractors ' Associatio n formulat e a 
proposal for a  clinical trial or trials on some aspect of chiropractic treatment 
to be conducted i n co-operation wit h on e of th e clinical medica l school s in 
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New Zealand . Thi s proposa l shoul d b e submitted t o the Medica l Researc h 
Council. I f th e Counci l i s no t prepare d t o suppor t suc h a  trial , ou r 
recommendation is that a special grant of $200,000 over a four-year period be 
made by the Department o f health fo r thi s purpose. 

(2) Tha t th e Ne w Zealan d Chiropractors ' Associatio n sponso r a  post -
doctoral research fellow to work in a New Zealand university on a topic related 
to fundamenta l chiropracti c theory . Th e staf f o f th e Otag o Universit y 
Medical School should be consulted in the formulation o f such a topic. The 
funds require d would be approximately $15,000 per annum. 

Limitation on the use by Chiropractors of the title "Doctor" 
Recommendation 18 
That chiropractors who are not registered medica l practitioners be restricted 
in their use of the title "Doctor", and that some usages of the title by them be 
made illega l a s wel l a s providin g ground s fo r disciplinar y actio n (a s t o 
disciplinary action , se e above , recommendatio n 5) ; an d tha t th e 
Chiropractors Ac t 196 0 be amended accordingl y b y inserting th e followin g 
provision: 

"Any chiropractor who displays or causes to be displayed, or produces or 
causes t o b e produced fo r displa y o r circulation , t o th e publi c any sign , 
notice, letterhead , professiona l card , advertisement , o r othe r writte n o r 
printed material which contains, in relation to any chiropractor who is not a 
registered medica l practitione r an y o f th e term s "Dr" , "Doctor" , o r 
"Doctor o f Chiropractic" , commit s a n offence : Provide d howeve r tha t 
nothing i n thi s sectio n shal l b e rea d a s prohibitin g a  chiropracto r fro m 
displaying in his professional room s any diploma or certificate relatin g to 
himself or to any other chiropractor with whose practice he is associated, or 
from usin g afte r hi s nam e letter s denotin g a n academi c o r professiona l 
qualification." 

Alternative Recommendation 
(The Commission make s th e followin g alternativ e recommendatio n o n th e 
ground that it might be thought unjust to single chiropractors out when others 
in th e healt h field , no t bein g registere d medica l practitioners , us e the titl e 
"Doctor": see chapter 42, para. 21.) 

That th e Medical Practitioners Ac t 196 9 be amended s o as to make it an 
offence fo r any person who is not a registered medical practitioner to display 
or cause to be displayed, or produce or cause to be produced fo r display or 
circulation, t o th e publi c an y sign , notice , letterhead , professiona l card , 
advertisement, or other written or printed material, in which the terms "Dr " 
or "Doctor " ar e use d i n suc h a  wa y a s to lea d member s o f th e publi c t o 
believe that such person i s a registered medica l practitioner . 

Miscellaneous 
(1) Amendmen t t o Chiropractors Act : scope of practice 
Recommendation 19 
That th e Chiropractor s Ac t 1960 , sectio n 2 , b e amende d b y deletin g th e 
definition o f "chiropractic " and substituting the following definition — 

" Chiropractic ' mean s the examination and treatment by hand of the joints 
of th e human spina l column, pelvis , and extremities , including associated 
soft tissues" . 

(2) Amendment s to the Social Security Act 1964 
Recommendation 20 
(1) Invalids ' Benefit s 
That section 44 be amended by adding after the words "medical practitioner" 
the words "or, in respect of any condition within the ambit of his profession, 
a registered chiropractor" . 
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(2) Sicknes s Benefit s 
That sectio n 5 6 be amended by adding after th e words "registered dentist" , 
the words "or a  registered chiropractor" . 
(3) Amendment s to War Pensions Regulations (S.R. 1956/7 ) 
Recommendation 21 
That regulatio n 3 4 be amended so that an ex-serviceman may apply for fre e 
medical, surgical , o r chiropracti c treatment ; an d tha t regulatio n 3 5 b e 
amended by deleting the words "any medical practitioner to whom the service 
patient ha s applie d fo r medica l treatment " an d substitutin g "an y medica l 
practitioner or registered chiropractor to whom the service patient has applied 
for medica l or chiropractic treatment a s the case may be". 

P a p u a N e w Sorcer y 
G u i n e a Th e La w Refor m Commissio n o f Papua New Guinea has published 

Occasional Pape r No . 4 , "Sorcery" . Th e Commissio n ha d bee n 
invited t o examin e th e type s o f sorcer y practise d i n th e country , 
determine ho w wide was its practice an d pu t forwar d proposal s fo r 
the improvemen t o f the existing law on th e subject . 

In th e Paper , th e Commissio n recognise s tha t th e practic e o f 
sorcery, i n differen t form s an d unde r differen t names , i s a  world -
wide phenomenon . Th e widesprea d practic e o f sorcer y i n Papu a 
New Guinea caused much fear, fighting,  quarrel s and killings. Apart 
from th e statutor y an d customary la w applicable t o sorcery, a  for m 
of "people s law " ha d developed . Th e traditiona l lega l system pro -
vided agree d compensatio n a s the mai n remed y fo r injur y o r deat h 
caused b y sorcery bu t occasionally mor e drasti c measures migh t b e 
taken agains t a n allege d sorcere r resultin g i n hi s bein g unlawfull y 
killed. 

The Pape r discusse s th e existin g statutor y provision s an d point s 
out tha t th e Sorcer y Ac t 197 1 (applie d b y th e Local , Distric t an d 
National Courts ) follow s customar y la w b y makin g a  distinctio n 
between "goo d o r innocent " an d "ba d o r evil " sorcery . Offence s 
and maximu m penaltie s ar e listed . Othe r offences , triabl e b y th e 
Village courts, are created by part of the Village Courts Regulations 
made unde r th e Villag e Court s Ac t 1973 . These Court s als o hav e 
jurisdiction t o hea r an d adjudicat e upo n claim s fo r compensatio n 
arising ou t o f act s of sorcery . 

The Commissio n indicate s tha t i t intends to visit different place s 
to consult the public , and the Paper contains a number of question s 
to which answers are invited. The questions fall under the followin g 
headings: the nature of sorcery; reasons for sorcery; social effects of 
sorcery; way s o f stoppin g sorcery ; sorcer y la w an d sorcer y an d 
healing. 
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Summary trial of indictable offence s 
The Law Reform Commissio n of Papua New Guinea has published 
Report No . 8  on "Indictabl e Offence s Triabl e Summarily.* ' Th e 
Commission note s th e concer n expresse d fo r som e tim e tha t th e 
National Cour t i s burdened b y less serious criminal offences whic h 
could well be dealt with by senior magistrates resulting in the reduc-
tion of delays. 

The Commissio n recommend s tha t a  numbe r o f offence s no w 
triable only on indictment should be brought within the jurisdiction 
of the District Court when presided over by senior magistrates. The 
Report includes a draft Bil l which would give effect t o the Commis-
sion's recommendations , th e principa l feature s o f whic h ar e sum -
marised below— 

(i) althoug h th e National Cour t woul d retai n a  concurrent juris-
diction, th e procedure s wer e s o arrange d tha t th e indictabl e 
offences triabl e summaril y woul d b e hear d b y th e Distric t 
Court excep t i n case s where a  lesse r offenc e i s joined wit h a 
more seriou s offenc e triabl e o n indictmen t i n th e Nationa l 
Court. I n thes e case s bot h charge s woul d b e hear d i n th e 
National Court ; 

(ii) th e present power of the National Court to stay proceedings in 
the Distric t Cour t an d hav e them transferre d t o the Nationa l 
Court woul d b e retained bu t th e Distric t Cour t woul d no t be 
able t o transfe r crimina l proceeding s fo r hearin g i n th e 
National Court ; 

(iii) th e specific offences i n the Criminal Code which would be tri-
able summarily in the District Court are itemised in the Schedule 
to the draft Bill , and divide into the following categories— 
(a) offence s relatin g to letters , telegrams etc. 
(b) indecen t dealings and assault s on women and girls 
(c) pornograph y an d gambling offence s 
(d) assault s u p t o an d includin g assault s occasionin g bodil y 

harm 
(e) stealin g money or other things 
(0 breakin g and entering offence s 
(g) lesse r forms o f arso n 
(h) healt h and quarantine offence s 
(i) miscellaneou s offences suc h as unlawful assembly , unlaw-

fully usin g a motor vehicl e and dangerous driving causing 
death 

(j) attempts , an d conspirac y t o commit , thos e offences , an d 
accessories in respect o f suc h offences . 

The Commission notes that the Papua New Guinea Criminal Code 
is based on the Queensland Criminal Code which, although consider-
ably amended, i s basically the same as when i t was first enacte d in 
1899. With the passage of time , changes in social attitudes and th e 
difference i n life style and cultural development, what may have been 
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relevant i n Queenslan d a t th e tur n o f th e centur y ma y b e inappro -
priate i n Papu a Ne w Guine a today . Th e Commissio n believe s tha t 
there i s a  nee d fo r a n overal l revie w o f th e Crimina l Cod e havin g 
regard t o the needs of the country and the orderly conduct o f society , 
and thi s i s being undertake n b y the Commission . However , becaus e 
the Crimina l Cod e i s the presen t law , th e selectio n o f offence s t o b e 
heard summaril y migh t revea l some anomalies. Some of the offence s 
selected migh t appea r ver y serious, or conversely , o f s o little import -
ance as not t o meri t consideration . Bu t the structure o f th e Crimina l 
Code itsel f pose d som e limitation s an d unti l th e revie w o f th e 
Criminal Cod e wa s completed , difficultie s woul d remain . 

Sorcery 
The La w Refor m Commissio n o f Papu a Ne w Guinea ha s publishe d 
Occasional Pape r No . 1 0 "Sorcer y Amon g th e Eas t Sepiks" , pre -
pared b y th e forme r Chairma n o f th e Commission , Mr . Bernar d 
Narokobi. Th e study cover s an administrative uni t comprisin g man y 
villages. Th e autho r point s ou t tha t sorcery , lik e man y mystica l 
beliefs, consist s o f a n inne r sourc e o f powe r an d influence , whic h a 
sorcerer the n use s to do good o r evil either fo r hi s own benefi t o r fo r 
the benefi t o f others ; i n th e latte r cas e performin g i t fo r a  fee . Th e 
dynamics o f sorcer y ar e complex , simpl y becaus e the y begi n fro m a 
realm o f myster y an d en d i n mystery . 

The Pape r contain s th e followin g recommendation s fo r la w 
reform— 

(i) al l form s o f evi l sorcer y shoul d continu e t o b e outlawed ; 
(ii) a  minimu m penalt y o f 5  years' imprisonmen t wit h har d labou r 

should b e introduce d fo r prove n sorcer y cases ; 
(iii) Villag e Courts should continu e to have the power t o determin e 

the guil t o r innocenc e o f suspecte d sorcerers ; 
(iv) whereve r th e Local , Distric t o r Nationa l Court s si t o n sorcer y 

cases, Villag e Cour t Magistrate s shoul d si t a s assessors . Thei r 
determination o n fact s shoul d no t b e disturbe d b y the courts ; 

(v) banishmen t fro m th e village  shoul d b e availabl e a s a n 
alternative t o imprisonmen t upo n conviction . Banishmen t 
could b e for a  specified perio d or fo r life . That decision shoul d 
be take n b y th e villag e o r communit y throug h a  secre t ballo t 
conducted b y a  representativ e o f th e provincia l o r nationa l 
government; 

(vi) thos e wh o kil l know n sorcerer s shoul d hav e availabl e t o the m 
the defenc e o f provocatio n a s unde r th e presen t Sorcer y Act . 
But provocatio n shoul d b e redefine d t o b e wide r tha n th e 
common la w definitio n o f provocation ; 
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(vii) thos e practising good sorcery should be certificated t o practise 
herbal an d traditiona l healing . A  registry o f herba l medicine s 
and goo d sorcer y shoul d b e establishe d i n th e Healt h 
Department; 

(viii) court s should undertake inquisitions to prove evidence, subject 
to certain safeguards . Detectio n throug h divinatio n shoul d be 
available, bu t n o person shoul d b e convicted o n this evidence 
alone, without corroboration ; 

(ix) a  period o f amnesty and possibl y reward should b e offered t o 
those wh o wis h t o giv e u p sorcery—afte r tha t period , an y 
proven sorcere r shoul d b e deal t wit h accordin g t o th e ful l 
rigour of th e law; 

(x) protectio n shoul d b e offere d t o thos e wh o repor t sorcery — 
their identity shoul d b e kept secret ; 

(xi) sever e penalties shoul d b e imposed o n person s to teach othe r 
evil sorcery, or transmit evi l sorcery i n any way or form . 

United Proposal s for amendment of the law on mentally ill 
Kingdom A  consultativ e document has been published, prepared by an inter-

departmental Committee  whic h i s expected t o lea d t o amendin g 
legislation. Th e Committee ha d before i t a number of suggestion s 
for amendmen t o f th e Menta l Healt h Ac t 195 9 which hav e bee n 
made in the recent years by various professional an d other bodies, 
and b y individuals . Thes e includ e th e outcome o f comprehensiv e 
reviews carried ou t b y the Roya l College o f Psychiatrist s and th e 
National Associatio n fo r Menta l Health . The document also deals 
with the Butle r Committee's specific recommendation s for change 
(made i n th e Repor t o f th e Committe e o n Mentall y Abnorma l 
offenders; note d a t (1975 ) 2  CLB 60) . The documen t take s as its 
basis the need to balance the rights of the patient and the needs of 
the public . The Committe e find s tha t th e centra l part s of the Ac t 
concerning th e us e o f compulsor y powers , th e right s o f detaine d 
patients and the safeguards for patients and staff, are all in need of 
review. Amon g th e feature s o f th e consultativ e documen t ar e — 

(i) a  discussio n o f definition s o f menta l disorde r an d it s sub -
categories; 

(ii) th e suggestion that compulsory detention should be based not 
on the interests of "health, safety or the protection of others" 
but replaced by a more narrow criterion i s discussed; 

(iii) th e use of ss. 25 and 29 of the Act is examined in the light of 
criticisms as to the extent of the use of emergency powers and 
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of th e wid e variatio n o f thei r us e i n differen t part s o f th e 
country; 

(iv) i t is not thought that a requirement should be introduced for a 
second opinio n t o b e sough t whe n renewin g authorit y t o 
detain a patient, but it is suggested that after an initial period 
of treatmen t a  tighte r criterio n fo r continue d detentio n b e 
introduced an d tha t renewal s o f detentio n order s b e 
monitored; 

(v) i t i s suggested that , i f annual report s ar e to be made to the 
Home Secretar y o n al l "restricted " patients , th e presen t 
intervals a t whic h th e Hom e Secretar y ma y refe r case s t o 
Tribunals may not require to be changed. However, an auto-
matic revie w fo r suc h patient s after , say , fou r o r five year s 
might b e introduced ; 

(vi) tribunal s ar e a t presen t undul y restricte d b y bein g abl e t o 
choose only between ordering the discharge of a patient and 
leaving him subject t o detention. A  number of proposals for 
widening their powers are discussed; 

(vii) Th e us e of forensi c psychiatrist s as medical members of tri-
bunals and the addition of a social worker as a member of a 
tribunal might be useful ; 

(viii) th e issue of consent to treatment requires to be clarified. The 
Butler suggestio n tha t onl y treatmen t intende d t o preven t 
violence, save life, or prevent deterioration, should be carried 
out withou t consent , i s though t t o b e acceptable , a s i s the 
suggestion tha t a  secon d opinio n shoul d b e sough t whe n a 
form o f treatmen t i s propose d whic h i s irreversibl e o r 
hazardous; 

(ix) i t i s suggeste d that , i n an y proposa l t o giv e irreversibl e o r 
hazardous treatmen t t o a  voluntar y patient , th e propose d 
panel migh t b e aske d t o giv e a  second opinion , eve n i f the 
patient were able to give and had given an informed consent ; 

(x) th e possibilit y o f extendin g th e Butle r Committee' s rec -
ommendation tha t ther e b e statutor y provisio n fo r th e 
appointment of patients' friends to all patients is discussed and 
reference i s made to the difficulties o f doing so; 

(xi) i t is suggested that, i f there is a need for such additional pro-
tection fo r the mentally disordered, patients ' advisers might 
be appointed to advise the mentally disordered of their rights 
and of the formal complaint procedures. Such advisers might 
be employe d o n behal f o f Communit y Healt h Councils , o r 
voluntary organisation s migh t b e give n Governmen t assist -
ance to enable them to provide this service; 

(xii) th e Butler recommendations on remands to hospitals are dis-
cussed and are thought to be generally acceptable, although 
some requir e t o b e examine d i n th e contex t o f crimina l 
procedures generally. 
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Offences against the person 
The Criminal Law Revision Committee has published its Fourteenth 
Report on "Offences agains t the Person" (Cmnd. 7844: £4.50). The 
Committee's 197 6 Working Paper on the same subject was noted at 
(1977) 3 C.L.B. 126. 

An introduction explains that the law relating to offences agains t 
the person i s to be found partl y in the common law, and partl y in 
statutes, particularly the Offences agains t the Person Act 1861 . For 
the mos t par t th e Ac t ha d consolidate d section s fro m previou s 
statutes o f varyin g dates , repeatin g i n man y instance s thei r 
antiquated languag e and unnecessary distinctions. No one who had 
worked wit h th e Act o f 186 1 would doub t tha t i t was overdue fo r 
replacement. In place of the present catalogue of offences i n the Act 
of 186 1 the Committee had tried to group criminal acts according to 
a smal l numbe r o f importan t commo n characteristic s s o tha t th e 
issue woul d b e whethe r th e act s prove d fel l withi n th e mischie f 
against which the criminal law was aimed rather tha n whethe r they 
related t o on e of a  series of specia l relationships o r circumstances . 
Thus, if X were charged with assaulting Y, it would not matter, as it 
did under th e present law , whether Y  was a clergyman performin g 
divine servic e o r a  magistrat e preservin g a  wreck . Th e specia l 
relationship an d th e circumstance s wer e generall y relevan t t o 
sentencing and no t to the definition o f the substantive offence . 

The Committee had no t attempte d t o produce a code of th e law 
relating t o offence s agains t th e person , bu t ha d trie d t o la y a 
foundation o f law which at some later date could either be brought 
into a  code or used to make a code. I f a t som e future tim e a code 
were draw n u p i t migh t becom e necessar y t o produc e statutor y 
definitions fo r every kind of criminal act for which the law provided 
penalties. In the meantime, however, the majority o f the Committee 
were o f th e opinio n tha t i t wa s unnecessar y t o defin e i n detai l 
common law offences an d defences i f they were readily identifiabl e 
and judges had no difficulty i n explaining them to juries, and clerks 
to thei r magistrates . A n exampl e wa s provide d b y th e offenc e o f 
assault. 

The Committee , i n thi s Report , ha d mad e recommendations o n 
maximum penaltie s o n th e sam e basi s a s i t ha d don e sinc e 1959 , 
namely the sentences which would be appropriate for the worst cases 
reasonably likely to occur. In respect of each proposed maximum the 
Committee ha d aske d itsel f thi s question : i s i t reall y necessar y t o 
have a  maximu m a s hig h a s that ? Thi s questio n wa s particularl y 
important i n relatio n t o th e les s seriou s offence s whic h wer e o f 
common occurrence. It might be in the public interest to keep locked 
up fo r s o many year s a  man wh o used firearms to accomplish hi s 
ends; but it surely was neither necessary nor wise to sentence to five 
years' imprisonment , a s th e presen t la w allowed , a  ma n wh o had 
caused minor injury b y lashing out with his fists. 
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The followin g (wit h reference s t o relevan t paragraph s o f th e 
Report omitted ) i s th e Commit tee ' s summar y o f it s recommend -
ations— 

Murder 
1. I t shoul d b e murder : 

(a) i f a  person , wit h inten t t o kill , cause s deat h an d 
(b) i f a person causes death by an unlawful ac t intended to cause serious 

injury an d know n t o hi m t o involv e a  ris k o f causin g death . 
In addition, i f Parliament favour s a  provision of the type referred t o 
in paragraph s 2 7 and 30 , i t should b e on th e followin g lines : tha t i t 
should b e murde r i f a  perso n cause s deat h b y a n unlawfu l ac t 
intended t o cause fea r (o f deat h o r serious injury) an d know n t o th e 
defendant t o involv e a  ris k o f causin g death . 

2. For killin g to constitute murder (o r manslaughter o r infanticide) th e 
victim shoul d hav e been bor n an d hav e an existenc e independen t o f th e 
mother. 

3. There should b e a special provisio n t o secure that, i f a  jury are sure 
that eithe r destructio n o r murde r (o r manslaughte r o r infanticide ) ha s 
been committe d o r attempted , bu t ar e no t sur e which , the y shoul d 
convict o f th e lesse r offence . Th e offenc e o f concealin g birth , contrar y 
to sectio n 6 0 o f th e Ac t o f 1861 , shoul d b e retaine d pendin g it s 
examination b y th e appropriat e departments . 

4. There should no t be a statutory definition o f death fo r th e purpose s 
of offence s agains t th e person . 

5. A  killin g shoul d no t amoun t t o murde r (o r an y othe r offenc e o f 
homicide) unles s deat h follow s befor e th e expiration o f a  yea r afte r th e 
day o n whic h th e injur y wa s inflicted . Tim e shoul d ru n fro m th e 
infliction o f injur y a s oppose d t o th e ac t whic h cause s death . 

The penalty for  murder 
6. W e ar e divide d o n thi s matter . I n vie w o f th e importanc e o f th e 

subject an d th e divisio n o f opinio n amongs t u s th e argument s fo r an d 
against retainin g th e mandator y lif e penalt y fo r murde r hav e bee n se t 
out i n full . I n th e circumstances w e are no t i n a position t o recommen d 
that ther e should b e any change o n thi s matter . I n ou r consideratio n o f 
other aspect s o f offence s agains t th e perso n w e hav e assume d (unles s 
otherwise stated ) tha t th e mandator y penalt y fo r murde r wil l remain . 

Judicial recommendations  under  section  1(2)  of the  murder  (Abolition 
of Death  Penalty)  Act  1965 

7. Th e schem e o f minimu m recommendation s introduce d i n 196 5 
should continue . 

8. I f th e schem e i s retained , th e exercis e o f th e powe r t o mak e 
recommendations shoul d continu e t o be discretionary. W e do no t agre e 
with th e Emsli e Committe e recommendation s a s fa r a s Englan d an d 
Wales i s concerne d tha t judge s shoul d b e require d t o mak e 
recommendations i n ever y cas e excep t i n exceptiona l circumstances . 
However th e followin g change s shoul d b e made : 
(a) a n offende r shoul d b e abl e t o appea l agains t a  minimu m 

recommendation i n the same way as against a  determinate sentence ; 
(b) whe n makin g a  minimu m recommendatio n th e tria l judg e shoul d 
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state publicly the factors o n which he is basing his recommendation ; 
(c) a s a  matte r o f practice , whe n minde d t o mak e a  minimu m 

recommendation th e tria l judg e shoul d invit e th e defenc e t o mak e 
any representation s the y conside r desirable . 

Special defences  to  murder  charges—provocation  and  diminished 
responsibility 

9. Defence s o f provocatio n an d diminishe d responsibilit y shoul d b e 
retained bu t wit h som e changes . 

10. Th e tes t o f provocatio n shoul d b e reformulate d s o tha t 
provocation i s a  defenc e t o a  charg e o f murde r if , o n th e fact s a s the y 
appeared t o th e defendant, i t can reasonabl y b e regarded a s a sufficien t 
ground fo r th e loss of self-contro l leadin g the defendant t o react agains t 
the victi m wit h a  murderou s intent . 

11. Th e defendan t shoul d b e judge d wit h du e regar d t o al l th e 
circumstances, includin g an y disability , physica l o r mental , fro m whic h 
he suffered; th e provocation need not be by the victim of the defendant' s 
attack; an d th e defenc e o f provocatio n shoul d no t depen d upo n th e 
particular mod e by which the victim was injured o r killed . To this extent 
the "reasonabl e relationship " tes t shoul d go . 

12. The judge's discretio n t o decid e whethe r ther e i s any evidenc e o n 
which th e defence o f provocatio n ca n properl y be left t o the jury shoul d 
be restored . 

13. A  perso n wh o kill s unde r provocatio n o r whil e sufferin g fro m 
diminished responsibilit y shoul d continu e t o b e guilt y o f manslaughte r 
and th e offenc e shoul d b e punishabl e wit h a  maximu m penalt y o f lif e 
imprisonment. 

14. Th e definitio n o f diminishe d responsibilit y shoul d b e reworded . 
Some possibl e form s o f rewordin g ar e suggeste d i n paragraph s 92-93 . 

15. Th e burde n o n th e defendan t i n respec t o f bot h provocatio n an d 
diminished responsibilit y shoul d only go to adducing sufficien t evidenc e 
to rais e a n issue . 

16. Provisio n shoul d b e mad e enablin g a  magistrates ' court , i f th e 
defendant consents , t o commi t fo r manslaughte r b y reaso n o f 
diminished responsibilit y or , i f h e ha s bee n committe d fo r tria l o n a 
charge of murder , allowin g a defendant, wit h his consent, t o be indicted 
for manslaughte r b y reaso n o f diminishe d responsibility . 

17. There shoul d b e an offenc e o f attempte d manslaughte r b y reaso n 
of provocatio n o r diminishe d responsibility . 

Infanticide 
18. A n offenc e o f infanticid e shoul d b e retained . 
19. The definitio n shoul d includ e th e following : 

(a) th e woman' s ac t o r omissio n cause s th e deat h o f he r chil d bein g a 
child unde r th e age o f 1 2 months; 

(b) th e act o r omission i s such a s would otherwis e amount t o murder o r 
manslaughter; 

(c) a t th e time o f th e ac t o r omissio n th e balance o f th e woman's min d 
was disturbe d b y reaso n o f th e effec t o f givin g birt h o r 
circumstances consequen t upo n tha t birth . 

20. I f th e defendan t i s charge d wit h murder , attempte d murder , 
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manslaughter, o r attempted manslaughter , i t should b e possible fo r he r 
to plea d to , o r th e jur y t o convic t of , infanticid e o r attempte d 
infanticide. 

21. The burden resting upon the defendant t o prove infanticide shoul d 
only g o t o adducin g sufficien t evidenc e t o rais e an issue . 

22. Th e offenc e shoul d b e triabl e o n indictmen t onl y an d punishabl e 
with a  maximu m penalt y o f 5  years' imprisonment . 

23. Ther e shoul d b e n o specifi c restriction s o n reportin g trial s o f 
infanticide. 

24. Ther e shoul d b e an offenc e o f attempte d infanticide . 
Mercy killing 

25. Ther e shoul d no t b e a n offenc e o f merc y killing ; no r shoul d an y 
special sentencin g discretio n b e given t o judges i n suc h cases . 

Involuntary manslaughter 
26. I t should b e manslaughter (punishabl e with a maximum penalty o f 

life imprisonment ) i f a  person cause s deat h wit h inten t t o caus e seriou s 
injury o r bein g reckles s whethe r deat h o r seriou s injur y b e caused . Al l 
other form s o f th e existin g offenc e o f involuntar y manslaughter , fo r 
example manslaughte r b y gross negligence , shoul d b e abolished . 

Terrorism 
27. Crime s committe d eithe r directl y o r indirectl y fo r politica l 

purposes, whic h hav e come to b e referred t o a s terroris t crimes , shoul d 
not b e pu t int o a  specia l categor y o f crime . 

Killing by  consent  and  suicide 
28. Killin g b y consen t shoul d continu e t o b e treate d a s murder . 
29. The offenc e no w i n section 4  of th e Homicide Act 195 7 should b e 

restated a s an offence o f killing in pursuance of a suicide pact punishabl e 
with a  maximum penalt y o f 7  years' imprisonment . I t shoul d n o longe r 
be manslaughter . 

30. O n a n indictmen t chargin g murder , i f i t i s establishe d tha t th e 
killing was in pursuance o f a  suicide pact a  jury shoul d b e empowered t o 
return tha t verdict . Similarly , i f attempted murde r i s charged attempte d 
killing i n pursuanc e o f a  suicid e pac t shoul d b e returnabl e a s a n 
alternative verdict . 

31. Th e burde n restin g o n th e defendant o f provin g th e existence o f a 
suicide pac t shoul d onl y g o t o adducin g sufficien t evidenc e t o rais e a n 
issue. 

32. Aiding, abetting, counselling or procuring suicide should continu e 
to be an offenc e bu t should b e subject t o a maximum penalt y o f 7  years' 
imprisonment. 

33. Th e consen t o f th e Directo r o f Publi c Prosecution s t o th e 
institution o f proceeding s fo r aiding , abetting , counsellin g o r procurin g 
suicide an d killin g i n pursuanc e o f a  suicid e pac t shoul d b e necessary . 

34. On a n indictmen t chargin g killin g in pursuance o f a  suicide pact a 
jury shoul d b e empowere d t o retur n a  verdic t o f aiding , abetting , 
counselling o r procurin g suicid e i f th e fact s establis h tha t offenc e an d 
vice versa . 

Causing death  by  reckless driving and  causing  bodily  harm  by  wanton  or 
furious driving 

35. Th e offenc e o f causin g deat h b y reckles s drivin g shoul d b e 
abolished. 
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36. Ther e shoul d b e a  provisio n empowerin g verdict s o f reckles s 
driving and careles s driving to be returned o n a  charge o f causing deat h 
recklessly. 

37. The offenc e o f causin g bodil y harm b y wanton o r furiou s drivin g 
should b e abolished . 

38. Consideratio n migh t b e given t o replacing th e offenc e o f reckles s 
driving by a  driving offence involvin g complete disregard fo r th e life o r 
safety o f othe r persons . 

Grievous bodily  harm,  unlawful  wounding  and  actual  bodily  harm 
39. Th e existin g offence s unde r section s 18 , 20 and 4 7 o f th e Ac t o f 

1861 should b e repalce d b y the thre e followin g offences : 
(1) causin g serious injur y wit h inten t t o cause serious injury punishabl e 

with a  maximu m penalt y o f lif e imprisonmen t an d triabl e o n 
indictment only ; 

(2) causin g seriou s injur y recklessl y punishabl e wit h a  maximu m 
penalty o f 5  years ' imprisonment , an d triabl e eithe r way ; 

(3) causin g injur y recklessl y o r wit h inten t t o caus e injur y punishabl e 
with a  maximum penalt y of 3  years' imprisonment an d triabl e either 
way bu t mad e a n arrestabl e offence . 

40. W e d o no t propos e tha t ther e shoul d b e a  definition o r injur y o r 
serious injur y excep t a  provisio n tha t injur y include s unconsciousness . 

41. A  magistrates ' cour t shoul d b e empowere d t o convic t withou t 
separate informatio n bein g laid , o f causin g injur y recklessl y o r wit h 
intent o n a  charg e o f causin g seriou s injur y recklessly . 

Assault (including  assault  on  a constable and  sections 36-40  of the  Act of 
1861) 

42. Assaul t shoul d remai n a n offenc e an d th e definitio n shoul d 
continue t o b e lef t t o th e commo n law . 

43. N o ne w offence s o f threatenin g assaul t o r unlawfu l forc e shoul d 
be created . 

44. Assaul t shoul d b e triabl e summaril y onl y an d shoul d b e 
punishable wit h a  maximu m penalt y o f 6  months ' imprisonmen t o r a 
fine of £1,000 or both. There should be a provision empowering a jury t o 
convict o f assaul t o n a  charge of causing injury recklessl y o r with inten t 
to caus e injury , causin g seriou s injur y recklessl y o r causin g seriou s 
injury wit h intent t o cause serious injury. Similarly , a  magistrates' cour t 
should b e empowere d t o convic t o f assault , withou t separat e 
information bein g laid , o n a  charge o f causin g seriou s injur y recklessl y 
or causin g injur y recklessl y o r wit h inten t t o caus e injury . 

45. Section s 42-4 7 o f th e Ac t o f 186 1 shoul d b e repeale d withou t 
replacement. 

46. There should continue to be an offence o f asaulting a constable in 
the executio n o f hi s dut y o r a  perso n assistin g a  constabl e i n th e 
execution o f hi s duty . 

47. I n additio n t o havin g t o prov e tha t th e constabl e assaulte d wa s 
acting in the execution of his duty, the prosecution should be required t o 
prove tha t th e defendan t kne w o r wa s reckles s a s t o whethe r h e was a 
constable. 

48. Th e offenc e shoul d remai n triabl e summaril y onl y wit h a 
maximum penalt y o f 6  months ' imprisonmen t o r a  fin e o f £1,00 0 o r 
both. 
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49. Ther e shoul d b e a  provisio n empowerin g magistrates ' court s t o 
convict, withou t separat e informatio n havin g t o b e laid , o f th e offenc e 
of assaul t o n a  charg e o f assaultin g a  constabl e o r a  perso n assistin g a 
constable. 

50. Section s 36 , 37 , 3 9 and 4 0 of th e Act o f 186 1 should b e repeale d 
without replacement . 

51. I t should continue to be an offence fo r a  person to assault anothe r 
with inten t t o resis t o r preven t th e lawfu l arres t o f himsel f o r an y othe r 
person. The offence shoul d be punishable with a  maximum penalt y o f 2 
years' imprisonmen t an d triabl e eithe r way . 

52. There shoul d als o be a provision empowerin g a  jury t o convic t o f 
assault o n a  charg e o f assaul t wit h inten t t o resis t o r preven t a  lawfu l 
arrest and similarl y a magistrates' cour t should be empowered to convict 
of assault , withou t separat e informatio n bein g laid , o n a  charg e o f 
assault wit h inten t t o resis t o r preven t a  lawfu l arrest . 

Administration of  poison  and  other  noxious  substances 
53. Sectio n 2 3 o f th e Ac t o f 186 1 shoul d b e repeale d withou t 

replacement. 
54. Sectio n 2 4 o f th e Ac t o f 186 1 shoul d b e replace d b y a  provisio n 

along th e followin g lines . I t shoul d b e a n offenc e fo r a  perso n t o 
administer t o another without hi s consent and withou t lawfu l excus e any 
substance whic h i n the circumstances i s capable, an d whic h tha t perso n 
knows may be capable of interfering substantiall y with the other's bodily 
functions. 

55. The offence shoul d be punishable with 3  years' imprisonmen t an d 
triable eithe r way . 

Other offences  under  the  Act of  1861  involving danger  to  life  or  bodily 
harm (railway  offences,  offences  against  children  and  sections  17,  21, 
22, 26  and 31) 

56. There should b e a new offence o n the lines of sections 32 and 33 of 
the Ac t o f 186 1 bu t extende d t o appl y no t onl y t o railway s bu t als o t o 
road and air traffic; th e actus reus  of the offence shoul d be restricted in a 
similar wa y to tha t o f section s 3 2 and 33 , that is , to specific  acts , as fo r 
example throwin g obstruction s ont o motorway s o r interferin g wit h 
airport safet y equipment ; an d th e offenc e shoul d b e committe d i f th e 
defendant act s intentionall y an d i s negligen t a s t o causin g persona l 
injury o r damag e t o property . 

57. Th e offenc e shoul d b e punishabl e wit h a  maximu m penalt y o f 7 
years' imprisonmen t an d triabl e eithe r way . 

58. Sectio n 3 4 of th e Act o f 186 1 (which make s i t an offenc e t o do o r 
omit o r neglect anything so as to endanger railway passengers) should b e 
left unrepealed . 

59. Section 27 of the Act of 186 1 (which relates to the abandonment o f 
a child ) shoul d b e repealed . 

60. Section s 17 , 2 1 an d 2 2 o f th e Ac t o f 186 1 shoul d b e repeale d 
without replacement . 

61. Th e responsibl e governmen t department s shoul d giv e 
consideration t o the repeal of section 26 of the Act of 186 1 and section 6 
of th e Conspiracy an d Protectio n o f Propert y Ac t 1875 . 
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62. Consideratio n shoul d b e give n t o modernisin g sectio n 3 1 o f th e 
Act o f 186 1 an d re-examinin g it s substance . (Sectio n 3 1 make s i t a n 
offence t o set spring guns etc. with intent to inflict grievous bodily harm , 
or allow the same to remain . The provisos howeve r allo w traps to be set 
to destro y vermi n an d sprin g gun s etc . t o b e se t a t nigh t fo r th e 
protection o f dwelling-houses) . Wha t type s o f device s shoul d b e 
prohibited raise s question s o f publi c polic y o n whic h wid e consultatio n 
will b e necessary . Furthe r consideratio n shoul d therefor e b e give n t o 
these matter s b y th e appropriat e governmen t departments . 

Threats to  murder  or  cause  serious  injury 
63. The existing offenc e o f threatenin g t o murde r shoul d b e extended 

to include threats t o cause serious injury . I t should remai n triabl e eithe r 
way and punishable with a maximum penalty of 1 0 years' imprisonment . 

Solicitation to  murder 
64. Section 4 of the Act of 186 1 should b e repealed, leavin g incitemen t 

to murde r t o b e penalise d a t commo n la w an d punishabl e a s i t i s no w 
with a  maximu m penalt y o f lif e imprisonment . 

False imprisonment,  kidnapping  and  child  stealing 
65. Th e offence s o f fals e imprisonment , kidnapping , chil d stealin g 

and abductio n o f a n unmarrie d gir l unde r 1 6 should b e replaced b y th e 
following fou r offences ; 
(a) Unlawfu l detentio n whereb y i t wil l b e a n offenc e fo r a  perso n 

(i) withou t lawfu l excus e 
(ii) intentionall y o r recklessl y 

(iii) b y ac t o r omissio n 
(iv) t o detai n another , caus e hi m t o remai n wher e h e i s o r caus e 

him t o accompan y anothe r perso n 
(v) withou t th e consen t o f th e perso n detaine d (o r wher e th e 

consent i s obtained b y duress o r b y a deception whic h induce s 
him t o believ e tha t h e i s unde r a  lega l compulsion) . 

The offenc e shoul d be  triabl e eithe r wa y an d punishabl e wit h a 
maximum penalt y o f 5  years' imprisonment . 
The specia l defence s availabl e upo n a  charge o f unlawfu l detentio n 
should b e tha t th e chil d wa s unde r th e ag e o f 14 , o r th e defendan t 
believed hi m t o b e unde r tha t age , an d 

(i) th e defendan t ha d o r believe d h e ha d lawfu l contro l ove r th e 
child; o r 

(ii) th e defendant ha d o r believe d h e had th e consen t o f a  perso n 
who ha d lawfu l contro l ove r th e chil d o r wh o th e defendan t 
believed ha d lawfu l contro l ove r th e child . 

The burde n o n th e defendan t o f establishin g a  specia l defenc e 
should onl y go to adducing sufficien t evidenc e to rais e an issu e an d 
the defenc e o f belie f shoul d b e hones t belief , no t belie f o n 
reasonable grounds . 

(b) Kidnappin g whereby it will be an offence fo r a  person unlawfull y t o 
detain, etc , another a s set out in (a) above, with one of the followin g 
intents: 

(i) th e intentio n t o hol d th e victi m t o ranso m o r a s a  hostage ; 
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(ii) th e intentio n t o caus e th e victi m t o b e sen t ou t o f th e realm ; 
(iii) th e intentio n t o commi t a n arrestabl e offence . 

The offenc e shoul d b e triabl e o n indictmen t onl y an d punishabl e 
with a  maximu m penalt y o f lif e imprisonment . 
There shoul d b e no specia l defence s t o th e offenc e o f kidnapping . 

(c) Abductio n whereb y i t wil l be a n offenc e fo r a  perso n 
(i) withou t lawfu l excus e 

(ii) intentionall y o r recklessl y 
(iii) t o detai n o r caus e t o remai n o r caus e t o accompan y anothe r 
(iv) a  chil d unde r 1 4 
(v) s o that th e child is kept ou t of the lawful contro l o f his parent , 

guardian o r other person having lawful contro l of him withou t 
their consent . 

The offenc e shoul d b e triabl e eithe r wa y an d b e punishabl e wit h a 
maximum penalt y o f 3  years' imprisonment . 
It shoul d b e mad e a n arrestabl e offence . 
The defence s availabl e o n a  charge o f abductio n shoul d be : 

(i) tha t th e defendan t wa s th e mothe r o r fathe r o f th e chil d 
(except wher e the intention wa s to caus e th e child t o be take n 
out o f th e realm) ; 

(ii) tha t th e defendan t ha d a  right , o r believe d h e ha d a  right , t o 
the contro l o f th e child ; 

(iii) tha t th e perso n takin g th e chil d believe d tha t th e parent , 
guardian o r an y othe r perso n havin g lawfu l contro l o f th e 
child had consented or would have consented had he known al l 
the circumstances ; 

(iv) tha t th e defendan t believe d th e chil d t o b e age d 1 4 or over ; 
(v) tha t th e defendan t believe d th e chil d no t t o b e i n th e lawfu l 

control o f a  parent , guardia n o r an y othe r person . 
(d) aggravate d abductio n whereb y i t wil l be  a n offenc e fo r a  perso n t o 

abduct a  chil d unde r 1 4 a s i n (c ) abov e togethe r wit h on e o f th e 
intents require d fo r kidnappin g i n (b ) above . 
The offenc e o f aggravate d abductio n shoul d be  triabl e o n 
indictment onl y an d punishabl e wit h lif e imprisonment . 
There shoul d b e a  specia l defenc e t o th e offenc e o f aggravate d 
abduction wher e th e abductio n i s with th e intentio n o f causin g th e 
child t o b e take n ou t o f th e realm . I n suc h a  cas e i t shoul d b e a 
defence tha t th e defendan t wa s th e mothe r o r fathe r o f th e chil d 
abducted bu t h e o r sh e wil l remai n liabl e t o convictio n fo r 
abduction. 

The consen t o f th e Directo r o f Publi c Prosecution s t o th e institutio n 
of proceeding s fo r an y o f th e fou r recommende d offence s shoul d be 
necessary. 

Omissions 
67. Sav e wher e liabilit y fo r a n omissio n i s expressl y impose d b y 

statute, 
(a) liabilit y for omission s should be restricted to the offences o f murder , 

manslaughter, causin g seriou s injur y wit h intent , unlawfu l 
detention, kidnapping , abductio n an d aggravate d abduction ; an d 

(b) suc h liabilit y fo r omission s shoul d aris e onl y wher e th e omissio n 
amounts t o a  breac h o f dut y t o ac t whic h i s recognised a t commo n 
law. Th e commo n la w dutie s shoul d no t b e codified . 
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Voluntary intoxication 
68. Th e commo n la w rule s relatin g t o voluntar y intoxicatio n du e t o 

drink o r drugs or both should be replaced by a statutory provision on the 
following lines : 
(a) tha t evidenc e o f voluntar y intoxicatio n shoul d b e capabl e o f 

negativing th e menta l elemen t i n murde r an d th e intentio n require d 
for th e commissio n o f an y othe r offence : an d 

(b) i n offence s i n whic h recklessnes s constitute s a n elemen t o f th e 
offence, i f th e defendan t owin g t o voluntar y intoxicatio n ha d n o 
appreciation o f a  risk which he would hav e appreciated ha d h e been 
sober, suc h a  lac k o f appreciatio n i s immaterial . 

69. Voluntar y intoxicatio n shoul d b e define d o n th e line s re -
commended b y th e Butle r Committee . 

70. I n murde r o r i n an y othe r offenc e i n whic h intentio n i s require d 
for th e commissio n o f th e offenc e a  mistake n belie f arisin g fro m 
voluntary intoxicatio n shoul d b e a  defenc e t o th e charg e i f suc h a 
mistaken belie f hel d b y a  sobe r ma n woul d b e a  defence . Howeve r i n 
offences i n which recklessness does constitute an element o f the offence , 
if th e defendant , becaus e o f a  mistake , du e t o voluntar y intoxication , 
holds a  belie f which , i f h e ha d bee n sober , woul d b e a  defenc e t o th e 
charge, bu t whic h h e woul d no t hav e hel d ha d h e bee n sober , th e 
mistaken belie f i s immaterial . 

71. Ou r recommendation s o n voluntar y intoxicatio n shoul d b e 
applicable t o crimina l offence s generally . 

Defences 
Self-defence 

72. 
(a) Th e commo n la w defenc e o f self-defenc e shoul d b e replace d b y a 

statutory defenc e providin g tha t a  perso n ma y us e suc h forc e a s i s 
reasonable i n th e circumstance s a s h e believe s the m t o b e i n th e 
defence o f himsel f o r an y othe r person , o r i n th e defenc e o f hi s 
property o r tha t o f an y othe r person . 

(b) Th e defence shoul d b e confined t o cases where the defendant feare d 
an imminen t attack . 

(c) Ther e shoul d b e no specifi c provisio n relatin g t o th e retrea t rul e o r 
the refusa l t o compl y wit h a n unlawfu l demand . 

(d) Sectio n 3  of th e Criminal La w Act 196 7 should b e amended s o that , 
as regard s crimina l proceeding s only , whethe r th e defendan t 
believed tha t forc e wa s necessar y i n th e preventio n o f crim e o r i n 
effecting o r assisting in a lawful arres t should be decided on the fact s 
as the defendant believe d them to be, but whethe r the force used was 
reasonable shoul d b e governed b y an objectiv e test . 

(e) Ther e shoul d b e a  provisio n that , i n considerin g whethe r th e 
defendant believe d h e or anothe r o r hi s property o r tha t o f anothe r 
was under attack , th e presence or absence of reasonable grounds fo r 
such a  belie f i s a matte r t o which th e court o r jury i s to have regar d 
in conjunctio n wit h an y othe r relevan t matter s 

(0 Th e burde n o n th e defendan t o f establishin g tha t h e acte d i n self -
defence shoul d onl y g o t o adducin g sufficien t evidenc e t o rais e a n 
issue. 
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73. Wher e a person kill s in a  situation i n which i t i s reasonable fo r 
some force to be used in self-defence o r in the prevention of crime but 
the defendant use s excessive force, he should be liable to be convicted of 
manslaughter not murder if, a t the time of the act, he honestly believed 
that th e force h e used was reasonable in the circumstances. 
Consent 

74. The common law defence of consent should be continued for the 
pesent in the circumstances in which it is now available. 
Discipline 

75. The common law defence of lawful correction should be continued 
for th e present i n the circumstances in which i t is now available. 
Extra-territorial jurisdiction 

76. Th e court s i n Englan d an d Wale s should hav e jurisdiction ove r 
murder and manslaughter where: 
(a) th e defendant's ac t or 
(b) th e infliction o f the injur y 
occurs i n Englan d o r Wales . The y shoul d als o hav e jurisdictio n i n 
murder an d manslaughte r ove r a  citize n o f th e Unite d Kingdo m an d 
Colonies wh o kill s a  perso n anywher e outsid e th e Unite d Kingdom , 
whether o n lan d o r no t bu t suc h jurisdictio n shoul d no t exten d t o 
attempts to commit those offences . 

77. Section 1 0 of th e Act should be repealed withou t replacement . 
78. Our courts should have jurisdiction ove r an alien whose act here 

causes death abroad . 
79. O n a charge of murder or manslaughter a defendant should not be 

able to plead that his act was not an offence i n the country where it was 
done or that h e had a partial defence under the law of that country . 

80. I t shoul d b e a n offenc e t o incite , conspir e o r attemp t i n thi s 
country t o commi t a n ac t abroa d which , i f committe d here , woul d 
amount t o murder , manslaughter , causin g a n explosio n likel y t o 
endanger lif e o r propert y (contrar y t o sectio n 2  o f th e Explosiv e 
Substances Act 1883) , causing serious injury with intent to cause serious 
injury o r kidnapping . 

81. I t shoul d b e an offence t o incite , conspire or attempt abroa d t o 
commit i n this country any of the offences a t 80 above. 

Confidential informatio n 
In it s 278-pag e Memorandu m No . 4 0 o n ''Confidentia l infor -
mation", th e Scottis h La w Commission make s a number o f sugges-
tions an d pose s a  serie s o f question s fo r comment , criticis m an d 
consideration. 

The repor t examine s th e positio n i n contrac t an d i n tort , an d 
considers othe r remedie s suc h a s copyright , patent s an d designs , 
restitution an d recompense . 

The provisiona l proposal s an d question s t o whic h commen t i s 
invited ar e -
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(i) whateve r decisions may be taken on the creation of new rights 
and obligations , any right s and obligation s which exis t unde r 
the present law of contract and in tort should not be abolished; 

(ii) i n the creation of new rights and obligations, it is preferable t o 
resort t o genera l principle s o f la w whereve r practicable , 
rather tha n t o detailed rules ; 

(iii) i t should be made clear by statute tha t in an action fo r breac h 
of contrac t involvin g th e us e o r disclosur e o f information , 
damages shoul d include , wher e appropriate , reparatio n fo r 
injury t o feelings ; 

(iv) ther e i s a case for making i t clear by statute that a  contractual 
obligation i s enforceable agains t a  third part y wh o knows, o r 
ought reasonably to know, that information ha s been received 
by him in breach of contract and that to use it would constitute 
a breac h o f tha t contract ; 

(v) th e la w regardin g th e circumstance s i n whic h obligation s o f 
confidence ca n b e implie d i s no t full y developed , an d 
comment is invited whether difficulty ha s been experienced in 
practice fo r thi s reason. I f so, one possibilit y i s to provide b y 
legislation guideline s on the circumstances i n which a restric-
tion would be implied on the disclosure or use of informatio n 
by a person to whom i t was communicated, fo r example in the 
following relationships : employer/employee, doctor/patient , 
clergyman/parishioner, lawyer/client , student/teacher ; 

(vi) i t ma y b e advisable t o provide that , wher e informatio n com -
municated fo r th e purpose o f being stored i n a computer, th e 
person t o who m th e informatio n i s communicate d an d th e 
person responsibl e fo r th e maintenanc e o f th e compute r 
system shoul d bot h b e unde r a n obligatio n tha t th e infor -
mation shall neither be disclosed nor used without the consent 
of th e communicato r excep t fo r th e purpose s fo r whic h i t i s 
communicated; an d tha t bot h th e perso n t o whom th e infor -
mation i s communicated an d th e perso n responsibl e fo r th e 
management o f the computer system should be held liable fo r 
any unauthorise d us e or disclosure o f the informatio n unles s 
they ca n sho w tha t suc h us e o r disclosur e occurre d withou t 
fault o n thei r part ; 

(vii) shoul d a  person , i n particula r a  docto r employe d i n th e 
National Health Service, who has acquired information unde r 
an agreemen t o f confidence , b e oblige d t o disclos e i t i n 
connection wit h proceedings i n a  court o f law ? 

(viii) ar e ther e any guidelines which could usefully b e laid down t o 
determine th e extent to which disclosure should be allowed in 
the publi c interest ? I n particular , shoul d disclosur e b e per -
mitted i f the information relate s to a state of affairs which the 
public interes t require s shoul d no t b e allowe d t o continue ? 

(ix) i t would b e desirable , fo r th e avoidanc e o f doubt , t o enact a 
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declaratory provisio n t o the effec t tha t a n action base d upo n 
the tor t o f injuri a shoul d b e competent , wher e i t i s claimed 
that injur y t o th e feeling s ha s bee n sustaine d throug h th e 
disclosure o f informatio n abou t th e pursuer , o r throug h th e 
means whereb y informatio n abou t hi m ha s bee n obtained , 
where thes e amoun t t o a n unwarrante d aggressio n upo n th e 
pursuer's person , dignit y o r reputation ; 

(x) i f it were thought undesirabl e to resort to the principles of the 
actio injuriarum , a  statutory tor t shoul d b e introduced , con -
sisting of th e us e or disclosure o f information amountin g to a 
substantial an d unreasonabl e infringemen t o f a  right  o f 
privacy, accompanie d b y th e sam e head s o f damage , 
defences, rule s o f evidenc e an d la w o f prescriptio n whic h 
apply t o other branche s o f th e la w of tort ; 

(xi) i f suc h a  statutor y tor t i s introduced , th e cour t migh t b e 
empowered t o orde r th e defende r t o destro y al l article s o r 
documents which had come into his possession by reason of or 
in consequenc e o f th e infringement ; 

(xii) i f suc h a  statutor y tor t i s introduced , a  perso n shoul d b e 
entitled t o b e protecte d fro m substantia l an d unreasonabl e 
intrusion upo n hi s family . Th e definitio n o f "family " shoul d 
not b e a s extensiv e a s th e categor y o f relative s entitle d t o 
claim patrimonia l los s i n term s o f th e Damage s (Scotland ) 
Act 1976 , and shoul d exclud e i n particular uncles , aunts an d 
their issue , an d forme r spouses ; 

(xiii) i f it were thought undesirabl e t o resort to the principles of the 
actio injuriarum , i t woul d als o b e possibl e t o introduc e a 
statutory tort , actionabl e a t th e instanc e o f an y perso n wh o 
has suffere d damag e thereby , t o disclos e o r otherwis e us e 
information which , a t th e tim e o f th e disclosur e o r use , th e 
discloser o r use r knew , o r i n al l th e circumstance s ough t t o 
have known , wa s obtained b y unlawfu l means ; 

(xiv) th e sam e principle s should , s o fa r a s possible , appl y t o thi s 
tort a s would appl y t o the tor t describe d i n proposal (x) ; 

(xv) ther e shoul d b e a  specia l procedure , simila r t o tha t whic h 
already exist s in relation t o financia l informatio n i n petitions 
for variatio n o f trust , t o preven t th e proceeding s themselve s 
causing furthe r disclosur e o f th e information . Thi s could b e 
achieved b y usin g statement s lodge d i n process , bu t no t 
printed i n th e pleadings , t o describ e th e confidentia l infor -
mation; 

(xvi) crimina l sanctions should be introduced b y statute against th e 
following activitie s -
(a) i t shoul d b e a  statutor y offenc e t o ente r upo n premise s 

without th e occupier' s consent , an d withou t lawfu l 
authority, fo r the purpose of obtaining confidential infor -
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mation or information whic h is of value, whether or not 
the information i s actually obtained , 

(b) i t should be a statutory offence t o search or examine the 
property owned or lawfully possessed by another person 
without tha t person' s consent , o r withou t lawfu l 
authority, wit h a  vie w t o obtainin g confidentia l infor -
mation o r informatio n whic h i s o f value . Th e ter m 
"property" shoul d b e sufficientl y comprehensiv e t o 
include vehicles, vessels, personal effects an d tapes, 

(c) th e use of certain technical surveillance devices should be 
made a  criminal offence. Th e category of device should 
include any electronic or optical devices which permit a 
man of normal sight or hearing to receive visual or aura 
signals in circumstances in which he would otherwise be 
unable to do so, or which permit a record of such signals 
to be made; 

(xvii) th e criminal law should not be extended by statute beyond the 
three categories set out in proposal (xvi). 

Incest 
The Scottish La w Commission ha s published Memorandu m No . 44 
on "The Law of Inces t in Scotland'*. An introduction explain s that 
the prohibition of incest in Scotland still derived from an Act of 1567 
founding o n th e ancien t Mosai c la w a s expresse d i n Leviticu s 
Chapter xviii . When, i n 1969 , a committee under the chairmanship 
of Lor d Kilbrando n ha d considered certai n aspect s of th e marriage 
law of Scotland , shar p criticism ha d bee n expressed o f th e existing 
law on the forbidde n degrees , both fo r marriag e and incest . Whil e 
the Marriage (Scotland) Act 197 7 (c. 15 ) had remedied the situation 
in respect of marriage by providing a clear and comprehensible list of 
the relations who may not marry, the Act did not directly affect th e 
law of incest . The need fo r refor m o f the law of inces t i n Scotland 
had lon g been recognised . 

The Memorandum gives the general and historical background to 
the reference, review s the present la w and discusses the genetic and 
psychological effect s o f incest . I t goes on to give an account o f the 
law i n Englan d an d Wales , Ne w Zealand , Canada , Australia , th e 
U.S.A., France , Belgium, Germany and Norway . 

In explaining the Commission's approach t o the matters in issue, 
the Memorandu m point s ou t tha t historically , th e la w o f inces t i n 
Scotland derives from the dominant religious views in Scotland in the 
immediate post-Reformatio n period . However , thi s societ y no w 
included person s o f variou s religiou s belief s an d o f n o religiou s 
belief. Punishment i n these circumstances must be justified i n terms 
of society' s present ends . The Commission would place high among 
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those end s th e strengthenin g o f th e fabri c o f th e famil y an d th e 
protection o f it s members , especiall y children , fro m injur y an d 
molestation. Althoug h i t ha d bee n suggeste d tha t inces t wa s merel y 
an offenc e agains t a  particula r mora l creed , th e Commissio n coul d 
not accep t this . The examination o f th e subject persuade d the m tha t 
there were good reason s fo r retainin g the crime of incest , though th e 
Commission propose d t o narrow th e scope of it s application t o cases 
where th e nee d fo r it s specifi c sanction s wa s mos t apparent . 

In th e Commission' s view , th e reason s wh y th e offenc e shoul d b e 
retained include d th e following — 
(a) th e reduction o f the risk of the birth o f children wit h defects o f a 

genetic origin ; 
(b) th e preventio n o f psychologica l har m t o children ; 
(c) th e maintenanc e o f solidarit y withi n th e family ; an d 
(d) th e recognitio n o f th e oppositio n o f significan t number s o f th e 

community t o th e ide a o f sexua l intercours e betwee n blood -
relatives. 

But thes e consideration s applie d wit h ful l forc e onl y withi n th e 
nuclear family . The y di d no t appl y t o relationship s b y affinit y an d 
did no t appl y t o al l relationship s base d o n consanguinity . 

Set ou t belo w i s th e Memorandum' s summar y o f th e 
Commission's tentative proposals , upon whic h comment i s invited— 

(i) inces t should b e retained as a separate crime; 
(ii) th e crim e o f inces t shoul d no t b e constitute d b y intercours e 

between a  person and the relatives of his spouse; 
(iii) th e prohibition agains t inces t should extend only to the followin g 

relationships based on consanguinity— 
(a) parent s and children, 
(b) brother s and sister , 
(c) grandparent s and grandchildren , 
(d) uncle s and nieces, aunts and nephews, and 
(e) half-brother s an d half-sisters ; 

(iv) th e illegitimate child should be placed with regard to incest in the 
same position as the legitimate child; 

(v) sexua l intercourse between relations by adoption onl y should no t 
be characterised a s incest; 

(vi) shoul d th e protectio n availabl e unde r th e provision s o f th e law 
directed agains t sexua l offence s othe r tha n inces t b e extende d 
beyond the age of 1 6 in the case of femal e adopted child or step-
child?; 

(vii) shoul d increase d penaltie s b e available unde r suc h provision s in 
the case of the adopted child or step-child and, if so, should this be 
by way of removing or increasing statutory maxima?; 

(viii) th e present penalty fo r inces t should be retained; 
(ix) inces t should not be triable only in the High Court but should also 

be triable on indictment i n the Sheriff Court ; 
(x) th e present definitio n o f incest , requiring penetration , shoul d b e 

retained and should not be extended to other forms of sexual mis-
conduct presently covered by other offences ; 
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(xi) a s an alternativ e to prosecution an d punishment , provisio n shoul d 
be mad e withi n th e crimina l proces s to secur e hel p an d treatmen t 
for th e victi m o f inces t an d th e othe r member s o f th e victim' s 
family. 
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International 
Developments 

Treaties 
Constitution of the World Health Organization as amended done a t 
New Yor k o n 2 2 Jul y 1946 . Papu a Ne w Guinea' s Instrumen t o f 
Acceptance signed by the Minister for Foreign Affairs an d Trade on 
7 April 197 6 and deposited with the Secretary-General o f the United 
Nations o n 2 9 Apri l 1976 . Papu a Ne w Guine a admitte d a s a  Ful l 
Member of the World Health Organization with effect fro m 29 April 
1976. 

Amendments t o Articles 24 and 25 of the Constitution of the World 
Health Organisation , adopte d b y th e Twenty-Nint h Worl d Healt h 
Assembly o n 1 7 May 1976 . Australia accepte d th e amendments o n 
30 March 1977 . The amendment s ar e no t ye t i n force . 

Amendments to Articles 24 and 25 of th e Constitution o f th e World 
Health Organisation , adopte d o n 1 7 Ma y 1976 . New  Zealand' s 
Instrument o f Acceptanc e was  deposited o n 2 5 March 1980 . 

Basic Agreemen t betwee n th e Worl d Healt h Organizatio n an d th e 
Government o f Papu a Ne w Guinea . Signe d fo r th e Worl d Healt h 
Organization, b y th e Regiona l Directo r i n Manil a o n 2 7 Februar y 
1976. Signe d b y th e Ministe r fo r Foreig n Affair s an d Trad e o n 2 8 
June 1976 . 

Memorandum o f Agreement regardin g Project Execution , Procure-
ment an d Us e o f Fund s i n Respec t o f th e Banglades h Populatio n 
Project done at Washington 4 February 1976. Australia accepted th e 
Agreement o n 23 December 197 6 and i t became effective amon g all 
participants o n 2 5 February 1977 . 

Agreement o n Co-operatio n i n th e fiel d o f Medicin e an d Publi c 
Health betwee n th e Governmen t o f th e Unite d Kingdo m o f Grea t 
Britain an d Norther n Irelan d an d th e Governmen t o f th e Germa n 
Democratic Republic , Berlin , 1 4 Apri l 197 7 (Cmn d 6914) . Th e 
Agreement entere d int o force o n 1 4 April, 1977 . 
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Treaty of the West African Health Community done at Lagos on 25 
October 197 8 between The Gambia, Ghana, Nigeria , Sierr a Leone 
and Liberia. 
The Treat y establishe s th e Wes t Africa n Healt h Community , 
membership o f whic h i s open t o al l the States of th e West Africa n 
Region a s define d b y th e Organisatio n o f Africa n Unity . Th e 
Community's objectiv e i s t o undertake , throug h co-operation , 
activities whic h woul d contribut e toward s th e attainmen t o f th e 
highest possibl e standard an d protectio n o f healt h fo r it s peoples. 

Convention concernin g Occupationa l Safet y an d Healt h i n Doc k 
Work, Geneva , 2 5 Jun e 197 9 (IL O Conventio n 152) . Th e Con -
vention an d Recommendation , adopte d a t th e 65th Sessio n o f th e 
International Labou r Conference , i s th e longes t tex t adopte d o n 
safety and health since the Second World War. I t envisages a range 
of technical and administrative measures designed to ensure the pre-
vention of occupational accidents and diseases to which port workers 
might be exposed. 

It set s ou t i n genera l term s th e objective s t o b e attaine d an d 
technical measure s concernin g installation s i n dock s (surfaces , 
passageways, containe r terminals , electrica l installations , fire -
fighting an d firs t ai d facilities) , o n boar d shi p (hold s an d carg o 
decks, hatch covers and hatchways) and lifting appliances and loose 
gear used in the loading and unloading of ships. 

The Recommendatio n complement s variou s aspect s o f th e Con-
vention i n a number of technica l details. 

The Conference als o adopted a  Resolution inviting the ILO to in-
crease its assistance to countries wishing to establish training centres 
for developin g instructio n i n occupatio n safet y an d healt h fo r 
dockers. 

Convention concernin g Hour s of Wor k and Res t Periods in Road 
Transport, Geneva, 27 June 1979 (ILO Convention 153) . The Con-
vention and Recommendation, adopted by the International Labour 
Conference a t its 65th Session, aim at regulating hours of work and 
rest periods for professiona l roa d transpor t workers . 

Some 55 million people are at present engaged in road transport in 
the world. Conditions of work concern no t only the individual em-
ployed perso n an d hi s famil y bu t als o the safety o f al l road users . 
According t o WH O statistics , som e 300,00 0 person s ar e kille d 
annually on the roads and approximately te n million injured . 

The Recommendatio n applie s no t onl y t o driver s bu t t o wage -
earners engage d i n transpor t (mates , conductors , attendants) . I t 
contains mor e detaile d provision s tha n th e Conventio n coverin g 
subjects such as normal weekly hours of work, normal daily hours of 
work, weekly rest and overtime . 

Both text s contai n provision s fo r supervisio n o f drivin g time , 
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working tim e an d res t period s an d indicat e th e rol e o f th e publi c 
authorities an d employer s a s wel l a s compulsor y inspection s an d 
eventual sanctions . 

European Convention for the Protection of Animal s for Slaughter, 
Strasbourg, 10 May 1979 (No. 102) . The Convention was opened for 
signature on the same date. The Convention specified unifor m rule s 
for the humane treatment of animals in slaughter houses and for the 
actual means of slaughter . 

Additional Protocol to the European Convention for the Protection 
of Animals during International Transport, Strasbourg, 10 May 1979 
(No. 103). 

Legislation 
Cyprus Th e Convention on the Elaboration of a European Pharmacopoeia 

(Ratification) Law, No. 47 of 1976 
This Law ratifies the Convention on the Elaboration of a European 
Pharmacopoeia done in Strasbourg on 22 July 1964. 

Judicial Decisions 
United Birchin g of young offenders 
Kingdom The  birching  o f young offenders a s practised in the Isle of Man has 

been held to be "degrading punishment" in breach of the European 
Convention o n Huma n Rights . Th e Isl e o f Ma n i s a  Crow n 
dependency wit h it s ow n parliament , th e Tynwald . Althoug h th e 
United Kingdo m parliamen t ma y legislat e o n th e Isl e o f Man' s 
behalf, i t has never done so without the Tynwald's consent . 

The judgment i s being studied a s well in Guernsey and in Jersey, 
who also have provisions authorising corporal punishment . 

Sunday Times v. United Kingdom 
The European Court of Human Rights has held (by 11 vote s to nine) 
that the 197 2 United Kingdo m Government injunctio n stoppin g the 
Sunday Time s publishin g a n articl e abou t th e drug , Thalidomide , 
violated the European Convention on Human Rights , the "freedo m 
of expression" guarantee d b y Article 1 0 of th e Convention. 

The case arose after parent s of children born deformed, allegedl y 
due t o thei r mothers ' us e o f Thalidomide , ha d commence d 
proceedings agains t th e Distiller s Company , whic h manufacture d 
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and marketed the drug. Distillers obtained from the Divisional Court 
an injunctio n (o n th e application o f th e Attorney-General ) agains t 
the Sunday Times on the ground tha t by supplying the informatio n 
to th e publi c th e articl e trie d t o brin g publi c opinio n t o bea r o n 
Distillers' attitude. This order was reversed by the Court of Appeal, 
but restored by the House of Lords on the ground that it was wrong 
to prejudge th e issues in pending proceedings. 

The Court while so ruling in support of claims made by the Sunday 
Times over its right to publish the article, also— 

(i) sai d that , whil e th e mas s medi a shoul d no t excee d limit s 
necessary t o th e prope r administratio n o f justice , i t wa s 
incumbent on them to impart information o n matters of public 
interest, includin g thos e befor e th e courts . Th e publi c ha d a 
right to such information ; 

(ii) rejecte d th e approac h take n b y th e Attorney-Genera l whic h 
stressed the need fo r balanc e in the conflict betwee n freedo m 
of speech and the fair administration of justice. The court said 
it saw no choice between two conflicting principles , but rather 
a clea r principl e o f freedo m o f expressio n whic h mus t b e 
subjected t o certain narrowl y interpreted exceptions ; 

(iii) stresse d tha t th e Thalidomid e disaste r wa s a  matte r o f 
undisputed concern , raisin g fundamenta l issue s about protec -
tion agains t an d compensatio n fo r injurie s resultin g fro m 
scientific developments ; 

(iv) observe d tha t th e familie s o f th e Thalidomid e victims , wh o 
were unawar e o f th e lega l difficultie s involved , ha d a  vita l 
interest in knowing all the facts: they could be deprived of this 
crucial information onl y if i t appeared absolutel y certain tha t 
its diffusio n woul d hav e threatene d th e authorit y o f th e 
judiciary—and thi s was not foun d t o be the case; 

(v) sai d that the Attorney-General's move to stop publication did 
not correspon d t o a  socia l nee d sufficientl y pressin g t o 
outweigh the public interest i n freedom o f expression . 

Corporal punishment—whethe r strappin g i n school s agains t wishe s of 
parents' infringement o f human rights 
The Europea n Commissio n o f Huma n Right s ha s hel d tha t th e 
punishment imposed on boys in Scottish schools by tawse, a leather strap, 
against th e wishe s o f thei r parents , wa s a  breac h o f th e Europea n 
Convention o n Huma n Rights ; Articl e 2  o f th e Convention' s Firs t 
Protocol which guarantees the right to education and the right of parents 
to have their children taught "in conformity with their own religious and 
philosophical convictions" . 

Two mothers , whos e son s wer e no t punishe d wit h tawse , submitte d 
that-
(a) i n one case the mother had asked for , bu t bee n refused a  guarantee 

that her child would no t be strapped; and 
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(b) i n th e othe r cas e th e bo y ha d bee n suspende d fro m schoo l afte r 
refusing t o submi t t o corporal punishmen t fo r climbin g a  school wal l 
and th e Fife educatio n authorit y woul d no t giv e an assuranc e tha t h e 
would no t b e liabl e t o suc h punishmen t i f h e returned . 

The finding ha s been referred t o the European Cour t o f Human Rights . 
G. Cambell  and  J.  Cosans  v . U.K.  (Th e Times newspaper : 1 4 October 

1980). 

Rights of a  mental patient—righ t t o appeal agains t detentio n 
The Europea n Conventio n o n Huma n Right s provide s tha t a  perso n 
deprived o f hi s libert y shoul d b e abl e t o g o t o a  cour t t o challeng e th e 
legality o f tha t detention . 

One o f th e fiv e case s submitte d t o th e Europea n Commissio n 
concerned a  menta l patien t wh o was  recalle d t o Broadmoor , th e specia l 
hospital, afte r h e had bee n fre e fo r thre e year s without (accordin g t o th e 
Commission) bein g give n promp t an d sufficien t reason s fo r hi s arrest . 

The Europea n Commissio n foun d agains t th e U.K . Governmen t o n 
two counts -

(i) no t givin g a  forme r patien t th e reason s fo r hi s detentio n i n 
Broadmoor; an d 

(ii) no t givin g hi m prope r right s o f appea l agains t detention . 
The findin g ha s been referre d t o the European Cour t o f Huma n Right s 

and, i f confirmed, woul d resul t i n the redrafting o f certain section s of th e 
Mental Healt h Ac t 1959 . 

X v . U.K.  (Th e Time s newspaper : 1 6 October 1980) . 

Other Developments 
Better paternity test s established 
The existenc e o f a n "almos t perfect " metho d o f provin g o r dis -
proving th e paternit y o f a  chil d wa s disclose d a t a  recen t inter -
national congres s i n Hamburg . I t i s base d o n th e examinatio n o f 
between 15 0 an d 17 0 differen t factor s i n th e blood , includin g it s 
protein an d enzym e conten t no w know n t o b e hereditary . I t ha s a 
claimed accurac y of 99 per cent to disprove and 95 to 98 per cent t o 
prove paternity . Th e ne w test s hav e bee n use d t o conduc t court -
ordered examination s i n Germany , bu t ar e no t ye t widel y known . 
Professor Hans-Herman n Hope of the West German Centra l Bloo d 
Transfusion Institut e explaine d th e metho d t o the congress . 

UN Commissio n o n Narcoti c Drug s 
The Commission , a t it s recen t meetin g i n Genev a — 

(i) approve d plan s fo r mor e effective actio n agains t th e illicit pro -
duction an d us e o f heroin ; an d 
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(ii) calle d fo r actio n t o eliminat e shar p fluctuations  i n th e suppl y 
and deman d situatio n o f opiates , a s a way to help in establish -
ing adequat e internationa l control . 

Reasons fo r a n Internationa l Conventio n o n Tortur e 
The Secretar y Genera l o f th e Internationa l Commissio n o f Jurist s 
has argued strongly that ther e should b e an Internationa l Conventio n 
on Torture . H e notes tha t i t i s a crime carried ou t almos t entirel y b y 
States acting by their servants or agents , and i s a crime committed b y 
the la w enforcement agencie s whose very duty i t i s to preven t crime . 
In thi s situation , h e suggests , externa l pressur e upo n offendin g 
governments i s most important . 

Further, imposin g obligations unde r internationa l la w would b e to 
elevate th e matte r t o on e o f internationa l concer n an d rende r i t n o 
longer one "essentially withi n th e domestic jurisdiction" o f th e State 
concerned. Th e Conventio n migh t als o extend jurisdictio n t o tr y a n 
offence o f tortur e beyon d th e countr y wher e th e crim e wa s 
committed. 

He suggest s tha t th e argumen t tha t onl y countrie s whic h d o no t 
practice tortur e wil l ratif y th e Conventio n i s wron g o n tw o counts : 
first, a s wit h sin , everyon e ha s t o declar e himsel f agains t torture ; 
second, government s chang e s o tha t a  State whic h doe s no t practic e 
torture unde r on e administratio n ma y d o s o unde r anothe r mor e 
totalitarian regime . 

Vasectomy i n the polygamous marriag e 
The Africa Regiona l Law Panel has endorsed the policy statement on 
sterilization adopte d b y th e Internationa l Planne d Parenthoo d 
Federation's Managemen t an d Plannin g Committee—namely , tha t 
doctors should, where possible, consult with the other spouse befor e 
carrying out a sterilization operation bu t that consent should not be a 
legal requirement: i n polygamous marriages , doctors should consul t 
all th e wive s before a  vasectomy . 

The Pane l also recommended tha t where voluntar y sterilization i s 
against th e law , Famil y Plannin g Association s shoul d lobb y fo r 
change. Similarly , an y barrier s shoul d b e remove d fro m offerin g 
contraceptive service s t o adolescents , whethe r marrie d o r 
unmarried. 

(Noted a t IPPF  News,  September/October , 1977. ) 

Draft o f th e Universa l Declaratio n o f Anima l Right s 
The Draf t Declaratio n accepte d b y UNESCO , 3 0 year s afte r th e 
United Nation s adopted th e Universal Declaration o f Human Rights , 
lays dow n i n 1 4 articles th e principle s fo r dealin g wit h th e anima l 
world. I t declare s that — 
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(i) al l animals are equal and have the same right of existence; 
(ii) th e right s o f animal s mus t b e protecte d b y la w agains t th e 

rights of man; 
(iii) th e right of liberty is upheld and acts of cruelty condemned ; 
(iv) medica l experimentation fo r scientific or commercial purposes 

is deplored; 
(v) exhibition s "fo r th e pleasur e o f man" , suc h a s circuse s an d 

zoos, are denounced; 
(vi) th e genocide of whole species is deplored. 
It is hoped that the United Nations will be able to bring forward a 

resolution along these lines, before the turn of the century. Further-
more, a n interparliamentar y associatio n t o safeguar d th e right s of 
animals has been created with the aim to unite the political parties of 
every country intereste d i n animal protectio n an d natur e conserva -
tion, an d a  ne w "orde r o f nature " t o honou r peopl e wh o hav e 
worked for conservation and the defence of the rights of nature and 
the creatures which make it up has been established . 

Charter for protection of plant s and animals at risk or endangered 
species 
The 14t h General assembly of the International Union for the Con-
servation o f Natur e an d Natura l Resource s (IUCN ) me t i n 
Ashkhabad (2 6 September— 5 Octobe r 1978) , th e capita l o f 
Turkmenia i n Sovie t Centra l Asia , t o conside r measure s t o sav e 
plants and animals threatened by extinction and to assess what emer-
gency action must now be taken if certain species are not to become 
extinct. 

One of the main subjects on the agenda was the advance of deserts 
across the globe. By the year 2,000 the world will lose about a  third 
of it s arable land to desert. Other subjects discussed included — 

(i) th e influence o f water purity on biological productivity of the 
oceans; 

(ii) th e preservation o f th e habitat o f endangered species ; and 
(iii) mean s of increasing soil fertility . 
In this connection Britai n i s to put measure s before th e Conven-

tion on International trade in Endangered species to be held in Costa 
Rica in March 1979 . Trade in wild animals and their skins is closely 
controlled in Britain and many other countries by a licensing system. 
Finding i t necessary to tighten control o f th e import an d expor t of 
manufactured good s of wild animal origin, i t is hoped that the new 
legislation in the United Kingdom would— 

(i) i n addition to the leopard skin coats, elephant tusks, and other 
obvious products of endangered species already under control, 
add t o th e lis t troph y heads , al l fu r skin s o f th e ca t family , 
parts o f bears , otters , exoti c monkeys , zebras , elephan t an d 
kangaroo hides , al l ivory , al l rhinocero s horn , eve n i f 
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powdered an d sol d fo r allegedl y therapeuti c purposes , an d 
reptile skins ; 

(ii) fo r purpose s o f Custom s officers , mak e cleare r th e definitio n 
of wha t constitute s th e "  parts an d derivative s o f threatene d 
species". 

European Conventio n o n Huma n Right s 
The Lega l Affair s Committee , o f th e Counci l o f Europ e Parlia -
mentary Assembl y ha s submitte d it s recommendation s (Counci l o f 
Europe Doc . 421 3 of 2 7 September 1978 ) on widenin g th e scop e o f 
the Convention , whic h includ e th e following — 

1. Rights  connected with employment 
30. Give n the importance in modern life of work and of conditions of 

employment, i t may be thought that rights connected with employment 
must occup y a  central plac e in any extension o f th e convention i n the 
areas under consideration. Although under present economic conditions 
the right to work itsel f cannot be included, and although the obligation 
upon states to aim for ful l employment cannot be regarded as conferring 
a directly enforceable right upon the individual, a number of basic rights 
connected wit h employmen t ma y b e appropriate fo r examinatio n (se e 
also Articles 23 and 24 of the Universal Declaration). Such rights might 
include 

(i) th e righ t o f acces s t o fre e employmen t services , t o vocationa l 
guidance, and to vocational training (Social Charter, Article 1(3), 
Article 9 and Article 10); 

(ii) th e right to just an d favourabl e condition s of work includin g the 
right t o fai r remuneratio n (Socia l Charter , Articl e 4 ; Covenant , 
Article 7), possibly including the principle of equal pay for equal 
work (Social Charter, Articl e 4(3); Covenant, Articl e 7(a)(0) and 
the right t o an annua l paid holida y (Social Charter, Articl e 2(3); 
Covenant, Articl e 7(d)); 

(iii) th e right to strike (Social Charter, Articl e 6(4), Covenant, Articl e 
8(1)(d)); 

(iv) th e right to bargain collectivel y (Social Charter , Articl e 6(2)). 
31. However , ther e ma y b e some doubt abou t ho w fa r thes e right s 

are, o n analysis , suite d t o th e system o f enforcemen t provide d b y the 
convention. I n relatio n t o som e o f thos e rights , th e correlativ e 
obligations are not obligations of the state but of the employer, and the 
obligations of the state (insofar a s the state is not also the employer) are 
limited to securing that legislation imposes the necessary obligations on 
employers an d provide s th e necessar y remedie s fo r employees . Thi s 
would seem to be the case for example with the rights mentioned under 
(ii) and (iii) above. A claim by an employee who had been denied those 
rights would be brought, i n the normal way, against the employer, and 
the State would be involved, i f at all , only if the rights in question had 
not bee n full y implemente d an d protecte d unde r nationa l law . Conse-
quently such rights may seem more appropriately provided for under the 
machinery established b y the Charter. 

32. Wher e the state is also the employer, its obligations qua employer 
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will not i n principle diffe r fro m thos e of a  private employer; indee d the y 
cannot d o so fro m th e poin t o f vie w of a  human right s instrumen t i f th e 
rights protecte d ar e universa l an d stat e employees ar e no t t o be  put i n a 
privileged position . 

33. Wit h regar d t o th e righ t t o bargai n collectively , a s elaborate d i n 
Article 6  o f th e Socia l Charte r an d mentione d unde r (iv ) above , tha t 
right seem s t o b e primaril y a  collectiv e righ t o f worker s rathe r tha n a n 
individual righ t t o b e protecte d a t th e instanc e o f th e individua l unde r 
the machiner y o f th e convention . I t i s tru e tha t organization s suc h a s 
trade union s ma y brin g application s unde r Articl e 25 of th e conventio n 
and referenc e ha s alread y bee n mad e t o case s brough t unde r Articl e 1 1 
of th e convention whic h originate d i n application s b y trade unions ; bu t 
it woul d see m o n a  stric t analysi s o f Articl e 1 1 that th e right s o f trad e 
unions are protected onl y insofa r a s they are essential fo r th e exercise of 
the right s o f individuals . Althoug h therefor e th e right s o f trad e union s 
can be read into Article 1 1 by implication, i t may be inconsistent wit h th e 
system o f th e conventio n t o mak e expres s provisio n fo r thos e rights , 
even i f suc h provisio n wer e to be made by way o f a n additio n t o Articl e 
11 itself . 

a. The  right  to  choose  or  accept  paid  work  freely 
34. A  righ t whic h migh t b e contemplated i s that to  choose  or  accept 

paid work  freely,  i n th e ligh t o f th e individual' s qualification s fo r th e 
work concerne d an d o f reasonabl e geographica l an d economi c con -
siderations. Fundamentally , thi s righ t i s base d i n th e mai n o n Articl e 
6(1) o f th e Unite d Nation s Covenan t whic h deal s wit h "th e righ t o f 
everyone t o th e opportunit y t o gai n hi s livin g b y wor k whic h h e freel y 
chooses o r accepts" , an d o n principle s 1-1 8 o f Par t I  o f th e Socia l 
Charter. Althoug h tha t righ t take n alon e ma y see m t o ad d littl e t o th e 
prohibition i n Articl e 4(2 ) o f th e conventio n o f force d o r compulsor y 
labour, i t ma y acquir e considerabl e significanc e whe n rea d i n combi -
nation wit h th e prohibitio n o f discriminatio n i n Articl e 1 4 o f th e 
convention. Again , however , th e difficult y arise s tha t a  complain t o f 
discrimination i n relation t o employment woul d li e primarily agains t th e 
employer rathe r tha n agains t th e state . 

The followin g i s one possibl e for m fo r a  draf t article : 
"Any perso n residin g lawfull y o n th e territor y o f on e o f th e Hig h 
Contracting Partie s shal l b e entitled t o choose o r accep t pai d wor k 
freely, regar d being had to his qualifications fo r th e work concerne d 
and t o reasonabl e geographica l an d economi c considerations. " 

b. The  right  of  access  to  free  employment  services,  occupational 
guidance and  occupational  training 

35. Wit h regar d t o th e right s mentione d unde r (i ) above , i t wil l b e 
noted tha t Article s 9 and 1 0 of the Social Charter oblig e the Contractin g 
States fo r th e mos t par t onl y "t o provid e o r promote " th e appropriat e 
services; there is therefore n o direct obligation o n the part o f the states to 
provide suc h service s i n al l case s themselves . Unde r Articl e 1(3 ) o f th e 
Social Charte r o n th e other hand , th e Contracting Partie s undertake " t o 
establish o r maintai n fre e employmen t service s fo r al l workers" an d th e 
formulation o f thi s obligation woul d therefor e mak e i t more suitable fo r 
inclusion. 
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A draf t articl e o n thi s principl e migh t wel l rea d a s follows — 
"Everyone residin g lawfull y o n th e territor y o f on e o f th e Hig h 
Contracting Partie s shall have the right of access to the free employ -
ment, occupationa l guidanc e an d occupationa l trainin g service s 
existing i n tha t state. " 

c. The  right to  an adequate standard  of  living  in  the event of  involuntary 
unemployment 

36. A  differen t righ t i n connectio n wit h employmen t whic h i s no t 
protected unde r th e Socia l Charte r coul d b e considered fo r inclusion — 
namely th e righ t t o a n adequat e standar d o f livin g i n th e even t o f 
involuntary unemployment . Th e recognitio n o f tha t righ t i s indee d a n 
indirect recognitio n o f th e righ t t o work . However , it s somewha t 
negative aspec t ma y mak e i t inappropriat e fo r inclusio n i n isolatio n 
from othe r right s connecte d wit h employmen t sinc e i t migh t see m 
unfortunate i f th e onl y on e o f thos e right s t o b e protected wer e a  righ t 
consequent upo n th e loss of employment . Possibl y suc h a  right coul d b e 
included i n conjunctio n wit h othe r right s suc h a s th e righ t t o fre e 
employment services . I n substanc e i t migh t compris e th e measure s o f 
protection enunciate d i n Articl e 2 5 of th e Europea n Conventio n o n th e 
Legal Statu s o f Migran t Workers . I t coul d als o reiterat e th e protectio n 
provided fo r i n Articl e 24(2 ) o f tha t conventio n i n th e even t o f 
unwarranted cancellatio n o f a  wor k contract . 

Article 2 4 of th e conventio n read s a s follows — 
Expiry o f contrac t an d discharg e 

1. O n th e expir y o f a  wor k contrac t conclude d fo r a  specifie d 
period a t th e end o f th e period agree d o n an d i n th e case of antici -
pated cancellatio n o f suc h a  contrac t o r cancellatio n o f a  wor k 
contract fo r a n unspecifie d period , migran t worker s shal l be 
accorded treatmen t no t les s favourabl e tha n tha t accorde d t o 
national worker s unde r th e provision s o f nationa l legislatio n o r 
collective labou r agreements . 

2. I n th e even t o f individua l o r collectiv e dismissal , migran t 
workers shal l receiv e th e treatmen t applicabl e t o nationa l worker s 
under nationa l legislatio n o r collectiv e labou r agreements , 
particularly a s regard s th e for m an d perio d o f notice , th e com -
pensation provide d fo r i n legislatio n o r agreement s o r suc h a s ma y 
be du e i n case s o f unwarrante d cancellatio n o f thei r wor k 
contracts. 

Article 2 5 of th e conventio n reads — 
Re-employment 

1. I f a  migran t worke r lose s hi s jo b fo r reason s beyon d hi s 
control, suc h a s redundanc y o r prolonge d illness , th e competen t 
authority o f th e receivin g stat e shal l facilitat e hi s re-employment i n 
accordance wit h th e law s an d regulation s o f tha t state . 

2. T o thi s en d th e receivin g stat e shal l promot e th e measure s 
necessary to ensure, as far a s possible, the vocational retrainin g an d 
occupational rehabilitatio n o f th e migran t worke r i n question , 
provided tha t h e intend s t o continu e i n employmen t i n th e stat e 
concerned afterwards . 

The followin g i s a  possibl e draf t article — 

227 



''Everyone lawfull y residin g i n th e territor y o f on e o f th e Hig h 
Contracting Partie s wh o i s in a  situation o f involuntar y unemploy -
ment s o foun d b y th e competen t authorities , ha s th e righ t t o a n 
adequate standar d o f living. " 

2. Rights  connected  with  health,  social  security  and  social  welfare 
37. Thes e rights are covered b y Articles 11 , 12, 13 and 1 4 of the Social 

Charter an d b y Article s 9-1 2 o f th e Unite d Nation s Covenant . Th e 
following migh t b e considered fo r inclusio n i n the  ne w Protocol — 

(i) th e righ t o f everyon e t o an adequate standar d o f livin g for himsel f 
and hi s family , includin g adequat e food , clothin g an d housin g (o f 
Covenant, Articl e 11(1)) ; 

(ii) th e righ t o f everyon e withou t adequat e resource s t o b e grante d 
adequate socia l an d medica l assistanc e (o f Socia l Charter , Articl e 
13(1)). This righ t woul d hav e to be  more precisel y define d an d th e 
term "socia l assistance " give n a  mor e concret e form . 

38. A  possible starting poin t fo r th e formulation o f suc h right s migh t 
be found i n Article 25(1) of the Universal Declaratio n on Human Rights , 
which provides — 

"Everyone ha s th e righ t t o a  standar d o f livin g adequat e fo r th e 
health an d wel l being o f himsel f an d o f hi s family , includin g food , 
clothing, housin g an d medica l car e an d necessar y socia l services , 
and th e righ t t o securit y i n th e even t o f unemployment , sickness , 
disability, widowhood , ol d ag e o r othe r lac k o f livelihoo d i n 
circumstances beyon d hi s control. " 

39. However , i t seems preferable t o begin mor e modestl y b y perhap s 
guaranteeing th e righ t t o b e affiliate d t o a  socia l securit y schem e tha t 
provides adequat e protectio n agains t illness , unemployment , ol d age , 
etc. Thi s approac h i s based o n Articl e 1 2 of Part s I  and I I o f th e Socia l 
Charter an d Articl e 1 8 of th e European Conventio n o n th e Lega l Statu s 
of Migran t Workers . A  difficulty wit h thi s approac h migh t b e to deter -
mine the qualification fo r benefit s unde r th e scheme, particularl y wher e 
conditions o f residence , period s o f employmen t etc . wer e required . I t 
may therefor e be  desirabl e t o provid e fo r certai n minimu m guarantee s 
which ar e absolut e an d no t dependen t upo n th e fulfilmen t o f suc h 
conditions. 

A draf t articl e migh t read — 
"Everyone engage d [lawfully ] i n a  gainfu l occupatio n o n th e 
territory o f th e Hig h Contractin g Partie s shal l be  entitled t o join a 
social securit y system. " 

The wor d "lawfully " i n squar e bracket s i s intended t o cover th e cas e 
of foreigner s engage d i n gainfu l occupation s withou t bein g registere d 
officially. 

3. Educational  and  cultural  rights 
40. Thes e right s ar e covere d b y Article s 2 6 an d 2 7 o f th e Universa l 

Declaration an d Articl e 1 3 of th e Covenan t o f th e Unite d Nations . 
The right t o education i s sufficiently fundamenta l an d universa l t o b e 

included. I t i s als o capabl e o f bein g define d wit h precisio n (unlik e 
perhaps th e vague r cultura l rights) . I t woul d b e possibl e t o formulat e 
certain positiv e right s i n relatio n t o educatio n alon g th e line s of Articl e 
13 o f th e Covenant , e.g . primar y educatio n fre e o f charg e (Articl e 
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13(2)(a) o f th e Covenant) . However , cautio n woul d be  necessar y i n 
formulating suc h rights , sinc e th e righ t t o educatio n itsel f i s alread y 
guaranteed, albei t i n negativ e form , b y Articl e 2  o f th e Firs t Protoco l 
which provides — 

"No perso n shal l be denied the right to education. I n the exercise of 
any function s whic h i t assume s i n relatio n t o educatio n an d t o 
teaching, th e stat e shal l respec t th e righ t o f parent s t o ensur e suc h 
education an d teachin g i n conformit y wit h thei r ow n religiou s an d 
philosophical convictions.' ' 

41. Th e firs t sentenc e o f tha t articl e ha s bee n construe d b y th e 
European Cour t o f Huma n Right s i n th e Belgian  Linguistic  Case 
(Judgment o f 23 July 1978 ) as guaranteeing the right of access to existing 
educational institutions , an d th e righ t t o hav e recognize d th e studie s 
completed there . Th e secon d sentenc e wa s interprete d b y th e Cour t i n 
the Cas e o f Kjeldsen,  Busk  Madsen  and  Pedersen  (Judgmen t o f 7 
December 1976 ) a s implyin g tha t th e state , i n fulfillin g th e function s 
assumed b y i t i n regar d t o educatio n an d teaching , mus t tak e car e tha t 
information o r knowledg e include d i n th e curriculum i s conveyed i n a n 
objective, critica l an d pluralisti c manner , an d a s prohibitin g th e stat e 
from pursuin g a n ai m o f indoctrinatio n tha t migh t b e considered a s no t 
respecting parents ' religiou s an d philosophica l convictions . 

42. I t i s possibl e tha t th e interpretatio n o f th e articl e wil l be  furthe r 
developed i n the case-law of th e Commission an d th e Court, an d ther e is 
therefore a  risk tha t th e inclusion i n a new Protoco l o f right s relating t o 
education woul d inhibi t suc h developments , sinc e i t wil l b e argued tha t 
the articl e canno t b e interpreted s o as to guarantee right s whic h ar e th e 
subject o f suc h a  Protocol . Henc e i f th e new Protoco l i s not ratifie d b y 
all Contracting Partie s such a  righ t coul d no t b e invoked agains t a  stat e 
which i s not a  part y t o th e Protoco l an d th e effec t migh t b e actually t o 
reduce th e degre e o f protectio n afforde d b y th e conventio n system . I t 
would perhap s b e bes t t o formulat e a  ne w articl e o n educatio n whic h 
would no t enter int o force unti l al l Contracting partie s to the convention 
had accepted it , when i t would supersed e Article 2 of th e Firs t Protocol . 

43. A  particula r issu e migh t aris e i n relatio n t o th e continuanc e o f 
private schools , provide d fo r b y Articl e 13(4 ) o f th e Unite d Nation s 
Covenant. Th e possibilit y canno t b e exclude d tha t Articl e 2  o f th e 
Protocol ma y b e interprete d a s requirin g toleranc e o f privat e schools . 

F. Relations  with  other  international  instruments 
44. Th e question o f overla p wit h othe r internationa l instrument s wil l 

inevitably be  raised. The fact tha t certain right s are already recognize d in 
other internationa l instrument s (includin g th e EE C Treat y an d th e 
regulations made under tha t treaty ) should no t howeve r be  regarded a s a 
reason fo r no t includin g those rights i n the convention system . Indee d i t 
is inevitabl e tha t suc h overlappin g wil l occur , give n th e strengt h o f th e 
movement fo r th e recognitio n o f th e ne w rights . Moreove r i f an y suc h 
rights ar e suitabl e o n othe r ground s fo r inclusio n i n th e conventio n 
system, tha t syste m wil l provid e a  remed y whic h i s no t otherwis e 
available. I n fac t th e widesprea d recognitio n o f thos e right s shoul d 
rather b e treated a s a reason fo r includin g them i n the convention syste m 
and protectin g the m b y tha t uniqu e remedy . A s fo r relation s wit h th e 
European Socia l Charter , i t appears fro m thi s study tha t ther e is no risk 
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of an y large-scal e "take-over " o f th e Charte r sinc e th e conventio n 
system wil l only admit th e adoption o f a  limited numbe r o f fundamenta l 
rights, whos e fundamenta l characte r th e Charte r itsel f ha s helpe d t o 
establish. Th e Charter wil l remain th e main internationa l instrumen t fo r 
the protectio n o f economi c an d socia l rights . 

45. Indee d th e contras t betwee n th e conventio n syste m an d th e 
Charter syste m ma y be  misplace d i n thi s respect , sinc e althoug h th e 
convention provide s a  direct remed y fo r th e individua l it s true effective -
ness ha s bee n t o remed y defect s i n nationa l law s an d practice s rathe r 
than t o provid e th e individua l wit h a  cur e fo r hi s particula r complaint . 
The conventio n an d th e Charte r coul d therefor e be  see n a s comple -
mentary means , withi n a  limite d are a o f trul y fundamenta l rights , o f 
achieving th e sam e aim , namel y th e effectiv e implementatio n o f thos e 
rights fo r th e benefi t o f societ y a t larg e i n th e membe r state s o f th e 
Council o f Europe . 

Survey of Abortion Laws in the Commonwealth discussed 
The Commonwealth Parliamentar y Conferenc e i n Jamaic a i n Sep-
tember discussed the subject: "th e need for up-datin g medical legis-
lation on abortion i n the Commonwealth" . 

Introducing the subject, Senato r Michae l Beaubrun, Professo r o f 
Psychiatry a t th e Universit y o f Wes t Indies , Trinidad , note d th e 
gradual liberalisin g o f law s relatin g t o abortio n ove r th e pas t 
decades. H e observe d tha t i n man y part s o f th e Commonwealth , 
laws remain which are not only outdated bu t have become virtually 
unenforceable becaus e of th e advance of new technologies. 

"Modern medica l technology has blurred th e distinction betwee n 
contraception and abortion so that some of the new family planning 
techniques might technically offend agains t existing laws,' ' h e said. 

He cited, as one instance, the "morning after pill " and noted that, 
although technicall y a n offenc e agains t abortio n law s i n mos t 
Commonwealth countries , it s use was virtually impossible to detect 
so that there was an unenforceable law , which was ipso facto a  bad 
law. 

Referring t o the recent birt h of a  "test-tube" bab y in the United 
Kingdom, he said this showed that contraception or fertilisation can 
take plac e actuall y outsid e th e woman' s body , whic h wa s quit e 
beyond th e capacity of existing laws to deal with. 

Although h e himsel f fel t th e nee d fo r increasingl y permissiv e 
abortion laws , Dr. Beaubru n state d tha t th e purpose of hi s presen-
tation wa s more modest. 

"It would be both presumptious and unwise [for me to urge you to 
accept my view]. Every country has its peculiar circumstances to con-
sider. Th e attitude s o f it s peopl e ar e born e o f differen t social , 
political, religious , economi c an d othe r considerations . A s parlia -
mentarians, i t i s true that w e lead the people but w e also serve the 
people, an d w e must tak e int o accoun t thei r view s and eve n thei r 
prejudices," h e explained. 
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He said hi s object wa s merely to draw to delegates attention th e 
Commonwealth Secretariat publication, "Three Studies of Abortion 
Laws i n th e Commonwealth" . Whil e th e Prefac e t o tha t Repor t 
stated that it was recognised that some countries were confident tha t 
their laws were already adequate and reflected th e values and needs 
of thei r ow n society , an d tha t th e Repor t ha d littl e relevanc e fo r 
them, Senato r Beaubru n urge d delegate s no t t o jump t o thi s con-
clusion too readily-even thos e who had advanced laws. 

The Senator concluded by inviting delegates to push fo r th e esta-
blishment o f revisio n o r refor m committee s i n thei r respectiv e 
countries t o brin g thei r law s up-to-date . H e sai d h e woul d no t 
suggest wha t thos e refor m committee s woul d find , bu t merel y say 
that if the reform committees were filled with women, countries were 
unlikely to go wrong. 

Senator Jean Melzer, Australia, supported Dr. Beaubrun, arguing 
that women had the right to decide for themselves. "I don't think the 
father o f th e child ha s the righ t t o decide , an d I  do no t thin k th e 
legislators have the right to decide," she said. 

Not all the Australian Senator's colleagues agreed on the degree to 
which me n should b e involved i n abortion decisions . One delegate 
said that wher e a married couple was involved, i t should be a joint 
decision. 

Other delegate s pointe d t o th e presen t law s as legislating mostl y 
against the poor, since the rich could always get abortions, and to the 
results of unwanted children in countries and regions with problems 
of over-populatio n i n relatio n t o thei r economi c an d employmen t 
resources. 

The Maltese delegation leader, the Hon. Daniel Micallef, express-
ing a contrary viewpoint , suggeste d tha t ther e was a vacuum in the 
Declaration of Human Rights, as the rights of the unborn child were 
not protected . 

"Most countrie s seem to agree that the rights of the unborn child 
do not matter," he said. "To my mind and conscience this is a com-
promise between justice and convenience" . 

International year for disabled persons 1981 
The Advisory Committee , meetin g in Vienna (20-29 August 1980) , has 
adopted a  basic long-term draf t Pla n o f Actio n designed t o realis e two 
goals for th e year -

(i) ful l participation of disabled persons in the social life and develop-
ment of thei r societies ; and 

(ii) livin g conditions equal to those of other members of their societies. 
The emergent world plan would provide for action at national, regional 

and international levels on a short, medium and long-term basis. Among 
the undertakings would be an analysis of the world situation of disabled 
people and a  study o f th e effects o f social , medica l and environmenta l 
conditions upon disablement . 
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Articles 

Child Protection in Tasmania 
In 1972 a committee was set up in Tasmania by the then Attorney-
General "to coordinate the activities of persons or bodies in any way 
involved with children under 7 years of age who had suffered or were 
suspected o f having suffered non-accidenta l physical injury arisin g 
out of the wilful ac t or omission of any person or persons caring for 
them". This Committee, called the Childhood Injury Investigatio n 
Committee, was composed of a wide range of people professionally 
involved with the care of families and children. 

Experience in Tasmania and in other parts of the world has shown 
very clearly that failures i n communication between those trying to 
help familie s whic h ar e surrounde d b y problem s ca n hav e ver y 
serious consequences. There have even been cases in other countries 
where children have died as a result of maltreatment, even though 
they and their families were well known to various welfare agencies 
and were even being visited from time to time. It was partly in order 
to eliminate these failures of communication that the original com-
mittee was set up. 

The Committee di d a great dea l of usefu l work , but i t operated 
under difficulties. No t having been set up by Act of Parliament, i t 
had no statutory powers. It could not compel anyone to carry out its 
orders, i t ha d t o depend entirel y o n persons voluntaril y notifyin g 
cases, and i t was very difficult t o manage cases arising throughout 
the State b y a Hobart-based Committee . I t also could not require 
children to be taken to hospital for examination or ensure that cases 

It was, therefore, replace d in January, 197 5 by the Child Protec-
tion Assessment Board. This was set up under the Child Protection 
Act of 1974, and today has the overall responsibility in this State for 
the protectio n o f children u p to the age of 1 2 years from physica l 
abuse. 

Under it s statutory powers, the Board has appointed upwards of 
50 authorise d officer s throughou t th e State . Anyon e wh o ha s 
grounds for believing or suspecting that a child has been injured non-
accidentally may report to an authorised officer an d certain classes 
of persons who habitually have the care and custody of children are 
required by law to report such cases. Anyone reporting voluntarily 
or by requirement of law is protected from any action for defamation 
or any other type of action for damages in respect of such report. The 
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report is also entirely confidential and no person may be required to 
give evidence in Court on the contents of the report. The authorised 
officers hav e powers enabling them to ensure that a child suspected 
of having been ill-treated is to be admitted to hospital straight away 
for full medical examination. Simultaneously the authorised office r 
informs the Board and it arranges for a social worker to investigate 
and repor t t o the Regional Committee. I n this way speedy assess-
ment o f th e medica l an d th e socia l welfar e side s o f th e cas e i s 
possible, and the Regional Committee can take on the management 
of the case with full medica l and other information regardin g both 
the child and the family . 

It should be stressed tha t the object o f the Child Protection Act 
and of the Board i s not to punish, but to help. In fact, ther e i s no 
mention whatsoever in the Child Protection Act of any penalties at 
all. The Act is concerned with removing children from situations of 
actual o r potentia l danger . Sometime s thi s means taking children 
out of their home for a time, but the aim is always to restore children 
to their parents as soon as it is safe to do so. 

To oversee the ongoing assessment and rehabilitation of families 
which come to its notice, the Board has set up Regional Committees 
in Hobart , Launceston , Burni e an d Devonpor t and , i f necessary , 
these will be extended to other areas . These committees are com-
posed of the people professionally involve d with families which are 
surrounded b y problems , an d includ e amon g thei r members , 
doctors, nurses , welfar e officers , guidanc e officers , probatio n 
officers and social workers. Representing as they do a wide range of 
professions, organisations and Government departments, the com-
mittees reduc e th e communicatio n problem s whic h ca n b e s o 
troublesome, and enable an overall view of the case to be assessed 
without any undue emphasis on any particular aspect. 

In recent years much publicity, some of it frankly sensational, has 
been give n to the problem o f non-accidental injur y t o children. I t 
should, however, be stressed that many of these unfortunate occur-
rences are the resul t of pressures, frustrations, overwork , social or 
housing conditions which would try the patience and self-control of 
most o f us , and i t i s unfair i n most cases to regard th e parents as 
criminals or monsters. The Child Protection Assessment Board and 
its Committees are mindful of this, and consequently their concerns 
are protection of children and rehabilitation of families. Retribution 
and punishment i s no part of their task. 

In the first 12 months of the operation of the Child Protection Act, 
over 40 cases were referred t o the Board. 

Research ha s conclusively shown tha t a  proportion, probabl y as 
high as one quarter, o f severely battered children are permanently 
affected i n som e way , an d tha t battere d childre n gro w u p t o b e 
battering parents. With sufficient effor t an d skill, this vicious circle 
can, however, be broken. 
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The study of non-accidental injury to children is a comparatively 
new field, and it has taken time to work out and set up the necessary 
administrative and other machinery to operate the Act, and also for 
all concerned to develop special skills in diagnosis, assessment, and 
treatment. Ther e is , however, plenty of scope for further develop -
ment, now and in the foreseeable future , an d we recognise this and 
are planning accordingly. 

Whilst withi n certai n statutor y limitation s w e fee l tha t ou r 
measures for child protection are functioning fairly well, we cannot 
afford t o be complacent abou t thi s extremely important issue , and 
are constantly strivin g to improve th e services which we can offe r 
families an d children . W e ar e concerne d a s a  hig h priorit y wit h 
working out educational and other preventive measures so that we 
can tackl e th e question of child abuse at it s source and not merely 
after th e abus e ha s occurred . W e ar e seekin g amendment s an d 
improvements t o the existing Child Protection Ac t to enable us to 
undertake thes e additiona l functions . Provide d w e are give n th e 
necessary statutor y powers , w e hop e t o b e abl e t o improv e ver y 
considerably on present services. 

W. H. Goudie 

Legal Abortion Services in Canada 
Legal Abortion Services in Canada 
Late i n September 197 5 a committee under Sociology and Behav-
ioural Science Professor Robin F. Badgley was established through 
the Federa l Justic e Ministe r "t o conduc t a  stud y t o determin e 
whether th e procedure provide d i n the [Canadian] Criminal Code 
for obtainin g therapeuti c abortion s i s operating equitabl y acros s 
Canada". Canadia n abortio n la w a t tha t tim e wa s under critica l 
scrutiny, but the committee was required to "make findings on the 
operation o f thi s law rathe r tha n recommendation s o n the under -
lying policy". Accordingly, the Badgley Committee, in its 474-page 
Report on the Operation of the Abortion Law released in February 
1977, refrained fro m lega l analysis, and simply recorded practice on 
availability of abortion services, and attitudes that influence availa-
bility. 

It wa s al l to o obvious , eve n befor e th e Committe e wa s estab-
lished, that the only answer to the question whether the procedure 
for abortio n was operating equitably across Canada was that i t was 
not. Bot h proponents and opponents of easier abortion provision s 
agreed that particular availability was governed more by geography 
and economi c means than by an abortion applicant' s medical con-
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dition. The Morgentaler cases (see B.M. Dickens "The Morgentaler 
Case: Criminal Process and Abortion Law" (1976) 14 Osgoode Hall 
Law J . 229 ) ha d show n th e obstacle s t o acces s t o facilitie s fo r 
termination o f pregnanc y i n Montreal , a  cit y wel l serve d wit h 
hospitals. Successive juries had acquitted Dr. Henry Morgentaler of 
performing abortion s i n breac h o f condition s lai d dow n i n th e 
Criminal Code, on the ground that it had been necessary for him so 
to act to preserve his patients' health because prompt and affordable 
hospital abortion services were inaccessible. 

The Badgle y Committe e ha s detailed th e facts an d dynamics of 
inequality in access to abortion services in Canada, and tells a tale on 
which stronger conclusions can be based than appear in the Report. 
Committee members were faithful t o the constraints limiting evalu-
ation of existing law, but also diluted their observations in order not 
to attract vituperative criticism from pro- and anti-abortion factions. 
Neutrality wa s furthe r assisted , an d compelled , b y the tw o Com-
mittee member s servin g with Professo r Badgle y bein g associate d 
with factions opposing each other. 

Understandable though restraint in evaluation of the law may be, 
one may nevertheless regret that the Committee failed to undertake 
necessary lega l analysis . N o hin t appear s i n th e Repor t o f th e 
Morgentaler judgments that revealed the potential for lawfu l abor -
tion outsid e th e machiner y provide d b y th e Crimina l Code . Th e 
Committee's references to illegal abortion are thereby rendered less 
convincing, since Dr. Morgentaler's services might have come with-
in thei r concep t o f illegalit y eve n thoug h th e court s ha d define d 
circumstances in which they could amount to legal abortion. A more 
important oversight , however , i s that, whil e the Committee deal t 
fully wit h terminatio n o f pregnancy , the y entirely disregarded th e 
problem of its commencement. 

Abortion was treated as arising after pregnanc y is established or 
reasonably suspected , bu t certain contraceptive mean s take effec t 
before this stage is reached. Intrauterine devices in particular seem 
to operate by preventing implantation of a fertilized ovu m (See V. 
Tunkel "Moder n Anti-Pregnanc y Technique s an d th e Crimina l 
Law" [1974 ] Criminal Law R. 461), and both pre- and post-coita l 
drugs may operate contraceptively upo n such ova to obstruct thei r 
biological progress. The use of these techniques of fertility control is 
likely to grow with developments in prostaglandin and other "mor-
ning after" treatment s and post-coital menstrual extraction. Reli -
gious doctrine , especiall y tha t o f th e Roma n Catholi c church , i s 
inclined to hold pregnancy and ensoulment to occur upon fertiliza -
tion o f th e ovum , no t a t th e late r stag e o f implantation , an d 
accordingly would consider loss of the fertilized u n implanted ovum 
as abortion . Th e Canadia n Crimina l Cod e provide s for u p to lif e 
imprisonment for use of any means for illegally procuring another's 
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abortion, bu t no longer condemns making available means of con-
traception. I t would seem important to know the difference . 

The law 
The Criminal Code provides in s. 251 that procuring abortion (th e 
Code speaks only of "miscarriage") is illegal unless undertaken by a 
qualified medica l practitioner actin g in an accredited o r approved 
hospital afte r th e hospital' s therapeuti c abortio n committe e ha s 
certified tha t i n it s opinio n "continuatio n o f th e pregnanc y .  .  . 
would or would be likely to endanger [the female's] life or health". 
The physicia n mus t no t b e a  membe r o f a  therapeuti c abortio n 
committee for any hospital, and a committee must have not less than 
three members each of whom is a qualified medical practitioner, and 
may decid e b y majority . I t follow s tha t a  hospita l mus t hav e a 
minimum numbe r o f physician s t o operat e provision s o f th e 
Criminal Code, but that it is not compulsory for a qualifying hospital 
to establis h a  committee . Whil e a n "accredite d hospital " i s s o 
recognized by the Canadian Council on Hospital Accreditation, an 
"approved hospital" receives its status under rules established by its 
provincial Ministry of Health . 

Findings 
The Committe e foun d tha t man y physician s an d nurses , t o sa y 
nothing of patients, did not know the terms of the abortion law, and 
on being questioned reveale d significant misapprehensions as to its 
provisions. I t wa s foun d tha t "lac k o f knowledg e o r inaccurat e 
knowledge abou t th e la w poses a  majo r dilemm a i n how it s pro-
cedures operate d i n practice " (p . 66) . Nevertheless , th e Repor t 
records an analysis of the Committee's findings on provisions made 
for lawfu l abortion , an d attitudes held i n the medical , nursing and 
wider communities . Th e committee' s majo r finding s o f fac t wer e 
that "th e procedur e provide d i n the Crimina l Cod e fo r obtainin g 
therapeutic abortio n i s i n practic e illusor y fo r man y Canadia n 
women" (p. 141), and that "the criteria used by hospital therapeutic 
abortion committees across Canada were inequitable in their appli-
cation an d thei r consequence s fo r induce d abortio n patients " 
(p. 279). 

Provision of abortion services. O f all civilian hospitals in Canada 
in 1976 , 20.1 percent ha d established a  therapeutic abortion com-
mittee. Of hospitals that conformed to requirements of eligibility to 
perform therapeuti c abortions , whethe r se t b y thei r provincia l 
Health Ministr y o r otherwise , 48. 5 percen t ha d a  committe e i n 
existence i n 1976 . There was , however , n o uniformity acros s the 
nation i n standards of medica l care or facilitie s require d fo r eligi-
bility of general hospitals , and a facility qualifying in.on e province 
might fai l t o qualif y i n a  contiguou s province . Tw o ou t o f fiv e 
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Canadians did not live in communities served by hospitals eligible to 
establish committees . 

Hospitals equipped with committees often impose d internal rules 
to prevent accommodation of abortion patients coming from outside 
the area they attempted to serve with their full range of facilities. For 
instance, some reserved thei r treatments i n favour o f women who 
had reside d i n tha t are a fo r a  give n tim e befor e applyin g fo r 
therapeutic abortion , an d other s se t a  periodi c quot a fo r thes e 
operations, to preserve a  balance with their other procedures. The 
Badgley Committee found tha t "the combined effects o f the distri-
bution of eligible hospitals, the location of hospitals with therapeutic 
abortion committees, the use of residency and patient quota require-
ments, th e provincia l distributio n o f obstetrician-gynaecologists , 
and the fact that the abortion procedure was done primarily by this 
medical specialty resulted in sharp regional disparities in the acces-
sibility of the abortion procedure" (p. 28). 

The respons e tha t service s should b e mor e uniforml y availabl e 
may be resisted, however, since to spread operations more evenly, 
perhaps i n proportio n t o th e sourc e o f request s fo r them , ma y 
increase complication rates . The Committee found tha t specialisa -
tion, associated with concentration, increased proficiency, and that 
"the hospital s performing th e largest number of abortions had the 
lowest complication rat e in spite of performing a  larger number of 
abortions, i n the late r stages of gestation" (p . 29). The committee 
accordingly favoure d concentratio n o f performanc e o f abortio n 
procedures in regional centres with a full rang e of required equip-
ment an d facilities , staffe d b y experience d an d speciall y traine d 
nurses an d medica l personnel . Suc h centre s coul d als o serv e t o 
relieve pressure on general hospitals whose staff wer e reluctant to 
engage in these procedures. 

Delays. Safety in abortion is associated with the patient's stage of 
gestation, and the Committee favoured making abortion available at 
the earliest stage possible. It was found that on average, women took 
2.8 week s afte r firs t suspectin g pregnanc y (no t afte r becoming 
pregnant) to visit a physician, and that after this the average interval 
was 8  weeks unti l th e induce d abortio n operatio n wa s done. The 
delay resulte d fro m th e manner in which physicians, hospitals and 
abortion committees dealt with applicants. Among women pregnant 
16 or more weeks (that is , well into their second trimester), one in 
five had no therapeutic abortion committee in her local community 
hospital. Physicians ' unawareness of the length of delay in delivery 
of abortion services was apparent in their responses to the national 
survey of physicians undertaken by the Committee; only one out of 
200 reported the average length of time between initial consultation 
and performanc e o f th e abortio n procedur e t o b e eigh t weeks . 

There wer e foun d t o be two related furthe r effect s o f delay. A 
woman goin g throug h th e abortio n committe e proces s an d bein g 
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refused woul d find a  procedure in the United States more difficult , 
both to experience and to afford; an d commercial referral agencies 
arranging abortio n i n U.S . clinics , i f the y actuall y disclose d tha t 
abortion i s legally available in Canada, pointed to the delays invol-
ved, in order to make their alternative appear more attractive and its 
cost worthwhile . 

Therapeutic abortion committees. The Badgle y Committe e wa s 
unable to comment upo n the aspect of the functioning o f abortion 
committees th e lawye r woul d fin d mos t disturbing , namel y th e 
complete absenc e of any entitlement o f applicants to due process. 
Provision exist s i n th e Crimina l Cod e fo r a  provincia l Healt h 
Minister to receive a  copy of a certificate authorisin g an abortion, 
together wit h suc h othe r informatio n relatin g t o it s issue and th e 
procedure conducte d unde r i t a s h e ma y require , althoug h n o 
Minister appeare d eve r t o hav e take n thi s initiative . Ther e i s no 
provision, however , fo r a  Minister, a n applicant , he r physician or 
any othe r perso n t o receiv e ground s of refusa l o f a n application . 

The need for means to question decisions (other than by applica-
tion to another committee) may appear from evidence of committee 
requirements. The formula of the Criminal Code must be observed, 
of course , bu t man y committee s impos e additiona l an d a t time s 
idiosyncratic demands . A  number ha s residence tests , quotas and 
gestational limits , bu t beyon d tha t man y ha d a  serie s o f furthe r 
requirements. Two-third s (68. 4 percent ) o f committee s require d 
consent o f the woman's spouse i f she was married, and one out of 
five (18.4 percent) required this even if the couple was separated or 
divorced. Som e committee s require d consen t o f the male respon -
sible fo r conceptio n eve n i f the woman ha d neve r bee n married . 

The legal defensiveness of these requirements is obvious, but they 
may appear to make poor social sense. If a couple is agreed as to the 
procedure, for instance, the male's consent adds nothing, and if they 
are disagreed, perhaps endangering the future stabilit y of the rela-
tionship, i t may be oppressive to the female to afford th e male the 
means to prevail. Further, by withholding consent, a spouse might 
compel continuatio n o f hi s wife' s pregnanc y b y anothe r man , 
leading to birth to a wife he might leave of a child he might have no 
obligation to support. In any event, since abortion can be done only 
when "continuatio n o f the pregnancy would or would be likely to 
endanger. .  .  life or health", creation of a veto power in a spouse or 
less closely related person may appear unjustifiable . 

Related to provincial laws on the age of majority, it was found that 
"there was a diversity of consent requirements relating to the age of 
the woma n an d t o [consen t of]  the father " (p . 238) . The ag e of 
consent to medical treatment appears to range from 14 in Quebec to 
19 in some Maritime provinces, even though the general provincial 
age of majority may be higher; in Quebec, for instance, it is 18. This 
leaves open the way to uncertainty, since some committees observe 
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the ag e o f consen t t o medica l treatmen t (i n Ontario , fo r instance , 
16), whil e other s i n th e sam e provinc e observ e th e genera l ag e o f 
majority (i n Ontario i t i s 18). Below the age of majority o r medica l 
consent, whic h ma y b e abov e th e ag e o f marriage , th e positio n i s 
even les s certai n sinc e th e girl' s parent s ma y disagre e a s t o thera -
peutic abortion , an d a  spouse or othe r mal e causing the pregnanc y 
may himsel f b e a  minor . 

Reasons upon which abortion committees have allowed abortion s 
are no t mor e satisfactory . Th e Crimina l Cod e accommodate s n o 
eugenic indicatio n fo r abortion , suc h a s gros s abnormalit y o f th e 
fetus, no r a  juridica l indicatio n o f rap e o r incest . Nevertheless , i n 
87.7 percen t o f hospitals , th e possibility o f deformity o r congenita l 
malformation o f th e fetu s wa s considere d i n revie w o f a  pregnan t 
woman's history, and "pregnancy resulting from rap e or incest was a 
consideration give n hig h priorit y b y therapeuti c abortio n commit -
tees, mos t o f whic h (80. 6 percent ) considere d thei r occurrenc e a s 
valid reason s fo r th e approva l o f a  therapeuti c abortion " (p . 265) . 
Many committees considered in addition the effect o f continuance of 
a woman' s pregnanc y o n th e healt h o f he r family , th e economi c 
implications o f pregnancy , it s extramarita l origi n an d he r ag e i f 
below 1 8 or ove r 40 . A  majority , however , (68. 5 percent ) wa s no t 
prepared t o suppor t a n applicatio n solel y o n th e ground s o f ter -
minating a n out-of-wedloc k pregnancy . 

Professional attitudes.  Amon g doctor s i n th e nationa l physicia n 
survey, th e issu e o f therapeuti c abortio n cu t acros s al l socia l back -
grounds an d type s of medica l practic e experience . Almos t hal f fee l 
that induce d abortio n lower s th e valu e o f huma n life , an d whe n 
physicians o f thi s persuasio n constitut e a  majorit y o f a n eligibl e 
hospital's medica l staff , thei r view s significantl y determin e th e 
hospital's position o n whethe r t o se t u p an abortion committe e an d 
provisions under which an existing committee operates. Conversely , 
almost hal f o f th e physician s i n hospital s withou t committee s sai d 
they woul d b e prepare d t o serv e o n suc h a  committe e i f i t wer e 
established. Generally , however , the hospital's position reflect s th e 
majority vie w of it s physicians . 

The decisio n o f two-third s o f eligibl e hospital s withou t com -
mittees wa s base d o n ground s o f religiou s moral s an d professiona l 
ethics. A  quarte r o f suc h hospital s ar e owne d b y o r affiliate d wit h 
religious denominations , an d rathe r tha n becom e involve d i n abor -
tion procedure s the y expres s a  preference t o change ownership , t o 
close o r t o transfe r thei r service s t o othe r patien t treatmen t pro -
grams. 

Most hospital s reported no recent problem involving staff recruit -
ment fo r abortio n services , bu t on e ou t o f si x hospital s di d no t 
employ staf f wh o fel t unabl e t o provid e car e fo r al l patients . 
Evidence exist s tha t some , thoug h few , nurse s fee l an d expres s 
hostility to abortion patients , and penal attitudes have been demon -
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strated in the rare practice of showing the patient the aborted fetus. 
Recourse to  the  United  States. About te n thousan d Canadia n 

women a  year (about one in six having abortions) have recourse to 
U.S. facilities , an d commercia l an d othe r referra l agencie s ar e 
available t o eas e arrangements . Som e commercia l agencie s mis -
represented bot h Canadia n la w an d th e actua l cost s involve d i n 
proceedings i n Canada . Th e Committe e foun d reasonabl e doub t 
about th e propriet y o f thei r work , bu t tha t "the y existe d becaus e 
there was a demand for their services which was not otherwise being 
met" (p . 386) . Non-profit voluntar y associations have been active 
over severa l decades , however, i n arranging procedures, althoug h 
this i s seldo m thei r centra l purpose . O f communit y agencie s an d 
branches of the Planned Parenthood Federation of Canada (used by 
just ove r 7  percen t o f patient s surveyed ) 66. 1 percen t a t leas t 
occasionally referred women to U.S. facilities, the rate for agencies 
in Ontario , Quebe c and the Maritime provinces exceeding 80 per-
cent. O f such agencies , 75.8 percent recommende d thi s course if a 
woman's applicatio n ha d bee n refuse d b y a  Canadia n abortio n 
committee. 

The legality of access to out-of-country facilitie s was confirmed in 
the thir d Morgentaler  trial, whe n prosecutin g counse l aske d Dr . 
Morgentaler why he had operated in Montreal when he could have 
referred hi s patients to U.S. facilities. Acces to the convenience of 
such facilities is limited, of course, to those able to pay the travel and 
treatment cost s involved. 

Birth Control. A major thrust of the Badgley committee's findings 
is towards bette r sprea d an d us e of information o n contraception , 
and the Federal Health Minister's immediate response to the Report 
was to give undertakings , includin g on diversion o f funds , t o pro-
mote better birth control information. The Committee found that "a 
sizeable number of Canadians have had no formal instruction on the 
use of contraceptive means; the physician is seen as the chief source 
of such informatio n fo r women and men; and learning about these 
methods from al l other sources is very much a hit-or-miss affair" (p. 
367). Othe r source s include d schools , churches, community agen-
cies and public health departments. Notably absent from mention as 
a source of information wer e newspapers, radio and television (see 
B.M. Dicken s "Eugenic Recognition i n Canadian Law " (1975) 13 
Osgoode Hall Law J. 547 at pp. 554-5). Ironically, it was found that 
"in it s work abroad Canada has helped to initiate on a cooperative 
basis with other nations the components of a comprehensive family 
planning program . Thi s endeavour stand s in sharp contrast t o the 
efforts i n these respect s which have been undertaken i n this coun-
try" (p . 419). 

More publi c money is spent on providing treatment services and 
facilities for abortion patients than on the public effort t o undertake 
effective preventiv e measures . Th e Committe e foun d tha t th e 

240 



options ar e fe w concernin g induce d abortion . Ther e i s no evidenc e 
that it s volume i s decreasing and, indeed , it s reported incidenc e ha s 
increased i n recent years . The critical social choices are between th e 
two sensitiv e issue s of induce d abortio n an d famil y planning . 

The Committe e considere d th e evidenc e conclusive , an d foun d 
that whe n effective contraceptiv e means are appropriately used , th e 
chances o f conceptio n occurrin g ar e sharpl y reduced , i f no t elimi -
nated, fo r mos t women . Th e exten t o f induce d abortion s i n th e 
future ca n be expected to remain the same as at the present time, and 
it may gradually rise , unless there are effective change s made i n the 
contraceptive practice s of Canadians. Made in the context of known 
family plannin g an d populatio n policies , thes e change s ma y b e 
brought abou t b y increase d effort s throug h researc h t o fin d mor e 
effective an d acceptabl e method s o f contraceptio n an d b y coordi -
nated program s o f publi c educatio n an d healt h promotion . Th e 
Badgley committe e warne d tha t "ther e i s no surety tha t suc h step s 
will be full y effective , bu t withou t takin g them, ther e i s virtually n o 
likelihood tha t th e volum e o f induce d abortio n wil l be reduced , o r 
even containe d a t it s present level " (p . 377) . 

Prof. BERNAR D M . DICKEN S 
Faculty o f Law , Universit y o f Toront o 

1979 Commonwealt h Medical -
Legal Workshops 
Reports have now been published o f medical-legal workshops held in 
1979 in Barbados (June) and Malaŵi (October). The workshops were 
organised b y th e Commonwealt h Secretaria t an d i n respons e t o a 
suggestion made by Commonwealth Healt h Minister s when they met 
in Wellington, Ne w Zealand i n 1977 . Funded by the Commonwealt h 
Fund fo r Technica l Co-operation , an d wit h a  substantia l contri -
bution fro m th e Internationa l Planne d Parenthoo d Federatio n eac h 
covered th e sam e se t o f issue s an d considere d discussio n paper s 
which covered — 
(a) legislatio n o n th e us e o f paramedical s fo r primar y healt h care ; 
(b) legislatio n o n commercia l advertisin g inimica l t o health ; 
(c) th e law on medical termination o f pregnancy , an d relate d issues ; 

and 
(d) legislatio n o n medica l drugs . 

Participants wer e enthusiastic , an d universall y agree d tha t join t 
exercises o f thi s kin d wer e invaluable , holdin g th e potentia l (i n fac t 
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realised a t Barbado s an d Blantyre ) o f makin g significan t an d tan -
gible contribution s t o th e well-bein g o f thei r publics . Al l lef t wit h a 
heightened an d informe d consciousnes s both o f the problems and o f 
their ow n rol e i n meeting them: an d al l were pledge d t o ensur e tha t 
the momentu m create d b y th e workshop s b e no t lost . Follow-u p 
strategies wer e given specia l considerations . 

The conclusion s reache d i n Barbado s wer e a s follows — 
Legislation on  the  use  of paramedical for  community  health  care 
(i) Government s coul d usefull y revie w th e lega l arrangement s 
which affect th e training, authorisation, practic e and supervisio n 
of paramedica l personnel , as a means of nationalising the delivery 
of primar y healt h car e services . 
(ii) Suc h a n examinatio n shoul d ensur e tha t wher e th e role s o f 
paramedical personne l are expanded, suc h personnel are afforde d 
appropriate lega l protection . 
(iii) Wher e new cadres of paramedicals are created, or where it is 
found tha t cadres are functioning withou t appropriate legislativ e 
recognition, thes e personne l shoul d b e given lega l status . 
(iv) I t i s timely fo r th e roles which traditiona l practitioner s pla y 
in the deliver y o f healt h car e to b e reviewed, and , wher e appro -
priate, th e limit s o f thei r practic e shoul d b e regulated . 
(v) Th e establishmen t o f regiona l advisor y group s shoul d b e 
considered, t o study the question o f the role of paramedica l per -
sonnel i n th e deliver y o f primar y healt h care . 
(vi) Thes e group s coul d explor e way s i n whic h regiona l co -
operation migh t b e undertaken i n thi s connection . 
(vii) Thes e group s coul d als o conside r suc h matter s a s settin g 
standards an d harmonisin g th e selection , trainin g an d super -
vision o f paramedical s throughou t thei r respectiv e regions . 
(viii) Th e Secretaria t shoul d continu e t o ac t a s a  condui t fo r 
information an d documentatio n o n th e us e o f paramedical s i n 
primary healt h care . 
(ix) Th e Secretaria t shoul d continu e to suppor t effort s t o estab-
lish a  medical-lega l dialogu e o n th e us e o f paramedical s i n th e 
delivery o f primar y healt h care . 
(x) Th e Secretaria t shoul d provide , o n request , appropriat e 
technical assistanc e t o Commonwealt h government s i n connec -
tion wit h th e us e of paramedical s fo r primar y healt h care . 

Legislation on  commercial  advertising  inimical  to  health 
(xi) Government s shoul d conside r establishin g appropriat e 
machinery t o enabl e physicians , lawyers , publi c administrator s 
and policy-maker s to tender joint advic e on measures to contro l 
advertising inimica l t o health . 
(xii) Government s shoul d als o conside r undertakin g broa d an d 
aggressive educational programmes , using all available means of 
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public communication, i n conjunction wit h the adoption o f such 
legislation as may be necessary to control the advertising and us e 
of product s inimica l t o health . 
(xiii) Government s an d healt h professiona l association s shoul d 
consider taking all possible steps to prevent the use of health pro-
fessionals, an d person s posin g a s healt h professionals , t o pro -
mote th e sal e o f product s inimica l t o health . 
(xiv) Regiona l machiner y shoul d b e establishe d t o examin e th e 
practicability o f regiona l measures fo r th e control o f both direc t 
and indirec t advertisin g inimica l t o health , t o promot e inter -
governmental an d multi-disciplinar y discussion o f the problems, 
and t o facilitat e th e exchang e o f relevan t information . 
(xv) Th e Secretaria t shoul d collec t legislativ e an d educationa l 
material from membe r countries and elsewhere, to assist govern-
ments to contro l th e advertising an d us e o f product s inimica l t o 
health. 
(xvi) Th e Secretaria t shoul d tak e suc h step s a s ar e necessar y t o 
provide member governments wit h information o n the effective -
ness o f bot h direc t an d indirec t advertisin g o f product s inimica l 
to health . 

The law  on medical  termination  of  pregnancy and  related  issues 
(xvii) Th e materia l befor e th e workshop , an d th e experienc e o f 
participants, suggeste d tha t existin g laws in many countries ma y 
be out-date d an d i n som e instance s ma y creat e healt h risks . 
Where this situation exists , legislative reform i s the only remedy. 
The option s whic h emerge d wer e simpl e repeal , whic h ma y b e 
unacceptable, o r th e introductio n o f a n advance d law . Thos e 
concerned wit h th e draftin g o f advance d law s coul d lear n fro m 
the experienc e o f countrie s whic h alread y ha d advance d laws , 
and i n thi s wa y avoi d repeatin g som e o f thei r faults . 
(xviii) I t was desirable fo r th e lega l formalities i n advanced law s 
to be kept to a minimum, t o allow procedures fo r terminatio n a t 
the earlies t possibl e stag e o f pregnancy . 
(xix) Notwithstandin g th e desirabilit y tha t terminatio n shoul d 
be a t a n early stage , care should b e taken t o ensure tha t i t is the 
woman's rea l and considered wis h that he r pregnancy shoul d b e 
terminated, an d als o t o ensur e he r protectio n fro m undu e 
pressure. 
(xx) Consideratio n migh t b e give n t o decriminalisin g abortio n 
during th e first  twelv e weeks o f pregnancy . 
(xxi) I t was  considere d importan t tha t abortio n service s shoul d 
be rendered by adequately-qualified, bu t not over-qualified, per -
sonnel. In  principle , i t seemed tha t th e person providin g genera l 
health car e fo r th e communit y shoul d b e responsibl e fo r pro -
viding abortion services . I f thi s person wer e a registered medica l 
practitioner, ther e di d no t appea r t o b e an y reaso n wh y othe r 
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qualifications shoul d b e sough t unles s the y wer e require d fo r 
specialised procedures . 
(xxii) Consideratio n shoul d b e give n t o authorisin g suitably -
trained paramedica l personne l t o provide early abortion service s 
under appropriat e supervision . 
(xxiii) I t wa s considere d appropriat e fo r abortio n fo r ado -
lescents t o be regulated unde r comprehensiv e provisions fo r fer -
tility contro l an d education . Ideally , parenta l concurrenc e 
should be sought, bu t when this is not available or is refused an d 
the mino r seekin g abortio n i s lef t i n jeopard y t o lif e o r healt h 
then naturally the patient's interests should prevail . In such cases 
there migh t b e a n alternativ e sourc e o f permission : perhap s th e 
minor and her physician might have immediate access to an inde-
pendent publi c officer , suc h a s a n Officia l Guardia n o r 
Children's Ombudsman , t o present evidence and appl y fo r lega l 
authorisation b y this office r in  loco  parentis. 
(xxiv) I n the case of adul t patients—an d als o minors , subject t o 
(xxiii) above—i t wa s see n a s desirabl e t o minimis e the nee d fo r 
third-party consent s i n legislation . Mos t participant s fel t tha t 
only th e informe d voluntar y consen t o f th e patient , competen t 
to giv e consent , o n who m th e procedur e i s t o b e performe d 
should hav e t o b e obtained . 
(xxv) Pendin g possibl e implementatio n o f a n advance d law , 
measures shoul d b e considere d whic h woul d eas e physicians ' 
fears o f actin g unde r existin g laws . Thes e coul d includ e th e 
development o f a  check-lis t o f item s whic h physician s coul d 
show the y ha d take n int o accoun t i n thei r decisions , i n orde r t o 
demonstrate thei r goo d faith . Emphasi s o n physicians ' goo d 
faith directe d t o th e welfar e o f patient s migh t d o muc h t o 
remove th e crimina l tain t fro m abortio n procedures . 
(xxvi) I t wa s desirabl e tha t provider s o f healt h car e wh o clai m 
conscientious objectio n t o bein g involved i n abortion shoul d b e 
required t o refe r patient s to personne l o r agencies known no t t o 
be averse to the procedure. However, the workshop saw no roo m 
for conscientiou s objectio n i n case s o f emergenc y o r post -
abortion case . 
(xxvii) Ideally , abortio n service s shoul d b e rendered i n facilitie s 
offering genera l femal e healt h services , steril a sterilisatio n an d 
breast self-examination . 
(xxviii) Consideratio n shoul d b e given t o accommodating abor -
tion primaril y i n laws focusin g no t upo n crim e an d punishmen t 
but upo n healt h an d welfare . 
(xxix) A  continuing dialogue should be maintained between doc-
tors and lawyer s on the impact o f legislation upon medica l prac-
tice, an d th e impac t o f medica l technolog y upo n th e relevanc e 
and applicatio n o f laws . 
(xxx) Nationa l documentatio n o f proposal s fo r legislativ e 
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reform an d copie s o f legislatio n enacte d shoul d b e sen t t o th e 
Commonwealth Secretariat , i n orde r t o ensur e tha t othe r juris-
dictions migh t benefi t fro m collectiv e experience i n this difficul t 
field. 
(xxxi) Regiona l group s o f countrie s shoul d explor e th e pos -
sibility of regiona l collaboration t o improve the legal availabilit y 
of abortiv e services , t o mak e mean s o f fertilit y contro l mor e 
freely available , t o determin e th e appropriat e qualification s o f 
paramedical personne l involved , an d t o clarif y and , wher e 
necessary, refor m relevan t legislativ e provisions, includin g thos e 
concerning adolescents . Th e provisio n o f a  consultant , o n 
request, t o assis t government s o f th e regio n i n thi s connection , 
and t o advise on ho w recommendations o f th e work-shop migh t 
be implemented , shoul d b e considered . 
(xxxii) Regiona l group s shoul d als o promot e th e trainin g an d 
monitoring o f appropriat e healt h car e providers , o n a  regiona l 
basis, i n th e ligh t o f th e workshop' s recommendations . 
(xxxiii) Th e Secretaria t should , wher e requested , assis t i n what -
ever wa y i t ca n government s an d regiona l group s seekin g t o 
implement recommendation s o f th e workshop . 
(xxxiv) Th e Secretaria t should , fro m tim e t o time , circulat e t o 
member governments documentation o n proposals fo r legislativ e 
reform an d copie s o f relevan t nationa l legislation . A  periodi c 
listing o f relevan t healt h legislatio n i n th e Commonwealt h 
should als o be made available , possibl y b y extracting reference s 
and citation s fro m th e Commonwealt h La w Bulletin . 
(xxxv) Th e Secretariat should seek to arrange further workshop s 
and continu e t o promot e discussio n t o improv e understandin g 
between doctor s an d lawyer s o n abortion , contraception , ado -
lescent healt h car e an d associate d matters . 

Legislation on  medicinal  drugs 
(xxxvi) Government s shoul d conside r establishing nationa l and / 
or regiona l panel s o f expert s t o kee p unde r constan t revie w th e 
technical aspect s o f drug s an d th e comple x an d multi-sectora l 
issues involved in their importation, use , distribution an d qualit y 
control. 
(xxxvii) Government s shoul d conside r providin g opportunitie s 
for th e medical and lega l profession t o exchange and review on a 
regular basi s information o n relevan t issues , and t o plan appro -
priate nationa l an d join t policies , an d actio n o n them . 
(xxxviii) Thos e government s tha t hav e no t ye t signe d th e Inter -
national Conventio n o n Psydiotropi c Substance s ar e urge d t o 
give favourabl e consideratio n t o doin g so . 
(xxxix) Th e Secretaria t shoul d wher e possibl e assis t membe r 
countries, o n request , t o conven e regiona l meeting s an d discus -
sion group s i n relatio n t o (xxxvi ) an d (xxxvii ) above . 
(xl) Th e Secretaria t shoul d continu e t o collat e and distribut e t o 
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member countries , from tim e to time, information tha t migh t be 
of value to them in reviewing their national drug policies and rel -
evant legislation . 
(xli) Th e Secretaria t shoul d provid e membe r countries , o n 
request, wit h al l possibl e technical , educationa l an d trainin g 
assistance i n thi s connection . 

Other medical-legal  matters  of  concern 
(xlii) Th e questio n o f compensatio n fo r damag e arisin g fro m a 
medical acciden t wher e there was no negligenc e shoul d b e given 
further study . 
(xliii) Th e questio n o f difficultie s arisin g i n som e jurisdiction s 
where professional me n and women may be reluctant to give evi-
dence or take action agains t thei r professional colleague s shoul d 
be examine d b y medica l an d lega l professiona l associations , s o 
that an y publi c concer n whic h ma y exis t ma y b e removed . 
(xliv) Rule s o f evidenc e shoul d b e kep t constantl y unde r revie w 
to see how fa r i t is possible, consistent with the imperative need s 
of justice , fo r doctor s t o submi t writte n report s o f thei r con -
clusions to the courts , subjec t t o the right  o f the parties to insis t 
upon th e appearanc e t o giv e ora l evidenc e an d t o b e cross -
examined. 
(xlv) Whe n doctor s ar e summone d t o cour t ever y effor t shoul d 
be made t o ensure that the y ar e away fro m thei r essentia l dutie s 
for a s shor t a  time a s possible . 
(xlvi) Whils t i t i s recognise d tha t th e grantin g o f permissio n t o 
set u p "off-shore " medica l school s i s solel y a  matte r fo r th e 
sovereign governments concerned , everythin g possible should b e 
done—nationally, regionall y an d internationally—t o preven t 
establishment o f medica l trainin g institution s whos e facilitie s 
and teachin g fal l belo w recognise d standards . 
(xlvii) Th e medical-lega l dialogu e shoul d b e continue d o n a 
regional basis , an d government s shoul d conside r settin g u p 
appropriate machiner y t o thi s end . 

The conclusion s reache d b y th e Malaŵ i worksho p were — 

Legislation on  the  use  of  paramedicals  for  community  health 
care 
(i) Th e concep t o f expandin g th e role s o f paramedical s i n pro -
viding health care , which involv e such function s a s simple diag -
nosis an d treatmen t normall y undertake n b y doctors , wa s 
endorsed. 
(ii) Th e us e o f paramedical s t o perfor m suc h function s b e 
encouraged, an d tha t th e cadre s concerne d b e give n furthe r 
recognition. 
(iii) Government s coul d usefull y revie w th e lega l arrangement s 
which affec t th e selection , training , authorisation , practic e an d 
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supervision o f paramedica l personnel , wit h a  view to improvin g 
the deliver y o f healt h car e services . 
(iv) Suc h a review should seek to ensure that, where the duties of 
paramedicals ar e expecte d t o includ e act s normall y undertake n 
by doctors , th e personne l ar e afforde d adequat e lega l recog -
nition and authorisation . Thi s may mean that some existing laws 
and regulation s wil l have to b e changed . 
(v) Wher e ne w paramedica l cadre s ar e created , o r wher e i t i s 
found tha t existin g cadre s ar e functionin g withou t appropriat e 
legislative recognition , thes e personne l shoul d b e give n lega l 
status appropriat e t o thei r trainin g an d thei r functiona l roles . 
(vi) Th e rol e whic h traditiona l (folk ) practitioner s pla y i n th e 
delivery o f healt h car e shoul d b e reviewed . Wher e appropriate , 
standards fo r thei r practice should be established, regulate d and , 
if necessary, improved, and the creation of self-regulatory bodie s 
should b e encouraged . Fol k practitioner s shoul d no t simpl y b e 
ignored b y th e healt h car e establishment ; activ e attemp t t o 
encourage thei r co-operatio n shoul d b e made . 
(vii) Befor e an y legislativ e o r regulator y actio n i s take n i n 
relation t o paramedicals , a  dialogu e shoul d b e establishe d 
between the medical and legal authorities within the government , 
so a s t o achiev e th e bes t possibl e arrangements . Machiner y 
should b e create d t o ensur e tha t thi s dialogu e shoul d b e a  con -
tinuing process . 
(viii) A t bot h nationa l an d regiona l level , th e us e o f para -
medicals shoul d b e mad e th e subjec t o f continuin g study . 
(ix) Th e rol e o f paramedical s i n healt h car e deliver y shoul d b e 
considered a t nationa l healt h meeting s an d als o a t regiona l 
meetings of Healt h Ministers , and tha t lega l personnel should b e 
invited t o contribut e t o thes e discussions . 
(x) Th e Commonwealt h Secretaria t shoul d continu e t o ac t a s a 
channel fo r information an d documentation o n both the medica l 
and the legal aspects of the use of paramedicals in primary healt h 
care. 
(xi) Th e Secretariat shoul d continu e to suppor t effort s t o estab -
lish a  medical-lega l dialolgu e o n th e use o f paramedicals . 
(xii) Th e Secretaria t shoul d provid e Commonwealt h govern -
ments, o n request , wit h appropriat e technica l assistanc e i n con -
nection with programmes which seek to make fulle r us e of para -
medical personnel . 

Legislation on  commercial  advertising  inimical  to  health 
(xiii) Government s shoul d conside r establishin g advertisin g 
review board s fo r th e purpos e o f restrictin g misleadin g adver -
tising an d th e promotio n o f product s th e us e o f whic h i s detri -
mental t o health . 
(xiv) Government s shoul d als o explor e th e possibilit y o f estab -
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lishing codes of ethics or standards by legislation, fo r advertisin g 
and promotiona l activitie s relatin g t o al l product s an d 
particularly t o thos e inimica l t o health . 
(xv) Government s shoul d conside r promotin g healt h educatio n 
in ever y wa y possible , usin g al l availabl e mean s o f publi c com -
munication, t o counterac t th e advertisin g an d us e o f product s 
detrimental t o health . 
(xvi) Effort s shoul d b e made on a  regional basi s to achieve uni-
formity i n code s o f ethic s an d standard s establishe d fo r adver -
tising, and to promote inter-governmental and multi-disciplinar y 
discussion o f th e proble m an d co-operativ e action . 

The law  on medical  termination  of  pregnancy and  related  issues 
(xvii) Presen t law s on the medical terminatio n o f pregnanc y ar e 
often unclear , t o th e detrimen t o f women' s health . I t wa s con -
sidered desirabl e fo r ever y jurisdictio n t o hav e a t leas t a 
developed law , eithe r b y legislatio n o r throug h a n authoritativ e 
executive statemen t o f th e scop e o f lawfu l abortio n unde r th e 
existing law . 
(xviii) Law s wer e foun d t o fai l t o accommodat e recen t medica l 
advances. I t wa s considere d tha t law s relating t o approved con -
traceptive measure s shoul d b e clearly exempte d fro m th e scop e 
of law s relating t o abortion . 
(xix) I t was thought tha t indication s fo r lawfu l abortio n shoul d 
include, a t th e minimum , preservatio n o f lif e an d physica l an d 
mental health , a s determine d necessar y i n goo d fait h b y a 
doctor. Thes e indication s coul d cove r a  numbe r o f other , mor e 
specific indications , althoug h th e cas e fo r separat e inclusio n o f 
these shoul d b e considered . 
(xx) I t wa s recommended tha t consideratio n shoul d b e given t o 
accommodating abortio n primaril y i n law s focusin g no t upo n 
crime an d punishmen t bu t upo n healt h an d welfare . 
(xxi) Person s performin g lawfu l abortio n wer e considered t o b e 
best protecte d b y a  clear statemen t o f th e legality of procedure s 
performed i n good fait h o n medica l (and specified non-medical ) 
grounds. 
(xxii) Qualification s o f persons authorised t o perform abortion s 
and th e facilities to be used should b e determined wit h referenc e 
to prevailing loca l circumstances . Provision s shoul d b e flexible, 
offering th e bes t possibl e healt h car e i n th e circumstance s an d 
not insistin g o n standard s unnecessaril y mad e highe r tha n thos e 
for othe r comparabl e medica l procedures . 
(xxiii) Th e stud y o f wh y abortio n procedure s neede d t o b e dif -
ferentiated i n law from othe r health-directed medica l procedure s 
was recommended . 
(xxiv) Approva l procedure s fo r abortion , an d als o the scop e of 
any thir d part y veto , shoul d b e relate d t o th e woman' s healt h 

248 



care needs in her prevailing circumstances, and should not preju -
dice he r welfare . 
(xxv) I t was thought tha t to o little was known by the authoritie s 
in man y countrie s abou t th e exten t an d th e circumstance s o f 
abortion. I t wa s therefor e recommende d tha t government s 
should arrang e fo r th e systemati c gatherin g o f relevan t data . 
(xxvi) I n al l case s o f medica l terminatio n o f pregnanc y th e 
woman shoul d be given, or at leas t offered, th e means of contra -
ception an d instructio n a s t o use , wher e availabl e an d accep -
table. 
(xxvii) Th e Commonwealt h Secretaria t shoul d encourag e dis -
cussion o f issue s relatin g t o th e medica l terminatio n o f preg -
nancy at meetings of Commonwealth Healt h and La w Ministers, 
and a t regiona l an d nationa l level . 
(xxviii) Th e Secretaria t shoul d continu e t o ac t a s a  channe l fo r 
information an d documentatio n o n bot h th e lega l an d th e 
medical aspect s o f th e medica l terminatio n o f pregnancy . 
(xxix) Th e Secretaria t shoul d continu e t o suppor t effort s t o 
establish a  medical-lega l dialogu e o n th e subject . 
(xxx) Th e Secretaria t should , wher e possible , provid e technica l 
assistance t o Commonwealt h government s requestin g hel p wit h 
the developmen t o f thei r law s o n th e medica l terminatio n o f 
pregnancy. 

Legislation on  medicinal  drugs 
(xxxi) Eac h country should have a national formulary , base d o n 
the local disease pattern , an d thi s formular y shoul d b e used a s a 
basis fo r bul k purchas e an d qualit y control . 
(xxxii) Ther e should be a clear national policy, backed by appro-
priate legislatio n an d regulations , o n th e importatio n o f drugs , 
including import s fo r us e b y th e privat e sector , base d o n loca l 
requirements an d designe d t o kee p cost s down . 
(xxxiii) Adoptio n o f a  limited lis t o f drug s coul d b e effective i n 
reducing costs . Ful l informatio n o n th e drug s liste d shoul d b e 
made availabl e t o person s responsibl e fo r orderin g them . 
(xxxiv) Trainin g curricul a fo r doctor s an d othe r medica l staf f 
should includ e teachin g o n prescribin g an d th e economic s o f 
drug purchase , and shoul d plac e emphasis on treatment wit h th e 
cheaper drugs . 
(xxxv) A  nationa l polic y o n th e contro l o f advertisin g an d al l 
other forms o f dru g sales promotion wa s seen as essential. Clos e 
consultation betwee n medica l an d lega l authoritie s i s neede d i n 
this connection . 
(xxxvi) Step s should be taken to educate the public about the use 
and abus e of medicina l drugs . This proces s would b e facilitate d 
if a  limite d lis t o f drug s wa s used . 
(xxxvii) Th e organisatio n o f medica l store s i s ofte n unsatis -
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factory an d need s improvement , especiall y wher e stock s o f 
commonly-used drug s ar e concerned . Clos e co-operatio n 
between doctor s an d pharmacist s i s essential an d car e should b e 
taken to avoid excessive ordering. Adequate training for medica l 
store staf f i s also required . 
(xxxviii) I n view of the various pieces of legislatio n dealing with 
drugs, medica l an d lega l authoritie s shoul d togethe r examin e 
what consolidatio n i s require d an d shoul d togethe r initiat e 
action t o secur e this . 
(xxxix) Government s shoul d provid e th e Commonwealt h Sec -
retariat wit h copie s o f recen t legislatio n concernin g medicina l 
drugs, fo r collatin g and distributin g t o othe r membe r countries . 
(xl) Group s o f neighbourin g countrie s shoul d creat e machiner y 
to keep all aspects of the supply and use of drug s under constan t 
review, an d t o promot e practica l co-operatio n o n a  regiona l 
basis. Legal, as well as medical and pharmaceutical , staf f shoul d 
be involve d i n thi s process . 
(xli) Regiona l scheme s fo r join t purchase , manufactur e an d 
quality control of drugs should be undertaken where practicable, 
in th e interest s o f econom y an d th e maintenanc e o f dru g stan -
dards. A n appropriat e mixtur e o f manufacturin g i n th e regio n 
and importatio n fro m outsid e coul d b e worke d out , an d th e 
required lega l provision s made . 
(xlii) Th e Commonwealt h Secretaria t should , wher e possible , 
assist member countries requesting help with the improvement o f 
drug supplie s an d control , an d shoul d continu e t o encourag e 
regional co-operatio n t o thi s end . 
(xliii) Th e Secretaria t shoul d continu e t o collat e an d distribut e 
to membe r countrie s information , includin g copie s o f legis -
lation, tha t ma y b e o f hel p t o the m i n reviewin g thei r nationa l 
drug policie s an d legislation . 

The Report s o f bot h Meeting s ar e availabl e o n applicatio n t o th e 
Medical Division , Commonwealt h Secretariat , Marlboroug h House , 
Pall Mall, London SW1Y 5HX. They include the following p a p e r s -
fa) Para-Medical s i n primar y healt h care : Medical-lega l issue s an d 

alternatives, b y Dr . Franci s M. Shattock ; 
(b) Legislatio n o n commercia l advertiser s inimica l t o health , b y 

Lome E . Rozovsky ; an d 
(c) La w o n medica l terminatio n o f pregnancy , b y Rebecc a J . Coo k 

and Bernar d M . Dickens . 
The following studies , published separately by the Commonwealth 

Secretariat, wer e als o considere d b y the workshops — 
(a) Th e us e o f paramedical s fo r primar y healt h care : a  surve y o f 

medical-legal issue s an d alternatives , b y Joh n M . Paxman , Dr . 
Francis M . Shattoc k an d Prof . N.R.E . Fendal l (£3) ; an d 

(b) Thre e studie s o f abortio n law s in the Commonwealth: Develop -
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ments in medical technologies fo r fertilit y regulation s and thei r 
implications for medica l legislation, by Mostyn P. Embrey; The 
law agains t famil y planning— a Commonwealt h survey , b y 
Victor Tunkel; and A survey of abortio n laws in the Common-
wealth, by Rebecca J. Coo k and Bernard M. Dickens (£3). 

Communiqué o f 198 0 Meeting of 
Commonwealth Law Ministers 

1. The Meeting of Law Ministers of the Commonwealth opened at 
Sam Lord' s Castle , Barbados , o n 2 9 April 198 0 with a n inaugura l 
address by the Chief Justic e of Barbados , the Rt. Hon . Sir William 
Douglas, and concluded o n 2 May 1980. 

2. Th e Meetin g wa s attende d b y La w Ministers , Attorneys -
General, othe r La w Officer s an d official s fro m 4 1 countries , an d 
elected as its Chairman, the Hon. Henr y de B Forde, SC, Attorney-
General an d Ministe r o f Externa l Affair s fo r Barbados . Thos e 
participating on the first occasio n since attaining their independence 
included Dominica , Kiribati , St . Lucia , St . Vincen t an d Th e 
Grenadines, an d Solomo n Islands . Al l were congratulated o n thei r 
achievement o f nationhood, and these joined in the special welcome 
which was extended to Zimbabwe as it took its place at the Common-
wealth tabl e for th e firs t time . 

3. Minister s expresse d thei r ver y grea t indebtednes s fo r th e 
scholarly, perceptiv e and helpfu l paper s prepared fo r th e Meeting. 

4. The y reaffirme d thei r convictio n tha t th e Commonwealt h 
association, committed as it is to guaranteeing the rights of all and to 
upholding th e Rul e o f Law , an d wit h it s share d lega l heritages , 
provides a firm foundatio n fo r the highest level of co-operation and 
mutual assistanc e i n th e lega l field . Thi s di d no t circumscrib e 
participation i n othe r internationa l fora , i n whic h Commonwealt h 
members hav e traditionall y playe d a  role , no r di d i t limi t th e 
extension o f co-operativ e arrangements t o jurisdictions beyon d th e 
Commonwealth. 

5. I n th e cours e o f thei r deliberations , Minister s reviewe d a 
number of areas in which special intra-Commonwealth arrangements 
have functioned wel l to the mutual advantage of the peoples of the 
Commonwealth, and considered ways in which existing levels of co-
operation migh t be even further enhanced . 
Recognition and Enforcement of  Judgments,  etc 

6. Th e Meeting recognise d tha t th e ability t o enforce judgment s 
and certai n othe r cour t orders , an d t o serv e process , acros s 
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jurisdictional boundaries was of the greatest importance , particularl y 
in time s o f eve r increasin g mobilit y an d i n th e wak e o f th e shift s o f 
population tha t hav e take n plac e ove r th e pas t 4 0 o r s o years . Fo r 

Human Tissue  Transplants 
22. A  numbe r o f Commonwealt h jurisdiction s have , i n recen t 

years, sough t t o regulat e th e remova l an d us e o f differen t type s o f 
human tissu e from bot h livin g and dead donors . Ministers recognised 
that sensitiv e moral , ethical , religiou s and lega l issues were involved , 
and a  variet y o f approache s wa s canvasse d i n thei r discussions . 

23. Minister s considere d i t importan t tha t unsatisfactor y 
procedures shoul d no t b e permitte d t o develop . Whil e a 
humanitarian approac h t o the problem was being pursued, they were 
also anxious to prevent an y commercial exploitation o f donors. They 
agreed t o kee p eac h othe r informed , throug h th e Commonwealt h 
Secretariat, o f futur e development s i n thei r jurisdictions , an d 
supported th e suggestio n tha t th e Secretaria t conside r organisin g a 
combined medico-lega l worksho p t o furthe r discus s th e matter . 
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Miscellaneous 

Some Notes 
Australia Orga n Transplant s 

The Federa l Attorney-Genera l ha s referre d th e la w relatin g t o 
organ transplant s t o the Law Refor m Commissio n fo r examinatio n 
and repor t b y June 1977 . 

Among th e question s tha t th e Commissio n ha s bee n aske d t o 
examine ar e whethe r — 

(i) legislatio n shoul d be enacted t o deal not only with removal of 
parts of the human body but also with the preservation and use 
of th e whol e body ; 

(ii) th e wishe s of th e deceased dono r shoul d b e overriden b y th e 
person i n possession o f th e body ; 

(iii) provision s shoul d b e include d t o ascertai n quickl y i f th e 
deceased had authorized th e removal of parts of his body; and 

(iv) certai n relatives of the deceased should be able to object to the 
transplantation o f organs fro m th e deceased' s body . 

Mental healt h 
The Thir d Nationa l Menta l Healt h Nursin g Congres s wa s hel d i n 
Sydney i n September 1977 . The fou r da y Congress was attended b y 
over 30 0 psychiatric nurses , psychiatrists , socia l worker s and medi -
cal practitioners fro m Australia , Ne w Zealand , Ne w Guinea , Indi a 
and Thailand . 

In an address to the Congress entitled Th e Civi l Rights of Menta l 
Health Patients' , th e New South Wale s Attorney-General sai d tha t 
the utmos t car e shoul d b e take n t o ensur e tha t th e treatmen t o f 
mental illnes s di d no t undul y overrid e commonl y accepte d stan -
dards o f individua l liberty , particularl y wher e involuntar y patient s 
were concerned . 

The Attorney-Genera l disagree d wit h th e vie w o f th e State s 
Mental Healt h Ac t Revie w Committe e tha t th e force d adminis -
tration o f shoc k treatmen t t o involuntar y patient s wa s justifie d 
provided certai n safeguard s wer e met , an d state d tha t ther e shoul d 
be mor e stringen t lega l check s an d balance s o n th e admissio n o f 
involuntary patient s int o psychiatri c hospitals . 
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Poverty 
Various Report s prepare d b y th e Commissio n o f Inquir y i n t o 
Poverty have now been published . 

The Commission was appointed in 1972 to— 
(i) determin e the extent of poverty in Australia; 

(ii) t o determine the extent and effectiveness of existing measures 
and services, and the responsibility of Federal, State and local 
governments in matters associated with poverty; 

(iii) ascertai n th e factor s whic h caus e povert y i n Australia ; an d 
(iv) mak e recommendations on ways of reducing poverty. 
The variou s Reports include studies on matters such as law and 

poverty i n Australia, social-medica l aspect s of poverty, poverty in 
education, community welfare services, consumer views on welfare 
services and rented housing, food consumption patterns, long term 
unemployed persons under conditions of full employment, a model 
system o f welfar e servic e planning , povert y amon g Aborigina l 
families, th e effectivenes s o f communit y ai d centres , a  surve y of 
young workers, the problems of the aged, the utility of Australia's 
income security policies, and the welfare of migrants. 

In relation t o the Report on law and poverty in Australia, ther e 
are specific studies, conducted by Professor R . Sackville, Professor 
of Law at the University of New South Wales, on the legal needs of 
the poor , homeles s peopl e an d th e law , lega l ai d i n Australia , 
migrants and the legal system, and poverty and residential landlord-
tenant relationships . 

Still t o b e publishe d ar e studie s relatin g t o a  numbe r o f othe r 
topics, includin g bai l an d socia l security , povert y an d th e lega l 
profession i n Victoria , deb t recover y i n Australia , povert y an d 
mental illness , and consumer protection an d the incidence of con-
sumer problems. 

Mandatory reporting of child abuse 
According t o th e Chairma n o f th e Australia n La w Refor m 
Commission th e clai m tha t legislatio n compellin g th e reportin g o f 
cases of child abuse deterred parents from seeking help had not been 
proved. Th e Chairma n sai d tha t h e wa s awar e tha t th e Victoria n 
Government ha d decided no t t o introduce a  system of compulsor y 
reporting (see page 1152 of this issue), as other Australian States had. 
However, h e adde d that , "Th e clai m tha t compulsor y reportin g 
legislation deter s parents fro m seekin g medical help has never been 
established b y statistical information . Ther e is no doubt tha t com -
pulsory reporting is no panacea fo r the problem of child abuse. But 
no problem o f thi s kind can be tackled i f it s variety, incidence and 
frequency ar e all but unknown. " 

The Chairman , wh o wa s addressin g a  L a Trob e Universit y 
Seminar on Child Welfare La w Reform, sai d that i t was difficult t o 
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estimate th e nationa l incidenc e o f chil d abus e becaus e o f th e 
shocking state of crime statistics. 

He said tha t al l America n State s ha d law s of varyin g scop e and 
impact whic h require d physica l abus e o f childre n t o b e reported . 
"The consequenc e o f thi s legislatio n ha s been , a t th e very least , a 
better appreciation of the size and difficulties o f the problem and the 
proliferation o f a  numbe r o f nove l experiment s i n chil d abus e 
facilities", h e said. 

The Chairman said that th e Australian La w Reform Commissio n 
was planning procedures for compulsory reporting in the Australian 
Capital Territory . 

Drugs 
The Australian Government has appointed Mr. Justice Williams, a 
Judge o f th e Suprem e Cour t o f Queensland , t o ac t a s a  Roya l 
Commissioner i n a  national inquir y int o the use , etc. , of drugs in 
Australia. 

All stat e Governments , excep t thos e o f Ne w Sout h Wale s and 
South Australia which are holding their own inquiries into drugs, have 
agreed to support the national inquiry. 

The Royal Commission's terms of reference are as follows— 
(i) th e extent of, an d the methods used in 

(a) th e illegal importation of drugs, 
(b) th e illegal exportation of drugs, 
(c) th e illegal production of drugs, 
(d) th e illegal trafficking i n drugs; 

(ii) th e place s where drugs mentioned i n paragraph (i ) are pro-
duced or from which they are obtained and the places to which 
they are sent; 

(iii) th e extent to which 
(a) drug s are illegally used, 
(b) drug s lawfully obtained are diverted to illegal trafficking or 

illegal uses, 
(c) drug s are misused in so far as such misuse is relevant to the 

illegal use of drugs; 
(iv) th e extent (i f any) to which the illegal activities mentioned in 

paragraph (i ) or the illegal use or the diversion mentioned in 
paragraph (iii) are engaged in, directly or indirectly, by persons 
who engage, on an organised basis, in other illegal activities, 
whether or not related to drugs; 

(v) th e adequacy of existing laws (including the appropriateness of 
the penalties ) an d o f existin g la w enforcemen t (includin g 
arrangements fo r co-operatio n betwee n la w enforcemen t 
agencies) in relation to the prohibition, restriction or control of 
the importation, exportation, production, possession, supply 
or use of, or trafficking in , drugs; 
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(vi) whethe r ne w la w should b e enacted o r othe r measure s take n 
(including the taking of initiatives for the making or revision of 
international agreements ) t o remed y an y inadequacie s foun d 
to exis t unde r paragrap h (iii) . 

Interpretative provisions — 
(vii) th e expressio n "drug " mean s a  narcotic or psychotropic sub -

stance and includes every drug or substance specified i n any of 
the schedules to the single convention on narcotic drugs or the 
convention o n psychtropi c substances ; 

(viii) a  referenc e t o a  dru g include s a  referenc e t o a n articl e o r 
substance containin g a  drug ; 

(ix) a  reference t o the production o f a drug includes a reference t o 
the manufactur e o f a  dru g b y an y mean s an d als o include s a 
reference t o th e cultivatio n o r productio n o f an y plan t sub -
stance fro m whic h a  drug i s capable o f being derived ; 

(x) a  referenc e t o th e importatio n o r exportatio n of , o r t o traf -
ficking in , a  dru g include s a  referenc e t o th e importatio n o r 
exportation of , o r t o traffickin g in , a  plan t o r substanc e 
referred t o i n paragrap h (ix ) o r o f a  see d fro m whic h suc h a 
plant ca n b e cultivated . 

Direction t o Commissioner — 
To th e exten t tha t alcoho l ma y b e regarde d a s a  narcoti c 
substance, the commissioner i s to be directed to have regard to it 
only i n s o fa r a s i t i s necessar y t o d o s o fo r th e purpos e o f 
establishing the extent of the illegal use, orof the misuse, of other 
drugs i n accordanc e wit h paragraph (iii) . 

Combatting illici t drugs 
At th e hearing s o f th e Federa l Roya l Commissio n int o Drug s evi -
dence has been given before the Royal Commissioner, a  Judge of the 
Supreme Cour t o f Queensland, tha t has caused him to conclude tha t 
one perso n i n Sydne y i s controlling th e whol e o f th e traffickin g o f 
heroin throughou t Australia . 

Senior polic e officer s givin g evidenc e befor e th e Roya l Com -
mission hav e stated tha t the importation an d trafficking o f heroin in 
Australia i s on th e increase , an d the y calle d fo r power s t o enabl e 
them t o institut e borde r check s o f vehicle s travellin g betwee n th e 
Australian states , a s wel l as increase d power s o f search , includin g 
telephone tapping . 

The Federa l Ministe r fo r Busines s an d Consume r Affair s ha s 
visited fou r Sout h Eas t Asia n countrie s to meet wit h politicians an d 
government official s i n order that he might obtain more informatio n 
on th e rol e suc h countrie s ar e playin g i n attemptin g t o contro l th e 
trafficking i n hard drugs . 

Following th e Minister' s visit , a  secon d Australia n narcotic s 
bureau ha s bee n opene d i n South Eas t Asia , thu s givin g Australi a 
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one burea u i n Malaysi a an d anothe r i n Thailand . 
The Ministe r state d tha t h e was impressed wit h th e developmen t 

of Thailand' s la w enforcement agency , and the methods the agenc y 
was employing, an d with that country's determination t o reduce the 
production o f opium . 

Drug abuse 
A Repor t o n th e exten t an d natur e o f th e inappropriat e us e o f 
alcohol, tobacco , analgesic s an d cannabi s ha s bee n prepare d b y th e 
Senate Standin g Committe e o n Socia l Welfare . 

When table d i n Parliament , i t was  state d tha t thi s Repor t woul d 
make a significant contributio n t o one of the most importan t debate s 
now takin g plac e i n Australia . Thi s i s th e first , national , parlia -
mentary repor t int o th e us e an d abus e o f alcoho l an d tobacc o i n 
Australia, and the first attemp t t o state a national strategy fo r copin g 
with dru g abuse . 

The Committee' s Repor t note s tha t Australian s ar e compulsiv e 
and heav y dru g users , an d hav e alway s bee n so . Nationa l traditio n 
has len t toward s intoxication , rathe r tha n toward s sobriety . 

A tota l o f 8 4 recommendations wer e made in the Report , man y of 
which ar e highl y controversial . Amon g thes e ar e th e recommen -
dations tha t — 

(i) persona l us e o f marihuan a b e decriminalised ; 
(ii) tha t al l analgesics carry a n appropriat e cautionar y warnin g o n 

their containers ; 
(iii) tha t a  tota l ba n b e place d o n th e advertisin g o f tobacc o pro -

ducts i n al l area s unde r th e Australia n Government' s control ; 
and 

(iv) tha t th e Governmen t ba n th e advertisin g o f alcoholi c 
beverages. 

Use of Drugs and Crime 
The Australian Institut e of Criminology i s to conduct an inquiry into 
the connectio n betwee n th e us e o f drug s an d th e incidenc e o f 
violent crim e i n Australia . 

The Federa l Treasure r tol d Federa l Parliamen t tha t th e Federa l 
Taxation Departmen t wil l be asked t o supply th e New South Wale s 
Royal Commissio n int o Drugs with details of the income of person s 
suspected o f bein g involve d i n dru g trafficking . Th e Treasure r 
added, however , tha t i t woul d b e u p t o th e discretio n o f th e 
Commissioner o f Taxatio n whethe r suc h informatio n woul d b e 
furnished, an d ther e coul d b e n o questio n o f th e Commissione r 
being ordered t o supply th e informatio n involved . 
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Drug use and crime 
Between 3 0 and 4 0 per cent o f th e money spent o n illega l drugs in 
Australia is derived from crim e other than drug offences, accordin g 
to a Report "Dru g Use and Crime", issued by the Australian Insti -
tute o f Criminology . Th e offence s referre d t o include d propert y 
crimes, gambling offences an d prostitution . 

The Report bases its findings on a study of the criminal histories of 
1,000 Australian s convicte d o f dru g offences , an d state s tha t esti -
mates o f th e amoun t o f drug-relate d crim e in Australi a shoul d b e 
treated with caution. I t finds that drug-related criminal behaviour is 
particularly influence d b y socia l an d economi c factors . Fo r mos t 
narcotic addicts, criminal behaviour precede d addiction . 

A significant numbe r of narcotic addicts commit crimes to support 
their habits. Of these crimes, the majority involv e property offence s 
of good s whic h ca n b e sol d t o deriv e mone y fo r th e purchas e o f 
drugs. Ther e wa s a n increasin g tendency , however , fo r addict s t o 
indulge in crimes against persons to obtain money directly, as the risk 
of arrest and conviction for drug-related criminal activity is very low. 

The Repor t say s that, althoug h th e conclusions are largely based 
on American data, there is no reason to suggest that the same is not 
also true for Australia . Comparing these conclusions with the study 
of Australian offenders , th e Report say s the population o f narcotic 
users is composed of individuals with "widely varying habit sizes and 
frequencies,'' implyin g tha t aggregat e estimate s o f habi t sizes , and 
analyses based thereon , may be inappropriate. 

A significant percentag e (probably between 30 per cent and 50 per 
cent) of the income needed to support large habits is generated within 
the dru g distributio n networ k itsel f (tha t is , b y buying an d sellin g 
illegal drugs). 

The Repor t foun d that , althoug h thos e convicte d o f cannabi s 
offences cam e largely from th e same group as those who committed 
narcotics offences , fewe r cannabi s offender s ha d crimina l 
backgrounds. 

The Report recommend s that -
(i) th e Polic e Commissioner s establis h an d maintai n a  "heroin -

user crime index"; 
(ii) a n intensive study of the heroin distribution system, preferably 

in Sydney, should be made; and 
(iii) th e Commissioner s tak e th e initiativ e i n analysin g dru g 

policies, with a view to setting realistic goals for drug enforce-
ment. 

Alcohol, tobacco, analgesics and cannabis 
A Repor t o n th e exten t an d natur e o f th e inappropriat e us e o f 
alcohol, tobacco , analgesics and cannabis has been prepared b y the 
Senate Standing Committee on Social Welfare . 
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When table d i n Federa l Parliament , i t wa s stated tha t thi s Repor t 
would mak e a  significan t contributio n t o one of th e most importan t 
debates no w takin g plac e i n Australia . Thi s i s th e firs t nationa l 
parliamentary repor t int o th e us e and abus e o f alcoho l an d tobacc o 
in Australia , an d th e firs t attemp t t o stat e a  nationa l strateg y fo r 
coping wit h dru g abuse . 

This Committee Repor t note s that Australian s are compulsive an d 
heavy drug users , and hav e always been so . A total o f 8 4 recommen-
dations hav e bee n made , man y o f whic h ar e highl y controversial . 
Amongst thes e ar e th e recommendation s that — 

(i) persona l us e o f marihuan a b e decriminalised ; 
(ii) al l analgesic s carr y a n appropriat e cautionar y warnin g o n 

containers; 
(iii) a  total ba n b e placed o n th e advertising o f tobacc o product s in 

all area s unde r th e Government' s control ; an d 
(iv) th e Australia n Governmen t ba n th e advertisin g o f alcoholi c 

beverages. 

Dangerous drugs 
The Federa l Ministe r fo r Busines s an d Consume r Affair s ha s 
announced Cabine t approva l o f legislatio n imposin g harshe r 
penalties fo r th e offenc e o f traffickin g i n narcotic s an d othe r 
dangerous drugs . 

It i s propose d tha t th e penaltie s fo r dru g offence s involvin g th e 
illegal importatio n o r expor t an d possessio n o f th e relevan t drug s 
will b e increase d t o a  maximu m fin e o f $A100,00 0 o r 2 5 years ' 
imprisonment. 

The onl y dru g exclude d fro m th e increase d penaltie s wil l b e 
cannabis, i n lea f form . Th e penalt y fo r possessin g thi s dru g wil l 
remain a t a  $A400 0 fin e an d 1 0 years' imprisonment , o r a  $A400 0 
fine o r 1 0 years' imprisonment . 

Abortion debat e revive s 
Members o f Parliamen t ar e reporte d t o b e sharpl y divide d ove r 
measures whic h hav e bee n introduce d t o amend abortio n legislatio n 
enacted a s recently as last Decembe r [  noted a t (1978) 4 C.L.B. 239]. 
A petition signe d by more than 250,000 electors (about 20 per cent of 
the electorate ) ha s als o bee n presented , callin g fo r tota l repeal . 

Many women ar e now flying to Australia to obtain lega l abortion s 
there. 

Some se e th e issu e a s becomin g a  dominan t on e i n th e Genera l 
Elections schedule d fo r November , despit e th e MPs ' votin g o n a 
"conscience" an d no t o n a  part y basis . 
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Pornography 
The respectiv e Australia n Stat e an d Federa l Government s hav e 
agreed t o plac e tighte r control s o n th e publicatio n o f material s 
depicting paedopheli a an d sadism . 

The variou s minister s whos e portfolio s cove r censorshi p ar e t o 
discuss th e matte r a t anothe r meeting . 

Social service s and th e famil y 
The federa l Departmen t o f Socia l Security has published a  Report o n 
families an d socia l service s i n Australia . 

The 581-pag e Repor t i s in tw o parts : Volum e I  contains th e fore -
word an d summar y o f recommendation s an d si x chapter s coverin g 
the introductio n an d th e informatio n concernin g th e curren t an d 
future structura l form s th e famil y take s i n Australia n Society ; 
Volume 2 contains the analysis of the Committee's work explained in 
Volume I , an d appendice s relatin g t o muc h o f th e informatio n 
collected. 

The Repor t examine s th e service s tha t ar e directed , o r shoul d b e 
directed, t o assisting the social functioning o f individual s and group s 
of individual s i n familie s concerne d wit h th e chil d rearin g process . 

The Repor t doe s no t canvas s service s the objectives an d natur e o f 
which ar e primaril y relate d t o suc h matter s a s education , housing , 
adult corrections , health , an d recreation . 

Special appendices deal with income security and housin g policy as 
they affec t families . Als o covere d ar e th e rang e o f persona l socia l 
services affectin g man y differen t type s o f employe d personnel , 
administrative systems , publi c financin g an d legislativ e o r statutor y 
bases. Th e persona l socia l service s includ e — 

(i) al l thos e service s tha t assis t disadvantage d groups , suc h a s th e 
disabled, handicappe d an d retarded , t o liv e a s normall y a s 
possible; 

(ii) th e service s tha t assis t th e day to da y socia l functionin g o f th e 
aged, childre n an d families : th e service s tha t facilitat e an d 
support th e involvemen t an d participatio n o f peopl e i n thei r 
communities an d i n society ; 

(iii) th e service s tha t enhanc e an d maintai n employability ; an d 
(iv) th e linkag e an d referra l service s tha t joi n peopl e wit h service s 

and thereb y assis t i n meeting individual an d community needs . 

Genetic engineerin g 
A Professo r a t th e Australia n Nationa l University' s Schoo l o f 
Medical Research , wh o i s als o th e Chairma n o f a  Committe e 
established b y the Australian Academy of Science to monitor world-
wide developments i n genetic engineering, ha s advised Members of 
Federal Parliamen t tha t h e i s not convinced tha t ther e i s a need fo r 
any legislatio n o n geneti c engineerin g i n Australi a an d that , i f 
introduced, suc h legislation could become inflexible because science 
was changing an d scientifi c technique s developing so rapidly . 
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Report of the Australian Royal Commission on Human Relationships 
The Royal Commission on Human Relationships was established by 
the Australian Federa l Parliament after a n unsuccessful attemp t in 
1973 to pass a private member's Bil l to liberalise abortio n law s in 
Australian Federa l Territories . Th e motio n t o establish th e Com-
mission (approve d o n a free vot e by 85 votes to 11 ) encompassed 
broad terms of reference, the aim of which was to "enquire into and 
report upon the family, social, educational, legal and sexual aspects 
of male and female relationships" insofar as they could be improved 
by Government funding and facilities. The three Commissioners— 
Justice Elizabet h Evatt , Chie f Judg e o f th e Famil y Cour t o f 
Australia, Dr . Felix Arnott, Anglican Archbishop of Brisbane and 
Anne Deveson , broadcaste r an d journalist—bega n thei r wor k i n 
1974 and wer e expecte d t o produc e a  repor t b y mid-1978 . Thei r 
funding was cut in 1976 (a decision criticised by the Commissioners) 
and the Report was finalised an d released in November 1977. 

The thre e years ' investigation b y the Commission ha s produced 
one of the most comprehensive studies of social issues in Australias 
history. Its conclusions are based on 1,264 written submissions, oral 
evidence at public hearings by 374 people, informal discussions and 
research don e b y an d fo r th e Commission . Ever y individua l o r 
organisation with expert knowledge or point of view relevant to the 
enquiry was consulted or given an opportunity to contribute, and the 
list of submissions shows that a wide range of views was represented. 
The Repor t i s in seven parts, printed i n five volumes and includes 
511 unanimous recommendations covering the broad areas of edu-
cation i n human relationships; health and medical education; sexu-
ality and fertility; the family; equality and discrimination; and rape 
and other sexual offences . 

The Commissioners point out that the enquiry itself is a product of 
profound personal and social changes in the area of male and female 
relationships—changes whic h have occurred a t a  pace "previousl y 
unparalleled i n human history" . The y sa w thei r tas k a s exploring 
these changes and making recommendations which would be an aid 
to understandin g an d assis t institution s t o reflec t th e realit y an d 
meet the needs of contemporary Australian society. The constraints 
of space preclude the possibility of dealing with all the recommen-
dations or even subject headings (52 topics are listed in the table of 
contents), so the reaction of the community has been used as a guide 
in selecting specific recommendation s for comment. 

The Commission's findings that young people are ill-prepared to 
deal with th e pressures of a  rapidly changing society; that there is 
insufficient suppor t for the family structure when it is over-stressed 
and a paucity of social planning in areas affecting the family; that the 
changing role s o f me n an d wome n i n th e famil y an d societ y ar e 
inadequately deal t wit h i n education programmes ; tha t inequalit y 
and discrimination stil l exist in relation to sex, marital status, ethnic 
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background, minorit y group s an d education ; tha t th e need s o f 
groups suc h a s the handicapped , migrants , sol o parent s an d Abor -
iginals ar e inadequatel y met ; tha t th e trainin g o f professional s 
dealing wit h huma n relationship s problem s i s deficient ; an d tha t 
there i s an urgen t nee d fo r socia l and legislativ e changes to remed y 
these problem s hav e receive d widesprea d communit y suppor t an d 
praise fro m politica l an d churc h leaders . However , recommen -
dations resultin g from th e Commissions' belie f tha t "th e la w should 
not b e th e arbite r o f mora l values " an d tha t ignoranc e abou t 
sexuality an d fertilit y contro l shoul d b e rectifie d b y educatio n 
programmes an d b y informatio n bein g freel y available , hav e pro -
voked stron g criticism s fro m som e section s of th e community . Th e 
recommendations whic h hav e prove d contentiou s ar e th e lowerin g 
of the age of consent t o sexual intercourse to 15 ; the encouragemen t 
of the free displa y and advertising of contraceptives; the availabilit y 
of contraceptive s an d abortio n t o girl s o f 1 4 an d ove r withou t 
parental consent ; the availability of abortions up to the 22nd week of 
pregnancy a t the request of the woman, or later if mental or physical 
abnormality i s probable; the decriminalisation of homosexuality and 
the teachin g o f acceptanc e o f i t i n schools ; the decriminalisation o f 
incest betwee n consentin g couples over 17 ; the decriminalisation o f 
prostitution an d brothels ; the abolition of the offence o f rape and it s 
replacement wit h appropriat e assaul t charges ; an d th e remova l o f 
criminal sanction s agains t teacher s where intercours e occur s with a 
student o f 1 7 years or over . 

While recognising that many people have sincere moral objections 
to man y o f thes e proposals , i t i s regrettabl e tha t th e respons e o f 
some publi c figure s an d of some sections of the medi a ha s not bee n 
conducive t o rationa l debate . Th e controversia l recommendation s 
were leake d durin g a n election campaig n an d wha t on e newspape r 
described a s "chea p politica l point-scoring " followed . Pres s state -
ments describin g th e Repor t a s "horrific" , "appalling" , "abomin -
able" an d "fairl y revolting " wer e issued , an d man y newspaper s 
responded b y labellin g th e Repor t a s Th e Se x Report' . Th e com -
munity's reaction , a s evidence d b y letter s an d publi c comments , 
ranged fro m describin g the Repor t a s "an extravaganz a o f licence " 
to "th e mos t importan t socia l documen t eve r produce d i n 
Australia". 

In summarisin g th e ramification s an d examinin g th e likel y im -
plementation of the Report, the unfortunate natur e and timing of its 
release ar e see n a s inhibitin g reasone d discussio n i n both th e com -
munity an d parliament . I t wa s t o be expecte d tha t a n enquir y int o 
such delicate and morally sensitive areas of human behaviour woul d 
produce som e controversia l conclusions , bu t i n a  calmer , non -
election atmospher e i t is hoped tha t they will be reconsidered i n the 
context o f th e whol e Report . Wit h perceptio n an d enlightene d 
judgment th e Commissioner s hav e frame d recommendation s t o 
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protect th e individua l an d th e family , an d th e socia l an d lega l 
implications o f thei r finding  ma y hav e a  significan t effec t o n th e 
course take n b y Australian societ y fo r decade s t o come. 

It i s probable tha t considerabl e tim e wil l pass before part s of th e 
Report ar e implemented , bu t th e seriou s socia l issue s raise d meri t 
study by all sections of the community. Despit e the wide parameter s 
of the Report , th e mass of data contained withi n it , and th e numbe r 
of recommendation s finall y made , th e essenc e o f th e Roya l Com -
mission o n Huma n Relationship s i s best capture d b y th e Commis -
sioners' own statemen t tha t "throughou t th e enquiry w e have bee n 
guided by a belief i n the right and integrity of the individual to make 
free choice s i n th e contex t o f huma n relationships , an d t o hav e 
access t o th e knowledg e an d skill s whic h giv e suc h a  fre e choic e 
meaning". Lesle y Vic k 

Mental healt h 
The Chairman o f th e Australian La w Refor m Commissio n ha s called fo r 
legislation t o preven t peopl e bein g wrongl y committe d t o menta l 
hospitals. H e said tha t existin g laws in this area wer e outdated an d faile d 
to protec t peopl e fro m arbitrar y an d ''oppressive' ' commitment . 

Delivering th e 20t h Barto n Pop e Lectur e fo r th e Sout h Australia n 
Association fo r Menta l Health , Mr . Justic e Kirby said tha t th e law should 
be brough t int o lin e wit h medica l an d socia l developments . H e sai d tha t 
mental illnes s wa s rarel y defined , eve n i n psychiatri c textbooks . 

"The apparen t fait h i n psychiatry i s not always borne out b y the result s 
of psychiatri c treatment" , h e said . "Man y psychiatrist s woul d surel y 
agree wit h this . Withi n psychiatr y ther e ar e differing , an d sometime s 
competing, conflicting school s of thought . Withou t specifi c criteri a an d a 
real prospec t o f usefu l curativ e treatment , commitmen t t o a  menta l 
hospital i n a  particular cas e may b e oppressive and eve n arbitrary . Ther e 
is n o doub t tha t th e mentall y il l an d intellectuall y handicappe d suffe r 
additional disadvantage s i n the state of ou r law, " h e said. "I t i s my hope 
that lawyers , law-maker s an d la w reformer s wil l pla y thei r par t t o 
improve thi s situation. " 

Mr. Justic e Kirb y sai d patient s disputin g menta l ill-healt h shoul d hav e 
compulsory, free , lega l representation . "Thi s i s no t a  matte r o f forcin g 
lawyers an d othe r representative s o n confused , disturbed , o r dangerou s 
mental patients" , h e said. "I t i s a matte r o f providin g check s agains t th e 
needless los s o f freedo m b y peopl e whos e conduct , thoug h i t ma y b e 
unusual, doe s no t typicall y endange r themselve s o r society. " 

He als o calle d fo r decriminalisatio n o f suicid e i n al l State s (thi s ha s 
been done in Victoria) and said that th e survivor of a suicide pact i n which 
the other person had died should not be guilty of murder, bu t guilty of th e 
lesser crim e o f manslaughter . Ther e shoul d b e a  specifi c offenc e o f 
inciting o r aidin g a  suicide or attempte d suicide , h e said. Prope r suppor t 
facilities shoul d b e provide d fo r peopl e wh o survive d a  suicid e attempt . 

Mr. Justic e Kirb y als o calle d for — 
(i) attentio n t o th e separat e an d specia l problem s o f intellectuall y 

handicapped people ; 
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(ii) facilitie s fo r menta l health problems created by drugs of addiction; 
(iii) a  review of the rights of people held "at the Governor's pleasure"; 
(iv) automati c revie w o f th e statu s o f involuntar y patient s i n menta l 

hospitals; 
(v) a  reduction in the number o f patients in mental hopsitals ; and 

(vi) a  reductio n i n th e average period o f a  menta l patients ' perio d o f 
compulsory commitment befor e i t was reviewed. 

He sai d tha t i t wa s importan t t o recognis e tha t th e syste m o f 
involuntary admissio n t o a  menta l hospita l wa s secon d onl y t o th e 
criminal justice system in the impact it could have on the civil rights of the 
individual. "Imagin e wha t a n outcr y ther e woul d b e i f a  perso n wer e 
sentenced t o imprisonmen t i n Australi a withou t a  trial , o r fo r a 
generalised purpos e suc h as the protection o f others, " h e said. H e also 
quoted Ne w South Wales ' figure s whic h estimated tha t ove r hal f thos e 
admitted t o Sydney' s Calla n Par k Hospita l wer e no t sufferin g menta l 
illness "in an y strict interpretation o f that term" . 

He believed that the grounds for involuntary commitment needed to be 
more clearl y specified . Betwee n 2 5 an d 3 0 pe r cen t o f admission s t o 
Australian menta l hospital s wer e b y involuntar y patients—abou t 
15,000 people each year. The law should question closely the sending of 
people to mental institutions as it did the sending of people to prisons, he 
said: "What w e are dealing with is the personal freedom an d individua l 
liberty o f a  large and probabl y growing section o f the community. On e 
can se e the proble m i n bette r perspectiv e i f i t i s remembered that , o n 
average, the number confined i n Australian prison s at any time is in the 
order o f 10,00 0 people." 

Suicide and mental health 
The Chairma n o f th e Australia n La w Refor m Commissio n ha s 
recommended that the crime of suicide, though rarely prosecuted, should 
be abolished . H e sai d tha t i f ther e wa s a  rea l ris k o f prosecution , th e 
depression o f th e attempte d suicid e migh t b e intensifie d an d coul d 
provide a basis for furthe r attempts . 

He also recommended that the survivor of a suicide pact who had killed 
the decease d part y shoul d b e guilt y o f manslaughter , an d not , a s a t 
present, of murder. Instea d there should be a specific offence o f inciting, 
counselling, aidin g and abettin g th e suicide or th e attempted suicid e of 
another. 

Delivering th e 20t h Barto n Pop e Lectur e t o th e Sout h Australia n 
Association of Mental Health, the Chairman said that mental-health laws 
needed t o b e reforme d t o kee p pac e wit h medica l an d socia l 
developments. "Mor e tha n 60,00 0 peopl e ente r Australia n menta l 
hospitals ever y year" , h e said , "Betwee n 2 5 an d 3 0 pe r cen t o f thi s 
number are committed a s involuntary patients" . 

He recognised tha t a  person sufferin g fro m menta l illnes s might also 
suffer socia l harm i n the nature of embarrassment o r ridicule , or in the 
nature of lost employment prospects , or even harm of a financial natur e 
for himsel f o r hi s family . However , whil e i n som e case s i t migh t b e 
appropriate t o mak e attempt s t o persuad e suc h a  perso n t o accep t 
voluntary treatment , har m o f a  social, moral or financia l natur e should 
not justify detentio n withou t consent . 
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The Chairman predicted tha t mental-health la w reform woul d involve 
measures t o provid e effectiv e scrutin y o f medica l decision s t o commi t 
unwilling peopl e t o menta l hospital s an d a  stricte r definitio n o f th e 
criteria justifying involuntar y commitment . I n thi s regard , h e said tha t 
there should als o be legal provisions and other representation t o mental 
patients, automatic review of the status of involuntary patients in mental 
hospitals, an d a  reductio n i n th e averag e perio d o f compulsor y 
commitment before review . 

He said that institutions were "frequently oppressiv e to the individual, 
destructive o f self-relianc e an d sometime s brutalisin g bot h t o th e 
institutionalised and those who guard them. In the criminal justice area, it 
is recognised that some, including some mentally ill persons convicted of 
criminal offences, mus t be confined unde r close scrutiny. But the search 
is now commenced to find, fo r many who do not require such oppressive 
treatment, contro l which wil l be less costly and which will help to instil 
greater self-control an d appreciation of the obligations that attend living 
in a modern independent community" . 

Australia -  Publi c Health 
A.C.T. Th e Australia n Capita l Territor y Healt h Commissio n i s i n th e 

course o f preparin g new , comprehensive , foo d law s fo r th e 
Territory. 

The laws , whic h ar e base d o n standard s recommende d b y th e 
National Health and Medical Research Council for incorporation in 
Australian State and Territory legislation, will apply to the purity of 
food an d t o th e preparatio n an d sal e o f foo d i n th e Territory . 

Abortion 
The Australian Government has rejected the recommendation of the 
Australian Capita l Territory' s Legislativ e Assembl y tha t a  free -
standing abortion clinic should be built within hospital grounds and 
administered by the Territory's Health Commission. 

The Governmen t ha s als o decline d t o accep t th e Assembly' s 
recommendation that the Government incorporate the ruling of Mr 
Justice Menhennitt of the Supreme Court of Victoria (which enabled 
an abortion to be performed i f medical practitioners considered the 
woman's menta l o r physica l healt h t o b e i n jeopardy ) int o th e 
Territory's la w relatin g t o abortions . Instea d o f acceptin g th e 
Assembly's recommendation for a permanent Termination of Preg-
nancy Ordinance fo r th e Territory, the Government ha s extended 
indefinitely it s present ban on private abortion clinics. 

The Assembly's recommendations to the Government arose out of 
a 103-pag e Repor t t o th e Assembl y b y th e Assembly' s Standin g 
Committee on Education an d Health which recommended 45 pro-
posals for abortion law reform in the Territory. 
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Mental Healt h Advisor y Committe e 
Two members of community groups will have places on an eight-man 
advisory committe e o n menta l healt h whic h ha s bee n recommende d 
by the Australia n Capita l Territor y Healt h Commission . 

The Commissio n approve d a  recommendatio n b y it s Legislatio n 
Committee tha t provisio n b e mad e i n th e propose d Menta l Healt h 
Ordinance fo r suc h a n advisor y committee . 

The membershi p o f th e committe e woul d consis t o f th e 
Commissioner o r hi s nominee, th e Directo r o f Menta l Healt h o r hi s 
nominee an d si x othe r peopl e nominate d b y th e Commissione r an d 
include a  healt h administrator , a  doctor , a  clinica l psychologist , a 
social worke r an d tw o member s o f communit y group s o r agencie s 
working i n th e field . 

One o f th e Committee' s dutie s wil l b e t o advis e th e Commissio n 
on standards of care and treament o f people with mental dysfunctio n 
so a s t o ensur e th e preservatio n o f thei r huma n rights . 

The Commissio n als o approved a  recommendatio n tha t th e treat -
ment o f alcoholic s an d dru g dependent s b e removed fro m th e scop e 
of th e propose d Ordinance . 

The recommendatio n als o sai d tha t afte r th e introductio n o f th e 
Mental Health Ordinance, new legislation to cover alcholics and dru g 
dependents woul d b e a  matte r fo r consideration . 

A u s t r a l i a - Dru g traffickin g 
The Roya l Commissio n o f Inquir y int o Dru g Traffickin g appointe d 

New Sout h b y th e Ne w Sout n Wale s Governmen t i s callin g fo r publi c sub -
Wales mission s o n it s third ter m o f reference . 

The term s o f referenc e o f th e Roya l Commission , ar e no w a s 
follows -

(i) th e cultivation, production , manufacture , distribution , supply , 
possession an d us e o f 
(a) drug s tha t are , fo r tim e being , drug s o f addictio n o r pro -

hibited drug s withi n th e meaning o f th e Poison s Act , 196 6 
(N.S.W.), 

(b) othe r drugs (other than tobacco and alcohol) that are drugs 
of dependenc e o r o f dependenc e potential ; 

(ii) th e identit y o f person s involve d i n 
(a) th e cultivation , production , manufacture , distributio n o r 

supply, wher e contrary to the laws of the State, of drugs of 
the kind s referre d t o i n paragrap h (i) , or i n the possessio n 
or us e b y other s whe n contrar y t o thos e laws , o f thos e 
drugs, o r 

(b) illega l o r imprope r activite s in connection wit h th e matter s 
referred t o i n sub-paragrap h (a) ; an d 

(iii) whether , i n the light o f th e findings o f th e Commission o n th e 
above matters , change s ar e desirabl e i n 
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(a) th e manne r i n whic h th e law s o f th e Stat e relatin g t o th e 
possession an d use , cultivation , production , manufacture , 
distribution an d suppl y o f drugs of the kinds referred t o in 
paragraph (i ) ar e administere d b y th e authoritie s o f th e 
State, whethe r actin g alon e o r i n co-operatio n wit h th e 
authorities o f othe r State s o r th e Commonwealth , o r 

(b) thos e law s referred t o i n sub-paragrap h (a) . 

Child abus e 
The New South Wale s Child Lif e Protectio n Unit , establishe d unde r 
the Child Welfar e (Amendment ) Ac t 197 7 (N.S.W.), ha s reporte d a 
500 per cen t increas e in the incidence o f chil d abus e i n the State {se e 
also (1979 ) 5  C.L.B. 445] . 

Under th e amending Ac t medica l practitioner s ar e protected fro m 
civil litigation i f they report incidenc e of child abuse, as are member s 
of th e publi c actin g i n goo d faith . 

The State's Departmen t o f Youth an d Communit y Services , which 
administers th e Act , ha s stated tha t ther e is a growing trend fo r self -
referral i n cases wher e parent s wh o ar e abusing , o r o n th e poin t o f 
abusing, th e childre n contac t th e Uni t themselves . 

Patients' right s 
The Medica l Consumers ' Associatio n o f Ne w Sout h Wale s ha s 
drafted a  Patients' Bill of Rights. One of the main features of the Bill 
is a provision tha t would give patients the righ t to have informatio n 
on matter s relatin g t o thei r healt h an d medica l treatmen t state d i n 
plain language . Othe r provision s i n the Bil l would — 

(i) enabl e a patient to , in effect, mak e a "living will" stating what 
they woul d lik e t o b e don e t o the m i f the y becam e uncon -
scious; 

(ii) giv e a  patient a  right  t o seek alternativ e mean s of health car e 
and treatment, such as acupuncture, herbalism, hypnotherap y 
and naturopathy ; 

(iii) entitl e a patient to refuse an y specific treatment, drug , exami-
nation o r othe r healt h car e procedures ; an d 

(iv) provid e a  patient with a right of access to his medical records . 
Copies o f th e Bil l hav e bee n sen t t o al l hospital s i n Ne w Sout h 

Wales an d t o the Stat e and Federa l Attorneys-General . 

Hazardous children's toys 
The Ne w Sout h Wale s Ministe r fo r Consume r Affair s ha s intro -
duced regulation s tha t enabl e th e State' s authoritie s t o ban th e sal e 
of toy s i n th e Stat e whic h ar e foun d t o be hazardou s b y the State s 
Products Safet y Committee . 
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Child abuse 
The New South Wales Minister for Youth and Community Services 
has introduce d a  Bil l t o amen d th e State' s Chil d Welfar e Ac t t o 
make i t compulsor y fo r medica l practitioner s an d othe r person s 
having a professional contac t with a child to notify th e Director of 
the Department o f Youth and Community Services of any cases of 
the child being abused. 

Under th e legislation , parents who leave small children alone in 
motor vehicles for an "unreasonable length of time" will be liable to 
fines of between $A200 and $A1000. 

Marihuana 
The Attorney-Genera l fo r Ne w South Wales is to introduce legis-
lation int o the New South Wales Parliament t o amend the State' s 
present law s against the use or possession of marihuana. 

The propose d amendment s will , i f enacted , mea n tha t anyon e 
arrested fo r smoking or possessing small quantities of the drug will 
be subject only to a minor fine and not to imprisonment. However , 
the amendment s wil l no t appl y t o person s charge d wit h sellin g 
marihuana o r with having amounts considered t o be excessive fo r 
personal use . 

At present, the law provides for a maximum penalty for possess-
ing o r usin g marihuan a o f a  fin e o f $A200 0 and tw o years ' har d 
labour. However, statistics show that magistrates are imposing fines 
of between $A6 0 and $A80, and not imprisoning offenders . 

The Attorney-Genera l state d tha t i t was his personal vie w that 
persons who smoked marihuana should not be sent to prison, as the 
effects o f th e dru g wer e show n b y medica l evidenc e t o b e les s 
harmful tha n the consumption of alcohol and tobacco. 

Victimless crimes 
A specia l committe e ha s recommende d t o th e Ne w South Wale s 
Government sweepin g change s t o th e la w regardin g drunkeness , 
vagrancy an d prostitution . Th e committe e ha s recommende d th e 
repeal of prison sentences for prostitution and vagrancy. Drunken-
ness, i t sai d shoul d n o longer b e an offence . I t recommend s tha t 
police b e able to take a person suspected of being drunk befor e a 
court, whic h coul d admonis h hi m o r requir e hi m t o undertak e 
medical treatment . Th e court s coul d requir e vagrant s t o atten d 
rehabilitation centre s for u p t o one mont h fo r appropriat e treat -
ment. The committee recommends that the fine for prostitution be 
reduced from A$400 to A$200 and that the six months' gaol sentence 
be abolished . 
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Rights of the mentally ill 
The Institute of Criminolog y a t Sydney University has conducted a 
Seminar o n th e Right s of th e Mentall y Ill  a t which , inte r alia , th e 
rights of menta l patient s to such things as legal representation wa s 
discussed b y lawyers, doctors, psychiatrist s and welfare workers . 

Consumer protection 
The New South Wales Government has introduced a Bill to make it 
illegal for retailer s of bread i n the State to return any bread which 
they are unable to sell to the bread's manufacturers . 

The New South Wales Government has also introduced a Bill that 
requires many perishable products which are likely to perish after a 
period of three months to two years, such as chewing gum, peanuts, 
chocolate, cosmetics , biscuit s an d cereals , t o carr y a  plainl y 
expressed, and prominently displayed, date of manufacture on their 
labels. Th e State' s Ministe r fo r Consume r Affair s ha s announced 
that, afte r th e Bil l is enacted, manufacturer s wil l have one year to 
ensure tha t thei r product s compl y wit h th e ne w law . The State' s 
Minister for Health is preparing similar legislation that will apply to 
food whic h perishe s mor e quickly , suc h a s milk , brea d an d eggs . 

Psychosurgery 
The New South Wales State Government is considering the Report 
of an inquiry panel that was appointed to investigate psychosurgery 
techniques at the State's leading psychiatric hospital. 

The panel recommended that all future cases of psychosurgery be 
referred t o a  specia l boar d fo r approval . Thi s board , comprisin g 
medical experts , lawyer s and private citizens, would require proof 
that the patient had given "informed consent " before an operation 
involving psychosurgical techniques could be performed . 

"informed consent" would be based on evidence of the patient's 
capacity to make a rational decision and proof that his own medical 
practitioner ha d detaile d th e procedur e an d an y associate d risks . 
The inquiry felt that no person who refused suc h operations should 
ever have an operation performe d o n him against his will unless a 
Judge o f th e Suprem e Cour t foun d th e patien t t o be incapable of 
making a rational decision. In such a case the Judge could authorise 
the operatio n i f i t was proved t o hi s satisfaction, o n medica l evi-
dence, tha t th e operatio n wa s require d t o reliev e "sever e an d 
intractable suffering" . 

Medical practitioners 
The New South Wales Attorney-General ha s appointed a  commit-
tee, unde r th e chairmanshi p o f th e Chie f Justic e o f th e Suprem e 
Court, t o investigat e th e difficultie s medica l practitioner s hav e in 
giving evidence in court proceedings. 
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Licensing of hostels 
The New South Wales Government i s investigating the licensing of 
hostels and boardin g house s with a  view to increasing thei r socia l 
status and well-being. The Government's decision arose out of the 
Report of the Federal Government's Commission on Poverty which 
found tha t man y peopl e wh o wer e discharge d fro m psychiatri c 
hospitals lived on or below the poverty line. 

The Stat e Ministe r o f Health als o stated tha t th e Stat e Healt h 
Commission was already reviewing the operation of the State Men-
tal Health Ac t 1958 , including its sociological aspects. 

Chiropracty 
The Ne w South Wale s Ministe r fo r Healt h ha s announced tha t h e 
will introduc e legislatio n late r thi s yea r t o requir e al l person s 
practising manipulative therapy in the State to be registered. 

Consumer protection 
The Department of Consumer Affairs is conducting an investigation 
into the pest exterminator firms operating in the State. 

Victimless crime 
The New South Wales Government has sponsored an international 
seminar on "victimless" crime. 

The seminar,  whic h was opened by the State's Premier, i s being 
used a s a  basi s fo r assistin g th e Stat e Governmen t t o prepar e 
legislation t o decriminalise many victimless crimes. 

Child neglect and abuse 
A New South Wale s senior pediatricia n ha s stated tha t ther e is a reluc-
tance on the part of Australian doctors to diagnose and report instances 
of child abuse and that they helped to hide the extent of the problem. The 
pediatrician wa s speaking a t a  conference hel d a t Sydne y in Septembe r 
1980 on child neglec t and abuse that wa s jointly sponsored b y the State 
Department of Youth and Community Services and Kuring-gai College of 
Advanced Education. The senior pediatrician told the conference that the 
medical professio n ha d a  significant responsibilit y t o the community in 
the prevention of child abuse. However, this responsibility was sometimes 
neglected because of the unwillingness or the inability of practitioners to 
recognise th e symptom s o f th e abus e o r th e potentia l chil d abus e i n 
parents. 

The "baby-bashin g syndrome " ha d no t bee n publicl y acknowledge d 
until 1962, he said, and, because of this late recognition, Australian medi-
cal school s ha d no t develope d adequat e teachin g i n thi s area . Prac -
titioners frequentl y di d no t diagnos e o r repor t case s o f chil d abus e 
because they feare d becomin g involved in subsequent lega l proceedings. 
He said tha t legislatio n ha d bee n introduce d int o Ne w South Wale s in 
1977 making i t compulsor y t o repor t case s o f chil d abuse , an d tha t i n 
every year since 1977 about 850 cases had been reported by private prac-
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titioners; only 2. 9 per cen t o f thes e cases had bee n reporte d b y private 
practitioners. 

A former Presiden t o f the Council fo r Civi l Liberties described to the 
conference th e difficulties experience d by advocates appearing fo r child-
ren at the Childrens' Courts on complaints of neglect or abuse. She said 
that i t was essential that advocates have sufficient acces s to independent 
researchers to enable them to put impartia l cases to the courts. 

Children born through artificial inseminatio n 
In July 1980 the Attorney-General fo r New South Wales announced that 
the Standin g Committe e o f Australia n Attorneys-Genera l ha s agree d 
on a  proposal t o ensure ful l lega l status fo r childre n born through arti -
ficial inseminatio n dono r sperm . 

The Attorney-General sai d tha t i t was estimated tha t a t presen t ther e 
were about 10,00 0 children in Australia already born or about to be born 
as the result of artificial insemination by the sperm of a donor. He added: 
"At la w these innocent children suffe r grievou s handicaps because they 
cannot be regarded as legitimate. Such children suffered lega l disabilities 
mainly whe n i t cam e t o inheritanc e an d maintenance . Th e ver y rea l 
danger i s that i n a  contest ove r inheriting property o f thei r sociologica l 
father (the husband of their mother at the time of their birth) these child-
ren wil l com e of f secon d bes t compare d t o an y legitimat e childre n o r 
other beneficiaries . Simila r problem s threaten i n the area o f claim s fo r 
maintenance from th e sociological father.' ' 

The Attorney-Genera l sai d tha t th e Standin g Committe e ha d als o 
agreed to recommend to their respective governments that they introduce 
legislation to provide that a husband who consents to his wife having arti-
ficial insemination shall be deemed to be the father o f the resulting child. 
The Standing Committee had also agreed to recommend that provision be 
made that a  sperm donor shal l have no rights or liabilitie s in respect of 
any child conceived through use of his semen, and that any child so con-
ceived shall have no rights in respect o f it s donor father . 

Australia— Chil d bashing 
Queensland Th e Minister fo r Healt h fo r Queensland ha s announced tha t he will 

be introducing a Bill to amend the State's Health Acts 1937-1952 so 
as to require the State's medical practitioners to report cases of child 
bashing or suspected chil d abuse to the State's Director-General o f 
Health and Medica l Services. 

Organ transplants 
Draft legislatio n t o permi t orga n transplant s t o tak e plac e i n 
Queensland wa s discusse d a t th e Australia n Healt h Ministers ' 
Conference hel d at Brisban e in June 1979. 

The Queenslan d Ministe r fo r Healt h sai d tha t th e Conferenc e 
would hea r about th e draft o f the Human Tissue Transplant Bil l in 
Queensland. 

He sai d i t wa s agains t th e la w unde r th e Crimina l Cod e o f 
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Queensland no w fo r a n organ , suc h a s a kidney , t o b e donated b y a 
living perso n fo r transplan t purposes . Th e draf t legislatio n woul d 
cover donation s b y livin g an d dea d people , an d thi s woul d 
significantly increas e th e numbe r o f kidney s availabl e fo r peopl e 
presently o n dialysi s machines . 

Ministers o f Healt h fro m al l State s an d th e Federa l Ministe r o f 
Health attende d th e Conference wit h thei r senio r advisers from 2 7 to 
29 June . 

Other topic s tha t wer e discusse d include d th e Harrisbur g nuclea r 
accident, Indo-Chines e refuge e healt h schemes , th e draftin g o f a 
Model Foo d Ac t coverin g packagin g an d handling , an d unifor m 
controls ove r electro-medica l equipment . Th e Queenslan d Ministe r 
for Healt h sai d tha t larg e amount s o f ne w electroni c medica l 
equipment wer e no w available . Unifor m legislatio n was  neede d t o 
evaluate thes e machine s befor e the y coul d b e used . 

Child abus e 
Special anti-chil d abus e team s wil l b e establishe d i n 3 3 centre s 
throughout Queensland . 

The teams have been forme d followin g th e passing o f specia l anti -
child-abuse law s b y th e Stat e Government , whic h make s i t 
compulsory fo r doctor s t o repor t child-abus e cases . 

The State's Minister fo r Healt h state d tha t thre e basic members of 
the tea m woul d b e a  doctor , a  policema n an d a  Children' s Service s 
Child Car e officer. H e said that th e teams would be established i n 15 
major centre s i n th e State , an d tha t ther e would als o be teams in 1 8 
regional centres . 

The Ministe r sai d tha t althoug h th e incidenc e o f chil d abus e i n 
Queensland i s no t known , th e Stat e Governmen t wa s concerne d b y 
the apparent exten t of the problem and the complexity of handling it . 

The new legislation made it mandatory fo r medica l practitioners t o 
notify th e Director-Genera l o f Healt h an d Medica l Service s o f a n 
instance wher e the y suspec t a  chil d ha s bee n abuse d o r neglected . 

He state d tha t "chil d abuse " i s an y ac t o r omissio n whic h 
endangers o r impair s a  child' s physica l o r emotiona l healt h an d 
development, an d include d physica l abus e an d corpora l 
punishment,emotional abuse , physica l neglec t an d inadequat e 
supervision, emotiona l deprivation , sexua l abus e an d exploitation . 

Australia— Non-medica l us e o f drug s 
South A  research pape r tendere d i n evidence to the South Australia n Roya l 
Australia Commissio n int o th e Non-medica l Us e o f Drug s ha s concluded tha t 

the maximu m penaltie s i n man y case s wer e unrealisti c i n relatio n t o 
the harm actuall y caused b y the drugs, and call s for a  reclassificatio n 
of al l dru g offence s an d penalties . 
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The paper , writte n b y a  la w lecture r a t th e Sout h Australia n 
Institute of Technology and a research officer attache d to the Royal 
Commission, examined in detail the principles and statistics of drug 
prosecutions and sentencin g i n South Australi a betwee n Jun e 197 4 
and Jun e 1977. 

The authors of the paper concluded , inte r alia , that— 
(i) mor e than 93 per cent of drug offences prosecute d i n the firs t 

half o f 197 7 involve d th e us e o f cannabi s an d onl y a  smal l 
number involve d th e use of heroin ; 

(ii) judges and magistrates increasingly relied on the imposition of 
fines rathe r tha n o n priso n sentence s to discourage dru g use, 
and approximatel y hal f th e numbe r o f person s convicte d fo r 
the illegal use of cannabis were fined only ; 

(iii) Sout h Australia n court s differe d fro m thos e i n othe r 
Australian State s in taking into consideration the type of drug 
involved, th e amoun t o f dru g used , th e motive s o f th e 
trafficking i n and using drugs, and othe r circumstances ; 

(iv) th e State's judges and magistrates were aware of the effects of 
different drugs , and tende d t o impose mor e lenient sentence s 
on offenders usin g less harmful drugs ; and 

(v) betwee n 80 - 8 5 per cent of people charged with drug offence s 
in the State were convicted. 

The author s als o questione d th e vie w tha t th e user s o f cannabi s 
must be severely penalised becaus e otherwise they might progres s to 
using opiates . The y considere d tha t i t coul d no t b e assume d tha t 
most users of cannabis came into contact with dealers in hard drugs, 
since many of them obtained th e drugs fro m thei r friends . 

Sport Insurance 
The South Australian Minister for Labour and Industry has tabled a 
Report recommendin g the establishment o f a n insurance scheme to 
cover sportsmen an d sportswome n agains t injury . 

Under th e propose d scheme , whic h woul d cove r som e 250,00 0 
sportsmen and sportswomen, a  death benefi t o f $A25,000 would be 
paid t o th e dependant s o f a  decease d sportsma n o r sportswoman . 
Full tim e professiona l sportsme n an d sportswome n woul d b e 
excluded fro m th e benefit s o f th e scheme , togethe r wit h person s 
involved in the horse racing and trotting industries . 

The Report recommend s that — 
(i) th e only sporting activitie s covered shoul d b e organized com-

petitive sports involving a degree of skill and physical prowess; 
(ii) th e participants fo r who m acciden t cove r should b e provided 

are those paid to play, other than full-tim e professionals , an d 
persons wh o ar e no t pai d t o play , excep t primar y an d 
secondary school students engaged in school competitions; and 

(iii) th e schem e shoul d cove r officia l clu b trainin g session s an d 
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journeys t o an d fro m trainin g session s an d matches , an d 
include al l players , whethe r pai d o r not , wh o ar e registere d 
with th e club . 

Non-medical us e o f drug s 
The Sout h Australia n Roya l Commissio n int o Drug s ha s publishe d 
its thir d discussio n pape r o n th e non-medica l us e o f drugs . 

In it s 125-pag e Pape r th e Roya l Commissio n call s fo r a n en d t o 
criminal punishmen t fo r th e use and possessio n o f drug s in the Stat e 
and conclude s tha t i t i s wrong t o assum e tha t ther e i s a  substantia l 
consensus in Australia opposed t o the non-medical us e of drugs . The 
Commission's Pape r argues that i t is wrong to think tha t mos t peopl e 
are opposed t o the non-medical us e of drugs simply because many of 
them us e alcohol, tobacc o and pain-killer s bu t preten d tha t thes e are 
not i n fac t drugs . 

The Roya l Commissio n note s tha t th e Proprietar y Associatio n o f 
Australia, whic h represent s manufacturer s o f over-the-counte r 
medicines, ha s admitte d tha t Australia' s analgesi c consumptio n i s 
160 per cen t highe r tha n i n Western Europe , 8 5 per cen t highe r tha n 
in th e Unite d State s o f Americ a an d 5 0 pe r cen t highe r tha n i n 
Britain. Accordingly , th e Roya l Commissio n recommend s stringen t 
control ove r th e sale of drug s t o members of th e public bu t add s tha t 
the crimina l la w i n thi s are a shoul d b e administere d i n a  wa y tha t 
emphasises no t th e punishmen t o r deterrenc e o f dru g user s but  th e 
provision o f appropriate assistance to persons requiring help becaus e 
of th e natur e o f thei r dru g use . 

The Roya l Commissio n als o challenge d 1 2 majo r assumption s 
about th e us e o f drug s i n Australia — 

(i) tha t drug s steadil y destro y a  person' s capacit y t o contro l hi s 
personal behaviour ; 

(ii) tha t drug s ar e abuse d onl y b e devian t group s an d othe r 
undesirables; 

(iii) tha t thos e wh o us e illega l drug s ar e necessaril y il l an d tha t 
medical treatmen t wil l cur e the m o f thei r drug-takin g habits ; 

(iv) tha t th e sanctions o f th e criminal la w and th e threat o f punish -
ment wil l preven t peopl e fro m takin g drugs ; 

(v) tha t th e country's educatio n syste m shoul d teac h peopl e not  t o 
use drugs ; 

(vi) tha t no-on e shoul d ris k thei r healt h b y takin g mood-alterin g 
drugs; 

(vii) tha t i t i s imprope r t o us e drug s t o alte r moo d o r menta l 
outlook; 

(viii) tha t th e non-medica l us e o f drugs , a s distinc t fro m thei r 
medical use , is disapproved o f by the community and should b e 
eliminated; 

(ix) tha t no-on e ca n b e truste d t o mak e pruden t decision s con -
cerning thei r ow n drug-takin g habits ; 
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(xi) tha t governmen t action , includin g us e of th e criminal law , ca n 
of itsel f contro l th e non-medica l us e o f drugs ; an d 

(xii) tha t non-governmen t actio n canno t b e effective i n controllin g 
the non-medica l us e of drugs . 

The Roya l Commission discovere d tha t survey s of schoo l childre n 
suggested tha t experiment s wit h tobacc o o r alcoho l wer e stil l fa r 
more common tha n th e us e of cannabis , an d tha t th e theory o f pro -
gression fro m th e us e o f cannabi s t o harde r drug s wa s mor e appli -
cable t o th e earl y us e o f alcoho l an d tobacco . Also , th e Roya l 
Commission conclude d tha t th e extent t o which drugs are believed i n 
Australia toda y to have an uncontrollabl e influenc e o n the behaviou r 
of individual s an d eve n o n group s o r whol e classe s o f peopl e i s 
exaggerated. 

Australia —  Menta l incapacit y an d th e criminal la w 
Tasmania A  Stat e Suprem e Cour t Judg e ha s bee n invite d t o chai r a  Com -

mission comprisin g th e Crow n Advocate , a  nomine e o f th e Ba r 
Association an d a  representativ e o f th e Menta l Healt h Commissio n 
to conside r a  referenc e wit h i s in th e followin g term s -

(i) t o investigat e an d repor t o n whethe r ther e shoul d b e any changes in 
the law , o r i n pre-trial , trial , o r post-trial , procedure s i n respec t o f 
acts allegedl y committe d b y a  perso n sai d t o b e sufferin g fro m 
(a) an y menta l disease , o r othe r menta l incapacit y o r disability , 
(b) a n impulse alleged t o be irresistible, whether a s a result o f provo -

cation o r otherwis e 
(c) intoxication , o r 
(d) th e effect s o f an y drug ; 

(ii) i n the making of suc h investigatio n an d repor t th e Commission shal l 
have powe r t o consider whethe r ther e shoul d be  any change s t o an y 
of th e provision s o f Chapte r I V of th e Crimina l Cod e a s a  resul t o f 
any recommendation s mad e unde r paragrap h (i ) above . 

Liberalising o f crimina l la w recommende d 
A Selec t Committe e o f th e Tasmania n House s o f Assembl y ha s 
tabled a  Repor t i n th e Stat e Parliamen t tha t recommend s liberalis -
ation o f th e State' s law s governin g th e cultivatio n o f marijuana , 
abortion, homosexuality , prostitution , vagranc y an d drunkenness . 

The Selec t Committee' s Repor t ha s promote d a  grea t dea l o f dis -
cussion bot h i n Parliament an d th e Press , and the Report' s proposal s 
concerning th e cultivation o f marijuan a an d th e decriminalisation o f 
homosexual act s betwee n consentin g adult s hav e bee n strongl y criti -
cised b y certai n section s o f th e community . 

2 7 5 



Australia— Handicappe d persons 
Victoria Th e Spasti c Societ y o f Victori a an d th e Victoria n Hospital s an d 

Charities Commission have received a Report that recommends that 
handicapped people should have both privacy and responsibility in 
deciding wha t sor t o f relationship s the y formed , b e the y hetero -
sexual or homosexual, and that advice on contraception and sterilis-
ation should be made available to such people. 

The Repor t i s the first  attempt t o examine th e sexua l right s of 
handicapped people in Australia. 

Massage parlours 
The Victorian Chief Secretary has agreed to the conduct of a depart-
mental investigatio n int o massag e parlour s i n th e State . H e added 
that th e State Government woul d no t legalise prostitution. 

Autopsies 
Following a  disclosur e tha t a  numbe r o f Victoria n hospital s wer e 
conducting autopsies on the bodies of deceased persons without the 
knowledge o r consen t o f th e deceased' s nex t o f kin , th e State' s 
Minister fo r Healt h announce d tha t th e provision s relatin g t o 
autopsies in the Medical Act 1958 would be reviewed and that he had 
called fo r hi s Department t o furnis h hi m with a  report o n autopsy 
laws in other part s of Australia and in overseas countries. 

Organ transplants 
The Premie r o f Victori a ha s announced tha t h e has requeste d th e 
State's Minister of Health to investigate the establishment of a State 
register of people resident in the State who are willing to donate their 
organs after thei r death fo r us e in organ transplan t operations . 

Drug-trafficking 
The Victorian Government has announced that it plans a major review of 
the State' s dru g laws , includin g th e impositio n o f stee p increase s i n 
penalties, followin g a  two year inquiry into drug problems in the State. 

Traffickers i n hard drugs, such as heroin and cocaine, will face prison 
terms o f 2 5 years an d fine s o f $A200,000 , compared wit h th e presen t 
maximum penaltie s of 1 5 years' imprisonment an d fines of $A100,000. 

New offences an d penaltie s wil l be introduced fo r unauthorise d traf -
ficking i n widely prescribed drugs, such as barbituates. A new system of 
prescription pads , with seria l numbers and colour coding, wil l be intro-
duced to prevent forgin g o f prescriptions . 

The Government also plans to ban the advertising of a number of non-
prescription drugs sold only by pharmacies in an attempt to prevent their 
misuse. 

The new legislative proposals are included among 47 recommendations 
made by an inter-departmental workin g party appointed b y the Govern-
ment in 1978 to investigate the drug problem and whose 219-page Report 
has been tabled i n the Victorian Parliament . 
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Programme to combat child abuse 
The Victoria n Governmen t ha s announce d a  ne w programm e t o 
combat chil d abus e i n Victoria . Th e Stat e Premie r sai d tha t th e 
Government ha d decide d t o maintain voluntar y reportin g and wai t 
to see the effects o f compulsory reporting moves in other States . 

The new programme wil l include the establishment o r expansion 
of fou r chil d protectio n unit s thi s year . Othe r unit s wil l b e 
established nex t year . 

The mai n ste p in the programm e i s that al l policies and service s 
related t o chil d maltreatmen t wil l b e handled b y th e Ministe r fo r 
Community Welfar e Services . Othe r move s includ e th e 
reorganisation o f governmen t committee s involve d wit h chil d 
maltreatment an d th e development o f communit y informatio n an d 
education programmes . 

The inter-departmenta l committe e on chil d maltreatmen t wil l be 
expanded t o includ e representative s o f th e Department s o f 
Community Welfare Services , Police and Emergency Services, Law, 
Education an d th e Healt h Commission . Loca l an d regiona l 
community group s wil l b e develope d wit h a n interes t i n chil d 
maltreatment an d wil l be supported an d sponsored b y Government 
Departments. Mor e Governmen t mone y wil l b e supplie d t o th e 
Children's Protection Society . 

The Premie r sai d tha t th e Government' s programm e wa s based 
on— 

(i) th e child's right to his own family where there is love, care and 
protection fo r th e child; 

(ii) n o chil d shoul d b e unnecessaril y separate d fro m hi s o r he r 
family i f the family ca n be helped to provide adequate care; 

(iii) parent s shoul d receiv e al l possibl e hel p i n fulfillin g thei r 
parental rol e t o th e bes t o f thei r abilit y an d i n meetin g th e 
needs of thei r society; and 

(iv) i n th e rar e case s wher e childre n ar e i n rea l danger , fir m bu t 
sympathetic action wil l be taken. 

The Premier issued a policy statement on the topic which said that, 
"The Governmen t i s deepl y concerne d tha t th e initia l emotiona l 
reaction to instances of physical abuse of children tends to obliterate 
the need for a wider approach which recognises all the basic needs of 
the child." 

The Premier added "The Government wil l continue to implement 
a polic y o n chil d protectio n whic h wil l preven t instance s o f chil d 
maltreatment i n th e broades t sens e an d suppor t famil y life . Th e 
Government ha s directl y rejecte d th e punitiv e approache s o f th e 
past. It has recognised that family supportive services are an essential 
element in reducing the stress that so often leads to instances of child 
maltreatment.'' 

The Government' s polic y came out strongl y agains t unnecessar y 
separation of children from their families. The statement rejected the 
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compulsory reportin g an d externa l intervention i n family lif e which , 
it said, increases stress rather than offering suppor t in times of stress . 
The Governmen t ha s accepted tha t th e state should interven e legall y 
in family lif e only as a last resort and in the best interests of the child. 
"Where stat e interventio n i s th e onl y responsibl e alternative , 
however, i t must tak e account o f the wellbeing of al l family member s 
as wel l a s it s obligatio n t o protec t th e child" , th e polic y statemen t 
said. Peopl e mus t b e abl e t o fee l tha t the y ca n reac h fo r suppor t 
services withou t inhibitio n o r fear . Wher e childre n ar e a t ris k o f 
maltreatment, hig h qualit y service s mus t b e rapidl y availabl e t o 
families. Thos e service s mus t com e fro m al l section s o f governmen t 
and carin g agencie s operatin g a s a  network , providin g a  rea l safet y 
net fo r time s o f crisis. " 

Bang ladesh Populatio n contro l 
The Institut e o f La w an d Internationa l Affair s i n Banglades h ha s 
completed a  study of the lega l aspects of population contro l and has 
submitted i t to the Government. Th e report , which was financed b y 
the Worl d Bank , examine s law s o n abortion , contraception , 
sterilisation, ag e o f marriage , registratio n o f vita l statistic s and th e 
employment o f women and children, and will be used by the govern-
ment t o formulat e mor e "pragmati c programme s an d policies" , 
according t o th e newspaper . 

B a r b a d o s Surve y o f abortion la w attitude s 
A nationa l surve y of doctors, nurses and social workers on liberalis -
ation o f th e Barbado s abortio n la w carried ou t b y the Universit y of 
the Wes t Indie s ha s foun d tha t 8 5 pe r cen t o f doctor s an d socia l 
workers were i n favour o f liberalisation , while only a third of nurse s 
supported liberalisation . O n th e questio n o f abortio n bein g freel y 
available a t th e reques t o f th e patient , doctor s an d socia l worker s 
showed reservation s an d sixt y pe r cen t o f the m wer e agains t this . 
Sixty pe r cen t o f th e nurse s a s compare d wit h 2 5 pe r cen t o f th e 
doctors and 6  per cent o f the social workers fel t tha t there would b e 
lest interes t i n contraception i f abortion wer e more easily available . 
The finding s o f thi s survey hav e bee n publishe d i n the Wes t Indie s 
Medical Journa l (1977 ) XXVI. (Note d i n IPP F "Law file"). 

Canada Protectio n of lif e 
A separat e researc h projec t entitle d "Protectio n o f Life" has devel-
oped fro m th e fundamental ethica l and lega l problems encountere d 
in th e Canadia n La w Refor m Commission' s stud y o f crimina l law . 
Because o f th e commo n problem s an d relationshi p t o socia l value s 
of suc h issue s a s definition s o f death , euthanasia , an d huma n 
experimentation, i t was thought best to treat these subjects together . 
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The mai n objective o f the Project i s to enable the Commission t o 
present a  report or reports to Parliament evaluating the way in which 
present Canadia n la w projects lif e an d th e qualit y of lif e an d mak e 
proposals fo r refor m wher e deeme d necessary . 

The Projec t i s adopting an interdisciplinary approach , an d will be 
conducting extensiv e empirica l an d attitudina l research . I t als o 
recognizes th e importanc e o f thoroug h consultatio n an d step s ar e 
being take n t o ensur e maximu m inpu t fro m intereste d group s an d 
individuals. 

Research wil l proceed i n three fronts . The first wil l be the strictly 
legal approac h tha t wil l examin e issue s suc h a s individua l rights , 
consent an d th e limit s o f th e law . Th e secon d approac h wil l b e a 
medical-legal one. This facet o f the project wil l concentrate on fou r 
areas includin g definition s o f death , euthanasia , huma n experi -
mentation an d personalit y an d behaviou r modification . Th e fina l 
approach wil l involv e consideration s o f a n ethical-sociologica l 
nature. Withi n th e ambi t o f thi s par t o f th e projec t wil l b e a n 
examination o f medica l practic e researc h an d a n ethica l an d philo -
sophical overvie w o f th e Protectio n o f Life issue s as a  whole . 

In term s o f output , th e Projec t see s the publicatio n o f stud y an d 
working papers in various stages, culminating i n a Report t o Parlia -
ment. The stud y papers and working papers, due to come out in the 
summer o f 1978 , will present th e Commission' s views , a t tha t tim e 
on th e thre e mai n researc h areas—i.e. , legal , medical-legal , an d 
ethical-sociological. Considerabl e tim e wil l then be given to discus-
sion an d consultatio n o f the tentativ e proposal s of those papers . I n 
the ligh t o f th e reactions , th e Commissio n wil l the n publis h it s 
Report t o Parliamen t containin g it s final proposals . 

Possession o f marijuan a 
A resolutio n passe d a t th e recen t Annua l Meetin g o f th e Canadia n 
Bar Associatio n als o call s fo r decriminalisin g th e la w agains t 
possession o f marijuan a an d cultivatio n o f i t fo r persona l use . Th e 
nonprofit transfe r o f th e dru g betwee n adult s wil l als o b e 
decriminalised, an d al l laws affecting marijuan a usag e will be moved 
to th e Foo d an d Drug s Ac t fro m th e Narcotic s Contro l Act . 

In editoria l commen t o n th e passag e o f thi s resolutio n i t wa s said 
that th e resolutio n an d problem s i n implementin g i t ha d no t bee n 
properly though t through . 

Canada —  Heroi n Addict s 
British Columbi a Th e Province' s Heroi n Treatmen t Ac t ha s no w bee n passe d b y th e 

Legislature, bu t som e amendment s t o th e proposa l a s introduce d 
were mad e followin g representation s b y th e loca l branc h o f th e 
Canadian Ba r Association . I t ha d mounte d a  stron g campaig n 
suggesting tha t certai n provision s denie d acces s t o du e proces s an d 
offended fundamenta l principles . Th e legislatio n establishe s a  thre e 
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year compulsor y treatmen t programm e fo r heroi n addicts . Lawyer s 
had objected t o provisions which would have "promoted th e State to 
take control o f an individua l and require d hi s confinement'' withou t 
this bein g don e "withi n a  proces s tha t afford s tha t individua l 
complete access to the due process of law and fundamenta l principle s 
of natura l justice" . 

Canada— Mandator y reportin g o f chil d abus e 
Ontario On e particularl y interestin g aspec t o f th e Chil d Welfar e Act , high -

lights of which were previously reported a t (1979) 5 C.L.B.566, i s the 
mandatory reportin g o f chil d abuse . Th e ne w la w attempt s t o 
balance the right of a  child to be protected fro m abuse , with the right 
of a  suspecte d abuse r t o b e protecte d fro m unprove n detrimenta l 
allegations agains t characte r o r reputation . 

This new law, contained in the Child Welfare Ac t 1978 , and whic h 
came int o forc e o n 1 5 June 1979 , require s that — 

every person who has reasonable grounds to suspect in the course of the 
person's professiona l o r officia l dutie s tha t a  child ha s suffere d o r i s 
suffering fro m abuse.. . 

report th e abus e t o a  Children' s Ai d Society . "Abuse " ha s bee n 
defined as : 

—physical harm , 
—malnutrition o r menta l il l healt h o f a  degre e tha t i f no t 

immediately remedie d coul d seriousl y impai r growt h an d 
development o r wil l resul t i n permanen t injur y o r death , o r 

—sexual molestation . 
Failure to comply with the new provisions is an offence punishabl e 

by a  fin e o f u p t o on e thousan d dollars . 
The requiremen t t o repor t abus e override s th e provision s o f an y 

other legislatio n i n Ontari o an d applie s t o physicians , schoo l 
authorities an d other s wh o wer e formerl y protecte d b y statutor y 
provisions tha t woul d otherwis e hav e require d the m t o kee p suc h 
information confidential . Th e legislatio n howeve r specifie s tha t th e 
common la w privilege between solicito r and client shall be preserved, 
thereby grantin g th e lega l professio n a n exemptio n fro m th e abov e 
requirements. 

Anyone makin g a  repor t i s protected b y th e ne w legislatio n fro m 
civil sui t eve n thoug h th e informatio n reporte d coul d otherwis e b e 
privileged o r confidential , an d th e centra l registe r mus t no t contai n 
information tha t woul d identif y th e reporter . 

The ne w legislatio n require s tha t informatio n reporte d t o th e 
Children's Aid Society be transferred t o a central register maintaine d 
by th e Provincia l Governmen t afte r th e informatio n ha s bee n 
verified b y the child protection agency . The information containe d in 
the registe r woul d includ e th e nam e o f th e suspecte d abuser , i f 
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known. Th e chie f purpos e o f th e registe r i s it s functio n o f 
''tracking" chil d abuse. Any child protection agency which receives 
a report of suspected child abuse may, by checking with the register, 
discover whether the suspected abuse r has been previously reported 
to the register by a child protection agency in another jurisdiction of 
the province. 

A suspecte d abuse r wh o i s reported t o th e centra l registe r mus t 
receive notice that hi s or he r name has been placed i n the register , 
and be provided with an opportunity to examine the register and to 
seek expungemen t o r correctio n o f th e informatio n therein . Th e 
suspected abuser may require a hearing before the custodian o f the 
register an d ma y appea l th e custodian' s decisio n t o th e Suprem e 
Court. 
Although, the new law has been in force for a short period of time, it 
has alread y cause d controvers y withi n th e lega l professio n an d 
among the public at large. 

The Legislatur e ha s foun d i t necessar y t o curtai l som e o f th e 
traditional civi l rights of suspecte d abuser s in order t o give greater 
protection t o children fro m abuse . 

The contents of th e register must be kept confidential , subjec t t o 
the exception tha t certai n individual s and agencies may have access 
to the register . Th e exception include s any person identifie d i n the 
register, child protection agencies, coroners and, where approved by 
the custodian of the register, a legally qualified medica l practitioner. 

It i s wort h notin g tha t a  person' s nam e ma y b e adde d t o th e 
register where there are reasonable grounds to suspect that he or she 
is a  chil d abuse r an d wher e th e informatio n ha s bee n verified , 
although the facts o f the information ma y not have been proven in 
civil or crimina l proceedings . Th e information mus t b e kept i n the 
register for a t leas t 25 years unless that i s expunged earlier pursuant 
to a request fro m th e suspected abuser . 

It i s understood tha t severa l request s fo r expungemen t receive d 
from person s who have been identifie d i n the registe r a s suspected 
child abusers, are under consideration . 

India Prohibitio n 
The Central Prohibition Committee, which includes representatives 
of all states, has decided that India will outlaw drinking within four 
years. Th e representative s o f state s agree d t o mak e prohibitio n 
subject to the Constitution, or a subject under the Central Govern-
ment. At present only the state governments have the power to pass 
laws outlawing drink. 

Delhi, the capital, will be the first t o have total prohibition. The 
state governmen t ha s announced tha t i t will bring in legislation to 
ban liquo r advertisements . 
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Kenya Sexuall y transmitte d disease s 
The Ministe r o f Healt h ha s aske d Professo r U . U . Uch e o f th e 
University o f Nairobi t o make recommendaton s fo r amendment s t o 
the la w relatin g t o sexually transmitte d diseases . 

N e w Zealan d Roya l Commissio n o n Contraception , Sterilisatio n an d Abortio n 
reports 
In Jun e 197 5 a  Roya l Commissio n o n Contraception , Sterilisatio n 
and Abortion was appointed. I t consisted of six, three men and three 
women, an d wa s require d t o examin e th e legal , socia l an d mora l 
issues raise d b y th e la w an d practic e relatin g t o contraception an d 
voluntary sterilisation , an d to examine th e present la w on abortion , 
its interpretation, practic e and adequacy i n meeting society's needs. 
Study of issues involved i n abortion were to include the rights of the 
pregnant woman and the status of the unborn child. The Commission 
was require d t o recommend an y changes in law or practice relatin g 
to these three broad areas and assess the likely effects on the present 
health, hospita l an d medica l services . 

The Commission presente d a  450-page report in March 1977 . This 
has excite d stron g reaction s fro m man y quarters , mainl y ove r th e 
recommendations relatin g t o abortion . Th e Commissio n too k th e 
view tha t th e statu s o f th e unbor n chil d "althoug h no t absolute , 
should receiv e protectio n fro m th e law" . Followin g this principle i t 
recommended extendin g the grounds of abortion, a t present preser -
vation o f th e mother' s lif e or health t o instances where there woul d 
be seriou s dange r t o the lif e o r the physica l o r menta l healt h o f th e 
pregnant woma n o r seriou s physica l o r menta l abnormalit y o f th e 
child, or where pregnancy i s caused through incest , or in cases where 
the pregnan t woma n i s severely abnormal . 

The Commissio n di d no t recommen d tha t pregnanc y resultin g 
from rape , th e extrem e yout h o r ag e o f th e pregnan t woma n o r 
socio-economic factor s a s such should be, taken by themselves, sole 
grounds fo r abortion . 

The Commissio n recommende d tha t a  Statutor y Committe e 
should hav e over-al l supervisio n o f th e administratio n o f th e 
abortion law . A  numbe r o f panels , consistin g o f tw o doctors an d a 
social worke r shoul d b e se t u p t o hea r application s fo r abortion , 
would b e responsibl e t o thi s Committee. Th e socia l worker shoul d 
be i n a n advisor y capacit y only , an d i n th e even t o f deadlock , 
another docto r woul d b e calle d in . Th e applicant' s ow n docto r o r 
specialist shoul d b e abl e t o make a  written statemen t t o th e panel , 
but no t tak e par t i n making the decision . 

It i s explicitl y predicte d i n th e Commission' s introductio n t o it s 
Report tha t "  i f effect i s given to all the recommendations 
the number of abortions performed i n this country will be reduced" . 

The Commission' s recommendation s on contraception an d steril -
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isation were less controversial. There is an emphasis on the need fo r 
courses on huma n developmen t an d relationship s to be provided i n 
all schools , on th e need fo r th e expansion o f family plannin g clinics 
and centre s helpe d b y financ e fro m th e Government , an d o n a n 
increase bot h i n Governmen t an d non-Governmen t socia l worker s 
and counsellin g facilities . 

Under th e Polic e Offences Amendmen t Ac t 195 4 it is an offenc e 
not onl y t o sel l o r provid e contraceptive s t o children unde r 1 6 but 
also t o giv e an y informatio n o r instructio n i n the us e of contracep -
tives. Th e Commissio n recommend s tha t thi s be modifie d t o allo w 
doctors t o suppl y contraceptive s t o thos e unde r 16 , an d t o allo w 
certain classes of people to give children under 16 information o n the 
use of contraceptives. Broadly these classes cover those approved by 
the Educatio n an d Healt h Department s o r thos e approve d b y th e 
principal o f an y school . 

The legalit y o f voluntar y sterilisation fo r me n an d women shoul d 
be pu t beyon d doubt , counsellin g service s mad e availabl e t o bot h 
parties, an d facilitie s fo r sterilisation establishe d i n all public hospi-
tals. Th e consen t o f th e partne r wa s considered t o be desirable bu t 
not mandatory . On e recommendatio n tha t ha s raise d criticis m i s 
that a n applicatio n fo r th e sterilisatio n o f a  handicappe d perso n 
could b e initiate d b y the Superintendent o f any institution o r home , 
a docto r o r a  socia l worker . 

Any docto r o r relate d worke r shoul d i n th e Commission' s vie w 
be able to opt out, on grounds of conscience, of providing contracep-
tive, abortio n o r sterilisatio n services , bu t ther e shoul d b e a n 
obligation on that person's part to refer the patient to another docto r 
or agency . Th e Repor t stresse d th e importanc e o f givin g medica l 
students adequat e instructio n i n famil y plannin g an d o f providin g 
doctors wit h regula r refreshe r course s i n contraceptive techniques . 
The Department of Health is enjoined to produce up-to-date reliabl e 
booklets o n contraceptive s an d thei r use , an d film s o n sexuall y 
transmitted diseases . 

The Ministe r o f Healt h ha s said tha t th e Governmen t wil l brin g 
down legislation in the near future embodyin g the recommendation s 
of the Commission . Ther e will be a "conscience" vote upon them in 
Parliament, an d the debate will therefore no t follow any party lines . 

Discipline i n professional bodie s 
The nint h Repor t o f th e Publi c an d Administrativ e La w Refor m 
Committee, presente d t o the Ministe r of Justice i n December 1976 , 
has recommende d tha t th e disciplinar y provision s o f a  numbe r o f 
professions an d occupation s b e amended , wher e necessary , t o 
provide -

(i) fo r la y representatio n o n disciplinar y bodies ; 
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(ii) fo r th e revie w b y a  la y representativ e o f th e treatmen t o f 
complaints; 

(iii) fo r the separate membership of the investigative and disciplin-
ary bodies , adequat e appeal s right s t o bot h parties , an d 
compliance wit h th e principle s o f natura l justice ; an d 

(iv) fo r th e ground s o f cancellation o r suspension o f membershi p 
to b e appropriat e t o the profession o r occupation . 

A working paper on disciplinary and complaints procedures of the 
legal profession i s summarised i n the repor t an d a full repor t on thi s 
topic i s expected i n mid-1977 . 

Negligence, incompetence , and professional misconduc t 
The New Zealand La w Society has expressed the view that althoug h 
negligence an d incompetenc e ma y b e ingredient s o f professiona l 
misconduct, i t is opposed t o declaring negligence to be a ground fo r 
disciplinary action . I t ha s calle d o n distric t societie s t o mak e sur e 
that solicitor s ar e availabl e t o su e othe r solicitor s fo r negligence . 
Although penaltie s could be imposed fo r incompetence , the answe r 
really lie s in the field of education. The Society added that i t seemed 
wrong fo r a n otherwis e blameles s practitioner , perhap s o f hig h 
standing, wh o mad e a  mistake i n a complicated deed , t o be for tha t 
reason th e subjec t o f disciplinary proceedings . 

Guidance rul e for custod y an d access psychiatric report s 
The New Zealand Branc h o f th e Roya l Australian an d Ne w Zealand Col -
lege of Psychiatrist s ha s formulate d a  "position statement o n the rol e of 
the consultan t i n matter s relatin g t o custod y an d acces s o f children. " I t 
reads a s follows — 

The RANZC P accept s th e followin g principle s a s guidin g th e rol e o f th e 
psychiatric consultant i n matters relating to custody and access of children . 
General principles 

(i) Th e emotional and physical well-being of the child should be the para-
mount consideratio n o f thos e persons involve d i n matters o f custod y 
and access, 

(ii) Th e best interests of the child are served when provision is made for its 
uninterrupted care by an adult(s) to whom it is psychologically bonded . 

(iii) Principle s of reconciliation and conciliation withi n marita l dissolution 
consolidate rather than compete with the above principle . 

(iv) Whe n conflicts cannot be resolved and custody and access are disputed, 
the concept of the least detrimental available alternative should prevail 
as guidelines to serving the child's best interests . 

(v) Ther e i s n o genera l principl e tha t ca n b e invoke d t o sugges t that , 
considered o n the basis of gender alone, one parent or the other is the 
more appropriate custodian . 

(vi) Ther e i s n o genera l principl e tha t ca n b e invoke d t o sugges t tha t 
biological tie s alon e mak e a n adul t th e mos t appropriat e custodian , 
although it is recognised that most frequently a  biological parent is also 
the psychological parent . 
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(vii) An y procedure s whic h diminis h th e adversar y proces s an d foreshorte n 
the tim e involve d i n litigation , wil l tend t o favour th e well-being o f th e 
child an d th e famil y a s a  whole . 

Specific recommendations 
The followin g recommendation s ar e offere d a s guideline s t o th e psychiatri c 
consultant i n case s o f dispute d custod y an d acces s o f children — 
(viii) Tha t th e College upholds the legal position tha t th e best interests of th e 

child ar e served whe n th e Court , upo n receip t o f al l available evidenc e 
and opinions , make s a  decision o n matter s o f custod y an d access . 

(ix) Tha t th e Colleg e firmly  uphold s th e principl e o f chil d representatio n 
and encourage s it s member s t o suppor t thi s principl e b y respondin g 
whenever possibl e t o request s fo r psychiatri c evaluatio n whic h issu e 
from th e child' s counse l o r solicitor . 

(x) Tha t th e College advises members to avoid partisanshi p i n thei r rol e as 
expert witnesses . Member s nee d t o b e awar e o f th e pitfall s attendan t 
upon respondin g a s a witness called by one party withi n the framewor k 
of the adversary system. Although the College does not recommend tha t 
its members shoul d avoi d suc h a  role, it advises that member s may fac e 
risks t o thei r credibilit y a s advocate s o f childre n whe n the y agre e t o 
accept a  brief . 

(xi) Tha t th e College affirm it s confidence i n the validity of detaile d clinica l 
investigations. Forma l tes t procedure s i n th e hand s o f a  skilled clinica l 
psychologist ma y augmen t an d complemen t suc h detaile d clinica l 
assessment, bu t the y d o no t replac e it , no r ca n the y stan d lone . 

(xii) Tha t th e College advises it s members t o follow  certai n psychiatri c pro -
cedures know n t o b e o f prove n valu e i n th e assessmen t o f partie s t o 
custody an d acces s disputes . 
(a) Psychiatri c evaluatio n o f a  child . 

This i s best don e by seeing the child individually , an d b y an experi -
enced child psychiatrist , chil d psychologis t o r child psychotherapist . 
If th e child i s able to verbalise a stated preference regardin g custod y 
and acces s thi s shoul d b e give n du e weight . 

(b) Psychiatri c evaluatio n o f eac h paren t an d th e associate d spous e o r 
de fact o o f eac h ne w household . 
This evaluatio n shoul d b e routine . 

(c) Conjoin t assessmen t o f th e ex-marita l pai r an d conjoin t famil y 
assessment. 
Since this is one of the most sensitiv e and productiv e instruments o f 
psychiatric evaluation i n family work , it s implementation shoul d b e 
attempted whereve r possible . 

(xiii) Th e College advises that i n a written repor t t o the Court, th e expert wit -
ness include s a  basi c forma t stating — 
(a) Th e genera l principle s upo n whic h h e o r sh e operates . 
(b) Th e clinical and test observations made during the process of assess-

ment. 
(c) Th e observation s whic h coul d no t b e mad e becaus e o f limitation s 

imposed b y realitie s o f th e situation . 
(d) Th e inferences whic h he or she , because of knowledg e and expertis e 

in th e specialit y dre w a s a  resul t o f thes e observations . 
(e) Th e opinio n whic h h e or sh e offers t o th e Court . 

(xiv) Tha t Colleg e member s recognis e tha t thei r reports ; n o matte r ho w 
expert, ful l and painstaking , are to be regarded as opinions, to be placed 
alongside th e evidenc e an d opinion s o f others , i n a  proces s tha t wil l 
ultimately lea d t o decision s reflectin g th e bes t interest s o f th e child . 

(xv) Tha t Colleg e member s regar d thei r report s a s educative , addin g t o th e 
growing awarenes s amon g th e judiciary an d other s o f th e valu e o f th e 
contributions tha t th e behavioural science s can mak e in such matters. " 
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Papua Ne w Sorcer y amon g th e Tolai peopl e 
Guinea Mr . Willia m Kaputin , a  Commissione r o f th e La w Refor m Com -

mission o f Papu a Ne w Guine a ha s prepare d a  pape r o n thi s topic , 
now publishe d b y th e Commissio n a s Occasiona l Pape r No . 8 . Th e 
Report embodie s th e collective views of prominen t Tola i peopl e wh o 
were interviewed individually , an d wh o hav e i n fac t experience d th e 
existence, effect an d fea r o f sorcery . These were government official s 
such a s magistrate s an d policemen , minister s o f religion , villag e 
elders, ordinar y peopl e an d sorcerers . Th e autho r note s tha t i t i s 
interesting tha t peopl e wit h differen t occupation s an d influenc e 
should b e unanimou s i n acknowledgin g th e existenc e an d effec t o f 
sorcery a s a reality . The paper doe s not cove r al l forms o f sorcer y o r 
magic know n amon g th e Tola i people , onl y th e majo r ones . 

Trin idad an d Abortio n la w and public opinion 
T o b a g o Controvers y ove r abortio n i s mountin g i n Trinida d an d Tobago , 

sparked of f b y a  survey carrie d ou t b y a doctor a t th e Universit y o f 
the Wes t Indies , Dr . Sya m Roopanrinesingh , whic h indicate d tha t 
public opinio n i s i n favou r o f liberalisatio n o f th e abortio n law . 
Currently th e la w i s the sam e a s th e prohibitiv e Unite d Kingdo m 
legislation o n abortio n o f 1861 , excep t fo r th e fac t tha t penaltie s 
imposed hav e bee n considerabl y reduced . Th e Archbisho p o f th e 
Port o f Spain , Mr . Anton y Pati n ha s spoke n ou t agains t liberalis -
ation an d th e Prim e Ministe r ha s spoke n agains t abortio n an d 
sterilisation. Howeve r th e Preside t o f th e Famil y Plannin g Associ -
ation, Mr. Emil e Elias, has said that any move which takes abortions 
"out o f th e bac k room " woul d b e welcome . Dat a provide d b y th e 
FPA indicate s tha t ther e were a n estimated 12,50 0 illegal abortion s 
in 196 3 (noted i n IPP F "'Law  file"). 

United Wearin g of seat belts may be compulsory 
Kingdom Afte r experiencin g difficulties wit h nationa l legislatio n t o make th e 

wearing o f sea t belt s mandatory, th e Governmen t i s believed t o be 
considering usin g it s specia l power s t o introduc e th e measur e t o 
Northern Irelan d fo r a n experimenta l period . The chances of bein g 
killed i n a  road acciden t ther e ar e double thos e of anywhere els e in 
Britain; driving standards are low, the intake of alcohol i s high, and 
the civi l unres t i s als o though t t o contribut e t o th e province' s 
notorious roa d toll . 

Drivers prescribed drug s 
A medica l office r ha s recommende d tha t professiona l driver s o f 
buses, truck s an d taxi s shoul d no t b e allowe d t o driv e i f the y ar e 
taking medicin e whic h migh t impai r thei r ability . A s the y driv e 
longer hours , th e ris k o f advers e dru g reactio n o r interactio n i s 

286 



greater, and loads carried by their vehicles are often hazardous . The 
safest course is for doctors to give such drivers medical certificates to 
enable the m t o hav e tim e of f fro m work . (Time s newspaper , 1 7 
September 1977. ) 

Battered childre n 
In it s annua l repor t (For  the  children's  sake,  fro m 1  Riding House , 
London Wl ) th e Nationa l Societ y fo r th e Preventio n o f Cruelt y t o 
Children estimate s a n averag e o f tw o death s a  wee k a s a  resul t o f 
parently-inflicted injury , an d tha t nearl y anothe r 8,00 0 childre n 
receive non-accidenta l injuries . I t label s th e "cold , calculate d 
torture" o f childre n a s a  "tragi c an d shamefu l reflection " o n 
present-day communit y attitudes , bu t note s that centra l register s can 
help detec t non-accidenta l injur y an d monito r th e safet y o f a n 
abused child . The NSPCC's own specia l unit s had produce d encour -
aging results , an d shoul d b e extended t o al l majo r urba n area s a s a 
matter o f urgency . 

Vibration 
The British Society for Social Responsibility in Science has called fo r 
legislation t o limi t th e amoun t o f vibratio n tha t worker s suffer . 
Vibration can cause or contribute to backache, "dead finger'' , piles , 
hernias, varicos e vein s an d muscula r ache s an d pains . Th e Societ y 
also brough t ou t th e nee d fo r scientifi c evidenc e o n whic h t o se t 
"safe" exposur e levels . The presen t safet y standard s ar e base d o n 
healthy youn g men whereas the evidence i s that women, who mak e 
up a  thir d o f th e engineerin g labou r force , ar e mor e susceptible . 

Centres fo r drunkennes s sho w valu e 
The firs t experimenta l detoxificatio n centre s i n Englan d see m t o b e 
making a n impac t o n drunkenness . Governmen t statistic s sho w tha t 
the number o f finding s o f guil t fo r offence s o f drunkenness b y males 
in Wes t Yorkshir e fel l b y 2  per cen t las t year . 

The firs t centr e fo r male s opened i n May, 1976 , in the West York -
shire Polic e Forc e area . Tha t year , ther e wa s a  1  per cen t fal l i n 
findings o f guilt fo r offence s o f drunkenness by males in the country. 

However, th e combine d numbe r o f finding s o f guil t an d 
admissions t o a  detoxification centr e i n 197 7 in Wes t Yorkshir e wa s 
5,234, a n 1 1 per cen t increas e ove r 1976 . 

The repor t say s tha t th e openin g o f a  secon d centr e i n Greate r 
Manchester i n Octobe r 1977 , did no t significantl y affec t th e figure s 
there fo r tha t year . 

The polic e can tak e t o th e centres offenders , particularl y habitua l 
ones, a s a n alternativ e t o prosecution . 

The total number o f finding s o f guilt by the courts in England an d 
Wales wa s 108,871 , onl y 17 3 more tha n i n 1976 . 
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How to combat drunkenness? 
The Secretary of State for Social Services subsequently invited the 
public t o sugges t th e actio n whic h shoul d b e take n t o counte r 
increasing drunkenness. He posed eight questions — 

(i) shoul d peopl e b e allowe d t o drink themselve s t o "deat h o r 
disintegration" an d damag e thos e aroun d them , wit h th e 
Government no t concerning itself with personal behaviour or 
having a duty to seek to contain a  growing ill? 

(ii) shoul d a bigger tax on alcohol be imposed or was that unfair to 
sensible drinkers ? 

(iii) shoul d tax policies to ensure that the price of drink remained 
constant i n relatio n t o income, as recently advocate d b y his 
advisory committee, be used or not? 

(iv) shoul d th e la w o n drinkin g an d drivin g b e mad e severer , 
perhaps by random breath tests, increased penalties and/or a 
lower limi t of alcohol in the blood than the present 80 milli-
grams to a 100 millilitres which now incurred conviction? 

(v) shoul d th e ag e a t whic h alcoho l wa s legall y availabl e b e 
changed, or should there be more rigorous enforcement of the 
law? 

(vi) wha t was the best way to halt the apparent increas e in heavy 
drinking among young people? 

(vii) shoul d a  more restrictive code on advertising be introduced , 
presenting a less one sided picture about drinking, especially 
to young people? 

(viii) wha t short of publicity about the dangers of drinking was most 
effective? Shoul d bottle s be labelle d a s are packet s of ciga-
rettes, with a health warning? 

He said it was time the British people faced the fact that there was 
a ver y serious drink situation , which was growing year by year. In 
the past 20 years beer consumption had increased by about half and 
nearly three times as much spirits and more than four times as much 
wine per person was being drunk. Convictions for drunkenness had 
doubled i n th e sam e period ; conviction s fo r drivin g unde r th e 
influence of drink or drugs had doubled from 25,000 in 1970 to about 
50,000 last year . 

There wa s growin g evidenc e o f alcoho l abus e amon g youn g 
people generally and there were also difficulties because of drinking 
while at work. 

To what extent could the appalling increase in crimes of violence, 
hooliganism and football violence be blamed on too much drinking? 
There was no simple answer. I t was a matter concerning the police 
and th e courts, doctors, the family an d everyone. "I s i t a problem 
which should be tackled more vigorously by the Government?" he 
asked. 
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Hormone imbalance found in violent offender s 
A link betwee n aggressio n an d bod y chemistr y i n psychopaths has 
been discovered by research a t Broadmoo r Specia l Hospital . 

The discover y coul d possibl y b e use d i n futur e t o hel p decid e 
whether and when a prisoner can safely be released. 

The key is the psychopath's hormonal balance. When people feel 
fear, ther e i s a n increas e i n th e leve l o f adrenalin , on e o f tw o 
hormones of the adrenal gland. But the amount of noradrenalin, the 
other hormone , increases with aggression. 

Among psychopath s tested , 2 4 pe r cen t ha d a n exces s o f 
noradrenalin ove r adrenalin . 

That hormonally-imbalanced 2 4 per cent contained 57 per cent of 
the patients convicted of crimes resulting in death. 

The hormone imbalances appear to have links with social class and 
personality. 

"These findings are particularly interesting when you consider that 
children from poorer backgrounds have harder living conditions and 
get mor e physica l punishment" , th e researcher s say . "Studie s o n 
aggressive social behaviour caused by parents' discipline suggest that 
this physical punishment i s allied to aggression outside the home. 

"A person's predisposition to aggression can therefore be changed 
by hi s childhoo d environment—bu t aggressio n als o relate s t o 
whether there is more noradrenalin than adrenalin. " 

Thus concludes that ther e is strong evidence that environmen t in 
childhood can alter the basic biochemical processes and bring out the 
aggressive side of an individual' s personality . 

Independent revie w o f hospital complaint s in the National Healt h 
Service 
In the First Report (Session 1977-1978) of the Select Committee on 
the Parliamentar y Commissione r fo r Administratio n (HMSO : 
£5.60) the Committee felt that there should be a more flexible, faster 
and mor e confidentia l an d tactfu l for m o f inquir y i n thi s area , 
provided tha t i t is scrupulously carried out and commands respect. 

The mechanis m whic h recommended itsel f t o the Committee is 
the Health Service Commissioner's office. The Report notes that he 
would require appropriate professional advice , that he would need 
to be scrupulous in protecting staff from unwarranted dangers based 
on unrealisti c expectation s an d o n hindsight , an d tha t on e o f hi s 
main concern s would be to help the National Healt h Servic e as a 
whole, learnin g from eac h inciden t investigated , whil e minimising 
the distress to those immediately involved . 

Recognizing the problem of double jeopardy, and the possibility 
of th e complain t procedur e bein g use d a s a  "dr y run " befor e 
litigation, the Committee saw no complete solution. I t rejected the 
concept of a statutory bar to the courts when the complainant elected 
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to ask the Commissioner to investigate his case, and saw it as one of 
the mai n difficultie s o f th e Healt h Servic e Commissioner' s tas k t o 
minimise thi s danger . 

The mos t controversia l questio n face d b y th e Committe e wa s 
whether complaints relating to clinical judgment should be included 
in any new form of independent review of complaints. It sympathises 
with th e danger s see n b y th e medica l profession—tha t hindsigh t 
would rende r judgment s mad e wit h th e utmos t car e an d skil l bu t 
necessarily o n the balance of probabilities (whic h involves of neces-
sity a probability of occasional error) the appearance of malpractice. 
However th e Committe e note d tha t th e Secretar y t o th e Menta l 
Welfare Commissio n fo r Scotlan d ha d observe d tha t "i f clinica l 
judgment i s sound it should bear investigation by those competent to 
evaluate it. " The Committee' s recommendation s ar e a s follows — 

(i) ther e shoul d be a simple, straightforward syste m for handlin g 
complaints i n every hospita l wit h emphasi s o n listenin g care -
fully t o th e patient' s o r relative' s concern an d dealin g with i t 
promptly; 

(ii) whe n the complainant i s not satisfied b y the answer he obtains 
from thos e immediatel y involve d an d wishe s t o pursu e th e 
matter, i t should b e deal t wit h b y the Distric t Administrato r 
(or a  senio r office r specifie d b y him ) o n behal f o f th e Are a 
Health Authority ; 

(iii) Healt h Authoritie s shoul d no t se t u p a d ho c inquirie s int o 
complaints; 

(iv) fo r th e mos t seriou s case s th e Secretarie s o f Stat e shoul d 
continue t o se t u p inquirie s unde r s . 8 4 o f th e 197 7 Ac t 
(formerly s . 7 0 o f th e Ac t o f 1946 ) o r unde r s . 6 9 o f th e 
National Healt h Servic e (Scotland ) Ac t 1947 ; 

(v) al l other cases not resolved as in (ii) above should be referabl e 
by th e complainan t o r th e Are a Healt h Authorit y t o th e 
Health Servic e Commissioner, includin g complaints concern -
ing clinical judgment. The Commissioner's rol e should no t be 
to criticise actions or judgments which, even if they turned ou t 
to be mistaken, were reasonable a t the time in the light of cur-
rent knowledg e an d informatio n an d o f circumstance s the n 
ruling. O n th e othe r hand , i f someone ha d suffere d injustic e 
through action s or judgments whic h were unreasonabl e i n all 
the circumstances , th e Commissione r shoul d recommen d 
whatever actio n seeme d t o hi m appropriat e an d shoul d 
attempt to ensure that useful lesson s for the future were drawn 
from pas t experience . 

Second Repor t o n th e System o f Ombudsma n i n the U.K . 
The Hous e o f Common s Selec t Committe e o n th e Parliamentar y 
Commissioner fo r Administratio n ha s publishe d a  Secon d Repor t 
on th e syste m o f Ombudsme n i n th e Unite d Kingdo m (Sessio n 
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1979-80.HMSO £ 3 net) . Th e Committe e consider s th e report s o f 
the Parliamentary Commissione r fo r Administratio n an d the Healt h 
Service Commissioners fo r England , Scotlan d an d Wales . There are, 
in addition , a  number o f othe r Ombudsme n i n the United Kingdo m 
and th e Committe e i n thi s repor t examine s th e exten t t o whic h 
together the y provid e a  comprehensive , accessibl e an d effectiv e 
ombudsman servic e fo r th e citizen s o f th e Unite d Kingdom . 

The report notes in a short background histor y the functions o f the 
multiplicity o f Ombudsme n tha t exis t i n th e Unite d Kingdo m a s 
compared t o countries like Sweden, Israe l and Ne w Zealand wher e a 
central Ombudsma n offic e deal s wit h complaint s agains t a  wid e 
range o f publi c authorities . Th e repor t note s tha t th e followin g 
Ombudsmen exis t i n th e Unite d Kingdom — 

(i) Th e Parliamentar y Commissione r fo r Administration , create d 
in 196 7 t o investigat e complaint s agains t centra l Governmen t 
Departments; 

(ii) Healt h Servic e Commissioners fo r England , fo r Wale s and fo r 
Scotland create d unde r th e Nationa l Healt h Servic e Re -
organisation Ac t 197 3 to investigat e complaint s agains t healt h 
authorities (althoug h sinc e thei r inceptio n al l thre e post s hav e 
also bee n hel d b y th e Parliamentar y Commissione r thereb y 
insuring a  degree of uniformit y i n the handling of complaints) ; 

(iii) Th e Commission s fo r Loca l Administratio n i n England , i n 
Wales and i n Scotland. I n the case of England an d Wale s there 
are thre e an d tw o Commissioner s respectively , eac h o f who m 
investigates complaint s agains t loca l authorities , polic e 
authorities an d wate r authoritie s i n thei r areas . I n th e cas e o f 
Scotland ther e i s a single Commissioner wh o investigates com -
plaints agains t loca l authoritie s an d simila r bodies ; 

(iv) Th e Parliamentar y Commissione r fo r Administratio n fo r 
Northern Ireland , wh o investigate s complaint s agains t 
Departments o f th e Governmen t o f Norther n Ireland ; 

(v) Th e Commissione r fo r Complaint s fo r Norther n Ireland , wh o 
investigates complaints against loca l authorities, health author -
ities an d othe r publi c bodie s i n Norther n Ireland . 

The Repor t note s fro m th e evidenc e give n a s wel l a s th e writte n 
memoranda submitte d t o th e Committe e b y a  representativ e cross -
section o f th e Commissioner s an d others , tha t th e procedur e fo r 
access to the Commissioners i s not uniform. I n some it is direct whil e 
in others i t is indirect. I t also notes that th e limits of the functions o f 
the various Commissioners i s not sufficientl y clea r i n people's mind s 
which, together , hav e contributed t o the misdirection o f complaints . 
However, an y obstacl e t o fruitfu l co-operatio n betwee n som e of th e 
Commissioners whic h th e absenc e o f a  statutor y lin k migh t hav e 
caused ha s bee n overcom e b y goodwil l an d fre e consultatio n when -
ever th e nee d wa s seen . 

The Committe e note s tha t administrativ e arrangement s hav e bee n 
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made among the various Ombudsmen's office s fo r th e redirection o f 
wrongly addresse d complaint s bu t consider s tha t these , althoug h 
apparently satisfactory , ar e no t a  complet e solution . I t therefor e 
considers th e possibilit y o f devisin g a  metho d o f acces s commo n t o 
all Ombudsmen. Th e two possibilities which they consider ar e direct 
access and th e suggestion that , i n addition t o the existing methods of 
access, Members of Parliamen t shoul d b e able to refer complaint s t o 
any o f th e Ombudsmen . 

However, th e Committe e fel t unabl e t o recommen d unqualifie d 
direct acces s a s a  unifor m method , havin g previousl y rejecte d i t i n 
1978. A s regard s th e secon d alternative , th e Committe e hear d 
evidence indicatin g tha t thi s proposa l di d no t fin d genera l support . 
Although i t note s tha t th e presen t arrangement s fo r acces s were no t 
ideal the Committee did not fee l disposed to press the suggestion tha t 
Members o f Parliamen t shoul d b e abl e t o refe r complaint s t o th e 
Local Ombudsmen , havin g regar d t o th e fac t tha t th e Commissio n 
for Loca l Administratio n i n Englan d was  keepin g th e matte r unde r 
review. 

The evidenc e give n before , an d memorand a submitte d to , th e 
Committee for m par t o f th e Report . 

National Healt h Servic e complaint s 
The "Fift h repor t fro m th e Selec t Committe e o n th e Parliamentar y 
Commissioner fo r Administration " (H.C . paper 616) expresses com-
plete confidence i n the Ombudsman's handlin g of a  Nationa l Healt h 
Service complaint . Si r Idwa l sai d th e hospita l authority' s initia l 
response to the complaint was  deplorable. I t had given an inadequat e 
reason fo r dischargin g a  patient i n the middle of the night an d base d 
its action o n a  premise tha t ther e was  a shortage o f beds , whic h wa s 
later foun d t o b e withou t foundation . Si r Idwa l describe d th e 
incident a s a  shockin g cas e o f maladministration . 

Doctors complained tha t th e Commissioner ha d sai d that h e could 
not commen t o n clinica l judgment b y the junior docto r i n charge yet 
he had concluded tha t the doctor's decision was 'inhuman', althoug h 
that decisio n was  par t o f th e doctor' s clinica l judgment . 

The report gentl y chides the commissioner fo r no t gettin g in touch 
with th e doctor , wh o ha d lef t th e countr y t o wor k i n America . 

Whether th e commissione r was  righ t t o describ e th e decisio n t o 
discharge th e patien t a s 'inhuman ' was  a  matte r fo r hi s judgment , 
but th e committee full y supporte d th e view that th e decision merite d 
strong criticism , an d i n th e word s o f a  consultan t a t th e hospital , 
lacked commo n sense . 

Blood an d a  criminal's profil e 
Research a t Aldermaston suggest s that i n the not too distant futur e i t 
may b e possibl e fo r polic e investigatin g a  violen t crim e t o giv e 
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forensic scientist s a blood stain left b y a criminal and receive back a 
fairly detaile d profil e o f age , sex, travelling habits and diet . 

When th e crimina l i s caugh t hi s bloo d wil l b e matche d lik e a 
fingerprint t o the stain, which the scientists will be able to prove was 
shed at the time of the crime. 

Report o f th e Roya l Commissio n o n Civi l Liabilit y an d Compen-
sation for Personal Injury 
The Repor t o f th e Commission , appointe d i n 1973 , has now been 
published (Cmnd . 7054 : HMSO : Pric e £7.6 0 Volum e I  £3.60 , 
Volume I I £3.60 , Volum e III) . Runnin g t o ove r 1,10 0 pages , th e 
Report suggest s — 

(i) a  new 'no fault ' compensatio n schem e for moto r vehicle acci-
dents on the roads, paid for b y a levy of abou t 1p a gallon on 
petrol and administered by the State. It would be modelled on 
the Industria l Injurie s schem e bu t woul d cove r th e whol e 
family; 

(ii) a n improve d Industria l Injurie s schem e providin g highe r 
benefits an d extended to cover (a) the self employed (b) com-
muters and (c) additional cases of occupational diseases ; and 

(iii) a  new benefit of £4 a week, tax free, from the age of two, as an 
addition to child benefit, fo r all severely handicapped children, 
whatever th e caus e o f thei r handicap . Attendanc e allowanc e 
and mobilit y allowanc e woul d stil l b e payabl e wher e 
applicable. Mobility allowance, now paid from the age of five, 
to be paid fro m th e age of two. 

The first volume is the main volume. It describes the main features 
of compensation in the United Kingdom, common criticisms of those 
systems and feature s o f particula r interes t i n overseas systems. The 
second volume contains the necessary information o n statistics and 
costings an d th e result s o f a  househol d surve y undertake n fo r th e 
Commission. The third volume contains information a s to overseas 
systems o f compensatio n fo r persona l injurie s an d result s mainl y 
from visit s mad e b y th e Commissioners , o r group s o f them , t o 
overseas countries, and it is believed that there is no comparable col-
lection of such information . 

The Commission conducte d a  detailed stud y of othe r system s of 
compensation (which perhaps renders Volume III the most valuable 
part o f th e Repor t s o far a s other jurisdictions are concerned), but 
concluded that the much-criticised common law action fo r damages 
should be retained while at the same time arguing that ther e should 
be a shift i n the emphasis of providing compensation —  away fro m 
tort toward s socia l security. Socia l security should b e recognised as 
the principa l mean s o f compensation . Th e functio n o f tor t woul d 
become that of supplementing the no-fault syste m of social security. 
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Tort and assessment of damages 
The Commissio n doe s no t recommen d th e abolitio n o f tor t bu t 
suggest a  number o f modifications , includin g the ending of doubl e 
compensation; inflatio n proofe d periodi c payment s i n th e mos t 
serious cases ; eliminatio n o f mino r claim s an d a  chang e i n th e 
assessment o f damages. 

Double compensation to  end 
The Commission recommend s tha t doubl e or overlapping compen-
sation should be eliminated by fully offsetting socia l security benefits 
against the assessment of the corresponding tort damages. The social 
security benefit s provide , an d provid e quickly , th e basi c compen -
sation fo r th e injure d perso n withou t hi s having t o prov e tha t hi s 
injury was caused by any other person's fault. The current provision 
for offsetting socia l security benefits against tort awards to the extent 
of 50 per cent of those benefits for up to five years was a compromise 
between tw o principle s (a ) tha t th e injure d perso n shoul d no t b e 
compensated twic e fo r th e sam e los s an d (b ) tha t socia l securit y 
benefits represent the fruits of the individual's own thrift and should 
be disregarded. 

It is considered tha t the social security system could no longer be 
regarded in this way as a form of first party insurance. If no one was 
to receive, as total compensation, more than 10 0 per cent of his loss, 
it must follow tha t of two persons, if one received a higher percent-
age o f hi s los s i n benefits , h e mus t receiv e a  lowe r percentag e i n 
damages. Th e low earner woul d receiv e a  higher percentag e o f hi s 
loss in benefits an d so must receive a lower percentage in damages. 
The same would be true of the married man with children compared 
with the single man with the same income loss. 

Inflation-proofed periodic payments 
The Commissio n recommend s tha t provisio n shoul d b e mad e fo r 
damages t o b e normall y i n th e for m o f inflation-proofe d periodi c 
payments in the most serious cases. The court shoul d be obliged to 
award periodi c payments i n such cases unless satisfied tha t a  lump 
sum wa s mor e appropriate . A n injure d perso n shoul d stil l b e a t 
liberty to settle his claim by agreement for a lump sum if he wishes to 
do so, but his professional adviser s should be under a duty to point 
out th e advantage s o f periodi c payments . (Ther e i s a  dissentin g 
opinion b y tw o members , opposin g th e introductio n o f periodi c 
payments). 

Elimination of minor  claims 
There should be a three months' "tim e threshold" fo r damages fo r 
non-pecuniary loss . This means that there would be no damages for 
pain and suffering an d loss of amenity in the first three months afte r 
the occurrence of the injury. This would eliminate the very numerous 
minor claims for non-pecuniary loss and so save administrative costs 
as well as minor compensation payments . 
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Change in  the  assessment  of  damages 
Numerous question s a s to th e assessmen t o f damage s ar e deal t wit h 
in th e Report . O f specia l interes t an d difficult y i s th e proble m o f 
arriving a t a  suitabl e lum p su m o f damage s t o compensat e fo r th e 
lost flo w o f incom e over a  long future perio d o f years , having regard 
to the problems created b y high and fluctuatin g rate s of inflation an d 
high an d possibl y changin g rate s o f taxatio n o f investmen t income . 

The presen t multiplie r metho d wa s simpl e an d wel l understoo d 
and i t coul d readil y b e operate d b y practitioners . Th e Commissio n 
thinks tha t thi s metho d shoul d continu e t o b e use d but there  wer e 
two view s o n th e actua l metho d o f calculation . 

The majorit y vie w wa s tha t th e calculatio n o f lum p su m damage s 
for futur e pecuniar y los s shoul d continu e t o ai m a t yea r b y yea r 
replacement o f th e plaintiffs loss . Real values should b e reflected b y 
taking fulle r accoun t o f th e effect s o f ra x an d inflation . 

The minorit y vie w (represente d b y th e Chairma n an d thre e othe r 
members) wa s tha t a  lum p su m wa s differen t i n kin d fro m a  los t 
income; i t was  a  substitut e compensatio n no t a  replacement . Du e 
regard shoul d b e pai d t o rea l value s an d award s shoul d b e reason -
able, no t excessiv e 

Work Injurie s 
The Commissio n say s that ther e was a remarkable unanimit y amon g 
their witnesse s tha t th e structur e o f th e Industria l Injurie s schem e 
had stoo d th e tes t o f time . I t coul d se e no  bette r alternativ e i n over -
seas models , no r an y wa y o f devisin g on e themselves . I t conclude s 
that th e scheme should remai n essentially as it is but tha t i t should b e 
extended an d improved . Amon g th e change s propose d ar e benefit s 
based o n th e ne w pensio n scheme , whic h cam e int o forc e i n Apri l 
1978; th e inclusio n o f th e sel f employed ; cove r fo r commuter s an d 
additional case s o f occupationa l diseases . 

Benefits based  on  the  new  pension  scheme 
As those who obtain tor t compensatio n fo r wor k injurie s woul d als o 
have bee n entitle d t o industria l injur y benefit , th e endin g o f dupli -
cation o f compensation , withou t anythin g t o balanc e it , woul d hav e 
implied a  shar p dro p i n th e mone y the y receive . 

Improved lon g ter m industria l injur y benefi t shoul d therefor e b e 
paid immediately . Thes e would b e the maximum benefit s (ordinaril y 
paid afte r 2 0 years contributions) unde r th e Social Securit y Pension s 
Act 1975 . Slightly highe r shor t ter m benefit s fo r th e firs t si x month s 
would als o b e paid . 

In additio n t o los s o f earning s benefits , disablemen t benefi t ma y 
be paid , a s ma y attendanc e allowanc e an d mobilit y allowance . 

"Although eac h elemen t i n the total i s in our vie w justified", say s 
the Commission "ther e can be little doubt tha t there will be problems 
over incentive s t o retur n t o work" . Th e Commissio n say s tha t th e 
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Government shoul d conside r tota l benefi t level s in th e ligh t o f thei r 
long ter m plan s fo r socia l security . 

Corresponding improve d benefit s woul d b e pai d t o widows . 
Widowers woul d b e treate d i n th e sam e wa y a s widows . 

The existin g provisio n fo r partia l incapacit y i s unsatisfactory an d 
the Commissio n recommend s a  stud y o f th e operatio n o f Europea n 
provisions fo r partia l incapacity with a  view to the early introductio n 
of a  schem e i n thi s country . 

Self-employed 
The Commissio n consider s tha t th e sel f employe d nee d compen -
sation fo r a  wor k acciden t jus t a s muc h a s employe d persons , an d 
should b e covere d b y th e Industria l Injurie s scheme . Thu s the y 
would, fo r th e first  time , becom e eligibl e fo r disablemen t benefit . 
Until earning s relate d supplemen t become s payabl e t o the m unde r 
the social security scheme, benefit fo r them and their widows must be 
on a  fla t rat e basis . 

Commuters 
The Commission recommends (by a majority o f one) that commuter s 
should b e covere d b y th e Industria l Injurie s scheme . Abou t 6 0 pe r 
cent o f the m woul d b e entitle d t o compensatio n unde r th e 
"no-fault" roa d schem e i f no t covere d b y th e industria l injurie s 
scheme. 

Occupational diseases 
The conditions fo r compensation fo r occupational diseases should b e 
less restrictive . A  mixe d syste m shoul d b e introduce d s o that , i n 
addition t o th e existin g schedul e o f prescribe d diseases , benefi t 
should b e pai d wher e th e claiman t ca n prov e tha t hi s diseas e was 
caused by his occupation an d that i t was a particular ris k of his occu-
pation. 

The Commission fel t unabl e to recommend tha t a  special compen -
sation scheme , simila r t o th e Nationa l Coa l Boar d Pneumoconiosi s 
Compensation Scheme , should b e set up fo r worker s in the slate and 
quarrying industries . 

Financing the  scheme 
The scheme should continu e t o be financed throug h th e existing sys-
tem o f nationa l insuranc e contributions an d Excheque r supplement . 
The cos t fo r employe d person s shoul d b e me t b y a n increas e i n th e 
employers' socia l securit y contribution s bu t ther e shoul d b e n o 
increase i n employees ' contributions . [  Professor Prest , dissentin g 
from thi s recommendation , say s on e alternativ e woul d b e t o lev y a 
surcharge o n employers ' liabilit y premiums . ] For th e self-employe d 
the cos t shoul d b e me t b y a n increas e i n thei r contributions . Th e 
decline i n tor t woul d mea n a  fall , i n rea l terms, o f abou t 2 5 per cen t 
in employers ' liabilit y insurance . 

The Commission believe s that it s proposals would lead to improve-
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ment in provision for work injuries. It says that the system "is funda-
mentally sound. The TUC told us that their approach had been to see 
what migh t b e done to improve the Industria l Injurie s schem e and 
the tor t syste m rathe r tha n abolis h them . Tha t ha s bee n ou r 
approach too. " 

Tort 
The Commission recommends that the right of an injured workma n 
to pursue tort action for personal injury against his employer should 
be retained . [Professo r Schillin g dissent s an d support s th e view s 
expressed b y the Roben s Committee tha t actio n i n tor t i s counter-
productive to accident prevention . ]. 

It also recommends that there should be no change in the basis of 
tort liability ; and n o formal reversa l o f the burden o f proo f i n tort 
actions for wor k injury . 

Road injuries 
The "no-fault " compensatio n schem e recommende d fo r moto r 
vehicle injuries should be modelled on the scheme proposed for work 
injuries, wit h benefits a t broadly the same level. 

Special provisio n shoul d b e mad e fo r childre n an d non-earner s 
including housewives and retiremen t pensioners . 

The scheme should be administered b y the Department o f Healt h 
and Socia l Security and should b e financed b y a levy of abou t 1p a 
gallon on petrol. 

The Commission' s decisio n t o recommen d a  "no-fault " schem e 
for road injuries stemmed largely from it s review of the operation of 
the tort syste m in this field . 

The improved Industria l Injurie s schem e was the obvious choice 
for a  mode l i n tha t i t provide s inflatio n proofin g an d adequat e 
benefits fo r lon g ter m incapacity . Ther e wa s on e importan t 
modification —  the inclusion of non-earners — who are not covered 
by the Industrial Injurie s scheme . 

Scope of the  scheme 
The scheme would be confined t o injuries cause d by motor vehicles 
and incurred on roads or other land to which the public has access. 

It should not be necessary to establish that a motor vehicle was in 
motion. Fo r example , an injury sustaine d b y a cyclist wh o crashed 
into the back of a vehicle in an intermittently moving queue of traffi c 
should not b e excluded. The test should be whether a motor vehicle 
was involved. 

The Commission decided that claims by those whose injuries result 
from thei r own serious misconduct shoul d be dealt with at a central 
point. I t recommends that the Secretary of State for Socia l Services 
should hav e a discretionary powe r t o discontinue benefi t fo r thos e 
injured b y moto r vehicle s on thei r wa y to o r fro m committin g a n 
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offence fo r whic h the y wer e subsequentl y convicte d o n indictment , 
or i n th e cours e o f committin g suc h a n offence . Bu t thi s powe r 
should b e exercised onl y i n exceptional circumstance s whe n th e pay -
ment o f benefi t woul d clearl y b e repugnan t t o publi c opinio n [  Mr 
Marsh an d Professo r Stevenso n dissen t fro m th e recommendatio n 
that ther e shoul d b e powe r t o discontinu e benefi t ] . 

The Secretar y o f State' s discretio n shoul d no t exten d t o benefit s 
paid t o widow s an d dependant s o f thos e wh o di e i n th e cours e o f 
criminal activities . 

Financing the  scheme 
Among the alternatives considered were levies on driving licence fees , 
road fun d licenc e fees , moto r insuranc e premium s an d a  lev y o n 
petrol. Th e metho d o f petro l lev y was  decided upo n becaus e i t wa s 
the mos t practica l way , contribution s bein g easil y an d cheapl y 
collected. Th e Commissio n recognise d tha t th e lev y woul d involv e 
hypothecation (earmarking ) o f revenu e an d woul d thu s b e a 
departure fro m th e usua l approac h t o raisin g revenue . Motorists ' 
contributions woul d relat e closely to the amount the y used thei r car s 
as well as to engine size [ Professor Pres t dissent s and i s in favour o f 
a lev y o n insuranc e premiums] . 

The extr a cos t o f th e scheme , ove r an d abov e th e cos t o f socia l 
security sicknes s an d othe r benefit s no w pai d includin g administra -
tion costs , i s estimated a t £28m afte r fiv e year s rising to £54m a  year 
at maturity . Th e tota l cost , includin g sicknes s benefi t an d othe r 
benefits, woul d b e about £64 m afte r fiv e years , rising to £90m a year 
at maturit y afte r 4 0 years. The cost woul d b e met b y a levy of abou t 
1p a gallo n o n petrol . 

Against this , th e cos t o f tor t compensatio n woul d fal l b y £40m a 
year, includin g saving s o n administratio n an d £l m fo r occupationa l 
sick pay . I n vie w o f th e kee n competitio n i n th e moto r insuranc e 
market th e Commissio n ha s n o reaso n t o doub t tha t thi s savin g 
would b e passed o n t o motorists . Bu t i f i t became apparent tha t rea l 
savings wer e no t bein g passe d on , th e Governmen t shoul d no t 
hesitate t o intervene . 

Tort 
It i s recommended tha t ther e should b e no change in the basis of tor t 
liability and n o formal reversa l of the burden o f proo f i n tor t action s 
for moto r vehicl e injury . 

Air transport 
Because liability i s largely governed b y international convention s th e 
scope fo r chang e a s regard s th e liabilit y fo r carrier s i s limited . 

But th e presen t leve l o f limit s —  between £25,00 0 an d £37,45 0 
— should b e revised . Th e Montrea l Protoco l No . 3  provide s fo r a 
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limit of about £70,000. The United Kingdom should ratify i t as soon 
as the U.S.A. have done so. 

In the meantime the United Kingdom would be justified i n taking 
steps unilaterally to end anomalies and to provide a minimum limit 
to carriers ' liabilit y on al l flights to , fro m an d touching the United 
Kingdom. This should b e equivalent t o the special contract limi t of 
£37,450 applying to British airlines . 

Further consideratio n shoul d b e give n t o th e possibilit y o f 
imposing third party insurance fo r privat e aircraft . 

Sea and inland waterways 
In a n are a traditionall y governe d b y internationa l agreement s i t 
would be inappropriate t o recommend a  new system of liabilit y fo r 
the United Kingdom alone. The idea of imposing strict liability was 
rejected bu t the United Kingdom should take steps to implement the 
London Convention which it is hoped will soon be brought into force 
thus increasing to £30,000 the limits of liability . 

The provisions o f th e Londo n Conventio n shoul d b e applied t o 
inland craft . 

Pending the implementation o f th e Montreal Protoco l No . 3  the 
limit on international hovercraft journeys should be equivalent to the 
special contrac t limi t applyin g t o Britis h airline s an d th e limi t fo r 
hovercraft journey s within the United Kingdom should be increased 
to £37,450. 

Rail 
A "no-fault" schem e is ruled ou t a s not bein g appropriate fo r rai l 
but th e introductio n o f stric t liabilit y i s recommended fo r injurie s 
caused b y th e movemen t o f rollin g stock . Railwa y undertaking s 
should no t be strictly liable for injurie s o r death to trespassers. 

Products 
The number of injuries caused by products is relatively small and the 
risk of death i s lower than fo r othe r categories of injury . Ther e are 
no publishe d statistics , bu t th e Commission' s ow n surve y suggest s 
that betwee n 30,00 0 an d 40,00 0 injurie s a  yea r ma y b e caused b y 
defective products other than drugs. Of these, something over 10,000 
occur at work, and a further 10,00 0 involve services as well as defec-
tive products. 

There was no justification a t present for introducing a "no-fault " 
scheme for injurie s caused by defective products . 

The imposition of strict liability would, however, meet most of the 
objections t o th e curren t law . A  schem e base d broadl y o n th e 
Council o f Europ e Convention an d th e EEC draft directiv e should 
be introduced. 

Products liability was considered in the context of public concern 
to protec t th e interest s o f th e consume r an d amon g th e 
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Commission's detailed recommendation s are — 
(i) bot h producers of finished product s and component producers 

should be strictly liable, but in general distributors should not; 
(ii) importer s should b e treated a s producers; 

(iii) i t should no t be a defence fo r a  producer to prove that he had 
withdrawn or attempted to withdraw his product [ Mr Marshall 
dissents so far a s it applies to aircraft ]; 

(iv) th e produce r shoul d no t b e allowe d a  specia l defenc e fo r 
development risks . The production of a new drug is a particu-
larly strikin g an d importan t exampl e of th e kin d o f develop -
ment risk which might be covered by such a defence; 

(v) ther e should be no financial limit s on the producers' liability ; 
(vi) th e producers' stric t liability in tort should be subject t o a cut-

off perio d o f ten years from th e circulation o f the product; 
(vii) movabl e product s incorporate d i n immovables , suc h a s 

building material s incorporate d int o a  house , shoul d b e 
regarded a s "products" . 

Drugs 
Special mention i s made of the difficulties arisin g from th e decision 
to appl y stric t liabilit y t o drugs . Th e pharmaceutica l industr y i s 
opposed t o stric t liability . Th e Commissio n considere d tha t n o 
special treatmen t coul d b e justified, notwithstandin g thei r decisio n 
not to recommend either a special defence for development risks or a 
financial limi t on liability . 

Services 
Liability i n negligenc e shoul d b e retaine d fo r service s an d ther e 
should b e no forma l reversa l o f th e burden o f proof . Include d ar e 
personal service s suc h a s hairdressing , th e suppl y o f professional , 
managerial o r labour service s in person or otherwise, and informa -
tion an d advisor y services , a s wel l a s thos e service s relate d t o 
products. 

While recognisin g tha t differen t treatmen t o f service s an d 
products would resul t i n some anomalies, the Commission though t 
that thi s would b e preferable t o the problems whic h could aris e if 
strict liability for service s were imposed. 

Medical injury 
The Commissio n conclude s tha t a  "no-fault " schem e fo r medica l 
accidents shoul d no t b e introduce d a t presen t an d th e negligenc e 
action shoul d remain . I t recommends , however , tha t stric t liabilit y 
should b e impose d o n an y authorit y t o who m a  voluntee r fo r 
research or clinical trials has consented to make himself available and 
who suffers sever e damage from thos e trials. 

It also recommends that the progress of the "no-fault" scheme s in 
New Zealand and Sweden should be studied and assessed so that the 
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experience coul d b e draw n upo n if , becaus e o f changin g circum -
stances, it was decided to introduce a "no-fault" schem e for medical 
accidents in this country. 

Vaccine damage 
The Commissio n di d no t thin k i t righ t t o tr y t o distinguis h on e 
severely disable d chil d fro m anothe r t o produc e a  situation wher e 
two children hav e the same needs, but on e is compensated an d the 
other i s not . Vaccine-damage d childre n wer e therefore considere d 
with other severely disabled children irrespective of the cause of dis-
ablement. 

The Commission concludes that vaccine-damaged children should 
be entitled to the benefit the y propose for severely disabled children 
but they should have an additional remedy in the field o f tort . 

There i s a  specia l cas e fo r payin g compensatio n fo r vaccin e 
damage where vaccination is recommended by the State and is under-
taken to protect the community. The Government or local authority 
concerned shoul d thu s b e strictly liabl e in tor t fo r seriou s damag e 
suffered b y anyone, adult or child, as a result of such vaccination. 

The Commissio n say s tha t i t ha d conclude d tha t ther e wa s a 
special case when the Government asked for its views last year but it 
was unable to produce an interim repor t unti l i t had looke d a t the 
problem of vaccine damage in the light of it s remit as a whole. 

In th e ligh t o f thi s conclusio n th e Secretar y o f Stat e fo r Socia l 
Services ha d sai d las t yea r tha t th e Governmen t ha d decide d t o 
accept in principle that there should be a scheme of payments for the 
benefit o f thos e wh o were seriously damage d a s a  resul t o f vacci -
nation, and tha t i t should apply to existing as well as to new cases. 

The Commission wa s conscious of the view that specia l compen-
sation provision for vaccine damage might act as a deterrent to vacci-
nation, on the grounds that i t would imply that there must be a real 
danger. 

But ther e was the opposite view, which the Commission shared , 
that th e Governmen t mus t b e confident abou t th e safet y o f vacci -
nation before it would make such a provision. It naturally hoped that 
any increase in litigation resulting from thei r recommendations, and 
any attendan t publicity , woul d no t hav e an advers e impac t o n the 
future vaccinatio n programme . 

Ante-natal injury 
Ante-natal injur y wa s specificall y include d i n th e Commission' s 
terms of reference becaus e of the thalidomide tragedy. I t was often 
impossible, however , t o distinguis h th e result s of ante-nata l injur y 
from other congenital defects. Congenital defects account for 90 per 
cent of al l severe disability among children. 

As the caus e o f congenita l malformatio n coul d rarel y b e estab-
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lished it was not practical to devise a separate scheme for those cases 
which wer e within th e terms of reference . Childre n wh o may have 
been injure d befor e birt h shoul d b e considere d a s par t o f th e 
problem o f compensatio n fo r al l children wh o ar e severel y handi -
capped. 

The introduction o f stric t liabilit y fo r product s woul d provid e a 
remedy fo r ante-nata l injur y i f i t coul d b e prove d t o hav e bee n 
caused by "defective " drugs . 

The tor t actio n provide d unde r th e Congenital Disabilitie s (Civil 
Liability) Ac t 197 6 should b e retained bu t it s operation shoul d b e 
restricted because there are grave objections to the tort action within 
the family i n the sphere of ante-nata l injury . 

The chil d shoul d no t normall y b e allowe d t o su e eithe r o f it s 
parents. 

The liability for pre-conception injury in Scotland — where there 
had been no legislation on ante-natal injury —  should be limited to 
the same extent a s the rest of the United Kingdom. 

Children 
It i s estimate d tha t ther e ar e abou t 100,00 0 severel y handicappe d 
children — 90,000 sufferin g fro m congenita l disability ; 1,00 0 t o 
2,000 disable d throug h post-nata l injur y an d 8,00 0 wh o hav e 
suffered fro m disablin g disease s acquire d afte r birt h suc h a s 
meningitis, leukaemia and epilepsy. 

As all children who are severely handicapped shoul d be treated in 
the same way, no matter the cause of thei r handicap , the Commis-
sion recommend s tha t a  specia l benefi t fo r severel y handicappe d 
children should be introduced. There is no obvious source of financ e 
related t o the causes of handicap so that the cost would have to be 
borne by the Exchequer. 

Those children wit h a  severe disability needed al l possible assist-
ance if they were to achieve maximum potential later in life and the 
whole family may suffer i f suppor t was not available . 

The "no-fault " provisio n a t presen t availabl e wa s not adequat e 
and i t i s recommended tha t a n additio n t o chil d benefi t shoul d b e 
paid to parents and guardians of al l severely handicapped children . 

The new benefit 
The new allowance woul d b e at th e rat e o f £ 4 a week (a t Januar y 
1977 levels), tax free, fo r severely handicapped children from the age 
of two. For preference i t could be paid to the mother as an addition 
to chil d benefit . I t woul d no t b e a  substitut e fo r loca l authorit y 
services. 

The allowance would cease when the child became eligible for non-
contributory invalidity pension at the age of 16 , or at age 19 if receiv-
ing full-time education . I t should be reviewed as the child grows as 
there may be some change in his condition. 
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Assessment o f "sever e handicap " shoul d no t depen d solel y o n 
medical certificatio n b y doctor s bu t shoul d includ e assessmen t b y 
members o f othe r healt h car e professions . 

The Departmen t o f Healt h an d Socia l Securit y shoul d administe r 
the benefi t an d la y dow n detaile d procedure . Ther e shoul d b e n o 
avoidable dela y i n determinin g entitlement . Ther e shoul d b e a n 
appeal procedur e o f whic h parent s shoul d b e told . 

Mobility allowance 
Attendance allowanc e and mobilit y allowanc e would stil l be payable 
where applicable . 

The Commissio n recommend s tha t th e mobilit y allowance , no w 
payable to children from th e age of five , should be paid fro m th e age 
of two . 

It notes that the conditions of eligibility for th e mobility allowanc e 
exclude substantia l number s o f childre n wit h seriou s mobilit y prob -
lems such a s uncontrolled epilepsy ; sever e asthma o r cysti c fibrosis ; 
blind an d deaf ; overactiv e mentall y handicappe d childre n wh o 
require constan t supervision . 

It also understands tha t recen t decision s on the award ar e in effec t 
extending entitlement . I t recommend s tha t th e condition s o f 
eligibility fo r mobilit y allowanc e shoul d b e reviewe d s o a s t o hel p 
those childre n wh o ma y b e technically mobil e bu t whos e mobilit y i s 
subject t o specia l difficulties . 

Cost 
The cos t o f th e ne w allowanc e woul d b e som e £15 m a  yea r plu s 
administration costs of £2m a year. To make mobility allowance pay-
able a t th e ag e o f tw o woul d cos t £l m a  year . 

Even i f compensatio n i s availabl e t o al l severel y handicappe d 
children o n thes e line s i t shoul d stil l b e possibl e t o brin g tor t 
actions —  subjec t t o th e off-settin g o f socia l securit y benefits . 

Occupiers' liabilit y 
No change was needed regardin g injurie s o n othe r persons ' premise s 
beyond tha t require d t o implemen t th e La w Commission' s rec -
ommendations o n "uninvite d entrants" . Thes e wer e trespassers , 
"authorised ramblers " an d person s exercising a  right o f wa y (except 
those exercisin g a  publi c righ t o f way ) wh o ha d no t bee n deal t wit h 
under th e Occupier ' Liabilit y Act 1957 , which covered "invited " (o r 
permitted) visitor s onl y an d wa s applicabl e t o Englan d an d Wales . 
The La w Commission ha d prepare d a  draft Bil l which woul d supple -
ment th e 195 7 Act coverin g "uninvite d entrants " an d thi s should b e 
enacted. Simila r step s shoul d b e take n i n Norther n Ireland . 

No change is recommended fo r Scotland . The Bill proposed b y the 
Law Commissio n woul d brin g Englis h La w broadl y int o lin e wit h 
Scottish la w a s i t stand s unde r th e Occupiers ' Liabilit y (Scotland ) 
Act 1960 . 
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Criminal injuries 
The Commissio n recommend s tha t th e schem e fo r Grea t Britai n 
should b e put o n a  statutory basis . On the possibility of change , it 
does not think i t necessary or appropriate to duplicate the thorough 
reviews recently completed i n Northern Irelan d and in an advanced 
stage in Great Britain. It confines itself to comment on the principles 
of the schemes. 

It asks that the existing schemes should be reviewed in the light of 
its proposals on tort an d the assessment of damages . 

Animals 
No majo r chang e wa s neede d i n th e la w i n England , Wale s an d 
Northern Irelan d bu t th e Scottish legislatio n migh t b e aligned with 
the rest of the United Kingdom by enacting provisions parallel to the 
Animals Act 1971. 

The Dangerous Wild Animals Act 197 6 and the Riding Establish-
ment Acts 1964 and 197 0 should be amended, either to specify prac-
tical limit s to the compulsory thir d part y insuranc e required , o r t o 
give the licensing authorities discretion to determine what is a satis-
factory amount . 

Exceptional risks 
Some provision should be made for exceptional risks that could not 
adequately b e covered unde r an y o f th e categorie s the y hav e con-
sidered. Strict liability should be imposed on controllers of things or 
operations which by their unusually hazardous nature require super-
vision because of their potential for causing death or personal injury, 
and thos e which , althoug h normall y safe , migh t caus e serious and 
extensive casualties if they did go wrong. 

In th e firs t categor y woul d fal l suc h thing s a s explosive s an d 
flammable gase s or liquids . I n th e secon d ar e suc h thing s a s large 
public bridges, dams, major stores and stadiums and other buildings 
where large numbers may congregate. 

There should be a statutory scheme under which certain things and 
operations would be listed in a statutory instrument, the controller of 
each becomin g strictl y liabl e fo r deat h o r persona l injur y resultin g 
from it s malfunctioning . 

The Ministe r makin g th e Statutor y Instrumen t shoul d hav e th e 
power, although not the duty, to lay down a requirement of compul-
sory insurance — and the minimum permissible to cover any particu-
lar case — for th e risk to which stric t liabilit y applies. 

Several recommendation s ar e made (some by a majority) o n th e 
extent t o which th e parent statut e should defin e th e extent o f stric t 
liability an d th e possibl e defence s an d wha t shoul d b e lef t t o b e 
defined b y the Statutory Instrument . 

304 



Compulsory insurance 
At present , thir d part y insuranc e cove r wa s compulsor y fo r 
employers an d motorists , an d als o fo r nuclea r installations , 
dangerous wild animals, riding establishments and oil pollution from 
merchant ships . 

The Commissio n sa w a  numbe r o f practica l difficultie s t o 
widening th e scop e o f compulsor y insurance . I t recommend s tha t 
consideration b e given t o imposing a  new requirement i n only two 
areas (a) for exceptional risks for which strict liability is imposed and 
(b) private aircraft . 

Cost of the proposals 
At Januar y 197 7 prices th e combine d effec t o f th e Commission' s 
proposals for compensation fo r personal injury would be to increase 
total compensation payment s after fiv e years by £5m a year. Bu t as 
there would be an overall saving of £16m a year in the cost of admin-
istration ther e would b e an initia l reductio n o f £11 m a  year i n the 
cost. 

Ultimately, afte r 4 0 years , th e combine d effec t woul d b e t o 
increase compensation payment s by £51m a year. This increase rep-
resented nearl y te n pe r cen t o f th e £542m a  year payabl e in injur y 
compensation at present levels through both tort and social security. 
At the same time overall administration costs would decline by about 
£10m a year leaving a net increase in cost of £41m a year. 

This concealed a change in the distribution of compensation costs. 
Costs in the state socia l securit y schem e (including administration ) 
would ultimately increase by £130m a year (industrial injuries £58m; 
road £54m and severely handicapped children £18m). Tort compen-
sation costs which were met, in the first instance , mainly by insurers 
in th e privat e sector , woul d decreas e b y £86 m a  yea r an d occu -
pational sick pay by £3m. 

The Commission say s that despit e the transfer o f cost s fro m th e 
private to the public sector, broadl y speaking , the costs of the pro-
posed compensation arrangements would ultimately fall on the same 
groups a s a t present , namel y employer s an d motorists , an d woul d 
not involve a large increase in taxation. 

The Commission is in no doubt that, looking at the whole picture, 
its proposals would resul t i n a  better balanc e in the distribution o f 
the funds devote d to compensation fo r persona l injuries and would 
give greater help to those who most need it . 

The future 
After it s extensive enquirie s an d discussions , th e Commissio n say s 
that it naturally has views on ultimate objectives for the development 
of compensation . 

"There are among us broadly three schools of thought whic h are 
indicated i n the repor t onl y briefly a s they go, i n part , beyon d th e 
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scope of our terms of reference, and wholly beyond our conclusions 
and recommendations" , state s the Commission. 

Some of the members would welcome an eventual extension of no-
fault compensatio n beyon d th e sphere s o f employmen t an d roa d 
traffic t o cover the other categories of injuries withi n their terms of 
reference (e.g. injuries arising from services) and those injuries which 
were outside their terms of reference (e.g. injuries in the home). The 
cost of introducing a much more extensive no-fault schem e covering 
both sicknes s an d injur y woul d b e substantia l bu t thes e member s 
believed tha t i t was a socially desirable objective. 

Some of thes e members were also doubtful abou t th e permanent 
value of the tort syste m of compensation as a means of supplement-
ing what could be obtained from social security. In their view the tort 
system was too costly, too cumbersome, too prone to delay and too 
capricious in its operation t o be defensible. 

Other member s hoped an d believed that ther e would always be a 
role fo r th e tor t system , whateve r happene d t o no-faul t provision . 
They would argue that tort would remain uniquely well equipped fo r 
compensating th e wides t possibl e rang e o f th e particula r losse s 
suffered b y a  give n individual ; tha t despit e th e rol e o f liabilit y 
insurance, tor t woul d continu e t o embod y th e sociall y valuabl e 
principle that , wher e a  perso n negligentl y o r intentionall y cause d 
injuries to another, amends should be made for the consequences of 
his fault; and that the continued existence of tort, would, of itself, be 
some safeguard agains t a  system of tota l dependence on the State. 

There were yet other members who took the view that, in the light 
of al l the uncertainties, i t would be best to wait unti l it was possible 
to asses the social and practica l consequences of thei r proposals , in 
particular the road scheme, before trying to judge, even in principle, 
in which direction i t would be appropriate t o move next. 

"But speculatio n about the future takes us well beyond our terms 
of reference" , conclude s th e Commission . "W e hav e tried t o dea l 
with some of the most urgent problems which relate to compensation 
for death and personal injuries; and to provide a vantage point fro m 
which a number o f possible routes into the future coul d be mapped 
out. O n most o f wha t w e propose we are agreed" . 

Pre-release preparation for jailed drug addicts 
The Workin g Grou p o n Treatmen t an d Rehabilitatio n o f th e 
Advisory Counci l o n th e Misus e o f Drug s i n it s repor t o n "Dru g 
Dependants withi n th e Priso n Syste m i n Englan d an d Wales " has 
urged th e prope r preparatio n fo r jaile d dru g addict s befor e bein g 
released if they are not to lose the value of enforced withdrawa l and 
therapy in prison. The Report notes that "one of the great hazards of 
insufficiently prepare d releas e i s tha t th e ex-dru g dependan t wil l 
immediately go back to taking drugs". 
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The expressio n "dru g dependants " i s use d t o describ e al l thos e 
persons who are received int o custody , includin g those remanded i n 
custody befor e tria l o r sentence , who , i n th e opinio n o f a  priso n 
medical officer , ar e dependan t upo n drug s (excludin g alcohol ) 
whether o r no t th e drugs ar e controlled b y the Misus e of Drug s Act 
1971 or are drugs controlled b y that Ac t to which the Notification o f 
Addicts Regulation s apply ; an d th e ter m "addict " refer s t o an y 
person whos e dru g misus e meet s th e criteri a fo r addictio n a s 
described i n th e Misus e o f Drug s (Notificatio n o f an d Suppl y t o 
Addicts) Regulation s 1973 . 

The recommendation s o f th e Workin g Grou p dea l wit h th e 
statistics o f suc h cases , thei r treatmen t an d rehabilitation . Th e 
Report note s tha t treatmen t i n priso n base d o n withdrawa l an d 
therapy i s ofte n adho c o r scarce . I t recommend s mor e therapeuti c 
units, greate r us e o f th e technique s utilise d b y th e Nationa l Healt h 
Service an d ai d fo r prisoner s o n reman d wh o ca n n o longe r us e 
addiction clinics . I n main , th e Workin g Grou p emphasise s o n th e 
importance o f preparatio n fo r release , that is , the need fo r adequat e 
arrangements t o be made fo r th e rehabilitation o f person s who hav e 
been treate d i n priso n fo r thei r drug-dependenc e whe n the y ar e 
released in order to ensure that the y do no t relaps e into drug-taking . 
According t o th e Report , on e i n te n addict s release d die s o f a n 
overdose withi n day s of freedom . 
The mai n recommendation s ar e a s follows — 

(i) Ther e shoul d b e adequat e pre-releas e preparatio n fo r al l 
prisoners dependen t o n drugs , startin g a t leas t on e month an d 
preferably thre e month s befor e discharge , an d tha t thi s 
preparation shoul d includ e instructio n o n th e effect s o f 
withdrawal an d abstinenc e o n tolerance . 

(ii) I n orde r t o improv e the opportunities fo r a n improve d syste m 
of after-care , th e Priso n Servic e shoul d allo w th e voluntar y 
drug agencie s easie r an d regula r acces s to th e prisons . 

(iii) Th e voluntar y agencie s unde r th e co-ordinatin g aegi s o f 
NACRO (Nationa l Associatio n fo r th e Care and Settlemen t o f 
Offenders) an d SCOD A (Standin g Conferenc e o n Dru g 
Abuse), an d i n co-operatio n wit h th e Priso n Service , shoul d 
explore th e possibilitie s o f creatin g togethe r a n organisatio n 
specifically devote d t o wor k wit h ex-dru g dependant s withi n 
prisons. 

(iv) I n orde r t o increas e th e opportunitie s fo r referra l fro m th e 
Prison Medica l Service , the voluntary agencies , the Probatio n 
and After-Care Servic e and the DTCs (Drug Treatment Centre ) 
should explor e the possibility of a  pilot therapeutic/supportiv e 
scheme fo r ex-dru g dependan t prisoner s o n releas e fro m a n 
existing priso n therapeuti c unit ; suc h a  schem e shoul d b e 
monitored wit h a  vie w t o developin g th e suppor t thereb y 
offered o n a  wide r scale . 
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(v) The relevant local statutory authorities, either directly or on an 
agency basis, should us e the opportunities provided b y recent 
legislation o r circular s to provide fund s t o supportiv e hostels 
and other housing opportunities for ex-prisoners with histories 
of dru g dependence . Th e DHS S (Department o f Healt h an d 
Social Security ) shoul d issu e a  circula r t o healt h an d socia l 
service authoritie s drawin g attentio n t o thes e ne w arrange -
ments and specifically their value in the provision of supportive 
housing for vulnerabl e groups . 

(vi) Existin g hostels including probation and bail hostels and those 
for ex-offenders shoul d start to accept ex-drug dependents and 
SCODA an d NACR O shoul d provid e th e staf f trainin g 
necessary to facilitat e suc h a development. 

(vii) Th e Priso n Servic e shoul d se t u p a  pilo t half-wa y hoste l 
attached t o a  prison with an existing therapeutic unit , fo r ex-
drug dependants on a pre-release basis, including opportunities 
for pre-releas e employment. 

(viii) Mor e training opportunities within the Training Opportunities 
Scheme ru n b y th e Employmen t Service s Agenc y shoul d b e 
made available to ex-dependent prisoner s on release. 

Reviews 
International Diges t o f Healt h Legislation , Vol . 30 , No . 3  (World 
Health Organization , Geneva : ix + 710 pp: Sw.fr.25-Sw.fr. 9 0 per 
volume) 

This Digest is published quarterly in two separate editions, English 
and French, and contains a selection of health laws and regulations 
and, fro m tim e to time, studies in comparative health legislation as 
well a s a  bibliographica l section . Officia l publication s an d othe r 
documents forwarde d b y Member States in fulfilment o f Article 63 
of the Constitution of the World Health Organization constitute the 
principal source of materia l fo r the Digest. Texts of legislation are, 
according to their general interest, reproduced or translated in full or 
in extract form , summarised , o r mentioned by their title. A subject 
index is published after th e issue of the last number in each volume. 

This issue reproduces the comparative survey by Rebecca J. Cook 
and Bernar d M . Dicken s o f abortio n law s i n Commonwealt h 
countries prepared fo r the Commonwealth Secretaria t an d included 
in the Secretariat' s publicatio n Three  Studies of Abortion  Laws  in 
the Commonwealth  [reviewe d b y Lesle y Vic k a t (1979 ) 5  C.L.B . 
581]. 
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Law and Planned Parenthood b y John M . Paxma n (Internationa l 
Planned Parenthood Association , London : 116pp. : £3.00) 

The autho r explain s tha t th e Handboo k i s designe d t o infor m 
family planners, in a general way, about what the law has to say on 
subjects linke d t o famil y planning , t o look briefl y a t th e ways law 
restrains th e developmen t o f famil y plannin g programmes , t o 
explore the various imaginative approaches which have been adopted 
around th e worl d t o eliminate , overcom e o r avoi d thes e restraint s 
and to see how the law has been utilised to make freedom of choice in 
family planning matters possible. The emphasis is on working within 
the law by using known legal techniques, but the task of challenging 
and reforming the law is not ignored. On the whole, the Handbook is 
essentially a positive exercise which perceives the law as a facilitato r 
rather than an inhibitor. The Handbook itsel f should be treated as a 
source book fo r idea s rather than a  definitive treatise . 

Chapters dea l wit h lega l an d polic y aspect s o f contraceptiv e 
information an d services ; voluntar y sterilizatio n an d th e law ; 
pregnancy terminatio n an d th e law ; expandin g th e role s o f healt h 
and auxiliar y personne l i n famil y planning ; fertilit y regulatio n 
information an d services for the adolescents; changing the status of 
women through law. A selected bibliography is included. 

Three Studies of Abortion Laws in the Commonwealth by Mostyn P. 
Embrey, Victor Tunkel, Rebecc a J . Coo k and Bernard M . Dickens 
(Commonwealth Secretariat , London . 18 3 pp. £3.00 incl . postage ) 
reviewed by Lesley Vick. 

As noted in the preface to this valuable publication, medical tech-
nology in relation to family planning and the medical termination of 
pregnancy has in recent years outstripped the provisions of the law in 
many countries . I n recognitio n o f this , th e Thir d an d Fourt h 
Commonwealth Medical Conferences, in 1971 and 1974 respectively, 
recommended tha t th e Commonwealt h Secretaria t shoul d gathe r 
information o n the subjec t an d stud y the legal and ethica l aspects. 
Accordingly, thre e separat e paper s wer e commissione d b y th e 
Secretariat an d table d a t th e meetin g o f Commonwealt h La w 
Ministers i n Augus t 197 7 and late r a t th e Commonwealth Medica l 
Conference i n November 1977 . Now published a s Three  Studies of 
Abortion Laws  in  the  Commonwealth,  th e repor t i s intende d t o 
provide governments with information which may be of assistance in 
reviewing existin g legislatio n an d considerin g change s t o tha t 
legislation. 

The present stat e of abortion laws , including recent changes, was 
surveyed in  5 3 nationa l an d provincia l jurisdiction s withi n th e 3 6 
countries of the Commonwealth and in a number of associated states 
and dependencies. The information wa s analysed by the then Hea d 
of th e La w Programm e o f th e Internationa l Planne d Parenthoo d 
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Federation (LP.P.F. ) an d Professo r Bernar d Dickens , Facult y o f 
Law o f th e Universit y o f Toronto , i n consultation wit h th e Medica l 
Adviser an d th e Lega l Divisio n o f th e Commonwealt h Secretariat . 
The two companion papers , prepare d b y Mostyn P . Embrey , M.D. , 
F.R.C.S., F.R.C.O.G . o f the Nuffield Departmen t o f Obstetrics and 
Gynaecology, Joh n Radcliff e Hospital , Oxfor d an d Victo r Tunkel , 
Lecturer i n La w a t th e Universit y o f London , dea l wit h medica l 
developments an d lega l initiative s respectively . 

In thei r paper , " A Surve y o f Abortio n Law s i n Commonwealt h 
Countries'*, Miss Cook an d Professo r Dicken s show that mos t of th e 
Commonwealth countrie s inherite d thei r law s fro m th e Englis h 
Offences Agains t th e Perso n Ac t o f 186 1 and Englis h commo n la w 
tradition. Th e English imprin t ha s not been exclusive, however, sinc e 
countries suc h a s Malaysi a hav e bee n influence d b y Islami c law , 
while other s fi t int o th e Roman-Dutc h commo n la w tradition . A 
number o f countries also retain the influence and jurisdiction o f thei r 
indigenous customar y law . Thu s law s i n Commonwealt h countrie s 
range from apparen t tota l prohibition to abortion on request, despit e 
their common heritage . The word "apparent' ' i s significant, becaus e 
the surve y show s tha t few , i f any , Commonwealt h countrie s ar e 
ready t o recognis e d e jur e th e decriminalisatio n o f medicall y con -
ducted abortio n tha t ha s occurre d d e facto . Th e repor t say s tha t 
medical advance s an d socia l attitude s hav e rendere d abortio n saf e 
and mor e widel y acceptable , s o tha t th e atmospher e o f crim e ha s 
largely been removed. Abortion contro l is passing out of the realm of 
criminal law and into the realm of welfare law, which includes femal e 
health an d fertilit y control . Legislatio n base d o n socia l justice , 
aiming t o extend equa l right s to health car e to the poor , ma y be par t 
of a  social policy programme encompassing more than the enactment 
of legislation . I n thi s context , abortio n ma y not b e the central focu s 
but a  residual par t o f a  fertility contro l programme giving priority t o 
family lif e educatio n an d instructio n i n contraceptiv e methods . 

There ar e variou s societa l pressure s likel y t o lea d t o th e inclusio n 
of abortio n i n a  wide r health-car e setting . I t ha s bee n foun d 
repeatedly tha t legislatio n attachin g sanction s t o abortio n doe s no t 
prevent it , thoug h poore r wome n ma y b e denie d acces s t o saf e 
medical procedures . Th e tren d toward s equa l opportunit y fo r 
women i s making government s cognisan t o f thei r specia l need s and , 
based on current developments , the report predict s that th e claims of 
women wil l lea d t o ne w thinkin g an d ne w law s wit h a  subsequen t 
impact upo n thei r statu s withi n society . 

The repor t comment s tha t th e evolutio n o f abortio n la w ma y b e 
seen t o follo w a  cours e movin g fro m a  prohibitiv e basi c la w t o 
developed law , b y mean s o f a  cour t rulin g o r a n administrativ e 
declaration, an d o n t o a n advance d la w statin g ground s an d con -
ditions o f lawfu l abortion . Onc e th e scop e o f permitte d abortio n i s 
defined, th e justificatio n fo r a  separat e abortio n la w ma y weake n 
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and i t ma y b e assimilated int o th e general la w governing healt h an d 
welfare. I t is noted tha t legalisin g abortion doe s not necessarily mak e 
resources availabl e fo r i t an d unles s service s whic h hav e bee n mad e 
legal in theory ar e mad e availabl e i n practice , th e tol l upon women' s 
lives fro m illega l abortion s wil l no t b e reduced . 

Apart fro m th e analysis of lega l developments, the survey includes 
summaries o f th e Lane , Badgle y an d McMulli n reports ; thre e table s 
showing a ) th e lega l indication s fo r abortio n i n th e variou s juris -
dictions, b ) whe n an d b y who m a n abortio n ma y b e performed an d 
c) the current governmen t move s to assess their law s and th e changes 
proposed b y governmen t an d non-governmen t agencies ; thre e 
Commonwealth statute s an d a  sampl e Medica l Terminatio n o f 
Pregnancy Bil l (wit h commentary ) whic h coul d b e adapte d t o 
become la w i n al l Commonwealt h countries . Th e wealt h o f dat a 
contained i n thi s repor t wil l undoubtedly prov e a s usefu l t o govern -
ments, an d others , a s th e author s hope . B y identifyin g th e variou s 
factors tha t thos e plannin g chang e ma y nee d t o consider , indicatin g 
how individua l jurisdiction s hav e responde d t o particula r issue s an d 
showing ho w certain law s have been foun d t o operate th e repor t wil l 
assist governments to respond t o their individua l need s and pressure s 
in th e ligh t o f knowledg e an d experience . 

In his paper, "Development s i n Medical Technologies fo r Fertilit y 
Regulation an d Their Implication s fo r Medica l Legislation" , Mosty n 
P. Embre y expresse s concer n tha t abortio n law s have no t kep t pac e 
with medica l development s an d thinking . Th e onc e clea r differenc e 
between contraception an d abortio n ha s blurred due to modern tech -
niques o f fertilit y control . Mos t abortio n law s wer e base d o n th e 
understanding tha t conceptio n take s plac e a t th e momen t o f th e 
union o f th e sper m an d th e ovu m bu t medica l scienc e toda y define s 
conception differently . Furthermore , th e newe r method s o f 
pregnancy interceptio n take s plac e a t th e ver y earlies t stage s o f 
pregnancy, bot h befor e an d after implantatio n i s complete. The legal 
status o f menstrua l regulatio n (b y vacuu m aspiratio n o r prosta -
glandins) need s clarificatio n an d th e ambiguitie s ar e inadequatel y 
resolved b y restrictiv e abortio n statutes . Futur e development s o n 
post-coital steroid s (th e "morning-after " pill ) an d severa l othe r 
methods whic h ar e bein g researched—notabl y biochemica l blockin g 
of hormon e pathway s an d immunisatio n agains t hormone s whic h 
suppresses fertilit y fo r a  period and causes subsequent pregnancie s t o 
end i n abortion—presen t furthe r lega l problems . A s th e autho r 
notes, thes e recen t development s hav e implications o f moral , ethica l 
and lega l importanc e an d wil l necessitat e a  reappraisa l o f th e law . 

Mostyn Embrey' s vie w i s supported b y Victo r Tunke l i n hi s pape r 
"The La w Against Famil y Planning : A Commonwealth Survey" . H e 
states unequivocall y tha t "th e la w is antiquated an d largel y ignored , 
but i t remain s th e la w an d threaten s t o obstruc t th e ne w F.P . 
methods no w bein g developed.. . present da y famil y plannin g 
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practice, howeve r ethica l medicall y an d desirabl e socially , i s 
increasingly movin g int o th e lin e o f fir e o f th e crimina l law" . I n 
referring t o th e newe r method s o f pregnanc y interceptio n an d dis-
planting discussed by Mostyn Embrey, Mr. Tunkel finds the laws in 
the Commonwealth interpretabl e i n two ways. Some restrict famil y 
planning whil e others , mainl y throug h administrativ e provisions , 
actively promot e it . I n general , however , eve n th e latte r typ e i s so 
imprecise and vagu e that the y ar e unhelpfu l an d coul d b e trouble-
some t o medica l practitioners . Conversely , o f course , law s whic h 
seem t o restric t ar e ofte n unenforceable . Havin g identifie d thes e 
problems, th e pape r the n canvasse s som e suggestion s fo r reform . 
Apart from complete decriminalisation, the possibility of legalisation 
by referenc e t o a  numbe r o f factors , includin g th e stag e o f 
pregnancy, th e mean s used , th e practitione r an d function , i s dis-
cussed. These possibilities, and legalisation through lack of evidence, 
are no t see n by the author a s likely to suffice i n isolation . A  com-
bination of approaches, varied according to the present and foresee -
able needs of a  particular country , seem s most desirable . I n noting 
that i t i s doubtfu l whethe r ther e i s an y Commonwealt h countr y 
where post-conceptive family planning is not already being practised, 
Mr. Tunkel reiterate s the view that run s through the three papers— 
"Forward-looking family planning policy needs positive help from a 
forward-looking law" . 

Lesley Vick 

The law and mental health: harmonizing objectives by W. J. Curran 
and T. W. Harding (World Health Organisation, Geneva : 16 1 pp.). 

This report , whic h wa s originally publishe d i n th e International 
Digest of Health Legislation, is concerned with ways in which the law 
can b e use d t o promot e mor e effectiv e an d human e response s t o 
mental disorders . A large number of countries are surveyed, guide-
lines develope d fo r th e assessmen t o f existin g legislation , an d a n 
account give n of alternativ e approaches which i t i s hoped wil l gen-
erate fresh thinkin g and creative drafting i n future legislation . 

New abortion law 
The World Health Organisation's translation of Italy's new abortion 
law, on e of th e mos t libera l in Western Europe , i s available in the 
June 197 8 issue of Law File, published by the International Planned 
Parenthood Federation , 18-2 0 Lowe r Regen t Street , Londo n 
SW1Y 4PW, Unite d Kingdom . Law  File, which appear s regularly , 
records development s aroun d th e worl d i n th e fiel d o f famil y 
planning an d relate d issue s (e.g . statu s o f women , mother s an d 
children, primar y healt h care etc.). 
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Beyond the interests of the child by Joseph Goldstein, Anna Freud 
and Albert J. Solnit (Macmillan Publishing, New York: xiv + 170 pp: 
$2.45). 
The book examines child placement and child-parent relationships 
and sets out guidelines and their implications for laws concerning the 
placement of children. It culminates in the following model statute, 
for which the remainder of the book serves as a commentary— 

ARTICLE 10.  DEFINITIONS 

PARA. 10. 1 BIOLOGICA L PARENT S 
The biologica l parent s ar e thos e wh o physicall y produc e th e child . 

PARA. 10. 2 WANTE D CHIL D 
A wante d chil d i s one wh o receive s affectio n an d nourishmen t o n a 
continuing basis from a t leas t one adult and who feels that he or she is 
and continue s to be valued b y those wh o take care of him or her . 

PARA. 10. 3 PSYCHOLOGICA L PAREN T 
A psychologica l paren t i s one who , on a  continuing day-to-day basis , 
through interaction , companionship, interplay , an d mutuality , fulfill s 
the child' s psychologica l need s fo r a  parent , a s wel l a s th e child' s 
physical needs . Th e psychologica l paren t ma y b e a  biologica l 
(Para. 10.1) , adoptive, foster , o r common-law (Para . 10.4 ) parent, o r 
any othe r person . Ther e i s no presumptio n i n favour o f an y o f thes e 
after th e initia l assignmen t a t birt h (Para . 20) . 

PARA. 10. 4 COMMON-LAW PARENT-CHILD RELATIONSHI P 
A common-la w parent-chil d relationshi p i s a  psychologica l paren t 
(Para. 10.3)—wante d child (Para. 10.2 ) relationship which developed 
outside o f adoption , assignmen t b y custod y i n separation o r divorc e 
proceedings, o r th e initia l assignmen t a t birt h o f a  child t o his or he r 
biological parent s (Para . 20.1) . 
PARA. 10. 5 CHILD' S SENS E O F TIM E 
A child' s sense of time is based on the urgency of his or her instinctua l 
and emotiona l need s and thus differs fro m a n adult's sense of time, as 
adults ar e bette r abl e t o anticipat e th e futur e an d thu s t o manag e 
delay. A  child' s sense of time changes as he or she develops. Interval s 
of separatio n betwee n paren t an d child tha t would constitute import -
ant breaks in continuity at one age might be of reduced significance at a 
later age . 
PARA. 10. 6 LEAS T DETRIMENTAL AVAILABL E ALTERNA -
TIVE 
The leas t detrimental availabl e alternative i s that child placement an d 
procedure fo r chil d placemen t whic h maximizes , i n accor d wit h th e 
child's sens e o f tim e (Para . 10.5) , th e child' s opportunit y fo r bein g 
wanted (Para . 10.2 ) an d fo r maintainin g o n a  continuous , uncon -
ditional, and permanent basis a relationship with at least one adult who 
is or wil l become th e child's psychologica l paren t (Para . 10.3) . 

ARTICLE 20.  INITIAL  PLACEMENT 

PARA. 2 0 PLACEMEN T O F CHIL D 
At birth , a  chil d i s place d wit h hi s biologica l parent s (Para . 10.1) . 
Unless other adults assume or are assigned the role, they are presumed 
to becom e th e child' s psychological parent s (Para . 10.3) . 
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ARTICLE30. INTERVENTION  TO  ALTER A  CHILD'S  PLACE-
MENT 

PARA. 30. 1 STAT E POLIC Y O F MINIMIZIN G DISRUPTIO N 
It i s th e polic y o f thi s stat e t o minimiz e disruption s o f continuin g 
relationships betwee n a  psychologica l paren t (Par a 10.3 ) an d th e 
child. Th e child' s developmental need s are bes t served b y continuing 
unconditional an d permanen t relationships . Th e importanc e o f a  re -
lationship's duratio n an d th e significanc e o f a  disruption' s duratio n 
vary wit h th e child' s developmental stage . 

PARA. 30. 2 INTERVENO R 
An interveno r i s any perso n (includin g th e state , institution s o f th e 
state, biologica l parents, and others) who seeks to disrupt a continuing 
relationship betwee n psychologica l paren t (Para . 10.3 ) an d chil d o r 
seeks t o establis h a n opportunit y fo r suc h a  relationshi p t o develop . 
Upon suc h interventions the court's decision mus t secure for the child 
the leas t detrimenta l availabl e alternativ e (Para . 10.6) . 

PARA. 30. 3 BURDE N O N TH E INTERVENO R 
A chil d i s presumed t o b e wante d (Para . 10.2 ) i n hi s o r he r curren t 
placement. I f th e child' s placemen t i s to b e altered , th e intervenor , 
except i n custod y dispute s i n divorc e o r separation , mus t establis h 
both: 
(i) tha t th e child i s unwanted, and 

(ii) tha t the child'scurrent placement is not the least detrimental avail-
able alternativ e (Para . 10.6) . 

In custody disputes in divorce or separation, th e intervenor, tha t is the 
adult seekin g custody , mus t establis h tha t h e o r sh e i s th e leas t 
detrimental availabl e alternativ e (Para . 10.6) . 

PARA. 30. 4 CHILD'S PART Y STATU S 
Whenever a n interveno r seek s t o alte r a  child' s placemen t th e chil d 
shall b e made a party to the dispute. The child shall be represented b y 
independent counsel . 

PARA. 30. 5 FINA L UNCONDITIONA L DISPOSA L 
All placements shall be unconditional and final , tha t is , the court shal l 
not retai n continuin g jurisdictio n ove r a  parent-chil d relationshi p o r 
establish o r enforce suc h condition s a s rights of visitation . 

PARA. 30. 6 TIMEL Y HEARIN G AN D APPEA L 
Trials an d appeal s shal l b e conducted a s rapidl y a s i s consistent wit h 
responsible decisionmaking . Th e cour t shal l establish a  timetable fo r 
hearing, decision , an d revie w o n appea l which , i n accor d wit h th e 
specific child' s sense of time (Para . 10.5) , shall maximize th e chances 
of al l intereste d partie s t o hav e thei r substantiv e claim s hear d whil e 
still viable, and shal l minimize the disruption o f parent-child relation -
ships (Para . 30.1) . 

Australia Lega l an d Socia l Aspect s o f Huma n Artificia l Insemination : a 
bibliography of items written after 1970 compiled by Roy Jordon (13 
PP.) 

This bibliography containin g a  listing of books , journal articles , 
and newspaper and magazine articles (223 items) has been published 
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by, an d i s availabl e from , th e Australia n Attorney-General' s 
Department, Canberra . 

The Second Symposium on Law and Justice in the Australian Capital 
Territory 

The paper s fro m th e Symposiu m hel d i n Canberra, Australia , i n 
March 197 7 hav e no w bee n publishe d an d ar e availabl e fro m th e 
Symposium Convenor , Mr . J . K . Bowen , Assistan t Crow n Pros -
ecutor, 4t h Floor , QANTA S House , Londo n Circuit , Canberra , 
A.C.T. 2601 . 

The paper s includ e — 
(i) problem s associate d wit h the institutio n an d conduc t o f pros-

ecutions in the Australian Capital Territory, by K. E. Enderby , 
QC; 

(ii) th e conduc t o f prosecution s i n th e Australia n Capita l Terri -
tory, b y A . J . Oldroyd ; 

(iii) blin d justice : a n exercis e i n pres s censorshi p b y Australia' s 
economic-legal system , by Ia n Mathews ; 

(iv) freedo m o f informatio n v . privacy, b y Mr. Justic e Kirby ; 
(v) th e rol e o f th e psychiatris t i n th e crimina l trial , b y 

A. A . Bartholomew ; 
(vi) a n examination o f the laws of the Australian Capital Territory 

and proposal s fo r reform , b y Mr. Justic e Blackburn ; 
(vii) refor m o f th e investigatio n an d tria l o f rape , b y H . Coonan ; 

(viii) th e impact of legalised casinos in Canberra, by J. McCrudden ; 
(ix) th e rol e o f th e ombudsman , b y Sen. Joh n Knight . 

Deterrence an d th e drinkin g drive r b y Roma n Tomasi c (La w 
Foundation o f Ne w Sout h Wales ; 77 +  xii i pp). 

The pape r re-examine s a  majo r socia l proble m an d attempt s t o 
determine whethe r i t i s possibl e t o classif y th e drinking-drivin g 
population an d s o establis h ho w particula r driver s o r group s o f 
drivers will respond t o the threat an d the imposition o f punishment , 
and nex t t o non-punitive measures . I t also argues that the problem s 
of many drinking drivers should be defined a s community and health 
problems rathe r tha n a s traffic problems , and tha t th e diversionar y 
approach t o offender s i s mor e appropriat e an d mor e likel y t o b e 
successful a s a  deterren t tha n wholl y punitiv e measures . 

Drugs, alcoho l an d communit y contro l b y Roma n Tomasi c (La w 
Foundation o f New Sout h Wales ; 248 pp). 

Two studies in this series have been noted a t (1977) 3 C.L.B. 334, 
namely Deterrence  and  the  drinking  driver  an d Bail  and  pre-trial 
release—strategies and  issues.  This, the third, brings together a  wide 
range of materials to illustrate Australian approache s to alcoholis m 
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and dru g dependenc e an d contrast s thes e wit h development s cur -
rently takin g plac e t o refor m lega l systems , particularl y withi n th e 
U.S.A. Th e autho r see s a need fo r greater community involvemen t 
in alternative s neede d t o replac e thos e aspect s o f th e lega l syste m 
which hav e apparentl y faile d t o respond adequatel y t o the needs of 
individual alcoholic s and dru g users . 

Family plannin g an d th e la w (2n d edition ) b y H . A . Finla y an d 
J. E . Sihombin g (Butterworth s Pt y Ltd , Australia : xi i +  22 8 pp) . 

The boo k review s Australia n legislation , bot h Stat e an d Federal , 
on th e distributio n an d marketin g o f contraception , abortion , 
sterilisation, adoption , artificia l insemination , embyr o trans -
plantation an d fertilit y drugs . 

Since th e firs t editio n appeare d ther e ha s bee n th e comprehensiv e 
symposium o n "  Family plannin g an d th e law " hel d i n Sydney , an d 
the author s hav e include d th e paper s fro m thi s i n th e second hal f o f 
the book , addin g t o it s breadth , interes t an d usefulness . 

Canada Psychiatr y an d th e Judicia l Process : A  Bibliograph y compile d b y 
Robert J . Menzie s (Centr e o f Criminology , Universit y o f Toronto : 
55 pp: $2.50 ) 

This bibliograph y was  compiled a s a  component o f a  larger stud y 
on th e Mentall y Disordere d Offender , conducte d fo r th e Canadia n 
Department o f Justic e b y Dr . Christophe r D . Webster . Upo n a 
preliminary surve y o f th e literature , i t becam e apparen t tha t fe w 
attempts ha d bee n mad e to accumulate an d classif y th e bourgeonin g 
research i n the field o f forensi c psychiatry . The area cross-cuts such a 
wide spectru m o f discipline s an d orientation s tha t read y acces s t o 
relevant researc h dat a i s often impossible . Th e Centr e i s attemptin g 
to bridg e tha t ga p b y mean s o f thi s bibliography . 

Subject area s includ e genera l paper s o n polic y an d legislation ; 
studies o f psychiatri c remands ; th e rol e o f th e psychiatris t i n 
determining fitnes s (competency ) an d insanit y (crimina l 
responsibility); issue s relatin g dangerousnes s t o menta l illness ; an d 
considerations o f ethic s an d civi l liberties . 

The Silen t System : A n Inquir y int o Prisoner s wh o Suicide : a n 
Annotated Bibliograph y by Brian E. Burtc h an d Richar d V . Ericso n 
(Centre o f Criminology , Universit y o f Toronto : 11 3 pp: $5.00 ) 

It i s generally know n tha t th e rat e o f suicid e i n pena l institution s 
exceeds tha t o f th e genera l population . Notwithstandin g substantia l 
media coverage on prisoner suicide s as well as renewed academic and 
clinical interes t i n th e predictio n an d preventio n o f inmat e suicide , 
this subjec t ha s remaine d largel y unexplored . 

This repor t i s th e first  majo r stud y o f prisone r suicide s i n 
Canadian pena l settings . I t i s base d upo n a n officia l documen t 

316 



analysis o f 9 6 inmates wh o committe d suicid e i n fou r maximum -
security penitentiarie s betwee n 195 9 and 1975 . Background demo -
graphic factors, offence history, length of confinement, stage of con-
finement, locatio n i n prison , an d previou s psychiatri c histor y o f 
these inmates are considered. Where possible, the suicide sample is 
compared on these characteristics with a sample of 1,38 3 inmates in 
four maximum-securit y penitentiarie s in 1977 . Official response s to 
distressed inmate s ar e appraise d i n term s o f emergenc y measures , 
clinical resources , and adequacy of pos t mortem investigations . An 
annotated bibliography briefly reviews selected books and articles on 
inmate suicide. 

The Canadia n Patient s Boo k o f Right s b y Lorn e £ . Rozovsk y 
(Doubleday Canada Ltd : $8.95 paperback, $14.9 5 hardback) 

The publication is a comprehensive consumer's guide to Canadian 
Health La w containing all the information neede d to secure a good 
medical car e o r t o dea l wit h difficul t medica l situations . Topic s 
covered includ e a  Patients ' Bil l o f rights ; hospita l insuranc e an d 
medical care ; th e right s t o a  docto r o f one' s choice ; consen t t o 
treatment; standar d o f car e and negligence ; who is responsible fo r 
whom?; the patient's property; medical records and confidentiality ; 
abortions; mental illness and communicable disease; death; after you 
are gone; what do we mean by law?; why do patients sue? ; and to 
whom do you complain? 

Canadian Hospita l La w 2nd Edition by Lorne Rozovsky (Canadian 
Hospital Association , Ottawa: $Can . 12) 

This work, by one of Canada' s leading authorities on health law, 
contains u p t o dat e informatio n o n healt h car e la w i n Canada . 
Topics covered include : the lawyer; responsibility t o a patient; con-
sent t o treatment ; negligence ; privilege s o f medica l staff ; patients ' 
records; medica l terminatio n o f pregnancy ; th e patient' s property ; 
transplants and huma n tissues ; wills. 

Canadian Law Reform Commission publications 
A numbe r o f reports , workin g paper s an d studie s o f th e La w 

Reform Commissio n of Canada are available, free o f charge, from 
the Canadia n La w Refor m Commissio n (13 0 Alber t St , Ottaw a 
Ontario K1A 0L6). 

The publications include — 
(i) La w Reform Commission' s Fifth Annua l Report 1975-197 6 

(Cat. No. J31-1976); 
(ii) Limit s o f crimina l law , Workin g pape r No . 1 0 (Cat . No . 

J32-1/10-1975); 
(iii) Imprisonmen t an d release , Workin g No . 1 1 (Cat . No . 

J32-1/11-1975); 
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(iv) Th e crimina l proces s an d menta l disorder , Workin g Pape r 
No. 1 4 (Cat. No . J32-1/14-1975) ; 

(v) Commission s o f inquiry , Workin g Pape r No . 1 7 (Cat . No . 
J32-1/17-1977); 

(vi) Federa l court , Workin g Pape r No . 1 8 (Cat . No . 
J32-1/18-1977); 

(vii) Evidence , Repor t t o Parliamen t (Ca t No . J31-15/1975) ; 
(viii) Guideline s o n disposition s an d sentencin g i n th e crimina l 

process, Repor t t o Parliamen t (Cat . No . J31-16/1975) ; 
(ix) Ou r crimina l law , Repor t t o Parliamen t (Cat . No . 

J31-19/1976); 
(x) Expropriation , Report to Parliament (Cat. No. J31 -17/1976); 

(xi) Menta l disorder in the criminal process, Report to Parliament 
(Cat. No . J31-18/1976) ; 

(xii) Famil y law , Repor t t o Parliamen t (Cat . No . J3 1 -20/1976); 
(xiii) Sunda y observance , Repor t t o Parliamen t (Cat . No . 

J31-21/1976); 
(xiv) Th e Immigratio n Appea l Board , Administrativ e La w Serie s 

Study Paper s (Cat . No . J32-3/13) ; 
(xv) Th e Atomi c Energ y Contro l Board , Administrativ e La w 

Series Stud y Paper s (Cat . No . J32-3/15) ; 
(xvi) Th e parol e process , Administrative La w Series Study Paper s 

(Cat. No . J32-3/14) ; 
(xvii) Unemploymen t Insuranc e Benefits , Administrativ e La w 

Series Stud y Paper s (Cat . No . J32-3/16) . 

Sri Lank a Lega l Dimension s o f Populatio n Dynamics : Perspectives fro m Asi a 
by D . C . Jayasuriy a (Associate d Educationa l Publishers , Sr i Lanka : 
174 pp. ) 

Population polic y an d developmen t problem s i n th e Asi a regio n 
have receive d considerabl e attentio n fro m demographer s an d socia l 
scientists, bu t informatio n o n th e lega l aspect s o f populatio n 
dynamics an d comparativ e survey s hav e largel y bee n lacking . Thi s 
book i s intende d t o fil l thi s voi d b y analysin g salien t aspect s an d 
taking example s fro m selecte d countrie s i n th e region . 

Narcotics an d drug s i n Sr i Lanka : socio-lega l dimension s b y 
D. C . Jayasuriy a (Associate d Educationa l Publishers , Moun t 
Lavinia, Sr i Lanka : 21 9 pp) . 

The boo k trace s th e historica l developmen t o f th e la w an d o f 
control mechanism s relatin g t o narcotic s an d drug s i n thei r social , 
economic an d politica l perspectives . 
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Uganda Th e Venera i Disease s Decree 197 7 (published b y the Law Refor m 
Commission, Ministry of Justice, Kampala, Uganda: 12 pp: Shs. 5) 

An explanatio n t o the public of a  measure t o combat sexually -
transmitted diseases . 

United Suicid e guide 
Kingdom A  30-page booklet titled "Guide to Self-deliverance'' detailin g five ways 

to commit painles s suicide has been compiled b y EXIT, th e Society fo r 
the Righ t t o Di e wit h Dignit y o r th e voluntar y euthanasi a group . I t 
contains a  great dea l o f informatio n specificall y aime d a t ensurin g that 
those who attempt t o kill themselves do so efficiently. Controvers y over 
its publication , whic h accordin g t o th e Societ y woul d b e availabl e t o 
people who have been members of EXIT for three months, led to a split 
in the 9,000 membership. 

The argumen t i n favou r o f it s availabilit y i s based , first , o n th e 
principle of "th e righ t t o die" and, second , tha t i f a person has already 
decided t o put an end t o hi s life, h e should b e entitled t o the necessary 
information o n how to go about hi s self-destructive ac t so as to achieve 
certain success . That philosoph y suppose s tha t peopl e who contemplate 
suicide to do calmly and dispassionately, taking all factors for and against 
into consideration, an d coming to the conclusion that , o n balance, they 
would prefer t o be dead rather than alive. 

Those opposed t o it s publication argu e tha t suicid e i s more often a n 
irrational act and emphasise its dangers if it gets into the hands of persons 
suffering fro m a  temporar y o r pathologica l emotiona l distress , thu s 
resulting in unnecessary deaths. 

The booklet has been published in Scotland after EXI T members were 
told the y woul d no t b e breakin g th e law . I n England , however , th e 
executive committe e decide d agains t publicatio n afte r bein g tol d ther e 
would be a risk of committee members being prosecuted for contravening 
the Suicid e Ac t 1961 , which make s i t a n offence , punishabl e wit h 1 4 
years' imprisonment , t o ai d o r abe t a  suicide . I n 1961 , attempting t o 
commit suicide ceased t o be a crime, but aiding and abetting another to 
take his or her life however, has remained an offence, punishabl e with up 
to 1 4 years ' imprisonmen t (althoug h n o sentenc e approachin g tha t 
severity has in fact bee n imposed). 

The Human Rights Review (Oxford Universit y Press in association 
with the British Institute of Human Rights : twice yearly: edited by 
J. E . S . Fawcett) 

Since w e note d th e firs t appearanc e o f thi s journa l [a t (1976 ) 
2 C.L.B. 469] , the issue s for Autum n 197 6 and Spring 197 7 have 
appeared. These have perceptively broadened the areas of interest, 
and the journal has quickly assumed a major place in human rights 
literature 

Items noted in these issues include parliamentary privilege; Race 
Relations Board ; ombudsman ; consen t t o abortion ; priso n rules ; 
congenital disabilities ; computerise d dat a banks ; psychiatri c 
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detention; deserters ; remand ; defamation ; privacy ; polic e power ; 
Community Land Act ; inheritance; insurance; press freedom; trad e 
union rights ; employmen t protection ; defenc e counsel ; capita l 
punishment; immigratio n officers ; militar y discipline ; indecency ; 
sterilisation; electroni c surveillance ; se x education ; homosexual s 
and th e young ; incitemen t t o disaffection ; sho p stewards ; an d 
appeals agains t deportatio n orders . 

Articles includ e 'Th e la w an d fundamenta l right s i n the Unite d 
Kingdom: th e la w and th e British constitution "(Anthony  Lester)", 
Protection o f huma n right s "(U.K.  Home  Secretary)",  U N an d 
Human Right s i n Chile " (Felix  Ermacora),  an d "Th e Europea n 
Convention o n Huma n Rights , Articl e 32 : wha t i s wrong? " 
(Anthony Morgan). 

Documents reproduce d includ e individua l an d socia l rights  a s 
described an d protecte d i n th e Constitutio n o f Greece ; th e U N 
Declaration o n Protectio n fro m Torture ; the reservations and inter -
pretative statement s on behal f o f the Unite d Kingdo m i n respect of 
the Internationa l Covenan t o n Civil and Politica l Rights ; and Presi -
dent Carter' s Executiv e Orde r t o regulat e th e foreig n intelligenc e 
agencies o f th e Unite d States . 

Influence o f Litigatio n o n Medica l Practic e edite d b y Cliv e Woo d 
(Academic Press , London : 21 5 pp: £10 20p). 
The boo k record s th e proceedings o f a  Conference hel d i n Londo n 
and jointl y sponsore d b y th e Roya l Societ y o f Medicin e an d th e 
Royal Societ y o f Medica l Foundatio n Inc . Participant s include d 
distinguished medica l practitioner s fro m bot h Britai n an d th e 
United States , prominent lawyers , and expert s i n the field o f healt h 
administration an d medica l insurance . The volume includes a précis 
of discussion s a s wel l as the tex t o f th e paper s presented . 

One aspec t o f th e enormit y o f th e proble m i s show n b y th e 
following figures : I n th e Unite d State s th e numbe r o f suit s file d 
alleging medica l malpractic e double d i n the five year s from 197 0 to 
1975 whil e th e averag e jur y awar d increase d si x time s ove r i n th e 
same period. At the same time some 36 per cent of the spiralling rise 
in th e cos t o f medica l car e ha s bee n attribute d t o th e cost s o f 
malpractice claims and suits . Yet for al l the millions of dollars spent 
in the malpractice area, recent estimates suggest that as little as 18 to 
20 per cent o f the tota l malpractice dollars actually reach an injure d 
patient. Howeve r 8 0 per cen t i s consumed b y the syste m itself—b y 
lawyers, insuranc e companies , an d exper t witnesses . 

This provoke d th e commen t tha t " a mor e unfortunat e syste m 
could no t hav e bee n devise d b y te n madme n o r te n la w professor s 
(which ma y be the equivalent ) working overtime fo r 20 years . . . I f 
we ar e t o dea l with th e problem s of both compensatin g th e patien t 
and eliminating the incompetent practitioner , we must do away with 
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the faul t syste m itself . Thi s mean s tha t w e mus t compensate th e 
patient o n a  no-faul t basi s fo r untowar d results . Thi s would no t 
prove extremely costly, since if we tripled the amount of money we 
are currentl y payin g to patients, we could stil l cut insuranc e pre-
miums b y approximatel y 4 0 per cent . A s fa r a s weeding out th e 
incompetent physician is concerned, this cannot be done by a tort or 
fault system , bu t mus t b e done b y a  vigorous system o f licensin g 
carried out by the medical profession itsel f to eliminate the incom-
petent physician. " 

In discussion on the paper, the point was made that New Zealand 
already has a no-fault pla n which seems to be working effectively . 

In the field of multiple drug therapy, an American consultant in a 
paper entitled "Is There a Standard of Care?" noted that physicians 
in the United States last year wrote about two billion prescriptions 
for some 22,000 drugs with information abou t side effects and toxic 
reactions well represented by a litany of warnings in the Physicians 
Desk Referenc e pharmicolog y tex t books , and the medica l litera -
ture. The chance recognition of unexpected drug interactions is slow 
and inefficient . 

Space preclude s a  ful l revie w o f thi s fascinatin g exchang e o f 
experience. The nagging doubt i n Britain i s noted—that litigatio n 
for negligenc e ma y b e a n America n expor t whic h wil l adversel y 
affect Britai n live s an d th e practic e o f medicin e i n tha t country . 
Plainly the British concer n i s also a Commonwealth concern . Fo r 
this reason, the volume could not be more relevant . 
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Announcements 
Coming Events 
13-18 Septembe r 1981—Th e Internationa l Congres s o n Drug s an d 
Alcohol, to be held at Jerusalem, Israel. Topics on the agenda include (a) 
the drug user: individual and systematic issues; (b) drugs, medicines and 
socially accepte d substances ; (c ) chemical coping and chemica l ecstasy : 
challenge t o religion , ethic s and society ; (d ) drug use/misuse : theories , 
facts and unresolved issues ; (e) drug use/misuse intervention: treatment , 
prevention an d education ; (f ) chemica l coping : individual , social , 
economic an d politica l issues ; (g ) dru g use/misus e research : 
methodologies, model s and strategies ; (h) ideological considerations ; (i) 
social pharmacology; (j ) th e interna l an d externa l environment o f dru g 
use/misuse; (k ) substanc e use ; (1 ) leisur e an d chemica l coping ; (m ) 
chemical control and human and societal functioning; (n) cultural aspects 
of chemical coping, literature, art , mass media. 
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