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Preface 

This volume contains the record o f the sixth i n a  series o f judicial colloqui a o n internationa l 
human right s norms, held i n Bloemfontein , Sout h Africa , fro m 3  to 5 September 1993 . Th e 
series bega n i n Bangalore , India , i n 1988 , wit h subsequen t meeting s hel d a t variou s 
Commonwealth venues : Harare , Zimbabw e (1989) ; Banjul , Th e Gambi a (1990) ; Abuja , 
Nigeria (1991 ) an d a t Ballio l College , Oxford , Englan d (1992) . 

In all, there were over 50 participants. Senio r Judges from sixtee n Commonwealth countrie s 
and th e Untie d State s o f Americ a joine d leadin g Sout h Africa n judge s an d jurist s a t th e 
colloquium, hosted b y the Hon Mr Justice Μ Μ Corbett , Chief Justic e of Sout h Africa . Th e 
list o f participants appear s a t page ix. . 

As o n previou s occasions , th e colloquiu m wa s concerne d wit h th e broa d them e o f th e 
domestic application o f internationa l huma n rights norms. Withi n this theme the colloquium 
concentrated o n discriminatio n (o n ground s o f bot h gende r an d race ) an d freedo m o f 
expression, matter s whic h ar e hig h amon g th e contemporar y concern s o f Sout h Africa n 
lawyers. Th e colloquiu m wa s hel d i n Sout h Afric a i n respons e t o th e wishe s o f a  broa d 
spectrum o f Sout h Africa n jurist s wh o welcome d th e opportunit y t o assis t th e transitio n 
process b y furtherin g informe d discussio n o n th e implementatio n an d applicatio n o f 
international huma n right s norm s amongs t th e Judiciar y an d senio r lawyers , wh o wil l b e 
called upo n to interpre t th e human right s provisions i n the ne w Sout h Africa n Constitution . 

The concludin g statemen t o f th e colloquium , referre d t o a s th e Bloemfontei n Statemen t o f 
1993, is reproduced a t page vi. Th e Statement reaffirm s th e principles accepted i n the earlier 
judicial colloqui a an d welcome s th e movemen t toward s a  non-racia l an d democrati c Sout h 
Africa wit h a  constitutio n whic h guarantee s th e protectio n o f fundamenta l huma n rights . 
Participants affirmed th e importance o f internationa l human rights law and comparative case 
law in the interpretation of national constitutions, and confirmed thei r belief that the provision 
of justice require s a  competent , independen t an d broadbase d judiciary . Th e principl e tha t 
public authoritie s ma y b e require d t o tak e affirmativ e actio n wher e necessar y t o achiev e 
equality an d t o addres s discrimination , an d mus t eliminat e indirec t a s wel l a s intentiona l 
discrimination wa s broadl y supported . Finally , participant s recognise d th e specia l 
responsibility o f judges to ensure the compliance b y al l branches o f government a t al l times 
with the legal principle s o f a  free society . 

The Bloemfontein colloquium , as with the preceding one s in the series, was organised jointly 
by th e Lega l an d Constitutiona l Affair s Divisio n o f th e Commonwealt h Secretaria t an d 
INTERIGHTS (th e International  Centr e fo r th e Lega l Protectio n o f Huma n Rights) , wit h 
funding b y a  consortiu m o f donor s comprisin g th e Britis h Oversea s Developmen t 
Administration (ODA) ; th e Kagis o Trust ; th e Canadia n Embass y Dialogu e Fun d an d th e 
British Counci l whos e generosit y i s gratefull y acknowledged . 

Legal &  Constitutional  Affairs  Division 
Commonwealth Secretariat 
January 1995 
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Judicial Colloquium o n the Domestic Application of 
International Huma n Rights Norms: 

Freedom of Expression and Non-Discriminatio n 
Bloemfontein, Sout h Afric a 

3 - 5 September 1993 

The Bloemfontein Statemen t 

1. Betwee n 3 - 5 September 1993 , a significant even t too k place in Bloemfontein, Sout h 
Africa, whe n for the first time senior judicial figures fro m aroun d the Commonwealt h 
and the Unite d State s o f Americ a joined wit h Sout h Africa n judge s an d jurists i n a 
judicial colloquium o n the domestic applicatio n o f internationa l huma n right s norms. 

2. Th e colloquium , th e sixt h i n a  series , wa s hel d i n Sout h Afric a i n respons e t o th e 
wishes o f a  broa d sectio n o f Sout h Africans , wh o wishe d t o us e th e opportunit y i t 
presented t o assis t th e transitio n proces s b y furtherin g informe d discussio n o n th e 
interpretation an d implementatio n o f human right s provisions . 

3. Th e colloquium wa s administered b y INTERIGHT S (th e International Centr e for th e 
Legal Protectio n o f Huma n Rights ) wit h assistanc e fro m th e Commonwealt h 
Secretariat an d wit h financia l suppor t fro m th e Britis h Overseas  Developmen t 
Administration, the Commission o f the European Communities , the Kagiso  Trust, the 
Canadian Embass y Dialogu e Fun d an d th e Britis h Council . 

4. Th e participant s reaffirme d th e genera l principle s state d a t th e conclusio n o f th e 
Commonwealth judicia l colloquiu m i n Bangalore , Indi a i n 1988 , a s develope d b y 
subsequent colloqui a i n Harare , Zimbabwe i n 1989 , in Banjul , Th e Gambi a i n 1990 , 
in Abuja, Nigeri a i n 199 1 and a t Ballio l College , Oxford , Englan d i n 1992 . 

5. Th e participant s welcom e th e movemen t toward s a  non-racia l democrac y i n Sout h 
Africa devoi d o f aparthei d an d discrimination , wit h a  constitution whic h guarantee s 
the protection o f fundamenta l huma n rights . 

6. Participant s wer e keenly awar e that thei r ow n meeting, attended a s i t was by a  large 
preponderance of males, itself reflected a  legacy of discrimination against women over 
many generation s an d i n many societies , and whic h need s urgent remedia l action . 

7. Th e participants believ e that th e provision o f equa l justice require s a  competent an d 
independent judiciary traine d i n the disciplin e o f th e la w an d sensitiv e t o the need s 
and aspirations of al l the people. They stressed thei r conviction tha t i t is fundamenta l 
for a  country's judiciary t o enjoy th e broad confidence  o f the people i t serves ; to the 
extent possible, a judiciary shoul d be broadbased an d therefore no t appea r (rightl y or 
wrongly) beholde n to the interes t o f an y particula r sectio n o f society . The y saw this 
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as bein g o f specia l relevanc e i n case s involvin g complaint s o f discriminatio n i n al l 
their countrie s an d s o o f bein g o f th e highes t importanc e i n th e contex t o f th e 
judiciary whic h wil l interpre t an d enforc e a  ne w Sout h Africa n constitutio n wit h a 
justiciable Bil l o f Rights . 

8. Th e Colloquiu m affirme d th e importanc e bot h o f internationa l huma n right s 
instruments and international and comparative case law as essential points of reference 
for the interpretation o f national constitutions an d legislation an d the development o f 
the common law . 

9. Th e specifi c subjec t matte r o f th e Bloemfontei n Colloquiu m was  th e effectiv e 
protection throug h la w o f th e fundamenta l right s t o equa l treatmen t withou t an y 
discrimination an d to freedom o f expression . 

10. Ther e wa s substantia l consensus  tha t th e principl e o f equalit y require s publi c 
authorities to take affirmative actio n to diminish and eliminate conditions which cause 
or perpetuat e discriminatio n an d t o ensur e equa l acces s t o an d enjoymen t o f basi c 
human rights and freedoms. Such affirmative actio n must be appropriate and necessary 
to achiev e equality . Discriminatio n take s man y form s i n al l societies . I t ma y b e 
indirect an d unconsciou s a s wel l a s direc t an d deliberate . Th e principl e o f equa l 
treatment forbid s no t onl y intentiona l discrimination . I t als o forbid s practice s an d 
procedures which have a  disparate advers e impac t upo n particular group s an d whic h 
have n o objectiv e justification . I t i s essentia l t o secur e th e eliminatio n o f indirec t 
discrimination o f this kind . 

11. I n democratic societie s fundamenta l huma n right s and freedom s ar e more than paper 
aspirations. The y for m par t o f th e law . An d i t i s th e specia l provinc e o f judges t o 
ensure tha t th e law' s undertaking s ar e realise d i n th e dail y lif e o f th e people . I n a 
society ruled by law , al l public institutions an d official s mus t ac t i n accordance wit h 
the law . Th e judges bea r particula r responsibilit y fo r ensurin g tha t al l branche s o f 
government -  th e legislatur e an d th e executive , a s wel l a s th e judiciar y itsel f -
conform t o the legal principles of a  free society . Judicial revie w an d effective acces s 
to courts are indispensable, not only in normal times, but also during periods of public 
emergency threatenin g th e lif e o f th e nation . I t i s a t suc h time s tha t fundamenta l 
human right s ar e mos t a t ris k an d whe n court s mus t b e especiall y vigilan t i n thei r 
protection. 

12. Wher e derogations from fundamenta l huma n rights and freedoms ar e permissible they 
must b e strictl y construe d s o as to avoi d weakenin g th e substanc e o f the right s an d 
freedoms themselves , and onl y to the exten t demonstrabl y necessar y i n an open an d 
democratic society . 

Bloemfontein 
South Afric a 
5 Septembe r 199 3 
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Race and Sex Discrimination i n English Law 
By The Rt Hon Lord Browne-Wilkinson, Lord of Appeal i n Ordinary, 

United Kingdom 

Introduction 

In the absence of an y written Constitution guaranteein g human rights , English commo n law 
failed t o develo p an y genera l la w t o protec t th e individua l a s such , fro m an y advers e 
discrimination o n the grounds of race, colour, cree d or sex . In consequence, the modern law 
is based o n statute , primaril y th e Race Relations Ac t 197 6 and th e Se x Discrimination Ac t 
1975. ( I ignore fo r present  purpose s th e statutor y provision s whic h mak e crimina l act s of 
incitement t o racial hatred an d simila r conduc t whic h have had littl e practical impact. ) 

The tw o Act s ar e ver y simila r i n bot h thei r structur e an d thei r wording . The y are , t o a 
substantial extent , a  statutory enactmen t o f th e discriminatio n la w established by th e Court s 
of th e USA unde r it s Constitution . Englis h la w ha s also been subjec t t o a  furthe r importan t 
external influence. In relation to sex discrimination, th e United Kingdom is subject t o the law 
of th e European Community a s interpreted by th e European Court  o f Justice . Article 11 9 of 
the Treaty of Rome (an d directives made thereunder), prohibits discrimination on the grounds 
of sex. The European Cour t o f Justice has been more activis t tha n th e English Court s i n its 
approach t o combatin g sexua l discrimination . I n consequence , th e ambi t o f th e protectio n 
afforded b y th e Se x Discrimination Ac t (an d it s siste r statute , th e Equal Pay Ac t 1970 ) has 
been much extende d by decision s o f th e European Cour t o f Justice. Since th e structure an d 
wording o f th e two statute s ar e very similar , a  wid e constructio n o f th e Se x Discriminatio n 
Act impose d o n th e Englis h Court s b y th e decision s o f th e Europea n Cour t o f Justic e i s 
almost inevitabl y reflecte d b y th e sam e constructio n bein g give n t o th e correspondin g 
provision i n the Race Relations Act . 

In this paper I  propose t o give as short a n account a s possible o f the English law i n general 
and then consider th e approach o f English law t o certain specifi c issue s whic h ar e bound to 
arise in any jurisprudence dealin g wit h discrimination . 

Outline of English la w 

(a) Generall y 

Both Acts are structured i n the same way. Each first define s th e word ''discrimination". Then 
it specifies i n considerable detai l th e field s o f conduct  i n whic h th e Acts render i t unlawfu l 
to discriminate . There i s no genera l principl e tha t i t i s unlawful t o discriminate a t all . Each 
Act establishe s a  Commissio n (th e Commissio n fo r Racia l Equalit y an d th e Equa l 
Opportunities Commission) which is charged with the task of eliminating discrimination, and 
is empowere d t o conduc t its  ow n investigation s an d t o assis t individual s wh o hav e bee n 
unlawfully discriminate d against to bring proceedings. Individuals who have been unlawfull y 
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discriminated agains t ca n bring civi l proceedings fo r damage s an d th e Commission ca n in 
certain circumstances itsel f bring enforcement proceedings . 

(b) "Discrimination " 

The Unite d State s Suprem e Cour t ha s identifie d tw o type s o f discrimination , "disparat e 
treatment" an d "disparate impact " whic h are faithfully reproduce d b y th e draftsmen o f the 
Acts and which are normally called in English law "direct " and "indirect" discrimination. 

"Direct discrimination" ("disparate treatment") consists in a person "on racial grounds" or "on 
the grounds of sex" treating another less favourably tha n he would treat others of a differen t 
racial group or different sex . Direct discrimination therefore covers the classic instances with 
which we are all familiar: the withholding of some benefit because a person is of the "wrong" 
race or sex. Of this, segregation is an obvious example: in addition, the Race Relations Act 
specifically renders segregation unlawful. A person can be guilty of direct discrimination even 
if he has no desire to injure th e person discriminated against : an education authorit y which 
had no desire to treat girls less favourably than boys, but which in fact provided fewer school 
places for girls, was held liable for direc t discrimination. If the defendant adopt s a criterion 
for selection which is based on sex or race, that constitutes direct discrimination whatever the 
discriminator's intention may have been. A recent House of Lords decision (Jones ν Eastleigh 
Borough Council 1992 A C 751 ) ha s take n thi s principl e on e ste p further . I n th e Unite d 
Kingdom, women qualify fo r their pension at the age of 60, men not until they are aged 65. 
A loca l authority wishe d to benefit pensioner s by allowin g the m free admission t o a local 
swimming pool. Mr Jones, who was over 60, but under 65, was charged for admission to the 
pool Th e House of Lords held that this constituted direc t discriminatio n agains t M r Jones 
because a woman of th e same age would have got in free. The criterion for free admissio n 
was inherently linked to the sex of the person seeking admission and was, therefore, unlawful : 
"but for" Mr Jones' sex he would have been a pensioner and was, therefore, being treated less 
favourably o n the grounds of his sex than his wife who was the same age as him. 

"Indirect discrimination" (or , in the American terminology, "disparate impact") is concerned 
with a  differen t problem . I f on e clas s o f th e communit y (a n ethni c minorit y o r women ) 
because o f thei r circumstance s o r becaus e o f discriminatio n i n th e past , ha s ha d les s 
opportunity of obtaining, for example, educational qualifications, that class will be adversely 
affected i f a n employe r make s i t a  requiremen t tha t hi s employee s mus t posses s certai n 
educational qualification s i f they ar e to be employed o r promoted. This requirement o f an 
educational qualificatio n perpetuate s th e statu s o f member s o f tha t clas s a s secon d clas s 
citizens. To mee t thi s typ e o f case , th e Act s provid e tha t a  perso n discriminate s agains t 
another if he applies to him a requirement (which he also applies to others) which (1) is such 
that the proportion of members of that race or sex who can comply with that requirement is 
considerably smaller than the proportion of those who are not of that racial group or sex who 
can comply wit h it , (2 ) operate s t o th e detrimen t o f th e complainant , an d (3 ) th e person 
imposing the requirement cannot show to be "justifiable". The application of this complicated 
formula ha s give n ris e t o muc h litigation , mos t o f whic h turn s o n th e wordin g o f th e 
individual statute . Muc h th e mos t importan t aspect , a s a  matte r o f principle , i s wha t 
constitutes sufficien t justificatio n fo r imposin g such a condition: I  consider thi s separatel y 
below at 3(a). 
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The other aspect of indirect discrimination which calls for mention is that, because of the way 
in whic h th e Act s ar e worded , a n employe r wh o take s int o accoun t i n selectin g fo r 
employment or promotion a number of different factors , one of which has a disparate impact 
on a particular racial group but none of which is by itsel f decisive , is not guilty of indirect 
discrimination. The racial discriminatory factor does not have to be satisfied but is merely one 
which i s take n int o account : i t is , therefore , no t a  requiremen t o r conditio n o f th e 
employment. This substantially limit s the scope of indirect discrimination . 

(c) Th e Fields 

As I have said, English law does not make every manifestation o f race or sex discrimination 
unlawful. Suc h discrimination is only actionable in certain defined areas or fields. The fields 
in which i t applies are employment, education , th e provision of goods and services and (in 
relation t o racia l discrimination ) membershi p o f association s an d th e exercis e b y loca l 
authorities of their planning functions . 

Of th e case s whic h hav e com e befor e th e Courts , th e vas t majorit y hav e bee n i n th e 
employment field . Practicall y al l aspect s o f discriminatio n i n th e employmen t fiel d ar e 
unlawful: discrimination in selection for employment, in the terms of service, in opportunities 
for promotion , i n acces s t o training , i n membershi p o f trade s unions , i n membershi p o f 
partnerships and in relation to the award of professional qualifications, are all outlawed. There 
are certai n ver y limite d exception s wher e th e possessio n o f a  particular racia l qualit y o r 
membership o f a  particula r sec t i s a  genuin e occupationa l requiremen t fo r th e job , fo r 
example, it is not unlawful to require that the part of a woman in a play should be accessible 
only to a woman actress. 

(d) Enforcemen t 

Any individual who has been unlawfully discriminate d against can bring proceedings. If the 
discrimination is in the employment field, th e proceedings must be brought i n an Industrial 
Tribunal. Industrial Tribunals are not part of the ordinary Cour t system: they were designed 
to give speedy informal redress in labour disputes. Their decisions on questions of fact cannot 
be challenged, an appeal being on a point of law only. In cases of direct discrimination, the 
Industrial Tribunal can order compensation to be paid (including compensation for injury to 
feelings) bu t subject t o a maximum figure which is currently £10,000 . In cases of indirect 
discrimination, the Industrial Tribunal cannot order compensation to be paid if the employer 
shows that he had no intention of treating the claimant unfairly o n the grounds of race or sex. 
The Industrial Tribunal can make recommendations as to the employer's future conduc t but 
cannot grant an injunction. N o legal aid is available in the Industrial Tribunal. 

An individual can bring proceedings in the County Court for unlawful discrimination in fields 
other tha n employment . Unlimited damage s ca n be awarde d for direc t discriminatio n but , 
again, no damages are payable for indirect discrimination if the employer shows that he had 
no intention to discriminate. See also at (e) below as to enforcement by the Commission. 
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(e) Th e Commission s 

The Commissions are established fo r th e general promotion of good race relations an d equal 
opportunities. The y ar e give n wid e power s t o conduc t forma l investigations , includin g 
compulsory power s t o obtai n information . Th e Commission s ca n issu e non-discriminatio n 
notices whic h require a n individua l o r organisation t o cease discriminatory practices : i n the 
event o f non-compliance, th e Commissions ca n appl y t o the Court  fo r a n injunction . Thes e 
wide, and necessary, powers were plainly directed to counteracting widespread discriminatory 
practices which claims by individuals are unable to stop. Unhappily, th e statutory procedure s 
prescribed are so convoluted an d long draw n ou t tha t th e powers have proved t o be of littl e 
practical impact . 

Much more practically relevant i s the power o f the Commission to assist individuals to bring 
individual complaint s befor e th e Court s an d Tribunals . Give n tha t mos t case s hav e bee n 
brought i n the employment fiel d an d therefor e i n th e Industrial Tribunals wher e lega l aid i s 
not available , most o f the important decide d case s have been funde d b y th e Commission . 

(f) Th e Stat e 

Although th e Crow n i s boun d b y th e statutes , discriminator y act s don e unde r statutor y 
authority ar e no t unlawful . Th e Englis h Courts , therefore , hav e n o powe r t o challeng e 
discriminatory legislation . On the other hand, i t has now been established that in order for this 
exemption t o apply , i t i s not  enoug h simpl y t o sho w th e ac t complaine d o f wa s don e i n 
pursuance o f a  statutory power : th e ac t must hav e bee n don e i n th e necessary performanc e 
of an express obligatio n containe d i n a  statutory enactment . 

Specific Issue s 

(a) Justifiabilit y 

In cases of direct discrimination, i t is not possible for the defendant t o escape liability o n the 
grounds that his discriminatory conduct was necessary in order to achieve some other purpose. 
For example, in the Eastleigh Borough Council  case (see 2(b) above), the local authority wa s 
using th e tes t o f pensionable ag e a s a n eas y metho d o f discoverin g whethe r thos e seekin g 
admission t o th e poo l were , b y reaso n o f retirement , shor t o f money . Tha t facto r wa s 
irrelevant, since the criterion it had adopted was sex related and, as such, unlawful. The only 
defences t o claims of direct discrimination are those narrowly and specifically define d by the 
Statutes, eg genuine occupationa l requirements fo r th e job. 

In cases o f indirec t discriminatio n th e position i s quit e different . Sa y a n employer make s i t 
a requirement for a n appointment to a job that the applicant should have a university degree . 
This would , in the United Kingdom, probably hav e th e effec t o f excludin g more Caribbea n 
immigrants tha n othe r member s o f th e population . Therefore , i t woul d constitut e indirec t 
discrimination unles s th e employe r i s abl e t o sho w tha t th e requiremen t o f a  degre e i s 
justifiable. I t is, therefore, o f crucial importance t o decide what is the test of justification, th e 
more so because the question whether a requirement is justifiable i s one fact on which, in the 
employment field,  th e decision o f the Industrial Tribuna l i s fina l an d conclusive . 
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For a  long tim e th e la w o f Englan d wa s unsatisfactory , a  numbe r o f differen t test s havin g 
been propounded. A t on e extrem e i t wa s suggeste d tha t th e employe r ha d t o sho w tha t th e 
requirement was  ''necessary' ' fo r th e jo b an d tha t ther e was  n o othe r wa y i n whic h th e 
employer's aim could be achieved. At the other extreme , i t was said that it was enough if the 
employer showe d tha t h e had impose d th e requirement fo r reason s whic h wer e "acceptabl e 
to righ t thinkin g peopl e a s soun d an d tolerabl e reasons" . Thi s latte r tes t i s wholl y 
unacceptable since some "right thinking people" might take the view that running an efficien t 
business was more important than eliminating discrimination . Happily, th e test has now been 
established a s requiring th e employe r t o sho w tha t (objectively , an d not merel y i n his ow n 
view) th e requirement reflect s a  real nee d o f th e employer' s business , i s appropriate wit h a 
view t o satisfyin g tha t nee d an d i s reasonabl y necessar y t o satisf y tha t need : Hampson  ν 
Department of  Education  and  Science  (1990 ) 2  Al l E R 25 , applyin g th e decisio n o f th e 
European Cour t o f Justice in Bilka-Kaufhaus GMBH  ν  Hartz (1989 ) 2 CML R 701. 

Reverting t o the example o f a n employer wh o requires hi s employee s t o have a  degree , th e 
justifiability o f suc h a  requiremen t wil l depen d upo n th e natur e o f th e job . I f th e jo b i s 
sweeping floors,  i t would be impossible to justify since , objectively, th e job does not require 
the skill s o f a  graduate . I f th e jo b i s a  universit y lectureship , th e requiremen t i s plainl y 
justifiable sinc e a n academi c mus t hav e a  degre e i n th e subjec t whic h he i s t o teach . Ver y 
difficult case s are those which lie somewhere in between. For example, if the job is in higher 
management of a  technical business, the employer would have to show more than that it was 
his policy onl y t o use graduates in such positions; he would have t o show tha t the nature of 
the work did i n fac t requir e th e skill s o f a  graduate . 

(b) Stereotypin g 

Few cases now com e before th e Courts in which eithe r the defendant accept s o r it is proved 
that he intentionally  acte d wit h a  view t o excludin g someon e o n th e grounds o f his race or 
sex. Fa r mor e commo n i s th e cas e wher e th e defendan t genuinel y think s tha t he acte d o n 
non-discriminatory grounds for a non-discriminatory purpose, but acted on the assumption that 
a person of that race or sex would not have the necessary qualities . For example, in one case 
a restauranteur employe d a waitress. When he discovered tha t she had children, he dismissed 
her on the grounds tha t reliability in attendance was crucial to his business, that he had foun d 
that i n practice wome n (unlik e men) pu t thei r responsibilitie s t o thei r childre n before thei r 
responsibilities t o thei r jobs, and for tha t reason he did not employ women wit h children. In 
the United Kingdom today , the assumption made by th e defendant i s probably correct . Most 
women d o pu t thei r childre n befor e thei r jobs : bu t no t all.  I t i s th e essenc e o f 
anti-discrimination la w tha t individual s ar e t o be treate d a s individual s an d not stereotype d 
as al l possessin g o r havin g characteristic s which , rightl y o r wrongly , thei r rac e o r se x i s 
generally though t t o manifest . Th e defendan t wa s foun d liabl e i n tha t cas e fo r unlawfu l 
discrimination: i f h e ha d investigate d th e particula r waitres s h e woul d hav e found tha t he r 
record of reliability wa s exceptional and that she had made arrangements covering  any crisi s 
in her children' s affairs . 

(c) Positiv e discriminatio n 

In a  number o f jurisdictions, Court s an d othe r institution s whic h find  th e existenc e o f lon g 
term discriminatory practice s agains t a  particular racia l grou p see k to rectify th e continuing 
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effects of such past discrimination by providing that in the future a given proportion of future 
employees or future person s promoted must come from members of that racial group, even 
though there are others better qualified fo r selection. Only by so positively discriminating in 
their favour, i t is said, can a fair balance between the racial groups be established. 

The problems raised by positive discriminatio n o f thi s kin d have no t arisen i n the United 
Kingdom since, with very limited exceptions, such action would itself be unlawful a s being 
discriminatory. An y requirement , howeve r meritoriou s i n othe r respects , whic h give s a 
preference t o members o f on e grou p must by definitio n discriminat e adversel y agains t al l 
others competin g fo r th e sam e benefit . Moreover , suc h discriminatio n woul d b e o n th e 
grounds o f race , i e tha t the y ar e no t member s o f th e racia l grou p whic h ha s bee n give n 
preference. 

(d) Proo f of discrimination 

The burden of proving discrimination lies on the complainant. Experience has shown that it 
is an onerous task. In cases of direct discrimination, the case often requires the proof without 
documentary assistance, that the grounds on which the defendant denied the complainant the 
benefits whic h he sought were based on race or sex, a fact tha t lies wholly within the mind 
of the defendant. To meet this difficulty English law now provides the complainant with two 
forms of assistance. 

First, th e complainan t ca n serv e o n th e defendan t a  questionnair e designe d t o elici t th e 
grounds on which the defendant took the decision complained of. The defendant is not bound 
to reply: i f he doe s so , his answer s ar e admissible i n evidence ; i f he does not d o so, the 
Tribunal can draw adverse inferences fro m suc h failure . 

Second, and more important, the Courts have adopted a  special approach in discrimination 
cases. Take as an example, a black applicant for promotion who fails to obtain promotion. If 
he can demonstrate that he had better qualifications o r experience for the promotion than the 
successful (white ) applicant, in the absence of satisfactory evidenc e from the defendant tha t 
he did not make his decision on racial grounds, the Court can and should draw the inference 
that it was made on racial grounds: see King ν Great Britain -  China Centre 1991 IRLR 513. 
Although the Courts deny tha t they are adopting a special approach to proof i n such cases, 
in fac t the y d o recognise th e specia l difficultie s o f proo f an d dra w inference s which , i n 
ordinary litigation, they would not draw. 

(e) Statistica l evidence and discovery 

Given the difficulty o f proving discrimination, statistical evidence can be of great importance. 
In case s o f direc t discriminatio n a  complainan t wh o can demonstrat e b y referenc e t o the 
employer's records a  pattern of discrimination in the past is obviously in a strong position. 
In cases of indirect discrimination, statistica l evidence as to the number of members of the 
complainant's racial group as compared with members of the other racial groups to which a 
requirement is attached by the employer i s almost essential . 

The obtainin g an d proo f o f suc h statistica l evidenc e presen t problem s o f expens e an d 
oppression t o th e defendant , bearin g i n mind tha t normall y th e clai m i s brough t b y on e 
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complainant only and the case is conducted in a low level of court. Experience in large class 
actions in the United States shows that the scale and complication of the statistics necessary 
to make a sound statistical analysis can be formidable: moreover , t o require an employer to 
produce the necessary information can, in itself, impose on him an enormous financial burden. 

English law has no t solve d th e problem satisfactorily . I t has been sai d tha t ful l statistica l 
evidence is not always necessary to prove indirect discrimination. In claims for discovery of 
an employer's documents, discovery must not be ordered if i t would be oppressive in that it 
would require the employer to produce documents not readily available, or to take steps which 
would add unreasonably t o the length or cost of the hearing. 

The effectiveness o f English la w 

The anti-discrimination statutes have had only a limited impact in the United Kingdom. They 
have been valuable in "setting the tone", ie in establishing the principle that discrimination 
on the grounds o f rac e or sex is not acceptable . For th e most part , blatantly anti-racia l or 
sexually biased language and behaviour no longer occur. 

But the impact of the law in the United Kingdom has been far less than, for instance, in the 
United States. This is due to a number of inter-connected factors : 

(a) Comparativel y fe w case s hav e bee n brough t befor e th e court s an d tribunals . The 
reasons for thi s are set out below; 

(b) Mos t cases relate to the employment field wher e the cases have to be brought in the 
Industrial Tribunal . A n Industria l Tribuna l canno t gran t a n injunction . N o 
compensation i s recoverabl e fo r indirec t discrimination . Eve n i n case s o f direc t 
discrimination the compensation is comparatively small , being limited to £10,000. 

(c) Th e adverse consequence s t o an employe r o f being foun d guilt y o f discriminator y 
conduct, therefore , d o not provide a  sufficient inducemen t t o him t o eradicate such 
discriminatory procedures. 

(d) Th e difficult y o f proo f i n discrimination case s means tha t the lack o f lega l aid in 
Industrial Tribunals is a serious shortcoming: the funds available to the Commissions 
to aid individual complaints are inadequate. 

(e) I n cases of indirectly discriminatory practices which are deeply rooted, the statistical 
evidence and complication o f litigation requires the procedures and machinery only 
available in the High Court. But cases cannot be brought in the High Court. 

(f) Give n the complexity o f such litigation, i t crie s ou t for a  class action i n which the 
claims of all members of the racial group adversely affected can be adjudicated upon. 
If this were possible, the disproportion between the sum at stake in the litigation and 
the cost of obtaining and deploying the necessary statistical and other evidence would 
be diminished. 
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(g) Forma l investigation s b y th e Commission s (whic h migh t wel l hav e prove d a 
satisfactory alternativ e t o elaborat e clas s actions ) hav e prove d t o b e largel y 
unworkable. 

In sum , i n m y view , th e experienc e o f Englis h la w demonstrate s tha t a n effectiv e la w 
designed t o eradicat e discriminatio n canno t b e ru n o n th e cheap . I f th e la w i s t o b e a n 
effective weapon in producing fundamental changes in social behaviour, it must be recognised 
that it requires in all but the simplest cases the deployment of legal machinery, money and 
forensic skill s (includin g judicia l skills ) appropriat e t o th e mos t difficul t area s o f civi l 
litigation. 

8 



Non-discrimination i n International Huma n Rights Law1 

By Lor d Leste r o f Hern e Hil l QC 2 

Discrimination, inequality, and prejudice ar e problems that occur throughout the world. The y 
can involv e th e mos t insidiou s huma n right s problems , especiall y i f historically , an d eve n 
unconsciously, the y ar e roote d i n a  population' s psyche . Slaver y i n th e Unite d States , th e 
Holocaust, an d Sout h Africa n aparthei d ar e amon g th e countles s tragi c episode s tha t sho w 
how discriminatio n ca n engende r gros s human right s abuses , affronting huma n dignity . 

In recognition of the devastating consequences of discrimination, the international community 
has adopted important lega l measures. General guarantee s of non-discrimination fo r protected 
rights, on a wide range of non-exhaustive grounds, are contained in the International Covenan t 
of Civi l an d Politica l Right s (ICCPR) 3, th e Europea n Conventio n o f Huma n Right s (th e 
ECHR)4, th e America n Conventio n o n Huma n Right s 1969 5 an d th e Africa n Charte r o f 
Human an d Peoples ' Rights. 6 Europea n Communit y La w forbid s onl y certai n type s o f 
discrimination, notabl y o n ground s o f nationality 7 (bu t no t colou r o r race) , an d sex. 8 

Similarly, th e U N Conventio n o n th e Eliminatio n o f al l Form s o f Racia l Discriminatio n 
(ICERD) and the UN Convention o n the Elimination o f al l Forms of Discrimination Agains t 
Women (CEDAW) ar e aimed at eliminating specifi c type s of discrimination. I n view of their 
nature as fundamental constituent s of international human rights law, the principles of equality 
and non-discriminatio n ma y b e regarded a s par t o f the jus cogens 9. 

This pape r concentrate s upo n the jurisprudence o f the Huma n Right s Committee , the treat y 
body whic h monitor s th e ICCPR , a s a  potentiall y significan t sourc e o f internationa l lega l 
standards. However, the ICCPR jurisprudence is rudimentary and undeveloped compared with 
that o f the European Cour t o f Justice and of the European Commissio n and Cour t o f Human 
Rights, t o whos e cas e la w referenc e wil l als o b e made . Th e pape r wil l no t attemp t t o 
summarise th e abundan t comparativ e cas e la w o n non-discrimination a t nationa l level . 

The Meanin g o f "Discrimination " 

The Huma n Right s Committee , i n its  Genera l Commen t no . 18 10 on "Non-Discrimination" , 
defined discriminatio n i n broad term s as including : 

"any distinction , exclusion , restrictio n o r preferenc e whic h i s base d o n an y groun d 
such a s race , colour , sex , language , religion , politica l o r othe r opinion , nationa l o r 
social origin , property , birt h o r othe r status , an d whic h ha s the purpos e o r effec t o f 
nullifying o r impairin g th e recognition , enjoymen t o r exercis e b y al l persons , on an 
equal footing , o f al l rights an d freedoms." 11 

The jurisprudence o f th e ECH R organ s i s similarl y broad . Th e concep t o f discriminatio n 
includes cases wher e an individua l o r a  group are treated les s favourably, withou t sufficien t 
justification, tha n a  comparabl e individua l o r group , eve n whe n th e Conventio n doe s no t 
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require the more favourable treatmen t t o be provided.12 Les s favourable treatmen t may aris e 
where an individua l o r group i s given les s choice than a  comparable individua l o r group. 13 

The principle of equal treatment, viewed as a general principle of European Community law 14, 
requires15 tha t simila r situation s mus t not  be treate d differentl y an d tha t differen t situation s 
must not be treated i n th e same manner unles s suc h differentiatio n i s objectively justified . 

Content o f Non-Discrimination Obligation s unde r Internationa l La w 

The ICCPR contains three Articles which expressly forbid discrimination, Articles 2(1), 3, and 
26. Othe r Article s o f th e ICCP R als o includ e a  non-discriminatio n proviso , suc h a s th e 
derogation provision , Articl e 4 , whic h may no t be implemente d i n a  discriminatory fashio n 
against certain groups. I t has been suggested that "equality and non-discrimination constitut e 
the dominant singl e them e o f th e Covenant." 16 

Article 2(1) states that : 

"Each Stat e part y undertake s t o respec t an d t o ensur e t o all  individual s withi n it s 
territory an d subjec t t o its  jurisdiction th e rights recognise d i n the present Covenan t 
without distinction of any kind, such as race, colour, sex, language, religion, politica l 
or other opinion , national o r social origin , property , birt h o r othe r status. " 

Article 3  states that : 

"The States parties to the present Covenant undertake to ensure the equal right of men 
and wome n t o th e enjoymen t o f al l civi l an d political right s se t fort h i n th e present 
Covenant." 

It i s arguabl e tha t Articl e 3  i s superfluous , an d serve s onl y t o underline th e prohibition o n 
discrimination o n the basis o f sex. 17 

Article 26 states that : 

"All persons ar e equa l before th e law and ar e entitled withou t an y discriminatio n t o 
the equa l protectio n o f th e law . I n thi s respect , th e la w shal l prohibi t an y 
discrimination an d guarante e t o all  person s equa l an d effectiv e protectio n agains t 
discrimination on any ground such as race, colour, sex, language, religion, political or 
other opinion , nationa l o r socia l origin , property , birth o r othe r status. " 

The Human Rights Committe e has observed i n Genera l Comment no . 1 8 that: 

"[T]he application of the principle of non-discrimination contained in Article 26 is not 
limited t o those rights whic h are provided fo r i n the Covenant." 18 

In it s landmark decision o f Zwaan-de-Vries  ν  Netherlands 19, th e Human Right s Committe e 
held tha t th e denia l o f equa l rights  t o married wome n a s compare d t o marrie d me n unde r 
Dutch socia l security  law , o n th e basi s o f th e assumptio n tha t me n ar e th e breadwinners , 
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breached Articl e 2 6 a s impermissibl e se x discrimination . Th e Committe e reache d thi s 
conclusion eve n though the ICCPR guarantee s no right t o social security payments a s such. 

The guarantee s i n Article s 2(1 ) an d 3  (unlik e thos e i n Article 26 ) ar e expressl y limite d t o 
discrimination i n th e enjoymen t o f th e Covenant' s enumerate d rights20. 

General Comment no . 1 8 continues: 

"Article 2 6 .. . prohibit s discriminatio n i n la w o r i n fac t i n an y fiel d regulate d an d 
protected by public authorities . Articl e 26 is therefore concerne d with the obligation 
imposed o n state s partie s i n regar d t o thei r legislatio n an d th e applicatio n thereof . 
Thus, whe n legislatio n i s adopte d b y a  Stat e party , i t mus t compl y wit h th e 
requirement o f Articl e 26 tha t it s conten t no t be discriminatory." 21 

Article 2 6 oblige s State s not  t o adop t o r maintai n discriminator y legislativ e standard s an d 
trends, thu s ensurin g "equa l protectio n o f th e law" ; an d no t t o appl y tha t legislatio n i n a 
discriminatory manner , thu s ensuring "equalit y befor e th e law". Th e guarantee o f th e equal 
protection o f th e la w secure s d e jure equality , s o tha t th e la w itsel f dispense s right s an d 
benefits t o all equally. Equalit y "i s a principle above the law", circumscribing the legitimacy 
of laws themselves.22 Thi s obligation is imposed on legislators and lawmakers. The guarantee 
of equality before th e law secure s de facto equality , so tha t th e law i s applied correctly an d 
consistently no matter wh o the parties may be . Thi s obligation applies  to all public officers , 
such a s judges an d police , prison , immigration , an d custom s officers . A  thir d lim b o f th e 
Article 26 obligation arguably involves a duty to prohibit, or protect against, discrimination. 23 

This obligation i s discusse d below i n the contex t o f obligation s t o take positive measures . 

Zwaan-de-Vries establishe d tha t the scope o f Article 26 extends to non-discrimination i n the 
enjoyment o f economi c rights , and probabl y socia l an d cultura l rights . However , a n HRC 
minority prefer s t o minimise the HRC's competenc e t o question discriminator y aspect s o f a 
State party' s economi c an d socia l policy. 24 Th e HR C consensu s incorporate d som e o f th e 
minority's languag e whe n i t specificall y note d i n obite r i n J.H.W . ν  the  Netherlands 15 tha t 
"social security legislation and its application usually lag behind socio-economic developments 
in society", 26 possibl y implyin g tha t a t leas t a  smal l hiatus i s allowe d befor e a n outmode d 
distinction regarding welfar e rights  can be considered to violate Article 26. Thi s concessio n 
was not expressl y mad e i n Zwaan-de-Vries. 27 I n an y case , there i s no doub t tha t Article 2 6 
maintains a  significant impac t i n the field o f social , economi c an d cultural rights. 

Both th e ICER D an d CEDA W Convention s prohibi t discriminatio n i n relatio n t o civil , 
political, economic , socia l an d cultura l rights. 28 I n Yilmaz-Dogen  ν  The  Netherlands29, th e 
Committee o n th e Elimination o f Racia l Discriminatio n (CERD ) foun d a  breac h o f Articl e 
5(e)(i) of ICERD, which guarantees the right to work without discrimination. However, CERD 
has also recognised30 tha t the rights protected by Article 5(1)(e ) are: 

"of programmatic character, subject to progressive implementation. It is not within the 
Committee's mandat e t o se e t o i t tha t thes e right s ar e established ; rather , i t i s th e 
Committee's tas k to monitor th e implementation o f these rights, once they have been 
granted on equal terms." 
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Grounds o f Discriminatio n 

Articles 2(1 ) an d 2 6 o f th e ICCP R contai n identica l list s o f prohibite d ground s o f 
discrimination :  race 31, colour , sex 32, language 33, religion 34, political 35 o r othe r opinion 36, 
national o r socia l origin, 37 property, and birth , o r "an y othe r status" . Th e reference t o "sex" 
has been interprete d a s including "sexua l orientation". 38 

The followin g ground s hav e bee n foun d t o constitut e "othe r status " b y th e Huma n Right s 
Committee: nationality 39, marita l status 40, a  distinctio n betwee n "foster " an d "natural " 
children41, a  differenc e i n fundin g betwee n publi c an d privat e schools, 42 an d a  differenc e 
between employed and unemployed persons.43 Th e latter two distinctions do not relate to any 
personal characteristi c o f th e complainant , unlik e th e specifically enumerate d grounds , so i t 
seems t o widen the applicability o f th e phrase, "othe r status". 44 

However, th e non-exhaustive nature of permissible ground s o f Articles 2(1) and 26 does not 
mean that every distinction, no matter how obscure, raises an issue of discrimination.45 Messr s 
Aguilar Urbina an d Wennergren, in a separate opinion in Vos  v the Netherlands46, explaine d 
that "whenever a  difference i n treatment doe s not affec t a  group o f people but only separat e 
individuals, a  provision canno t b e deeme d discriminator y a s such ; negativ e effect s o n on e 
individual canno t the n b e considere d t o b e discriminatio n withi n th e scop e o f Articl e 26. " 
This commen t give s no guidanc e a s t o whe n a  grou p o f separat e individual s qualifie s a s a 
distinct group. Th e Human Rights Committee have not defined when an "other status" arises, 
preferring t o develop its jurisprudence in thi s are a o n a case-by-case basis.47 

Direct an d Indirec t Discriminatio n 

Direct discrimination 48 involve s th e les s favourabl e treatmen t o f th e complainan t tha n o f 
someone els e o n prohibite d ground s an d i n comparabl e circumstances . Indirec t 
discrimination49 traditionally arise s when a practice, rule, requirement o r condition i s neutral 
on its face but hits disproportionately a t particular groups , and does so without an y objectiv e 
justification. I n other words, it has the effect o f impairing the rights of members of that group 
unjustifiably. Fo r example , minimu m heigh t requiremen t ma y hi t disproportionatel y a t 
women and Asians, an d may be a n unjustifiable jo b requirement . 

European Communit y la w has th e most develope d cas e la w abou t th e importan t concep t o f 
indirect discrimination.50 For example , Article 11 9 of the EEC Treaty an d the Equal Pay and 
Equal Treatmen t Directive s forbi d indirec t a s wel l a s direc t discrimination . Th e ECJ , i n 
Enderby ν  Frenchay  Health  Authority, 51 agreein g wit h Advocate-Genera l Lenz' s libera l 
approach towards the concept of "indirect discrimination" in his Enderby Opinion , found tha t 
a prim a faci e cas e o f discriminatio n i s establishe d i f unequa l treatmen t (ie . substantial 
disadvantage) can be shown to occur without objective justification; ther e is no need to show 
any additiona l factor , suc h a s th e mean s b y whic h suc h inequalit y occur s (suc h a s th e 
application o f a  discriminatory "requirement"). 52 Proo f o f direc t discriminatio n i s therefor e 
determined b y a  compariso n betwee n individuals , wherea s proo f o f indirec t discriminatio n 
involves a comparison between groups.53 Advocate-Genera l Lenz's view also diminishes the 
importance o f the formalistic characterisatio n o f discriminatio n a s either direc t o r indirect i n 
favour o f a  "practica l result-orientated " approach. 54 Indeed , th e EC J itsel f di d no t specif y 
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whether direc t o r indirec t discriminatio n was  involve d o n th e fact s i n Enderby.  Th e 
characterisation is only important if different consequence s flow from suc h characterisation. 55 

The Human Rights Committee' s definition o f "discrimination " i n General Comment no. 18 56 

proscribes certai n act s whic h hav e a  discriminator y "purpos e o r effect" . Th e referenc e t o 
"effect" makes it unnecessary prove a discriminatory intentio n or "purpose", and indicates that 
indirect discriminatio n i s als o forbidden unde r th e Covenant. 57 

Case la w als o indicate s tha t indirec t discriminatio n i s prohibited . I n Singh  Bhinder  ν 
Canada,58 th e law complained of required that all persons wear hard hats in certain jobs. Thi s 
rule indirectl y prejudice d Sikhs , whos e religio n require s th e wearin g o f a  turban . Th e 
Committee rightl y di d no t dismis s th e complain t becaus e o f th e indirectnes s o f th e allege d 
discrimination; rather, th e rule was found t o be justified fo r reasons of worker safety. 59 Th e 
Singh Bhinder decision indicates that obvious instances of indirect discrimination wil l breach 
the ICCPR. 60 

However, th e Committee' s cas e la w regardin g indirect , o r les s obvious , discriminatio n i s 
inconsistent. I n th e recent decisio n o f Oulajin  &  Kaiss  ν  the  Netherlands 61 th e Committe e 
noted that the complainants had not substantiated their claim that the law, which differentiate d 
between foste r an d natura l childre n vis-a-vi s eligibilit y fo r chil d benefit , affecte d migrant s 
more tha n Dutc h people . Thi s indicate s tha t claim s o f indirec t discriminatio n ma y b e 
examined i f adequat e proo f o f actua l discriminatio n i s adduced . However , i n Oulajin,  th e 
Committee reaffirmed 62 tha t "th e scop e o f Articl e 2 6 o f th e Covenan t doe s not  exten d t o 
differences resultin g from th e equal application of common rules in the allocation of benefits". 
However, indirec t discrimination traditionall y occur s precisely whe n the equal application of 
a rul e i n a  forma l sens e ha s a  disproportiona l advers e impac t o n a  grou p o r group s o f 
individuals. I n A.P.L.-ν.d.Μ. ν  the  Netherlands63 an d Vos  v the Netherlands ,64 th e result of 
the "uniform application " of certain rules caused the author in each case, a woman, to receive 
a lesser amount of benefit than a man would have received in exactly the same circumstances. 
In those cases, it i s submitted tha t the Committee shoul d have focused o n the discriminator y 
result o f th e application o f th e legislation a t issue . 

More recently , th e Committe e expressl y note d a  clai m o f "indirec t discrimination " b y th e 
author in Cavalcanti Araujo-Jongens ν  the Netherlands65 bu t found the distinction concerne d 
to be justifiable . However , th e Committe e seeme d onl y t o examin e th e legitimac y o f th e 
direct distinction made, between employed and unemployed people, rather than the legitimacy 
of the consequent advers e impac t o n women . 

In contras t t o th e Huma n Right s Committee' s uncertai n approac h t o th e questio n o f th e 
proscription of indirect discrimination, its fellow UN body, the Committee on the Elimination 
of Racial Discrimination (CERD) , has confirme d its  proscription by Articl e 1(1 ) of ICER D 
in a Genera l Comment: 66 

"In seeking whethe r a n action has a n effec t contrar y t o the Convention , i t wil l loo k 
to se e whethe r tha t actio n ha s a n unjustifiabl e disparat e impac t upo n a  grou p 
distinguished by race, colour , descent , o r national o r ethnic origin." 67 
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The European Court of Human Rights has not had occasion to develop the concept of indirect 
discrimination i n interpretin g Articl e 1 4 o f th e ECHR . However , th e Commissio n ha s 
recently recognise d tha t a  rul e whic h i s not  formall y discriminator y ca n nevertheles s b e 
discriminatory i n its  practical application. 68 

Permissible Differentiatio n 

In General Commen t no . 18 , the Human Rights Committe e indicated 69 tha t 

"not every differentiation o f treatment wil l constitute discrimination, i f the criteria fo r 
such differentiation ar e reasonable and objective and if the aim is to achieve a purpose 
which i s legitimate unde r th e Covenant. " 

A differentiatio n i s "objective" i f i t has a  legitimate aim , whereas i t i s "reasonable" i f i t has 
a reasonable relationship of proportionality betwee n the means employed and the aim sough t 
to b e realised." 70 Unfortunately , th e Committe e hav e accompanie d finding s o f 
"reasonableness" and "objectivity" with sparse reasoning. Fo r example, the Committee rarely 
analyse th e tw o parts o f th e tes t separately. 71 Ultimately , suc h criteri a ar e establishe d o n a 
case-by-case basis, 72 so i t is hard t o use existing case s a s pointers fo r futur e decisions . 

It must be noted that the Committee have found breache s of the Covenant i n only a minority 
of Articl e 2 6 cases , indicatin g tha t i t i s difficul t fo r author s t o sho w tha t th e laws and/o r 
practices a t issue are not "reasonable an d objective" . 

The followin g ar e example s o f th e HRC' s "reasonable " an d "objective " tes t a s applie d i n 
practice. Ta x law s whic h treate d married an d unmarried couple s differentl y wer e found t o 
be legitimat e i n Sprenger  ν  the  Netherlands 73 an d Danning  ν  the  Netherlands, 74 a s wer e 
differences i n state funding fo r publi c as opposed t o private schools in Blom ν  Sweden75 an d 
Lindgren et  al  ν  Sweden.76 I n Gueye  et  al  v  France, 77 the Human Right s Committe e foun d 
French legislation which had frozen th e pensions of Senegalese veterans of the French army, 
resulting i n smalle r pension s fo r thes e veteran s a s oppose d t o Frenc h veterans , wa s no t 
legitimate. The legislatio n wa s aime d a t alleviatin g administrativ e difficultie s i n preventin g 
pension abuse in Senegal. Th e Human Rights Committee observed that "mere administrative 
inconvenience .. . canno t b e invoke d t o justify unequa l treatment. " Howeve r i t seem s tha t 
administrative convenience may have justified a  difference i n the length o f nationa l servic e 
between performer s o f militar y servic e an d conscientiou s objector s performin g alternativ e 
service (wh o had t o serve fou r month s longer ) i n Jarvinen ν  Finland.78 

When considerin g th e State' s justification o f a  give n differenc e o f treatment , th e Europea n 
Court o f Human Right s expressly interpret s th e ECHR a s a  livin g instrument , an d require s 
the State t o kee p th e justification fo r th e measure unde r revie w i n th e ligh t o f present-da y 
conditions.79 Som e o f th e Human Rights Committee' s decision s regardin g socia l security 80 

reveal a  simila r attitud e b y rejectin g th e outmode d "breadwinner " argumen t i n sex 
discrimination cases . 

The Committee's tes t o f "reasonableness " and "objectivity " leave s wid e scope for subjectiv e 
interpretation an d applicatio n o f equalit y principles . Th e problem s o f subjectivit y ar e 
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aggravated a t th e internationa l leve l b y th e existenc e o f substantia l cultura l differences . 
Though som e huma n right s norm s ar e readil y capabl e o f commo n universa l interpretation , 
such as the right not to be tortured or arbitrarily executed , the determination of the legitimacy 
of allege d discriminatio n i s mad e muc h mor e difficul t wher e there  ar e conflictin g cultura l 
attitudes abou t wha t i s reasonabl e o r objectiv e -  fo r example , religiou s attitude s abou t th e 
status of women, or traditiona l hostility to private homosexual behaviour between consenting 
adults.81 

The Margin o f a  State' s Appreciatio n 

The Europea n Cour t o f Huma n Right s ha s hel d tha t State s partie s enjo y a  "margi n o f 
appreciation" i n determining whethe r differentia l treatmen t i s justifiable. Th e boundaries of 
this margin , withi n whic h Contractin g state s posses s discretio n t o implemen t potentiall y 
discriminatory policies 82, ar e not clea r o r fixed . The y "var y accordin g t o the circumstances , 
the subject matte r an d its background."83 I f an allegedly discriminatory practice departs from 
the commo n practic e i n mos t o r perhap s man y State s parties , th e Europea n Cour t o r 
Commission are more likely t o condemn it . Conversely , a n area of law or practice in which 
no common European practice exists will be more likely t o come within a State's "margin of 
appreciation".84 Thus , th e emergenc e o f a  commo n Europea n practic e wil l shif t th e 
boundaries o f th e margin of appreciatio n in a given area. 85 

Unlike the ECHR organs , the Human Rights Committee has only rarely alluded to the elastic 
and elusiv e doctrin e o f a  margi n o f appreciation . Th e HR C minorit y i n Oulajin  allowe d 
States partie s a  wid e margin o f appreciatio n i n implementing socia l an d economi c policies ; 
the opinion did not see m t o affect a  State's margin o f appreciation i n the sphere of civil and 
political rights . However , th e Committee' s cautiou s cas e law , eve n i n relatio n t o civi l an d 
political rights, indicate s tha t in practice i t often allow s a  wide margin o f appreciation . 

In the Optiona l Protoco l cas e o f Hertzberg  et  al  v  Finland86, th e Human Right s Committe e 
majority foun d tha t th e censorshi p b y th e State' s broadcastin g authoritie s o f televisio n 
programmes about homosexuality did not breach Article 1 9 of the ICCPR (protecting freedo m 
of expression) , noting tha t "publi c morals diffe r widely . Ther e i s no universally applicabl e 
standard Consequently , i n this respect , a  certain margin o f discretio n must b e accorded t o 
the responsible nationa l authorities" 87. Thoug h Hertzberg  wa s not a  discrimination case , it s 
reasoning might wel l be used i n determining th e legitimacy o f a  certain distinction . 

However, i t i s submitte d tha t habitua l deferenc e t o a  State' s margi n o f discretio n o r 
appreciation by th e Human Rights Committee woul d be inappropriate i n situations where no 
common internationa l patter n exist , becaus e i t i s ofte n impossibl e t o identif y a  commo n 
international practice among th e highly divers e parties t o the ICCPR . 

The Human Rights Committee, as a quasi-judicial body monitoring human rights on a world-
wide scale , confront s mor e acut e cultura l difference s tha n doe s a  regiona l bod y lik e th e 
European Court  o f Human Rights. Ho w then should th e Human Rights Committe e proceed 
in determinin g th e "reasonableness " an d "objectivity " o f a  distinctio n i n th e absenc e o f 
universal standards i f the grant of a large margin of appreciation to States is not satisfactory ? 
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There i s a  difficul t dilemma . I f th e Huma n Right s Committe e wer e t o develo p regiona l 
standards, paying grea t heed to the attitudes of domestic populations, this would fragment th e 
essential universalit y o f fundamenta l huma n right s an d freedoms . A  simila r proble m woul d 
arise if the Committee were to do as has been suggested88 and replace the practice of adopting 
consensus opinion s wit h a  system o f majority voting . The Committee' s jurisprudence migh t 
become fragmented . 

On th e othe r hand , th e Committee' s consensu s opinion s ofte n represen t a  watered-dow n 
compromise gleane d fro m th e true views o f HR C members , an d th e search fo r a  consensu s 
within such a  diverse body o f jurists result s i n th e lowes t commo n denominato r o f opinio n 
being reflecte d i n th e Committee' s publishe d views . I t i s noteworth y tha t recentl y th e 
Committee ha s increasingl y resorte d t o th e formulatio n o f individua l opinions , whic h ar e 
appended t o the majority views , instea d o f insisting on th e achievement o f consensus. 89 

Suspect Distinctions  an d Stricte r Scrutin y 

Some grounds for differences i n treatment are inherently suspect and call for stricter scrutiny , 
so that the State's margin of appreciation is correspondingly narrower . Racial distinctions ar e 
particularly suspect , a s i s indicate d b y th e existenc e o f CERD , an d a  bod y o f case s i n th e 
International Cour t o f Justice , whic h sugges t tha t non-discriminatio n o n th e base s o f race , 
colour, descent, national or ethnic origin has become a norm of customary international law.90 

The Europea n Commissio n o f Huma n Right s ha s foun d tha t racia l discriminatio n agains t 
citizens (bu t no t apparentl y non-citizens ) o f a  Contractin g Stat e amount s t o a n affron t t o 
human dignity an d constitute degradin g treatmen t i n breach o f Article 3  of th e ECHR. 91 

Since progress toward s se x equalit y i s a n importan t objectiv e o f th e Membe r State s o f th e 
Council of Europe, only very strong reasons could justify a  difference o f treatment based on 
sex unde r th e ECHR. 92 Europea n Communit y la w i s particularl y activ e i n counterin g se x 
discrimination. Th e notion that this approach extends  beyond Europe i s strengthened by the 
existence of CEDAW, numerous other international treaties concerned with women's rights93, 
and th e arguabl y superfluou s inclusio n o f Articl e 3  o f th e ICCPR . O f course , i t mus t b e 
acknowledged tha t th e treatmen t o f wome n varie s considerabl y betwee n State s a t th e 
international level ; an d tha t th e domesti c practic e o f State s regardin g sex  an d rac e 
discrimination ofte n diverge s from  th e li p servic e pai d t o th e notio n a t th e internationa l 
level.94 I t must be noted that the Committee, by consensus, has consistently found distinction s 
based o n sex t o violate th e ICCPR. 95 However , a s noted above , th e Committee hav e bee n 
unwilling to delve beneath the surface of complex and apparently neutral social security law s 
which have caused wome n to be treated worse than men in the same position. Thi s may be 
due t o th e Committee' s relativel y unsophisticate d approac h t o law s whic h are not blatantl y 
discriminatory, rathe r tha n an y manifes t toleranc e o f se x discriminatio n o n th e par t o f th e 
Committee. 

Some commentator s hav e argue d tha t religio n ha s als o becom e a n internationall y suspec t 
category, in view of the adoption by the General Assembly i n 198 1 of the Declaration on the 
Elimination o f All Forms o f Intoleranc e an d Discrimination Base d o n Religion o r Belief.96 
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The decisio n o f th e Europea n Cour t o f Huma n Right s i n Inze  ν  Austria  indicate s tha t 
distinctions mad e o n th e basi s o f illegitimac y ma y hav e joine d th e grou p o f "suspec t 
distinctions", a t leas t under th e ECHR, i n the ligh t o f the 197 5 European Conventio n on the 
Legal Status of Children born out of Wedlock.97 I n that case, the Court rejected th e Austrian 
government's argumen t tha t th e law reflected th e population' s "traditiona l outlook". 98 Here , 
the State' s margin o f appreciatio n i n thi s are a ha d bee n narrowe d b y th e developmen t o f a 
European patter n o f tolerance regarding illegitimat e births , and the Court followe d tha t lea d 
by obliging the Austrian government to update its attitudes. I t seems likely the Human Rights 
Committee woul d similarl y trea t distinction s base d o n illegitimac y a s suspect , a t leas t i n a 
European context . 

Special Measure s an d Affirmativ e Actio n 

It is generally accepte d i n internationa l huma n right s la w that 99 

"the provisio n o f specia l measure s o f protectio n fo r socially , economicall y o r 
culturally deprived groups is not discrimination, so long as those special measures are 
not continued afte r th e need for them has disappeared ... . The other typ e of protective 
measure which i s permissible i s the provision o f special rights for minority group s to 
maintain thei r own languages, culture and religious practices and to establish schools, 
libraries, churches an d simila r institution s ... . 

"'Discrimination' i s define d unde r internationa l la w t o mea n onl y unreasonable , 
arbitrary or invidious distinctions, and does not include special measures of protection 
of th e tw o type s describe d above  ... . The principl e o f equalit y o f individual s unde r 
international la w doe s no t requir e mer e forma l o r mathematica l equalit y but  a 
substantial an d genuin e equalit y i n fact." 100 

The Human Rights Committee has confirmed i n its general comments tha t affirmative actio n 
is sometimes required by States in order t o combat discrimination. I n General Comment no. 
18, the Committee pointe d ou t "tha t th e principle o f equalit y require s State s parties t o take 
affirmative actio n i n orde r t o diminis h o r eliminat e condition s whic h caus e o r hel p t o 
perpetuate discriminatio n prohibite d b y th e Covenant . Fo r example , i n a  Stat e wher e th e 
general condition s o f a  certain par t o f th e populatio n preven t o r impai r thei r enjoymen t o f 
human rights, the Stat e should tak e specifi c actio n t o correc t thos e conditions." 101 Genera l 
Comment no. 3 (o n Article 2) states that "the obligation under th e Covenant i s not confine d 
to th e respec t o f huma n rights , bu t tha t State s partie s hav e als o undertake n t o ensur e th e 
enjoyment o f thes e right s t o al l individual s unde r thei r jurisdiction . Thi s aspec t call s fo r 
specific activitie s b y State s partie s t o enabl e individual s t o enjo y thei r rights." 102 Genera l 
Comment no . 4  (dealin g wit h Articl e 3 ) state s tha t "Articl e 3 , a s Article s 2(1 ) an d 2 6 .. . 
requires no t onl y measure s o f protectio n bu t als o affirmativ e actio n t o ensur e th e positiv e 
enjoyment o f thos e rights."103 

The gist of these General Comments is that positive measures to implement the ICCPR's non-
discrimination obligations are mandatory, though the content of those positive measures, and 
the situations i n which positive measures must be taken , are unclear. 104 
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General Comment no. 1 8 confirms tha t such positive "action may involv e granting for a  time 
to the par t o f th e population concerne d certai n preferentia l treatmen t i n specific matter s a s 
compared wit h th e res t o f th e population . However , a s lon g a s suc h actio n i s neede d t o 
correct discrimination in fact, i t is a case of legitimate differentiation unde r the Covenant."105 

It is not clear when a duty to take affirmative actio n against structural discrimination arises.106 

The allege d discriminatio n i n Stalla  Costa  ν  Uruguay 107 wa s foun d t o b e permissibl e 
affirmative actio n i n favour o f a  formerly disadvantage d grou p (th e admission t o the public 
service o f forme r publi c officials wh o had been unfairly dismisse d o n ideological , political , 
or trade union grounds) . 

Affirmative actio n i s a n exceptio n t o o r derogatio n fro m th e fundamenta l righ t o f equa l 
treatment withou t discrimination . I t is wel l established under European Communit y la w tha t 
special protective measures must be construed strictly , and in accordance wit h the principl e 
of proportionality, s o that the derogations remain within the limits of what is appropriate and 
necessary for achieving the aim in view.108 Derogation s from the principle of equal treatment 
are construe d strictl y eve n thoug h thei r purpos e i s t o promot e th e interest s o f wome n b y 
reducing pas t o r existin g inequalities . Similarly , measure s fo r th e protectio n o f women , 
particularly a s regard s pregnanc y an d childbirt h hav e a  benevolen t purpose , but  mus t 
nonetheless be strictly construe d t o avoid undermining th e principle o f equalit y itself 109. 

Measures t o Combat Privat e Discriminatio n 

Positive action may be required t o protect a  particular grou p agains t discrimination b y othe r 
groups. Such action may tak e th e form o f legislativ e measures t o combat discriminatio n o r 
promotional extra-lega l measures.110 Th e ICCPR prohibits discrimination by Stat e agencies , 
but it is as yet uncertain whether and to what extent the ICCPR obliges States to prevent and 
punish discriminatio n b y privat e persons . I f discriminatio n a t a  privat e leve l i s allowed t o 
flourish, a  society wil l not give ful l effec t t o th e norms o f non-discrimination an d equality . 
On th e othe r hand , th e forbiddin g o f discriminatio n b y individual s an d privat e bodie s 
potentially interfere s wit h thei r rights , suc h a s thos e o f expression , choice , thought , an d 
association. 

The existenc e o f a  genera l dut y upo n State s t o tak e positiv e actio n t o comba t privat e 
discrimination has been the subject of much scholarly debate. 111 Suc h a duty can be derived 
from th e Articl e 2  obligatio n t o "ensur e t o all  individual s .. . th e right s recognise d i n th e 
Covenant", and from the Article 26 obligation to prohibit or protect against, discrimination. 112 

It is submitted that States parties do have a  duty t o prevent discrimination by private persons 
in the public sphere wher e such discriminatio n adversel y affect s th e rights -  whethe r civil , 
political, economi c an d socia l -  o f th e perso n discriminate d against. 113 However , th e 
prohibition o f discrimination i n the purely domesti c spher e woul d interfer e undul y wit h th e 
discriminator's right  t o persona l privacy , an d would , in any case , be virtually impossibl e t o 
enforce.114 

General Comment no. 1 8 states that : 

"the Committe e wishe s t o kno w i f ther e remain an y problem s o f discriminatio n i n 
fact, whic h may b e practise d eithe r b y publi c authorities , by th e community , o r b y 
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persons o r bodies . Th e Committe e wishe s t o kno w th e lega l provision s an d 
administrative measures directed at diminishing or eliminating such discrimination." 115 

This comment may impl y that States parties are under a  duty to tackle some forms o f private 
discrimination. 

The ICER D an d CEDA W texts 116 g o furthe r tha n th e ICCP R tex t a s regard s privat e 
discrimination. Thes e instruments confirm tha t UN treaty bodies are willing to actively enter 
the private sphere to eliminate discrimination. Fo r example, in the CERD decision in Yilmaz-
Dogan ν  the Netherlands117, th e Committe e decided tha t th e State party had no t sufficientl y 
protected th e complainant' s righ t t o wor k unde r Articl e 5(e)(i ) o f th e Convention , a s a n 
employment tribuna l ha d no t properl y take n int o accoun t discriminatio n agains t th e 
complainant by he r privat e employer. 118 

Another CER D decision , L.K.  ν  the  Netherlands119, suggest s th e directio n o f futur e ICCP R 
jurisprudence. Articl e 4(a ) o f th e Convention , whic h oblige s State s partie s t o prohibi t 
incitement t o racial hatred an d discrimination, 120 give s greate r definitio n t o Article 20(2) o f 
the ICCPR, whic h provides more generall y a s follows : 

"Any advocacy  o f national , racia l o r religiou s hatre d tha t constitute s incitemen t t o 
discrimination, hostility o r violence shal l be prohibited by law. " 

In L.K.,  th e CER D Committe e foun d a  violatio n o f Articl e 4(a) , CERD , becaus e domesti c 
anti-racist legislatio n ha d no t been properl y enforce d agains t person s wh o had mad e racis t 
remarks an d threat s agains t th e complainant 121. The Committe e stated 122 tha t i t coul d not 

"accept any clai m tha t the enactment o f la w makin g racia l discriminatio n a  criminal 
act in itsel f represents ful l complianc e with [articl e 4(a)]." 

Furthermore123 

"When threat s o f racia l violenc e ar e made , an d especiall y whe n the y ar e mad e i n 
public and by a  group, it is incumbent upon the State to investigate with due diligence 
and expedition. " 

Thus, Articl e 4(a) , CERD (and , by implication , Article 20 of the ICCPR) require not onl y 
the enactment o f anti-racis t law s (and , under th e ICCPR, law s t o counte r extrem e form s o f 
nationalist an d religious discrimination), but also their effectiv e implementatio n by th e State 
party's organs o f justice, such a s the police and courts . 

The CERD precedents ar e likely to encourage the Human Rights Committee t o overcome its 
hesitancy i n extendin g th e reac h o f th e ICCP R non-discriminatio n provision s t o som e 
"private" acts o f discriminatio n i n the public sphere 124. 
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Conclusion 

International huma n right s la w i s no t full y develope d a s regard s th e relevan t principle s 
guaranteeing equalit y o f treatment an d non-discrimination. However , i t provides some usefu l 
persuasive authorit y fo r nationa l court s i n interpreting constitution s an d ordinary legislation . 
This body of law is likely to become more significant a s the jurisprudence develop s on issues 
such as the meaning of direct and indirect discrimination, the nature of the comparisons called 
for i n discrimination cases , the burde n an d standar d o f proof , th e natur e o f th e justificatio n 
of directl y an d indirectl y discriminator y measures , the nee d fo r effectiv e remedies , and th e 
proper approac h toward s exceptions , including affirmativ e action . 
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Discrimination an d the African Charte r on Human and 
Peoples1 Rights 

By The Hon Mr Justice Ρ Nnaemeka-Agu, Former Justice o f the 
Supreme Court of Nigeria 

Introduction 

Up t o th e en d o f th e secon d worl d wa r i n 1945 , th e concep t an d scop e o f huma n right s 
suffered fro m definit e conceptua l an d structura l defects . The y wer e not differentiate d from 
civil rights and were regarded as individualistic and, at best parochial, in scope. Such palpable 
backdrops o f popula r upheaval s a s th e Magn a Cart a i n Englan d (1215) , th e Frenc h 
Declaration of the Rights of Man (1789) and the American Bill of Rights (1791) were looked 
upon as the exclusive concerns o f the countries concerned . Even th e founding o f the League 
of Nation s afte r th e firs t worl d wa r di d not quit e completel y obliterat e thes e limitations . I t 
was only a s a  result o f th e enormit y o f human suffering s durin g th e second worl d wa r an d 
the creation of the United Nations as a forum fo r regular discussio n of international problems 
hostile t o internationa l peac e an d harmony , th e mai n objectiv e o f th e U N Charter , tha t 
foundations fo r universality o f human rights norms were laid. That spirit of universality foun d 
expression not  only i n the Universal Declaration o f Human Rights whic h wa s passed by the 
General Assembly i n 1948 , followed by th e two Covenant s (1966 ) one on Economic, Socia l 
and Cultura l Right s an d th e othe r o n Politica l an d Civi l Rights . Abou t th e sam e period , 
similar development s wer e takin g plac e i n differen t Region s o f th e world , leadin g t o th e 
European Convention for the Protection of Human Rights and Fundamental Freedoms (1950), 
European Social Charter (1961), the Inter-American Convention on Human Rights (1969) and 
the African Charte r o n Human an d Peoples' Rights (1981) . 

It is important fo r purposes o f thi s paper t o bear i n mind the fac t tha t al l these internationa l 
instruments wer e someho w connected , bein g al l fro m a  commo n motivation , t o wit : th e 
promotion an d protectio n o f huma n rights . Also , t o a  larg e extent , the y hav e identica l 
contents, thoug h wit h some minor differenc e i n places. 

International Huma n Right s Norm s 

One o f th e most significan t achievement s o f th e maide n colloquium  an d precursor o f this , 
which wa s held i n Bangalore , India , i n 1988 , was, in my opinion , a  recognition o f th e fac t 
that although international human rights norms are not usually directly enforceable i n national 
courts exercising their respective domestic jurisdictions, yet those courts are expected to have 
due regard to such norms while deciding cases whenever thei r domestic law -  constitutional , 
statutory, o r common la w -  is uncertain o r incomplete . 

Another poin t whic h mus t be mentioned i n thi s introduction i s th e principle o f universalit y 
of human rights norms. Before 1945 , these rights were regarded as the exclusive problem of 
affected individual s o r localities . By th e Unite d Nation s Charter , 1945 , an d th e Universa l 
Declaration, 1948 , the y cease d t o b e s o regarded . Thes e norm s ar e usuall y state d i n 
international o r regional instruments , customary internationa l law , principles of the common 
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law for those within the common law jurisdictions and now internationally developing human 
rights jurisprudence. Sometimes they are expressed in constitutions and other legislations of 
different countries . Bu t a s wa s note d fro m th e preambl e t o th e Universa l Declaratio n o f 
Human Rights, that change of attitude was initiated by a  realization that "recognition of the 
inherent dignity and of the equal and inalienable rights of all members of the human family 
is the foundation of freedom, justice and peace in the world". Hence it was proclaimed therein 
that the "Universal Declaration of Human Rights as a common standard of achievement fo r 
all peoples an d al l nations , t o th e en d tha t ever y individua l an d ever y orga n o f society , 
keeping this Declaration constantly in mind, shall strive by teaching and education to promote 
respect for these rights and freedoms and by progressive measures, national and international, 
to secure their universal and effective recognitio n and observance, both among the peoples 
of Member States themselves and among the peoples of territorie s under thei r jurisdiction". 
Hence it proceeded to declare in Art 1  a s follows: 

Article 1 

All human beings ar e born free and equa l i n dignit y an d rights . They ar e endowed wit h 
reason and conscience and should act towards one another in a spirit of brotherhood. 

So, although the Declaration was not intended to be a universal and enforceable code binding 
on all member states as such, it was designed to set a uniform standard for all member states. 
It was intended that th e entire humanity shoul d aspir e to thei r attainment . The norms are, 
therefore, universal. To that intent, the underlying concept is that subject to express provisions 
to the contrary i n the domestic laws o f any particular state , they are the entitlement o f al l 
members of the human family a s they are "the foundation o f freedom, justice and peace in 
the world". So they deserve universal and effective recognitio n by all . One corollary o f the 
universality of thes e norms is that, subject t o express provisions i n the domestic laws of a 
particular state , there cannot be in concept or essence any separate version of any of these 
norms in Britain or th e United State s an d yet anothe r fo r Russia , o r India , o r Nigeria , or 
South Africa. Indee d recognition and respect o f thes e international norms of human rights 
make the difference between a civilized society and a barbaric one. They are rights which all 
civilized societies ought to aspire to. They are rights which are conceptually antecedent to the 
political societ y itsel f an d ar e therefor e regarde d a s "primar y conditio n t o a  civilize d 
existence."1 It is from the above general and broad principles that I shall now examine more 
closely two of such norms, to wit: freedom from discrimination and freedom of expression 
and the press under the African Charter . 

Discrimination 

One of th e cherished norms guaranteed under the African Charte r i s equality o f al l human 
beings before th e law an d equal protection of law t o al l persons: Article 3  of th e Charter 
provides as follows: 

Article 3 

1. Ever y individual shall be equal before th e law. 

2. Ever y individual shall be entitled to equal protection of the law. 
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This Article, which is a clear reflection o f Art 1  of the Universal Declaration, provides fo r 
what is usually referred t o as freedom from discrimination. It is important to observe that in 
this contex t th e African Charte r deal s wit h tw o distinc t situations , namely equalit y o f al l 
persons before the law and equal protection of all persons by the law. Although they have the 
same fundamenta l objective , t o trea t al l person s alike , i t woul d b e wron g t o ignor e th e 
essential difference betwee n the two. The first whic h relates more to social organization and 
association entrenches fundamenta l equalit y o f al l individual s before th e law. I t proscribes 
preferential treatmen t of any person or class merely because of his class. The second which 
looks rather lik e the supportive weapon of th e first , lik e the equal protection claus e in the 
Fifth an d Fourteenth Amendments t o the United State s Constitution , i s designed to deal a 
death blow to racial discrimination, but i s not limited t o it. Both arms of the Article, taken 
together, deal with discrimination in a very wide context. Both take all the citizens of a state 
as a  grou p o f equal s an d proscrib e an y arbitrar y classificatio n o f the m an d preferentia l 
treatment to any group therein merely because they belong to the group. 

It is necessary to begin with, to get a clear idea of what is meant by discrimination. For lack 
of a  clear idea a s t o its meaning and implication has ofte n le d t o its being confused wit h 
freedom o f association which is dealt with in Art 11 , or of movement, dealt wit h in Art 12 
and which are basically different . 

It is important t o note that the word "discrimination" suffers a  good deal from imprecision. 
For not only are there de jure and de facto discrimination s but also it must be admitted that 
not al l legislations , i f an y a t all , appl y universall y an d dea l wit h al l person s equally . 
Discrimination i s therefore used in the loose sense and in the strict sense. In the loose sense 
of the word, i t can be said that a Children's an d Young Persons Law discriminates agains t 
adults. A  refuge e la w discriminate s agains t non-refugees . A  la w o n alien s necessaril y 
discriminates against indigenes. Such examples can be multiplied indefinitely. But that is the 
loose sense of th e wor d and , fortunately , no t th e sense in whic h i t i s used i n the Africa n 
Charter or any other international convention or instrument. Discrimination in the Charter or 
any other similar covenant always arises with reference to persons of the same class. Citizens 
of a  state are supposed t o be all of th e same class. If a  law or a  policy seek s arbitrarily to 
classify the m or give preferential treatmen t t o a section therein on the basis of race, ethnic 
ancestry, gender, colour, circumstances of birth, tha t is discrimination. The opposite of it is 
the equa l protectio n claus e unde r th e Fourteent h Amendmen t t o th e Unite d State s 
Constitution, the basis being unjustifiable classification . 

Discrimination i n the eye of the law, therefore, means the effect o f a statute or established 
practice which confers particular privileges on a class (or a person) arbitrarily selected from 
a larger number of persons, all of whom stand in the same relation to the privileges granted 
and between whom and those not favoured reasonable distinction cannot be found. It implies 
"unfair treatmen t o r denia l o f norma l privilege s t o person s becaus e o f thei r race , age , 
nationality, o r religion , an d a  failur e t o trea t al l person s equall y wher e n o reasonabl e 
distinction can be found between those favoured and those not favoured".2 Not less prominent 
are discrimination s o n ground s o f sex , th e so-calle d gende r discriminatio n -  an d on e o n 
ground of colour -  the notorious colour bar . Taking a  clue from the position in the United 
States, in essence discrimination operates among persons of the same class or group. This is 
why th e whol e gamu t o f late r decision s o f court s i n th e United State s g o t o sho w tha t 
discrimination agains t th e negroe s o n n o othe r groun d bu t thei r rac e an d colou r i s 
unconstitutional.3 Bu t le t m e emphasize tha t i t doe s no t ba r al l type s o f classification . I t 
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certainly permits o f suc h on reasonable grounds . The United State s Supreme Cour t i n my 
view put the principle right whe n it stated: 

as a general proposition (it ) is undeniably tru e tha t i t i s not within the scope of the 
Fourteenth Amendment to withhold from the States the power of classification"4 but 
it must appear tha t ( a classification is ) based upon some reasonable groun d -  some 
difference whic h bears a just and proper relation to the attempted classification . 

The same court reiterated the rationale in the Slaughter House Cases and in Williams ν Fears, 
179 US 270, p 274 thus: 

The "evil" to be remedied (by the Fourteenth Amendment) was "the existence of laws 
in the States where the newly emancipated negroes resided, which discriminated with 
gross injustice and hardship against them as a class." 

It was subsequently held, in Brown ν Board of Education 347 US 483 obviously over-ruling 
the doctrine of "separate but equal" approved i n Plessy ν Ferguson 163 US 537 that there 
would be no legal distinction among all those born or naturalized in the United States and so 
to separate negro children from others equally born or naturalized in the United States on no 
other groun d but becaus e o f thei r rac e an d colou r wa s inherently unequa l and , therefore , 
unlawful discrimination . It must be repeated that discrimination may be de jure when it is by 
express enactment or de facto when it is by established practice. Both of them are odious but 
it is, perhaps, more reprehensible when it is entrenched as a matter of law, ie de jure. 

Worthy of consideration in this regard is discrimination in many countries against illegitimate 
children. I t i s true tha t illegitimac y derive s from th e act o f such a  child's parents , and not 
from an y fault of the child himself. As the United States Supreme Court pointed ou t in the 
case of Weber  ν Aetna Casualty & Surety Co 406 US 16 4 "visiting condemnation upon the 
child in order to express society's disapproval of the parents' liaison is illogical and unjust." 
Moreover, imposin g disabilities on the illegitimate child is contrary to the basic concept of 
law tha t lega l burden s shoul d bea r som e relationshi p t o individua l responsibilit y o r 
wrongdoing. So, the law has usually disapproved o f discrimination agains t children merely 
on grounds of illegitimacy. 

Much more important for our consideration is discrimination based on gender. In many parts 
of th e worl d law s ar e passe d an d policies formulate d whic h clearl y discriminat e agains t 
women for no other reason but that they are females. Britain and some countries of Western 
Europe are virtually free of this - thanks to the effect of the suffragette movement of late 19th 
and early 20th centuries. In the United States the attitude of the courts was basically differen t 
for a  start. In 1873 , in the case of Bradwell ν  Illinois 83 US 13 0 the Supreme Court of the 
United States approved a law which discriminated against women in the practice of law. This 
attitude continued in many subsequen t cases. 5 But th e trend o f approva l o f discriminator y 
legislation on no other ground but gender was later broken, as shown by the case of Orr  ν 
Orr 440 US 268 which disapproved of an Alabama legislation which provided for alimony 
for women and not for male spouses. 

In most parts of Africa, th e story is not rosey: women are still regarded as underdogs. 
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In Nigeria , a s fa r bac k a s 1935 , the Chie f Secretar y t o Government , i n a  reply t o Lady 
Abayomi's representation tha t "both sexes must be equally and fairly educated" and equally 
paid said: 

Women don' t mak e goo d saleswome n an d sinc e wome n don' t hav e th e financia l 
responsibilities as men, they should not receive equal salaries.6 

This is clearly a classic example of discrimination. Discrimination against women on grounds 
of thei r sex runs throug h the classica l era durin g whic h a  woman's domesti c position was 
completely subordinate d t o tha t o f th e man , ( patria potestas ) whether h e wa s th e father , 
brother o r husband. Women had rather little , i f an y a t all , legal personality. The Hebrews 
demonstrated thei r discrimination agains t wome n by thei r usual morning prayer t o God by 
Jewish men: 

Blessed art thou who has not made me a Gentile, a slave or a woman.7 

Most tribal groups in Nigeria, and in fact most of Africa, regar d women as inferior t o men. 
The truth is that this deep rooted prejudice agains t women was such that in 195 7 the United 
Nations though t i t fi t t o adop t a  "Conventio n o n th e Eliminatio n o f Al l Form s o f 
Discrimination Agains t Women. " Thi s wa s on e o f th e ideologica l background s whic h 
informed th e insertion of Art 3 already se t out above in the African Charter . 

Were the African Head s of Government merely content to just enunciate the abstract norm? 
No. They wen t further t o prescribe thei r duty i n that respect. Hence in Chapter 2  - Duties, 
they provided in para 3  of Art 1 8 as follows: 

3. Th e State shall ensure the elimination of every discrimination agains t women 
and als o ensur e th e protection o f th e rights o f th e women an d the child as 
stipulated in international declarations and conventions. 

In most African communitie s there are many instances o f discrimination against women in 
their substantive laws, in spite of this and the express provision in Art 16(1 ) of the Universal 
Declaration o f Huma n Right s fo r equa l right s o f me n an d women . Thes e discriminator y 
enactments relate to marriage, rights during coverture, and rights over their pre-nuptually and 
post-nuptually acquire d properties . Eve n parenta l right s ove r thei r childre n bea r ou t thi s 
discrimination. In fact in the traditional concept of most African communities , a wife is part 
of her husband's properties and in real terms she is only a shade higher than a chattel. In short 
quite apart from positive enactments, the position of women is made worse by custom and 
customary concepts. 

This bring s m e t o th e cas e o f discriminatio n agains t children . B y man y internationa l 
declarations, covenant s an d instruments , th e nee d fo r specia l cas e fo r childre n ha s bee n 
recognized. Mention may be made of the Geneva Declaration on the Rights of the Child 1924, 
the UN Declaration of the Rights of the Child 1959 ; Art 24 of the International Covenant on 
Civil and Political Rights (1960) , Art 1 0 of the International Covenant on Economic, Social 
and Cultural Rights (1966) , the United Nations Convention on the Rights of the Child and 
several othe r internationa l declaration s o n Socia l an d Lega l Principle s relatin g t o th e 
Protection and Welfare of children. All of them recognize the fact that "the child, for the full 
and harmoniou s developmen t o f hi s o r he r personality , shoul d gro w u p i n a  famil y 
environment, in an atmosphere of happiness, love and understanding"8 and completely free 
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from discrimination . So, because of his or her special circumstance, the child deserves special 
care and assistance. Yet, in many countries, particularly i n the African Region , the child is 
discriminated against in laws on many theatre s of life . All the rights of the child set out in 
45 out of the 54 Articles in the UN Convention on the Rights of the Child are trampled upon 
at will. Even their right to education in any part o f their country i s sometimes restricted or 
denied some children of the same country. 

In Nigeria , right t o freedom from discrimination i s an entrenched righ t under s . 3 9 of the 
1979 Constitution and s. 41 of the 1981 Constitution. Hence in Adewole ν Jakande9, a circular 
which sough t t o restric t certai n childre n t o onl y publi c school s wa s hel d t o b e 
unconstitutional. Similar provisions exist in many African Countries . 

The las t typ e o f discriminatio n tha t I  wis h t o touc h upo n i s tha t wit h respec t t o voting . 
Experts o n the United State s Constitutio n regar d th e right t o vote a s an aspec t o f human 
rights10 A s it is so, several legislation that tended to dilute the right to vote by every citizen 
of the State or to weight the value of a vote higher or lower than others, or deprive a section 
of the populace of their right to franchise, or restrict the free exercise of the right to vote by 
any section of the people are denials of human rights and therefore unconstitutional . 

Back to The African Charter 

One might have been wondering why I have gone so far afield i n my discussion of general 
principles and , particularly i n the consideration o f decide d case s and examples -  far awa y 
from th e African Region to which the African Charter more directly relates. This is deliberate, 
for th e following reasons: 

(i) A s I  tried t o show i n the introduction , th e Universal Declaration an d th e differen t 
Regional Covenant s o n Human Rights ar e connected no t merel y i n their historica l 
setting bu t mor e relevantl y i n thei r motivatio n an d concept . Also , th e norm s ar e 
universal. The result i s that decisions on any of the m in one country o r region will 
have a persuasive effect on a court in the African Region faced with the same problem 
in similar circumstances. 

(ii) Ther e is no supranational court on human rights in the African Region and, most of 
the national constitutions in the Region are nascent, in fact post-colonial, resulting in 
a dearth of precedents. The Magna Carta which laid the palladium fo r th e so much 
hallowed British liberty, for an example, was forced on the Crown in 1215 . American 
courts have been interpretin g huma n rights norm s fo r ove r 20 0 years . Whil e i t i s 
conceded that these norms are universal, courts in the African Region ought, in my 
view, to be freely guided by reference to experiences in similar situations in England, 
America an d elsewhere . I n fact , ther e ca n b e n o bette r guid e o n an y issu e o f 
discrimination in the African Charte r than decisions of, an d precedents by, courts in 
the United States, for historical reasons. 

(iii) I t i s clea r fro m th e tex t o f th e Africa n Charte r itsel f tha t i t neve r intende d a n 
isolationist interpretation . I t i s clea r from  th e preambl e tha t i t se t out , lik e othe r 
international an d regional instrument s "to promote an d protect human an d peoples' 
rights on the basis of freedom, equality and justice". Like those other international and 
regional convention s an d instrument s i t wa s designe d "t o promot e internationa l 
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co-operation having due regard to the Charter of the United Nations and the Universal 
Declaration of Human Rights". It also reiterates the need for internationa l protection 
of human rights and for "adherence to the principles of human and peoples' rights and 
freedoms, contained in the declarations, conventions and other instruments adopted by 
(inter alia) . . . th e Unite d Nations. " Afte r statement s o f principle s whic h ar e i n 
language an d essenc e identica l wit h thos e o f othe r internationa l an d regiona l 
instruments, it ennunciates the corresponding duties of member states and individuals. 
Then it creates the Commission as the enforcement orga n and specifically charge s it 
to draw inspiration from the Charter of the United Nations, the Universal Declaration 
of Huma n Right s an d th e provision s o f variou s instrument s adopte d withi n th e 
specialized agencies of the United Nations of which the state parties to the Charter are 
members. Thus there is a clear intention in the Charter itsel f tha t in its interpretation 
and application of the African Charte r these other human rights instruments could be 
regarded. 

A close look at Art 10 of the Charter set out above shows that discrimination, whether de jure 
or de facto, in all its ramifications i s contrary to the letters and spirit of the Charter. In other 
words, t o discriminat e agains t an y perso n o r grou p b y legislatio n o r practic e an d policy 
because of his or their gender, race or ethnic origin, age, circumstances of his or her birth11, 
colour, nationality or religion as such, as well as failure to treat all persons equally where no 
reasonable distinction can be found between persons favoured and those not favoured are all 
discrimination whic h runs contrary t o the provisions o f th e Charter . So is the provision of 
public facilities i n such a way as to favour som e members of the community and put others 
at a disadvantage. So also is a legislation which is such as to bar from or diminish the right 
of an y sectio n or grou p in the community o f exercisin g thei r ful l righ t t o vote with equal 
opportunity. But I  must also point out that , like in cases decided on equal protection clause 
under th e United State s Constitution12 i t may no t be possible t o avoi d some classificatio n 
altogether. But where there must exist one it must be based upon some reasonable ground and 
not a  mere arbitrar y classificatio n base d o n th e fac t tha t the  affecte d grou p belong s t o a 
particular class or group that must be singled out. 

As I  have stated , ther e i s no separat e supra-nationa l cour t o f huma n right s charge d wit h 
responsibility fo r enforcin g thes e rights. But this does not mean that there is an absence of 
appropriate forum fo r their enforcement. True, the whole s. 4, (Arts 38-56) of the European 
Convention is devoted to the establishment, organization and powers of the European Court 
of Human Rights. So does s. 11 (Art s 81-82) of Chapter XI of the Inter-American Convention 
make provision fo r a  simila r Cour t for th e Inter-America n regiona l human rights system. 
There are no such provisions i n the African Charter . But Art 7  of the Charter provides as 
follows: 

Every individual shal l have the right to have his cause heard. This comprises: 

(a) Th e righ t t o a n appea l t o competen t nationa l organ s agains t act s violatin g hi s 
fundamental rights as recognized and guaranteed by conventions, laws, regulations and 
customs in force. 

So, eve n thoug h th e African Charte r differ s from  bot h th e European an d Inter-America n 
Conventions each of which has provided for a Court of Human Rights, power has been given 
to the Courts in the region, in exercise of their respective domestic jurisdictions, to enforce 
human rights. Furthermore, th e written constitution s o f al l o f them expressly giv e judicial 
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power to the judicature. An example is in s. 6 of the Constitution of Nigeria 197 8 and 1979. 
This is a great power. Read togethe r wit h Art 7  of th e African Charte r i t is clea r tha t the 
responsibility an d powe r o f interpretin g an d enforcin g th e provision s o n freedo m from 
discrimination both in the Charter and in their domestic jurisdictions, are those of the judges 
in the region. 

Other Specific Provision s 

It is from the above general principles tha t the Courts in the African region , in exercise of 
their respective domesti c jurisdictions, an d i n th e spiri t o f Ar t 7  o f th e Charter , ar e now 
expected to interpret and enforce the other specific provisions of the Charter. The following 
are particularly relevant: 

1. Discrimination  against non-nationals of member states: Paragraphs 4 and 5 of Art 12 
provide agains t discrimination against non-national s o f states parties to the Charter. 
Mass expulsion of non-nationals on grounds of nationality, racial, ethnic or religious 
considerations is expressly prohibited. [Ar t 12(5)] . 

2. Non-discrimination  with respect  to access to the public service of  the country: Every 
individual is guaranteed equal access to the public service of his or her country. The 
Constitution of Nigeria , 1979 , provides for Federal Character in appointments to the 
public service. This is a form of affirmative actio n which should be enforced by the 
courts. But i t is , regrettably, declare d b y th e Constitutio n t o be a n element o f th e 
Fundamental Objective s an d Directiv e Principle s o f Stat e Polic y whic h i s 
non-justiciable. 

3. Non-discrimination  with  respect to access  to public property: Every individua l i s 
guaranteed the right to equal access to public property and facilities in the state under 
Art 13(3) . This means that there is no room for separate facilities on grounds of race 
or ethnic origin even if the facilities were equal. It is gratifying t o note that Apartheid 
laws in South Africa ar e being repealed. 

4. Equal  right to assemble with  all citizens: Similarly , under Art 11 , every individual is 
guaranteed th e right  t o assembl e freel y wit h others . Thi s right,  however , i s no t 
absolute as it could be restricted or derogated from by law enacted in the interests of 
national security or the safety, health, ethics and rights and freedoms of others. 

5. Non-discrimination  with respect to conditions of similar employment: Every individual 
is guaranteed equal conditions of employment for similar jobs. S/He shall, under Art 
15, receive equal pay for equal work. 

6. Non-discrimination  on  grounds of  sex: Article 1 8 guarantees th e elimination o f al l 
discrimination against women on grounds of their sex and assures every woman of all 
her rights as guaranteed by international declarations and conventions. 

7. Provision  for special  care for the  Child: similarly, th e chil d i s guarantee d al l th e 
protection provided for him/her in all international conventions [Ar t 18(3)]. 
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Conclusion 

The onl y questio n i s whethe r judge s i n Afric a ca n ris e t o th e occasion . I n tryin g t o driv e 
home this challenge, I would like to cite a line of cases decided by the United States Supreme 
Court o n racia l discrimination . Pleas e pardo n m y constan t referenc e t o th e Unite d States . 
After all , thoug h Grea t Britai n wa s th e fathe r an d make r o f all  constitution s i n 
Commonwealth Africa, th e United States was their precursor and remains, somehow, a model 
for th e interpretation an d applicatio n o f writte n constitutions . Now to the cases: 

In Scott ν  Sanford 60 US (19 How), 393 (1857), the United States Supreme Court, in exercise 
of its  interpretativ e jurisdiction , refuse d t o fre e Dre d Scott , a  slave , describin g him  a s 
property, the subject o f a right not capable of having rights. This contributed to the Civil War 
and wa s on e o f th e cause s o f th e Fourteent h Amendment . B y th e exercis e o f th e sam e 
jurisdiction eve n afte r th e Fourteenth Amendment , th e same Cour t approved the doctrine of 
"separate but equal" in schools and public facilities whic h became the constitutional mainstay 
of segregatio n in Plessy  ν  Fergusson 16 3 US 53 7 (1896) . 

Then in the historic case of Brown ν  Board of  Education 34 7 US 438 (1954) , the same court , 
taking int o accoun t socia l an d economi c factors , decide d tha t segregatio n i n school s wa s a 
breach of the constitution because the principle of separation per se, even if the facilities wer e 
equal, was inherently unequal. Brown's sister case, Boiling ν  Sharpe 34 7 US 497 (1954), held 
that segregation in public school s i n the District of Colombia , wa s a  breach of Due Process. 
Thus the court deal t a death knell on segregation, tha t is, discrimination on grounds of racial 
origin o r colour i n schools . 

After considerin g thes e an d othe r cases , wh o ca n doub t tha t judge s an d thei r co-ordinates , 
lawyers, d o chang e society ? I t i s therefore lef t t o judges an d lawyer s i n th e African regio n 
to decide whether t o follow suit . I t is my belief tha t i f they apply th e principle of purposefu l 
interpretation wit h wisdom, knowledg e an d courage , balancing sociologica l factor s wit h th e 
purposes o f thes e human rights norms, they wil l not onl y make the mark but als o save thei r 
respective societies from turmoil . Only thu s can our societies reap the full benefi t o f judicial 
review. 
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Racial Discrimination an d Freedom of Expression in the 
United State s 

By The Hon Mr Justice Nathaniel R  Jones, Circuit Judge, United States 
Court of Appeals for the Sixth Circuit 

Introduction 

There ar e lesson s t o b e learne d from  th e America n experimen t wit h insertin g democrati c 
values int o th e nation' s institutions . Eve n wit h imperfection s an d errors , huma n right s an d 
individual liberties have been advanced as a result of guarantees built int o the Bill of Rights. 
The thrus t o f thi s pape r i s t o asses s tha t par t o f th e America n experimen t tha t deal s wit h 
efforts t o en d racia l discriminatio n throug h th e us e o f guarantee s i n th e Bil l o f Rights . 
Without th e freedom  t o engag e i n protes t speech , t o assembl e an d associate , t o writ e an d 
publish freely,  neithe r slaver y no r its  legac y coul d b e effectivel y challenged . Afte r all , th e 
essence o f American slaver y an d it s legac y involve d th e curtailmen t o f legal , politica l an d 
social rights o f th e black minority . 

The United State s was  founded bac k in 177 6 upon principle s o f democrac y an d libert y -  of 
fundamental inalienabl e rights belonging t o all persons, secure against majoritarian rule . Yet 
at th e tim e o f it s founding , blacks , a s a  racia l minority , wer e afforde d n o suc h rights . 
Although the language of the Constitution and the Bill o f Rights seemed to exclude no one,1 

black Americans were seen as having no rights . The dominan t whit e culture, in fact , denie d 
the very humanity o f black Americans. 

From tha t darkes t o f beginnings , th e Constitution no w ha s bee n transforme d t o contai n th e 
present day guarantees of equal protection and fundamental fairnes s fo r all regardless of race. 
The transformatio n wa s tragicall y slow,  takin g th e bette r par t o f tw o centuries , an d wa s 
characterized b y starts , stops, and even relapses. I  would lik e to discuss tha t transformatio n 
today -  ho w th e Constitution , a  documen t tha t originall y tolerate d slaver y an d racia l 
oppression, was expanded to grant equal rights to persons originally left ou t of its protections. 

The transformatio n wa s du e t o peopl e wh o fough t an d sometime s die d fo r a n en d t o 
discrimination. But, as I should like to emphasize today, the success of their efforts depende d 
in part upon th e constitutiona l guarante e o f freedom  o f expression . I t has been throug h th e 
exercise o f th e freedoms  o f speech , assembly , an d petition tha t black Americans hav e been 
able to consistently challeng e the system of segregation and racial inequality tha t has stained 
the nation.2 Black Americans, earl y i n thei r struggl e fo r equality , realized tha t th e exercis e 
of thei r Firs t Amendmen t freedoms  throug h unfettere d politica l an d socia l discours e wa s 
essential in thei r struggle . 

I wil l begi n b y describin g th e developmen t o f th e Constitutio n an d federa l civi l right s 
guarantees i n the United States , and focus o n how freedom  o f expressio n has proved t o be 
an indispensable too l fo r th e promotion o f racia l equality . I  wil l the n discus s th e problems 
that arise in dealing with expression that promotes racism. Due to a recent resurgence of racist 
incidents i n the United States , concerned legislatur e an d public institution s hav e responde d 
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with a  variety o f regulation s designe d t o arres t racis t speec h o r relate d activities . Thes e 
measures have, interestingly, been met with opposition on the grounds that they trample over 
First Amendment rights. The apparent clash between the mandate for racial equality contained 
in th e Fourteent h Amendmen t an d freedo m o f expressio n a s enshrine d i n th e Firs t 
Amendment has caused some to wonder how freedom of expression and the right to be free 
from discriminatio n can be reconciled. 

A Brie f Histor y o f th e Developmen t o f th e Constitutio n an d Federa l Civi l Right s 
Protections 

At the outset, I would like to dwell a bit on the development of the Constitution and federal 
civil protections. The Constitution of the United States, adopted in 1787 , contained no listing 
of individual freedoms. Soo n after i t was adopted, i t became apparent tha t i t was a serious 
political mistake to omit reference to fundamental huma n rights. Thus, four years later, afte r 
a lively debate, Article V of the original Constitution was invoked for the purpose of adding 
the Bill of Rights. 

The Bill of Rights has been praised and celebrated. Despite its genius, it offered n o solace 
to black Americans, who were flatly excluded from its protections. As Justice Taney stated 
in a 185 7 Supreme Court case declaring that Congress had no authority to prohibit slavery 
in states or territorie s where i t did not already exist , blacks wer e "subordinate an d inferio r 
beings" who "had no rights which the White man was bound to respect."3 

Four years later the Civil War began. 

Within six months after th e end of the war, the Thirteenth Amendment became part of the 
Constitution. It abolished slavery and involuntary servitude, finally resolving the contradiction 
- slaver y i n th e lan d o f libert y -  tha t wa s lon g ignored . Soo n thereafter , th e Fourteent h 
Amendment, which guaranteed equal protection to all regardless of race,4 and the Fifteenth 
Amendment, which granted blacks the vote, were adopted. 

In addition to the incredibly important equality provisions of the Fourteenth Amendment, the 
amendment's Due Process Clause also was of far-reaching importance . Prior to the adoption 
of the Fourteenth Amendment, the Bill of Rights was held to place limitations only on the 
federal government . Given that the Bill of Rights did not impose behavioral restrictions on 
the states, they felt free to limit the rights and freedoms specified i n the Bill of Rights, such 
as freedom o f expression , i n an y manner the y sa w fit.  The ratification o f th e Fourteenth 
Amendment changed this. Under its Due Process Clause, the first ten amendments, in time, 
were held to bind the states as well. Thus, through the Due Process Clause of the Fourteenth 
Amendment, freedom of expression and all other rights and freedoms granted in the first ten 
amendments were held to apply to the states. The incorporation of the Bill of Rights into the 
law of the states through the Due Process Clause is one of the most profound and far reaching 
developments of American constitutional law.5 Following the Civil War, the southern states 
wasted no tim e i n enactin g "blac k codes " t o maintain th e subjugatio n o f th e newly free 
blacks. Du e t o th e lega l segregatio n i n th e South , an d th e absenc e o f law s prohibitin g 
segregation in the North, discrimination and economic subjugation prevailed. The promises 
of the Civil War amendments remained empty for nearly a  century.6 
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As Justice Thurgood Marshal l noted on the 198 7 bicentennial celebratio n of the adoption of 
the Constitution, i t wa s only throug h suffering , struggle , an d sacrifice tha t thes e awesome 
defects i n th e origina l documen t wer e overcome . H e state d tha t "[t]h e governmen t [th e 
framers] devise d was defective from the start, requiring several amendments, a civil war and 
momentous socia l transformation t o attain the system o f constitutiona l government , an d its 
respect for th e individual freedoms an d human rights, we hold as fundamental today." 7 

The social transformation tha t occurred in the 20th century starte d long before th e famou s 
civil rights "movement" o f the 1960s , with it s Montgomery bu s boycott, th e sit-ins, or the 
1963 March in Washington with Dr Martin Luther King's moving "I Have a Dream" speech. 
The National Association for the Advancement of Colored Persons (NAACP) , as well as the 
American Civi l Liberties Union (ACLU) , of th e twentie s sough t t o attain equality, wit h a 
new, and very effective , strateg y -  th e use o f litigation a s a  tool fo r socia l change . They 
systematically and carefully constructed legal cases to maximize their potential for meaningful 
legal victories. 

This strategy proved brilliant. Perhaps the culmination of this effort wa s the case of Brown 
ν Board of Education, i n which the Supreme Court unanimously ruled that segregated schools 
were inherentl y unequal , an d therefor e a  violatio n o f th e Fourteent h Amendment . Th e 
"separate but equal " doctrine tha t ha d been use d t o justify state-enforce d segregatio n was 
never t o gai n validit y again . Th e Brown  cas e unleashe d th e powe r o f th e Fourteent h 
Amendment t o break down the legal caste system in the South. 

Immediately afte r th e Brown decision, ther e was much resistance t o school desegregation , 
some of it violent and much of it encouraged by public officials.8 But in addition to resistance 
by white segregationists, the Brown decision instilled hope in black people. Demonstrations, 
demanding an end to all forms of segregation, became louder and more insistent; the calls for 
equal treatment under law reached a crescendo all across the states of the old confederacy and 
beyond. Th e direc t actio n demonstration s dramaticall y confronte d segregatio n a t it s ver y 
source, in the streets, on buses, in restaurants, the neighbourhoods, campuses, in city halls, 
court houses and state houses.9 These actions reached a moving climax, when 250,000 people 
- o f al l races -  assembled i n 196 3 in the nation's capita l to demand legislation designed to 
achieve racial justice. 

New legislatio n wa s enacted , includin g th e Civi l Right s Ac t o f 1964, 10 the 196 5 Voting 
Rights Act,11 and the 1968 Omnibus Civil Rights Act with its Fair Housing provisions.12 The 
very sobering report of a presidential commission in 1968, which described "two increasingly 
separate Americas" als o spurred responsiveness t o change. 13 Change did occur . Remedies 
began to take root. New opportunities opened up. However, negative reactions also began to 
set in. They were fueled by distortions, buzzwords, and effective use of the media by majority 
groups to shift the attention away from the historic constitutional transgressions visited upon 
blacks datin g back t o the colonial times . The new issue s were whether childre n should be 
bused t o schools , whethe r affirmativ e actio n stigmatize s blacks , whethe r th e remedie s 
benefitted black persons with no direct injury, and whether these remedies resulted in "reverse 
discrimination" against whites. Ultimately, these race-conscious remedies came under massive 
political and legal attack by a combination of forces. 14 

Those forces cam e together wit h such energy a s t o prove to be an overpowering politica l 
factor. I n 1989 , the seamless web of civil rights remedies tha t was spun in the post-Brown 
period began unraveling. The Supreme Court, which had repeatedly approved of affirmativ e 
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action i n principl e a s a  remed y fo r discrimination , bega n t o crippl e th e civi l right s 
enforcement machinery. 15 In addition to these judicial decisions, other factors contributed to 
the dilution of civil rights progress. Primary among these other factors was that minorities lost 
the art of shaping public debates. They forfeited t o their adversaries the formulation of issues. 
Furthermore, they permitted them to seize and dominate the instruments of public persuasion 
once used so effectively b y civil rights advocates, notably, the platform, radio, television, and 
editorial pages. Into that vacuum stepped adversaries full y prepare d t o recast issues so that 
victims of historic discrimination appeared to be modern day villains. 

Life has now been restored to the civil rights enforcement mechanisms through the enactment 
of the 199 1 Civil Right s Act . The Civi l Rights Ac t o f 199 1 has a  rejuvenating effec t o n 
enforcement of federal discrimination laws, including the fair employment provisions of Title 
VII of the Civil Rights Act of 1964. The new Act encourages victims of discrimination to file 
lawsuits b y heightenin g th e potentia l fo r succes s an d b y permittin g increase d monetar y 
awards.16 

What this says is that rights enshrined in the First Amendment have played a very significant 
role in advancing the civil rights movement. America has witnessed a  revolution i n which 
blacks, as well as women and other minorities, have won the right to equality under the law. 

The Significance o f the First Amendment in the Struggle for Civil Rights 

I now move on to examine, in an historical context, the ways in which the First Amendment 
aided in bringing about change. The demands for racial equality, as mentioned above, began 
at the time when the first slaves arrived at Jamestown, Virginia in 1619. Those demands, first 
by the slaves, then by the abolitionists, and later by the descendants of the slaves themselves, 
were largely communicated through the spoken or written word.17 The First Amendment, with 
its protection of freedom of speech, petition, assembly, association, and the press, played an 
important role in the struggle for minority rights. Although these guarantees were sometimes 
denied to persons challenging slavery and discrimination, they nevertheless remained essential 
to the campaign to rid this nation of this evil of slavery and its vestiges. 

The campaign to vindicate rights guaranteed under the Thirteenth, Fourteenth, and Fifteenth 
Amendments relied intensely o n the First Amendment . Brown  spurred recognition tha t an 
essential part of the civil rights strategy was to seek the most effective use of the Fourteenth 
Amendment. Minoritie s als o recognized tha t remedia l legislatio n might , accordin g t o the 
circumstances, be required t o enforce th e guarantees o f th e Fourteenth Amendment. 18 T o 
compel actio n t o provide remedia l legislation , a  direc t actio n campaig n o f non-violence , 
including boycotts, marches , civi l disobedience , an d group organization , prove d t o be the 
indispensable strategy for the post-Brown period. That necessarily required resort to the First 
Amendment guarantees of assembly, speech and petition. 

Relying on the exercise of the freedoms o f speech, assembly, and petition, black Americans 
in the early 1960 s challenged the system of segregation and racial inequality that stained the 
nation. However, just a s blacks realized tha t the exercise o f First Amendment rights were 
essential to effect change, public officials and private groups knew that the most effective way 
to thwart chang e wa s to frustrat e black s a s the y attempte d t o exercise these rights. Thus, 
boycotts, marches, and other forms of nonviolent protest were throttled by injunctions, other 
legal obstacles, and violence. Clashes over the rights of blacks to express their opposition to 
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racial discrimination through a variety o f nonviolent means soon developed int o litigation -
in which the legal system once again became a formidable barrie r t o advancement. 

There are several cases dating from the post-Brown er a tha t dramatically demonstrat e how 
vigorous protectio n o f fre e expressio n serve d a s a  necessar y catalys t t o th e socia l 
transformation i n whic h black s gaine d recognitio n o f thei r rights . The cas e o f ΝAACΡ  ν 
Button serves as a good example.19 

In tha t case , stat e an d loca l law s bannin g th e "imprope r solicitatio n o f an y lega l o r 
professional business ' wer e used t o tr y t o sto p th e NAAC P from instituting lawsuit s tha t 
challenged racia l discrimination . Justic e Brenna n delivere d th e landmar k opinio n o f th e 
Supreme Court, which held that the activities of the civil rights organization and its legal staff 
were forms of expression and association protected by the First and Fourteenth Amendments. 
These activitie s coul d no t b e regulated b y a  stat e unde r th e guis e o f regulating th e lega l 
profession. The NAACP, said the Supreme Court, could assert its own right and that of its 
members an d lawyer s t o associat e fo r th e purpos e o f assistin g person s wh o sough t lega l 
redress for th e infringement o f their constitutionally protected rights. The First Amendment 
thus protects more than theoretical discussion: it protects the right to assemble and associate 
for th e purpos e o f advocatin g fo r change . Th e Button  decisio n thu s illustrate s th e 
interrelationship between the First and Fourteenth Amendments. 

Here is another. The First Amendment als o played an essential role i n frustrating the State 
of Alabama in its repeated attempts to oust the NAACP from the state. In NAACP ν Alabama 
ex rel Patterson, th e state of Alabama alleged that the NAACP's activities in Alabama were 
causing irreparabl e injur y t o citizens. 20 Th e stat e ordere d th e NAAC P t o produc e it s 
membership list . When the organization refused t o comply, the state adjudged th e NAACP 
in contempt and imposed a  fine o f $100,000 . The Supreme Cour t overturned th e latter and 
ruled that the United States Constitution permitted members of the NAACP to be protected 
from havin g their affiliation wit h the organization disclosed. The opinion states that: 

Immunity fro m stat e scrutiny o f membership list s whic h the Association claim s on 
behalf o f its members i s here so related t o the right o f it s members t o pursue their 
lawful private interests privately and to associate freely wit h others in so doing as to 
come withi n th e protection o f th e Fourteenth Amendment . An d w e conclud e tha t 
Alabama has fallen short of showing a controlling justification fo r the deterrent effec t 
on the free enjoymen t o f the right to associate which disclosure of membership lists 
is likely to have. Accordingly, the judgment of civil contempt and the $ 100,000 fine 
which resulted from [the NAACP's] refusal t o comply wit h the production order in 
this respect must fall. 21 

That decision didn't stop the State of Alabama from tryin g to stop the NAACP. In fact, the 
right of the NAACP to operate in Alabama reached th e Supreme Court fou r times . In the 
fourth case, Alabama had complained that the civil rights organization had continued to carry 
out it s activitie s i n "violation o f th e Constitutio n an d law s o f th e state relating t o foreig n 
corporations" and tha t it s activitie s violated "othe r law s o f th e state o f Alabam a .  .  .  and 
[were] detrimental to the state. . .."22 A decree was entered enjoining the NAACP from doing 
"any further business of any description or kind" in Alabama and from attempting to qualify 
to do business there. 
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Among the acts charged against the association that were causing "irreparable" injury t o the 
property and civil rights of citizens of Alabama wer e the following: 

1 tha t i t had [paid three black women] to encourage them to enroll as students in the 
University o f Alabam a i n orde r t o tes t th e legalit y o f it s polic y agains t admittin g 
Negroes; 

2 tha t i t ha d furnishe d lega l counse l t o represen t [on e o f th e thre e women ] i n 
proceedings to obtain admission to the University; 

3 tha t i t had "engaged i n organizing , supportin g an d financing a n illega l boycott" t o 
compel a bus line in Montgomery, Alabama not to segregate passengers by race; 

4 tha t it had "falsely charged" officials o f the State and University of Alabama with acts 
in violation of state and federal law; 

5 tha t it had "falsely charged" the Attorney General of Alabama and the Alabama courts 
with "arbitrary, vindictive, and collusive" acts intended to prevent i t from contesting 
its ouster from the State "before an impartial judical forum," and had "falsely charged" 
the Circui t Cour t an d Suprem e Cour t o f th e Stat e wit h deliberatel y denyin g i t a 
hearing on the merits of its ouster; 

6 tha t i t ha d "falsel y charged " th e Stat e an d it s Attorney-Genera l wit h filing  fals e 
contempt proceedings against it , knowing the charges to be false; 

7 tha t it had "willfully violated" the order restraining it from carrying on activities in the 
state; 

8 tha t i t attempte d t o "pressure " th e Mayo r o f Philadelphia , th e Governo r o f 
Pennsylvania, an d th e Pen n Stat e footbal l tea m int o " A boycot t o f th e Alabam a 
football team" when the two teams were to play each other in the Liberty Bowl; 

9 tha t it had "encouraged, aided, and abetted the unlawful breac h of the peace in many 
cities in Alabama for the purpose of gaining national notoriety and attention to enable 
it t o rais e fund s unde r a  fals e clai m tha t i t i s fo r th e protectio n o f allege d 
constitutional rights;" 

10 tha t i t had "encouraged , aided , an d abetted a  course of conduc t withi n the state of 
Alabama, seekin g t o den y t o th e citizen s o f Alabam a th e constitutiona l righ t t o 
voluntarily segregate; " and 

11 tha t i t had carrie d o n it s activitie s i n Alabama withou t complyin g wit h state law s 
requiring foreig n corporation s t o registe r an d perfor m othe r act s i n orde r t o d o 
business within the State.23 

The Supreme Court unanimously rejected Alabama's effort to stop the NAACP from operating 
within the state. As noted above, Alabama had claimed, in part, that the NAACP was engaged 
in organizing , supporting , an d financin g a n illega l boycot t o f Montgomery' s bu s system . 
Justice John Marshall Harlan, who authored the Court's opinion, described as "doubtful" the 
"assumption tha t an organized refusa l t o ride on Montgomery' s buse s i n protest agains t a 
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policy o f racia l segregation , withou t more , i n som e circumstance s violate s a  vali d stat e 
law."24 The veneer that Alabama had applied to the case was stripped away by Justice Harlan 
in the following language : "This case, in truth, involves not the privilege of a corporation to 
do business i n a State , but rather th e freedom of individual s t o associate fo r th e collective 
advocacy o f ideas . Freedom s suc h a s [this ] ar e protecte d no t onl y agains t heav y hande d 
frontal attack , but also from bein g stifled by more subtle governmental interference." 25 

Justice Harlan had earlie r outlined his view on the importance of freedom of association in 
guaranteeing th e right o f people t o make thei r voices heard o n public issues. In NAACP ν 
Alabama ex rel Patterson, h e wrote: "Effective advocac y of both public and private points 
of view, particularly controversial ones, is undeniably enhance d by group association, as the 
court ha s mor e tha n onc e recognize d b y remarkin g upo n th e clos e nexu s betwee n th e 
freedoms o f speech and assembly."26 

The intersection of basic civil rights and the methods of protest was depicted in another major 
case. In 1966 , black citizens residing in and near Port Gibson, Mississippi, presented white 
officials wit h a list of nineteen specific demands . They included a call for th e desegregation 
of al l public schools an d facilities , th e hiring o f black policemen, public improvement s in 
black residential areas , selection of blacks fo r jury duty , integration o f bus stations so that 
blacks could use all facilities, and an end to verbal abuse by law enforcement officers . Also 
included were demands tha t Negroes be addressed wit h the courtesy title s of Mr , Miss , or 
Mrs, rather than by terms such as "boy", "girl", "shine", or other discourteous and demeaning 
names. The petitioners stated that they hoped t o solve th e problems in the community "by 
mutual co-operation and efforts a t tolerant understanding," rather than by resort to peaceful 
demonstrations and boycotts. However, they added that picketing and demonstrations would 
be inevitable "unless there can be real progress towards giving all citizens their equal rights." 

A boycott of white merchants ensued when a satisfactory response was not forthcoming. Its 
acknowledged purpose was to secure compliance by civic and business leaders with the list 
of demand s fo r equalit y an d racia l justice. I t wa s supporte d by speeche s an d non-violen t 
picketing. Participants repeatedly encourage d others to join in the cause. 

A number of public officials t o whom the petition was presented also owned the businesses 
that were the objects of the boycott. These merchants sued the NAACP and 146 black citizens 
alleged to have become culpable by virtue of attending meetings of the NAACP at a local 
church. The action was filed i n a state court, and plaintiffs sough t to recover losses caused 
by the boycott and to enjoin future boycotts. The state court rendered a judgment against the 
NAACP and the individuals fo r al l business losse s tha t wer e sustained ove r a  seven-yea r 
period. The court furthe r enjoine d th e NAACP and others from engaging in future boycot t 
activity. 

The case ultimately reached the United States Supreme Court,27 on petition by the NAACP 
and others - thus confronting the Court with the question of whether the non-violent elements 
of th e boycot t wer e protecte d b y th e Firs t Amendment . Th e Suprem e Cour t mad e th e 
following points in its opinion reversing the lower court's judgment: 

[T]he non-violent elements of petitioners' activities are entitled to the protection of the 
First Amendment . [Throug h exercis e o f thei r Firs t Amendmen t righ t o f speech , 
assembly, association, and petition, rather than through riot or revolution, petitioners 
sought to bring about political, social and economic change.] 
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While States have broad power to regulate economic activities, there is no comparable 
right t o prohibit peacefu l politica l activit y suc h as that found i n the boycott i n this 
case. 

[Petitioners ar e no t liabl e i n damage s fo r th e consequence s o f thei r non-violen t 
protected activity. ] Whil e th e Stat e legitimatel y ma y impos e damage s fo r th e 
consequences of violent conduct, it may not award compensation for the consequences 
of non-violent , protecte d activity ; onl y thos e losse s proximatel y cause d b y th e 
unlawful conduc t may be recovered. 

[Similarly, the First Amendment restricts the ability of the State to impose liability on 
an individual solely because of his associations with another.] Civil liability may not 
be imposed merely because an individual belongs to a group, some members of which 
committed acts of violence. For liability to be imposed by reason of association alone, 
it is necessary to establish that the group itself possessed unlawful goal s and that the 
individual held a specific intent to further thos e illegal aims.28 

These case s demonstrat e th e importanc e o f a  vigorou s protectio n o f th e freedo m o f 
expression, including the rights t o speak, assemble, associate , and petition the government 
freely, i n the struggle for civi l rights in America. I t is true, without a doubt, that blacks and 
other minorities, have been beneficiaries o f the guarantees of the First Amendment, and that 
much of the progress i n the struggle fo r civi l rights would have been impaire d absen t the 
guarantees of the First Amendment. 

Speech an d Expressiv e Conduc t tha t Promote s Racism : Th e Tensio n Betwee n Firs t 
Amendment Jurisprudence and the Pursuit of Equality 

America ha s n o doub t witnesse d grea t progress i n it s effort s t o attai n th e constitutiona l 
guarantees o f equality under th e law. Yet to thi s day , racia l discriminatio n stil l limit s the 
opportunities an d hopes o f many black Americans. Man y neighbourhoods remai n racially 
divided, thoug h not by any law. Unemployment rate s remain disproportionately highe r fo r 
blacks, and the delivery of medical care is so racially stratified that , in 1991 , it was called a 
racist system by the Journal of the American Medical Association. Moreover, in the last few 
years, incidents of racism have been increasing. Implicated also in this phase of America's 
bout with racial discrimination are the values ensconced in the Bill of Rights. Other nations 
with diverse racial, religious and ethnic elements wil l also have to come to terms with the 
tensions resulting from clashes between competing guarantees and human rights values. 

The United States Congress has reflected it s concern about racist crimes by enacting a Hate 
Crimes Statistic s Act. 29 I t ha s not , however , enacte d an y law s generall y addressin g hat e 
speech or crime.30 To stem the increasing tide of incidents of racially-motivated harassment 
and violence, local and state legislatures, as well as policy-makers of universities and other 
public institutions, have turned to regulation. The majority o f states in the United States have 
enacted a variety of anti-hate, anti-discrimination regulations referred t o as "hate speech" or 
"hate cries" acts. These regulations generally fal l into several categories: 1 ) bans on speech 
or expression with a racist content, 2) penalty enhancements for crimes motivated by bigotry 
or prejudice , o r 3 ) prohibition s o f certai n form s o f harassment , suc h a s rule s agains t 
cross-burning or against wearing masks.31 These regulations are aimed at protecting the right 
of black Americans to be free from discrimination . 
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The wisdo m a s wel l a s th e legalit y o f thes e regulation s ha s bee n th e subjec t o f intens e 
debate.32 Man y o f thes e anti-hate , anti-harassmen t regulation s hav e bee n challenge d a s 
violating th e First Amendment' s protection o f the freedom  t o advocate ideas , no matter how 
offensive. Th e righ t t o freedom o f expressio n i s considered a  preeminent righ t i n America . 
Yet, althoug h th e righ t t o free  speec h i s a  "preferre d right, " i t ha s neve r bee n a n absolut e 
right. Som e form s o f speech, 33 includin g defamation , obscenity , "fightin g words " (word s 
which by thei r very utterance incite an immediate breach of the peace), and the advocacy of 
imminent lawles s actio n fal l completel y outsid e th e protectio n o f th e Firs t Amendment. 34 

Even protecte d speec h ca n b e restricte d b y content-neutra l regulation s tha t ar e narrowl y 
tailored t o serve a  compelling governmenta l interest . Perhap s th e major premis e behind th e 
First Amendment i s the concept that the government may not proscribe speech or expressive 
conduct becaus e o f disapprova l o f th e idea s expressed . Designe d t o guarante e tha t publi c 
debate i s uninhibite d an d open , th e Firs t Amendmen t protect s speec h w e hat e a s much a s 
speech which we hold dear. Thus, despite the fact that racist expression may cause anger, hurt 
feelings, o r resentment , i t i s generall y protecte d unde r th e Firs t Amendmen t unles s i t fall s 
within the category o f fightin g word s o r advocate s imminent  lawles s action . 

Equality an d th e right  t o b e free  fro m discriminatio n ar e als o highly  value d principle s i n 
American jurisprudence. Constitutiona l provisions , a s wel l a s numerou s federal , state , an d 
local statutes , are designed to protect th e rights of racial and other minorities t o be free from 
discrimination in education, housing, employment, and many other areas. Racist incidents and 
other forms o f bigotry implicate and may jeopardize th e right to equality.35 Thus, the tension 
between libert y an d equalit y seem s unavoidabl e i n th e contex t o f speec h o r expressiv e 
conduct tha t promote s racism . Th e dilemm a ha s le d som e t o questio n whethe r th e 
constitutional guarante e o f freedom  o f expressio n foun d i n th e Firs t Amendmen t an d th e 
constitutional guarantee of equality foun d in the Fourteenth (an d Thirteenth) Amendment ar e 
allies o r antagonists. 36 Yet , wher e racial , ethnic , and religious diversit y exists , mechanism s 
for reconciling th e intersection of various interest s must be found an d protected. 37 

The clash between the First Amendmen t an d anti-discriminatio n regulation s has surface d i n 
a number o f cases . A recent example is the anti-harassment statut e enacted by the city of St . 
Paul i n th e stat e o f Minnesota . Th e ordinanc e mad e i t a  misdemeanor t o plac e o n privat e 
property a  burning cros s or other symbol which on e know s or has reason to know "arouse s 
anger, alarm , o r resentment i n other s on the basis o f race , color , creed , religion o r gender. " 
In 1991 , a seventeen year ol d whit e youth burned a  cros s i n a  black family's yard , an d was 
charged with violating th e ordinance . 

The state Supreme Cour t upheld the misdemeanor charge s against the white youth, rejecting 
his claims tha t the ordinanc e violated the First Amendment . I t conclude d tha t the ordinance 
was narrowl y tailore d t o fulfi l a  compellin g governmenta l interes t i n protectin g th e 
community agains t bias-motivate d threat s t o publi c safet y an d order. 38 Th e Unite d State s 
Supreme Cour t reversed th e stat e court , holding tha t the hate crime s ordinanc e violated th e 
First Amendment. 39 

According t o Justice Scalia , wh o authore d th e majority opinion , th e ordinance fel l afou l o f 
the Firs t Amendmen t a s overbroa d an d a s a n impermissibl e content-base d regulation . 
Although recognizing th e abilit y t o proscribe "fightin g words, " the majority objecte d t o the 
ordinance as selectively picking and choosing among the type of fighting word s that were to 
be proscribed. Specifically, the ordinance proscribed only fighting words containing messages 
of bia s base d o n race , color , creed , religion , o r gender , bu t di d no t cove r othe r type s o f 
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fighting words , such as those directed agains t people on the basis of political affiliatio n o r 
homosexuality. In other words, according to the majority, i t selectively silenced only certain 
types of fighting words, and was therefore impermissibly content-based.40 Although it agreed 
the community must confron t notion s of racial supremacy, th e majority conclude d tha t the 
"manner of confrontation canno t consist of selective limitations upon speech." The majority 
added that "[t]he point of the First Amendment is that majority preferences must be expressed 
in some fashion other than silencing speech on the basis of it s content."41 

The four concurring Supreme Court justices agreed that the ordinance was unconstitutionally 
overbroad in that its proscriptions reached beyond fighting words.42 The ordinance allowed 
prosecution for expressive activity which merely inspired anger, resentment, or hurt feelings, 
rather than being limited to fighting words that were likely to incite an immediate breach of 
the peace. These justices reiterated that such acts, under prior Supreme Court precedent, fel l 
clearly within the protection of the First Amendment. 

Despite their concurrence in striking down the ordinance, the four concurring justices bluntly 
criticized th e majority' s rationale . Justic e Blackmu n labele d th e majority' s rational e a s 
"folly."43 In the words of Justic Blackmun: 

I se e n o Firs t Amendmen t value s tha t ar e compromise d b y a  la w tha t prohibit s 
hoodlums fro m drivin g minoritie s ou t o f thei r home s b y burnin g crosse s o n thei r 
lawns, but I  se e grea t harm i n preventing th e people o f St . Paul fro m specificall y 
punishing the race based fighting word s that so prejudice their community. 44 

Thus, if the ordinance were not overbroad, these four justices would have upheld the St. Paul 
ordinance. In their view, it regulated expressive conduct that is wholly prescribable (fightin g 
words), not on the basis of viewpoint or content, but in recognition of definite harms caused 
by such activity.45 

The RAV ruling may cause serious confusion about First Amendment jurisprudence and may 
impair th e abilit y o f state s an d localitie s t o comba t racis t activity . Th e rational e o f th e 
majority suggest s that states and cities could punish racially hateful act s only if ever y other 
type of hate-inspired expression or conduct was likewise punished.46 

At th e least , thi s decision i s likely t o lea d t o confusion . I n fact , on e da y afte r th e RAV 
decision, the highest court in Wisconsin struck down the state's hate crime law that enhanced 
the penalty against defendants who intentionally selected their victim on the grounds of race.47 

This case arose when a black teenager, Todd Mitchell, after watching the popular and racially 
charged movie "Mississippi Burning," said to a group of other young black men: "There goes 
a white boy, go get him." The group beat the white boy, fourteen years old Gregory Riddick, 
knocking him unconsciou s an d leaving hi m in a  com a fo r fou r days . The jury convicte d 
Mitchell o f aggravated batter y an d separately foun d tha t he had intentionall y selecte d hi s 
victim because of the boy's race. Based on the state statute which created an enhanced penalty 
for a  crime whenever th e defendant selecte d his victim o n account or race, the defendant' s 
sentence was increased from tw o years of imprisonment to four . 

The stat e Suprem e Cour t held tha t th e statut e violate d th e Firs t Amendmen t directl y b y 
punishing what the legislature has deemed to be offensive thought . The court found th e law 
unconstitutional as a restriction on freedom of thought (which is protected as much as speech 
itself).48 Additionally , th e statute was struck as unconstitutionally overbroad . Based on the 
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fear tha t word s spoke n befor e o r durin g a  crim e coul d resul t i n a n enhance d penalty , th e 
statute might have a  chilling effec t upo n ever y kin d o f speech. 49 

The Supreme Court,  in June of this year, unanimously rejecte d th e decision of the Wisconsin 
High Court , holdin g tha t Mitchell' s Firs t Amendmen t right s wer e no t violate d b y th e 
application o f the penalty enhancin g statut e i n his sentencing. 50 Chie f Justic Rehnquist, wh o 
authored th e decision , note d tha t judge s hav e alway s use d a  wid e variet y o f factor s i n 
sentencing, includin g th e defendant' s motive . Althoug h motiv e ma y b e considered , a 
defendant's abstrac t beliefs , no matter how offensive , ma y never be take n into consideratio n 
in sentencing . 

Litigation has als o risen ou t of racist incident s on university campuses . At th e University o f 
Michigan, for example , a group of black women using a  campus lounge came across a stack 
of handbill s declarin g "ope n huntin g season " o n blacks . Thi s an d othe r raciall y motivate d 
incidents prompted the university to enact a speech code that banned behavior that stigmatizes 
or victimizes a  person based on race or which "creates an intimidating, hostile or demeaning 
environment." Man y leadin g universitie s hav e enacte d variou s form s o f regulations agains t 
racially motivate d speec h o r harassment . Th e Universit y o f Wisconsi n prohibite d student s 
from directin g racis t remark s t o particular individual s wit h th e inten t t o demea n the m an d 
create a  hostile environment . Proponent s o f thes e regulations argu e tha t a  university ha s a n 
obligation to ensure that no one will be deprived of the right to equal educational opportunity 
and to eradicate prejudice and discrimination. Opponents fear tha t stifling expressions of racial 
animus woul d not counter , and coul d eve n aggravate , the underlying problem o f racism. 51 

Both of the anti-hate speech codes mentioned, from the University o f Michigan and from th e 
University o f Wisconsin , wer e invalidate d a s overbroa d an d thu s i n violatio n o f th e Firs t 
Amendment.52 Al l remainin g reporte d decision s involvin g hat e speec h o n campuse s hav e 
likewise struck down limitation s o n expression. 53 

As thes e case s demonstrate , th e Unite d State s ha s favore d freedom  o f expressio n ove r 
censorship or restrictions o n expression in the interests o f racial equalit y and the elimination 
of discrimination. This conclusio n i s all the more apparen t i n comparison wit h other nations 
and with international law . The International Covenan t o n Civi l and Political Rights , whic h 
the Unite d State s ha s recentl y ratified , obligate s state s partie s t o enac t legislatio n whic h 
prohibits "advocac y o f national , racia l o r religiou s hatre d tha t constitute s incitemen t t o 
discrimination, hostilit y o r violence." 54 Legislatio n prohibitin g expression s o f hatre d tha t 
"constitute incitemen t t o discrimination , hostility , o r violence " pursuan t t o th e Civi l an d 
Political Covenan t woul d be invalidated under curren t Suprem e Cour t jurisprudence.55 

Conclusion 

The campaig n fo r equalit y i n America ha s change d ove r th e histor y o f th e nation . I n th e 
words of tw o scholars : 

The struggl e fo r equalit y o f opportunit y ha s shifte d from  th e effor t t o win th e lega l 
rights of citizenship to the effort t o gain fair acces s to society's resources, particularly 
to jobs, housing , an d education ; fro m th e figh t agains t crud e an d savag e form s o f 
racial discriminatio n t o th e figh t agains t mor e subtl e form s o f racia l subordination ; 
from claims based solely on race to claims based on an amalgam of race and poverty, 
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from the goal of statistical desegregation t o the more elusive goal of true cultural and 
socioeconomic integration. 56 

The struggle for civil rights was aided greatly by vigorous protection of the First Amendmen t 
right t o fre e expression , includin g th e right s t o fre e speech , assembly , association , an d 
petition. In the latter phase of the efforts t o achieve tru e social and economic integration and 
equality, loca l regulations designed to counter racis t incidents and ideology have come under 
attack a s violations  o f th e Firs t Amendment . Th e natio n no w face s th e challeng e o f 
reconciling th e Bil l o f Rights ' guarante e o f freedom  o f expressio n wit h th e interest s o f 
equality an d th e eradicatio n o f racia l discriminatio n t o whic h th e Constitutio n commit s al l 
citizens. 
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Discrimination -  The Australian  Respons e 

By The Hon Mr Justice Michae l Kirby AC CMG, President o f the New 
South Wales Court of Appeal, Australia, and Chairman, Executive 

Committee, International Commissio n of Jurists 

Not suc h a  "Fai r Go Society" 

Most Australian s believ e tha t the y liv e i n an egalitarian society . Perhap s thei r conceptio n i s 
best capture d b y wha t w e Australians laconicall y an d frequently cal l the right t o a "fair go" . 

History, however , cast s a  somewha t differen t ligh t o n Australia' s attitud e t o basi c huma n 
rights. The settlement o f Australia from 178 8 onwards by successive waves of immigrants led 
to th e expropriatio n o f th e traditiona l land s o f th e indigenou s populatio n b y th e Britis h 
colonists and other arrivals. By early in the nineteenth centur y the entire Australian continen t 
had been claimed i n the name of the British Crown . Onl y recently , since the decision o f the 
High Cour t o f Australi a i n Mabo  ν  The  State of  Queensland1 i n 1992 , has native titl e bee n 
recognised, an d eve n then , i t ha s bee n limite d t o specia l classes . Th e degradatio n o f th e 
Aboriginal peopl e o f Australi a extende d t o th e subversio n o f thei r cultur e throug h a 
programme o f forced assimilatio n int o white society , including usually forced conversio n t o 
Christianity b y outbac k missions , and ofte n th e removal o f thei r childre n b y th e state , such 
children t o be raised b y whit e families . Aborigine s wer e no t entitle d t o vote i n governmen t 
elections, or eligible to be counted i n a census , unti l the 1960s 2. 

Australia's poo r recor d o f racia l discriminatio n extende d wel l beyon d it s ow n indigenou s 
people, includin g th e Torre s Strai t Islanders . Fo r muc h o f th e twentiet h centur y Australi a 
maintained an official discriminator y immigration practice called the "White Australia Policy", 
which evinced a  formal preferenc e fo r Britis h and Europea n migrants . I t was upheld by law. 
Until the 1960 s this policy had the support o f virtually all Australian leaders, political parties, 
the churche s an d th e trade unio n movement . 

Until the concep t o f multiculturalis m emerge d i n Australi a i n the 1970s , a negative attitud e 
was officiall y displaye d toward s thos e wh o di d no t adop t th e cultur e an d languag e o f th e 
dominant whit e population. In this respect, Australian values  were not so very different from 
those o f th e white settler s i n Sout h Africa . Al l that wa s different wa s the ratio between th e 
white settler s an d th e indigenous people . 

Constitutional Protection s 

There is no general prohibition of discrimination i n Australian la w akin to that which exists, 
for example , i n th e equa l protectio n clause  o f th e America n Constitution . However , o n it s 
face, th e Australia n Constitutio n contain s variou s provision s whic h guarante e certai n basi c 
human rights.  Placitu m 51(xxxi ) o f th e Constitutio n provide s tha t th e acquisitio n o f th e 
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property o f any Stat e o r person unde r Federa l la w shal l b e on just terms . Section 8 0 afford s 
a tria l b y jury fo r offence s agains t Federa l laws . Sectio n 9 2 protect s freedo m o f movemen t 
among th e States 3. 

Section 11 6 prohibits the Federal legislature from discriminating on religious grounds. Section 
117 protects an interstate resident , who is an Australian citizen , from th e operation o f a  law, 
wherever the effect o f a law is to subject a n interstate resident to a disability or discrimination 
to which tha t perso n woul d no t b e subjec t a s an interstat e resident 4. 

The leadin g judgment i n th e Mabo  decision mentione d above , include d th e suggestio n tha t 
the Australian common law wil l itsel f hav e to adapt to international huma n rights standards5. 
Perhaps, i n this  way , Australi a wil l secur e th e protectio n o f basi c right s supplementin g th e 
common law 6. 

The Federa l legislatur e ha s power s unde r th e Australia n Constitutio n whic h ar e capabl e o f 
being use d fo r th e protection o f huma n rights . These powers , contained i n s . 51 , enable the 
Federal legislatur e to make relevant laws , inter alia, with respect to naturalisation an d aliens, 
marriage, people of any race, immigration and emigration, the influx o f criminals and external 
affairs. Al l of these heads of federal powe r provide ripe subject area s for discriminatio n an d 
thus for federa l law s prohibiting an d redressing it . 

Despite the plethora of constitutional powers which could support Federa l anti-discriminatio n 
legislation, the most widely used power remains Placitum 51(xxix) , the foreign affair s power . 
This power has been held to entitle the Federal Parliamen t t o enact domestic legislation based 
on international treaties to which Australia i s a signatory and also to enact laws upon matters 
of internationa l concern , externa l t o Australia 7. 

Federal Anti-Discriminatio n Legislatio n 

The proliferatio n o f Federa l an d Stat e anti-discriminatio n statute s sinc e th e mi d 1970 s 
signifies recognitio n an d concern a t every leve l o f governmen t tha t discriminatio n ha s been, 
and continues to be, a serious problem facing Australia n society . In the 1990s , classes within 
Australian society, such as women, Aborigines, migrants, homosexuals and the physically and 
intellectually impaired , continu e t o b e the victim s o f discriminator y treatmen t b y virtu e o f 
their specia l attributes . 

There are four major Federal anti-discrimination statutes . The Racial Discrimination Act 197 5 
(Cth) (RDA ) i s base d o n th e Internationa l Conventio n o n th e Eliminatio n o f Al l Form s o f 
Racial Discrimination . Th e RD A cover s bot h th e Federa l an d Stat e government s an d thei r 
instrumentalities. Unde r th e RD A i t i s unlawfu l t o discriminate o n the groun d o f rac e o f a 
person o r o f a  relative  o r associat e o f tha t person . Trad e union s ca n lodg e complaint s o n 
behalf o f members unde r th e RDA . 

The Se x Discrimination Ac t 198 4 (Cth ) (SDA ) i s based o n the Internationa l Conventio n o n 
the Eliminatio n o f Al l Form s o f Discriminatio n Agains t Women . Th e SD A als o cover s 
Federal governmen t an d instrumentalities . Unde r th e SD A i t i s unlawful t o discriminat e o n 
the ground o f a  person's sex , marital statu s o r pregnancy . 
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The SD A expressl y applie s t o th e Crow n i n th e righ t o f th e States , generall y t o Stat e 
government departments , i n education, accommodation, land , administration o f Federa l law s 
and programme s an d applicatio n forms , etcetera . Th e Disabilit y Discriminatio n Ac t 199 2 
(Cth) (DDA) purports t o cover the whole of Australia includin g the crown i n the right o f the 
States, state government an d instrumentalities . The term "disability " i s broadly defined i n the 
DDA. I t includes physical, sensory, intellectual and psychiatric impairment, mental illness and 
the presenc e i n th e bod y o f organism s causin g disease . Th e las t par t o f th e definitio n i s 
intended t o cover peopl e wh o are HI V positiv e o r wh o have AIDS. 

The definition als o includes a disability whic h presently  exists , which existed i n the past and 
one whic h ma y exis t i n the future , a s wel l a s a  disability whic h i s imputed t o a  person . A n 
employer ha s a  defence t o an allegatio n o f discriminatio n o n the groun d o f disabilit y i f the 
person i s unable to carry ou t the inherent requirement s o f the job or would, in order to carry 
out thos e requirements , requir e service s o r facilitie s whic h i t woul d impos e unjustifiabl e 
hardship o n the employe r t o provide . 

The Human Rights and Equal Opportunity Commission Act 198 6 (Cth) (HREOCA) is enacted 
in pursuanc e o f Australia's  obligation s unde r th e Discriminatio n (Employmen t an d 
Occupation) Conventio n 195 8 (IL O 111) , the Internationa l Covenan t o n Civi l an d Politica l 
Rights, the Declaration o f the Right s of the Child , the Declaration o n the Rights of Mentall y 
Retarded Person s an d th e Declaratio n o n th e Right s o f Disable d Persons . 

The HREOC A establishe s th e Huma n Right s an d Equa l Opportunit y Commission . Th e 
Commission administer s th e HREO C Act , the RDA , the SD A an d the DDA . The function s 
of th e Commission , performe d o n it s behal f b y th e Commissioner s an d th e staf f o f th e 
Commission, includ e inquir y int o whethe r enactments , act s o r practices ar e consisten t wit h 
human rights . I t als o provide s conciliation , advic e t o government , educatio n i n relatio n t o 
human right s an d promotio n o f human right s and o f equalit y i n employment . 

The Commission has the primary function o f inquiring into alleged infringements o f the SDA, 
RDA an d DDA, which respectively prohibi t discriminatio n o n the grounds of se x or race in 
employment, education , accommodation , disabilit y an d othe r areas . 

In orde r t o eliminat e duplicatio n o f Federa l an d Stat e services , unde r co-operativ e 
arrangements wit h New Sout h Wales, Victoria, Western Australi a and Sout h Australia , State 
anti-discrimination bodie s can , wit h som e exceptions , receiv e an d investigat e complaint s 
arising unde r relevan t Federa l legislatio n o n behal f o f th e Federa l Commissions . 

The Commission's decisions may have an impact upo n the administrative decision makers in 
several respects . First , policy formation leadin g to the drafting o f new legislation i s likely to 
be affecte d b y th e Commissioner' s power s t o mak e inquir y a s to whethe r a n enactment , o r 
proposed enactment , woul d be inconsistent wit h a  human right.  I f i t is, or may be, that right 
may become the subjec t o f a n inquiry , conciliation an d a  determination. Thi s may lea d to a 
review o f governmen t policy . Tha t happened , fo r example , whe n the criteri a applie d b y the 
Federal Departmen t o f Educatio n fo r th e gran t o f benefit s unde r th e Tertiar y Educatio n 
Allowance Schem e were found t o discriminate agains t student s who could no t complete the 
normal workloa d expecte d o f othe r students . 
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State Anti-Discriminatio n Legislatio n 

Every stat e i n Australia , excep t Tasmania , ha s it s ow n anti-discriminatio n legislation . Th e 
Northern Territor y wa s the last to enact such legislation i n 1992 . Discrimination i s one of the 
relatively fe w area s o f la w i n Australi a wher e th e applicabl e legislatio n a t bot h federa l an d 
state level s are almost identical . The federa l law s have a  "savings clause"  so that Stat e law s 
will not be invalid as long as they can operate concurrently wit h federa l laws . This provision 
is, o f course , subjec t t o th e Constitutiona l provisio n o n inconsistenc y (s . 109) . Som e Stat e 
legislation als o covers the additional ground s of discrimination o n the grounds of political o r 
other belie f o r activity . 

The Ne w Sout h Wale s Ant i Discriminatio n Ac t 197 7 (NSW ) (ADA ) make s i t unlawfu l t o 
discriminate o n th e ground s o f sex , includin g sexua l harrassmen t an d pregnancy , race , 
including colour , nationalit y o r ethi c origin , marita l status , physica l impairmen t an d 
homosexuality i n certain area of public life including employment, the provision of goods and 
services, accommodation , publi c educatio n an d registere d clubs . Th e unlawfu l reaso n fo r 
discrimination nee d not be a "dominate " reason. I t i s sufficient tha t i t be a significant reaso n 
to fal l withi n th e prohibition mandate d b y the Act . 

In summary , th e commo n ground s specifie d i n th e variou s Federa l an d Stat e 
anti-discrimination law s are as follows : 

Race and relate d ground s 

Race i s covere d b y al l laws . Relate d ground s o f colour , an d nationa l o r ethni c origi n ar e 
covered b y th e Federal , Ne w Sout h Wale s an d Victoria n legislation . Federa l la w include s 
prohibition o n discrimination i n immigration. I t extends to discrimination base d o n the race 
of a n associat e o r relative , a s a  prohibite d ground . Ne w Sout h Wale s an d Victori a specif y 
nationality a s a ground . 

Sex an d related ground s 

Sex an d marita l statu s ar e prohibite d ground s i n al l existin g legislation . Sexua l harassmen t 
has been held to be discrimination o n the ground o f sex . I t i s also separately identifie d a s an 
unlawful ac t i n the statute s of Victoria , Sout h Australi a an d the Commonwealth . Pregnanc y 
is a  prohibite d groun d i n the Federa l legislatio n an d i n th e Sout h Australia n an d Wester n 
Australian legislation . I t i s an aspect o f se x discrimination i n New Sout h Wales . In Victori a 
pregnancy, whic h i s a  characteristi c o f the femal e sex , would fal l withi n se x discriminatio n 
on tha t ground . Homosexualit y an d sexualit y ar e prohibite d ground s i n Ne w Sout h Wales , 
South Australi a an d Queenslan d respectively . Attempt s to introduc e a  sexuality groun d int o 
the Victorian legislation wer e defeated i n Parliament, bu t the fact o f being a parent, childless 
or of bein g a  de facto spous e i s a prohibited groun d i n Victoria . 

Disability o r impairmen t 

Physical disability or impairment i s a prohibited ground in New South Wales, Victoria, South 
Australia an d Western Australia . Intellectua l disabilit y o r impairmen t i s a prohibited groun d 
only i n Ne w Sout h Wales , Wester n Australi a an d Victoria . Th e statute s contai n comple x 
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definitions o f wha t amount s t o a  physica l o r intellectua l impairment . Statutor y exemption s 
limit th e fiel d o f impairmen t discriminatio n mor e than othe r ground s o f discrimination . 

Lawful religiou s o r politica l belie f o r activit y 

A lawfu l religiou s o r politica l belie f o r activit y i s a  prohibited groun d o f discriminatio n i n 
Victoria. Wester n Australi a prohibit s discriminatio n o n th e basi s o f a  religious o r politica l 
conviction. Th e Commonwealt h an d th e othe r State s d o not dea l wit h thi s groun d a t all . In 
the Federa l sphere , s . 11 6 o f th e Australia n Constitutio n provide s certai n prohibition s o n 
religious discrimination . 

Victimisation 

In each State , any action taken against a  person wh o has lodged a complaint of discrimination 
because they hav e lodged a  complaint (know n a s victimisation) i s unlawful. Thi s is so even 
if the origina l complain t i s unsuccessful . 

Discrimination i n employment o n other ground s 

Discrimination i n employment o n ground s no t covere d b y Federa l o r Stat e legislatio n (suc h 
as age, medical recor d o r political belief ) ma y be dealt wit h by the Human Rights and Equa l 
Opportunity Commission . Th e Commission wil l attemp t to conciliate between the employee 
and employer, but, in the absence of any legal prohibition, i f conciliation fails , no other legal 
action ca n presentl y b e taken . 

Each Ac t include s specifi c exemption s fo r certai n activitie s whic h woul d otherwis e b e 
prohibited discrimination . These includ e bona fide occupationa l qualifications , lif e insuranc e 
and superannuation , mos t sportin g activities , singl e se x an d religiou s o r educationa l 
institutions and charities . In addition, there i s provision fo r individua l temporary exemption s 
to be given . Th e widt h o f th e statutor y exemption s ha s bee n criticise d o n th e ground s that 
they sometimes remove the incentive for an organisation to create non-discriminatory methods 
of conducting it s activities . 

Affirmative Actio n Law s 

There i s also an exemption i n all of the Australian legislatio n fo r specia l measure s designed 
to remed y th e effect s o f pas t discriminatio n o n disadvantage d groups . Thi s leave s the wa y 
open fo r affirmativ e actio n programmes t o be implemented . 

Affirmative actio n programmes cover a wide range of activities. However, basically they refer 
to actions taken to reduce the disadvantages faced by members of groups which have suffere d 
discrimination i n th e past , suc h a s Aborigines , women , an d peopl e wit h disabilities . The y 
range fro m providin g Englis h classe s fo r migrant s t o ensurin g tha t jo b selectio n an d 
promotion committee s contai n adequat e number s o f women . 

The implementation of affirmative actio n schemes is an acknowledgement that statutes which 
prohibit discriminatio n canno t eliminat e structura l discriminatio n i n the workforce, however 
helpful the y migh t b e i n individua l cases . The Affirmativ e Actio n (Equa l Opportunitie s fo r 
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Women) Ac t 198 6 (Cth) , require s mos t publi c an d privat e secto r employer s t o phas e i n 
affirmative actio n schemes in relation to recruitment an d promotions over a three year period. 

The Ac t doe s no t requir e th e fillin g o f mandator y quota s o f femal e employees . I t require s 
employers to set up and apply an "affirmative actio n programme" which is designed to review 
and monito r thei r employmen t practice s t o eliminat e discriminatio n agains t women , an d t o 
ensure that they take steps to promote equal employment opportunity for women. The Federal 
legislation follow s simila r scheme s operate d b y the Commonwealt h an d a  number o f Stat e 
governments withi n thei r publi c service s fo r man y years . 

Some Leading Case s -  The Respons e o f Court s an d Tribunal s 

Under the provisions of the ADA both direct and indirect discriminatio n ar e unlawful. Direc t 
discrimination i s treatin g someon e unfairl y o r unequall y simpl y becaus e the y belon g t o a 
group o r categor y o f people . Som e recen t Australia n decision s illustrat e example s o f direc t 
discrimination. 

In Metwally  ν  University  of  Wollongong 8, th e Equa l Opportunit y Tribuna l hel d tha t th e 
university, throug h it s employees , ha d unlawfull y discriminate d agains t a n Egyptia n Ph D 
student o n th e groun d o f hi s race . Th e student' s supervisor s an d othe r staf f ha d allegedl y 
adopted a n antagonisti c attitud e t o hi m whic h resulte d i n hi s wor k suffering . Thi s attitud e 
manifested itsel f i n the form o f racis t remarks an d slurs , including an affront t o the student' s 
Islamic beliefs . Th e cas e becam e embroile d i n th e court s i n a  constitutiona l argumen t 
concerning th e validit y o f th e provision s o f th e Stat e Ac t (unde r whic h M r Metwall y ha d 
lodged his complaint) after th e Federal Ac t on racial discrimination (RDA ) was enacted. The 
High Cour t hel d tha t th e Stat e Ac t wa s overridde n b y th e Federa l statute . I n this  wa y M r 
Metwally los t hi s complaint unde r Stat e Law 9. 

In Leves ν Haines & Ors10, the Equal Opportunity Tribuna l held that direct discrimination on 
the ground of sex had occurred, where the choice of elective subjects offered b y a Girls' High 
School was based on the general imputation of "domestic " characteristics of females, leading 
to the failure t o introduce industria l art s subject s t o the Girls ' High School . Les s favourabl e 
treatment occurre d a s the complainant ha d diminishe d acces s to the benefits o f provision of 
scholastic an d vocationall y relevan t schools . The finding wa s upheld i n the courts 11. 

In Waterhouse  ν Bell, the complainant wa s refused registration  a s a racehorse traine r b y the 
Australian Jocke y Clu b (AJC ) becaus e sh e was married t o a  person wh o had bee n "warne d 
off al l racecourse s a s a  resul t o f hi s involvemen t i n a  horse substitutio n scandal . Th e Ne w 
South Wale s Cour t o f Appea l foun d tha t th e refusa l b y th e AJ C t o gran t a  licenc e t o th e 
complainant wa s based on a characteristic imputed to married women , namely, that all wives 
are liabl e t o b e corrupte d o r influence d t o d o wron g b y thei r husbands . O n tha t basis , the 
Court hel d tha t th e refusal constitute d discriminatio n agains t th e complainant o n the groun d 
of marita l status 12. 

In Anstee v  Allders International  Pty  Ltd the complainant allege d she had been discriminated 
against on the ground of her sex in her employment by Allders International. The complainant 
was given notice by Allders, in accordance wit h company policy, her employment woul d be 
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terminated o n he r sixtiet h birthday . Th e Equa l Opportunit y Tribuna l hel d tha t Allder s ha d 
afforded th e complainan t condition s o f employmen t whic h wer e les s favourabl e tha n thos e 
afforded t o a man13. She had been dismissed, whereas a man would not have been dismissed . 
The decisio n wa s effectively uphel d i n a  challenge brough t t o the Stat e Suprem e Court 14. 

In Squires ν  Qantas Airways Limited,  the complainant allege d tha t Qanta s had discriminate d 
against wome n in the recruitment, promotion and placement o f cabin crews. Qantas conceded 
that u p to June 1983 , females wer e not afforde d th e same promotional opportunitie s a s male 
flight attendants . However , Qanta s argue d tha t th e complainan t ha d no t bee n discriminate d 
against o n the groun d o f he r se x because Qanta s wa s complying wit h two industria l award s 
negotiated i n 197 4 covering Airlin e Hostesses (F) and Fligh t Steward s (M) respectively. The 
Tribunal, however, wa s unable to find anythin g i n either award whic h would provide Qanta s 
with a  defenc e unde r th e Act , o r whic h coul d suppor t a n argumen t tha t Qanta s di d no t 
discriminate o n th e groun d o f se x becaus e i t ha d relie d o n on e o f th e relevan t industria l 
awards15. 

In Bugden  ν  State  Rail  Authority,  th e complainan t allege d tha t h e ha d bee n discriminate d 
against o n th e groun d o f physica l impairmen t du e t o hi s colou r blindness . Th e Stat e Rai l 
Authority (SRA ) relie d o n an exception i n the AD A whic h state s that discriminatio n o n the 
grounds of physical impairmen t wil l not be unlawfu l wher e i t is reasonable having regard t o 
any limitation s o n th e capacit y o f th e physicall y impaire d perso n t o carr y ou t th e wor k 
required t o b e performed i n th e relevan t job o r require s specia l facilitie s o r service s whic h 
would b e needed b y the person. 16 

The Equal Opportunit y Tribuna l foun d tha t the SRA had acted under a general policy o f not 
employing colou r blind people i n the relevant depots , and that this was not reasonable in the 
circumstances becaus e th e complainan t coul d hav e performe d hi s particula r wor k dutie s 
without special facilities17. I t is now very clear from thi s case that an employer must consider 
the specific attribute s of a job applicant and the specific requirements of the job very carefull y 
before refusin g th e application o n the basis o f a  perceived impairmen t o f the applicant . 

In Hill  ν  Water  Resources Commission  th e complainan t allege d t o th e Equa l Opportunit y 
Tribunal that sh e had been the victim of sexua l harassment a t the hands of co-workers i n the 
Water Resource s Commission , tha t th e Commissio n ha d discriminate d agains t he r o n th e 
grounds o f he r se x and that the Commission , as the responsible employer , was  found liable . 

The Tribunal foun d tha t the Water Resource s Commission , a s the employer, had taken littl e 
or no effective actio n to stop the behaviour of its male employees, despite frequent complaint s 
by M s Hil l and anothe r employee 18. Thi s cas e confirm s tha t employer s ca n be liable under 
the AD A fo r th e act s o r omission s o f thei r employees . Th e cas e als o confirm s tha t sexua l 
harassment i s unlawful unde r the ADA, even though it is not expressly referred to in the Act. 

Cases o f Indirec t Discriminatio n 

Indirect discriminatio n occur s wher e ther e i s a  requirement , fo r example , a  rule , policy , 
practice o r procedure , tha t i s th e sam e fo r everyone , bu t whic h ha s a n unequa l o r 
disproportionate effect o n a particular group . Unless the requirement i s "reasonable in all the 
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circumstances" i t wil l be indirectly discriminatory . 

For indirec t discriminatio n t o be established i t must b e shown tha t -

(i) th e discriminator required the complainant to comply with a requirement or condition, 

(ii) a  substantially highe r proportion o f persons of a  different statu s than the complainan t 
are able to comply wit h the requirement o r condition tha n persons of the same status 
as the complainant , 

(iii) th e complainan t mus t no t be able to comply wit h the requirement o r condition , and 

(iv) th e requiremen t o r condition i s unreasonable i n the circumstances . 

The leadin g cas e o n indirec t discriminatio n i n Australi a i s Australian  Iron  and  Steel  ν 
Banovic19. I n that case , thirty fou r femal e ironworker s employed , o r formerly employed , by 
Australian Iro n an d Stee l Lt d (AIS ) a t it s Por t Kembl a steelwork s complaine d t o the Equa l 
Opportunity Tribuna l o n the basi s tha t AI S ha d discriminated agains t the m i n the followin g 
three way s -

1. AI S had earlier denied women employment opportunities as ironworkers, because they 
were women , but a t the sam e time had offere d me n simila r employment ; 

2. AI S polic y t o retrenc h ironworker s base d o n th e lengt h o f servic e discriminate d 
against women on the grounds of their sex because AIS had only recently changed it s 
policy an d commence d t o employ women ; and 

3. AI S had discriminated o n the basis of sex by actually dismissing som e of the women 
on the basi s of it s "las t on , firs t off " policy . 

The issu e o f indirec t discriminatio n arose , althoug h th e "las t on , firs t off " polic y appeare d 
neutral a s between people of different sexes , because of the effect o f the past discriminator y 
hiring practices , whereb y th e employmen t o f wome n wa s delaye d i n preferenc e t o th e 
employment o f men . Thi s mean t tha t a  highe r proportio n o f th e femal e member s o f th e 
workforce, a s compared t o the male members , were retrenched . 

The majority o f the High Cour t o f Australi a hel d i n this case that the system of reverse gat e 
seniority could not be regarded a s reasonable even though its result was that men and women 
were retrenched i n the AI S workforce i n proportion t o their respective numbers . This could 
only b e don e an d b e reasonabl e i f thos e number s wer e no t themselve s th e resul t o f prio r 
discrimination. Se e Australian Iron  and Steel  Pty  Ltd  ν  Banovic 20. 

The AD A als o provides tha t publi c acts  o f racia l vilificatio n ar e agains t th e la w i n certai n 
circumstances. To amount to racial vilification, there must be a public act which incites hatred 
towards, seriou s contemp t fo r o r sever e ridicul e of , a  perso n o r grou p o f person s o n th e 
ground o f thei r race . However , unlik e th e Victoria n an d Wester n Australia n 
anti-discrimination legislation , religiou s discriminatio n i s not a  groun d fo r complain t unde r 
the NSW ADA . 
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It wa s recentl y propose d tha t th e AD A shoul d b e amended , i n lin e wit h th e finding s o f th e 
NSW Anti-Discriminatio n Board' s Inquir y int o HI V an d AID S Relate d Discrimination , t o 
make i t unlawfu l t o vilify persons , or group s o f persons , on the ground o f homosexuality o r 
HIV infection , whethe r rea l o r assumed. A  Bil l fo r tha t purpose ha s been introduced int o the 
New Sout h Wale s Parliament . I t has bee n strongl y criticize d i n the medi a upo n ground s of 
derogation fro m right s to freedom o f expression . 

The Machiner y t o Comba t Discrimination 

In eac h Stat e ther e i s a n agenc y establishe d t o receiv e an d investigat e complaint s o f 
discrimination an d t o attemp t t o conciliat e betwee n th e partie s concerned . Anyon e wh o 
believes that the y have been a  victim o f discrimination ca n contac t thi s agency i n person, or 
by telephon e o r lette r t o discus s thei r concerns . I f th e agenc y i s to take an y furthe r action , 
such as conciliation, a  formal complain t mus t b e lodged wit h i t within a  specified tim e limit , 
usually o f on e yea r fro m th e ac t o f discriminatio n alleged. 

In Ne w Sout h Wale s this  agenc y i s th e Anti-Discriminatio n Board . I n Victoria , Sout h 
Australia an d Wester n Australia , i t i s th e Commissione r fo r Equa l Opportunity . Al l thes e 
agencies can deal with complaints under State or Federal legislation. In Queensland, Tasmania 
and the Northern Territory , complaints under Federa l law s can be made to offices o f Human 
Rights and Equa l Opportunit y Commission . 

If a  complaint canno t b e settled b y conciliation , i t can g o to a formal hearin g i n the Federa l 
Human Right s an d Equa l Opportunit y Commission , o r i n th e Equa l Opportunit y Tribuna l 
(New South Wales, South Australia and Western Australia) or in the Equal Opportunity Board 
(Victoria). 

While law s prohibitin g discriminatio n hav e helpe d t o reduc e som e o f th e mor e blatan t an d 
objectionable form s o f discrimination , th e experienc e i n Australi a ove r a  decad e o f th e 
operation o f thes e law s demonstrate s tha t the y hav e no t b y an y mean s provided a  complete 
solution t o problem s face d b y disadvantage d groups . Stron g an d enforceabl e law s agains t 
discrimination ar e ver y importan t fo r th e sel f respec t an d defenc e o f group s suc h a s 
Aborigines, women, migrants , gays and peopl e wit h disabilities . They shoul d not , however , 
be seen a s sel f implemente d stil l les s as a  panacea fo r socia l inequality . 

One o f th e mor e sanguin e observer s o n th e operatio n o f ant i discriminatio n legislatio n i n 
Australia, Professo r Margare t Thornto n o f L a Trob e University , ha s offered thi s evaluatio n 
on the effec t o f th e legislation an d cas e law s o far 21: 

. .  .  Anti-discriminatio n legislatio n doe s represen t a  haltin g ste p toward s forma l 
recognition o f the fac t tha t white , Anglo-Celtic , heterosexual , able-bodie d me n have 
power i n ou r societ y an d tha t the y wil l inevitabl y exercis e i t i n thei r ow n interest . 
Heretofore, th e universalit y o f libera l legalis m ha s sough t t o den y this  truth . I t may 
be that legislation can practically dea l with only the more excessive manifestations of 
social powe r exercise d ove r subordinates . I n spit e o f it s inabilit y t o fulfi l th e 
unrealistic expectation s tha t i t transforms ou r society s o that th e scales o f justice are 
not perpetuall y tippe d i n favour o f the powerful , anti-discriminatio n legislatio n doe s 
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serve an important symbolic and educative function. First , the deontological dimension 
underscores the right o f individua l wome n and minority grou p members to be treated 
fairly. Secondly , the collective dimension asserts the dignity and worth of women and 
minorities, and reject s entrenche d classwid e stereotyping . Thirdly , the public interes t 
dimension, embodied i n the legislative texts , confirms th e fact tha t equa l treatment i s 
a matte r o f societa l concern ; i t i s no t jus t th e privat e concer n o f thos e wh o ar e 
deleteriously affected . Thes e thre e strand s ar e collectivel y empowerin g wome n an d 
minority grou p members .  .  . 

Beyond Legislatio n -  Changing Attitude s 

Anti-discrimination law s ca n hel p rectif y som e wrongs . The y ca n als o assis t i n settin g 
standards o f acceptabl e an d unacceptabl e socia l conduct . I n man y countries , includin g 
Australia, such laws have begun with useful wor k on racial and religious prejudice. They have 
then move d int o prejudice o n the groun d o f gender . No w the y ar e tacklin g othe r cause s o f 
prejudice: suc h a s age , handicap, disability an d sexua l orientatio n o r HI V status.  There i s a 
common enemy here. I t is stereotyping. In the context o f HIV/AIDS tha t enemy impedes the 
spread o f educationa l message s an d th e sel f estee m o f thos e wh o mus t receiv e them . 
However, t o b e trul y successfu l i n combatin g discriminatio n an d sustainin g th e effort , w e 
must begi n a t th e sourc e o f th e problem : i n th e mind s o f thos e whos e behaviou r w e mus t 
hope to modify -  for thei r own protection , fo r th e protection o f other s and fo r th e protection 
of society . 

This i s wh y huma n right s educatio n i s no w assumin g suc h a n importan t rol e i n Australia n 
strategies t o control unfai r discrimination . Th e province o f la w i s limited. Bu t i t i s still real. 
And it may help to build a society in which protecting the fair g o is translated from a  national 
mythology int o day to day experienc e fo r al l Australians . 
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Discrimination and Equality Rights in Canada 
By The Hon Mr Justice W S Tarnopolsky, 

Court of Appeal for Ontario, Canada 

Discrimination an d th e La w Befor e th e Enactmen t o f Anti-Discriminatio n (Huma n 
Rights) Law s 

(a) Th e Constitutiona l Positio n 

Canada's basic constitutional documen t -  the British North Americ a Act of 186 7 (now called 
the Constitutiona l Ac t 1867 ) -  makes n o referenc e t o the equalit y right s o f individuals. 1 I n 
addition, the premable t o that documen t declare s tha t th e ne w federa l unio n woul d hav e " a 
constitution simila r i n principl e o f tha t o f th e Unite d Kingdom" , whic h incorporate s th e 
doctrine o f Parliamentar y sovereignty . Unti l recently , th e mos t influentia l assertio n o f this 
doctrine wa s that o f A  V  Dicey: 

The principl e o f Parliamentar y sovereignt y means  neithe r mor e no r les s tha n this , 
namely, that Parliamen t .  . .  has, under the English constitution , the right t o make or 
unmake any la w whatever ; and , further , tha t n o person o r body i s recognized b y the 
law of England as having a right to override or set aside the legislation of Parliament. 2 

Although som e aspect s o f th e detail s o f thi s definitio n hav e bee n criticize d i n th e Unite d 
Kingdom3 and in the Commonwealth,4 the essential result was  that courts would not questio n 
laws enacted by Parliament on the grounds that they were unwise or discriminatory. The best 
illustration o f this  i s provide d i n tw o decision s o f th e Judicia l Committe e o f th e Priv y 
Council5 (JCPC ) concerning Canada . 

In 189 9 the JCPC was concerned wit h a  challenge6 to legislation enacte d b y the Legislatur e 
of Britis h Columbia , whic h forbad e "Chinamen' ' fro m workin g undergroun d i n mines . Th e 
JCPC held that "courts of law have no right whatever to inquire whether [the ] jurisdiction has 
been exercise d wisel y o r not" . Similarly , som e fou r year s later, 7 th e Committe e wa s face d 
with a  provision i n the British Columbi a Election s Ac t denying the franchise t o "Chinamen , 
Japanese an d Indians" . They declare d tha t "th e policy o r impolic y o f suc h an enactmen t a s 
that whic h exclude s a  particula r rac e fro m th e franchis e i s no t a  topi c upo n whic h thei r 
Lordships ar e entitled to consider". I t i s not surprisin g therefore , tha t i n 1914 8, the Suprem e 
Court o f Canad a uphel d th e validit y o f a n Ac t o f Saskatchewa n whic h prohibite d whit e 
women fro m residin g o r workin g i n "an y restaurant , laundr y o r othe r plac e o f busines s o r 
amusement owned , kep t o r manage d b y an y Chinaman" . Althoug h i n th e Bryden  case  the 
legislation wa s hel d invali d o n th e groun d tha t i t infringe d federa l jurisdictio n ove r 
"naturalization and aliens", it is quite clear from al l three cases that, as long as Parliament and 
the provincial legislatures did not exceed their legislative jurisdiction a s set out in the British 
North Americ a Act , discriminatory legislatio n coul d no t be challenged o n the ground tha t i t 
was unconstitutional. In Canada this constitutional position was not changed until the coming 
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into forc e o f s . 15 , the equalit y right s provisio n o f th e Constitutio n Ac t 1982 , on 1 7 April 
1985.9 

(b) Racia l Discriminatio n an d th e Civi l (Common ) La w 

As earl y a s th e seventeet h century , Englis h court s applie d a  dut y upo n innkeeper s an d 
common carrier s t o provid e servic e t o al l member s o f th e publi c withou t discrimination , 
unless ther e was  som e reasonabl e o r lawfu l excus e fo r th e refusal . However , thi s duty wa s 
narrowly construed . I t was  no t extende d t o lodgin g o r boardin g houses' 10, no r t o publi c 
taverns'11, nor t o places o f entertainment 12, no r to restaurants. 13 

In addition, even though th e common la w did recognize a  cause of action fo r discriminator y 
denial o f acces s t o inns , th e compensatio n ordere d wa s s o inadequat e tha t pursui t o f th e 
remedy wa s no t encouraged . Th e leadin g cas e i s Constantine  ν  Imperial  Hotels  Ltd. 14 

Constantine wa s a  Wes t India n crickete r wh o booke d a  reservation a t th e hote l fo r himsel f 
and hi s family . Upo n arrival , however , the y wer e denie d acces s i n a  contemptuou s an d 
insulting manner . Allegedly , th e managemen t tol d th e plaintif f tha t "the y woul d no t hav e 
niggers in the hotel because of the Americans staying here". Although the trial judge held that 
the plaintif f ha d suffere d "muc h unjustifiabl e humiliatio n an d distress" , h e fel t boun d b y 
previous decision s an d awarde d damage s o f £5 . 

The limitatio n o f th e commo n la w protectio n agains t discriminatio n i n Canad a ca n b e 
illustrated b y the decisio n o f the Suprem e Cour t o f Canada , i n 1939 , in the case of Christie 
ν York  Corporation.15 Christi e was  a black man wh o was denied servic e i n a  beer tavern on 
the groun d tha t the waiter had been instructe d "no t to serve coloure d people" . The appellan t 
sued fo r damages . Fou r o f th e fiv e judge s o f th e Suprem e Cour t hel d tha t th e responden t 
could refuse servic e o n the groun d tha t "th e genera l principl e o f the law of Quebec was that 
of complete freedom o f commerce", and that i t could no t be argued "tha t the rule adopted by 
the responden t i n th e conduc t o f it s establishmen t wa s contrar y t o goo d moral s o r publi c 
order".16 

Another are a o f activit y wit h respec t t o whic h Canadia n court s migh t hav e hel d tha t 
discrimination wa s contrary t o public policy , but di d not , wa s real propert y transactions. 17 

In thes e circumstances, 18 then , i t i s n o wonde r tha t legislatures , wit h n o ai d from  th e 
judiciary, ha d t o star t t o enac t anti-discriminatio n legislation , th e administratio n an d 
application o f whic h have largely bee n taken ou t o f the courts and give n to statutory huma n 
rights commissions . 

The Rise and Sprea d o f Human Right s Legislatio n 

In Canad a th e firs t hal f centur y afte r Confederatio n witnesse d a n increase i n the number of 
statutes whic h discriminate d agains t certai n people. 19 Mos t o f thes e wer e stil l wit h us unti l 
World War II. It is only since that time that all these laws have been repealed, probably partly 
as a  reaction t o the horror s o f racism exhibite d just befor e an d durin g Worl d Wa r II,  partly 
because o f th e comin g t o independenc e o f ten s o f Africa n an d Asia n forme r colonies , and 
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partly becaus e o f the lead o f the United Nations , both t o bring abou t de-colonizatio n an d to 
draft ne w standards condemnin g racia l discrimination . 

(a) Th e History 

The first anti-discrimination legislatio n started to be enacted during the 1930s20 but it was not 
until nea r the end of World Wa r II that modern human rights legislation starte d to spread. In 
1944 the Province o f Ontario enacte d th e Racial Discriminatio n Act 21 whic h prohibite d the 
publication o r displayin g o f signs , symbols , o r othe r representation s expressin g racia l o r 
religious discrimination . Th e Act was brief, an d limited t o one specific purpose , and it was 
not unti l 194 7 tha t th e firs t detaile d an d comprehensiv e statut e wa s enacted : Th e 
Saskatchewan Bil l of Right s Act. 22 

The Saskatchewa n Ac t did no t dea l onl y wit h anti-discriminatio n legislation , bu t wit h the 
fundamental freedom s a s well. Moreover , i t purported t o bind the Crown an d every servan t 
and agen t o f th e Crown . Enforcemen t o f thi s legislatio n wa s through pena l sanctions : the 
imposition o f fines,  perhap s injunctiv e proceedings , an d imprisonment . Ther e wa s n o 
supervision fo r any special agenc y charge d wit h administratio n an d enforcement o f the Act 
that wa s left t o the regular enforcemen t o f police and courts as would appl y wit h respec t t o 
any other provincial statut e that includes prohibitory provisions , such as the liquor or vehicles 
Acts. 

Experience soon showed, as it had in the United States , that this form of protection -  although 
better tha n none , an d havin g a  certai n usefulnes s b y wa y o f indicatin g a  government' s 
declaration o f publi c polic y -  wa s subjec t t o a  numbe r o f weaknesses . First , ther e wa s a 
reluctance o n th e par t o f th e victi m o f discriminatio n t o initiat e th e crimina l actio n i f 
complaint t o the police had failed t o result i n a prosecution an d it always appeared tha t the 
police did not act. Second, there were all the difficulties o f proving the offence t o the criminal 
standard o f proof, i e beyond a  reasonable doub t (an d it is extremely difficul t t o prove that a 
person has not been denied acces s fo r some reaso n othe r tha n a  discriminatory one) . Third, 
there was reluctance on the part of the judiciary to convict -  a reluctance probably based upon 
a feeling tha t some of the prohibitions impinged upon the traditional freedom o f contract and 
the right  to dispose o f one' s property a s one chose. Fourth , withou t extensiv e publicit y and 
education, mos t peopl e wer e unawar e tha t suc h legislatio n existe d fo r thei r protection . 
Members of minority groups , who were the frequent victims  of discrimination, tended to be 
somewhat sceptica l a s t o whethe r th e legislatio n wa s anythin g mor e tha n a  so p t o th e 
conscience o f the majority. Fifth , an d this was as important a  factor a s any, the sanction (in 
the for m o f a  fine  o r even i f i t wer e imprisonment ) di d not hel p th e person discriminate d 
against i n obtaining a  job, a home, or service i n a restaurant, hotel , or barbershop. 

To overcom e th e weaknesse s o f quasi-crimina l legislation , Fai r Accommodatio n an d Fai r 
Employment Practice s Act s were enacted. These new types of human rights provisions wer e 
copied fro m th e legislative schem e first  introduced o n this continent i n 194 5 in the State of 
New York.23 The New York legislation was an adaptation of the methods and procedures that 
had proved effectiv e i n labour relations. These Acts provided fo r assessments of complaints, 
for investigatio n an d conciliation , fo r th e settin g u p of commission s o r board s o f inquir y 
where conciliation prove d unsuccessfu l an d - but only as a las t resor t -  prosecution an d the 
application of sanctions. The first of this new legislation, the Fair Employment Practice s Act, 
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was passed i n Ontario i n 1951 24 and withi n the next decad e and a half mos t o f the provinces 
enacted simila r statutes . Th e firs t Fai r Accommodatio n Practice s Ac t wa s enacte d b y th e 
Province o f Ontari o i n 1954 25 an d agai n mos t o f th e othe r province s followe d withi n 
the decade. 26 

The Fai r Employmen t an d Accommodatio n Practice s Act s wer e a n improvemen t ove r th e 
quasi-criminal approach , bu t the y stil l continue d t o plac e th e whol e emphasi s i n promotin g 
antidiscrimination legislatio n o n the victims , wh o wer e obviousl y i n the leas t advantageou s 
position to help themselves, as if discrimination wer e solely their problem and responsibility . 
The result was that very few complaints were made and very little enforcement wa s achieved. 

The next majo r ste p was taken b y Ontario in 196 2 with the consolidation o f all human rights 
legislation int o the Ontari o Huma n Right s Code 27 to be administered b y the Ontario Human 
Rights Commission , whic h ha d bee n establishe d a  year earlier . B y 1975 , every provinc e i n 
Canada ha d establishe d a  Huma n Right s Commissio n t o administe r antidiscriminatio n 
legislation and , in 1977 , the Canadian Huma n Right s Act established a  federal commission. 28 

With minor variations, all the legislation i s similar except that Saskatchewan and Quebec have 
additional protections. 29 

(b) Th e Scop e 

All of the human right s acts in Canada prohibi t discriminatio n o n racial grounds , in the wide 
sense o f "racial " define d i n th e Unite d Nation s Conventio n o n Eliminatio n o f al l Form s of 
Racial Discrimination . Thus , both "race " and "colour " ar e referre d t o i n al l th e Acts . Othe r 
terms, relatin g t o one' s ancestr y o r racia l origin , include : "nationa l extraction" , "nationa l 
origin", "plac e of birth", "place of origin", "ancestry", "ethni c origin", and "nationality" , with 
the las t ter m use d i n Manitoba , Ontari o an d Saskatchewan . Al l prohibi t discriminatio n o n 
grounds o f "religion " o r "creed " o r both . 

In addition t o the racia l grounds , all jurisdictions hav e legislatio n prohibitin g discriminatio n 
on ground s o f "sex " and , al l but Albert a an d Nov a Scotia , on ground s o f "marita l status " or 
"family status" ; al l bu t Britis h Columbia , Alberta , Nov a Scoti a an d Newfoundland , prohibi t 
discrimination o n the groun d o f "age" , and fiv e -  Manitoba , Newfoundland , Princ e Edwar d 
Island, Quebe c an d Yuko n -  prohibi t discriminatio n o n th e basi s o f "politica l opinion" , 
"belief" or "convictions". Four jurisdictions - Manitoba, Ontario, Quebec and Yukon - prohibit 
discrimination based on "sexual orientation". In addition, the Quebec Act adds "language" and 
"social condition " a s prohibite d ground s o f discrimination , whil e fou r -  Manitoba, Ontario , 
Prince Edward Islan d an d Nova Scotia -  add "sourc e of income". The federal an d Northwes t 
Territories Act s include , as prohibited ground s o f discrimination , " a conviction fo r whic h a 
pardon ha s been granted" . Discriminatio n o n the ground s o f physica l o r menta l handicap or 
disability is now prohibited in all jurisdictions and, in addition, the federal an d Prince Edward 
Island Act s includ e "dependenc e o n alcoho l o r a  drug." 

The Acts address themselves to equality o f access to places, activities, and opportunities. All 
Acts prohibi t discriminatio n i n employment ; i n th e renta l o f dwellin g an d commercia l 
accommodation; i n accommodations , services , an d facilitie s customaril y availabl e t o th e 
public; an d i n th e publishin g and/o r displayin g o r discriminator y notices , signs , symbols , 
emblems o r othe r representations . I n addition , Ne w Brunswick , Nov a Scotia , Britis h 
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Columbia, Manitoba, and Saskatchewan prohibi t discrimination i n the selling of real property. 
The Quebe c Ac t appear s to be the mos t comprehensive : 

s. 12 . No one may, through discrimination , refus e t o make a  juridical ac t concernin g 
goods or service s ordinaril y offere d t o the public . 

s. 13 . No one may i n a  juridical ac t stipulat e a  clause involvin g discrimination . 

Equality Right s i n the Constitutio n Ac t o f 198 2 

(a) Th e Mai n Provisio n 

There are four right s i n the main equalit y right s provision : 

Equality Rights 

s. 15(1) . Every individua l i s equal befor e an d unde r th e law and ha s the righ t t o the 
equal protection and equal benefit o f the law without discrimination and, in particular, 
without discriminatio n base d o n rac e nationa l o r ethni c origin , colour , religion , sex , 
age o r menta l o r physica l disability . 

In the elaboration o f these equality right s in the Charter , one of the first question s that could 
be raised i s whethe r th e fou r clause s i n s . 15(1 ) wil l be give n a  wide r applicatio n tha n that 
given to suc h foreign provision s a s the America n Equa l Protectio n Clause . I t i s too soo n t o 
tell, excep t tha t thu s fa r th e court s hav e no t gon e int o an y detaile d discussio n a s t o an y 
possible differences betwee n the four clauses . Unquestionably, "equalit y unde r the law" and 
the right t o "equa l benefi t o f the law" were added t o the "equalit y befor e th e law" clause of 
s. 1(b ) of the Canadian Bil l o f Rights , and the "equa l protection " clause from th e America n 
XlVth Amendment , because of women' s reactions to the limited interpretation s give n by the 
Supreme Cour t o f Canad a (SCC ) t o th e "equalit y befor e th e law " claus e i n s . 1(b ) o f th e 
Canadian Bil l of Rights. 30 

(b) Additiona l Equalit y Right s Provision s 

(i) Affirmative  Action 

In Canada s . 15(2 ) of the Charte r provides, explicitly, that affirmative actio n i s not a 
violation o f s . 15(1) : 

(2) Subsectio n (1 ) does not preclud e any law , program o r activity tha t ha s as 
its object the amelioration of conditions of disadvantaged individuals or groups 
including thos e tha t ar e disadvantage d becaus e o f race , nationa l o r ethni c 
origin, colour , religion , sex , age o r mental o r physical disability . 

Thus, it should no t be necessary i n Canada to go through th e evolution tha t occurre d 
in the Unite d State s fro m th e Bakke  case 31 whic h hel d tha t racia l quota s i n medica l 
schools' admission s criteri a wer e invalid , throug h th e Weber  case 32 upholdin g 
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affirmative actio n unde r a  collectiv e agreement , t o Johnson 33 whic h uphel d a 
voluntarily-adopted affirmativ e actio n progra m givin g preferenc e t o hirin g an d 
promoting women . 

Although ther e ar e fe w case s o n poin t s o far , i t woul d see m tha t th e onu s i s on th e 
party seekin g t o invok e s . 15(2 ) to prove tha t i t applies. 34 

Equal Rights  of  Women  and Men 

As mentioned earlier 35 women' s lobbying groups had a great influence o n the draftin g 
of s. 1 5 of the Charter. Even after havin g achieved the inclusion of the "equality unde r 
the law " and "equa l benefit " clause s i n s . 15 , they sough t t o prevent an y possibilit y 
of th e judiciar y givin g gende r discriminatio n a  lesse r scrutin y tha n an y othe r 
prohibited groun d b y insistin g o n an overriding claus e proclaiming equalit y betwee n 
women and men . Thus, in Charter s . 28 they obtained wha t women' s lobbying group s 
in the Unite d State s di d not , ie , an "Equa l Right s Amendment" : 

s. 28 . Notwithstandin g anythin g i n thi s Charter , th e right s an d freedom s 
referred t o i n i t ar e guarantee d equall y t o male an d femal e persons . 

Multicultural Rights 

Section 2 7 o f the Charte r provides : 

s. 27 . Thi s Charte r shal l b e interprete d i n a  manne r consisten t wit h th e 
preservation an d enhancemen t o f th e multicultura l heritag e o f Canadians . 

Although s . 2 7 ca n b e taken t o b e a  reflection o f Ar t 2 7 o f th e ICCPR , i t i s clearly 
within Canada' s histor y o f grou p right s protection an d codifie s th e officia l polic y o f 
multiculturalism proclaime d b y th e federa l governmen t i n 1971. 36 Althoug h i t i s 
drafted a s an interpretatio n provision , thi s does not detrac t fro m it s importance.37 I n 
fact, the SCC has already given i t an important rol e in buttressing conclusions that the 
Charter envisages a pluralistic society , which tolerates a wide divergence of religious 
practices38 but which also justifies suc h restrictions on freedom o f expression as those 
which prohibi t "hat e literature". 39 

Group Rights 

From the beginning i n 1867 , Canada's Constitution ha s included protection fo r grou p 
rights, rather than individual human rights . Thus, s. 13 3 of the Constitution Act 1867 , 
provided protection s fo r th e Englis h an d Frenc h language s i n legislatures and courts , 
while s. 93 provides protection fo r separat e denominational schools . However, neither 
protection applied equally to all jurisdictions.40 The Charter protects and expands these 
group rights. 41 

Before leavin g thi s topi c i t shoul d b e pointe d out 42 tha t althoug h grou p right s hav e 
been discusse d her e a s par t o f equalit y rights , the y ar e not  o f th e sam e essenc e a s 
individual huma n right s o f equality . A  grou p right , suc h a s language , i s grante d t o 
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individuals as members of a specially protected group . A person asserts an individual's 
right to equality, on the other hand, despite being a member of a definable group . This 
is no t t o impl y tha t eithe r righ t i s more important , bu t merel y t o poin t ou t tha t the y 
are essentiall y different . 

(c) Wh o i s Bound? Stat e Actio n o r Privat e Action ? 

In the Canadia n Charte r ther e i s a specifi c provisio n dealin g wit h thi s issue , s . 32(1) : 

s. 32(1) . This Charte r applie s -

(a) t o the Parliamen t an d governmen t o f Canad a i n respec t o f al l matter s withi n 
the authorit y o f Parliamen t includin g al l matter s relatin g t o th e Yuko n 
Territory an d Northwes t Territories ; and 

(b) t o th e legislatio n an d governmen t o f eac h provinc e i n respec t o f al l matter s 
within th e authority o f the legislatur e o f eac h province . 

In 1986 , i n th e Dolphin  Delivery  case 43 th e SC C hel d tha t th e Charte r applie d t o 
"governmental action " and di d no t appl y t o private litigation . Fo r th e cour t McIntyr e J  held 
that th e Charte r applie s t o th e legislative , executive 44 an d administrativ e branche s o f 
government, to both legislation an d the common law , but "onl y in so far a s the common law 
is the basis of some governmental actio n which , i t i s alleged, infringes a  guaranteed righ t o r 
freedom".45 I t i s interesting that , unlike th e USS C decisio n i n Shelley  ν  Kramer 46 th e SC C 
held tha t th e Charte r di d no t appl y t o cour t orders . The y wer e not , McIntyr e J  asserted 47 

elements of governmenta l actio n even though, obviously, they were bound by the Charter, as 
by al l law . 

The mos t importan t discussio n o f thi s distinctio n an d o f th e distinctio n betwee n thos e 
institutions tha t ca n b e brough t withi n th e tes t o f "governmenta l action" , an d thos e whic h 
cannot, i s t o b e foun d i n fou r decision s o f th e SC C concernin g mandator y retirement , al l 
rendered o n 6  December 1990 . One was an appea l fro m Ontario , concerning universities, 48 

while thre e wer e fro m Britis h Columbia , concernin g a  university, 49 a  hospital 50 an d a 
community college. 51 Although the SCC unanimously agree d tha t mandatory retiremen t wa s 
contrary t o s . 15(1) , ther e wa s divisio n bot h a s t o whethe r th e institutions , al l o f who m 
received th e bulk o f thei r fund s fro m government , cam e withi n s . 32(1 ) o f the Charte r an d 
as to whether, even if there was a contravention o f the age discrimination provision of Charter 
s. 15(1) , i t wa s a  reasonabl y justifiabl e limi t unde r s . 1 . A  majorit y hel d tha t onl y th e 
community colleg e coul d b e considere d a s constitutin g a  governmen t entit y an d a  slightl y 
different majorit y hel d tha t th e retirement policie s wer e protected b y Charte r s . 1 . 

If 540 type-script pages can be summarized i n one brief paragraph, I  would say that La Forest 
J, fo r th e majority , mad e a  distinctio n betwee n th e communit y colleg e an d th e othe r thre e 
institutions, no t onl y becaus e i t wa s government-funde d an d create d b y statute , bu t als o 
because its governing board was less independent of government than those of the other three 
institutions. The last-mentioned characteristic , i e autonomy, a s well as the need no t to apply 
the Charte r t o al l activitie s i n th e country , seeme d t o b e th e mos t importan t facto r t o th e 
majority i n finding tha t universitie s and th e hospita l boar d wer e no t par t o f government . 
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(d) Who i s Protected ? 

(i) Canad a 

A. "Individuals " 

Although th e SC C ha s no t ye t ha d a n opportunit y t o pronounc e upo n thi s issue , the 
jurisprudence i n the court s below ha s been fairl y consisten t tha t s . 1 5 does not  apply 
to corporations. 52 Th e SC C has held 53 tha t on e doe s no t compar e a n individua l wit h 
the Crow n t o determine equalit y issues . 

B. Enumerated  and  Non-Enumerated  Grounds 

From th e beginning , lowe r court s di d no t restric t th e protecte d group s t o thos e 
enumerated i n s . 15(1). 54 However , i n 198 9 i n Andrews  ν  Law  Society  of  British 
Columbia,55 an d mor e particularl y i n Re  Workers'  Compensation  Act, 1983  (Nfld)56 

the SC C hel d tha t s . 1 5 applied onl y t o "enumerate d an d analogous " grounds . 

(e) Mus t Inten t B e Proved ? 

(i) Canad a 

In Canada, the Suprem e Court , in R  ν  Big Μ Drug Mart  Ltd, 57 cam e down early and 
explicitly i n favour o f lookin g a t bot h the inten t o r purpose o f th e law a s wel l as , if 
necessary, it s effects . Thi s approac h ha s bee n re-emphasize d an d applie d 
subsequently.58 

(f) Wha t i s the Onus ? 

Although there wa s some academic suggestio n earl y on 59 that the American 3-leve l scrutin y 
might b e considered , eve n i f adapted , i n Canada , ther e wa s als o argumen t tha t i t wa s 
inappropriate.60 I n an y case , th e court s belo w th e SC C wer e no t concerne d s o muc h wit h 
levels o f scrutin y o r wit h validit y o f legislativ e inten t a s wit h a n assessmen t throug h a 
three-step proces s b y whic h the party allegin g a  s . 1 5 infringement must: 61 

(1) identif y th e class allegedly sufferin g denia l of an equality right as well as the class to 
which i t shoul d b e compared ; 

(2) demonstrat e tha t th e two classes ar e similarl y situate d i n relation t o the purposes of 
the law; and 

(3) sho w tha t th e differenc e i n treatmen t i s discriminator y i n th e sens e o f a 
disadvantageous o r invidiou s purpose o r effect o f the impugne d la w or action . 

However, th e SC C rejecte d th e "similarl y situated " tes t i n th e Andrews  case 62 a s bein g 
inappropriate becaus e i t would permi t suc h unsupportable distinction s a s those arising fro m 
Nazi law s agains t Jew s o r Canadia n law s forbiddin g alcoho l consumptio n b y aborigina l 
people.63 The rejectio n o f the similarl y situate d tes t ha s recently bee n re-affirmed. 64 
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Nonetheless, th e third-ste p o f th e "similarl y situated " tes t ha s bee n retaine d b y th e SCC , 
although neve r acknowledge d a s bein g par t o f it . I n othe r words , bot h Andrews 65 an d th e 
Newfoundland Workers'  Compensation Act case 66 hav e emphasize d tha t a  distinction i s not 
enough -  there must also be "discrimination". However , unequal treatment arisin g solely fro m 
different provision s in federal legislatio n fo r residents in different provinces 67 or merely fro m 
the exercise of provincial powers by different provinces, 68 does not constitute "discrimination " 
for purpose s o f s . 15 . 

In th e earlie r referenc e t o th e McKinney  case 69 i t wa s pointe d ou t tha t an y limitation s o n 
equality right s in Canada are dealt with unde r s . 1  o f the Charter . The result wil l probably b e 
that, unlike the rather rigid 3-leve l scrutiny i n the United States , in Canada there wil l be more 
of a  continuum, whic h wil l b e determined o n a  case-by-case basis . 

The Aborigina l People s 

In Canada , Indian s hav e a  specia l statu s unde r federa l jurisdiction . Sectio n 91(24 ) o f th e 
Constitution Ac t 186 7 give s th e federa l Parliamen t exclusiv e jurisdictio n wit h respec t t o 
"Indians, and Lan d reserve d fo r th e Indians. " 

The Indian Act 70 i s mostly inapplicable to Indians who leave the reserves and, until recently , 
to India n wome n wh o married non-Indian s an d t o their issue . They wer e exclude d fro m th e 
Act's coverage upo n such marriage . This distinction fro m India n me n wh o intermarried (an d 
did no t los e thei r status) , was held no t t o constitute a n infringemen t o f th e "equalit y befor e 
the law " claus e i n s . 1(b ) o f th e Canadia n Bil l o f Rights. 71 Whe n th e Huma n Right s 
Committee unde r th e ICCP R foun d this  to be a  contravention o f Ar t 2 7 of th e Covenant, 72 

the Canadia n Parliamen t move d t o repea l th e discriminator y clause , an d s . 3 5 o f th e 
Constitution Act , 1982 , was amended t o extend aborigina l an d treaty rights "equall y to male 
and femal e persons" . Als o s . 3 5 o f th e Constitutio n Act , 1982 , extend s constitutiona l 
protection t o al l "aborigina l peoples " by definin g suc h people s t o include "th e Indian , Inui t 
and Meti s [bein g o f mixed India n an d non-India n descent ] people s o f Canada" . 

The new constitutiona l protection s ar e ver y limite d an d undetermined . Thus , although s . 2 5 
merely assures , a s i s explaine d i n th e margina l not e thereto , tha t "aborigina l right s an d 
freedoms [are ] no t affecte d b y th e Charter" , thes e right s an d freedom s ar e no t specified , 
beyond declarin g tha t the y includ e (1 ) an y recognize d b y th e Roya l Proclamatio n o f 176 3 
(Canada's first Imperial Constitution) ; and (2 ) any that may now exist or may be acquired b y 
way o f lan d claim s agreements . 

The symbolic significance o f the Royal Proclamation wa s described i n Colder ν A-G for BC 73 

as follows : 

Its force as a statute is analogous to the status of Magna Cart a which has always been 
considered t o be the law throughout th e Empire . 
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The actua l requirement s o f the Roya l Proclamatio n hav e bee n summarize d a s follows : 

The Proclamation reserve d certai n lands to the Indians and provided tha t India n lands 
could no t b e purchase d o r otherwis e alienate d excep t b y wa y o f surrende r t o th e 
Crown, an d the n onl y accordin g t o procedure s prescribe d i n th e Proclamatio n fo r 
obtaining agreemen t o f the Indians. 74 

However, it s significance t o the India n peopl e i s much greater : 

It has been suggeste d tha t i n addition th e Proclamation extends , by implication i f not 
expressly, t o a  considerably broade r rang e o f right s .  .  .  such . . . a s the recognitio n 
of aboriginal people s as nations, the implied necessit y o f mutual consent t o alteration 
of their relationship with the Crown, the protection of aboriginal rights, and an implied 
right t o sel f governmen t i n area s no t cede d t o the Crown. 75 

Whatever b e the exten t o f thes e rights , they ar e supplemente d wit h a  provision outsid e th e 
Charter, s . 35 , which b y itsel f constitute s Par t I I o f th e Constitutio n Ac t o f 1982 . Beside s 
defining "Th e aborigina l peoples  o f Canada" , this  provisio n recognize s an d affirm s "th e 
existing aborigina l an d treat y rights " o f thes e people s (su b s . (1)) . I t woul d b e beyon d th e 
scope o f this  revie w t o tr y t o outlin e wha t thes e aborigina l rights 76 o r treat y rights 77 are , 
except t o not e tha t the y no w hav e constitutiona l statu s an d therefor e shoul d overrid e an y 
inconsistent federa l o r provincia l laws . 

Section 37 of the Constitution Act of 198 2 required the holding of a constitutional conferenc e 
within on e yea r afte r th e comin g int o force o f th e Act , whic h conferenc e was  to includ e in 
its agend a matter s affectin g aborigina l people s an d require d th e Prim e Ministe r t o invit e 
representatives o f thos e peopl e to participate. Th e firs t suc h conferenc e wa s held i n Ottaw a 
on 1 5 and 1 6 March, 1983 . Predictably, i t did not complete the task of refining th e definitio n 
of these rights, although certain technical amendments to the aboriginal rights provisions were 
agreed upon . Sectio n 2 5 was amended t o substitut e a  new par a [b ] to make clea r tha t wha t 
is protected ar e "an y rights or freedoms tha t now exis t by way of land claims agreements or 
may b e s o acquired" , whil e s . 3 5 ha d a  simila r clarificatio n t o provide tha t "treat y rights " 
include "right s that now exist by way of land claims agreements or may be so acquired" and 
that the rights "ar e guaranteed equall y to male and female persons" . In addition, ss . 35.1 and 
37.1 wer e added.  Sectio n 35. 1 commits  the Governmen t o f Canad a to the "principle " that a 
conference o f first  minister s an d representatives o f the aboriginal people s of Canad a wil l be 
convened "before " an y amendment s ar e made t o s . 91(24 ) o f th e Constitutio n Ac t 1867 , or 
to ss . 2 5 an d 3 5 o f th e Constitutio n Ac t 1982 . Finally , s . 37. 1 require d tw o furthe r 
constitutional conferences concerning "constitutional matters that directly affect th e aboriginal 
peoples o f Canada " b y Apri l 198 5 an d Apri l 1990 . However , n o furthe r conference s hav e 
been hel d sinc e 1985 , that on e having ended i n utte r failure , an d s . 37. 1 was repealed . 
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Freedom o f Expressio n 

By Mr Soli Κ Sorabjee, SA, Former Attorney-General o f India 

At th e outse t som e fashionabl e fallacie s nee d t o b e dispelled . Freedo m o f expressio n i s not 
an exclusiv e wester n valu e no r i s i t a  luxur y o f th e affluent . Thank s t o th e constitutiona l 
guarantee o f freedo m o f expressio n an d th e freedo m o f th e pres s i n India , numerou s 
under-trial prisoner s languishing for years in jails, several inmate s of asylums and care homes, 
labourers working unde r horribly unhygieni c condition s in stone quarries and brick kilns and 
countless children forced int o hazardous employments, have obtained some ameliorative relief 
and wer e no t consigne d t o the oblivion . 

Freedom o f expression i s necessary fo r th e attainmen t o f truth, fo r individua l fulfilment , fo r 
maintaining the balance between stability and change in society and for successful functionin g 
of democracy . Indee d i t i s on e o f th e mos t cherishe d values  o f a  fre e democrati c societ y 
whose basi c postulat e i s tha t governmen t shal l b e base d o n th e consen t o f th e governed . 
Consent shoul d no t onl y b e free bu t shoul d als o be wel l informe d b y debate and discussion . 
Hence th e necessity  fo r adequat e informatio n an d discussion , aide d b y th e wides t possibl e 
dissemination an d receptio n o f informatio n an d opinions  fro m divers e an d antagonisti c 
sources.1 Righ t conclusions are more likely to emerge from a  multitude of voices than through 
one voic e authoritatively preachin g th e officia l gospel . 

Courts hav e recognise d th e vita l importanc e o f freedo m o f expressio n fo r th e effectiv e 
functioning o f democratic parliamentary institutions . The Supreme Cour t o f Canada in 1938 , 
when ther e wa s n o Charte r o f Right s i n Canada , deduce d freedo m o f discussio n fro m th e 
preamble o f the British Nort h Americ a Ac t whic h state d tha t th e Canadian Constitutio n wa s 
"similar in principle to that of the United Kingdom". The Court reasoned tha t since the United 
Kingdom i s a parliamentary democrac y th e right o f free discussio n o f public affairs whic h is 
"the breath o f life fo r parliamentar y institutions " was available to Canadian citizens as it was 
to the citizen s o f th e Unite d Kingdom". 2 

A simila r judicia l exercis e ha s been don e recentl y i n 199 2 by th e Hig h Cour t o f Australia . 
There is no judicially enforceable Bil l of Rights in Australia and freedom o f expression is not 
a constitutionall y guarantee d freedom . None-the-les s th e Hig h Cour t spel t ou t freedo m o f 
expression a s a  constitutiona l righ t b y implicatio n fro m th e provisio n i n th e Australia n 
Constitution which provides for a  system of responsible and representative government. Chief 
Justice Mason , speakin g fo r th e majority , hel d tha t i n the absence of freedo m o f expressio n 
and communicatio n representativ e governmen t woul d fai l t o achiev e its  purpose , namely , 
"government o f the people through thei r elected representatives", because government woul d 
cease to be responsive t o the needs and wishe s o f the people. 3 

The Suprem e Cour t o f Indi a i n strikin g dow n th e restriction s place d o n th e pres s b y th e 
mechanism o f lev y o f stee p impor t dut y o n newsprin t observe d i n th e celebrate d cas e o f 
Bennett Coleman: 4 "Freedo m o f the Press i s the Ark of the Covenant of Democracy because 
public criticism i s essential to the working o f it s institutions . Never has criticism been more 
necessary tha n today whe n the weapons o f propagand a ar e s o strong an d so subtle". 5 
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Freedom o f expressio n i f i t i s to be meaningful mus t hav e a  capacious content . I t cannot b e 
limited to ideas and doctrines which are accepted and acceptable but must extend to those that 
"offend, shoc k o r distur b th e Stat e o r an y secto r o f th e population". 6 I t mus t accor d t o the 
thought we hate an accomodation as hospitable as that i t assures to the orthodoxies of the day. 
This precep t i s easy t o preach bu t on e of th e mos t difficul t t o practice . 

Freedom of expression undoubtedl y i s one of the most basic human rights and is essential fo r 
safeguarding an d promoting other human rights . But, if I  may venture to add, it is not an end 
in itself, i t is the means to attainment o f a  society i n which la w and order prevails and where 
other huma n right s and huma n dignit y are respected . Whils t w e must vigorousl y defen d this 
precious freedo m agains t onslaught s fro m fanatic s w e shoul d no t b e fanatica l abou t it . W e 
must recognis e tha t freedo m o f expressio n canno t b e absolut e an d unlimited . Ther e ar e 
situations which may warrant withholdin g of news and information fo r a  temporary duration . 
For example: movements of military force s durin g a  war;7 or details of a  rescue operation t o 
free hostage s hel d captiv e b y terrorists ; o r report s o f communa l o r racia l carnag e whos e 
publication a t a particular point of time is certain to aggravate tension between the concerned 
races o r communitie s an d resul t i n violen t conflict . 

Regional an d internationa l huma n right s instrument s recognis e th e nee d fo r curtailmen t o f 
freedom o f speech and expression in certain cases. Article 1 0 of the European Convention on 
Human Right s 195 0 (ECHR ) whic h protect s th e righ t t o freedo m o f expressio n permit s 
restrictions as are prescribed b y law and are necessary i n a democratic society . The heads of 
restrictions are : interest s o f nationa l security , territoria l integrit y o r publi c safety , fo r th e 
prevention o f disorde r o r crime , for th e protection o f health o r morals , for th e protection o f 
reputation o r right s o f others , fo r preventin g th e disclosur e o f informatio n receive d i n 
confidence, o r for maintaining the authority and impartiality of the judiciary. Quite a long list 
of restrictions ! 

Article 1 9 of th e Internationa l Covenan t o n Civi l an d Politica l Right s 196 6 (ICCPR ) als o 
recognises tha t freedom  o f expressio n ma y b e subjec t t o certai n restriction s suc h a s ar e 
provided b y la w an d ar e necessary fo r respec t o f th e rights o r reputations o f other s an d fo r 
the protectio n o f nationa l securit y o r o f publi c orde r (ordr e public) , o r o f public  healt h o r 
morals. 

The America n Conventio n o n Huma n Right s 196 9 (ACHR ) whic h guarantee s freedom  o f 
expression b y Art 1 3 also provides for restriction s o n the exercise o f free  speech i n order t o 
ensure (a ) respec t fo r th e right s o r reputation s o f others ; o r (b ) th e protectio n o f nationa l 
security, public order , o r public health o r morals . 

Article 9  of the African Charte r o n Human an d Peoples ' Rights, (Nairobi , 1981 ) guarantee s 
to ever y individua l th e right  t o receiv e informatio n a s als o th e right  t o expres s an d 
disseminate opinio n within the law. This freedom along with others "shal l be exercised wit h 
due regar d t o th e right s o f others , collective security , moralit y an d commo n interest" . (Ar t 
27(2)). 

The ICCP R (Ar t 20 ) an d th e America n Conventio n (Ar t 13(5) ) expressl y prohibi t an y 
propaganda for and advocacy of national, racial or religious hatred tha t constitutes incitement 
to discrimination, hostilit y o r violence . 
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Freedom of speech and expression i s guaranteed as a fundamental righ t by Art 19(l)(a ) of the 
Constitution o f Indi a (se e Appendi x A) . In a series o f decisions, the Supreme Cour t o f Indi a 
has rule d tha t Freedo m o f th e Pres s i s implici t i n th e guarante e o f freedo m o f speec h an d 
expression, which lik e other fundamenta l right s guaranteed b y the India n Constitution , is not 
absolute. I t ca n b e restricte d provide d th e restrictio n ha s th e authorit y o f la w t o suppor t it , 
falls withi n one or more heads specified i n Art 19(2 ) and is not unreasonable . In other words, 
the restrictio n mus t no t b e excessive o r disproportionate . Th e procedur e an d th e manne r o f 
imposition o f the restriction also must be just, fair an d reasonable.8 Validity of the restriction 
imposed b y a  law i s justiciable. Court s i n Indi a exercisin g th e power o f judicial revie w ca n 
and hav e invalidate d law s and measure s whic h d o no t satisf y th e above requirements. 9 

Once i t i s accepted tha t speec h ca n i n som e case s b e restricte d som e for m o f censorshi p i s 
inevitable. Th e rea l proble m i s abou t th e permissibl e limit s o f restrictio n o n freedo m o f 
expression, in striking the right balance between preservation of free speech and the legitimate 
interests o f society . Th e difficulty i s not i n formulatin g thi s proposition conceptually , bu t in 
translating i t int o practic e becaus e there  ar e varyin g perception s abou t th e functio n o f fre e 
speech an d ther e i s n o uniformit y abou t th e societa l value s an d communit y interest s whic h 
need t o be protected fro m th e "onslaught " o f fre e speech . 

Besides, wha t impel s censorshi p i s a  complicate d networ k o f causes , on e o f whic h i s 
psychological viz., the compulsive need to prevent unpalatable utterances and images. Another 
is politica l o r religiou s veste d interes t i n preservin g th e statu s quo . There i s also the socia l 
and mora l facto r motivate d b y a fervent desir e fo r th e preservation o f a  "clean" society. Last 
but no t the leas t o f the ground s fo r censorshi p i s the phantom o f nationa l security . 

Under the shield of laws ostensibly designed to protect the security of the State countless sins 
of repression have been committed. The axe has fallen on several innocent publications whose 
only crim e wa s to strongl y dissen t fro m government' s polic y an d criticis e th e curren t ruler s 
for thei r lapses . 

The offence o f sedition exists in several countries and it s abuse i s rampant an d persistent. In 
the he y da y o f Britis h colonialis m seditio n wa s construed b y th e Priv y Counci l i n the cas e 
of Tilak 10, Wallace-Johnston 11 an d Sadashiv Bhalerao 12 to include any statement tha t caused 
"disaffection" namely , excitin g i n other s certai n ba d feeling s toward s th e governmen t eve n 
though ther e wa s n o elemen t o f incitemen t t o violenc e o r rebellion . Th e Suprem e Cour t o f 
India in the case of Kedar Nath 13 dissente d fro m th e Privy Counci l decisions. It held that the 
gist o f th e offenc e o f seditio n unde r s . 124 A o f th e India n Pena l Cod e i s incitemen t t o 
violence o r the tendency t o create publi c disorde r b y word s spoke n o r writte n an d doe s not 
cover mere criticism of government howeve r strong or vigorous. Otherwise the section would 
be violative of the fundamental righ t of freedom o f expression guaranteed by the Constitution. 

The sam e libera l tren d i s reflecte d i n som e judgment s o f court s i n Africa . Th e Cour t o f 
Appeal (Enug u Division ) i n Nigeri a invalidate d th e relevan t section s o f th e Crimina l Cod e 
dealing wit h seditiou s publication s becaus e the y di d no t provid e fo r a  defence o f trut h an d 
could lead to a conviction even in the absence of any evidence that the publication was likely 
to lead to a break-down in public order. In the memorable words of Olatawura JCA: "We are 
no longe r th e illiterate s o r the mob societ y ou r colonia l master s had i n mind whe n the law 
was promulgated . . . . T o retai n s . 5 1 o f th e Crimina l Code , in it s presen t form , wil l be a 
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deadly weapon to be used a t wil l by a corrupt governmen t o r a tyrant . . . Le t us not diminish 
from th e freedom gaine d fro m ou r colonia l master s b y resorting t o laws enacted b y them t o 
suit thei r purpose". 14 

In Uganda , th e edito r an d th e write r o f a n articl e whic h allege d tha t th e failur e t o appoin t 
indigenous Africa n Ugandan s t o th e Hig h Cour t benc h wa s essentiall y base d o n triba l 
prejudice wer e charged wit h seditio n an d detaine d unde r emergenc y regulations . Th e Chie f 
Magistrate, Mohammed Saied , held that the law of sedition does not "encourag e the creation 
of a  servil e press , but a  press whic h possesse s perfec t freedo m o f speec h s o long a s i t doe s 
not deliberatel y deteriorat e int o a  malignan t abus e .  .  .". 15 H e pointe d ou t tha t al l o f th e 
judges, othe r tha n th e Chie f Judge , wer e non-Africa n draw n fro m differen t part s o f th e 
Commonwealth, an d sinc e th e policy o f Africanisatio n wa s a  matte r o f publi c concer n th e 
delay i n it s implementatio n gav e ris e t o a  reasonable grievance . H e ruled tha t althoug h th e 
language use d may b e objected t o i f redress i s sought bona  fide  that woul d no t be seditiou s 
and courageousl y acquitte d th e accused . 

The High Court of Peshawar in 1958 16 struck down the conviction of the accused for incitin g 
disaffection b y calling the government a "government of thieves" because such criticism could 
not b e construe d a s encouragin g th e us e o f forc e o r violence . Th e Cour t emphasise d th e 
importance o f publi c discussio n o f th e misdeed s o f governmen t official s i n a  democrati c 
society. 

The Privy Council , in a recent decision fro m th e Caribbean,17 displayed a  robust approach in 
allowing the appeal of the editor of a local newspaper i n Antigua who was convicted because 
his articl e wa s sai d t o hav e th e effec t o f underminin g publi c confidenc e i n th e conduc t o f 
public affairs . Unde r the Constitutio n o f Antigu a freedo m o f expressio n coul d be restricted , 
inter alia,  unde r th e hea d o f publi c order . I n th e opinio n o f th e Priv y Council , a  statutor y 
provision which criminalised statement s likely to undermine public confidence i n the conduct 
of publi c affairs , a s distinct fro m underminin g publi c order , wa s to be viewed "wit h utmos t 
suspicion" becaus e an y attemp t t o stifl e o r fette r criticis m o f thos e wh o hol d offic e i n 
government an d are responsible for public administration "amount s to political censorship of 
the most insidiou s and objectionabl e kind" . 

Unfortunately th e talismanic invocation of the mantra of "nationa l security" by the executive 
not infrequentl y generate s timorousnes s i n ou r judicia l sentinel s leadin g t o a n attitud e o f 
undue deferenc e t o governmenta l claims . Fortunately , judges wh o are more sensitiv e t o the 
value and functio n o f free  speech i n a  democratic society , adop t a  different approach . The y 
believe wit h the grea t Si r Maurice Gwyer that "har d word s break no bones"18 and make due 
allowance fo r th e emotiv e invective s whic h ar e th e stoc k i n trade o f th e demagogu e o r the 
passionate preache r provide d ther e i s no tendency t o disrupt publi c order . 

It i s not suggeste d tha t court s should lightl y dismis s considerations o f national security . Th e 
point i s tha t judge s shoul d no t regar d th e executive' s ips e dixi t an d th e oft-repeate d bal d 
assertions of danger to national security as papal dogmas of infallibility bu t should view them 
with searching scepticism because history and experience have shown that these concerns tend 
to be highly exaggerated an d are non-existent i n some cases. Take the case of the wholesal e 
evacuation and relocation o f American citizen s of Japanese descent o n the West Coas t in the 
USA durin g Worl d Wa r II . 

88 



Fred Korematsu, a native born American citizen of Japanese ancestry was convicted for being 
in a  plac e fro m whic h al l person s o f Japanes e ancestr y wer e exclude d pursuan t t o a n 
Exclusion Orde r issue d b y Commandin g Genera l J  L  DeWitt . Th e constitutionalit y o f th e 
action wa s uphel d b y th e Unite d State s Suprem e Cour t an d Korematsu' s convictio n wa s 
affirmed.19 Koremats u petitione d Unite d State s Distric t Court,  N D Californi a i n 198 4 fo r a 
writ o f coram  nobis  t o vacat e hi s 194 2 convictio n o n th e ground s o f governmenta l 
misconduct. Durin g th e hearin g o f th e cas e som e horrifi c fact s wer e brough t out . 

The Commissio n o f Wartime  Relocatio n an d Internmen t o f Civilian s established i n 198 0 by 
an ac t o f Congres s unanimousl y foun d tha t militar y necessit y di d no t warran t th e exclusio n 
and detentio n o f ethni c Japanes e an d ther e wa s substantia l credibl e evidenc e fro m a  number 
of federa l civilia n an d militar y agencie s contradictin g th e repor t o f Genera l DeWitt . Th e 
Commission, whic h wa s composed o f forme r member s o f Congress , the Suprem e Cour t and 
the Cabine t a s well a s distinguished privat e citizens , concluded tha t "broa d historica l cause s 
which shaped these decisions [exclusio n and detention] were race prejudice, war hysteria and 
a failure o f political leadership" . As a result, "a grave injustice was  done to American citizens 
and residen t aliens of Japanese ancestry" . I n the course of the hearing i t was established tha t 
several Department o f Justice officials ha d pointed out to their superiors and others the "wilfu l 
historical inaccuracie s an d intentiona l falsehoods"  containe d i n the DeWit t Report . Wors t of 
all, government "knowingl y withheld information fro m the courts when they were considering 
the critica l questio n o f militar y necessity " an d provide d misleadin g informatio n i n paper s 
before th e court . Significantl y th e governmen t acknowledge d it s concurrenc e wit h th e 
Commission's observatio n tha t "toda y th e decisio n i n Koremats u lie s overruled i n the cour t 
of history" . 

Judge Patel memorably concludes: "Korematsu remains on the pages of our legal and political 
history. . . . A s historica l preceden t i t stand s a s a  constan t cautio n tha t i n time s o f wa r o r 
declared militar y necessit y ou r institution s mus t b e vigilan t i n protectin g constitutiona l 
guarantees. I t stands as a caution that i n times of distress the shield o f military necessity and 
national securit y mus t no t b e use d t o protec t governmenta l action s fro m clos e scrutin y an d 
accountability. I t stands a s a caution tha t i n times o f internationa l hostilit y an d antagonism s 
our institutions, legislative, executive and judicial, must be prepared to exercise their authority 
to protec t citizen s from th e petty fear s an d prejudice s tha t ar e s o easily aroused". 20 

This caution should always be uppermost i n judicial minds when the court i s confronted wit h 
formidable an d imperiou s claim s of nationa l security . 

It als o mus t no t b e forgotte n tha t a t time s securit y o f th e Stat e i s equated wit h the securit y 
of the ruler or the leader. It happened in India in June 197 5 when a fraudulent emergenc y was 
declared b y Mr s Indir a Gandhi . Unde r th e India n Constitutio n on e o f th e ground s fo r 
declaration o f emergenc y i s threa t t o th e securit y o f India . Someho w thos e a t th e hel m o f 
affairs rea d o r construe d securit y o f Indi a a s "securit y o f Indira" . Th e consequenc e wa s 
temporary demis e o f democrac y i n Indi a til l emergency wa s revoked i n March 197 7 by the 
succeeding Morarj i Desa i government . 

Danger to national security shoul d not be in the realm of hypothetical possibilities. To justify 
suppression of freedom o f expression and other associated freedoms wha t is required is a real 
likelihood o f danger , a  strong probability . 
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This i s no t a  quixoti c prescription . Fo r example , th e Israel i judiciar y ha s no t permitte d 
freedom o f expressio n t o be held hostag e t o claims o f nationa l securit y despit e the fac t tha t 
Israel face s a  rea l an d continue d threa t t o it s security . I n th e landmar k cas e o f Schnitze r 
decided in 198 8 the Court nullified the chief military censor's order prohibiting the publication 
of a n articl e whic h criticise d th e Directo r o f th e Israel i Intelligenc e Service , Mossad . Th e 
Court ruled: "In publishing criticism o f the functioning o f the Director no proximate certainty 
had been created o f a  serious threat to state security ; i t might have been a  remote possibility , 
but this  i s not th e standar d t o be considere d i n our lega l system . . . . A  free societ y canno t 
exist withou t a  fre e press . Thus , the pres s mus t b e allowe d t o fulfi l it s role ; publication o f 
newspaper article s shoul d b e prohibite d onl y wher e there  i s proximat e certaint y tha t stat e 
security i s under seriou s threat". 21 

Another vexe d questio n i s whethe r hat e speec h ca n b e suppresse d an d criminalised . Th e 
answer t o thi s questio n woul d depen d upo n ou r understandin g o f wha t hat e speec h means . 
Broadly speakin g hat e speec h i s an y expressio n tha t stigmatise s a  perso n a s lackin g i n 
integrity o r ability , unworthy o f respec t an d dignit y an d unfi t fo r a  place in society becaus e 
of th e person's race , religion, creed o r colour . Ther e can be no denying that word s can hur t 
badly, the injury cause d b y them can be very severe and painful . Th e European Commissio n 
of Huma n Right s i n Gay  News ν  United  Kingdom22 recognise d th e need t o protect th e righ t 
of citizens  not t o be offended i n their religiou s feeling s b y publications . 

Should thi s protection tak e the for m o f proscriptio n o f expressio n an d it s criminalisation? I 
think not . Hur t o r injur y t o feelings i s a  highly subjectiv e matter . Whos e feeling s ar e to be 
taken int o consideration ? N o doubt , judicial decision s hav e emphasise d tha t i n judging th e 
effects o f a  speech o r a  writing the standard s t o be employed mus t b e of reasonabl e huma n 
beings o f ordinar y commo n sens e an d sensibilitie s an d no t o f thos e wh o scen t hurt , 
humiliation an d hostilit y i n every advers e an d critica l poin t o f view . Bu t i n practice how i s 
one to distinguish a  fanatic fro m th e ardent believer an d the devout? Indeed the more one is 
convinced o f the everlasting truth of his or her beliefs, the greater i s the hurt that wil l be felt . 

A Christian is sure to be offended i f he is told that Jesus was not divine or that the Revelation 
did not end with him but there is a later messenger o f God , "Mahomet" . A  Muslim i s bound 
to be outraged by the doctrine that Mahomet was  only one in the line of the prophets and has 
been succeeded by another prophe t vi z Bahaulla who is a later manifestation o f Go d and the 
founder o f th e Baha i religion . Likewis e a  Baha i woul d b e mos t hur t i f i n th e cours e o f a 
religious debat e Bahaull a wh o claims t o symbolise th e secon d retur n o f Chris t i s describe d 
as a deluded person. The feelings of Catholics will be certainly injured i f the doctrine of papal 
infallibility an d their belie f i n the Immaculat e Conceptio n wa s portrayed a s fairy tales . And 
Protestants would be no less hurt i f Henry VII I is described a s an over-sexed monarch rathe r 
than the Defender o f the Faith. And what about atheist s and agnostics? Are their feelings no t 
injured i f they are described a s wicked person s fo r who m a  specia l plac e has been reserve d 
in Dante' s eternal inferno ? 

Furthermore, in any movement for religious or social reform, feeling s o f the persons who are 
keen t o maintai n th e existin g orde r an d orthodoxie s ar e boun d t o b e hurt . Man y practice s 
supposed t o be sanctioned b y religion suc h a s untouchability, sat i (burnin g o f widows in the 
funeral pyr e after their husband's death), stoning to death as a punishment fo r adultery, would 
be rightly condemned b y reformers . I t must b e remembered tha t t o bring abou t reform s an d 
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changes, especiall y wher e deep-roote d practice s an d prejudice s ar e prevalent , i t ma y b e 
necessary to administer a  shock by having recourse to expression whic h i s not only trenchant 
but ma y b e insulting.  Tha t woul d certainl y b e injuriou s t o the feeling s o f thos e wh o adhere 
to these practices but certainly woul d not be a legitimate ground to proscribe such expressio n 
because otherwis e i t woul d b e impossibl e t o effect an y reforms . 

Laws designed t o preven t expressio n whic h i s hurtful woul d suffe r fro m vaguenes s an d th e 
tests for their application would usually be lacking in precision. Freedom of expression cannot 
be made dependen t upo n suc h subjectiv e elements  whic h woul d pla y a  dominant rol e i n the 
law's enforcement. Ther e would be serious difficulties i n enforcing suc h laws. The ineffectiv e 
implementation of the Prevention of Incitement to Racial Hatred Northern Ireland Act of 197 0 
is an instanc e i n point . 

Moreover, crimina l law s prohibiting hat e speec h an d expressio n wil l encourag e intolerance , 
divisiveness an d unreasonabl e interferenc e wit h freedo m o f expression. 23 Fundamentalis t 
Christians, religiou s Muslim s an d devou t Hindu s woul d the n see k t o invok e th e crimina l 
machinery agains t eac h other' s religion , tenet s o r practices . Tha t i s wha t i s increasingl y 
happening today i n India. W e need no t more repressive laws but more free speec h to combat 
bigotry an d t o promote tolerance . 

Besides, there i s a  grave dange r o f minorit y regime s misusin g hat e speec h law s agains t th e 
majority. Thi s has happened i n India during the British colonial rule and also in South Afric a 
where thes e law s wer e invoke d b y th e minorit y whit e regim e t o suppres s th e protest s an d 
dissent o f the majority population . 

On balance, advocacy of objectionable doctrines however strong and vigorous but which lacks 
the ingredien t o f incitemen t t o violenc e canno t legitimatel y b e prohibited an d criminalised . 
If a  perso n want s t o propagat e th e scientificall y fals e an d discredite d theor y o f superiorit y 
based o n rac e an d colou r th e response  shoul d b e on e o f ridicule  contemp t an d effectiv e 
response. T o overrac t an d prohibi t suc h racis t nonsens e i s to d o too grea t a n honour t o the 
expression i n questio n an d ma y confe r upo n th e speake r o r the write r th e halo o f a  martyr . 
If w e ar e tru e t o th e ideal s o f democrac y an d genuinel y cheris h freedo m o f expressio n w e 
must gran t a  fair fiel d an d an honest race to all the infinite variet y of cranks and fanatics an d 
the self-appointe d saviour s o f humanit y provide d thei r voic e i s no t on e o f incitemen t t o 
violence. If ideas and doctrines are false they should be countered wit h true and sound ideas . 
To be afraid o f ideas  i s to be unfi t fo r democracy . 

This aspect wa s emphasised i n a judgment o f the Gujarat Hig h Cour t which struck down the 
ban on a book which expounded an d extolled Mao-Tse-Tung' s work s and philosophy. I n the 
words of Chief Justice Bhagwati (as he then was): "If the people want to adopt the philosophy 
of Communism as expounded by Mao-Tse-Tung, confiscation o f a book like this is not going 
to sto p them fro m doin g so . The reasons fo r thei r choic e woul d b e much deepe r an d i f the 
Government want s t o repel th e onslaught o f Communis t ideology , i t i s to a n elimination o f 
these reasons that th e Governmen t ma y wel l addres s itsel f rathe r than proscribe a  book like 
this which propagates the principles and practice of Communism a s expounded by one of its 
chief exponents , with a  view to their academi c stud y b y the people". 24 
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It is essential t o bear i n mind the vita l distinction betwee n mere dissemination an d advocac y 
of obnoxiou s idea s an d doctrine s whic h caus e injur y t o feeling s withou t more , an d speec h 
which incite s person s t o violence . Fo r example , i t i s one thin g t o sa y tha t migran t worker s 
belonging t o certain communitie s ar e lazy , dirty an d dishones t an d shoul d b e deported. I t i s 
quite anothe r t o portra y the m a s a  grav e threa t t o th e communit y an d advocat e thei r 
liquidation. Hat e speec h ma y b e proscribed i n the category o f case s wher e expressio n fro m 
its ver y natur e o r manne r o f expressio n an d tim e an d plac e consideration s woul d i n al l 
reasonable likelihood lea d to imminent commission o f an offence o r result i n unlawful actio n 
because preservatio n o f publi c peace and orde r i s a matter i n which al l citizens hav e a  vital 
stake no less than i n the preservation o f freedom  o f expression . 

There i s anothe r clas s o f case s whic h ma y warran t proscriptio n o f hat e speech , namely , 
systematic vilificatio n o f individual s o r group s b y reaso n o f thei r colour , race , religio n o r 
beliefs an d which i s likely to evoke extreme feeling s o f opprobrium an d subjec t th e targeted 
class to discrimination an d socia l and economic disabilities , especially i n matters of housing 
and employment . Persisten t propagatio n o f hat e propaganda ca n undermin e th e dignit y an d 
self-worth o f target group members, lead to erosion of tolerance and mutual respect that must 
flourish i n a multi-cultural societ y and result in tensions which can erupt into violent conflict s 
between different group s i n the community . Beside s the victims of virulen t hat e propaganda 
generally ar e vulnerabl e group s wh o do not posses s th e resources to defend themselve s an d 
their protectio n ca n b e th e legitimat e concer n o f an y democrati c societ y committe d t o th e 
ideal o f equality . 

In such cases hate speech may be regulated o r restricted provided the statutory provisions are 
drawn narrowl y an d wit h precisio n an d th e restriction s impose d ar e no t arbitrar y o r 
disproportionate. 

Besides i t mus t b e ensure d tha t expressio n i s no t restricte d o n th e basi s o f vagu e 
apprehensions an d far-fetche d concern s o f mischief . Ther e shoul d b e a  real , rationa l an d 
proximate nexus between the expression and its potential for imminent violence and unlawfu l 
action. 

However i t canno t b e overemphasise d tha t expressio n whic h doe s no t constitut e incitemen t 
to imminent violence cannot be suppressed o n account of threats of violence by persons who 
find th e expressio n deepl y offensive . Freedo m o f expressio n canno t b e hel d t o ranso m b y 
fanatics an d bigot s who are so utterly convince d o f the infallibility o f their belief s tha t they 
resent an y unfavourabl e comment s o n thei r Faith . Th e dut y o f a  governmen t i n suc h case s 
would plainl y b e t o pu t dow n violence , punis h th e la w breakers , rathe r tha n penalis e th e 
writer o r the speake r an d suppres s expression . A  pluralisti c societ y ca n hardl y surviv e i f a 
religious or an ethnic grou p demands not merely equality and the vote, but a  violent veto on 
policies o r doctrines whic h d o no t accep t it s tenets an d mora l judgments. Tranquilit y ough t 
not to be maintained i n all cases by sacrifice o f liberty . In order to prevent threa t to disorder, 
the Stat e shoul d no t suppres s rights,  an d particularly freedo m o f expression , which i t i s the 
duty o f a  democratic stat e to uphold . 

This approach wa s adopted b y the Suprem e Cour t o f Indi a i n a  recent judgment25 i n which 
the cour t rejecte d th e Tami l Nad u government' s ple a tha t i t wa s necessar y t o sto p th e 
exhibition of a movie because there were threats from certain sections that the cinema threatre 

92 



which woul d exhibi t th e fil m woul d b e burn t down . Th e cour t declare d "I f th e fil m i s 
unobjectionable an d canno t constitutionall y b e restricte d unde r Ar t 19(2) , freedo m o f 
expression canno t b e suppresse d o n accoun t o f threa t o f demonstratio n an d procession s o r 
threats o f violence . Tha t woul d b e tantamount t o negatio n o f th e rul e o f la w an d surrende r 
to blackmail and intimidation. Freedom o f expression whic h is legitimate and constitutionall y 
protected canno t b e hel d t o ransom b y a n intoleran t grou p o f people". 26 This judgment ha s 
far-reaching implications . It s wholesome effec t an d timeliness canno t be over-emphasised i n 
view o f th e rising tid e o f intoleranc e o f lat e witnesse d i n India . 

Defamation i s one of the heads of restriction permitted by ECHR, ICCPR, ACHR, and several 
national Constitutions including the Constitution of India. Libel laws can have a chilling effec t 
on freedo m o f expression . Thi s i s especiall y s o i n countrie s whos e lega l system s o r 
jurisprudence d o not permi t sufficien t latitud e to criticism o f governmen t an d the conduct of 
public functionaries . Ever y inaccurat e statemen t shoul d no t b e actionabl e unles s i t i s made 
with malice, ie with actual knowledge of the falsity o f the statement o r with reckless and utter 
disregard o f the true stat e of affairs . Thi s is because erroneous statement s are unavoidable in 
free debat e i n a  democrac y an d mus t b e tolerate d i f freedo m o f expressio n i s to have "th e 
breathing spac e i t need s to survive" . Thes e principle s wer e enunciate d b y th e Unite d State s 
Supreme Cour t i n it s landmark decisio n i n New  York  Times  ν  Sullivan?1 I t i s heartening t o 
note tha t th e Hous e o f Lord s ha s taken a  significan t ste p forwar d fo r th e protectio n o f fre e 
speech i n it s recent judgment  i n the Derbyshire  County  Council  case.  The Hous e o f Lord s 
held tha t th e Council , bein g a  loca l authority , coul d no t su e fo r libe l becaus e i t i s a 
governmental bod y an d i t i s o f th e highes t public  importanc e tha t an y governmenta l bod y 
should be open to uninhibited publi c criticism. Furthermore , the Lords recognised tha t threat 
of a  civi l actio n fo r defamatio n mus t inevitabl y hav e a n inhibitin g effec t o n freedo m o f 
speech an d enunciate d a  ver y important , an d t o my min d a  salutar y principle , namely , tha t 
"it woul d b e contrar y t o public interes t t o permit institution s o f governmen t t o su e for libe l 
because tha t woul d place a n undesirabl e fette r o n freedo m o f speech". 28 

One o f th e head s o n whic h freedo m o f expressio n i s restricte d i s publi c healt h o r morals , 
more specifically, "decency " or "obscenity". Restrictions on these grounds have created a host 
of problem s whic h a t th e en d o f th e da y see m insoluble . Th e reaso n i s tha t sin , a s Pasca l 
reminds us, is geographical. "Obscenity", "indecency", "immorality" are equivocal and relative 
concepts. Standards of morality and decency var y fro m tim e to time in the same society and 
from perso n t o perso n an d ther e i s n o unifor m tes t o f communit y standard s o f tolerance . 
Opinions honestl y hel d b y reasonabl e people , including judges, wil l vary widel y dependin g 
upon thei r background an d standard s o f decency . 

It i s interestin g t o not e tha t th e sixt h internationa l Congres s fo r suppressio n o f traffi c i n 
women and children which took place in the summer of 192 4 at Gratz, Austria, unanimously 
resolved, agreein g wit h the vie w o f th e officia l Congres s o n obscen e publication , that "i t i s 
undesirable to define th e word obscene" . 

The Federa l Cour t o f Appea l i n Canad a hel d tha t th e word s "immoral " an d "indecent " ar e 
highly subjective and emotive in their content. The court ruled that uncertainty and vagueness 
are inherent in the very concept of immortality and indecency and therefore are constitutional 
vices whe n the y ar e use d t o restrai n constitutionall y protecte d rights  an d freedoms . 
Consequently prohibitio n o f importatio n o f matter s o f "immora l o r indecen t character " wa s 
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held t o b e no t a  reasonabl e limitatio n upo n th e freedom s guarantee d b y s . 2(b ) o f th e 
Charter.29 The House of Lords has not helped matters by ruling i n 197 3 that indecency i s not 
confined t o sexual indecenc y bu t include s anything tha t a n ordinary ma n o r woman finds  to 
be shocking , disgusting an d revolting. 30 

It i s obvious tha t subjectivit y play s a  crucial rol e i n any decisio n abou t bannin g expressio n 
on these grounds. The history of the books which have been banned a t different time s - some 
of whic h ar e no w regarde d a s classic s -  demonstrate s th e utte r unfeasibilit y o f censorshi p 
under thes e heads especiall y whe n th e power i s entrusted t o officials wh o lack the requisit e 
qualifications an d outlook . D  H Lawrence's, Lady Chatterley's  Lover,  fel l fou l o f the India n 
Supreme Cour t justice s i n Ranjit  Udeshi's  case. 31 India n Custom s authoritie s hel d u p th e 
importation of Nabakov's Lolita which was permitted afte r th e intervention of Prime Ministe r 
Nehru wh o found nothin g objectionabl e i n it . The same book was  branded indecen t i n 196 1 
by a  New Zealand Cour t i n a  majority decision. 32 

The oft-repeated judicia l admonitio n no t t o dwell upo n a  stray passag e o r a  few word s here 
and there  tor n ou t o f th e contex t withou t regar d t o the genera l natur e an d tendenc y o f th e 
publication i s often ignored . The Censor is like the lady who complained to Dr Johnson about 
the presence o f objectionabl e word s i n a  book and wa s roundly reprimanded : "Madam , you 
must hav e been searchin g fo r them. " 

Judges, despite valiant efforts, have failed to evolve a satisfactory definition o f obscenity. The 
judicial impotence has been vividly summed up in the lament of Justice Stewart o f the United 
States Suprem e Cour t wh o confesse d tha t h e coul d no t defin e obscenit y bu t recognise d i t 
when he sa w it. 33 

The least unsatisfactor y workabl e tes t would be to confine obscenit y o r indecency law s only 
to publications whic h ar e patentl y offensiv e an d whos e expressiv e conten t i s worthless an d 
of de  menis  valu e t o societ y i n term s o f art , literatur e o r an y othe r discipline . Thi s migh t 
reduce the role of subjectivit y bu t canno t altogethe r eliminat e it -
Tension betwee n freedo m o f expressio n an d censorshi p fro m th e ver y natur e o f thing s i s 
inevitable because freedo m o f expression an d censorship have conflicting purpose s and pul l 
in different directions . Rea l protectio n t o freedo m o f expressio n woul d lik e not s o much i n 
enacting law s a s i n creatin g a  temperamen t o f tolerance , fosterin g mutua l respec t an d 
understanding of the beliefs and practices of others. This requires a sustained effor t t o change 
the attitudes of persons and to sensitise them to the value of free speec h and the importanc e 
of dissent . Ther e mus t b e realisatio n tha t n o group ha s the monopoly o f trut h an d moralit y 
about whic h there may be genuinely differen t perceptions . 

In situation s wher e som e for m o f limitatio n o n expressio n i s unavoidabl e th e perennia l 
problem i s o f performin g th e delicat e balancin g act . Thi s involve s weighin g al l relevan t 
factors fo r determinin g whethe r expressio n o f a  particula r kin d shoul d o r shoul d no t b e 
permitted a t a  particular time and i n a particular place . No doubt freedo m o f expression i s a 
universal value . Howeve r it s protectio n an d promotio n canno t b e strai t jackete d b y an y 
universal prototype . Differen t countrie s hav e thei r distinctiv e culture s an d values , differen t 
ethical perceptions , differen t problem s an d reactions . Publication s whic h pas s muste r i n 
America ma y be quit e unacceptable i n India o r i n Sout h Africa . 
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There ca n b e n o har d an d fas t rule , excep t one . Whe n i n doubt , resolv e i t i n favou r o f 
expression rathe r tha n it s suppression . An d alway s remembe r th e memorabl e word s o f tha t 
indomitable fighte r fo r fre e speech , Charle s Bradlaugh : "Bette r a  thousand fol d abus e of fre e 
speech tha n denial o f free speech . The abuse dies in a day, but the denial slay s the life o f the 
people an d entomb s th e hope s o f th e race." 34 

Appendix A 

Article 1 9 - Protection o f certai n right s regardin g freedo m o f speech , etc 

(1) Al l citizen s shal l hav e the righ t -

(a) t o freedo m o f speec h an d expressio n .  . . 

(2) Nothin g i n sub-clause (a ) o f claus e (1 ) shal l affec t th e operation o f an y existing law , 
or preven t th e Stat e fro m makin g an y law , i n s o far a s suc h la w impose s reasonabl e 
restrictions on the exercise of the right conferred b y the said sub-clause in the interests 
of th e sovereignt y an d integrit y o f India , the securit y o f th e State , friendly relation s 
with foreig n States , publi c order , decenc y o r moralit y o r i n relatio n t o contemp t o f 
court, defamatio n o r incitemen t t o an offence . 
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Freedom o f Expression: A n English Perspectiv e 

By The Rt Hon Lord Woolf of Barnes, Lord of Appeal in Ordinary, 
United Kingdom 

Like mos t o f m y generatio n i n Britain , I  was  brough t u p to believ e tha t i t wa s on e o f th e 
privileges o f bein g "a n Englishman" , tha t your s wa s a  country i n whic h freedo m o f speec h 
flourished. 1  remember wel l o n m y firs t visi t t o Londo n i n m y earl y teen s bein g take n t o 
Hyde Par k Corne r o n a  Sunda y mornin g t o liste n t o fre e speec h a t wor k an d bein g deepl y 
impressed b y th e reparte e betwee n th e soapbo x orator s an d th e heckler s i n the audience . I t 
therefore cam e as a great shoc k to me when, early i n my legal career, I  discovered tha t many 
commentators wer e far fro m convince d tha t freedo m o f expression wa s anything like as well 
protected a s i t shoul d b e i n the Unite d Kingdom . 

The explanation fo r thi s was , at leas t i n part , twofold. Firs t o f al l there has been a  tendency 
to take freedom o f expression fo r granted . As is the position in common law countries, under 
English la w freedo m expressio n i s no t base d o n an y expres s right , bu t arise s fro m th e 
principle tha t yo u are entitle d t o do or sa y wha t yo u wis h a s long a s you do not contraven e 
any legal restriction which has been placed upon your activities. However, both by statute and 
by decisions of the court, too many restrictions have been allowed to accumulate which either 
directly o r indirectl y inhibi t freedo m o f expression . 

The restriction s exis t i n man y area s o f th e law . Som e o f th e restriction s ar e entirel y 
acceptable, for example in the case of copyright law . The desirability fo r there to be freedo m 
of expression can not be allowed to unfairly prejudic e th e legitimate personal rights to which 
the individua l i s entitled a s a  result o f hi s creative endeavours . 

Again the protection whic h i s provided b y statut e agains t raciall y o r sexually discriminator y 
conduct i s a n acceptabl e qualificatio n o n freedo m o f expression . I n th e cas e o f obscen e 
conduct o r defamatory remark s there has to be protection provide d b y the law although tha t 
protection wil l inevitably imping e o n freedom o f expression . The sam e is true of matters of 
national security . Ther e hav e t o b e som e secret s whic h th e Stat e mus t b e abl e t o as k th e 
courts to preserve. 

In such cases the justification fo r the restriction i s that greater harm would be done to society 
if the restriction di d not exis t than i s caused b y it s presence. The need for the restriction ha s 
to be weighed agains t th e harm whic h i t wil l caus e to freedom o f expression . 

In the past this balancing act has not always been carried ou t when it should be by the courts 
when decidin g ho w th e la w shoul d develo p an d whe n i t has been carrie d ou t th e court s on 
occasions have not give n sufficien t weigh t to the importance o f freedo m o f expression . 

The sam e can be said o f Parliamen t i n relation t o legislation. Th e fact tha t a  well protecte d 
ability t o communicat e b y al l possibl e mean s i s essentia l t o th e prope r workin g o f ou r 
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constitution, as is the case in any democracy, has not always been given sufficient prominenc e 
in reaching decision s whic h hav e had a  significan t effec t o n the development o f ou r law . 

The secon d facto r i s th e absenc e i n Englis h La w o f an y legislatio n relatin g t o freedo m o f 
information. Th e inabilit y t o obtain relevan t informatio n ca n and does dampen th e ability to 
communicate. Whil e th e Britis h civi l servic e i s deservedl y ver y muc h admire d fo r it s 
professionalism an d lac k of corruptibility , opennes s i s not alway s one o f it s virtues . 

In litigation the ability to obtain discovery can mitigate the problem, but the courts have never 
been favourabl y dispose d t o th e litigant s engagin g i n fishin g exercise s o n discover y an d 
without necessar y informatio n a  part y ma y no t b e i n positio n t o embar k o n litigation . I n 
addition i n th e absenc e o f an y expres s statutor y obligatio n th e Court s hav e no t i n the pas t 
been willin g t o imply an y genera l obligatio n t o giv e reasons fo r administrativ e decisions. 1 

The question o f whethe r the Unite d Kingdo m shoul d now hav e an entrenched Bil l of Right s 
as part o f ou r domesti c la w ha s onc e more becom e ver y muc h a  live issue. 2 I f w e had had 
such a n Instrumen t a s part o f our domestic la w then i t i s probable that som e of the concerns 
which no w aris e a s to the stat e o f ou r law a s to freedom o f expressio n woul d no t exist . 

The Instrumen t woul d almos t inevitabl y includ e a  righ t t o freedo m o f expressio n an d a 
provision as to freedom o f information . Th e rights could be the subject o f express limitations 
contained i n the Instrument o r those limitations could b e left t o be inferred. Th e rights could 
or ma y no t overrid e expres s legislatio n t o th e contrary. 3 However , whateve r for m th e 
Instrument too k i t woul d help to bring home to the legislature an d the courts the importance 
of preservin g freedo m o f expressio n an d th e nee d befor e interferin g wit h tha t freedo m t o 
balance the public interest s a t stake . 

An area where our law could wel l have developed differently , i f an entrenched Bil l of Right s 
had existed , i s confidentiality . Ther e i s n o rea l difficult y i n justifying a  reasonabl y robus t 
approach b y the courts to the attempt t o disclose informatio n o f a  confidential natur e whic h 
is personal, such as communications between husband and wife,4 but different consideration s 
arise wher e th e clai m t o confidentialit y i s bein g mad e o n behal f o f a  publi c bod y an d th e 
information i s o f a  clas s whic h i t ca n b e forcefull y contende d th e publi c ha s a n interes t i n 
receiving. I n th e Crossma n Diarie s cas e th e principl e o f confidentialit y wa s extende d t o 
discussions i n Cabinet 5 and i t was in the centre of the argument i n the protracted Spycatcher 
litigation. 

The differenc e whic h ca n resul t fro m th e existenc e o f a  Bil l o f Right s i s illustrate d b y the 
difference i n the approach i n the House o f Lord s and the majority o f the European Cour t i n 
the contempt proceedings whic h followed upo n the campaign waged by the Sunday Times  in 
connection with the thalidomide litigation. The House of Lords regarded the protection of the 
defendant Distiller s Compan y i n th e litigatio n a s ou t weighin g th e interest s o f freedo m o f 
communication. Th e Europea n Court,  althoug h i t allow s eac h membe r stat e a n are a o f 
appreciation, cam e to a different conclusio n becaus e o f the greate r importanc e i t attached to 
preserving free  speech . 

If the House of Lords had been required t o give effect t o the European Convention , I am by 
no means certain the decision woul d have been the same. With ou t the express requiremen t 
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to take int o account the right  to freedom o f expression i t i s understandable tha t the judiciary 
should attac h primar y importanc e t o preserving freedo m o f acces s t o the courts . 

The difference i n approach which results from th e United Kingdo m not having an entrenched 
Bill i s vividly illustrate d b y the decision o f the Hous e of Lord s in Brind  ν  Secretary of State 
for Home  Affairs [1991 ] A C 696. In that cas e a  gallant attemp t wa s made to establish tha t a 
direction give n b y th e Hom e Secretar y t o th e BB C an d IB A unde r a  statutor y powe r wa s 
unlawful. Althoug h th e statutor y powe r wa s no t ambiguou s (i f i t ha d bee n this  woul d hav e 
justified referenc e t o th e ECHR ) relianc e wa s sough t t o b e place d o n th e Conventio n t o 
suggest tha t directio n wa s unlawfu l a s bein g a  disproportionat e respons e t o th e advers e 
consequences o f permittin g interview s wit h terroris t organisation s t o be broadcast . 

The directive onl y ha d a  limited direc t effec t o n freedo m o f speec h sinc e i t onl y prevente d 
the word s use d bein g spoke n b y th e representativ e o f th e organisatio n an d no t thei r word s 
being dubbe d b y an actor . O n th e othe r han d th e natur e o f th e restriction wa s such tha t th e 
consequences wer e rathe r comi c s o i t coul d b e fairl y contende d tha t th e directiv e hardl y 
achieved it s purpose. 

The directiv e wa s however supporte d b y a  resolution whic h ha d bee n passe d b y th e Hous e 
of Common s by a  large majority an d the attempt t o have the directive se t asid e failed . Lor d 
Ackner, wh o gav e th e mai n speech , state d tha t t o allo w recours e t o th e ECH R i n thes e 
circumstances was not permitted, to do so would be to give direct effec t t o the ECHR "b y the 
back door" whe n Parliamen t ha d no t don e s o by the fron t door . 

Why th e cas e i s suc h a  goo d illustratio n o f th e stat e o f Englis h la w i s tha t i n decidin g 
whether directio n wa s lawful th e House of Lord s in each speech made i t clear i t was not fo r 
the La w Lord s t o decid e th e merit s o f th e direction,  tha t wa s a  matte r fo r th e Secretar y o f 
State: the cour t coul d onl y interven e i f h e ha d gon e outsid e hi s power s o r otherwis e acte d 
unlawfully. I f ECHR had been part of the domestic law the role of the court would have been 
different. Th e court would have had to decide for itself whether the infringement involve d fel l 
within the words of limitatio n containe d i n Ar t 10 . 

It shoul d no t howeve r b e though t tha t th e decisio n i n Brin d amounte d t o a  holdin g tha t 
English la w di d no t recognis e th e importanc e o f freedo m o f speech . O n the contrary , Lor d 
Bridge said : 

. .  .  we are .  .  .  entitled t o star t fro m th e premis e tha t an y restrictio n o f th e right  t o 
freedom o f expression requires to be justified an d that nothing less than an important 
competing public  interes t wil l be sufficien t t o justify it . 

and Lor d Templema n commence d hi s speech wit h these words : 

. .  .  freedom o f expressio n i s a  principl e o f ever y writte n an d unwritte n democrati c 
constitution. 

These statement s ar e ver y muc h i n accor d wit h th e growin g influenc e o n ou r la w o f th e 
ECHR which has been perceptively trace d extr a judicially by Lord Browne-Wilkinson i n his 
article "Th e infiltration o f a  Bil l of Rights". 6 
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He said : 

It i s no w inconceivabl e tha t an y cour t i n this  countr y woul d hol d that , apar t fro m 
statutory provisions, the individual freedoms o f a private person are less extensive than 
the basic human rights provided by the ECHR. Whenever the provisions of the ECHR 
have been raised before the court, the judges have asserted that the Convention confer s 
no greate r right s than those protected b y the common law . 

Where there is no existing statute involved and the courts are not confined t o performing thei r 
limited role on an application fo r judicial review, greate r effec t ca n be given to fundamenta l 
principles an d th e court s ar e doing thi s with eve r increasin g enthusiasm . 

One area of restriction to which I  have already referre d i s due to the law of defamation. Th e 
protection which individuals receive from ou r law of defamation i s greater than that provided 
in som e othe r jurisdictions , particularl y th e Unite d States , where I  mus t confes s unde r th e 
First Amendment , th e limitation s o n tha t protectio n ar e greate r tha n I  woul d regar d a s 
appropriate i n a  Unite d Kingdo m context . Criticism s ar e mad e o f th e restriction s o f ou r 
defence o f fair commen t and the scale on which juries are in the habit of awarding damages, 
sometimes to plaintiffs o f dubious merit . There can therefore b e little doubt that the laws of 
defamation hav e a  dampenin g effec t o n fre e speech , a n effec t tha t som e unscrupulou s 
personalities o f grea t wealt h have been abl e to exploit . 

In thi s situatio n medi a interest s wer e concerne d a s to wha t woul d b e the outcom e whe n a 
local authority brought an action for libel in Derbyshire ν Times Newspapers [1993] AC 534.7 

There wa s one Englis h authorit y suggestin g tha t suc h an action could b e brought. Howeve r 
both i n the Cour t o f Appea l an d the Hous e o f Lord s i t wa s decided tha t loca l government , 
like centra l government , shoul d no t b e entitled t o a  remedy i n damages for defamation , th e 
appropriate forum i n which they shoul d defen d thei r reputation wa s the political one . 

In givin g the reasons o f the House o f Lord s fo r th e decision , Lor d Keit h stressed tha t "i t i s 
of the highest public importance that a democratically elected government body or indeed any 
government body , should be open to uninhibited publi c criticism." Lord Keit h in his speech 
applied the decision of the Supreme Court of Sout h Africa i n Die Spoorbond ν South African 
Railways [1946 ] AD 999 and cited copiously from th e impressive judgement o f Shreine r JA 
in that case. In reaching their conclusion the Court of Appeal relied heavily on the provisions 
of ECH R becaus e th e la w was  unclea r o n th e subject . Howeve r th e Hous e o f Lord s 
considered tha t Englis h La w i s such tha t th e resul t wa s clea r withou t th e need fo r resor t t o 
the ECHR . 

An othe r recen t cas e whic h agai n illustrate s the importanc e now bein g attache d t o freedo m 
of expression is the decision of the Court of Appeal in the Esther Rantzen case (April 1993) . 
Normally an appellate court is reluctant to interfere wit h a jury's award of damages. However 
reflecting wha t was regarded as being a change of atmosphere resulting in greater importance 
being attache d t o th e fundamenta l right,  th e Cour t o f Appea l considere d i t wa s prope r t o 
interfere with an extravagant award of damages which could have a chilling effect o n freedom 
of speech . 
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The futur e o f fre e expressio n i n th e Unite d Kingdo m i s therefor e no t entirel y withou t it s 
brighter side . There i s a  new awarenes s o f it s importanc e an d th e fac t tha t i t ca n b e eroded 
by default . 

This is not confined t o the courts. When a consultation pape r was issued recently by the Lord 
Chancellor wit h a  vie w t o legislatio n it s impac t o n th e ECH R wa s on e o f th e issue s 
considered. However , as Helsinki Watc h mad e clear i n their recent publication , "Freedo m o f 
Expression i n the United Kingdom" , ther e i s stil l roo m fo r improvemen t an d whil e I  would 
not endors e al l thei r recommendations , I  would certainl y agre e tha t ou r la w o f blasphem y 
should b e repealed . 

Endnotes 

1. O n application s fo r judicia l review , i t ha s bee n th e commendabl e practic e o f 
respondent governmenta l bodie s to disclose their cards -  good, bad or indifferent -  in 
their affidavits . 

2. Bot h th e new Lor d Chie f Justic e an d th e Maste r o f th e Roll s have publicl y gon e on 
record a s being i n favou r o f som e for m o f Bil l o f Rights , a s ha s th e Leade r o f th e 
Opposition. 

3. Articl e 1 0 of th e Europea n Conventio n an d 1 9 o f th e Internationa l Covenan t bot h 
contain expres s limitations . 

Article 1 0 o f th e Europea n Conventio n fo r th e Protectio n o f Huma n Right s an d 
Fundamental Freedom s states : 

(1) Everyon e ha s th e righ t t o freedo m o f expression . Thi s right  shoul d includ e 
freedom t o hol d opinion s an d t o receiv e an d impar t informatio n an d idea s 
without interferenc e b y publi c authorit y an d regardles s o f frontiers.  Thi s 
Article shal l no t preven t State s fro m requirin g th e licensin g o f broadcasting , 
television o r cinema enterprises . 

(2) Th e exercis e o f thes e freedoms , sinc e i t carrie s wit h i t dutie s an d 
responsibilities, may be subject t o such formalities , conditions , restrictions o r 
penalties a s are prescribed b y law an d ar e necessar y i n a  democratic society , 
in the interests of national security , territorial integrit y or public safety, for the 
prevention o f disorder o r crime, for th e protection o f health or morals, for the 
protection of the reputation o r rights of others, for preventing the disclosure of 
information receive d i n confidence , o r fo r maintainin g th e authorit y an d 
impartiality o f the judiciary. 

Article 1 9 provides: 

(1) Everyon e shal l hav e the right t o hold opinions  withou t interference . 
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(2) Everyon e shal l have the right to freedom o f expression; this right shal l include 
freedom t o seek , receiv e an d impar t informatio n an d idea s o f al l kinds , 
regardless o f frontiers , eithe r orally , i n writing o r i n print , i n the form o f art , 
or through an y othe r medi a o f hi s choice . 

(3) Th e exercis e o f th e right s provide d fo r i n paragrap h 2  o f this  articl e carrie s 
with it special duties and responsibilities. It may therefore be subject to certain 
restrictions, bu t thes e shal l onl y b e suc h a s ar e provide d b y la w an d ar e 
necessary: 

(a) Fo r respec t o f the right s o r reputations o f others ; 

(b) Fo r the protection of national security o r of public order (ordre public), 
or of publi c healt h o r morals . 

Section 1 4 of the New Zealand Bil l of Rights contains no express limitation, it simply 
states that : "Everyon e ha s the righ t t o freedo m o f expressio n includin g th e freedo m 
to seek , receive , and impar t informatio n an d opinion s o f an y kin d i n any form. " 

Section 4  als o provide s tha t it s right s an d freedom s ar e "subjec t onl y t o suc h 
reasonable limit s prescribe d b y la w a s ca n b e demonstrabl y justifie d i n a  fre e an d 
democratic society" . Howeve r it s provisions do not override other legislation (sectio n 
4). 

4. Duches s o f Argyl e ν  Duk e o f Argyl e [1967 ] C h 30 2 

5. Attorney-Genera l ν  Jonathan Cap e [1976 ] Q B 613 

6. Publi c La w 199 2 p 367 ; quotation a t p  405. 

7. Th e tex t o f th e report i s annexed a s Appendix 1 . 
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Appendix 1 

[House of Lords] 

DERBYSHIRE COUNT Y COUNCI L Appellan t 

and 

TIMES NEWSPAPERS LT D and Others Respondent s 
1992 De c 7 , 8 , 9, 10 ; Lor d Keit h o f Kinkel , Lord Griffiths , 
1993 Fe b 1 8 Lor d Gof f o f Chieveley , 

Lord Browne-Wilkinso n an d Lor d Wool f 

Defamation - parties -  corporation - publication relating  to administration of local authority's 
superannuation fund -  publication insinuating  maladministration  of  pension funds -  balance 
between public  interest  in  freedom of  speech  and  protection  of  authority's  reputation  -
whether local  authority entitled  to  maintain action  in  defamation 

The plaintiff, a  local authority, brought a n action for damages for libe l against the defendant s 
in respect o f two newspaper articles which had questioned the propriety o f investments made 
for it s superannuation fund . O n a preliminary issu e as to whether the plaintiff ha d a cause of 
action agains t th e defendants , th e judg e hel d tha t a  loca l authorit y coul d su e fo r libe l i n 
respect o f it s governmenta l an d administrativ e functions , an d dismisse d th e defendants ' 
application t o strik e ou t th e statemen t o f claim . O n appea l b y th e defendants , th e Cour t o f 
Appeal hel d tha t th e plaintif f coul d no t brin g th e action fo r libel . 

On appeal b y the plaintiff: -

Held, dismissin g th e appeal , tha t sinc e i t was  o f th e highes t public  importanc e tha t a 
democratically elected governmenta l body should be open to uninhibited public criticism, and 
since th e threa t o f civi l action s fo r defamatio n woul d plac e a n undesirabl e fette r o n th e 
freedom t o express suc h criticism , i t would b e contrary t o the public interes t fo r institution s 
of centra l o r loca l governmen t t o hav e an y righ t a t commo n la w t o maintain a n actio n fo r 
damages for defamation, and that, accordingly, the plaintiff wa s not entitled to bring an action 
for libe l agains t th e defendants , an d it s statement o f clai m would b e struck out . 

Manchester Corporatio n ν  William s [1891 ] 1  QB 94, DC considered . 

Bognor Regi s Urban Distric t Counci l ν  Campio n [1972 ] 2  QB 16 9 overruled . 

Decision o f the Court o f Appeal [1992 ] QB 770; [1992] 3  WLR 28; [1992] 3  All ER 
65 affirmed o n different grounds . 
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The followin g case s are referred t o in the opinion o f Lor d Keit h o f Kinkel : 

Attorney-General ν  Guardian Newspaper s Lt d [1987 ] 1  WLR 1248 ; [1987] 3  All ER 
316, HL (E ) 
Attorney-General ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 ; [1988 ] 3 
WLR 776 ; [1988 ] 3  All E R 545 , HL (E ) 

Barthold ν  German y (1985 ) 7  EHRR 38 3 

Bognor Regi s Urba n Distric t Counci l ν  Campio n [1972 ] 2  QB 169 ; [1972 ] 2  WLR 
983; [1972 ] 2  All E R 6 1 

Chicago (Cit y of ) ν  Tribune C o (1923 ) 13 9 NE 86 

Die Spoorbon d ν  Sout h Africa n Railways , 194 6 AD 99 9 

Hector ν Attorney-General for Antigua and Barbuda [1990 ] 2 AC 312; [1990] 2 WLR 
606; [1990 ] 2  All E R 103 , PC 

Lingens ν  Austri a (1986 ) 8  EHRR 40 7 

Manchester Corporatio n ν  William s [1891 ] 1  QB 94; 63 LT 805 , DC 

Metropolitan Saloo n Omnibu s C o Ltd ν  Hawkins  (1859 ) 4  Η  & Ν 87 

National Unio n o f Genera l an d Municipa l Worker s ν  Gillia n [1946 ] K B 81 ; [1945] 
2 All E R 593 , CA 

New Yor k Time s Co ν Sulliva n (1964 ) 37 6 U S 254 

Reg ν Secretar y of State for the Home Department, Ex parte Brind [1991 ] 1  AC 696; 
[1991] 2  WLR 588 ; [1991] 1  All E R 720 , HL (E ) 

South Hetto n Coa l Co Ltd ν  North-Easter n New s Association Lt d [1894 ] 1  QB 133, 
CA 

Sunday Time s ν  Unite d Kingdo m (1979 ) 2  EHRR 24 5 

W (A Minor)(Wardship: Restrictions on Publication), In re [1992] 1  WL R 100 ; [1992] 
1 All ER 794 , CA 

The followin g additiona l case s wer e cited i n arguments : 

Alberta Legislation , I n re [1938 ] 2  DLR 8 1 

Argus Printin g an d Publishin g C o Ltd ν  Inkath a Freedo m Party , 199 2 (3) SA 57 9 
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Attorney-General v  Antigua Time s Lt d [1976 ] A C 16 ; [1975] 3  WLR 232; [1975 ] 3 
All E R 81 , PC 

Australia Capita l Television Pty Ltd ν Commonwealth o f Australia (N o 2) (1992) 10 8 
ALR 57 7 

Austrian Communes , Sixtee n ν  Austri a (1974 ) 46 Eu r Com m H R Dec 11 8 

Blackshaw ν  Lor d [1984 ] Q B 1 ; [1983] 3  WLR 283 ; [1983] 2  All E R 311 , CA 

Castells ν  Spai n (1992 ) 1 4 EHRR 44 5 

Church o f Scientolog y In c ν  Anderso n [1980 ] WA R 7 1 

Cox v  Feeny (1863 ) 4  F &F 1 3 

Dennis ν  Unite d State s o f Americ a (1951 ) 34 1 US 494 

Dudgeon ν  Unite d Kingdo m (1981 ) 4  EHRR 14 9 

Edmonton Journa l ν  Attorney-Genera l fo r Albert a (1989 ) 64 DL R (4th ) 57 7 

Electrical, Electronic , Telecommunication an d Plumbing Unio n ν  Times Newspaper s 
Ltd [1980 ] 3  WLR 98 ; [1980] 1  All E R 109 7 

Fielding ν  Variet y Incorporate d [1967 ] 2  QB 841; [1967] 3  WLR 415; [1967] 2  Al l 
ER 497 , CA 

Foster ν  British Gas Plc [1991] 2 AC 306; [1991] 2 WLR 1075 ; [1991] 2 All ER 705, 
HL(E) 

Hoechst A-G ν Commission of the European Communities (Case 46/87R) [1987] ECR 
1549, ECJ 

Le Fanu ν  Malcomso n (1848 ) 1  HL Cas 637 , HL (E) 

London Associatio n fo r Protectio n o f Trad e ν  Greenland s Lt d [1916 ] 2  A C 15 , HL 
(E) 
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Reg v  Chief Metropolita n Stipendiar y Magistrate , E x parte Choudhur y [1991 ] 1  QB 
429; [1990 ] 3  WLR 986 ; [1991 ] 1  All E R 306 , DC 

Reg ν  Independen t Televisio n Commission , E x part e TS W (Broadcasting ) Ltd , Th e 
Times, 30 March 1992 , HE (E) 

Reg ν  Well s Stree t Stipendiar y Magistrate , E x part e Deaki n [1980 ] A C 477; [1979 ] 
2 WLR 665 ; [1979] 2  All E R 497, H L (E) 

Retail, Wholesal e &  Departmen t Stor e Union , Loca l 85 0 ν  Dolphi n Deliver y Ltd . 
(1986) 3 3 DLR (4th ) 17 4 

Silkin ν  Beaverbroo k Newspaper s Lt d [1958 ] 1  WLR 743 ; [1958] 2  All E R 51 6 

Sunday Time s ν  Unite d Kingdo m (No . 2) (1991 ) 1 4 EHRR 22 9 

Te Runanga O Wharekauri Rekohu Inc ν  Attorney-General (unreported) , 3 November 
1992, New Zealan d 

Telnikoff ν  Matusevitch [1992 ] 2  AC 343 ; [1991] 3  WLR 952; [1991] 4 All ER 817, 
HL(E) 

Times Newspaper s Lt d ν  Unite d Kingdo m (Applicatio n No . 14631/89 ) (unreported) , 
5 Marc h 1990 , ECHR 

Webb ν Times Publishing Co Ltd [1960 ] 2 QB 535; [1960] 3 WLR 352; [1960] 2 All 
ER 78 9 

Appeal fro m th e Cour t o f Appeal . 

This wa s a n appeal , b y leav e o f th e Cour t o f Appeal , b y th e plaintiff , Derbyshir e Count y 
Council, from the decision of the Court of Appeal (Balcombe, Ralph Gibson and Butler-Sloss 
LJJ) [1992 ] Q B 770 allowing an appeal by the defendants , Time s Newspapers Ltd. , Andrew 
Neil, the editor of "The Sunday Times," and Rosemary Collins and Peter Hounam, two of the 
newspaper's journalists, from the order of Morland J  [1992] QB 770 holding, on a preliminary 
issue, tha t th e plaintif f coul d maintai n a  caus e o f actio n i n libe l agains t th e defendant s i n 
respect o f article s i n issue s of "Th e Sunda y Times " dated 1 7 and 2 4 September 1989 . 

The fact s ar e stated i n the opinion o f Lor d Keit h o f Kinkel . 

Charles Gray Q C and Heather Rogers for th e plaintiff. I n exercising its  powers and carrying 
out its  functions a s a  county council , the plaintif f ha s a  reputation tha t i s distinc t fro m tha t 
of it s individual members o r officers. A t common law trading corporations can sue for libel : 
Metropolitan Saloo n Omnibu s Co Ltd ν  Hawkins (1859 ) 4 Η & Ν 87. It is not necessary fo r 
the corporatio n t o prov e actua l damage : Sout h Hetto n Coa l C o Lt d ν  North-Easter n New s 
Association Ltd . [1894 ] 1  QB 133 . Non-trading corporations can also sue: National Union of 
General and Municipal Workers ν Gillian [1946 ] KB 81. So, too, can trade unions: Electrical, 
Electronic, Telecommunication an d Plumbin g Unio n ν  Time s Newspaper s Ltd . [1980 ] Q B 
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585. Each of these bodies, although having only legal personality, has a legitimate entitlement 
to protect it s reputation from defamator y attacks . Further, a partnership (which does not have 
a separat e lega l personality ) i s entitle d t o su e i n it s ow n nam e fo r damag e don e t o it s 
reputation: L e Fan u ν  Malcolmso n (1848 ) 1  HL Ca s 637 . Ther e i s n o reaso n i n logi c o r 
principle t o distinguish th e plaintif f fro m thes e bodies . 

Bognor Regi s Urba n Distric t Counci l ν  Campio n [1972 ] 2  Q B 16 9 remains goo d authorit y 
for th e propositio n tha t a  loca l authorit y ha s a  "governing " reputation , whic h i t ca n protec t 
by an action for libel. [Reference wa s also made to City of Prince George ν British Columbi a 
Television Syste m Lt d (1978 ) 8 5 DL R (3d ) 755 ; (1979 ) 9 5 DL R (3d ) 577 ; Churc h o f 
Scientology Inc ν Anderson [1980 ] WAR 71; Die Spoorbond ν  South African Railways , 1946 
AD 99 9 an d Argu s Printin g an d Publishin g C o Lt d ν  Inkath a Freedo m Party , 199 2 (3 ) S A 
579.] The Cour t o f Appea l erre d i n holding tha t Mancheste r Corporatio n ν  William s [1891 ] 
1 Q B 94 ; 6 3 L T 80 5 conflict s wit h th e Bogno r decisio n an d cast s doub t o n th e genera l 
principles that a local authority i s entitled to sue for libel . That case only decided that a local 
authority coul d no t su e fo r libe l i n respec t o f a n imputatio n o f briber y an d corruption . Th e 
basis o f th e decisio n wa s th e wron g conclusio n tha t a  loca l authorit y canno t commi t thos e 
offences. Th e common la w i s thus clea r an d certain . 

There i s no statutory restrictio n preventin g th e plaintif f fro m takin g actio n fo r libel . O n the 
contrary, s  222 of the Local Government Ac t 197 2 confers a  wide power on local authorities 
to institute civi l proceedings o f al l types. The need fo r a  local authority to be able to sue fo r 
libel to protect it s reputation i s a real an d pressin g one . Damage to its reputation ma y make 
it more difficult fo r the authority to borrow mone y o r tender fo r contracts , and may disaffec t 
its staff o r deter participation in its pension scheme. The rationale for permitting persons other 
than individual s to sue for libe l thu s applies with equa l forc e t o local authorities . 

Article 1 0 of the European Convention for the Protection of Human Rights and Fundamenta l 
Freedoms (1953 ) (Cmd . 8969 ) should no t be used to determine wha t the common la w is , or 
to resolv e an y uncertaint y i n th e commo n law ; i n fact , however , Englis h domesti c la w i s 
consistent wit h article 10 . It is accepted that th e precepts underlying the Convention may be 
looked at to decide whether the public interest in freedom o f information shoul d prevail over 
the right to protect one' s reputation. [Referenc e wa s made to Reg ν Secretar y of State for the 
Home Department , E x parte Blin d [1991 ] 1  AC 696 , 760.] Bu t regar d shoul d b e had to the 
fact that the right to freedom o f expression under the Convention is not unlimited. It is subject 
to restrictions which are prescribed by law, or necessary in a democratic society, or necessary 
for th e protectio n o f th e reputatio n o r rights  o f others . [Referenc e wa s mad e t o 
Attorney-General ν  Antigu a Time s Lt d [1976 ] A C 16 , 25-28. ] An y restrictio n shoul d b e 
proportionate t o it s aim. 

The article shoul d no t b e applied i n the abstrac t t o conclude tha t a  local authority' s right  to 
bring a  libe l actio n wil l inevitabl y an d i n al l circumstance s infring e th e article . Th e correc t 
approach shoul d b e t o conside r whethe r i n th e contex t o f th e particula r case , th e relevan t 
domestic law is unnecessarily restrictive ; see Castells ν Spain (1992) 1 4 EHRR 445; Lingens 
ν Austria (1986 ) 8  EHRR 407 and Oberschlick ν  Austria , 23 May 1991 , Publications of the 
European Cour t o f Huma n Rights , Series A  No. 204. Even i f the question wer e to be asked 
in the abstract , a  thorough investigatio n o f the aims and effec t o f domesti c law would sho w 
that th e Englis h la w o f defamatio n strike s a  balanc e betwee n th e rights  o f protectio n fo r 
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reputation an d o f freedo m o f expression . Thus , a  loca l authorit y ha s t o sho w tha t a 
defamatory article  i n a newspaper refer s t o i t a s such, not just t o individual s associate d wit h 
it. The newspaper onl y has to prove the "sting " of the libel , not ever y singl e allegation. Th e 
defence o f fai r commen t give s a  wid e protectio n t o th e newspaper . Hones t commen t 
(including inference s o f fact ) canno t b e th e subjec t o f a  successfu l libe l action : Silki n ν 
Beaverbrook Newspaper s Lt d [1958 ] 1  WLR 74 3 and Telnikof f ν  Matusevitc h [1992 ] 2 AC 
343. Damages awarded to corporate plaintiff s ar e not large . A local authority ha s no feelings 
to be hurt by a libel: see Fielding ν  Variety Incorporate d [1967 ] 2  QB 841. Thus, the English 
law of defamation impose s no unnecessary or illegitimate restriction on freedom o f expression 
within Ar t 10 . 

A local authorit y shoul d no t b e deprived o f th e right t o bring a n actio n fo r libe l becaus e of 
the possibility of its being able to prosecute for criminal libel . This offence i s virtually extinct 
and i s anomalous and difficul t t o reconcile wit h Ar t 10 : see Re g ν  Well s Stree t Stipendiar y 
Magistrate, E x part e Deaki n [1980 ] A C 477. Nor shoul d th e righ t b e denied becaus e o f the 
availability o f action s fo r maliciou s falsehood . I f ther e i s a  legitimat e nee d fo r a  loca l 
authority t o protec t it s reputation , wh y shoul d it s abilit y t o d o s o depen d o n whether , 
fortuitously, i t coul d prov e malice . A  non-maliciou s publicatio n ma y caus e jus t a s muc h 
damage a s a  malicious one . 

If a local authority has a right to sue for libe l at common law, only Parliament, not the courts, 
can take away tha t right : se e Denni s ν  Unite d State s o f Americ a (1951 ) 34 1 U S 494. 

Anthony Leste r Q C an d Desmon d Brown e Q C fo r th e defendants . Th e plaintiff s ar e no t a 
trading corporatio n o r som e othe r privat e body : the y ar e a  governmenta l bod y performin g 
public dutie s an d exercisin g public  power s no t possesse d b y individua l citizen s o r privat e 
bodies. Ther e i s n o justificatio n fo r treatin g a  loca l authority' s governin g reputatio n a s 
analogous t o a  privat e company' s o r trad e union' s busines s reputation , an d ther e i s n o 
legitimate public  interes t i n restricting o r interferin g wit h freedo m o f speec h to protec t tha t 
governing reputation. For the courts to allow an elected public authority to sue for libel would 
be to authorise unnecessar y interferenc e b y the common la w wit h freedo m o f expressio n i n 
a democrati c society . I t i s importan t tha t ther e shoul d b e a s muc h publi c informatio n an d 
public criticis m abou t th e working s o f loca l governmen t a s ther e i s abou t th e working s o f 
central government. If the council were to succeed in this appeal, any governmental body with 
corporate statu s coul d brin g libe l proceeding s agains t a  newspape r o r individua l citize n 
alleged t o hav e defame d it s governin g reputation . Suc h bodie s woul d b e abl e t o wiel d th e 
very shar p swor d o f libe l proceeding s t o dete r o r suppres s public  criticis m an d informatio n 
about what they do as the people's representatives and public servants. They could do so using 
public funds and knowing that an ordinary individual citizen could not afford acces s to justice 
to defend hi s freedom of political expression agains t suc h a claim. This is not a  hypothetical 
matter: the defendant i n the Bognor Regi s cas e [1972 ] 2  QB 16 9 was completely ruine d by 
the lega l cost s o f defendin g a  libe l tria l fo r havin g hande d ou t a  leafle t a t a  ratepayers ' 
association meetin g i n a  villag e hall . Freedo m o f expressio n i s a n essentia l featur e o f 
citizenship and of representative democracy. Close scrutiny of possible threats to fundamenta l 
freedoms i s calle d for : Re g ν  Independen t Televisio n Commission , E x parte  TS W 
(Broadcasting) Ltd , The Times, 30 March 1992 . 
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The plaintiff s see k t o extend th e tor t o f libe l wel l beyon d th e ambi t o f th e crimina l offenc e 
of seditiou s libel , whic h i s designe d t o protec t th e governmen t an d th e publi c agains t 
scurrilous an d extrem e attack s upo n th e Crow n o r governmen t institutions : se e Reg ν  Chie f 
Metropolitan Stipendiar y Magistrate , E x part e Choudhur y [1991 ] 1  QB 529 . Seditious libe l 
requires proo f o f a  seditiou s intention , wherea s stat e o f min d i s immateria l fo r defamator y 
libel, sinc e malic e i s implie d fro m th e mer e publicatio n o f defamator y matter . Th e 
development o f a  tort o f governmen t libel , much more draconian tha n the crime of seditiou s 
libel, would hav e a  chilling effec t upo n the freedom o f expression o f newspaper s a s wel l as 
of the individua l citize n criti c o f government . Th e press  i s not abov e the la w o r entitle d t o 
some special privilege or immunity no t enjoyed b y the individual citizen : i t has no greater or 
fewer right s than doe s the citizen fo r who m i t i s the surrogate . 

In the Bognor Regis case [1972 ] 2 QB 16 9 no attempt wa s made to weigh the public interest 
in freedom o f expression agains t th e public interes t i n the protection o f reputation. Althoug h 
followed i n City o f Princ e Georg e ν  Britis h Columbi a Televisio n Syste m Ltd , 8 5 DLR (3d ) 
755 i t i s uncertai n whethe r tha t cas e remain s goo d la w i n Canad a i n th e ligh t o f th e 
constitutional guarante e of free speec h in the Charter of Rights and Freedoms: see Edmonton 
Journal ν  Attorney-Genera l fo r Albert a (1989 ) 6 4 DL R (4th ) 57 7 an d Retail , Wholesal e & 
Department Stor e Union, Local 85 0 ν Dolphin Delivery Ltd (1986) 33 DLR (4th) 174 . Where 
there ha s bee n judicia l weighin g o f th e competin g publi c interests , i t ha s bee n hel d tha t 
governmental bodie s cannot su e in respect o f their governin g reputations : Cit y of Chicago ν 
Tribune C o (1923) 13 9 NE 86; New Yor k Times Co ν Sulliva n (1964 ) 37 6 US 254 and Die 
Spoorbond ν  Sout h Africa n Railways , 194 6 AD 999 . 

In th e Unite d Kingdo m ther e i s n o Ac t o f Parliamen t incorporatin g th e guarante e o f fre e 
speech contained i n Ar t 1 0 of the European Conventio n o n Human Right s and Fundamenta l 
Freedoms int o domestic law . However , the common la w i s not ethicall y aimless . Subjec t t o 
the sovereign powe r of Parliamen t t o interven e b y legislation , the common la w matches the 
protection give n t o free speec h b y Ar t 10 . The fundamenta l huma n right  t o free expressio n 
is an essentia l featur e o f citizenshi p an d o f representativ e democracy . I t i s a  basic principl e 
of the unwritten Britis h Constitution , protected b y the common law . 

In the absence of legislative intervention by Parliament, it is the constitutional function o f the 
courts, whe n declarin g an d applyin g th e commo n law , t o ensur e tha t th e la w doe s no t 
unnecessarily interfer e wit h free expression : se e In re Alberta Legislatio n [1938 ] 2  SLR 81; 
Australian Capita l Television Pty Ltd ν Commonwealth of Australia (No . 2) (1992) 10 8 ALR 
577; Nationwide News Pty Ltd ν Wills (1992) 10 8 ALR 68 1 and Te Runanga O  Wharekauri 
Rekohu In c ν  Attorney-Genera l (unreported) , 3  November 1992 . 

Where a  statut e confer s a n apparentl y unfettere d powe r o n a  ministe r t o restric t free 
expression, the common law principles of statutory interpretatio n require the restriction to be 
closely scrutinise d an d to be justified a s necessary t o protect an importan t competin g publi c 
interest: see Reg ν Secretary o f State for the Home Department, Ex parte Brind [1991 ] 1  AC 
696. There is a similar requirement wher e the restriction upon free expression i s imposed by 
the common la w itself : Attorney-Genera l ν  Guardia n Newspaper s Lt d [1987 ] 1  WLR 124 8 
and Attorney-Genera l ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 . Furthermore , 
the courts will , unless constrained b y binding authority , declare the common law so as to be 
in harmony wit h the right t o freedom of expression recognise d an d guarantee d b y Ar t 1 0 of 
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the Conventio n an d wit h th e principl e tha t onl y necessar y interference s wit h freedo m o f 
expression ar e acceptable . Th e Convention , thoug h no t par t o f domesti c law , enshrine s th e 
common law . Th e mere existenc e o f a  legal rul e ca n violat e a  Conventio n righ t o r freedo m 
if i t ha s a  chilling effec t upo n th e practica l enjoymen t o f tha t righ t o r freedom : Dudgeo n ν 
United Kingdo m (1981 ) 4  EHR R 14 9 an d Time s Newspaper s Lt d ν  Unite d Kingdo m 
(Application No . 14631/89 ) (unreported), 5 March 1990 . [Reference wa s also made to Castells 
ν Spain 1 4 EHRR 445 and Hecto r ν Attorney-General fo r Antigu a and Barbuda [1990 ] 2 AC 
312.] The application o f the Bognor Regi s decision undoubtedl y interfere s wit h fre e speech , 
authorises potentia l restriction s an d penaltie s an d ha s a serious chilling effec t upo n freedo m 
of speech generally . A  rule enabling a government corporatio n t o sue for libe l thus cannot be 
justified unde r Ar t 10(2 ) i n accordanc e wit h th e principle s o f objectiv e necessit y an d 
proportionality. Thes e principles are of particular importanc e s o far a s the press is concerned 
as publi c watchdog . Th e limit s o f permissibl e criticis m ar e wide r wit h regar d t o th e 
government. A  criti c o f governmen t conduc t ough t no t t o have t o guarante e th e truth o f al l 
his factua l assertion s endangerin g th e estee m i n whic h governmen t i s hel d o n pai n o f a 
successful sui t fo r libel . This would dete r newspapers and individua l citizen s from offendin g 
governmental bodie s an d woul d lea d t o self-censorin g an d publi c ignoranc e abou t th e 
workings of government. Placin g the burden o f proving justification upo n the defendant doe s 
not mea n tha t onl y fals e allegation s woul d b e deterred . I n addition , would-b e critic s o f 
government conduc t wil l be deterred from voicin g criticism even though wha t they published 
was reasonably believed t o be true and was in fact true , because of doubt o f whether i t could 
be proved t o the satisfactio n o f a  cour t o f law , o r because o f fea r o f th e expens e o f havin g 
to do so : see Cit y o f Chicag o ν  Tribun e Co , 13 9 NE 86 , approved i n Ne w Yor k Times C o 
ν Sullivan , 37 6 U S 254 . [Referenc e wa s als o mad e t o Hoechs t A- G ν  Commissio n o f th e 
European Communitie s (Cas e 46/87R ) [1987 1 EC R 1549 ; Sixtee n Austria n Commune s ν 
Austria (1974) 46 Eur Comm HR Dec 118 ; Sunday Times ν United Kingdom (1979) 2 EHRR 
245; Sunday Times ν United Kingdom (No. 2) (1991) 1 4 EHRR 229 and Foster ν British Gas 
Plc [1991 ] 2  AC 306. 1 

Even i f a  governmenta l bod y i s entitle d t o su e fo r libel , a  constitutiona l privileg e shoul d 
attach t o a  publicatio n imputin g maladministratio n t o suc h a  body . Th e categorie s o f 
publications whic h enjo y privileg e a t commo n la w ar e no t closed : Londo n Associatio n fo r 
Protection o f Trad e ν  Greenland s Lt d [1916 ] 2  AC 15 . 

An individual councillo r o r local governmen t office r ca n bring proceedings in his own name 
for a n attac k upo n hi s persona l reputatio n i n relation t o hi s officia l activities . I t i s open t o 
question, however, whether qualifie d privileg e attaches to the publication of fair informatio n 
on a matter of public interest concerning the manner in which a public officer perform s publi c 
functions: se e Web b ν  Time s Publishin g C o Lt d [1960 ] 2  Q B 53 5 and Blacksha w ν  Lor d 
[1984] QB 1  in which the Court o f Appea l took too narrow a  view of the scope of privilege 
in such circumstances . 

The plaintiff s canno t rel y o n s  222(1 ) o f th e Loca l Governmen t Ac t 1972 , sinc e thei r 
proceedings ar e no t capabl e o f promotin g o r protectin g th e interest s o f th e inhabitant s o f 
Derbyshire generall y an d they constitut e a n unnecessary interferenc e wit h free  expression . 

Browne QC following. The freedom t o express criticism of a governmental body can be more 
easily stifle d b y a  serie s o f civi l action s tha n b y crimina l prosecutions : Cit y o f Chicag o ν 
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Tribune Co, 13 9 NE 86, 90. Unlike a criminal prosecution , in a civil action the plaintiff doe s 
not nee d t o sho w a  prima faci e cas e a s a  precondition t o goin g fo r trial . Th e mere issu e of 
a wri t tend s t o hav e a  gaggin g effect ; an d onc e proceeding s ar e se t dow n fo r trial , the y 
become active so that further publication s are caught by the strict liability rule: s. 2(3) of, and 
Schedule 1  to, the Contemp t o f Cour t Ac t 1981 . A civi l cour t ca n gran t prio r restrain t o f 
publication, and damages are potentially withou t limit . There i s no legal aid and proceeding s 
are notoriousl y costly . Th e plaintif f doe s no t hav e t o prov e hi s clai m beyon d reasonabl e 
doubt. [Referenc e wa s made to Cox ν  Feen y (1863 ) 4  F  & F 13. ] 

Gray Q C i n reply . I f ther e i s a  nee d fo r greate r protectio n t o b e give n t o freedo m o f 
expression, th e manne r o f achievin g tha t ough t no t t o be a n arbitrar y remova l fro m certai n 
plaintiffs o f thei r rights , but shoul d b e b y extensio n o f existin g commo n la w defences . Th e 
route to reform shoul d b e through th e law o f privilege . 

Their Lordship s took time fo r consideration . 

18 February 1993 . Lord Keit h of Kinkel . My Lords, this appeal raises, as a preliminary issu e 
in an action of damages for libel, the question whether a local authority is entitled to maintain 
an actio n i n libe l fo r word s whic h reflec t o n i t i n it s governmenta l an d administrativ e 
functions. Tha t i s the wa y th e preliminar y poin t o f la w wa s expresse d i n th e orde r o f th e 
master, bu t i t ha s opene d ou t int o a n investigatio n o f whethe r a  loca l authorit y ca n su e fo r 
libel a t all . 

Balcombe LJ, giving the leading judgment i n the Court o f Appeal , summarised the facts thus 
[1992] Q B 770, 802: 

The facts in the case are fortunately refreshingl y simple . In two issues of "The Sunday 
Times" newspaper o n 1 7 and 2 4 Septembe r 198 9 there appeare d article s concernin g 
share deals involving the superannuation fund o f the Derbyshire County Council . The 
articles i n the issue of 1 7 September wer e headed "Revealed : Socialis t tycoon's deals 
with a  Labour chief " and "Bizarr e deal s o f a  counci l leade r an d th e medi a tycoon: " 
that i n the issu e o f 2 4 Septembe r was  headed "Counci l shar e deal s under scrutiny. " 
The counci l leade r wa s Mr. David Melvy n Bookbinder ; th e "medi a tycoon" was Mr. 
Owen Oyston . I t i s unnecessar y fo r th e purpose s o f thi s judgment t o se t ou t i n any 
detail th e content s o f thes e articles : i t i s sufficien t t o sa y tha t the y questio n th e 
propriety o f certain investments made by the council of moneys in its superannuation 
fund, wit h Mr . Bookbinde r a s th e prim e mover , i n three  deal s wit h Mr . Oysto n o r 
companies controlle d b y him . Excerpt s from  th e article s givin g th e flavour  o f th e 
allegations mad e wil l b e found i n the judgment a t firs t instanc e . . . t o which thos e 
interested may refer. The council is the "administering authority" of its superannuation 
fund unde r the Superannuatio n Ac t 197 2 and the Loca l Governmen t Superannuatio n 
Regulations 198 6 (S.I . 198 6 No. 24) made thereunder . 

Following the publication actions of damages for libe l were brought agains t the publishers of 
"The Sunday Times," its editor and the two journalists who wrote the articles, by Derbyshire 
County Council , Mr . Bookbinde r an d Mr . Oyston . Mr . Oyston' s actio n wa s settle d b y a n 
apology an d paymen t o f damage s an d costs . The statement s o f claim s i n this action by th e 
plaintiff an d in that by Mr. Bookbinder are for al l practical purpose s i n identical terms. That 

112 



of the plaintiff assert s in paragraph 6  that there were written and published "o f and concerning 
the council and of and concerning the council i n the way of it s discharge o f it s responsibility 
for th e investment an d control o f the superannuation fund " th e words contained i n the article 
of 1 7 September, an d paragrap h 8  makes a  simila r assertio n i n relatio n t o the articl e o f 2 4 
September. Paragrap h 9  states: 

By reaso n o f th e word s publishe d o n 1 7 Septembe r 198 9 an d th e word s an d grap h 
published on 24 September 198 9 the plaintiff counci l has been injured i n its credit and 
reputation an d ha s bee n brough t int o publi c scandal , odiu m an d contempt , an d ha s 
suffered los s and damage . 

No specia l damag e i s pleaded . O n 3 1 Jul y 199 1 Frenc h J  refuse d a n applicatio n b y th e 
plaintiff t o amen d th e statemen t o f clai m s o a s t o plea d a  certai n specifi c ite m o f specia l 
damage. 

The preliminary poin t o f law was tried at first instanc e before Morlan d J [1992] QB 770 who 
on 1 5 March 199 1 decided i t in favour o f the plaintiff. However , on appeal by the defendant s 
his judgment wa s reversed by the Court of Appeal (Balcombe , Ralph Gibson and Butler-Sloss 
LJJ) [1992 ] QB 770, on 1 9 February 1992 . The plaintiff no w appeals, with leave given in the 
Court o f Appeal , to your Lordships ' House . 

There are only two reported case s in which an English loca l authority has sued for libel . The 
first i s Manchester Corporatio n ν  William s [1891 ] 1  QB 94; 63 LT 805 . The defendant ha d 
written a  letter to a newspaper allegin g tha t "i n the case of two, if not three , departments of 
our Mancheste r Cit y Council , bribery an d corruptio n hav e existed , and don e their nefariou s 
work." A  Divisiona l Cour t consistin g o f Da y J  an d Lawrenc e J . hel d tha t th e statemen t o f 
claim disclosed no cause of action. The judgment o f Day J in the Queen's Bench report i s in 
these terms [1891 ] 1  QB 94, 96: 

This i s an action brough t b y a  municipal corporatio n t o recover damage s fo r wha t i s 
alleged t o b e a  libe l o n th e corporatio n itself , a s distinguishe d from  it s individua l 
members o r officials . Th e libe l complaine d o f consist s o f a  charg e o f briber y an d 
corruption. Th e questio n i s whethe r suc h a n actio n wil l lie . I  think i t wil l not . I t i s 
altogether unprecedented, and there is no principle on which it could be founded. Th e 
limits of a  corporation's righ t of action for libe l are those suggested by Pollock C B in 
the cas e whic h ha s bee n referre d to . A  corporatio n ma y su e fo r a  libe l affectin g 
property, no t fo r on e merel y affectin g persona l reputation . Th e presen t cas e fall s 
within the latter class . There must , therefore, b e judgment fo r th e defendant . 

Lawrence J  said that h e was of the sam e opinion . 

The Law Times report contain s a  somewhat longe r judgment o f Day J in these terms, 63 LT 
805, 806-807: 

This action is brought by the mayor, aldermen, and citizens of the city of Mancheste r 
to recover damage s from th e defendant i n respect o f that which is alleged by them to 
be a libel o n the corporation. Th e alleged libe l i s contained i n a letter written by the 
defendant t o the edito r o f the 'Mancheste r Examine r an d Times, ' which charged , as 
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alleged b y the statemen t o f claim , that briber y an d corruptio n existe d o r had existe d 
in three departments of the Manchester City Council, and that the plaintiffs wer e either 
parties theret o o r culpabl y ignoran t thereof , an d tha t th e sai d briber y an d corruptio n 
prevailed t o suc h a n exten t a s t o rende r necessar y a n inquir y b y a  parliamentar y 
commission. No w i t i s fo r u s to determine whethe r a  corporation ca n brin g suc h a n 
action, an d I  mus t sa y that , t o m y mind , t o allo w suc h a  thin g woul d b e wholl y 
unprecedented an d contrar y t o principle. A  corporation ma y su e fo r a  libel affectin g 
property, no t fo r on e merely affectin g persona l reputation . Thi s doe s no t fal l withi n 
the class of case s i n respect o f whic h a  corporation ca n maintain a n action, but doe s 
fall withi n the second clas s commented o n by Pollock CB in his judgment i n the case 
of th e Metropolita n Saloo n Omnibu s C o Ltd ν  Hawkins , 4 Η  & Ν 87, with whic h I 
fully agre e . . . [ a quotation follows] Th e charge in the present cas e i s one of bribery 
and corruption, of which a corporation canno t possibly be guilty, and therefore, in my 
opinion, this action wil l no t lie . 

It is likely that the Law Reports version of his judgment wa s one revised by Day J, in which 
he omitted th e sentence whic h end s the Law Time s report , so that th e true and onl y ratio of 
the decisio n i s tha t a  corporatio n ma y su e fo r a  libe l affectin g property , bu t no t fo r on e 
merely affectin g persona l reputation . 

Metropolitan Saloo n Omnibu s C o Lt d ν  Hawkin s (1859 ) 4  Η  &  Ν  8 7 wa s a n actio n b y a 
company incorporate d unde r th e Join t Stoc k Companie s Ac t 185 6 (1 9 &  20 Vic t c  47 ) i n 
respect o f a  libel imputing to it insolvency, mismanagement an d dishonest carryin g on of it s 
affairs. Th e Cour t o f th e Excheque r hel d th e actio n t o be maintainable . Polloc k CB , in the 
passage referred t o by Da y J , said , a t p  90: 

That a  corporation a t common la w ca n su e i n respect o f a  libel ther e i s no doubt . I t 
would b e monstrou s i f a  corporatio n coul d maintai n n o actio n fo r slande r o f titl e 
through whic h the y los t a  grea t dea l o f money . I t coul d no t su e i n respec t o f a n 
imputation of murder, or incest, or adultery, because it could not commit those crimes. 
Nor coul d i t su e i n respec t o f a  charg e o f corruption , fo r a  corporatio n canno t b e 
guilty of corruption, although the individuals composing i t may. But it would be very 
odd i f a  corporatio n ha d n o mean s o f protectin g itsel f agains t wrong ; an d i f it s 
property i s injured b y slande r i t has no means of redress excep t b y action. Therefor e 
it appears to me clear tha t a  corporation a t commo n law may maintain a n action fo r 
a libe l by which it s property i s injured . 

In Sout h Hetto n Coa l C o Lt d ν  North-Easter n New s Associatio n Ltd . [1894 ] 1  QB 13 3 a 
newspaper ha d publishe d a n articl e allegin g tha t th e house s i n whic h th e compan y 
accommodated it s colliers were in a highly insanitary state.  The Court of Appeal held that the 
company wa s entitle d t o maintai n a n actio n fo r libe l withou t proo f o f specia l damage , i n 
respect tha t th e libe l wa s calculate d t o injur e th e company' s reputatio n i n th e wa y o f it s 
business. Lor d Eshe r M R said , a t p 138 : 

I have considered th e case, and I  have come to the conclusion tha t the law of libe l is 
one an d th e sam e a s t o al l plaintiffs ; an d that , i n ever y actio n o f libel , whethe r th e 
statement complaine d o f is , o r i s no t a  libe l depend s o n th e sam e questio n -  viz. , 
whether th e jur y ar e o f opinio n tha t wha t ha s bee n publishe d wit h regar d t o th e 
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plaintiff woul d tend in the minds of people of ordinary sens e to bring the plaintiff int o 
contempt, hatred, or ridicule, or to injure hi s character. The question is really the same 
by whomsoever the action is brought -  whether by a person, a firm, or a company. But 
though the law i s the same, the application o f i t is , no doubt, different wit h regard t o 
different kind s of plaintiffs. There are statements which, with regard to some plaintiffs , 
would undoubtedl y constitut e a  libel , bu t which , i f publishe d o f anothe r kin d o f 
plaintiffs, woul d no t hav e the sam e effect . 

He wen t o n t o sa y tha t certai n statement s migh t hav e th e sam e effect , whethe r mad e wit h 
regard t o a  person, o r a  firm, o r a  company, fo r exampl e statement s wit h regar d t o conduc t 
of a  business , an d havin g elaborate d o n th e questio n whethe r o r no t a  particula r statemen t 
might reflec t o n th e manner o f conduc t o f a  business, continued , a t p  139 : 

With regard t o a  firm o r a  company, i t i s impossible t o lay down a n exhaustive rul e 
as to wha t woul d b e a  libe l o n them . Bu t th e sam e rul e i s applicable t o a  statemen t 
made wit h regar d t o them . Statement s ma y b e mad e wit h regar d t o thei r mod e o f 
carrying on business, such as to lead people of ordinary sense to the opinion that they 
conduct thei r business badly and inefficiently . I f so , the law wil l be the same in their 
case a s i n that o f an individual , and the statemen t wil l b e libellous. Then, i f the case 
be on e o f libe l -  whethe r o n a  person , a  firm , o r a  compan y -  th e la w i s tha t th e 
damages are at large. I t is not necessary t o prove any particular damage; the jury may 
give suc h damage s a s the y thin k fit , havin g regar d t o th e conduc t o f th e partie s 
respectively, an d al l the circumstances  o f th e case . 

In Nationa l Unio n o f Genera l an d Municipa l Worker s ν  Gillia n [1946 ] K B 8 1 the Cour t o f 
Appeal held that a  trade union could, in general, maintain an action in tort, and that an action 
for libe l wa s no exception t o that rule . N o detailed consideratio n wa s given to the nature of 
the statements i n respect o f whic h the action migh t lie , though Scot t LJ , at p 87 , referred t o 
the disintegration o f a  trade unio n whic h migh t resul t fro m a  libel , and Uthwat t J , a t p . 88, 
said that he saw no reason why a non-trading corporation shoul d no t have the same rights as 
a trading corporatio n a s respects imputation s o n the conduc t b y i t o f it s activities. 

The secon d cas e involvin g proceeding s b y a  local authorit y i s Bognor Regi s Urba n Distric t 
Council ν  Campio n [1972 ] 2  QB 169 , a decision o f Browne J . Mr. Campio n had distribute d 
at a  meeting o f a  ratepayers' association a  leaflet savagel y attacking the council, which sued 
him fo r libel . A t th e tria l Mr . Campio n conducte d hi s ow n cas e withou t th e assistanc e o f 
solicitors o r counsel . Brown e J  foun d i n favou r o f th e counci l an d awarde d i t damage s o f 
£2,000. At p 173 , he stated hi s intention t o apply a  principle to be found i n National Unio n 
of General and Municipal Workers ν Gillian [1946] KB 81, from whic h he quoted extensively 
in the following pages . He continued [1972 ] 2  QB 169 , 175: 

Just a s a  trading compan y ha s a  trading reputatio n whic h i t i s entitled t o protec t b y 
bringing an action for defamation , s o in my view the plaintiffs a s a local governmen t 
corporation hav e a  "governing " reputation whic h they ar e equally entitle d t o protec t 
in the same way -  of course, bearing i n mind the vital distinction between defamatio n 
of th e corporatio n a s suc h an d defamatio n o f its  individua l officer s o r members . I 
entirely accep t th e statemen t mad e i n Gatle y o n Libe l an d Slander , 6t h ed (1967) , p 
409, par a 890 : " A corporatio n o r compan y canno t maintai n a n actio n o f libe l o r 
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slander fo r an y word s whic h reflect , no t upo n itself , bu t solel y upo n it s individua l 
officers o r members. " The n ther e i s a  quotation : "T o merely attac k o r challenge th e 
rectitude of the officers o r members of a  corporation, and hold them or either of them 
up to scorn , hatred , contempt , o r obloqu y fo r acts  done i n thei r officia l capacity , o r 
which would render them liable to criminal prosecution, does not give the corporation 
a right of action fo r libel. " I  stress the words "solely " and "merely " in those passages. 
The quotatio n give n i n Gatley there i s from a  United State s case, Warner ν  Ingersol l 
(1907) 15 7 Fed R  311. 

Browne J  then proceeded t o consider Mancheste r Corporatio n ν  Williams , and afte r quotin g 
from th e judgment o f Day J in the Law Times Report, 63 LT 805, 806-807, said [1972 ] 2 QB 
169, 177 : 

Day J seems to put his judgment o n two grounds; first, that a  corporation may sue for 
a libel affectin g propert y an d no t fo r on e merely affectin g persona l reputation . I f this 
was eve r right , i t ha s i n m y vie w bee n overrule d b y Sout h Hetto n Coa l C o ν 
North-Eastern New s Association Ltd . [1894] 1  QB 133 , 134, 135 (where substantiall y 
this argumen t wa s use d b y th e defendants ) an d b y Nationa l Unio n o f Genera l an d 
Municipal Worker s ν  Gillia n (wher e th e Mancheste r Corporatio n cas e [1891 ] 1  QB 
94 wa s cited) . Th e othe r groun d seem s t o hav e bee n tha t a  corporatio n canno t b e 
guilty o f corruptio n an d therefor e i t cannot b e defamatory t o say o r writ e tha t i t has 
been guilt y o f corruption . Thi s wa s base d o n th e obite r dictu m o f Polloc k C B i n 
Metropolitan Saloo n Omnibu s C o ν  Hawkin s (1859 ) 4  Η  & Ν 8 7 and wa s repeate d 
later b y Lope s L J i n Sout h Hetto n Coa l C o ν  North-Easter n New s Associatio n Lt d 
[1894] 1  QB 133 , 141 . The Mancheste r Corporatio n cas e i s severel y criticise d i n 
Spencer Bowe r on Actionable Defamation (1908) , pp 279 and 280; in Fraser on Libel 
and Slander , 7th e d (1936) , pp 8 9 and 90 ; and b y Olive r J  in Will s ν  Brook s [1947 ] 
1 Al l E R 19 1 wher e h e said , a t p  192 , tha t afte r readin g th e Nationa l Unio n o f 
General an d Municipa l Worker s cas e h e agreed wit h the editor s o f Fraser , wh o say , 
at p  90 : 'I t i s respectfully submitte d tha t th e abov e statemen t o f the law b y Da y J  . 
. .  is unsound i n principle and woul d no t b e upheld i n the Cour t o f Appeal. ' Olive r J 
in Willis ν Brooks [1947 ] 1  Al l ER 191 , 193 said: 'Counse l fo r the defendants' -  who 
incidentally wer e Si r Valentin e Holme s an d M r Milm o -  'di d no t seriousl y conten d 
that an action for libe l imputing something very like corruption, as in this case, would 
not lie in any circumstances at the suit of a  trade union, ' and he awarded the plaintiff s 
£500 damages . A s I  hav e said , th e Mancheste r Corporatio n cas e wa s cite d i n th e 
National Unio n o f Genera l an d Municipa l Worker s cas e an d th e libe l i n tha t cas e 
seems to have impute d amon g othe r things somethin g ver y lik e corruption. " 

Finally, he said , a t p  178 : 

The actual decisio n i n the Manchester Corporatio n cas e can perhaps be supported, a s 
Mr. Waterhous e suggested , o n th e argumen t tha t th e libe l ther e wa s no t capabl e o f 
referring t o a corporation consisting (a s the plaintiffs did ) of the mayor, aldermen and 
citizens, an d not , a s here , o f th e chairma n an d councillors . I  think tha t tha t cas e i s 
distinguishable from thi s on that ground , and also on the ground that in my view none 
of the statements in the leaflet i n this case actually impute corruption. But I  hope that 
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the Court o f Appea l wil l soo n hav e occasion to consider the Manchester Corporatio n 
case. 

It i s to be observed tha t Brown e J  did no t giv e an y consideratio n t o the questio n whethe r a 
local authority, or any other body exercising governmenta l functions , might not be in a special 
position a s regards th e righ t t o take proceeding s fo r defamation . Th e authorities cited abov e 
clearly establis h tha t a  trading corporatio n i s entitled t o sue in respect o f defamatory matter s 
which ca n b e see n a s having a  tendency t o damage i t i n th e wa y o f it s business . Example s 
are those tha t g o to credit suc h a s might dete r bank s from lendin g to it , or to the condition s 
experienced b y it s employees , whic h migh t imped e th e recruitmen t o f th e bes t qualifie d 
workers, or make people reluctan t t o deal wit h it . The Sout h Hetto n Coa l C o case [1894 ] 1 
QB 13 3 would appea r t o be an instance o f th e latter kind , and not , as suggested b y Brown e 
J, a n authorit y fo r th e vie w tha t a  tradin g corporatio n ca n su e fo r somethin g tha t doe s no t 
affect i t adversely i n the way of it s business. The trade union case s are understandable upon 
the view that defamatory matte r may adversely affect th e union's attitude towards employers. 
Likewise i n the case of a charitable organisatio n th e effect ma y be to discourage subscriber s 
or otherwise impai r it s ability to carry on its charitable objects . Simila r considerations can no 
doubt be advanced in connection with the position of a local authority. Defamatory statement s 
might mak e i t mor e difficul t t o borrow o r t o attrac t suitabl e staf f an d thus affec t adversel y 
the efficien t carryin g ou t o f it s functions . 

There are , however, feature s o f a  local authority whic h may be regarded a s distinguishing i t 
from other types of corporation , whether trading or non-trading. The most importan t of these 
features i s tha t i t i s a  governmenta l body . Further , i t i s a  democraticall y electe d body , the 
electoral proces s nowaday s being conducte d almos t exclusivel y o n party politica l lines . I t is 
of the highest publi c importance that a  democratically electe d governmenta l body , or indeed 
any governmenta l body , should be open to uninhibited publi c criticism. The threat of a  civil 
action for defamation mus t inevitably have an inhibiting effect o n freedom of speech. In City 
of Chicag o ν  Tribune C o (1923) 13 9 NE 8 6 the Suprem e Cour t o f Illinoi s held that the city 
could no t maintai n a n action o f damage s fo r libel . Thompson C J said , at p  90: 

The fundamenta l righ t o f freedom  o f speec h i s involve d i n thi s litigation , an d no t 
merely th e righ t o f libert y o f th e press . I f thi s actio n ca n b e maintaine d agains t a 
newspaper i t can be maintained agains t ever y private citizen who ventures to criticise 
the ministers who are temporarily conducting the affairs o f his government. Where any 
person b y speec h o r writin g seek s t o persuad e other s t o violat e existin g la w o r t o 
overthrow b y forc e o r othe r unlawfu l means  th e existin g government , h e ma y b e 
punished . . . bu t all other utterrances or publications against the government mus t be 
considered absolutely privileged. While in the early history of the struggle for freedom 
of speech the restrictions were enforced b y criminal prosecutions, it is clear that a civil 
action i s as great , i f not a  greater , restriction tha n a  criminal prosecution . I f the right 
to criticis e th e governmen t i s a  privileg e which , wit h th e exception s abov e 
enumerated, canno t b e restricted , the n al l civi l a s wel l a s crimina l action s ar e 
forbidden. A  despoti c o r corrup t governmen t ca n mor e easil y stifl e oppositio n b y a 
series of civi l actions than by crimina l prosecutions .  .  . 
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After givin g a  number o f reason' s for this , he said , a t p  90: 

It follows, therefore , tha t ever y citize n has a right to criticise an inefficient o r corrupt 
government withou t fea r o f civi l a s wel l a s crimina l prosecution.  Thi s absolut e 
privilege is founded o n the principle that i t is advantageous for the public interest tha t 
the citizen shoul d no t b e i n any wa y fettered i n his statements, and wher e the public 
service or due administration o f justice i s involved he shall have the right to speak his 
mind freely . 

These propositions  wer e endorse d b y the Suprem e Cour t o f the Unite d State s i n New Yor k 
Co ν Sulliva n (1964 ) 37 6 US 254, 277. While these decision s wer e related mos t directl y t o 
the provisions of the American Constitutio n concerne d wit h securing freedom of speech , the 
public interes t consideration s whic h underlai d the m ar e n o les s vali d i n this  country . Wha t 
has been describe d a s "th e chilling effect " induce d b y th e threa t o f civi l action s fo r libe l i s 
very important. Quite often th e facts which would justify a  defamatory publicatio n are known 
to be true, but admissible evidenc e capable o f proving thos e facts i s not available. This may 
prevent th e publicatio n o f matter s whic h i t i s ver y desirabl e t o mak e public . I n Hecto r ν 
Attorney-General o f Antigu a an d Barbud a [1990 ] 2  A C 31 2 the Judicia l Committe e o f th e 
Privy Counci l hel d tha t a  statutory provisio n whic h mad e the printing o r distribution o f any 
false statemen t likel y t o undermin e publi c confidenc e i n th e conduc t o f public  affair s a 
criminal offence contravene d the provisions of the constitution protecting freedom of speech. 
Lord Bridg e o f Harwic h said , a t p  318: 

In a  free democrati c societ y i t i s almos t to o obviou s to nee d statin g tha t thos e wh o 
hold offic e i n governmen t an d wh o ar e responsibl e fo r publi c administratio n mus t 
always be open to criticism. Any attempt t o stifle o r fette r suc h criticism amount s t o 
political censorship of the most insidiou s and objectionable kind . At the same time it 
is no les s obviou s tha t th e ver y purpos e o f criticis m levelle d a t those wh o have the 
conduct o f publi c affair s b y thei r politica l opponent s i s t o undermin e publi c 
confidence i n thei r stewardshi p an d t o persuad e th e electorat e tha t th e opponent s 
would make a better job of i t than those presently holding office. I n the light of these 
considerations thei r Lordship s canno t hel p viewin g a  statutor y provisio n whic h 
criminalises statements likely to undermine public confidence i n the conduct of public 
affairs wit h the utmos t suspicion . 

It i s of som e significanc e t o observe tha t a  number o f departments o f centra l governmen t i n 
the United Kingdom are statutorily created corporations, including the Secretaries of State for 
Defence, Educatio n an d Science , Energy , Environmen t an d Socia l Services . I f a  loca l 
authority ca n su e fo r libe l there woul d appea r t o b e no reason i n logi c for holdin g tha t an y 
of thes e department s (apar t from  tw o whic h ar e mad e corporation s onl y fo r th e purpos e o f 
holding land ) wa s no t als o entitle d t o sue . Bu t a s i s show n b y th e decisio n i n 
Attorney-General ν  Guardia n Newspaper s Ltd . (No . 2) [1990 ] 1  AC 109 , a case concerne d 
with confidentiality, ther e are rights available to private citizens which institutions of central 
government ar e not in a position to exercise unless they can show that it is the public interest 
to do so . The sam e applies , i n my opinion , t o loca l authorities . I n both case s I  regard i t a s 
right fo r thi s Hous e to lay down tha t no t onl y i s there no public interes t favourin g th e right 
of organ s o f government , whethe r centra l o r local , to su e for libel , but that i t i s contrary t o 
the publi c interes t tha t the y shoul d hav e it . I t i s contrar y t o th e public  interes t becaus e t o 
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admit such actions would place an undesirable fette r o n freedom o f speech. In Die Spoorbond 
ν Sout h Africa n Railways , 194 6 A D 99 9 th e Suprem e Cour t o f Sout h Afric a hel d tha t th e 
South Africa n Railway s an d Harbours , a  governmenta l departmen t o f th e Unio n o f Sout h 
Africa, wa s no t entitle d t o maintai n a n actio n fo r defamatio n i n respec t o f a  publicatio n 
alleged t o hav e injure d it s reputatio n a s th e authorit y responsibl e fo r runnin g th e railways . 
Schreiner J A said , at p p 1012-1013 : 

I am prepare d t o assume , fo r th e purpose s o f th e presen t argument , tha t th e Crow n 
may, at least i n so far as it takes part i n trading in competition wit h it s subjects, enjoy 
a reputation, damage to which could be calculated i n money. On that assumption there 
is certainly forc e i n the contentio n tha t i t woul d b e unfai r t o deny t o the Crow n th e 
weapon, an action for damages for defamation , whic h i s most feared b y calumniators. 
Nevertheless i t seem s to m e tha t consideration s o f fairnes s an d convenienc e are , on 
balance, distinctly agains t th e recognitio n o f a  righ t i n the Crow n t o sue the subjec t 
in a  defamatio n actio n t o protec t tha t reputation . Th e norma l mean s b y whic h th e 
Crown protect s itsel f agains t attack s upo n it s management o f th e country' s affair s i s 
political action and not litigation, and i t would, 1  think , be unfortunate i f that practice 
were altered . A t presen t certai n kind s o f criticis m o f thos e wh o manag e th e state' s 
affairs ma y lead to criminal prosecutions, while if the criticism consists of defamator y 
utterances agains t individua l servant s o f th e stat e action s fo r defamatio n wil l li e a t 
their suit . Bu t subjec t t o the risk of these sanction s and to the possible furthe r risk , to 
which referenc e wil l presentl y b e made , o f bein g sue d b y th e Crow n fo r injuriou s 
falsehood, an y subjec t i s fre e t o expres s hi s opinio n upo n th e managemen t o f th e 
country's affair s withou t fea r o f lega l consequences . I  have n o doub t tha t i t woul d 
involve a  serious interferenc e wit h the free expressio n o f opinio n hithert o enjoyed i n 
this country i f the wealth of the state, derived fro m th e state's subjects , could be used 
to launch against those subjects actions for defamatio n becaus e they have, falsely an d 
unfairly i t ma y be , criticise d o r condemne d th e managemen t o f th e country . Suc h 
actions could not , I think, be confined t o those brought by the railways administratio n 
for criticis m o f th e runnin g o f th e railways . Quit e a  numbe r o f governmen t 
departments, a s appeare d i n th e cours e o f th e argument , indulg e i n som e for m o f 
trading on a greater o r a lesser scale . Moreover , the government , when it raises loans, 
is intereste d i n th e goo d o r ba d reputation  tha t i t ma y enjo y amon g possibl e 
subscribers t o suc h loans . I t woul d b e difficul t t o assig n an y limit s t o th e Crown' s 
right to su e for defamatio n onc e its  right i n any cas e wer e recognised . 

These observations ma y properly b e regarded a s no less applicabl e t o a local authority tha n 
to a department o f central government . In the same case Watermeyer CJ , at p 1009 , observed 
that th e reputation o f th e Crow n migh t fairl y b e regarde d a s distinc t fro m tha t o f the grou p 
of individual s temporarily  responsibl e fo r th e managemen t o f th e railway s o n it s behalf. I n 
the cas e o f a  loca l authorit y temporaril y unde r th e contro l o f on e politica l part y o r anothe r 
it is difficult t o say that the local authority a s such has any reputation o f its own. Reputation 
in the eyes of the public i s more likel y to attach itsel f t o the controlling politica l party , and 
with a  chang e i n tha t part y th e reputatio n itsel f wil l change . A  publicatio n attackin g th e 
activities o f th e authorit y wil l necessaril y b e a n attac k o n th e bod y o f councillor s whic h 
represents th e controllin g party , o r o n th e executive s wh o carr y o n th e da y t o da y 
management of its affairs. I f the individual reputation of any of these is wrongly impaired by 
the publication any of these can himself brin g proceedings for defamation . Further , it is open 
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to th e controllin g bod y t o defen d itsel f b y publi c utterance s an d i n debat e i n th e counci l 
chamber. 

The conclusio n mus t be , i n m y opinion , tha t unde r th e commo n la w o f Englan d a  loca l 
authority does not have the right to maintain any action of damages for defamation. Tha t was 
the conclusio n reache d b y th e Cour t o f Appeal , whic h di d s o principall y b y referenc e t o 
article 1 0 of the European Conventio n fo r th e Protection o f Huma n Right s and Fundamenta l 
Freedoms (1953 ) (Cm d 8969) , to which the Unite d Kingdo m has adhered bu t whic h has not 
been enacte d int o domestic law . Articl e 1 0 is i n these terms : 

1. Everyon e ha s the righ t t o freedom o f expression . Thi s right shal l includ e freedo m t o 
hold opinions and to receive and impart informatio n an d ideas without interference b y 
public authorit y an d regardles s o f frontiers . .  .  . 

2. Th e exercise of these freedoms, since it carries with it duties and responsibilities, may 
be subject t o such formalities, conditions , restrictions or penalties as are prescribed by 
law an d ar e necessar y i n a  democrati c society , i n th e interest s o f nationa l security , 
territorial integrit y o r publi c safety , fo r th e preventio n o f disorde r o r crime , fo r th e 
protection o f health o r morals, for th e protection o f the reputation o r rights of others, 
for preventing the disclosure of information receive d i n confidence, or for maintaining 
the authorit y an d impartialit y o f th e judiciary. 

As regards the words "necessary i n a democratic society " in connection wit h the restrictions 
on th e righ t t o freedo m o f expressio n whic h ma y properl y b e prescribe d b y law , th e 
jurisprudence o f th e Europea n Cour t o f Huma n Right s ha s establishe d tha t "necessary " 
requires th e existence o f a  pressing socia l need , and tha t th e restrictions shoul d b e no more 
than i s proportionate t o the legitimate ai m pursued . Th e domesti c court s hav e " a margin o f 
appreciation" base d upon loca l knowledg e o f the needs o f the society t o which they belong: 
Sunday Times ν United Kingdo m (1979 ) 2 EHRR 245; Barthold ν  Germany (1985 ) 7 EHRR 
383 and Lingen s ν  Austri a (1986 ) 8  EHRR 407 , 418. The Cour t o f Appea l approache d th e 
matter upon the basis that the law of England wa s uncertain upon the issue lying at the heart 
of the case, having regard in particular to the conflicting decision s in Manchester Corporatio n 
ν Williams [1891 ] 1  QB 94 and Bogno r Regi s Urba n Distric t Counci l ν  Campio n [1972 ] 2 
QB 16 9 and to the absence of any relevant decisio n in the Court of Appea l o r in this House. 
In that situatio n i t was  appropriate t o have regard t o the Convention . Balcomb e L J referre d 
in thi s connectio n t o Re g ν  Secretar y o f Stat e fo r th e Hom e Department , E x part e Brin d 
[1991] 1  AC 696; Attorney-General ν  Guardia n Newspaper s Lt d [1987 ] 1  WLR 1248 ; In re 
W ( A Minor ) (Wardship : Restriction s o n Publication ) [1992 ] 1  WL R 100 ; an d 
Attorney-General ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 . Having examine d 
other authorities he concluded, having carried out the balancing exercise requisite for purposes 
of Ar t 1 0 of th e Convention , tha t ther e wa s no pressin g socia l nee d tha t a  corporate publi c 
authority shoul d have the right to sue in defamation fo r the protection of it s reputation. Tha t 
must certainl y b e true considerin g tha t i n the pas t hundre d year s ther e ar e onl y tw o know n 
instances of a  defamation actio n by a local authority . H e considered tha t the right t o sue for 
malicious falsehood gav e such a body al l the protection whic h was necessary. Simila r view s 
were expresse d b y Ralp h Gibso n an d Butler-Slos s LJ J [1992 ] Q B 770 , 824 , 834 , wh o 
observed tha t th e la w o f crimina l libe l migh t b e availabl e i n suitabl e cases , t o affor d 
additional protection . Al l three  Lord s Justice s als o allude d t o th e consideratio n tha t th e 
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publication o f defamator y matte r concernin g a  loca l authorit y was  likel y t o reflec t als o on 
individual councillor s o r officers , an d tha t th e prospec t o f action s fo r libe l a t thei r instanc e 
also afforded som e protectio n t o the loca l authority . 

My Lords , I  have reached m y conclusion upo n the common la w of Englan d withou t findin g 
any nee d to rely upo n the European Convention . M y noble and learned friend , Lor d Gof f o f 
Chieveley, i n Attorney-Genera l ν  Guardia n Newspaper s Lt d (No . 2 ) [1990 ] 1  AC 109 , 
283-284, expressed the opinion that in the field o f freedom o f speech there was no differenc e 
in principl e betwee n Englis h la w o n the subjec t an d ar t 1 0 of th e Convention . I  agree, and 
can only add that I  find i t satisfactory t o be able to conclude that the common law of England 
is consisten t wit h th e obligations  assume d b y th e Crow n unde r th e Treaty i n this  particula r 
field. 

For thes e reason s I  woul d dismis s th e appeal . I t follow s tha t Bogno r Regi s Urba n Distric t 
Council ν  Campio n [1972 ] 2  QB 16 9 was wrongly decide d an d shoul d b e overruled . 

Lord Griffiths : M y Lords , I  have had th e advantag e o f readin g i n draf t th e speec h prepare d 
by m y nobl e an d learne d friend . Lor d Keit h o f Kinkel , and fo r th e reason s h e gives . I , too, 
would dismis s th e appeal . 

Lord Gof f o f Chieveley : M y Lords , I  have ha d th e advantage o f readin g i n draft th e speec h 
prepared b y my noble and learned friend , Lor d Keith of Kinkel, and for the reasons he gives, 
I, too, would dismis s th e appeal . 

Lord Browne-Wilkinson : M y Lords , I , too, woul d dismis s th e appea l fo r th e reason s give n 
in the speec h o f m y noble and learned friend , Lor d Keit h of Kinkel . 

Lord Woolf: My Lords , I, too, would dismiss the appeal for the reasons give n in the speech 
of my nobl e an d learne d friend , Lor d Keit h o f Kinkel . 

Appeal dismissed  with  costs. 
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Freedom of Expression 

By Lord Lester of Heme Hill , QC, United Kingdom 

Language an d Contex t 

The right  t o freedo m o f expressio n i s define d b y Ar t 1 0 o f th e Europea n Conventio n i n 
detailed an d specifi c term s a s follows : 

1. Everyon e ha s the righ t t o freedom o f expression . Thi s right shal l includ e freedo m t o 
hold opinions and to receive and impart informatio n an d ideas without interference b y 
public authority and regardless of frontiers . Thi s Article shal l not prevent State s fro m 
requiring th e licensin g o f broadcasting , televisio n o r cinema enterprises . 

2. Th e exercise of these freedoms, since it carries with it duties and responsibilities, may 
be subject to such formalities, conditions, restrictions or penalties as are prescribed by 
law an d ar e necessar y i n a  democrati c society , i n th e interest s o f nationa l security , 
territorial integrit y o r publi c safety , fo r th e preventio n o f disorde r o r crime , fo r th e 
protection o f health o r morals, for th e protection o f the reputation o r rights of others, 
for preventing the disclosure of information receive d in confidence, or for maintaining 
the authority an d impartialit y o f th e judiciary. 

The languag e an d structur e o f Ar t 1 0 reflect th e differen t an d sometime s competin g value s 
of, o n the one hand, individua l self-expressio n an d the free  flow o f information, and , on the 
other hand , othe r importan t rights,  freedoms , an d socia l needs , an d th e "dutie s an d 
responsibilities" o f those communicatin g o r receiving informatio n an d ideas . 

Article 1 0 has t o b e rea d i n th e ligh t o f th e Conventio n a s a  whole . Fo r example , Ar t 1 4 
extends the scope of Art 1 0 by guaranteeing the enjoyment o f its rights and freedoms, without 
discrimination o n an y ground . Th e righ t t o respec t fo r correspondence 1 an d t o respec t fo r 
personal privacy2 contained in Art 8, is closely linked to freedom of expression; as is the right 
to freedom o f peacefu l assembl y an d freedo m o f association , containe d i n Ar t l l ; 3 an d th e 
right to manifes t one' s religion o r belief, contained i n Ar t 9 . 

Other provision s restric t th e scop e of Ar t 10 . For example , Ar t 1 6 provides that nothin g i n 
Art 1 0 shall be regarded as preventing the High Contracting Parties from imposing restrictions 
on th e politica l activit y o f aliens . O n it s face , Ar t 1 6 is an entirel y unlimite d exception . I f 
interpreted loosely , i t would enable public authoritie s arbitrarily an d unnecessarily t o censor 
or suppress the expression of political views by aliens. Article 1 7 provides that nothing in the 
Convention (tha t is , including Ar t 10 ) may be interpreted a s implying for any State , group or 
person any right to engage in any activity or perform an y act aimed at the destruction o f any 
of the rights and freedoms set forth in the Convention or at their limitation to a greater degree 
than is provided fo r i n the Convention. Again, a loose interpretation o f Art 1 7 would destroy 
the substanc e o f th e righ t t o freedom o f expressio n fo r peopl e wit h unpopula r an d extrem e 
political views . Article 1 5 permits derogations t o be made to Art 1 0 in time of wa r or other 
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public emergenc y threatenin g th e lif e o f th e nation. Onc e more , a  loose interpretatio n coul d 
seriously endange r freedo m o f speec h i n troubled times . 

The right s an d freedom s positivel y guarantee d b y othe r provision s o f th e Convention , an d 
reflected i n Art 10(2 ) itself, also limit th e scope of the right t o free expression . Fo r example , 
the righ t t o a  fai r judicial  hearing , guarantee d b y Ar t 6 , justifie s som e restriction s upo n 
freedom o f speech. 4 Th e righ t t o respec t fo r privat e life , includin g persona l privacy , 
guaranteed b y Ar t 8 , protects a  person's honou r an d reputatio n agains t unnecessar y attack. 5 

The right t o freedom o f expression i s expressed i n Art 1 0 in weaker language than in Ar t 1 9 
of th e U N Internationa l Covenan t o n Civi l an d Politica l Rights 6 i n severa l respects . I n 
particular, Ar t 1 0 does not, in its terms, create an independent righ t to hold opinions without 
interference;7 no r doe s i t expressl y refe r t o th e righ t t o see k information; 8 no r doe s i t 
specifically refe r t o informatio n an d idea s "o f al l kinds. " However , the Europea n Cour t an d 
Commission generall y see k t o interpre t Ar t 1 0 o f th e Conventio n i n a  manne r whic h i s 
consistent wit h Ar t 1 9 of the Covenant. 9 

Article 1 0 contains more detailed an d specifi c exception s to the right t o free expressio n than 
does any othe r internationa l huma n right s instrument . B y contrast , an d unlike , for example , 
Art 2 0 of th e Internationa l Covenant, 10 th e Conventio n doe s not requir e wa r propaganda o r 
incitement t o racia l o r religiou s hatred o r discriminatio n t o be prohibited . 

Compared with the well-known constitutional guarantees of free speec h in the United States,11 

France12 and Germany, 13 th e right t o free expressio n i n Ar t 1 0 is more heavily qualifie d b y 
its exceptions . Unlik e Ar t 13(2 ) o f th e Inter-America n Conventio n o n Huma n Rights , there 
is no statement i n Ar t 1 0 that the exercise o f the right t o freedom of expressio n shal l no t be 
subject to prior censorship.14 Unlike Art 1 4 of the Inter-American Convention, 15 the European 
Convention doe s not expressly guarante e a  right o f reply fo r injur y resultin g from inaccurate 
or offensive statement s o r ideas transmitted t o the public . 

Relevance t o Othe r Lega l System s 

The principles stated in Art 1 0 and its case-law are relevant i n interpreting other internationa l 
human rights  treaties 16 an d nationa l constitutions 17 an d laws , as wel l a s treaties suc h a s the 
European Conventio n o n Transfrontie r Television. 18 

Since al l th e Membe r State s o f th e Europea n Communit y ar e Contractin g Partie s t o th e 
Convention, the European Court of Justice also derives guidance from the fundamental rights 
and freedoms  state d i n the Convention whe n interpretin g an d applying Communit y law 19 or 
national implementin g measures . I n it s Memorandu m o n th e Accessio n o f th e Europea n 
Communities t o th e Convention, 20 th e EE C Commissio n recognize d tha t Ar t 1 0 ha s a 
potential rol e in connection wit h EEC competition la w and with rules on the free movement 
of goods. 21 

In addition, in its legislative capacity, the Council of the European Communities has referred 
to Art 1 0 of the Convention a s a relevant nor m for Communit y legislation . The preamble to 
the Council Directive on television broadcasting activities22 describes the Community freedom 
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to provide television broadcastin g service s as a "specific manifestatio n i n Community law of 
a more genera l principle , namely the freedom o f expressio n a s enshrined i n Art 10(1 ) of the 
Convention." For this reason the Council there recognized that the issuing of directives on the 
broadcasting an d distributio n o f televisio n programme s mus t ensur e thei r fre e movemen t i n 
the ligh t o f Ar t 10(1 ) and subjec t onl y t o the limit s se t b y Ar t 10(2 ) of th e Conventio n an d 
by Ar t 56(1 ) o f th e EEC Treaty. 23 

The Right t o Impar t Informatio n an d Idea s 

The righ t o f freedo m o f speec h extends  t o al l type s o f expressio n whic h impar t o r conve y 
opinions, idea s o r information , irrespectiv e o f conten t o r th e mod e o f communication . 
Freedom of speec h presuppose s a  willing speaker ; but where a speaker exists , the protectio n 
afforded i s to the communication, to its source and to the recipient.24 The right to free speec h 
applies t o "everyone " whethe r natura l o r lega l persons  (includin g profit-makin g corporat e 
bodies).25 

The breadt h an d importanc e o f th e righ t t o fre e speec h wer e recognize d b y th e Europea n 
Court i n th e Handyside  case 26 a s bein g inheren t i n th e concep t o f a  democrati c an d plura l 
society. I n a  celebrated statement , the Cour t observe d that : 

Freedom o f expressio n constitute s on e o f th e essentia l foundation s o f a  [democrati c 
society], one of the basic conditions for it s progress and for the development o f every 
man. Subjec t t o para 2  of Art 10 , it i s applicable not only to "information" o r "ideas" 
that ar e favourably receive d o r regarded a s inoffensive o r as a matter of indifference , 
but als o t o thos e tha t offend , shoc k o r distur b th e Stat e o r an y secto r o f th e 
population. Suc h ar e th e demand s o f tha t pluralism , toleranc e an d broadmindednes s 
without whic h ther e i s no "democrati c society. " 

The Handyside  case  concerne d a  successfu l prosecutio n unde r th e Englis h Obscen e 
Publications Ac t agains t th e publishers o f The  Little Red  Schoolbook,  a  book that urge d the 
young people at which i t was aimed to take a liberal attitude to sexual matters. Although the 
challenge unde r Ar t 1 0 of th e Conventio n t o this interferenc e wit h free  speech faile d (upo n 
the basi s tha t Contractin g State s have a  wide margin o f appreciatio n i n deciding whethe r a 
given interference wit h free speec h i s necessary i n a democratic society fo r the protection of 
morals) the decisio n i s important fo r th e genera l statemen t o f principle , treating free speec h 
as indispensabl e t o a  plura l an d toleran t democrati c society . I t i s als o importan t fo r th e 
recognition of the "margin of appreciation," an elastic and elusive concept that has often bee n 
applied by the Court i n a manner which -  as will become evident i n what follows -  seriously 
dilutes the stron g principle s o f freedom o f expressio n proclaime d b y the Court . 

The Court gav e further emphasi s to the high priority to be given to the protection of political 
expression, and to freedom of the press, in its landmark majority judgment in the first Sunday 
Times case, where i t stated 27 tha t i t i s incumbent o n the mass media "t o impart informatio n 
and idea s concerning matter s . . . o f publi c interest . No t onl y do the media have the task of 
imparting such information an d ideas: the public also has a right to receive them." The Court 
also held 28 tha t it s supervisio n i s no t limite d t o ascertainin g whethe r a  responden t Stat e 
exercised it s discretion reasonably , carefully an d in good faith." I n addition, it decided29 that 
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it "i s face d no t wit h a  choic e betwee n tw o conflictin g principles , bu t wit h a  principl e o f 
freedom o f expressio n tha t i s subjec t t o a  numbe r o f exception s tha t mus t b e narrowl y 
interpreted." 

In its unanimous judgment i n the Lingens case, 30 th e Cour t state d tha t i t is incumbent o n the 
press "t o impar t informatio n an d idea s on politica l issues , just a s on those i n other area s of 
public interest . Not only does the press have the task of imparting such information an d ideas: 
the public als o has a  right t o receive them. " Freedo m o f th e press , the Cour t observed , 

affords th e public one of the best means of discovering an d forming a n opinion of the 
ideas and attitudes o f politica l leaders . Mor e generally , freedom o f political debate is 
at the very core o f the concept o f a  democratic societ y whic h prevails throughout th e 
Convention. Th e limit s o f acceptabl e criticis m ar e accordingl y wide r a s regard s a 
politician a s such than a s regards a  private individual. 31 

The importanc e o f freedo m o f artistic  expressio n wa s emphasize d b y th e Europea n 
Commission o f Huma n Right s i n the Müller  case. 32 I t observed tha t -

freedom o f artistic expression i s of fundamental importanc e in [a ] democratic society . 
Typically i t i s i n undemocrati c societie s tha t artisti c freedo m an d th e freedo m t o 
circulate work s o f ar t ar e severel y restricted . Throug h hi s creativ e wor k th e artis t 
expresses no t onl y a  personal visio n o f th e worl d bu t als o his vie w o f the societ y i n 
which h e lives . To that exten t ar t no t onl y help s shap e publi c opinio n bu t i s also an 
expression o f i t an d ca n confron t th e publi c wit h the majo r issue s o f th e day . 

Freedom o f artisti c expression , i n the Commission' s opinion, 33 consist s no t onl y i n freedo m 
to creat e work s o f ar t bu t als o i n freedo m t o disseminat e them , i n particula r throug h 
exhibitions. 

The Commission regarded the confiscation o f Mr Müller's paintings because they were judged 
to be obscene as a particularly serious interference wit h freedom o f expression because of the 
effect upo n his freedom t o exhibit the paintings in future. I t held tha t the confiscation wa s in 
breach o f Ar t 10 . 

The Court accepted that freedom o f artistic expression is included in Art 10 , and that freedo m 
of expression affords th e opportunity to take part in the public exchange of "cultural , political 
and socia l informatio n an d idea s o f al l kinds." 34 However , th e Cour t wa s markedl y weake r 
than was the Commission i n giving practical conten t to artistic expression . Instea d the Court 
emphasized th e "dutie s and responsibilities" of artists, 35 and the wide margin o f appreciation 
in relatio n t o th e publi c moral s exception . I n on e o f severa l judgment s overrulin g th e 
Commission's finding s o f breaches of the right t o free expression , the Court decide d that the 
confiscation o f th e painting s di d no t infring e Ar t 10 . I f a n interferenc e a s extrem e a s th e 
confiscation o f a n artists ' works i s regarded a s withi n th e wid e margin o f appreciation , i t i s 
difficult t o imagin e a  case i n whic h Europea n supervisio n i s likely t o be rea l an d effectiv e 
where a  wor k i s regarde d b y th e nationa l authoritie s a s obscen e o r otherwis e injuriou s t o 
public morals . 

125 



In spite of the Court's strong and oft-repeated statemen t o f principle, in the Handyside case,36 

that, subject t o para 2 , Art 1 0 applies to ideas that "offend , shock , or disturb the State or any 
sector o f th e population, " politicall y extrem e speec h ha s bee n treate d a s fallin g outsid e th e 
protection o f Ar t 10 . In Glimmerveen  and Hagenbeek  ν  The Netherlands, 37 th e Commissio n 
held inadmissibl e a  complaint b y extremist right-win g Dutc h politician s that thei r convictio n 
for distributin g leaflet s advocatin g racia l discriminatio n an d th e repatriatio n o f non-white s 
from Th e Netherland s violate d Ar t 10 . The Commissio n invoke d Ar t 17 , which preclude s 
anyone fro m relyin g o n th e Conventio n fo r a  righ t t o engag e i n activitie s "aime d a t th e 
destruction o f an y o f th e right s o r freedom s se t fort h i n the Convention. " Th e Commissio n 
stated tha t the purpose o f Ar t 1 7 was "to prevent totalitaria n group s from exploiting , in their 
own interests , the principle s enunciate d i n the Convention. " I t foun d tha t th e expressio n of 
these idea s constitute an activity withi n the meaning o f Ar t 1 7 in that they woul d encourag e 
racial discrimination , whic h i s prohibite d unde r th e Conventio n an d othe r internationa l 
instruments. Accordingly , suc h expressio n fel l outsid e the scop e o f Ar t 1 0 altogether. 

In Purcell  ν  Ireland,  journalists an d producer s o f Iris h radi o an d televisio n programme s 
challenged restriction s impose d upo n th e broadcastin g o f interview s wit h spokesme n an d 
members o f variou s proscribe d organizations , includin g th e Provisiona l IR A an d Sin n Fei n 
(a registere d politica l party) . Th e restriction s applie d irrespectiv e o f th e content s o f th e 
programmes, and covered broadcasts by Sinn Fein speakers during Irish general elections and 
elections to the Europea n Parliament . 

The Commissio n di d no t o n this  occasio n regar d th e complain t a s fallin g outsid e Ar t 10 , 
because o f Ar t 1 7 of th e Convention . However , eve n thoug h th e broadcastin g ba n covere d 
politically innocuou s speech , th e Commissio n rejecte d th e applicatio n a t th e admissibilit y 
stage,38 referring t o the power and influenc e o f radio and television, the limited possibilitie s 
for th e broadcaster t o correct , qualify , interpre t o r comment o n any broadcast statement , the 
risk tha t liv e statemen t coul d involv e code d messages , an d th e "limite d scop e o f th e 
restrictions impose d o n th e applicant s an d th e overridin g interest s the y wer e designe d t o 
protect." Th e Commissio n ha s thereby seriousl y weakene d Europea n protectio n o f freedom 
of politica l speec h i n exactl y th e kin d o f difficul t contex t i n whic h Europea n protectio n i s 
most needed, so as to enable ideas to be communicated to the public even though they shock, 
disturb o r offen d th e Stat e o r man y o f it s citizens , an d eve n thoug h the y ar e expresse d b y 
those who support terrorism. Indeed , on this occasion i t was not the content o f the ideas, but 
the nature o f th e speaker s an d o f th e medium o f expressio n whic h cause d th e Commissio n 
to uphold the compatibility o f the broadcasting ba n wit h Ar t 10 . 

In othe r cases , an d wit h mor e justification, th e Commissio n ha d uphel d rac e relation s an d 
defamation law s imposing civi l o r crimina l sanction s fo r racis t statement s a s being justifie d 
interferences wit h expression unde r Ar t 10(2) , on the groun d tha t they are necessary fo r th e 
"prevention o f disorde r o r crime, " o r fo r th e "protectio n o f th e reputatio n o r rights  o f 
others."39 

This is an area of expression i n which United State s First Amendmen t doctrin e has not been 
followed i n Europe . I n 1979 , a planned marc h b y a  grou p o f neo-Nazi s through th e street s 
of Skokie , Illinois , "raise d i n a  mos t painfu l for m th e questio n o f whethe r th e Firs t 
Amendment's protectio n i s truly universal." 40 Th e town passe d variou s ordinances designe d 
to ban th e propose d marc h wit h it s display o f swastika s an d militar y uniforms . I n it s view , 
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the march woul d hav e inflicte d direc t psychi c trauma o n those resident s wh o were survivor s 
of th e Holocaust . Th e Unite d State s Cour t o f Appeal s rejected Skokie' s justification fo r th e 
ordinances, holdin g tha t speec h whic h inflict s suc h "psychi c trauma " i s indistinguishabl e i n 
principle fro m speec h tha t invite s dispute , o r induce s a  conditio n o f unrest , o r eve n stir s 
people t o anger. 41 

The Europea n approac h -  reflected i n Convention cas e la w -  treats racis t expressio n a s akin 
to usin g offensiv e weapons , no t deservin g o f bein g a  protecte d for m o f expression . Thi s 
approach give s muc h greate r importanc e t o "respec t fo r th e dignit y o f th e individua l an d 
concern fo r th e right s o f minorities" 42 tha n t o th e commitmen t i n America n constitutiona l 
doctrine t o market plac e tradin g freel y i n competing ideas. 43 

In the light of the tragic Europea n experienc e o f genocide and totalitarianism i n this century, 
it i s not surprisin g tha t many Europea n jurists adopt a  more pessimisti c vie w than American 
jurists o f th e abilit y o f democrati c societie s t o resis t racis t propagand a withou t th e need fo r 
censorship o r punishment . Ther e is , however , a  dange r tha t unnecessar y interference s wit h 
free speec h migh t b e permitted i n the nam e o f racia l o r religious harmony. 44 

Regrettably, th e Europea n Cour t ha s permitte d Stat e interferenc e wit h th e freedo m o f 
expression o f civi l servants,  withou t eve n requirin g proo f o f a  pressing socia l nee d fo r th e 
interference. I n Glasenapp ν Germany, 45 th e applicant was dismissed from he r job as a school 
teacher fo r refusin g t o dissociate hersel f fro m th e Germa n Communis t Part y (o f whic h sh e 
was no t a  member) . Sh e ha d writte n a  lette r t o a  Communis t newspape r supportin g a n 
"international people' s kindergarten, " a  policy als o supported b y the Communis t Party . A s a 
civil servant , sh e ha d undertaken , a s require d b y law , t o uphol d th e fre e democrati c 
constitutional syste m withi n the meaning o f the Basi c Law . 

By a  narro w majority , th e Commissio n foun d a  violatio n o f Ar t 10. 46 Th e Commissio n 
pointed out that Mrs Glasenapp's appointment had been revoked because of specific incident s 
relating t o expression o r withholding o f he r politica l opinions . The expression o f opinion at 
issue was a letter t o the editor o f a  newspaper afte r a  news conference, followin g whic h she 
declined to clarify he r position when this was required of her by the School Board to confirm 
her loyalty to the Basic Law. The Commission held that the conditions and restrictions which 
arose from th e obligatio n o f loyalt y constitute d a n interferenc e wit h the right  to freedom o f 
expression an d opinion . I t recalle d th e vita l rol e playe d b y th e protectio n o f freedo m o f 
expression i n the democrati c structur e o f Membe r States . I t conclude d tha t th e requiremen t 
that sh e shoul d dissociat e hersel f completel y from a  political part y wit h whic h sh e had had 
only a limited connectio n coul d no t be considered a  "necessary" condition and restriction on 
her freedom of opinion an d it s expression. Th e operation o f loyalty contro l i n the particula r 
case did not correspond to a "pressing social need" and the response of the control mechanism 
was a disproportionate means  of pursuing th e legitimate aim of safeguardin g th e democratic 
order, since there was no evidence to suggest that the applicant's political views had interfere d 
with the discharge o f he r work . 

Although th e Commissio n wa s divide d i n it s opinion s a s t o th e merit s o f th e case , al l 
members o f th e Commissio n wer e agree d tha t there  ha d been a n interferenc e wit h freedom 
of opinio n an d expression , whic h require d t o b e justified unde r Ar t 10(2) . A s a  matte r o f 
causation, it is difficult t o see how they could have reached any other conclusion. But for Mrs 
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Glasenapp's political opinions and her expression o f them at a press conference and in a letter, 
her appointmen t woul d no t hav e bee n revoked . Lik e ever y civi l servant , sh e owe d a n 
obligation o f loyalty an d allegianc e to the Basic Law . This obligation wa s a condition o f her 
appointment an d continuin g employmen t i n th e civi l service . A s the Commissio n found, 47 

It resulte d i n th e introductio n fo r he r o f a  conditio n o n he r freedo m o f opinio n an d 
expression, sinc e sh e coul d onl y avoi d th e consequence s o f th e loyalt y appraisa l 
system i f sh e expresse d suc h opinion s a s wer e compatibl e wit h th e obligatio n o f 
loyalty whic h sh e ha d assumed . He r job a s a  civi l servan t wa s therefore conditiona l 
on th e opinions sh e held o r expressed . 

The Court , however, came to the opposite conclusion (b y sixteen vote s to one) that there had 
been n o interferenc e wit h th e exercis e o f th e righ t protecte d unde r Ar t 10(1) , and therefor e 
found i t unnecessar y t o consider th e complain t unde r Ar t 10(2). 48 Wha t wa s being claimed , 
in the Court' s view , was a  right o f acces s t o the civi l service , a  right tha t wa s no t protecte d 
by the Convention . I n a  puzzling non  sequitur, th e Cour t hel d tha t th e authorities ha d take n 
account o f her opinions and attitud e merely i n order t o satisfy themselve s a s to whether sh e 
possessed on e o f th e necessar y persona l qualification s fo r th e pos t i n question , an d that , 
accordingly, ther e ha d bee n n o interferenc e wit h he r freedo m o f expression . 

A minority o f six judges expressed som e reservation abou t the potentially broad implication s 
of suc h a  holding . The y state d tha t th e non-applicabilit y o f Ar t 1 0 i n thi s cas e di d no t 
preclude the possibility tha t Art 1 0 might apply "eve n to the Civil Servic e where all freedo m 
of expression wa s de  jure o r de  facto non-existen t unde r domesti c law." 49 

Only Judg e Spielma n grapple d wit h th e difficul t questio n o f ho w t o reconcil e th e State' s 
interest i n securin g th e loyalt y o f it s civi l servant s wit h th e applicant' s right  t o freedom  o f 
expression. I n his dissenting opinion , he applied th e Court' s jurisprudence o n Ar t 10 . There 
had been a  prima facie interferenc e wit h the applicant' s freedo m o f expression , the pressin g 
social need for whic h had to be demonstrated b y the Stat e under Ar t 10(2) . In his view, this 
exacting tes t ha d no t bee n me t i n th e circumstance s sinc e th e measure s take n wer e 
disproportionate t o the aim pursued . 

It is respectfully submitte d that Judge Spielman's analysis was preferable. I f civil servants are 
to enjoy a n effectiv e protectio n o f thei r right s unde r th e Convention , i t i s essentia l tha t th e 
State shoul d b e required t o demonstrate th e necessity fo r an y restriction s o n those rights . It 
is questionable whethe r th e Court's judgment i n the Glasenapp  case  interpreted Ar t 1 0 so as 
to make it s safeguards "practica l an d effective" an d i n accordance wit h the genera l spiri t o f 
the Convention a s "an instrument designe d to maintain an d promote the ideals and values of 
a democrati c society." 50 Instea d o f adoptin g a  generou s an d purposiv e interpretation , th e 
Court's approac h wa s restrictiv e an d formal . I t faile d t o avoi d wha t ha s bee n called 51 "th e 
austerity o f tabulated legalism." 52 

The Court's judgment i n the first Sunday  Times  case53 was a landmark judgment. The House 
of Lord s -  th e suprem e judicia l authorit y o f th e Unite d Kingdo m -  wa s ther e held , b y a 
majority o f th e Court , t o hav e breache d Ar t 1 0 b y restrainin g The  Sunday  Times  from 
publishing article s abou t th e histor y o f th e testing , manufactur e an d marketin g o f th e dru g 
"thalidomide," which had caused severe deformities i n the children of women who had taken 
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the dru g a s a  sedativ e durin g pregnancy . Civi l proceeding s wer e pendin g agains t th e 
manufacturers an d distributor s o f th e drug . Th e Cour t rejecte d th e contentio n tha t i t wa s 
necessary t o restrai n publicatio n s o a s t o maintai n th e authorit y o f th e judiciar y unti l th e 
proceedings ha d bee n determined . I t emphasized th e fac t tha t th e thalidomide disaste r wa s a 
matter o f undispute d publi c concern . Th e questio n o f wher e responsibilit y la y wa s a  matte r 
of public interest . Th e facts did no t cease to be a matter o f public interest , i n the view of the 
majority o f th e Court , merel y becaus e the y forme d th e backgroun d t o pending litigation . 

The Court' s majority decisio n wa s wafer-thin: eleve n vote s to nine. Its subsequent restrictiv e 
case la w o n Ar t 1 0 may b e partly explaine d b y the fac t that , a s i t happened, man y mor e of 
the dissentin g minorit y wer e t o remain member s o f th e Cour t afte r The  Sunday Times  case 
than wer e thos e wh o formed th e majority i n tha t case . 

The clear differences betwee n the contrasting view s are vividly illustrate d by what happene d 
in another and more recen t fre e speec h cas e concerning th e authority o f the judiciary. I n the 
Barfod case ,54 a  Danis h citize n wrot e a n article , whic h wa s publishe d i n a  magazine , 
expressing hi s opinion tha t tw o lay judges wer e disqualifie d unde r th e Danis h Constitution , 
and questionin g thei r abilit y an d powe r t o decide impartiall y i n a  case brought agains t thei r 
employer.55 Th e cas e i n question concerne d th e legalit y o f a  tax impose d b y the Greenlan d 
Local Government , o f whic h th e two lay judges wer e employees . The y ha d sa t i n the case , 
together wit h a  High Cour t judge, who subsequently require d th e Greenland Chie f o f Polic e 
to investigate the matter. The applicant was charged and convicted of defamation o f character, 
and wa s fined 2,00 0 Danis h crowns . 

The Commissio n decided, 56 b y fourtee n vote s t o one , that , i n matter s o f publi c interes t 
involving th e functionin g o f th e publi c administration , includin g th e judiciary , th e tes t o f 
necessity i n Ar t 10(2 ) must b e a  particularly stric t one : 

It follows tha t eve n i f the articl e i n question coul d b e interpreted a s an attack on the 
integrity o r reputation o f the two lay judges, the general interes t i n allowing a  public 
debate about th e functioning o f the judiciary weig h more heavily than the interes t o f 
the tw o judge s i n bein g protecte d agains t criticis m o f th e kin d expresse d i n th e 
applicant's article . 

The Commissio n als o observe d tha t "i n the eyes of th e respondent Government , employee s 
of a  part y t o a  dispute  ough t no t t o si t a s judges o n tha t ver y dispute . Thi s fundamenta l 
element of fair justice is also anchored in Art 6  . . . and it does not lose any of its importance 
in a  system wit h lay judges." The Commissio n therefor e found , withou t apparen t difficulty , 
that ther e had been a  breach o f Ar t 10 . 

However, a  Chamber o f the Court wa s as decisive in finding t o the contrary (b y six votes to 
one) tha t ther e ha d bee n n o breach o f Ar t 10 . The Cour t hel d tha t th e impugne d statemen t 
was " a defamatory accusatio n agains t th e la y judges personally , whic h was  likel y t o lowe r 
them i n public estee m and was pu t forward withou t an y supportin g evidenc e .  .  I n view of 
these considerations, the political context in which the tax case was fought canno t be regarded 
as relevan t fo r th e questio n o f proportionality. " I t i s respectfull y submitte d tha t th e 
Commission's opinion i s greatly to be preferred t o the Court' s decision i n the Barthold case, 
which retreat s from th e Court ' strong judgment o f principl e i n The  Sunday Times  case. I t is 
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to be hoped that , i n future cases , the Cour t wil l ensure , in practice a s well a s in theory, tha t 
justice i s not a  "cloistered virtue." 57 

The Cour t ha s bee n reluctan t t o decid e whethe r an d t o wha t exten t Ar t 1 0 protect s 
"commercial speech" ; tha t is , advertisin g o r othe r mean s o f communicatin g commercia l 
information t o consumers . I n the Barthold  case, 58 bot h th e Commissio n an d th e Cour t hel d 
that an interview give n b y a veterinary surgeo n to a Hamburg newspaper , i n which he called 
for a  more comprehensiv e veterinar y nigh t service , was a type of expressio n full y protecte d 
under Art 10 , since i t communicated informatio n o n a  matter of genera l interest . Restriction s 
imposed upo n th e applican t b y hi s professiona l rules , whic h prohibite d hi m fro m repeatin g 
his remark s i n th e press , wer e thu s hel d t o violat e hi s righ t t o fre e speech . Althoug h th e 
interview ha d an advertisement-like effect , th e Commission an d the Court took the view that 
the case wa s not concerne d wit h commercia l advertising . They di d no t therefore conside r i t 
necessary t o consider th e scop e o f protectio n afforde d t o advertising . 

The important underlyin g issues of principle were described by Judge Pettiti in his concurring 
opinion i n the Barthold  case: 

Freedom o f expressio n i n it s tru e dimensio n i s th e righ t t o receiv e an d t o impar t 
information an d ideas . Commercia l speec h i s directly connecte d wit h tha t freedom . 

The grea t issue s of freedom o f information , o f a  free marke t i n broadcasting , 
of th e us e o f communicatio n satellite s canno t b e resolve d withou t takin g 
account of the phenomenon of advertising; for a total prohibition of advertising 
would amoun t t o a  prohibition o f broadcasting , b y deprivin g th e latte r o f it s 
financial backing . Regulatio n i n thi s spher e i s o f cours e legitimat e -  a n 
uncontrolled broadcastin g syste m i s inconceivabl e -  but i n orde r t o maintai n 
the free flow of information an y restriction imposed should answer a "pressing 
social need" and no t mere expediency . 

In the Markt Intern case,59 the Court decided that information o f a commercial nature cannot 
be exclude d fro m th e scop e o f Ar t 10(1) , which "doe s no t appl y solel y t o certai n type s of 
information o r idea s o r form s o f expression. " However , th e Commissio n reaffirmed 60 it s 
previous opinio n tha t th e tes t o f necessit y ca n b e les s stric t whe n applie d t o commercia l 
advertising, while the thrust o f the Court's majority judgmen t show s an unwillingness to give 
full Ar t 1 0 protection t o commercial communications. 61 

Markt Intern publishes weekly news sheets aimed a t specialized commercia l sectors , such as 
chemists an d beauty produc t retailers . I t published a n article describin g th e experience o f a 
chemist, dissatisfied wit h an order from a  mail-order firm , wh o sought a  refund. Th e articl e 
also reporte d th e firm' s repl y t o Markt  Intern's  ow n inquir y abou t th e matter . I t sough t 
information from trade readers as to whether they had had similar experiences with the firm. 
The statement s i n the article  were true. 

The Germa n court s restrained Markt  Intern  fro m repeatin g thes e statement s i n th e for m i n 
which they had been published. The y di d so on the groun d tha t they had done acts contrar y 
to honest practice s i n breach o f the Unfai r Competitio n Act . 
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The Commissio n concluded , b y twelv e vote s t o one , that ther e ha d bee n a  violatio n o f Ar t 
10. It noted that Markt  Intern was not in any competitive relationship with the criticized firm , 
that th e statement s wer e factually accurate , and tha t th e German judicial decisio n wa s based 
on reasonin g whic h remove d th e protectio n o f freedo m o f expression , irrespectiv e o f th e 
particular circumstance s o f th e case , from an y publicatio n whic h th e civi l court s ha d foun d 
to be act s of competitio n withi n th e meanin g o f th e Unfai r Competitio n Act . 

However, wha t seeme d to the Commission t o have bee n a  clear breach o f Ar t 1 0 caused th e 
Court t o be deeply divided . Th e Cour t decided , b y nine vote s to nine, with the casting vot e 
of th e President , tha t ther e ha d bee n n o breach . Th e majorit y base d thei r decisio n upo n the 
margin o f appreciation , whic h the y described 62 a s -

essential i n commercia l matter s and , i n particula r i n a n are a a s comple x an d 
fluctuating a s tha t o f unfai r competition . Otherwise,  th e Europea n Cour t o f Huma n 
Rights would have to undertake a re-examination of the facts and all the circumstances 
of each case. The Court mus t confine it s review to the question whethe r the measures 
taken o n the nationa l leve l ar e justifiable i n principl e an d proportionate . 

The majorit y als o stated 63 tha t "i t i s primaril y fo r th e nationa l court s t o decid e whic h 
statements ar e permissibl e an d whic h ar e not. " They concluded 64 tha t -

It i s obvious tha t opinion s may diffe r a s to whether the Federa l Court' s reaction wa s 
appropriate o r whethe r th e statement s mad e i n th e specifi c cas e b y Markt  Intern 
should b e permitte d o r tolerated . However , th e Europea n Cour t o f Huma n Right s 
should no t substitut e it s own evaluatio n fo r tha t o f th e nationa l court s i n the instan t 
case, where those courts, on reasonable grounds , had considered th e restrictions to be 
necessary. 

The opinions  give n b y th e dissentin g hal f o f th e Cour t criticize d th e decisio n fo r failin g t o 
follow th e Court' s establishe d criteria . I n thei r view , i t i s jus t a s importan t t o guarante e 
freedom o f expression i n relation t o the practices o f a  commercial undertakin g a s in relation 
to the conduct o f a  head of government . Th e fact tha t a  person defends a  given interest doe s 
not depriv e hi m o f th e benefi t o f freedo m o f expression . I n orde r to ensure the openness of 
business activities, it must be possible to disseminate freely informatio n an d ideas concerning 
the product s an d service s propose d t o consumers . The y foun d th e reasoning wit h regar d t o 
the margin o f appreciatio n a  cause for seriou s concern , because i t meant tha t the Cour t wa s 
effectively eschewin g Europea n supervisio n a s to the conformit y o f the conteste d measure s 
with Ar t 10 . 

The divided judicial opinion s i n the Markt  Intern  case leave uncertainty abou t the exten t t o 
which commercial speec h is covered by Art 10 . The application of the margin of appreciation 
to the particular fact s raises the question whethe r those members of the Court wh o found n o 
violation establishe d reall y regar d commercia l speec h a s effectively protecte d b y Ar t 10 . 

The Court' s case-la w i s les s wel l develope d i n thi s are a tha n i s th e case-la w o f severa l 
European nationa l courts. 65 I t i s respectfully submitte d that 66 expressio n shoul d no t los e it s 
Art 1 0 protection because money is spent to communicate it, or because it is carried in a form 
that i s sold fo r profit , o r because i t does no more than propose a  commercial transaction , o r 
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because i t i s critical o f a  competitor. Th e fac t tha t th e communicator ha s a purely economi c 
motive cannot disqualif y hi m from protection ; the fate o f his business may well depend upon 
his ability adequatel y t o advertise hi s product. I n addition, the consumer's interes t i n the fre e 
flow o f commercia l informatio n ma y b e a t leas t a s kee n a s hi s interes t i n politica l 
controversy. Advertisin g tha t i s honest , truthfu l an d decen t i s a  mean s o f informin g 
consumers, so that the y ca n mak e choices about good s and services . Societ y ma y wel l hav e 
an interes t i n th e fre e flo w o f suc h informatio n sinc e muc h o f i t ma y relat e t o matter s o f 
public interest . 

In addition to these factors, the extent to which Art 1 0 protects commercial speec h is of great 
practical importanc e t o th e creatio n o f a  commo n marke t fo r broadcasting . Withou t 
advertising, broadcasting canno t b e developed an d expanded . 

The Right T o Receive Informatio n an d Idea s 

Art 10(1 ) guarantees not only the right to impart but also the right to receive information an d 
ideas without interference b y public authority. Unlike Art 19(2 ) of the International Covenant , 
it doe s no t expressl y mentio n th e righ t t o see k information , no r doe s i t expressly impos e a 
duty upo n the Stat e t o provide information . 

The Cour t ha s bee n ver y cautiou s i n developin g it s cas e la w o n th e subjec t o f a  right  o f 
access to information , preferrin g t o vie w thi s as an aspect o f th e right t o respect fo r privat e 
life an d persona l privacy , under Ar t 8(1). 67 I n Leander  ν  Sweden,  th e Cour t held 68 tha t th e 
right to receive information unde r Ar t 1 0 "basically prohibit s a  Government fro m restrictin g 
a perso n fro m receivin g informatio n tha t other s ma y wis h o r ma y b e willin g t o impar t t o 
him." Accordingly, the applican t ha d no righ t o f access to a  governmen t registe r containin g 
information o n his personal position, nor did Art 1 0 impose an obligation on the Government 
to impart such information t o him. The Court affirmed thi s restrictive approach in the Gaskin 
case.69 

The Court was , however, careful t o confine its  ruling to the particular circumstance s of each 
case. In both cases, the information sough t was personal to the applicant. In the Gaskin case, 
the Cour t held 70 tha t Ar t 8  imposes a  positiv e obligatio n upo n th e Stat e t o ensur e tha t th e 
interests o f a n individua l seekin g acces s t o confidentia l record s relatin g t o hi s privat e an d 
family lif e i s secured whe n a  contributor t o the records eithe r i s not available or improperl y 
refuses consen t t o acces s t o th e records . "Suc h a  syste m i s onl y i n conformit y wit h th e 
principle of proportionality i f it provides that an independent authority finally decides whether 
access has to be granted i n cases where a  contributor fail s t o answer o r withholds consent. " 
This comes close to deciding that Art 8 confers an enforceable duty upon the State to provide 
effective acces s fo r a n individua l t o persona l informatio n whic h i s o f vita l concer n t o hi s 
private lif e o r family life . 

What ha s stil l t o b e clarifie d i s whethe r Ar t 1 0 confers a  publi c right  o f acces s t o officia l 
information abou t matter s o f legitimat e publi c interes t an d concern. 71 I t i s to b e hope d th e 
Court wil l answer thi s ver y importan t questio n affirmatively . 
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The Licensin g o f Broadcastin g 

Article 1 0 applies not only to the content of information bu t also to the means of transmission 
or reception , sinc e "an y interferenc e wit h th e mean s necessaril y interfere s wit h th e righ t t o 
receive an d impar t information." 72 Th e thir d sentenc e o f Ar t 10(1 ) state s tha t Ar t 1 0 "shall 
not preven t State s fro m requirin g th e licensin g o f broadcasting,  televisio n o r cinem a 
enterprises." Thi s provisio n empower s th e Stat e t o regulat e th e numbe r an d typ e o f 
broadcasting services , and th e identit y o f those wh o provide suc h services . I n it s early cas e 
law, th e Commissio n wen t furthe r an d decided 73 tha t th e thir d sentenc e o f Ar t 10(1 ) 
empowers th e Stat e t o regulat e th e content  o f th e materia l broadcas t b y thos e person s t o 
whom licence s are granted . Suc h a n interpretatio n woul d seriousl y weake n th e righ t t o fre e 
speech in the context of broadcasting, because i t would enable public authorities to censor the 
public communicatio n o f informatio n an d idea s withou t havin g t o demonstrat e a  pressin g 
social nee d unde r Ar t 10(2) . 

Any doubt about this important matter was removed by the Court in its judgment i n the Radio 
Groppera case, 74 wher e i t state d tha t th e purpose o f th e third sentenc e is : 

to make i t clea r tha t State s ar e permitted t o control b y a  licensing syste m the way in 
which broadcasting is organised in their territories, particularly in its technical aspects. 
It doe s not , however , provid e tha t licensin g measure s shal l no t otherwis e b e subjec t 
to the requirements of para 2, for tha t would lead to a result contrary to the object and 
purpose o f Ar t 1 0 taken a s a  whole . 

In Radio Groppera, the Court again overruled th e Commission's finding o f a violation of Art 
10. The Swis s Governmen t ha d prohibited th e retransmission b y cable of radio signals from 
an unlicense d statio n i n Italy , consistin g mainl y o f popula r musi c programmes . Th e Cour t 
weighed the requirements of protecting the international communications order and the rights 
of others agains t th e rights of the applicants, concluding that the national authoritie s had not 
overstepped thei r margin of appreciation . Th e Cour t note d that there had been no censorship 
directed agains t the content o r tendencies of the programmes concerned , but a measure taken 
against a  statio n whic h th e Swis s authoritie s coul d reasonabl y hol d t o be i n realit y a  Swis s 
station operatin g from  th e othe r sid e o f th e borde r i n orde r t o circumven t th e statutor y 
telecommunications syste m i n force i n Switzerland . 

In it s judgment i n the Autronic AG case, 75 th e Cour t agree d wit h the Commission' s opinio n 
that there  ha d bee n a  breac h o f Ar t 10 . Th e Swis s Governmen t ha d prohibite d th e 
retransmission of television signals from a  Soviet satellite. The Swiss Government argued that 
the Soviet satellite signal was telecommunications rather than broadcasting, and that they were 
required t o prohibi t th e retransmissio n o f suc h signal s becaus e th e Sovie t Government' s 
permission ha d no t bee n obtained . Th e Cour t refuse d t o distinguis h betwee n signal s 
communicated t o the genera l publi c i n the "footprint " o f a  direc t broadcastin g satellit e an d 
similar signal s transmitted b y a  telecommunications satellite . The Cour t referre d t o it s case 
law o n th e margi n o f appreciation , goin g han d i n han d wit h Europea n supervisio n "whos e 
extent wil l var y accordin g to the case." It stated 76 tha t -

Where, as i n the instan t case , there has been an interference wit h the exercise of the 
rights and freedoms guaranteed i n paragraph 1  o f Articl e 10 , the supervision must be 
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strict, becaus e o f th e importanc e o f th e right s i n question ; th e importanc e o f thes e 
rights ha s been stresse d b y the Cour t man y times . The necessit y fo r restrictin g the m 
must b e convincingly established . 

It i s not clea r fro m thi s statemen t whethe r th e Cour t wa s intendin g t o hol d that , i n vie w o f 
the importanc e o f th e righ t t o free speech , scrutin y o f Stat e interferenc e wil l b e more stric t 
than i n other cases under the Convention , or whether the Court mean t to confine thi s stricte r 
scrutiny t o restrictions upo n th e licensing o f broadcasting. 77 

The Commission has left open 78 the question whether the third sentence of Art 10(1 ) excludes 
or permits a public television monopoly. It is submitted that the existence of such a monopoly 
would b e contrar y t o th e objec t an d purpos e o f Ar t 1 0 take n a s a  whole , a s woul d th e 
imposition o f unnecessary restriction s upon transmitting an d receiving advertisements acros s 
national frontiers . 

Exceptions t o the Right t o Freedom o f Expressio n 

Apart fro m th e exception s i n Art s 15 , 1 6 and 17 , noted earlier , th e onl y exception s t o th e 
principles state d i n Ar t 10(1 ) ar e thos e liste d i n Ar t 10(2) . T o justify a n interferenc e wit h 
freedom o f expressio n unde r Ar t 10(2) , a  responden t Stat e ha s t o establis h tha t th e 
interference79 complaine d o f satisfie s th e following thre e tests: (a ) i t is "prescribed b y law"; 
(b) it is in pursuance of one of the legitimate aims listed in Art 10(2) ; and (c) it is "necessary 
in a  democratic society, " havin g regar d t o the "dutie s and responsibilities. " 

These criteri a ar e interprete d b y the Cour t i n the contex t o f the "dutie s and responsibilities " 
which Ar t 10(2 ) declare s ar e inheren t i n the exercise o f the right  to freedom of expression . 
The scop e o f thes e dutie s an d responsibilitie s depend s upo n th e context. 80 Fo r example , a 
senior official i n the Ministry of Foreign Affairs canno t complain that there has been a breach 
of Ar t 1 0 when he has been transferred t o another departmen t a s the result o f article s in the 
press inspired b y him concerning the alleged surveillanc e to which he is subjected b y reason 
of th e natur e o f hi s job. 81 Th e dutie s an d responsibilitie s "incumben t o n member s o f th e 
armed forces " ar e relevan t to an assessment o f whethe r thei r righ t t o freedom of expressio n 
has been infringed. 82 

The Cour t ha s stated 83 that , i n applyin g Ar t 10(2) , i t i s face d no t wit h a  choic e betwee n 
conflicting principles , one of which is freedom of expression, but with "a principle of freedom 
of expression that i s subject t o a number of exceptions which must b e narrowly interpreted. " 

However, althoug h th e principl e tha t exceptio n clause s shoul d b e strictl y interprete d i s a 
general principle of international human rights law (and of comparative public law), the Court 
has not consistently adopted this approach in free speech cases. More frequently, it has tended 
to giv e th e public  authoritie s th e benefi t o f an y doubt , balancin g free  speec h agains t 
competing right s an d freedoms,  an d interpretin g it s doctrine o f th e margi n o f appreciatio n 
loosely.84 Eac h o f th e three test s i n Art 10(2 ) needs separat e scrutiny . 
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A. Prescribe d b y la w 

The requiremen t tha t a n interferenc e b e "prescribe d b y law " i s containe d i n severa l othe r 
provisions o f th e Conventio n an d it s Protocols , sometime s expresse d i n differen t language . 
In The  Sunday Times  case, the Cour t held 85 tha t tw o of the requirements tha t flow from th e 
expression "prescribe d b y law " are: 

(1) "th e law mus t b e adequatel y accessible ; the citize n mus t b e give n a n indicatio n tha t 
is adequate i n the circumstances o f th e lega l rule s applicabl e t o a  given case" ; and 

(2) th e relevant nor m mus t b e "formulate d wit h sufficien t precisio n to enable the citizen 
to regulat e hi s conduct : h e mus t b e abl e -  i f nee d b e wit h appropriat e advic e -  t o 
foresee, t o a  degree tha t i s reasonable i n the circumstances , th e consequences whic h 
a give n actio n ma y entail. " 

In practice i t i s rare fo r a  State' s legislativ e o r commo n la w interference s wit h fundamenta l 
rights an d freedom s t o fai l t o satisf y thes e requirement s o f th e principl e o f lega l certainty . 
However, in the Open Door Counselling Ltd case, the Commission held 86 that there had been 
a breac h o f Ar t 1 0 becaus e th e applicant s coul d no t reasonabl y hav e foresee n tha t thei r 
activities, i n providin g informatio n t o pregnan t wome n i n Irelan d abou t abortio n clinic s i n 
Britain, were unlawful, and that their freedom o f expression could lawfully b e restricted under 
domestic law. The Commission observed that a law which restricts freedom o f expression "in 
such a  vita l are a require s particula r precisio n t o enable individual s t o regulate thei r conduc t 
accordingly." 

B. Th e purpose s fo r whic h a  restriction ma y b e impose d 

If th e responden t Stat e establishe s tha t th e interferenc e wit h freedom  o f expressio n i s 
"prescribed by law," it then has to establish that the interference i s in pursuance of one of the 
legitimate purposes  liste d i n Art 10(2) . The interference mus t be "i n the interests of nationa l 
security, territorial integrit y o r public safety , fo r th e prevention o f disorder o r crime, for th e 
protection o f healt h o r morals , fo r th e protection  o f th e right s o f others , fo r preventin g th e 
disclosure o f informatio n receive d i n confidence , o r fo r maintainin g th e authorit y an d 
impartiality o f th e judiciary." 

These phrases mus t b e interpreted withi n the meaning o f the Convention , and not simply a s 
a matte r o f domesti c law. 87 The issue under thi s test i s whether the interference complaine d 
of i s genuinel y aime d a t on e o f th e factor s liste d i n Ar t 10(1) . I f so , th e ai m o f th e 
interference unde r Ar t 10(2 ) i s legitimate. 88 

The phrase "in the interests of national security , territorial integrity o r public safety" include s 
a threat o f the desertion o f soldiers , even in peacetime, in that i t tends to weaken the role of 
the arm y a s a n instrumen t t o protec t societ y from  interna l o r externa l threats; 89 o r th e 
possibility that the public disclosure of confidential informatio n abou t the security service by 
its former member s migh t damag e it s efficacy. 90 

The phrase "th e prevention o f disorde r o r crime" covers criminal penalties  imposed upo n an 
elected publi c office r fo r havin g publishe d a n article  imputin g responsibilit y fo r act s o f 
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violence t o th e Government; 91 o r upo n thos e wh o advertis e o r otherwis e promote d "pirate " 
radio stations. 92 "Disorder " i s a  broa d term . I t cover s no t onl y "publi c order " bu t als o "th e 
order whic h mus t prevai l withi n th e confine s o f a  specifi c socia l group . Thi s i s so , fo r 
example, when , a s i n th e cas e o f th e arme d forces , disorde r i n tha t grou p ca n hav e 
repercussions o n orde r i n societ y a s a  whole." 93 Similarly , restriction s upo n freedo m o f 
expression ma y b e imposed t o avoid the ris k o f disturbances t o public orde r after th e end of 
a war. 94 Th e preventio n o f disorde r als o include s protectin g th e internationa l 
telecommunications order. 95 

The "protectio n o f healt h o r morals " i s a  purpos e whic h ma y b e relie d upo n t o impos e 
restrictions upo n those wh o claim tha t a n unlicense d produc t ha s pharmaceutical qualities. 96 

The wor d "morals " cover s obscen e publications. 97 Ther e i s a  natura l lin k betwee n th e 
protection o f moral s and th e protection o f th e right s o f others. 98 

The "protection of the reputation or rights of others" covers the imposition of civil or criminal 
sanctions for defamation. 99 Th e reference t o "the rights of others" justifies th e concept of the 
offence o f blasphemou s libe l a s laid down i n English law. 100 I t entitle s the Stat e to prohibit 
the display o f pamphlets alleging that i t is a "lie" and a  "swindle" that millions of Jews were 
killed b y Naz i Germany. 101 I t empower s th e Stat e t o tak e disciplinar y measure s agains t a 
lawyer wh o has broken hi s professional dut y no t t o use aggressive o r insultin g language. 102 

It entitle s a  schoo l t o prohibi t a  teache r fro m subjectin g pupil s t o hi s persona l mora l o r 
religious views. 103 Th e protectio n o f "th e right s o f others " applies  t o protec t consumers. 104 

It also applies to promoting pluralis m i n information b y allowing the fair allocatio n o f radi o 
frequencies.105 

Preventing "th e disclosure o f information receive d i n confidence" include s forbidding a  civil 
servant t o disclos e officia l secret s imparte d t o hi m i n confidence. 106 I t als o include s 
preventing a  newspape r fro m publishin g confidentia l informatio n abou t th e workin g o f th e 
security service. 107 

Maintaining "th e authority an d impartiality o f the judiciary" covers the English common law 
forbidding contemp t o f court; 108 an d preservin g th e confidentialit y o f a  judicia l 
investigation.109 

C. Necessar y i n a  democratic societ y 

The Stat e mus t establis h no t onl y tha t th e interferenc e wit h freedo m o f expressio n wa s 
"prescribed by law" for on e of the purposes listed i n Art 10(2) ; it must also establish that the 
interference wa s "necessar y i n a  democrati c society. " I n applyin g thi s test , th e Cour t ha s 
developed th e following principles , some o f whic h hav e been note d already : 

(1) Th e adjectiv e "necessary " i s synonymou s neithe r wit h "indispensable " no r wit h th e 
looser tes t o f "reasonable " o r "desirable" . Wha t th e tes t o f necessit y connote s i s a 
requirement tha t th e Stat e establish a  "pressin g socia l need " fo r th e interference. 110 

(2) Th e initial responsibility fo r securin g the rights and freedoms enshrine d in Art 1 0 lies 
with the Contractin g States . Accordingly , Ar t 10(2 ) give s those State s a  "margi n o f 
appreciation."111 
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(3) Nevertheless , State s d o no t hav e a n unlimite d margi n o f appreciation . I t i s fo r th e 
Commission an d th e Cour t t o asses s whethe r a n interferenc e wit h freedo m o f 
expression exceed s the limit . Hence , the domesti c margi n o f appreciatio n goe s hand 
in han d wit h a  European supervision. 112 

(4) Europea n supervisio n i s not limited to ascertaining whethe r the State has exercised it s 
discretion reasonably , carefull y an d i n goo d faith . Suc h conduc t i s not necessaril y i n 
compliance with the criteria of Art 10(2). 113 Supervision must be strict, because of the 
importance o f th e right s i n question ; th e necessit y fo r restrictin g the m mus t b e 
"convincingly established." 114 

(5) Th e test to be satisfied b y the respondent Stat e is whether the interference complaine d 
of corresponde d t o a  pressin g socia l need , whethe r i t wa s proportionat e t o th e 
legitimate ai m pursued , an d whethe r th e reason s give n b y the nationa l authoritie s t o 
justify i t ar e relevan t an d sufficien t unde r Ar t 10(2). 115 T o asses s whethe r th e 
interference wa s base d upo n "sufficient " reasons , whic h rendere d i t "necessar y i n a 
democratic society," account must be taken of any public interest aspec t of the case.116 

(6) Th e scop e o f th e margin o f appreciatio n i s not identica l a s regards eac h o f th e aims 
listed in Art 10(2) . With regard to an interference wit h free speec h aimed at protecting 
morals ( a goal whic h i s subjective an d shifting) , fo r example , Stat e authoritie s ar e in 
principle in a better position than the Commission and the Court to assess whether the 
interference i s necessary. Wit h regard t o an interferenc e wit h fre e speec h aime d a t a 
goal whic h i s mor e objectiv e i n natur e (suc h a s maintainin g th e authorit y o f th e 
judiciary) Stat e authoritie s ar e no t necessaril y i n a  mor e informe d position. 117 

Therefore, th e tes t o f "necessity " require s consideratio n o f th e natur e o f th e ai m 
pursued. 

(7) I n applying th e tes t o f necessity , i t i s also relevant t o conisder (a ) the breadth o f the 
restriction -  th e greate r th e breadth , th e greate r th e scrutin y calle d for; 118 (b ) th e 
practice o f othe r Contractin g States ; where the sanction s o r preventive measure s are 
of an unusual kind , their justification ha s to be considered wit h particular care; 119 (c) 
the typ e o f medi a throug h whic h th e communicatio n i s expressed ; (d ) th e typ e o f 
information, ide a o r opinio n whic h woul d b e communicate d bu t fo r th e restrictio n 
imposed by the State - with political, philosophical or religious information, ideas  and 
opinions receivin g th e mos t protection , an d wit h commercia l speec h receivin g les s 
protection; an d (e ) whethe r informe d opinio n i n the responden t Stat e ha s suggeste d 
that th e impugne d interferenc e wit h fre e speec h coul d b e remove d withou t seriou s 
adverse consequences. 120 

It i s relativel y eas y t o articulat e th e relevan t lega l principle s fo r th e interpretatio n an d 
application o f Ar t 10 . It i s much harder t o apply thos e principles faithfull y an d consistentl y 
in controversia l case s involvin g tension s betwee n freedo m o f speech , Stat e power , an d 
pressing socia l needs . 

Despite the promises of the early case-law, the Court and, to a lesser extent, the Commission, 
have weakened Europea n supervisio n o f interference s b y public authorities with the right t o 
free expression . Excessiv e us e o f th e elusiv e concep t o f th e "margi n o f appreciation, " 
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restrictive interpretation s o f the scope o f Ar t 10 , and expansiv e interpretation s o f the phras e 
"duties an d responsibilities, " hav e seriousl y erode d th e protectio n give n t o freedo m o f 
expression b y the Convention . 

This i s particularl y unfortunat e becaus e o f th e specia l importanc e o f fre e speec h t o th e 
effective enjoymen t o f th e othe r fundamenta l right s an d freedom s guarantee d b y th e 
Convention, and because, as the court has recognized,121 freedom o f expression is an essential 
foundation o f a democratic society, a basic condition for it s progress and for the development 
of every huma n being . I t is greatly to be hoped tha t the European Cour t an d Commission of 
Human Right s (and , wher e relevant , th e Europea n Cour t o f Justice ) wil l strengthe n th e 
practical applicatio n o f Ar t 10 , and interpre t th e exception s an d th e margi n o f appreciatio n 
with a  strong presumptio n i n favour o f freedo m o f speech. 122 
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Freedom o f Expression an d o f the Pres s and the 
African Charte r 

By The Hon Mr Justice Ρ Nnaemeka-Agu, Former Justice of the 
Supreme Court of Nigeria 

Introduction 

The African Charte r o n Human And Peopl e Rights , like the Universal Declaratio n o f Human 
Rights an d suc h Regiona l Instrument s a s the Europea n Conventio n an d th e Inter-America n 
Convention, mad e elaborat e statement s o n human right s norm s and principles . The Africa n 
Charter goes beyond the other two Regional Covenants in that it contains corresponding duties 
of individual s an d Membe r States . Bu t i t fall s shor t o f the m i n tha t i t provides , fo r th e 
enforcement machinery , fo r onl y th e Africa n Commissio n o n Huma n Right s an d court s i n 
exercise o f thei r domesti c jurisdictions . I t di d no t envisag e o r provide fo r a n Africa n Cour t 
of Human Rights . One of these norms provided fo r i s freedom o f expression and of the press. 
It i s that nor m tha t I  wish to focus upo n i n thi s paper . 

Freedom o f Expressio n 

Even thoug h th e word s "freedom " an d "expression " ar e word s o f commo n usage , I  deem i t 
necessary t o defin e o r explai n thei r us e i n thi s context , albei t briefly . I n ordinar y parlance , 
"freedom" mean s liberty , exemptio n fro m control , withou t restraint , licence . Bu t i n ou r 
context, it must be noted that not all these shades of meanings are applicable. This is because 
"freedom" i n th e sens e i t i s use d i n relatio n t o freedo m o f expressio n i s ordere d freedom 1 

which b y itsel f i s antitheti c t o licence . I n genera l law , i t doe s no t confe r a n absolut e an d 
unrestricted righ t t o spea k o r publis h agains t ou r governmen t o r ou r neighbou r withou t 
responsibility whateve r on e may choose , or an unrestricted licenc e wit h immunit y fo r ever y 
possible us e o f language. 2 Rather , freedom  o f expressio n connotes  tha t on e ma y sa y o r 
publish anything wit h utmost responsibilit y provide d tha t one does not infringe suc h laws as 
those of sedition , official secrets , libel, slander, or injurious falsehood . I t does appear though 
from analogy from the decision of the European Cour t of Human Rights in Lingens ν Austria 
(1986) Series A No. 103 ; 8 EHRR 407, that a court can overturn a local law on criminal libel 
if i t runs counte r t o the tenor o f Ar t 1 0 of the European Convention . Subjec t t o these laws, 
one ma y sa y o r publis h anythin g agains t th e governmen t o r anybody . "Expression " i n th e 
context of freedom of expression include s both speaking orally or writing whether ordinarily 
or in the print o r electronic media . By its very nature, freedom of expression i s no doubt, the 
very foundation o f every democratic society . It gives the citizens of the State the freedom and 
right t o discus s issue s -  an d writ e freely  o n curren t an d contemporar y issue s -  matter s o f 
public interes t whethe r suc h matter s ar e political , social , educationa l o r eve n fo r publi c 
enlightenment. 

"The press " i s a  compendiou s expressio n whic h i s use d t o describ e th e aggregat e o f 
publications issuin g from  prin t o r electroni c media . Suc h publication s ma y includ e thos e in 

151 



newspapers, radio, television, books, magazines, artistic representations and other publications. 
The mai n purpos e o f th e freedo m o f expressio n an d o f th e pres s i s t o foreclos e publi c 
authority fro m assumin g a  guardianship positio n o f the public mind. 3 It s true essence i s fre e 
flow o f information , new s and/o r idea s to/fro m th e citizenry , tha t i s freedo m o f expressio n 
subject onl y t o th e law s o f th e particula r countr y relatin g t o libel , slander , officia l secrets , 
sedition an d injurious falsehood. 4 Pres s censorship or any act which may give the impression 
that the Stat e dictates  t o the individua l o r the press , print o r electronic , wha t t o writ e o r say 
on a n issu e i s antagonisti c t o th e concep t o f freedo m o f expressio n an d o f th e pres s i n a 
democratic society . 

The Africa n Charte r o n Human an d Peoples ' Right s 

The Africa n Charte r o n Huma n an d Peoples ' Rights (t o be hereinafter referre d t o simply a s 
the Charter ) was  adopte d b y th e Organizatio n o f Africa n Unit y i n Nairobi , Kenya , i n Jun e 
1981. Due, however, to the fact tha t i t required th e ratification o f a  majority o f the members 
(26) befor e i t coul d com e int o force , i t di d no t com e int o forc e unti l 1986 . Lik e th e U N 
Covenant o n Civi l and Politica l Rights , i t has a  single organ , to wit : the Commission whic h 
came int o being i n 1987 . But, unlike th e Europea n Convention , i t provide d fo r n o cour t o f 
human rights and doubts have been raised about the efficacy o f the Commission. Yet because 
Member State s undertoo k t o implemen t th e Charte r an d domesti c court s o f Membe r State s 
are empowered t o enforce th e provisions o f the Charte r i n their variou s decisions on human 
rights,5 it would have been useful t o consider it s far reaching provisions in the area of human 
rights i n some detail . Bu t limitation s o f time and th e particula r them e of this paper wil l no t 
permit an y detailed treatment . 

It is enough to say that such rights as equality before the law, human dignity and inviolability, 
prohibition o f slavery, torture , and degrading treatmen t ar e guaranteed withou t qualification : 
whereas som e rights  including th e freedom o f expressio n ar e qualified. 6 

I shal l adver t t o a  par t o f th e preambl e t o th e Charte r whic h state s an d re-affirm s it s 
underlying spirit . I t states : 

Recognising on the one hand, that fundamenta l huma n rights stem from the attributes 
of human beings , which justifies thei r internationa l protectio n an d o n the other hand 
that th e reality an d protectio n o f peoples ' rights  shoul d necessaril y guarante e huma n 
rights. 

In short , the Charte r accepts , like the Universa l Declaratio n o f 1948 , the inheren t dignit y of 
man and the equal and inalienable rights of all members of the human family, the universality 
of fundamenta l huma n rights  an d th e justificatio n fo r thei r internationa l protectio n an d 
enforcement. 

Freedom o f Expressio n 

On freedom of expression , the Charte r provide s i n Ar t 9  thus -
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1. Ever y individua l shal l hav e the righ t t o receive information . 

2. Ever y individua l shal l hav e the righ t t o express and disseminat e hi s opinion . 

It i s noteworthy als o tha t th e Charte r afte r a  statemen t o f th e variou s right s i n Chapte r 1  -
quite unlik e othe r internationa l an d regiona l instrument s -  proceede d t o prescrib e 
corresponding dutie s i n Chapte r II . Relevantly, i t state s i n Ar t 27 , sub-para 2  and Ar t 2 8 as 
follows: 

Article 27 

1. 

2. Th e rights and freedoms o f each individual shal l be exercised wit h due regard 
to the right s o f others , collective security , mora l an d commo n interest . 

Article 28 

Every individual shal l have the duty to respect and consider his fellow being s without 
discrimination, an d t o maintai n relation s aime d a t promoting , safeguardin g an d 
reinforcing mutua l respec t an d tolerance. " 

Then after dealin g with measures of safeguard, the mandate and procedure of the Commission 
etc, i t deal t wit h applicabl e principles . Expressly , i t enjoine d th e Commissio n t o dra w 
inspiration from internationa l law on human and peoples' rights and international instruments , 
including th e Universa l Declaration , relatin g thereto. 7 

Scope o f Freedom o f Expression Unde r th e Charte r 

It can be seen from the above provisions of the Charter that freedom of expression is intended 
to embrace so much. I t extends to all types o f expressions , oral , written , artistic expression , 
or broadcasting, whic h convey s information , opinion s o r ideas . I t includes : 

(i) Th e right  t o receive information , an d 

(ii) Th e righ t t o express an d disseminat e opinion. 

These ar e expressly conferre d b y Ar t 9 . 

(i) Th e right  t o receive informatio n 

Under Ar t 9 , government , n o matter ho w benevolent , i s not intende d t o constitute itsel f th e 
guardian of whatsoever information, opinion or idea a citizen may impart or receive. The right 
to receiv e informatio n impliedl y prohibit s a  governmen t from  restrictin g o r preventin g a 
person from  receivin g informatio n whic h anothe r perso n i s willin g t o impar t t o him . I t 
probably doe s no t creat e a n obligatio n o n th e par t o f th e governmen t t o impar t suc h a n 
information t o the individual . Suc h was the decision o n a  similar provision i n the Europea n 
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Convention i n th e cas e o f Leander  ν  Sweden*  A s wa s state d i n th e Nigeria n cas e o f 
Archbishop Olubunmi  Okojie  ν  Attorney-General of  Lagos  State  (1981 ) NCL R 218 , such a 
fundamental righ t entrenche d an d guarantee d b y a constitution i s not liable to be abridged o r 
abrogated by executive acts. Rather, it is intended to limit the powers of the Executive in such 
matters. Bu t equally , i t i s no t intende d t o impos e an y burde n o n th e Executiv e whic h th e 
norm itsel f doe s not expressl y o r b y natura l implicatio n convey . 

(ii) Th e righ t t o express an d disseminat e opinio n an d informatio n 

This right i s again guarantee d b y Ar t 9  of the Charter . I t i s a very wid e right an d include s a 
broad range of information conveye d in different way s by way of opinions, ideas, information. 
It ma y b e conveye d b y ora l speech , writin g o f differen t type s includin g books , journals , 
newspapers o r artistic  expression . It s breadth , meanin g an d implicatio n wer e recentl y 
adumbrated by the European Cour t of Human Rights in the case of Handyside  where it stated. 

Freedom o f expressio n constitute s on e o f th e essentia l foundation s o f a  (democrati c 
society), one of the basic conditions for it s progress and for the development o f every 
man . . . i t i s applicabl e no t onl y t o "information " o r "ideas " tha t ar e favourabl y 
conceived o r regarded a s inoffensive o r as a  matter o f indifference , bu t also to those 
that offend , shoc k o r disturb th e Stat e o r an y secto r o f th e population . Suc h ar e the 
demands of that pluralism, tolerance, and broad-mindedness without which there is no 
democratic society. 9 

Although th e provisio n i n Ar t 9  of th e Africa n Charte r deal s wit h onl y the right  to expres s 
and disseminate opinion and does not contain the word "information" , I  do not think that any 
difference i n principle wa s intended . Rather , I  believe tha t th e sam e principle an d concept s 
are implied . Thi s i s borne ou t b y reading the Charte r a s a whole . 

It will be observed, too, that Art 9 of the African Charte r does not expressly mention freedo m 
of the press. This i s exactly simila r to the case with Articl e 1 0 of the European Convention . 
Yet i n man y importan t decisions , th e Europea n Cour t o f Huma n Right s ha s hel d tha t th e 
principles of freedom o f expression apply with equal force to freedom of the press, both print 
and electronic media . It has been held, and common sens e confirms this , that fo r freedom of 
expression t o have the desired impact , i t must , and does , include freedom of the press . One 
may wonde r how a  good dea l o f the necessary communicatio n t o and from th e members of 
the public which the freedom entail s could have been effectuated withou t the involvement of 
the mass media . 

An interestin g twis t i n the Europea n situatio n whic h does not apply t o the African situatio n 
simply because there is no supranational cour t o f human rights in the African Region , a need 
for whic h I  have emphasize d elsewhere 10 -  i s shown b y th e Englis h cas e o f Sunday  Times. 
The pape r was  restraine d b y a n orde r o f injunctio n issue d fro m th e Hous e o f Lord s from 
publishing a n articl e o n th e dru g thalidomide . Th e groun d fo r th e restrain t wa s tha t th e 
publication woul d interfer e wit h th e administratio n o f justic e i n pendin g proceeding s o n a 
claim for negligence in the manufacture an d distribution of the drug. The European Court held 
that the injunction was  unnecessary because no "pressing socia l need ' was proved. S o it held 
that the injunction wa s in violation of Art 1 0 of the European Convention . What is , perhaps, 
more relevan t t o ou r circumstance s i s th e opinio n o f th e Europea n Cour t tha t i t wa s 
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incumbent o n th e mas s medi a t o keep the publi c properl y informe d o n judicial proceeding s 
just as in other matters of public interest . After all , the media was a "purveyor of informatio n 
and publi c watchdog" , the Cour t hel d i n the Barthold  case.  Cases decided b y the America n 
Court o f Huma n Right s sho w a  simila r tren d o f th e fre e pres s bein g regarde d a s "th e 
cornerstone upo n whic h th e ver y existenc e o f a  democratic societ y rests . I t i s indispensabl e 
for th e formatio n o f publi c opinion " .  .  .  an d . . . " a conditio n sine  qua  non  fo r th e 
development o f politica l parties , trad e unions , scientifi c an d cultura l societie s .  .  .". 11 Suc h 
communication medi a mus t als o be open t o al l withou t discrimination. 12 

In m y view , thes e decision s ar e prope r beaco n light s an d guide s t o court s i n th e Africa n 
Region whic h ma y b e face d wit h identica l problem s i n th e are a o f freedo m o f expression . 
Therein lie s one aspec t o f the internationa l characte r o f huma n rights  norms . 

Thus i t can be see n not only that the Charte r ha s expressly provide d fo r the right t o freedo m 
to receiv e informatio n an d t o expres s an d disseminat e opinio n tha t is , in ordinar y languag e 
freedom o f speec h o r o f expressio n an d the press , but als o that i t has adopted th e principles 
of international la w and instrument s relating thereto . These are of grea t importanc e to all the 
courts i n the Africa n Regio n i n exercis e o f thei r interpretativ e jurisdiction s ove r matter s of 
human an d peoples ' rights. Decisions o f Europea n an d America n court s of human right s are 
of strong persuasive authority i n such cases. This is because while interpreting an y particular 
provision relating to freedom o f expression o r of the press in their domestic jurisdiction, they 
can with perfect propriet y hav e due regard t o decisions of the courts in other jurisdictions in 
similar circumstances . I n this respect , Ar t 27 , read wit h Ar t 28 , is important i n that : 

(i) I t emphasizes the need in exercise of these rights and freedoms t o have due regard to 
the rights of others . In other word s exercise o f suc h a  right or freedom o f expressio n 
does not entitle the person exercising i t to libel or slander others or to commit the tort 
of injuriou s falsehoo d agains t them . 

(ii) I t emphasize s th e nee d t o exercis e th e righ t i n suc h a  wa y a s no t t o imperi l th e 
collective securit y o f the state . This i s usually provide d fo r b y suc h laws as those of 
sedition an d officia l secrets . 

(iii) I t i s limited als o by consideration s o f the mora l an d genera l interest s o f the State . I t 
appears to me that the purport o f this provision i s to exclude the publication of purely 
scandalous matters and matter o f pure seditious sensationalism from protection unde r 
the Charter . 

Whose Responsibility ? 

After fiv e successfu l colloqui a o n internationa l huma n rights  norm s an d measure s fo r 
protection an d advancemen t o f huma n rights , i t ha s becom e obviou s tha t fin e an d eve n 
grandiose statement s o f principles i n national constitution s an d internationa l instrument s ar e 
not enough . I n th e final  analysi s i t i s onl y th e existenc e o f a n independen t an d effectiv e 
judiciary tha t ca n mak e the m work . Thi s i s because "judge s hav e a  ke y rol e to pla y i n the 
renewal i n countrie s i n al l part s o f the worl d o f principle s o f democracy , human rights  and 
the rule o f law -  to do justice to everyone withi n thei r jurisdiction b y due process o f law .  . 
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.".13 I t i s therefor e apposit e t o as k whethe r th e fin e statement s o f principle s i n th e Africa n 
Charter, particularl y i n Art s 9  and 27(2 ) se t ou t above , placed an y dut y o n th e shoulders o f 
the judiciary. I n other words , whose duty i s i t to decide on the above limitations? I t i s pretty 
settled tha t whe n i n an y stat e a  questio n arise s a s t o interpretatio n o f a  la w o r a  lega l 
instrument i t i s the undisputed responsibilit y o f the various judiciaries i n the African Regio n 
to interpre t th e variou s provision s o f th e Charter . Havin g adverte d t o the above limitations , 
I must emphasiz e th e fac t tha t th e functio n o f th e judge i s always t o balance an y o r al l o f 
these limitations with his bounden duty of protecting and enforcing huma n rights. It is worthy 
of not e i n this respect t o observ e that , unlik e th e Europea n Convention 14 an d th e America n 
Convention15, whic h specif y tha t certai n right s ma y b e derogate d fro m i n time s o f wa r o r 
public emergenc y tha t threaten s th e lif e o f the nation , there i s no express derogatio n claus e 
in the Africa n Charter . 

In my opinion , the wordin g o f Art s 9 , 27 and 2 8 read togethe r fal l shor t o f suc h a n expres s 
power of derogation i n the other two Conventions. I t appears that, as presently worded, rather 
than giving express authority to any other arm of government t o derogate from the right, they 
rather leav e i t t o th e judg e t o appl y hi s interpretativ e skil l t o th e circumstance s o f an y 
particular cas e an d decid e whethe r o r no t an y ac t calle d i n questio n is , by th e manne r o f 
exercise of it , in breach of other peoples' rights or in jeopardy o f the collective security of the 
state or the common and moral interest o f all. I t is all a matter of difference betwee n leavin g 
the issue at the power o f the politician with his characteristic kaleidoscopi c criteri a fo r wha t 
is righ t an d rathe r leavin g i t t o th e judg e wh o wil l decid e accordin g t o know n principles , 
guided b y precedent . A s Hon Justic e Kirb y rightl y observed : 

Judges of th e commo n la w have choices . Thei r task i s by no means mechanical . T o 
exercise thei r choices they mus t have points of reference . Choice s must no t be made 
upon the idiosyncratic whi m of a  particular judge. They mus t be made by reference , 
among othe r things , t o th e fundamenta l principle s o f internationa l huma n rights 
norms.16 

A numbe r o f othe r difference s flow  fro m thi s significan t differenc e a s t o th e situ s o f th e 
competence t o decid e o n huma n right s issues . Th e politician , b e h e th e executiv e o r th e 
legislator, has usually onl y his political interest s to serve and take into account. The judge is 
a professional whos e primary function i s to do justice and who is himself al l through on trial 
at the forum o f public opinion , the dictates of preceden t an d rules of practice and procedur e 
and th e whi p o f hi s conscience . H e canno t d o violenc e t o the prove n fact s o f th e case . H e 
cannot deviat e from th e established rule s o f interpretatio n o r ignor e the authority o f simila r 
cases decide d i n simila r circumstances . Abov e all , i f wha t h e ha s befor e hi m i s a  cas e o f 
interpretation an d application o f constitutiona l guarantee s of human rights  and freedoms , h e 
has always to remember th e fact tha t he has to bear a  number o f principles i n mind. He has 
to interpre t an d appl y purposefully , tha t i s i n suc h a  manne r a s t o achiev e th e desire d 
objective. H e has to tak e int o accoun t th e nature an d scop e o f th e constitutiona l provision . 
The Priv y Counci l underscore d thi s point i n the case o f Attorney-General of  The  Gambia ν 
Momodu Jobe (1984 ) A C 689, at p  700, per Lor d Diplock , where he said : 

A Constitution , and i n particular tha t par t o f i t which protect s and entrenches huma n 
rights and freedom s t o which al l persons  i n the stat e are to be entitled i s to be given 
a generou s an d purposefu l construction . 
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The Suprem e Cour t o f Nigeri a sai d muc h th e sam e thing i n the case o f Nafui  Rabui  ν  Kano 
State (1980 ) 8-1 1 S C 130 , where Udom a JSC , stated a t p  149 : 

My Lords , i t i s m y vie w tha t th e approac h o f thi s cour t t o th e constructio n o f th e 
Constitution shoul d b e and s o i t ha s been , on e o f liberalism , probabl y a  variation o f 
the theme o f the genera l maxi m ut  res  magi s valeat  quam pereat. 1  d o no t conceiv e 
it to be the duty o f thi s court s o to construe any o f the provisions o f the Constitutio n 
as t o defea t th e obviou s end s th e Constitutio n wa s designe d t o serv e wher e anothe r 
construction equall y i n accor d an d consisten t wit h th e word s an d sens e o f suc h 
provisions wil l serv e to enforce an d protec t suc h ends . 

Several othe r decision s o f the Suprem e Cour t o f Nigeri a hav e followed th e trend o f though t 
in Rabui case.17 In a beautiful an d well-researched pape r on Freedom of Expression: Relevant 
International Principles  by Hon Recorder Anthon y Leste r QC, one of the best known experts 
on human rights, which was read a t the maiden session of these colloquia held i n Bangalore , 
India, in 1988 , and published i n Developing Human  Rights Jurisprudence1* he cited decisions 
of th e highes t court s o f severa l countrie s o f th e world , th e Commonwealt h i n particular , t o 
show tha t a  similar approac h t o cases on human right s i s the vogue world-wide . Quit e apar t 
from th e accepted fac t tha t beautiful o r grandiose statements on human rights in international 
instruments or national constitutions may come to nought unless the judiciary of the particular 
country breathes life and meaning and purpose int o them, the challenge facing th e judiciaries 
of Afric a i n this  respect , particularl y a t thi s period o f it s history , i s pretty obvious . 

It i s equall y refreshin g t o not e tha t i n th e are a o f freedo m o f expressio n a s a n aspec t o f 
human rights  ther e ar e abundan t sourc e material s i n othe r internationa l an d nationa l 
provisions. Amon g the m ar e Ar t 1 9 o f th e Internationa l Covenan t o n Civi l an d Politica l 
Rights, Ar t 1 0 of th e Europea n Conventio n o f Huma n Rights , s . 1 9 of th e Constitutio n o f 
India (1950) , Ar t 1 0 of th e Federa l Constitutio n o f Malaysi a (a s amended u p to 1981) , Art 
12 of th e Constitutio n o f Mauritius , Ar t 1 9 of th e Constitutio n o f th e Islami c Republi c o f 
Pakistan (1973) , s. 46 of the Constitution o f Papua Ne w Guinea (1982 as qualified b y s . 38), 
Arts 1 4 and 1 5 of th e Constitutio n o f th e Democrati c Socialis t Republi c o f Sr i Lanka , the 
First Amendmen t t o th e Unite d State s Constitutio n an d Ar t 2 0 o f th e Constitutio n o f 
Zimbabwe (1980) . Furthe r referenc e ma y b e mad e t o mos t post-Britis h colonia l countries , 
now in the Commonwealth, including those of Nigeria, Ghana and most Caribbean countries . 
Outside the Commonwealth , reference ma y be made to Ar t 5  (IX) of the Constitution o f the 
Federal Republi c o f Brazil , 1988 . 

Most o f thes e ar e similarl y worde d an d carr y th e sam e implications . Decision s o n man y o f 
those similarl y worde d provision s wil l hav e persuasiv e effec t o n an y cour t i n Afric a face d 
with the problem of interpretatio n an d application o f Ar t 9  of the African Charte r of Human 
and Peoples ' Rights. 

What Alternative ? 

Have the judiciaries in the African Regio n any alternative than to apply their skill s and good 
judgements i n exercis e o f thei r interpretativ e power s purposefull y i n advancing freedo m o f 
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expression an d othe r huma n right s i n th e Region ? Th e Charte r itsel f leave s the m n o 
alternative. For , a s 1  hav e pointe d out , thoug h no t creatin g a  supranationa l cour t o f huma n 
rights, i t provides i n Ar t 7  thus: 

Article 7 

1. Ever y individua l shal l hav e hi s cause heard . Thi s comprises : 

(a) Th e righ t t o an appea l t o competen t nationa l organ s agains t act s o f violatin g 
his fundamenta l right s a s recognise d an d guarantee d b y conventions , laws , 
regulations an d custom s i n force ; 

(b) Th e right to be presumed innocen t unti l proved guilt y by a competent cour t or 
tribunal; 

(c) Th e righ t t o defence , includin g th e righ t t o b e defende d b y counse l o f hi s 
choice; 

(d) Th e righ t t o be tried withi n a  reasonable tim e by impartia l cour t o r tribunal ; 

2. N o one may be condemned fo r a n ac t o r omission whic h di d no t constitut e a  legally 
punishable offenc e a t the time i t was committed. N o penalty ma y be inflicted fo r a n 
offence fo r whic h n o provision wa s made a t the time i t was  committed. Punishmen t 
is personal an d ca n be inflicte d onl y on the offender . 

So i t i s the intendmen t o f th e Charte r itsel f tha t case s o n huma n rights,  whic h hav e 
been ampl y spel t ou t no t onl y i n the Charte r bu t als o i n the writte n constitution s o f 
the differen t countrie s i n Anglo-phon e Africa , shal l b e adjudicate d upo n b y th e 
respective judiciaries an d i n accordance wit h wel l know n principles . 

Good News and Bad News 

In the area of human rights in the African Regio n there have been what I may call good news 
as well as bad news. In many countries in the African Region , apart from those under military 
regimes, in the statement s o f huma n right s an d othe r provision s i n the Charte r a s wel l as in 
many domestic provisions in their respective constitutions , they are as good as those of other 
Regions. Thi s i s good news . Maker s o f thei r organi c an d othe r law s mus t b e congratulate d 
on this . Bu t i n th e executio n an d applicatio n o f thes e norms , ther e hav e bee n rampan t 
complaints about assaults on human rights, some of them serious, and some others have made 
deliberate attempt s a t their abridgement . Thes e feature s ar e probably wors e i n countries tha t 
have come under military regimes , many of which have either suspended o r abridged huma n 
rights by Decrees. 19 

More disturbing i s the fac t tha t som e courts i n their approac h t o cases arising therefrom d o 
not always show sufficien t courag e or circumspection, althoug h this has not always been the 
case. I n the case o f Governor  of  Lagos State  ν  Ojukwu  (1986 ) 3  NWLR 621 , the Suprem e 
Court o f Nigeri a ha d courag e to condemn a  Stat e Governo r fo r "executiv e lawlessness " fo r 
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a serious infringemen t o f human rights . But , for a  court t o hold tha t a  union o f journalists as 
a class does not hav e the locus  standi t o challenge a  law whic h takes  away thei r freedom o f 
expression i s bad news . I n the Nigerian  Union  of Journalists ν  Attorney-General of  Nigeria 
(1986) LRC 1 , the Court of Appeal held that Nigeri a Unio n of Journalists had no locus standi 
to sue to challenge the righ t o f freedom o f expression take n away b y Decree No . 4 of 1984 , 
and whic h runs counter to the freedom o f expression guarantee d b y s . 3 6 of the Constitutio n 
of 1979 . A similar tren d i s manifested b y the decision o f a  High Cour t o f Anambr a Stat e in 
the State  ν  Nwankwo  (1986 ) 6  NCL R 645 , a t p  66 2 i n whic h i t wa s hel d tha t eve n a n 
unrestricted us e o f languag e coul d depriv e a  journalist o f th e protectio n unde r th e righ t t o 
freedom o f expression . Fortunatel y i n Nwankwo  ν  The  State, the Cour t o f Appea l correcte d 
the error o f the High Court . On the part of the Executive i t is disturbing to observe that some 
Chief Executive s o f government s conside r thei r position s a s being tantamoun t t o immunit y 
from criticisms : the law o f seditio n i s in places being stretche d t o a  breaking point. 20 Thes e 
are aspect s o f th e ba d new s -  from bot h the executiv e an d th e judicial arm s o f government . 

It appear s pertinent , though , tha t I  mus t underscor e a  caveat . Th e righ t t o freedo m o f 
expression conferre d b y Art 9  of the African Charter , and indeed al l other similar provisions 
in the domestic constitution s o f many Africa n countries , must b e read an d construed subjec t 
to it s bein g exercise d i n pursui t o f th e trut h an d i n th e pursui t o f Art s 2 7 an d 2 8 o f th e 
Charter, tha t i s i n accordanc e wit h th e trut h an d th e publisher' s dutie s toward s hi s family , 
society, state and the international communit y and with due regard to the rights of others. As 
was pointed ou t i n a case on the First Amendmen t t o the United State s Constitution i n Kline 
ν Robert  Μ  Mcbridge  Co  17 0 Mis c 974 , 1 1 NY S 2 s 67 4 a t p  679 . Libert y o f th e pres s 
connotes "the right to print and publish the truth, from goo d motives and for justifiable ends. " 
This i s a  goo d pointe r t o a  ver y usefu l guid e t o th e court s i n th e Africa n Regio n o n thei r 
interpretation an d applicatio n o f the norm o f freedo m o f expression . 

Finally, I  wish t o end thi s paper b y adoptin g th e opinion o f Justic e Murph y i n the U S case 
of Thornhill  ν  Alabama (1940 ) 31 0 US 8 8 where he said : 

Abridgement o f freedo m o f speec h an d o f th e pres s .  .  .  impairs thos e opportunitie s 
for publi c educatio n tha t ar e essentia l t o publi c exercis e o f th e power o f correctin g 
error throug h th e process of popula r governmen t .  . .  Mere legislativ e preferenc e fo r 
one rathe r tha n anothe r means  fo r combatin g substantiv e evil , therefore , ma y wel l 
prove an inadequate foundatio n o n which to rest regulations which are aimed at or in 
their operatio n diminis h th e effectiv e exercis e o f right s s o necessar y t o th e 
maintenance o f democrati c institutions . I t i s imperativ e tha t whe n th e effectiv e 
exercise o f thes e rights  i s claime d t o b e abridged , th e court s shoul d "weig h th e 
circumstances" and "appraise the substantiality of the reasons advanced" in support of 
the challenged regulations . 

I am of the clear view that with the present stat e of the Charter an d our organic laws and the 
powers usuall y give n t o judges i n th e Africa n Region , i n appropriat e metaphor , th e bal l i s 
squarely i n the judges' courts . They shoul d prov e themselve s equa l t o the challenge . 
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Challenges Fo r Nation s 

I woul d lik e t o en d thi s pape r o n Freedo m o f Expression , an d m y earlie r pape r o n 
Discrimination21, an d th e Africa n Charte r b y makin g on e final  point . I t has been state d b y 
high authorit y wit h respec t t o th e relationship , fro m th e Englis h poin t o f view , betwee n 
International an d Regiona l Law s o n the one hand an d Domesti c La w o n the other thus: 

"As regards th e Unite d Kingdo m al l rule s o f customar y internationa l la w ar e eithe r 
University recognize d o r hav e a t an y rat e receive d th e assen t o f thi s country a s per 
se the law of the land. T o that exten t ther e i s still vali d in England the common law 
doctrine, t o whic h Blackston e gav e expressio n i n a  striking passage , tha t th e la w of 
nations is part o f the law of the land. I t has been repeatedly acte d upon by the courts 
and ca n be regarded a s an established rul e o f Englis h law." 22 

This principle i s fully adopte d b y Englis h Judges , as can be illustrated b y many cases . See , 
for a n example , Trendtex  Trading  Corporation  ν  Central  Bank  of  Nigeria  (1977) , Al l E.R . 
881. Thi s principle i s now almost generall y true of most Commonwealt h countrie s in which 
the Englis h traditio n ha s been receive d an d ha s taken fir m roots . 

But i t woul d b e a  drastic over-simplificatio n t o assum e tha t becaus e th e Africa n Charte r i s 
an internationa l instrumen t designe d fo r countrie s i n th e Africa n Regio n i t woul d b e 
automatically bindin g on al l Member State s i n the Region and be enforceable b y individual s 
in such States . For , the question o f bindingness o f suc h an instrument i s always determined 
by consideration s a s t o wha t exten t treat y obligation s ar e par t o f th e domesti c la w o f th e 
particular state . Thi s raise s th e ofte n recondit e issu e o f incorporation . I t ma y als o b e 
necessary t o determin e ho w fa r right s o f individual s ca n b e said t o have been safeguarde d 
and guarantee d b y th e particula r treaty . A n importan t fac t i s tha t th e Charter , lik e mos t 
treaties, even i f subscribed t o by the State , is still the handiwork of the Executive. But , with 
the exceptio n o f militar y regime s i n whic h executiv e an d legislativ e function s ar e usuall y 
collected i n one body o r even an individual , the Executive does not make laws. I t therefor e 
stands to reason tha t afte r th e Executiv e ha s assented t o a  treaty suc h a s the Charter , i t stil l 
has got to go through a process usually, in written constitutions, prescribed by the organic law 
of th e particula r Stat e whereb y th e treat y get s incorporate d a s a  par t o f th e la w o f th e 
particular country . I n the United Kingdom , the nature of the problem i s illustrated b y those 
connected wit h th e Europea n Conventio n O n Huma n Rights . Base d o n th e theorie s that , 
because the Executive i s not a  source of law -  only the Legislature an d the Judiciary ar e -  it 
cannot impos e suc h a  treaty a s though i t were a law on the people by merely assenting to it 
as an international agreement ; s o i t is only i f Parliamen t passe s a  law incorporatin g suc h a s 
a par t o f th e law of th e lan d tha t i t becomes a  part o f suc h law. View s have been strongl y 
expressed b y British Judge s that inspit e of the country subscribin g to the Optional Protocol , 
the Conventio n i s no t a  par t o f th e domesti c la w o f th e Unite d Kingdom . Case s suc h a s 
Malone ν Commissioner of Police (1979) 2 All E.R. 620 and Rex  ν Secretary of State For the 
Home Department,  Ex  parte  Brind  (1991 ) 1A.C . 69 6 clearl y illustrat e th e difference , i n 
England, between the country bein g a  party to such an international treat y an d it s taking the 
further ste p to incorporat e i t a s a part o f it s domestic law . 

Why, it may be asked, will the judiciary i n Britain, as another source of law, not incorporat e 
such treaties? Th e answer i s simple. Th e Judicature as the guardian of the Constitution wil l 
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not trespas s int o th e preserve s o f th e othe r arm s o f governmen t o r distor t o r ignor e th e 
organic structure of the Constitution. So , much as it is true that i n many areas, such as in the 
law o f negligence , judges have reflecte d evolutionar y trend s i n the moral an d socia l aspect s 
of society , judge s hav e usuall y proceede d rathe r graduall y an d cautiousl y fro m existin g 
principles. I n doing so , they do not impor t treatie s or treaty obligations  and enforce the m as 
binding obligations . Bu t whe n ther e i s an internationa l lega l norm , they ca n apply them fo r 
their persuasiv e effect , jus t a s they ca n refe r t o academi c tex t book s o r relevan t judgment s 
of court s in , say, the Commonwealth o r other foreig n countrie s o n an issue before th e cour t 
and allo w themselve s t o be persuaded b y them. Bu t I  must emphasiz e tha t aspect s o f these 
problems ar e peculia r t o Grea t Britai n becaus e o f the unwritte n natur e o f it s Constitution . 

For historica l reasons , countries i n Commonwealth Afric a ar e in more favourable positions . 
For, al l o f them , whil e gettin g independenc e fro m thei r colonia l masters , did s o on clearl y 
drafted an d dul y promulgate d writte n constitutions . Mos t o f thos e constitution s clearl y 
provide fo r ho w bindin g treatie s shoul d b e made b y th e particula r country . I  take the case 
of Nigeria , as an example. Sectio n 1 7 of the Constitution o f Nigeria, 1979 , which i s now the 
same with sectio n 1 3 of th e Constitutio n o f Nigeria , 1989 , provides a s follows : 

"13 (1 ) N o treaty betwee n th e Federatio n an d an y othe r countr y shal l hav e the forc e 
of law except to the extent to which any such treaty ha s been enacted into law 
by the Nationa l Assembly . 

(2) Th e Nationa l Assembly may make laws for th e Federation o r any part thereof 
with respec t t o matters no t include d i n th e Exclusiv e Legislativ e Lis t fo r th e 
purpose o f implementin g a  treaty . 

(3) A  bill fo r a n Ac t o f the Nationa l Assembl y passe d pursuan t t o the provisions 
of subsectio n (2 ) o f thi s sectio n shal l no t b e presente d t o th e Presiden t fo r 
assent, an d shal l no t b e enacted , unles s i t i s ratified b y a  majorit y o f al l th e 
Houses o f Assembl y i n the Federation. " 

Pursuant t o this provision , th e Nationa l Assembl y i n 198 3 passed "Th e Africa n Charte r o f 
Human and peoples' Rights (Ratification an d Enforcemen t Act ) 199 3 Cap. 1 0 in Vol.1 Laws 
of Nigeria , 199 0 which made the Charte r operativ e i n the Federation . Simila r provisions as 
section 1 2 of th e Nigeria n Constitution , 1979 , are containe d i n th e constitution s o f severa l 
countries o f Commonwealt h Africa . 

I am convinced that any country in the African Regio n which goes as far as Nigeria has gone 
in it s constitutiona l o r othe r organi c la w legislatio n need s t o hav e n o proble m wit h th e 
incorporation o f th e provisions o f the African Charte r int o its domestic law . 
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Freedom o f Expressio n i n Canad a 

By The Hon Mr Justice W S Tarnopolsky, 
Court of Appeal for Ontario, Canada 

The Constitutiona l Situatio n Befor e th e Charte r 

Any discussion o f this topic should star t wit h our basic constitutional documen t -  the British 
North Americ a Ac t o f 1867, 1 now entitle d th e Constitutio n Ac t 1867 . As mentioned i n my 
accompanying pape r on Equalit y Rights , the Constitution Ac t 186 7 did not includ e a Bill of 
Rights with provisions for individua l huma n rights protection, but rather such group rights as 
those o f language , s . 133 , and o f separat e (originall y confessional ) schools , s . 93. 

Apart fro m thes e grou p rights provisions , our human right s and fundamenta l freedoms  wer e 
determined essentiall y b y th e Preambl e t o th e Constitutio n Ac t 1867 , an d especiall y a 
statement therei n whic h declared tha t th e original colonies wer e to be "federally unite d wit h 
a Constitutio n simila r i n Principl e t o tha t o f th e Unite d Kingdom. " Unti l 198 2 an d th e 
adoption o f the Canadian Charte r o f Rights and Freedoms , that i s what really determined th e 
strengths an d weaknesse s o f protection s o f huma n right s an d fundamenta l freedoms,  ie , 
federalism an d the principles o f the Unite d Kingdo m Constitution . 

Federalism i n itsel f i s a  protectio n fo r civi l liberties . Th e onl y trul y functionin g federa l 
systems i n the worl d -  there ar e som e that ar e no t trul y federa l i n operation -  provide basi c 
protections fo r huma n right s an d fundamenta l freedoms , eve n i n th e absenc e o f a  Bil l o f 
Rights. Le t m e mention just thre e reason s fo r thi s -  two political an d on e judicial. The first 
is tha t whe n yo u have , a s i n ou r case , eleve n differen t governments , protectio n o f civi l 
liberties can be more effective, becaus e one is able to compare one government wit h another 
and appl y politica l pressur e o n th e governmen t tha t migh t b e overridin g o r infringing thes e 
liberties. A second i s that no one government ca n totally determine all rights and obligations. 
These are divide d betwee n th e two levels . 

Third, i f on e has a  court whic h i s activist i n terms of promotin g o r protecting huma n rights 
and fundamenta l freedoms,  federalis m ca n provid e somewha t o f a  protection throug h wha t 
may b e calle d th e powe r allocatio n techniqu e o f judicia l review . I f th e deprivation s o f a 
particular right or freedom ar e those of one level of government , then the Supreme Court may 
find tha t the subject matte r i s within the jurisdiction o f the other level . In our particular case, 
not invariably bu t frequently,  many of the deprivations resulted from provinicial action . One 
example, right a t the turn o f the century, i s the case known as Union  Colliery ν Bryden. 2 An 
amendment to the Mines Act of our western-most province, British Columbia, which excluded 
Chinese people from workin g underground i n coal mines, was held to be invalid, not because 
the enactment was discriminatory, but because i t was beyond the jurisdiction of the provincial 
Legislature in that it constituted naturalisation and aliens legislation, which was within federa l 
jurisdiction. 
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More recentl y an d mor e particularl y wit h respec t t o freedo m o f expression , w e hav e tw o 
further examples . On e cas e aros e i n the wester n provinc e o f Alberta, 3 i n whic h thre e o f the 
six judge s o f th e Suprem e Cour t hel d tha t a  legislativ e attemp t t o interfer e wit h pres s 
freedom, i n terms o f requiring newspaper s t o print governmen t refutation s o f article s critica l 
of the government , was  beyond th e jurisdiction o f the province becaus e suc h regulation wa s 
part o f th e crimina l la w power , a  matte r withi n federa l jurisdiction . Similarly , i n 1937 , the 
Legislature o f th e provinc e o f Quebec , our French-speakin g province , enacte d a  law whic h 
prohibited th e propagatio n o f "Bolshevik " o r Communis t "propaganda" . Again , whe n th e 
Supreme Cour t cam e to deal wit h this law, i t did not d o so from th e point o f vie w of a  civil 
liberty whic h ha d t o be protected, bu t rathe r o n the basi s that suc h a  statute wa s part o f the 
criminal law. 4 I n bot h case s reference s wer e als o mad e t o th e fact s tha t th e Parliamentar y 
system was one of the features o f the United Kingdom Constitution that Canada had inherited 
and tha t althoug h suc h a  system i s based upo n the supremac y o f Parliament , i t also requires 
"free publi c opinio n an d fre e discussio n throughou t th e natio n o f al l matter s affectin g th e 
state."5 The rights of fre e opinion , public debat e and discussion ar e necessary t o parliaments 
and governments. 6 

Another aspect of civil liberties protection that was evolved out of the Preamble is based upon 
that basi c principl e o f th e Unite d Kingdo m Constitutio n know n a s th e "Rul e o f Law" . On e 
of the leading decision s i n the Suprem e Cour t o f Canad a wit h respect t o the "Rul e of Law" 7 

implemented the proposition that , unless a government agen t can find the source of his power 
specifically i n a  law, that powe r doe s no t exist . I n that w e have the contrast , also under the 
principle o f th e rul e o f law , with the position o f a  citizen, who i s free t o do whateve r h e or 
she wishes , unless  i t i s prohibited b y law . The person involve d wa s one Maurice Duplessis , 
who was not only Premie r o f the Province o f Quebec , but als o it s Attorney-General and , by 
statute, legal advise r t o the Liquor Commissio n o f Quebec . The Liquo r Commission , on his 
orders, revoke d th e licenc e o f on e Roncarelli , wh o ha d bee n bai l bondsma n fo r Jehovah' s 
Witnesses o n numerous occasions . Althoug h th e cas e took abou t sixtee n year s to ge t to the 
Supreme Court o f Canada (which illustrate s one of the difficulties wit h judicial protection of 
human rights) , nevertheless , whe n i t di d ge t there , th e Cour t hel d that , despit e Duplessis ' 
many positions, there was nothing in the Liquor Licencin g Ac t which gave him the authority 
to order the revocation o f the licence an d therefor e th e revocation wa s invalid . 

One of the techniques availabl e to the Court , which i s associated wit h the application o f the 
"Rule of Law," is what may be referred t o as the "restrictive interpretation technique." Its best 
illustration i s in a case known as Boucher  ν  The King,8 wherein the Supreme Cour t narrowly 
interpreted th e crim e o f "sedition " i n the Crimina l Cod e to hold , i n effect , tha t ver y stron g 
criticism of governments and of courts, and the creation of disaffection amongs t citizens, were 
not enoug h t o meet th e definition o f sedition , and s o Boucher wa s acquitted . 

All o f thes e judicia l protection s ar e possibl e whe n on e refer s t o " a Constitutio n simila r i n 
principle t o tha t o f th e Unite d Kingdom, " excep t tha t on e mus t kee p i n min d tha t tha t 
Constitution als o include s th e doctrin e o f Parliamentar y Supremacy . Th e resul t i s tha t 
whatever the courts, through the Rule of Law, may protect, Parliament, through Parliamentary 
Supremacy, may tak e away . 

We hav e the n a  serie s o f cases , on e o f whic h was  Cunningham  ν  Tomey  Homma, 9 whic h 
concerned th e Britis h Columbi a Franchis e Act , whic h denie d th e franchis e t o peopl e o f 
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Chinese, Japanese an d India n (bot h nativ e India n an d Indian s from th e Asia n sub-continent ) 
origin. Tome y Homm a wa s a  Japanese-Canadian citize n wh o challenged th e exclusion . Th e 
very sam e Judicia l Committe e o f th e Priv y Counci l whic h ha d decide d th e earlie r Bryden 
case, mentioned earlier , hel d i n this case that court s were no t concerned wit h the wisdom of 
legislation and , since i t was clearly withi n th e jurisdiction o f the province t o determine wha t 
the franchis e shoul d be , tha t wa s th e en d o f th e matter . Obviously , th e decisio n i s no t tha t 
surprising i f you conside r tha t th e franchise i n Canad a wa s withheld fro m peopl e o f Asiati c 
origin unti l afte r Worl d Wa r II , and tha t wome n di d no t have the vot e i n Canada unti l afte r 
World Wa r I  and, within th e Province o f Quebec , not unti l durin g Worl d Wa r II. 10 S o one 
can se e wh y th e Cour t coul d easil y determin e tha t th e franchis e wa s a  privilege rathe r tha n 
a right . Bu t clearly , onc e on e ha d determine d tha t a  la w wa s withi n th e jurisdiction o f th e 
legislature enacting the law, then, because of Parliamentary Sovereignt y o r Supremacy, there 
could b e no challenge . 

Before leavin g thi s sub-topic , on e ha s to mak e referenc e t o the Canadia n Bil l o f Right s of 
1960.11 Section 1  thereo f "recognize d and declared that in Canada there have existed and shall 
continue to exist without discrimination b y reason of race, national origin , colour, religion or 
sex .  . . (d) freedom o f speech .  . an d (f ) freedo m o f the press." However, the Bill o f Right s 
(1) applied onl y to the federa l level ; and (2 ) wa s no t entrenche d a s par t o f the Constitutio n 
Act 1867 . Mor e importantly , i t wa s neve r recognize d b y th e Suprem e Cour t o f Canad a a s 
being a constitutional and overriding document.12 Moreover, the words "have existed and shall 
continue t o exist " wer e s o applie d b y a  majorit y o f th e Suprem e Cour t a s t o resul t i n a 
"frozen concepts " interpretation, whic h limited th e extent o f civil liberties protections to that 
in 1960 , when the Bil l o f Right s was  enacted. 13 

The resul t wa s tha t s.-s . 1(d ) an d (f ) wer e neve r applie d b y th e Suprem e Cour t s o a s t o 
protect freedo m o f expression . N o cas e involvin g thos e subsection s reache d th e Suprem e 
Court. The major Suprem e Cour t decision dealing with freedom o f expression -  A-G Canada 
and Dupond ν Montreal14 - concerned provincial legislation, which was not subject t o the Bill 
of Rights. At issue in this case was the validity o f a City of Montreal by-la w which gave the 
Executive Committe e o f th e city the power t o prohibi t al l assemblies , parades o r gathering s 
for a  period of thirty days . The basic division on the Supreme Cour t between the majority o f 
six and th e minority o f thre e was  whether th e by-law relate d t o a  matter o f a  "merel y loca l 
and privat e nature " (s . 92(16 ) o f th e Constitutio n Ac t 1867 ) an d thu s withi n provincia l 
jurisdiction, or a matter of the criminal law, within federal jurisdiction. However , Beetz J, on 
behalf o f th e majority , als o wen t o n to asser t a  numbe r o f ver y revealin g "propositions " i n 
response t o a contention tha t th e by-law was  -

. . . i n relatio n t o an d i n conflic t wit h th e fundamenta l freedom s o f speech , o f 
assembly an d association , o f the press an d of religion whic h wer e inherited fro m th e 
United Kingdo m an d mad e par t o f th e Constitutio n b y th e preambl e o f th e Britis h 
North Americ a Ac t 1867 , or which come under federal jurisdiction an d are protected 
by the Canadian Bil l of Rights . The Reference  re  Alberta Statutes  was relied upon. 15 

His response, which illustrate s th e predominant view s of the majority o f the Suprem e Cour t 
of Canad a durin g the period o f 196 0 to 1982 , when th e Canadian Bil l o f Right s wa s in ful l 
effect, include d th e following : 
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1. Non e o f th e freedom s referre d t o i s s o enshrined i n th e Constitutio n a s to be abov e 
the reac h o f competen t legislation . 

2. 

3. Freedom s o f speech , o f assembl y an d association , o f th e pres s an d o f religio n ar e 
distinct an d independen t o f th e facult y o f holdin g assemblies , parades , gatherings , 
demonstrations o r processions o n the public domai n o f a  city. This i s particularly s o 
with respec t t o freedo m o f speec h an d freedo m o f th e pres s a s considere d i n th e 
Reference re  Alberta Statutes  (supra).  Demonstrations  are  not  a form of  speech but 
of collective  action.  They  are of  the  nature  of  a  display  of  force rather  than  of  that 
of an appeal  to  reason;  their  inarticulateness  prevents  them  from becoming  part of 
language and  from reaching  the  level  of  discourse. 16 [emphasi s added ] 

Freedom o f Expressio n an d th e Charte r 

(a) Th e Pertinen t Provision s 

The drafter s o f th e Charte r wer e ver y consciou s o f th e mai n defect s o f th e Bil l o f Right s 
referred t o above  an d drafte d proposal s t o remed y them. 17 Th e mos t importan t chang e wa s 
that th e ne w Charte r i s Par t I  o f th e Constitutio n Ac t 1982 , b y s.-s . 52(1 ) o f whic h i t i s 
proclaimed that : 

s. 52(1 ) Th e Constitution o f Canad a i s the supreme la w of Canada , and an y law that 
is inconsisten t wit h th e provision s o f th e Constitutio n is , t o th e exten t o f th e 
inconsistency, o f n o force o r effect . 

By s.-s . 52(3 ) i t i s provided that : 

(3) Amendment s to the Constitution o f Canad a shal l be made only i n accordance 
with th e authority containe d i n the Constitution o f Canada . 

The amendmen t provisio n pertinen t t o the Charte r i s s.-s. . 38(1) , which requires -

(a) resolution s o f th e Senat e and Hous e o f Commons ; an d 

(b) resolution s o f th e legislativ e assemblie s o f a t leas t two-third s o f th e province s tha t 
have, i n the aggregate , according t o the then lates t genera l census , a t leas t fifty  per 
cent of the population o f al l the provinces . 

Thus, the Charte r i s constitutionally entrenched . 

The resul t o f constitutiona l entrenchmen t was  tha t th e Suprem e Cour t held , righ t fro m th e 
very first decisio n concerning the Charter - Law Society of Upper  Canada ν Skapinker 18 -  that 
the Charte r shoul d no t receive the restrictive  interpretatio n give n t o the Bil l o f Rights . The 
"frozen concepts " interpretatio n was  specificall y rejected, 19 an d th e paramountc y o f th e 
Charter applied . Th e result was  that i n a whole number o f cases , decisions under the Bil l of 
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Rights were overridden i n favour o f similarly worded civil libertarian and human rights values 
in the Charter. 20 

Furthermore, s.-s . 32(1 ) applie s the Charte r no t just t o the federa l sphere , but als o -

(b) t o the legislature and government o f each province in respect o f all matters within the 
authority o f th e legislatur e o f eac h province . 

Thus both the federa l an d provincia l sphere s ar e subjec t t o the Charter . 

At the same time, s. -s. 32(1) has been interpreted (i n Retail, Wholesale  and Department Store 
Workers ν  Dolphin  Delivery )21 a s havin g a  limitin g effec t i n tha t i t i s restricte d t o 
"government action " and doe s no t appl y t o such privat e activitie s a s secondary picketin g o f 
a privat e enterprise . 

Before dealin g mor e specificall y wit h freedo m o f expression , i t i s importan t t o not e tw o 
provisions, one providing fo r a  judicially-imposed limitatio n o n the rights  and freedom s se t 
out i n the Charte r (s . 1 ) and on e providing fo r a  legislative overrid e (s . 33): 

Guarantee o f Right s and Freedom s 

s. 1  Th e Canadian Charte r of Rights and Freedoms guarantee s the rights and freedoms 
set ou t i n i t subjec t onl y t o suc h reasonabl e limit s prescribe d b y la w a s ca n b e 
demonstrably justifie d i n a free an d democrati c society . 

s. 3 3 (1) Parliament o r the legislature o f a  province ma y expressl y declar e i n an Act 
of Parliamen t o r o f th e legislature , a s th e cas e ma y be , tha t th e Ac t o r a  provisio n 
thereof shal l operat e notwithstandin g a  provision include d i n sectio n 2  or section s 7 
to 1 5 of thi s Charter . 

(2) An Act or a provision o f an Act in respect o f which a declaration made under this 
section is in effect shal l have such operation a s it would have but for the provision of 
this Charte r referre d t o in the declaration . 

(3) A declaration made under subsection (1 ) shall cease to have effect five  year s afte r 
it come s into force o r on suc h earlie r dat e as may be specifie d i n the declaration . 

(4) Parliament o r the legislature o f a province may re-enact a  declaration made under 
subsection (1) . 

(5) Subsectio n (3 ) applies  i n respect o f a  re-enactment mad e under subsectio n (4) . 

Section 2  o f th e Charte r proclaim s th e fundamenta l freedoms,  includin g th e freedo m o f 
expression. Thes e ar e clearl y inspire d by , althoug h les s detaile d tha n th e comparabl e 
provisions i n Art s 18 , 19 , 2 1 an d 2 2 o f th e Internationa l Covenan t o n Civi l an d Politica l 
Rights. Thus, whereas s . -s . 2(b) of the Charter refers t o "freedom o f thought, belief, opinion 
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and expression , includin g freedo m o f th e press  an d othe r medi a o f communication " ( a 
freedom whic h i s more detaile d tha n th e other s se t ou t i n s . 2 , eg, freedom o f association) , 
Art 1 9 of th e Covenan t i s more exigen t an d stil l mor e detailed . Thus , para 2  provides: 

Everyone shal l hav e th e righ t t o freedo m o f expression ; this  righ t shal l includ e 
freedom t o seek , receive an d impar t informatio n an d idea s of al l kinds , regardless of 
frontiers, eithe r orally , in writin g o r i n print , i n the form o f art , or through an y othe r 
media o f hi s choice . 

And, further, th e right in para 1  "to hold opinions without interference " i s explicitly excluded 
from th e limitation s claus e se t ou t i n par a 3  thereof. 

(b) Th e Two-Ste p Analysi s unde r sectio n 2(b ) 

The fundamenta l approac h t o determining i f there has been an infringement o f s . -s . 2(b) of 
the Charte r wa s se t ou t i n Irwin  Toy  Ltd  ν  Quebec  (A-G), 22 whic h concerne d Quebe c 
legislation prohibiting commercial advertising directed at children under thirteen years of age. 
In the result , al l member s o f th e cour t hel d tha t th e legislation contravene d s.-s . 2(b ) o f th e 
Charter, althoug h thre e o f th e fiv e member s o f th e pane l als o hel d tha t i t constitute d a 
reasonable limi t unde r s . 1 . 

In coming t o the conclusion tha t th e legislation violate d s.-s . 2(b) , the three members o f the 
majority asserte d tha t ther e wer e two "steps " to be taken o r question s t o ask: 

The Firs t Step : Wa s the Plaintiff' s Activit y Withi n th e Spher e o f Conduc t Protecte d 
by Freedo m o f Expression ? 

The Secon d Step : Wa s th e Purpos e o r Effec t o f th e Governmen t Actio n t o Restric t 
Freedom o f Expression? 23 

In the course of answering these two questions, the majority se t out a number of observations 
and criteria tha t hav e been applied since 24 and s o i t i s useful t o set them out a t leas t a s they 
were summarized: 25 

When face d wit h an alleged violatio n o f the guarantee o f freedom o f expression , the 
first step in the analysis is to determine whether the plaintiff's activit y fall s within the 
sphere o f conduct protecte d b y the guarantee . Activit y whic h (1 ) does not convey or 
attempt t o conve y a  meaning , an d thu s ha s n o content  o f expressio n o r (2 ) whic h 
conveys a  meanin g bu t throug h a  violen t form  o f expression , i s no t withi n th e 
protected spher e o f conduct . I f th e activit y fall s withi n th e protecte d spher e o f 
conduct, the second ste p in the analysis is to determine whethe r the purpose or effec t 
of th e governmen t actio n i n issu e wa s t o restric t freedo m o f expression . I f th e 
government ha s aime d t o contro l attempt s t o conve y a  meanin g eithe r b y directl y 
restricting th e conten t o f expressio n o r b y restrictin g a  for m o f expressio n tie d t o 
content, it s purpose trenche s upo n the guarantee . Where , o n the othe r hand , i t aim s 
only to control the physical consequences o f particular conduct , its  purpose does not 
trench upo n th e guarantee . I n determinin g whethe r th e government' s purpos e aim s 
simply a t harmfu l physica l consequences , th e questio n becomes : doe s th e mischie f 
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consist i n the meaning o f the activity o r the purported influenc e tha t meanin g ha s on 
the behaviour o f others, or does i t consist , rather, only i n the direct physica l resul t o f 
the activity . I f th e government' s purpos e wa s no t t o restric t fre e expression , th e 
plaintiff ca n stil l clai m tha t th e effec t o f th e government' s actio n wa s to restric t he r 
expression. To make this claim, the plaintiff mus t a t least identif y th e meaning being 
conveyed an d how i t relates to the pursuit o f truth, participation i n the community, or 
individual self-fulfillmen t an d huma n flourishing . 

In the instant case , the court held tha t "th e plaintiffs activit y i s not excluded from th e sphere 
of conduct , protected b y freedom o f expression. " 

In Irwin Toy  the majority asserte d tha t activity is expression i f it attempts to convey meaning. 
Activity canno t b e excluded fro m th e scope o f the guarantee o f fre e expressio n o n the basis 
of the content or meaning being conveyed. While all content of expression i s protected, some 
forms o f expression, such as violence, are not  protected. However , i f meaning is sought to be 
expressed, i t need not be "redeeming" in the eyes of the court t o merit the protection o f s.-s . 
2(b), whos e purpos e i s t o ensur e tha t thought s an d feeling s ma y b e conveye d freel y i n 
non-violent way s without fea r o f censure. Even physical activity , such as sexual activity , can 
be expression. 26 Thus , eve n obscenit y ma y com e unde r s.-s . 2(b) , althoug h prohibitio n o f 
exhibition an d sal e may b e saved unde r s . 1 . 

Before leavin g thi s topi c i t shoul d b e mentione d tha t th e approac h take n t o freedo m o f 
expression seeme d t o be that onl y expressio n communicate d directl y throug h physica l har m 
is exclude d from  s.-s . 2(b ) a s bein g violent.2 7 Onc e i t wa s determine d tha t a  particula r 
activity wa s expression, i t was covered by s.-s. 2(b) . Any limitation or exclusion would have 
to b e justifie d unde r s . 1 . However , i n Committe  for  the  Commonwealth  of  Canada  ν 
Canada,28 whic h was concerned wit h the validity of an administrative banning of the handing 
out of leaflets i n an airport terminal , the overwhelming majorit y (i n five separate judgments) 
held that an individual's freedom to express himself or herself on government-owned propert y 
is protected under s.-s. 2(b) if the form of expression is compatible with the principal functio n 
or intende d purpos e o f th e place . Onl y on e judg e deal t wit h tha t limitatio n unde r s . 1. 29 

Subsequent decisions 30 woul d see m t o hav e re-emphasize d th e Irwin  Toy  and  Keegstra 
approach. 

A case similar to Committee for the  Commonwealth, which concerns prohibition of television 
coverage o f ingres s t o an d egres s fro m a  courtroom,  i s no w befor e th e Suprem e Cour t o f 
Canada on appeal from a  deeply divided Ontari o Cour t o f Appea l decisio n in R  ν Squires?1 

Perhaps th e Suprem e Cour t decisio n wil l clarify th e seeming anomal y o f Committee  for the 
Commonwealth. 

(c) Sectio n 1  Limitations 

If an activity is found to be an expression protected by s.-s. 2(b), the next step is to determine 
whether a  limitatio n o f i t i s reasonable . A t a  ver y earl y stag e i n Suprem e Cour t Charte r 
jurisprudence, in 1984 , in the case of Hunter ν Southam,32 it was held that the onus of proving 
the applicability o f s . 1  was on the one who raised it . In 1986 , in R ν Oakes33 th e details of 
the tests in s. 1  wer e elaborated by Dickson CJC and, since they are essentially applied to this 
date, the summatio n o f them i n a  subsequent case 34 is authoritative : 
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1. Th e objective o f the impugne d provisio n mus t b e of sufficien t importanc e to warran t 
overriding a  constitutionall y protecte d righ t o r freedom ; i t mus t relat e t o concern s 
which ar e pressin g an d substantia l i n a  free an d democrati c societ y befor e i t can be 
characterized a s sufficientl y important . 

2. Assumin g tha t a  sufficientl y importan t objectiv e ha s bee n established , th e mean s 
chosen t o achiev e th e objectiv e mus t pas s a  proportionalit y test ; tha t i s t o sa y the y 
must: 

(a) b e "rationally connected " to the objective an d not be arbitrary, unfair o r based 
on irrationa l considerations ; 

(b) impai r th e right o r freedo m i n questio n a s "littl e a s possible"; and 

(c) b e suc h tha t thei r effect s o n th e limitatio n o f right s an d freedom s ar e 
proportional t o the objective . 

A ful l discussio n o f s . 1  is beyon d th e scop e o f this  pape r an d th e comment s o n i t ar e s o 
numerous35 that 1  do not wis h to add to them. I  hope next to illustrate it s application by brief 
references t o som e kind s o f limitation s tha t hav e bee n upheld . On e genera l commen t 
applicable specificall y t o s . 1  limits o n expressio n tha t coul d b e referre d t o her e i s that , i n 
determining whethe r governmen t control s o f expressio n ar e reasonabl e limit s withi n s . 1  of 
the Charter , th e court s mus t examin e th e exten t t o whic h th e expressio n a t stak e i n a 
particular cas e promote s freedo m o f expressio n principles , namely : th e searc h fo r th e truth ; 
the gainin g o f self-fulfillmen t b y articulatin g thought s an d idea s a s on e see s fit;  th e 
requirement o f freedo m o f expressio n a s a  basis o f representative  democracy. 36 

Let m e just ad d briefl y tha t th e contras t i n th e result s i n Zundel  and  Keegstra  give s som e 
indication o f th e applicatio n o f s . 1 . In Keegstra,  th e legislatio n a t issu e wa s the Crimina l 
Code prohibition o f hate literature. In Zundel, i t was the old "fals e news " prohibition i n that 
Code. Keegstra  involve d anti-Semiti c propagand a generally , whil e Zundel  deal t mor e 
specifically wit h Holocaus t denial . The hate literature provision wa s upheld a s a  reasonable 
limit, while the "fals e news " provision wa s not . Th e difference appear s t o be that th e "fals e 
news" provision ha d a n ancient origi n n o longer appropriate , i t was too broadly drafte d an d 
vague, and the "hat e literature" provision wa s considered mor e suitable for th e purpose. The 
"hate literature" provision als o reflected th e non-discrimination value s of s . 1 5 of the Charter 
and the multicultura l value s o f s . 27. 

(d) Som e Example s o f Activitie s Involvin g Expressio n an d th e Reasonabilit y o f Limit s 
Thereto 

In a  case whic h involve d secondar y picketin g o f a  private employer , althoug h the Suprem e 
Court held that the Charter did not apply to private action, it held that picketing was included 
in freedo m o f expression. 37 However , i n anothe r cas e i t wa s hel d tha t s.-s . 2(b ) doe s no t 
protect mandator y paymen t o f unio n dues. 38 

In two ver y importan t Quebe c cases 39 involving restriction s o n th e publi c us e o f language s 
other than French, the Supreme Court held that one's choice of language was protected by s.-
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s. 2(b ) an d the limitatio n i n the Charte r o f th e Frenc h Languag e was  not  a reasonable limi t 
as being overbroad . 

Several case s hav e hel d tha t "commercial " speec h i s protecte d b y s.-s . 2(b ) an d include s 
advertising, bu t restriction s ma y b e more easil y justified unde r s . 1. 40 

A scheme for reimbursement o f election expenses under the Manitoba Elections Finances Act 
was held41 not to violate s.-s . 2(b),  because i t did not prohibit taxpayers from expressin g thei r 
beliefs. However , prohibitio n o f partisa n politica l expressio n an d activit y b y federa l publi c 
servants wa s held 42 t o violat e s.-s . 2(b ) an d t o no t b e a  reasonabl e limit , becaus e th e 
restriction wa s overbroad i n not makin g distinction betwee n th e ranks of the public service . 

A Criminal Cod e provision fo r mandator y bannin g o f an y publication identifyin g th e victim 
of sexual assault upon such victim's application, was held to contravene freedom o f the press, 
but wa s hel d t o b e a  reasonabl e limi t withi n s . 1. 43 O n th e othe r hand , a  provisio n o f th e 
Alberta Judicatur e Act , which prohibit s the publication o f any detai l relating t o matrimonia l 
proceedings other than the names, addresses and occupations of the parties and witnesses, was 
held44 to violat e s.-s . 2(b ) and wa s found no t justifiable unde r s . 1 . 

In an interesting case , an adjudicator' s orde r tha t a n employe r answe r an y reference inquir y 
respecting a  forme r employe e exclusivel y b y sendin g a  specifie d letter , wa s hel d t o hav e 
infringed s.-s . 2(b) , but wa s saved b y s . 1  as being reasonable. 45 

I hav e mentione d earlie r tha t th e Crimina l Cod e provisio n whic h prohibit s th e wilfu l 
promotion o f hatre d agains t a n identifiabl e group , infringes s.-s . 2(b ) o f th e Charter , bu t i s 
saved b y s . 1. 46 Similarly , s . 13(1 ) o f th e Canadia n Huma n Right s Act , whic h make s i t a 
discriminatory practic e t o communicate b y telephon e an y messag e likel y t o expose person s 
to hatred o r contempt o n the basis of race or religion, infringe s s.-s . 2(b ) of the Charter , bu t 
is saved by s. 1.47 However, the provision i n the Code which prohibits a person from wilfull y 
publishing a  statemen t tha t h e know s i s fals e an d cause s o r i s likel y t o caus e injur y o r 
mischief t o a  public interest , infringe s s.-s . 2(b ) and canno t b e save d by s . 1. 48 

Finally, s . 163(8 ) o f th e Crimina l Code , whic h provide s a n exhaustiv e tes t o f obscenity , 
infringes s.-s . 2(b) , but i s saved b y s . 1  in it s aim to prevent har m to society. 49 
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Freedom o f Expressio n -  Some Recen t Australi a 
Developments 

By The Hon Mr Justice Michael Kirby , AC CMG, President o f the New 
South Wales Court of Appeal, Australia, and Chairman, Executive 

Committee, International Commissio n of Jurists 

A Vital Attribut e o f Freedo m 

The valu e o f freedo m o f expressio n rest s primaril y o n th e abilit y o f ever y individua l t o 
express his or her beliefs. A  free societ y seeks to support individua l sel f expression a s a vital 
attribute o f freedo m no t fa r les s importan t tha n th e protectio n o f lif e itself . Lif e withou t 
freedom t o expres s idea s an d belief s i s les s tha n human . Freedo m o f speec h provide s th e 
ideological underpinnin g o f individualism . I t i s a  vita l protectio n agains t tyranny . I n a  fre e 
society, citizens and others are able to criticise the government , to protest peacefull y agains t 
its policies and practices, and to lobby for a  change of public opinion a s a means of securing 
political, social , economic , lega l an d administrativ e changes . 

Constitutional Protection s -  A New Developmen t 

Despite it s importance, freedom o f speech i s offered limite d express protection by Australian 
law. There i s no legal guarante e o f free speec h a s such in any jurisdiction. Th e laws dealing 
with speec h are more concerne d wit h it s contro l than it s facilitation an d protection . 

The Australian Constitution does not contain a Bill of Rights. An attempt in 198 8 to introduce 
some fundamenta l rights  wa s overwhelmingl y defeate d a t referendum . Th e regulatio n o f 
expression i s substantiall y lef t t o Stat e legislatio n an d commo n law . Som e Federa l law s 
govern th e electroni c media . I n Australi a freedo m o f expressio n i s wha t i s lef t whe n th e 
various Federal , Stat e and local legislation an d the common law dealing with expression has 
been applied an d exhausted. Suc h law s deal suc h matters a s defamation, obscenity , sedition , 
offensive language , intellectua l property an d s o on. 

Nonetheless, court s i n Australi a hav e latel y discovere d tha t there  ar e implie d rights  an d 
freedoms i n the Constitution o f Australia relevan t t o freedom o f expression. These rights are 
those whic h ar e consisten t wit h th e democrati c principle s whic h underli e th e Australia n 
Constitution a s a  whole . I n thi s respect , tw o recen t decision s o f th e Hig h Cour t deserv e 
special mention . 

The firs t i s Australian Capital  Television  Pty  Ltd  ν  The  Commonwealth [No.  2]  (1992 ) 6 6 
ALJR 695 ; 10 8 ALR 577 , or the Freedom of  Political Expression  case,  as it has come to be 
known. Tha t cas e concerne d a  challeng e b y a  commercia l televisio n broadcaste r t o th e 
constitutional validit y o f amendment s mad e b y th e Federa l Parliamen t t o broadcastin g 
legislation. Th e amendments  impose d a  genera l prohibitio n o n th e transmissio n o f pai d 
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political broadcast s an d advertisement s durin g a n electio n period . Th e prohibitio n wa s 
modelled upo n legislatio n enacte d i n severa l Europea n democracies . I t wa s negotiate d i n a 
hotly contested public debate in the Australian Parliament . It s given object wa s to prevent the 
trivialisation o f politica l debat e b y slogan s an d jingles , typica l o f superficia l politica l 
advertising. I t wa s sai d t o be a  measure designe d t o preven t wealth y interest s manipulatin g 
the media presentation o f issues in the pre-electoral perio d and to enhance serious and factua l 
discussion of political issues. The legislation breached no express prohibition of the Australian 
Constitution. However , i t was struck down by the High Court of Australia as unconstitutional 
on the basis of implie d guarantee s of free expressio n sai d to be derived fro m th e very nature 
of the Australia n Federa l polity . 

The second decision, in Nationwide News Pty Ltd ν Wills  (1992) 66 ALJR 658, 108 ALR 681 
also known as the Industrial Relations Commission  case,  concerned provisions in the Federal 
Industrial Relation s Ac t whic h prohibite d publi c criticis m o f th e Commonwealt h Industria l 
Relations Commission (IRC) . This prohibition was effected b y provisions creating an offence , 
in th e natur e o f contempt , aki n t o scandalisin g a  court . I n eac h o f th e abov e cases , i t wa s 
claimed tha t thes e provisions wer e unconstitutional . I n each cas e this argument succeeded . 

In both cases, the majority o f the High Court o f Australia began with the proposition that the 
Australian Constitutio n make s i t clea r tha t th e Commonwealt h i s t o b e a  representativ e 
democracy. Th e Cour t held , i n bot h cases , tha t ther e wa s a n implie d right  t o enjo y an d 
participate i n freedo m o f communicatio n abou t governmenta l an d politica l affair s i n a 
representative democracy . Withou t suc h fre e discussion , on e o f th e implie d features , 
fundamental t o the system of government envisage d by the Constitution, would be frustrate d 
or prevented . Suc h fre e expressio n wa s therefor e integra l to , an d necessar y for , th e ver y 
operation o f the Constitution . 

In the Freedom of Political Expression case,  the High Cour t held that a right to be governed 
democratically was  meaningless unles s ther e wa s a  freedom t o communicat e abou t matter s 
relevant t o the performanc e an d electio n o f governments , s o tha t th e people coul d exercis e 
an informed choice . In a representative democracy, the Government shoul d be under constant 
scrutiny from publi c debate of those issues . The Federa l Parliament' s powers to legislate was 
therefore subjec t t o this implied right . Only in that way could legislative powers be exercised 
in accordance wit h the assumption s o f th e Constitution . 

In th e Industrial  Relations  Commission  case,  th e majorit y conclude d tha t th e statutor y 
provisions prohibiting, in effect, al l criticisms of the IRC went furthe r tha n was necessary t o 
protect th e integrit y o f tha t body . Th e restriction s o n fre e expressio n wer e no t a  justifie d 
derogation fro m th e freedom to communicate. They wer e declared unconstitutional . 

The Lega l Inhibition s Upo n Free Expressio n 

The righ t o f th e individua l t o freedo m o f expressio n i n Australi a i s constraine d b y muc h 
legislation an d common law . Freedom o f expressio n sometime s affect s th e interests o f stat e 
security, public order , public morality, and the protection o f privacy . Laws relevant t o these 
interests necessarily imping e upon , and t o that effec t diminish , the individual' s righ t t o free 
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expression. I n Australia there is no First Amendmen t t o protect suc h freedom fro m legislativ e 
diminution. 

A free society may punish advocacy of its own destruction. However , experience suggests that 
it is dangerous to allow the law to interfere wit h speech which does not incit e actual violenc e 
or overthrowal o f society . Ye t i n all Australia n jurisdictions i t is an offence t o write , print or 
utter seditiou s words . Seditiou s word s ar e thos e whic h brin g th e sovereig n int o hatre d o r 
contempt o r whic h undermin e loyalty . Th e emptines s o f thes e provision s ha s been brough t 
into sharp relie f i n the curren t debat e i n Australi a o n republicanism . Th e prosecution o f the 
Prime Ministe r an d other s o f th e kin d fo r sedition , becaus e o f thei r expresse d republica n 
views, i s of cours e unthinkable . I n earlier time s i t wa s no t so . 

It can be dangerous for individuals to express their opinions about the workings of Parliament, 
the courts, or even of the police drug squad. The offence o f scandalising th e courts has been 
the occasion o f arbitrary use . Lately, however, there have been few prosecution s i n Australia 
for suc h conduct . Judges , and politicians see m conten t t o endure a  high leve l o f calumny a s 
an attribute o f freedo m an d a  feature o f holdin g offic e i n a  democratic societ y a t the end of 
the twentieth century . 

In th e pas t i n Australi a i t ha s frequentl y bee n th e militan t trad e unionist s whos e opinion s 
about th e courts resulted i n punishment fo r contempt . Academics , journalists an d those who 
publicise view s espouse d b y other s critica l o f court s o r o f Parliament , wer e rarel y charge d 
with contempt. The expression o f opinions detracting from th e respect o f Parliament ca n lead 
to imprisonmen t withou t cour t trial , a s a  journalist an d publishe r discovere d i n Australi a i n 
1954. 

Like the offence o f sedition , these laws are unconcerned wit h the actual effec t o f the speech 
in underminin g confidenc e i n th e institution s o f th e State . The y ar e simpl y aime d a t 
prohibiting th e expressio n o f th e opinio n i n th e firs t place . Whil e i t i s tru e tha t law s o f 
sedition an d contemp t ar e no w use d relativel y infrequentl y t o diminis h th e right  o f fre e 
expression i n Australia, they stil l pose a limitation upon free expression . They are frequentl y 
the subjec t o f demand s fo r repea l o r reform . 

One of the greatest threat s to an individual's freedom o f expression in Australia derives fro m 
rules requirin g conformit y t o standard s o f public  morality . "Unacceptable " materia l i s 
censored. "Unusual " behaviou r evince s intolerance . Th e impositio n o f rule s requirin g 
conformity t o standard s o f publi c moralit y necessaril y diminishe s th e individual' s right  t o 
freedom o f expression. Further , the law in one State of Australia (Tasmania ) stil l makes it an 
offence to engage in homosexual acts , thus limiting a vital aspect of human expression which, 
at leas t betwee n adult s wh o consent , shoul d plainl y be free . 

In Australia , censor s o f variou s kinds , actin g unde r legislation , enforc e publi c moralit y a s 
conceived b y them . A  grea t dea l o f materia l neve r reache s individual s i n Australia . Publi c 
officials hav e the power, by statute , to forbid th e importation , sale , distribution o r exhibition 
of publication s whic h the y conside r unsuitabl e fo r genera l availability . The Commonwealt h 
(Federal) Censor has power to prevent the importation of any film or video, as well as printed 
material considered to be blasphemous, indecent, unduly emphasising sex, horror or violence, 
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or likely to encourage depravity. This power i s now used sparingly . But i t was not always so. 
Within the last 20 years prosecutions for possessing or importing pornography were common. 

State laws also ban or limit the availability o f material which is not approved. In Queensland, 
the Objectionable Literatur e Boar d of Revie w frequently ban s books. In Tasmania, restricted 
publications canno t b e sol d t o people below a  specified age . I n Wester n Australi a an d Ne w 
South Wale s classifie d publication s canno t b e published , o r the person responsibl e i s liabl e 
to prosecution . 

Censorship o f thi s kin d ha s a  clea r impac t o n fre e speec h i n Australia . No t onl y i s th e 
audience affected b y limited access to images and ideas. Artists themselves are limited in the 
expression o f their ideas . They ar e constrained b y uncertainty a s to their legal rights and the 
possibility that something they produce may be deemed to be indecent, obscene, blasphemous 
or otherwise unlawful. I t should be said that in most State s in Australia prosecution upon such 
grounds has greatly diminished i n the past decade. Often thi s fall in prosecutions has occurred 
in response t o more libera l publi c opinio n an d sensibl e prosecutin g decision s rathe r tha n a s 
a resul t o f chang e i n the substantiv e law . That la w generall y remain s the same. 

The righ t o f a n individua l t o fre e expressio n sometime s collide s wit h a  right  o f anothe r 
individual, such as the right to a fair tria l and to reputation. The protection of free speec h will 
not extend to the expression of views or to the disclosure of information whic h may prejudice 
the interests of an accused perso n who is charged an d who is awaiting trial. Laws prohibiting 
sub judice publications , far from diminishin g basic civil rights actually protect them, although 
at a  cost o f som e limitatio n o n complete freedo m o f expression . 

The law of defamation i n Australia protects a person's reputation. If a statement or publication 
adversely affect s reputation , an individual may claim financial compensatio n fo r the damage 
done. Initially, the concern o f the law of defamation (slande r and libel ) was the preservation 
of a  person's esteem amongs t hi s or her peers . Today, the people who typically make use of 
the law o f defamation ten d t o be public figure s whos e caree r depend s o n public reputation , 
and whos e clai m o f hur t concern s a  media publication . Th e la w o f defamatio n acts  a s a n 
important brake on completely free speech . The amounts awarded as damages for defamatio n 
by courts often bea r little apparent relationship to the impact the statement has had on the life 
of the defamed person . This is so although in many parts of Australia , exemplary o r punitive 
damages have been abolishe d b y law . To some extent , the large verdict s seem to reflect th e 
Australian community' s low opinion of the media -  an opinion not always entirely unmerited . 

The Australian Law Reform Commissio n in 197 8 proposed reforms of Australia's defamatio n 
laws to provid e ne w means  o f redres s b y wa y o f right s o f cour t ordere d correctio n an d o f 
reply. However , thes e hav e no t bee n enacte d -  largel y becaus e o f resistanc e b y powerfu l 
media interests . 

A High Level o f Freedom 

Despite th e foregoin g catalogu e o f restriction s i n th e la w upo n freedo m o f expressio n i n 
Australia, tha t freedom  i s highl y prized . I t i s als o widel y practised . Som e o f th e lega l 
restraints (eg, blasphemy, sedition, indecency) seem now to be of diminished significance and 
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exercise littl e real restraint . Othe r interest s (e g privacy) enjoy inadequat e protection fro m th e 
law. Stil l othe r interest s (e g against pr e trial publicit y an d protection o f true reputation) hav e 
a legitimate deman d fo r protection . On e person' s righ t t o free expressio n doe s not exten d t o 
unreasonable assault s upo n th e privacy , fai r tria l right s and reputationa l integrit y o f anothe r 
person. 

By an d larg e i t i s convention , traditio n an d communit y expectation s (a s wel l a s th e grea t 
power of the media) which defend freedo m o f expression in Australia. The law provides little 
express protection. Only lately have implied constitutional protections been discovered b y the 
High Cour t o f Australia . Th e Australian  Capital  Television  decision o f th e Hig h Cour t o f 
Australia may carry portents of things to come in Australia in the larger protection by the law 
of right s o f fre e expression . 
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A Sketch from the Blue Train - Non-Discrimination and 
Freedom of Expression: The New Zealand Contributio n 

By The Rt Hon Sir Robin Cooke KBE, President of the 
Court of Appeal of New Zealand 

The huma n right s scen e i n Ne w Zealan d seethe s wit h activity . Internationa l instruments , 
including bu t no t confine d t o thos e whic h th e stat e ha s ratified , influenc e th e interpretatio n 
and developmen t o f th e domesti c law . Internationa l jurisprudenc e fro m a  wid e rang e o f 
countries i s consulted an d borrowed fro m b y the Courts , as is appropriate i n a small countr y 
willing t o learn fro m precedent s establishe d i n larger jurisdictions . A s wel l there hav e been 
distinctive legislative and judicial developments, perhaps most particularly i n the field o f race 
relations. Having been asked by the Colloquium organiser s to commit my offerings t o paper, 
I will attempt a  sketch of some salient feature s o f the scene. The caveat must b e entered that 
the curren t Presiden t o f a  Cour t whic h i s decidedl y in  medias  res  ("par t o f th e action " fo r 
those who prefer a  contemporary phrase ) mus t b e circumspect i n writing about controversia l 
matters an d unsettle d questions . Th e titl e reflect s th e fac t tha t mos t o f wha t follow s wa s 
written without recourse to a library on an agreeable train journey fro m Johannesbur g to Cape 
Town. Accurac y i n detai l i s therefore no t warranted . 

Freedom o f Expression an d A  Bill o f Right s 

For more than forty years , since the abolition by unchallenged statute of the Upper House (the 
Legislative Council) , Ne w Zealan d ha s ha d a  unicameral legislature . Parliamen t consist s of 
the Quee n an d th e Hous e o f Representatives . Th e roya l function s hav e bee n delegate d t o a 
Governor-General appointe d o n th e advic e o f th e Governmen t o f th e day . I n practic e th e 
Government ha s bee n th e successfu l part y i n the mos t recen t triennia l genera l electio n an d 
a two-part y contes t ha s bee n th e pattern . Ther e i s ful l adul t suffrage , wome n havin g bee n 
accorded th e vot e as long ag o as 1893 : centennial celebration s ar e underway. A  referendu m 
is abou t t o b e hel d o n whethe r proportiona l representatio n shoul d b e introduced , i n orde r 
better to provide for minority group representation.1 The only specific minorit y representation 
at present i s provided b y four Maor i seats , for whic h persons may register as electors. Maori 
can an d do , however, vot e an d stan d fo r electio n i n othe r seats , and som e hav e succeeded . 
The Speake r o f th e Hous e i s th e first  Maor i t o hav e hel d tha t office . Blac k Ro d i s als o a 
Maori. 

In 199 0 Parliamen t enacte d b y ordinar y statut e a  Bil l o f Rights . Th e Ne w Zealan d Bil l o f 
Rights Ac t 199 0 i s no t entrenche d no r declare d t o b e suprem e law . Sounding s o f publi c 
opinion ha d bee n though t t o sho w tha t th e communit y wa s no t read y fo r thos e mor e 
thoroughgoing changes . The effec t o f s . 4  of th e 199 0 Act i s that ordinary enactment s may 
override the rights an d freedom s affirme d i n the Bil l o f Rights , but the effect o f s . 6  is that 
this wil l onl y occu r i f the legislation i s sufficiently explicit : 
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s. 6 . Interpretation  consistent  with  Bill  of  Rights  to  be  preferred  -  Whereve r a n 
enactment ca n b e give n a  meanin g tha t i s consisten t wit h thi s Bil l o f Rights , tha t 
meaning shal l b e preferred t o any othe r meaning . 

Note the word s "can " and "shall " which mak e s . 6  a key an d stron g section . "Can " has been 
held no t t o cover straine d interpretations : th e possibilit y mus t b e reasonabl y open . Still , the 
section places in the hands of the Courts a weapon o f justice of an effective natur e and reach. 
At th e sam e time , b y layin g dow n a  rul e o f interpretatio n i t satisfie s th e dogm a o f th e 
sovereignty o f Parliament , s o dear t o Diceyans . The latte r ma y b e a dying breed , but tha t i s 
another story . 

The practica l operatio n o f s . 6  ma y b e illustrate d b y contrastin g decision s concernin g th e 
breath and blood-alcohol testin g of motorists. The provisions of the Transport Ac t authorising 
these procedure s contai n n o referenc e t o th e Bil l o f Rights . B y s.23(l)(b ) o f th e Bil l o f 
Rights, everyone wh o is arrested o r who is detained unde r any enactment shal l have the right 
to consult and instruct a  lawyer withou t delay and to be informed o f that right. The Transport 
Act provide s fo r a  roadsid e breat h screenin g test ; i f i t i s positive , th e drive r i s require d t o 
undergo at a police station a n evidential breath tes t o r a blood test , which may form the basis 
of a  prosecution. I t ha s bee n hel d tha t th e operatin g requirement s o f thi s legislativ e schem e 
are inconsistent with , and therefore exclude , s. 23(1)(b) of the preliminary roadside stage. But 
the decisio n ha s bee n otherwis e a t th e polic e statio n stage . Befor e an y evidentia l tes t i s 
administered th e drive r mus t b e told o f hi s o r her righ t t o lega l advic e an d mus t b e given a 
reasonable opportunit y (telephon e consultatio n i s usuall y enough ) o f exercisin g tha t right . 
Despite initial misgivings on the part of the prosecuting authorities , the Courts have been told 
that thi s la w i s no w workin g well : ofte n lega l advic e reassure s th e drive r an d lead s t o 
co-operation, ye t i t i s also, of course , a  safeguard agains t abus e o f polic e powers . 

By s . 3 , the Ne w Zealand Bil l o f Right s Act applies  to those who perform publi c functions , 
including naturally th e judicial branch o f the governmen t o f New Zealand (a s the Courts are 
described i n the section) , so the Act necessarily applie s in the evolution of the common law. 
It ma y requir e occasiona l modificatio n o f hithert o establishe d commo n la w rules ; for , 
although th e Bil l o f Right s ca n b e overridden b y a  sufficientl y explici t statute , i t canno t b e 
overridden b y th e commo n law . Mor e importantly , th e Bil l o f Right s ma y b e o f prim e 
influence i n the shaping of the common law in areas hitherto grey or unexplored. Where any 
of th e right s an d freedom s affirme d i n Par t I I an d referre d t o i n s . 2  ar e relevant , th e 
developing commo n la w mus t b e moulde d s o a s t o giv e effec t t o them . Th e rights  an d 
freedoms ar e generall y declare d i n term s familia r i n internationa l instruments , a s i s t o b e 
expected from  th e lon g titl e of th e Act . I t i s an Act : 

(a) t o affirm, protec t and promote human rights and fundamental freedoms in New 
Zealand; an d 

(b) t o affir m Ne w Zealand' s commitmen t t o th e Internationa l Covenan t o n Civi l 
and Politica l Rights . 

It woul d b e ou t o f plac e to detai l th e right s an d freedom s here . Suffic e i t to mentio n som e 
of particula r significance . Everyon e ha s th e right  no t t o b e subjecte d t o torture o r to cruel , 
degrading, o r disproportionatel y sever e treatmen t o r punishment ; an d th e right  no t t o b e 
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subjected t o medical o r scientific experimentatio n withou t consent . A s to the subjects o f this 
Colloquium th e directl y relevan t provision s ar e i n ss . 1 4 and 19 : 

s. 14 . Freedom  of  expression  -  Everyon e ha s th e righ t t o freedo m o f expression , 
including th e freedo m t o seek , receive , and impar t informatio n an d opinion s o f an y 
kind i n any form . 

19. Freedom from discrimination  -

(1) Everyon e ha s th e righ t t o freedo m fro m discriminatio n o n th e ground s o f 
colour, race , ethni c o r nationa l origins , sex , marita l status , o r religiou s o r 
ethical belief . 

(2) Measure s taken in good faith fo r the purpose of assisting or advancing persons 
or groups of persons disadvantaged becaus e of colour , race, ethnic or national 
origins, sex , marita l status , o r religiou s o r ethica l belie f d o no t constitut e 
discrimination. 

Before returnin g t o those provision s 1  will continu e t o note briefly som e of the othe r right s 
and freedoms . 

Everyone ha s th e righ t t o b e secur e agains t unreasonabl e searc h o r seizure , whethe r o f th e 
person, property, or correspondence o r otherwise ; and the right no t to be arbitrarily arreste d 
or detained. The expressions "unreasonable " and "arbitrarily " have been the subject o f debate 
in the Courts . Can a  search -  for example , a search o f a  motor ca r resulting i n the discover y 
of illici t drug s -  be reasonabl e i f i t i s not lawful ? Canadia n Suprem e Cour t decision s see m 
to indicate the answer No . We have learn t muc h fro m Canada , whos e Charte r i s indeed th e 
document tha t ha d th e greates t direc t influenc e o n the wording o f ou r Bil l of Rights . But so 
far a  majorit y o f th e Ne w Zealan d Cour t o f Appea l hav e no t bee n prepare d t o accep t th e 
Canadian answe r to this question . 

So far, the New Zealand case s point to a rather les s categorical answer . There may be special 
circumstances wherein an unlawful searc h is nevertheless reasonable, as when a police office r 
catches a  glimpse o f a  partly conceale d corps e i n a vehicle whic h he may have no apparent 
power t o search . Bu t a t bes t suc h case s mus t surel y b e rare . T o sa y tha t th e polic e ma y 
reasonably ac t unlawfull y i s t o se t foo t o n a  slipper y slope . A n alternativ e solutio n i s t o 
accept tha t a  searc h i s in breach o f s . 23(1)(b ) o f th e Bil l o f Right s ye t t o allow the result s 
to be admitted in evidence. The New Zealand Courts, not having to wrestle with the Canadian 
Charter tes t relatin g t o the bringing o f justice int o disrepute, have evolved a  straightforwar d 
rule. Prima facie, evidenc e obtained a s the result o f a  breach of the Bil l of Rights should be 
excluded. Again , only i n special circumstance s woul d it s admission b e fai r an d right . 

The rights of persons arrested or detained under any enactment have already been touched on. 
The referenc e "unde r an y enactment " wa s inserte d i n th e Ac t t o emphasis e tha t i n Ne w 
Zealand ther e ar e no common la w powers o f officia l detention . Th e affirmed right s includ e 
the right t o have th e validit y o f th e arres t o r detention determine d withou t dela y by wa y of 
habeas corpus and to be released i f the arrest or detention is not lawful. Rathe r curiously, this 
combination o f provision s ha s cause d o r permitte d som e judges t o sugges t tha t som e kind s 

184 



of unlawful publi c detention, such as detention of a mere suspect fo r interrogation, are outside 
the scop e o f s . 23( 1 )(b) o f th e Bil l o f Rights . Th e suggestio n i s tha t thi s i s no t covere d 
because it is neither a formal arres t no r a formal detentio n unde r an enactment. I f one believes 
that unlawfu l detentio n b y the police , purportedly actin g i n accordance wit h thei r powers , is 
the ver y kin d o f thin g whic h a  Bil l o f Right s i s intende d t o guar d against , on e canno t b e 
attracted t o that reasoning . Bu t at least , s. 22, affirming th e right not to be arbitrarily arreste d 
or detained , ha s no t bee n subjecte d t o any restrictiv e interpretation . 

The right s of person s charged wit h offences ar e se t ou t a t som e length. I n the main they are 
on obviou s lines . I t ma y b e o f som e interes t i n Sout h Afric a t o not e tha t th e Ne w Zealan d 
provisions includ e the right , except i n military la w offences , t o the benefi t o f a  trial b y jury 
when th e penalt y i s imprisonment fo r mor e tha n thre e months . I n any even t ther e i s a  right 
to a  fai r an d publi c hearin g befor e a n independen t an d impartia l court ; a  righ t no t t o b e 
compelled t o b e a  witnes s o r to confes s guilt ; an d a  righ t o f appea l agains t convictio n an d 
sentence. Natura l justic e mus t b e accorde d b y an y tribuna l o r othe r publi c authorit y havin g 
the powe r t o make determination s i n respec t o f rights , obligations , o r interest s protecte d o r 
recognised by law. The corollary i s also affirmed, a  right to apply in accordance with law for 
judicial revie w o f the determination . Finall y i t may be noted that , with some exceptions, the 
Bill o f Right s applie s s o fa r a s i s practicable fo r th e benefi t o f al l lega l persons , as wel l a s 
for th e benefi t o f al l natura l persons . 

Through th e rul e o f interpretatio n enshrine d i n s . 6  quoted above , the Bil l of Right s may be 
said to permeate statut e law. Through it s paramountcy ove r other law, as explained above , it 
may b e sai d t o permeat e th e commo n law . I t canno t rightl y b e see n a s som e specia l an d 
somewhat arcan e o r foreig n phenomeno n standin g apar t fro m th e day-to-da y practic e an d 
administration o f the law. We are slowl y bu t surel y learnin g thi s approach i n New Zealand . 
It should be , and no doubt is , taught a t the most elementar y level s in the law schools . In the 
language being adopted i n the Bloemfontein Statement , "In democratic societie s fundamenta l 
human rights and freedoms ar e more than paper aspirations. They form par t of the law". And, 
in blendin g the m int o th e corpu s o f th e law , judge s hav e t o lear n t o rise  abov e an y 
black-letter technique , avoiding wha t Lor d Wilberforc e ha s famously labelle d "th e austerity 
of tabulate d legalism" . I n Priv y Counci l judgment s ofte n cited , th e grea t Britis h Judge s 
Wilberforce an d Diploc k hav e recommende d a  generou s approac h t o th e interpretatio n o r 
application o f broad-textured huma n rights  declarations . I t i s the generalit y an d characte r of 
the declaration s tha t mak e this  approac h apt . Whethe r o r no t a  give n declaratio n i s als o 
entrenched i n suprem e la w i s beside the point . 

Most o f the Bil l o f Right s cases that hav e come before th e New Zealand Court s s o far hav e 
arisen i n crimina l proceedings . Henc e th e unpopularit y o f th e Bil l o f Right s wit h som e t o 
whom "law and order" policies have a ready appeal. Indeed, after an initial period when many 
people, includin g man y lawyers , tended t o think o f th e Ac t a s a  token an d toothles s thing , 
there ensue d somethin g o f a  flood  o f Bil l o f Right s points , a s crimina l advocate s cam e t o 
realise that the Courts were not merely paying lip service to this historic development. I t has 
become necessary t o quell thi s tendency b y emphasising tha t points  must be clearly taken at 
the tria l an d base d o n a  sufficien t evidentia l foundation , althoug h i f suc h a  foundatio n i s 
established (a t a  voi r dire or deposition hearing , for instance ) the onus has been held to fal l 
on th e prosecutio n t o negativ e a  materia l breac h o n th e balanc e o f probabilities . A  highl y 
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desirable facto r no w beginnin g t o reduce th e incidenc e o f crimina l Bil l o f Right s cases i s a 
better appreciatio n b y th e polic e and othe r publi c authoritie s o f the need fo r compliance . 

But the potential of the Bill is by no means confined t o the criminal law, as may be illustrated 
by two 199 3 cases, both still unreported,2 encouraging freedom o f expression. Both show how 
the Bil l ma y b e use d i n situation s wher e th e la w i s no t clear . I n speakin g o f the m i t i s 
necessary t o be careful , a s both cam e t o the Cour t o f Appea l a t th e interlocutor y stag e and 
further proceeding s ar e pending . 

In one , a n "investigative " televisio n documentar y i s complaine d o f b y manufacturer s an d 
distributors of a certain brand of ionisation smoke detectors. They claim, as plaintiffs, tha t the 
programme mean t tha t th e product s contained radio-activ e materia l renderin g the m a  majo r 
health hazard. The programme included contributions by scientists supporting a  conservation 
cause who appeared t o lend som e suppor t t o the suggestion . I t also featured th e reactions of 
members o f th e public whos e concer n ha d bee n arouse d -  such a s a  housewife an d mothe r 
who said that she had consigned the device to an outside garage or shed: " I would not let my 
kids near it" . The plaintiffs plea d two causes of action , malicious falsehood an d defamation . 
In addition to damages for injury t o their business and reputation, they seek an order directing 
the television compan y t o publish a  corrective statement . 

The defendants move d t o strike ou t the latter praye r on the ground tha t i t is a form o f relie f 
not available in the Courts. Certainly i t is not alluded to in such standard work s as Gatley on 
Libel and Slander and  Salmond on  Torts. 

But there is strangely little direct judicial authority on the question in the Commonwealth, and 
apparently n o cas e containin g a n examinatio n o f i t i n depth . Variou s scholars , suc h a s 
Professor Fleming , favou r th e introductio n o f suc h a  remedy . Tha t ther e seem s t o b e n o 
compelling reaso n o f publi c policy agains t i t i s suggested b y the enactment i n New Zealan d 
of jurisdiction to order the publishing of corrections in the specific field s of broadcasting (bu t 
the complaints of the plaintiffs t o the Broadcasting Standard s Authorit y has been stymied by 
the retort o f the defendants tha t the matter i s sub judice an d that a  possible jury tria l shoul d 
not be prejudiced) an d misleading trade descriptions (th e Commerce Commissio n may apply 
to th e Hig h Cour t fo r a n order) . O n th e othe r han d th e press  i s o f cours e insisten t tha t 
editorial freedo m i s sacred . Medi a attitude s hav e no t change d sinc e i n Anthon y Trollope' s 
Phineas Fin n an d Pallise r novels , Mr Quintu s Slid e edited The  People's Banner? 

The Cour t o f Appea l unanimousl y too k th e vie w tha t i n principl e th e jurisdiction t o gran t 
mandatory injunction s shoul d no t b e fettered an d i s wide enough t o cover this type of case. 
One membe r o f th e Cour t o f three , however , considere d tha t i n thi s particula r cas e th e 
likelihood o f any orde r being obtained i s so slight tha t the prayer shoul d b e struck out . The 
decision o f principl e remains ; and , whil e i t ca n b e reache d withou t th e ai d o f th e Bil l o f 
Rights, s. 1 4 has been invoke d i n support . A s has been seen , the section extends to the right 
to impar t information . Especiall y if , fo r example , a  programm e i s show n t o b e seriousl y 
damaging, false an d malicious , the section i s capable o f providing th e victim wit h effectiv e 
redress i n kind . Le t i t b e adde d tha t th e defence s pleade d includ e th e clai m tha t th e 
programme wa s true, so I  am expressing n o view about the fina l outcome . 
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The other case, Prebble ν Television New Zealand Limited,  goes the other way, showing how 
the sectio n ca n b e use d i n ai d o f th e defence . Th e plaintiff , a  forme r Cabine t Minister , i s 
suing on another 'investigative ' television programme . It s theme i s alleged to have been that 
the forme r Labou r Government , movin g fro m it s traditional positio n t o a sudden conversio n 
to the prevailing marke t philosophy , ha d decide d t o sel l of f publi c asset s withou t a  mandate 
from th e electorate ; an d tha t th e plaintif f i n particula r ha d com e t o suppor t thi s policy , 
contrary t o hi s true convictions , i n retur n fo r donation s fro m busines s leader s t o hi s party' s 
funds. The defendant i s pleading justification, qualifie d privileg e and fair comment. Some one 
hundred pages of particulars include a number of references t o speeches made by the plaintif f 
in the Hous e of Representative s and othe r statement s whic h ma y come unde r the heading of 
proceedings i n Parliament . O n a n applicatio n t o strik e ou t particular s o f hi s claim , th e 
Attorney-General, wit h th e authorit y o f th e Privilege s Committe e o f th e House , ha s 
maintained that to allow them to be investigated i n court would be to transgress parliamentary 
privilege. 

As we have been reminded by Pepper ν  Hart in the House of Lords, s. 9 of the Bill of Rights 
1689 provides "That the freedom o f speec h an d debate s o r proceeding s i n Parliament ough t 
not t o be impeache d o r questione d i n any cour t o r plac e ou t o f Parliament" . Fo r som e time 
the New Zealand courts have acted on the view now endorsed by the House of Lords that this 
ancient provisio n doe s no t preven t a  Cour t fro m obtainin g ai d fro m Hansard  i n appropriat e 
cases in interpreting ambiguous legislation. I n the Prebble case, however, the Court of Appeal 
has held that s. 9 does in fact apply . The former Minister' s motives for his speeches are being 
called i n question b y the defence . Th e Minister' s righ t t o the vita l freedo m o f parliamentar y 
expression i s not t o be permitted t o be cu t dow n b y having hi s motives questione d b y suc h 
means. 

The mor e difficul t poin t i s the consequence  fo r th e futur e o f th e action . I t canno t safel y b e 
assumed at this stage that the references to parliamentary debates are not of sufficient momen t 
to the defendant' s cas e to be dismissed a s insubstantial o r immaterial . O r at least suc h i s the 
view of the majority o f the court . I f a  defendant i s to have one hand tied behind hi s back in 
defending hi s o r he r comment s o n statement s mad e withi n th e shelte r o f parliamentar y 
privilege, th e resul t wil l b e a  gros s restrictio n o f freedo m o f speec h i n a  democracy . A 
solution t o the dilemm a ca n be reached withou t resor t t o the Bil l o f Rights , but agai n s . 1 4 
seems of help. It can be seen as just a s important a s the long-standing s . 9. The New Zealand 
Bill o f Right s 199 0 emphasises everyone's  righ t t o freedom o f speech ; the Unite d Kingdo m 
Bill of Right s 1689 , also part o f New Zealan d law , emphasises the parliamentarian's right  to 
freedom o f speech in his own domain. Neither enactment need be seen as totally eclipsing the 
other. 

The solutio n adopte d b y th e Cour t o f Appea l ha s bee n t o orde r tha t th e actio n b e staye d 
unless an d unti l parliamentar y privileg e i s waived , bot h b y th e Hous e a s a  whol e an d th e 
plaintiff. Thi s appear s t o be i n accor d wit h suc h comparativel y fe w precedent s a s there ar e 
in Commonwealth jurisdictions, yet the Privileges Committee has now resolved that i t has no 
power to waive privilege, even (it seems) on a petition for that purpose. Prominent among the 
reasons give n i s the need to protec t witnesse s before parliamentar y committees , although i t 
must b e observed tha t neithe r i n argument no r i n judgment wa s there an y suggestio n i n the 
case that the privilege of a  witness could be waived withou t his or her joining in the waiver. 
Whether th e Committe e i s right , an d whethe r it s vie w coul d bin d subsequen t Houses , does 
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not matte r fo r presen t purposes . The presen t poin t i s simply tha t the 199 0 Bill of Right s and 
its declarations o f principl e ca n b e seen , i n an are a wher e th e la w ha s been uncertain , a s of 
equal influenc e i n workin g ou t a  solution . 

Another cavea t remain s t o b e added . Bot h th e recen t case s use d her e a s illustration s o f th e 
permeating them e are , o r ma y be , unde r appea l t o th e Priv y Council . I n evolvin g Ne w 
Zealand law , the Ne w Zealan d Court s ar e stil l subjec t t o the jurisdiction o f thei r Lordships . 
The las t wor d o n evolutio n i n thes e tw o instance s coul d therefor e res t wit h tw o othe r 
participants i n the Colloquium . 

At any internationa l gatherin g o f laywer s having freedo m o f speec h amon g the item s on the 
agenda, the Spycatcher  litigatio n wit h it s territorial version s i s a natural focu s o f attention. I 
must therefor e no t fai l t o la y clai m t o the statu s o f a  Spycatcher  ol d boy , an d eve n t o as k 
whether any other Judge had to write as many as three judgments on the subject?4 The stages 
of th e Ne w Zealan d litigation , initiate d b y He r Majesty' s Attorney-General , ar e reporte d 
consecutively i n [1988 ] 1  NZLR fro m pag e 12 9 to page 183 . At the las t stag e w e declined 
discretionary leave to appeal to the Privy Council , partly on the ground that the case required 
the Cour t t o balanc e th e claime d interest s o f th e Britis h Governmen t agains t th e claime d 
interests of the New Zealand pres s an d public . The approach o f a  New Zealand Cour t migh t 
be different fro m (no t surel y "to " as the headnote says ) that o f a  British Court , and i t would 
have place d th e Priv y Counci l i n a n invidiou s positio n i f require d t o determin e fo r Ne w 
Zealand a  clash o f interest s o f tha t kind . 

What w e did wit h the litigation i n New Zealand wa s to recognise that Wright , and others in 
any nationa l securit y service , mus t ow e a  lifelong dut y o f confidenc e t o the governmen t o f 
their country. I t did not see m to us to matter whethe r the duty stemmed from statute , equity , 
the royal prerogative or any other conceivable source. The duty may stem from more than one 
source, but surel y i t exists . No r did i t see m t o the Cour t o f Appeal , contrary t o the opinio n 
of the then Chie f Justic e a t first  instance , that i n one aspec t th e case might b e characterise d 
as an attempt to enforce i n the jurisdiction the penal law of another jurisdiction. The fact tha t 
the New Zealan d Governmen t ha d bee n persuade d t o lend suppor t t o the action brough t b y 
the Governmen t o f a  countr y i n a  sens e ou r progenito r an d no w ou r all y wa s enoug h t o 
overcome tha t obstacle; here we differed fro m th e result reached late r (no t earlier, pace Lor d 
Griffiths i n [1988] 3  All ER at 655) by the High Court of Australia, who disposed of the case 
by determinin g tha t i t was  non-justiciable i n Australia . 

We were not willing nevertheless to rubber-stamp the New Zealand Government's approbation 
of the British action. The late deeply-respected jurist D r F A Mann subsequently told me that 
he though t w e ha d no t give n enoug h weigh t t o th e wishe s an d assessment s o f th e tw o 
Governments. He is as likely to be right  as anyone. The factor s turnin g the scale s for us , in 
refusing firs t a n interi m injunctio n an d secondl y an y permanen t relie f b y wa y of injunction , 
account o f profits , exemplar y damage s o r otherwise , agains t th e local newspaper whic h had 
reproduced extract s fro m th e book published i n the Londo n Sunda y Times , were twofold. I t 
verged o n the absurd t o restrain a New Zealand newspape r from reproducin g informatio n o r 
alleged informatio n tha t wa s alread y i n th e internationa l publi c domain . Moreover , fo r th e 
purpose o f th e proceeding s i n Ne w Zealan d (an d likewis e thos e i n Australia ) th e Britis h 
Government formall y accepte d tha t th e injuriou s storie s i n Wright' s boo k wer e true . I 
remember the marked impac t on our Court when i t became clear that so much was conceded. 
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Breach o f confidenc e b y a  publi c servan t i s a  seriou s an d commonl y reprehensibl e step , as 
all human rights instruments recognise expressly or by implication. Occasionally though - and 
it ma y b e onl y ver y occasionall y -  the tim e come s fo r wha t Lor d Dennin g calle d "whistl e 
blowing". Concerne d a s we were with the Ne w Zealand publi c interest , no t automatically t o 
be identifie d wit h th e Unite d Kingdo m publi c interest , w e had littl e doub t tha t th e defenc e 
that publication was  in the public interest ha d to prevail in the light of the factual concession . 
Sometimes i t i s called th e iniquit y defence , to o narro w a  description . Th e circumstance s i n 
which th e judiciary ca n properl y hol d tha t a  Bil l o f Right s freedo m o f expressio n prevail s 
over a  Bill o f Right s o r internationa l instrumen t recognitio n o f confidentiality a s a protected 
value cannot b e encapsulated i n a phrase . Lik e so much els e i n the law, everything depend s 
on facts an d circumstances . Th e true motives o f the media i n an exposé o r an ostensible one 
may hav e to be weighe d i n deciding th e question . 

Lord Lester of Herne Hill, and this is the first an d possibly a technically proleptic opportunity 
of havin g th e pleasur e o f writin g tha t designation , ha s pointe d ou t tha t i n th e Spycatcher 
litigation the New Zealand Cour t of Appeal did not cite international instruments . That is true. 
In mitigation on e can only sa y tha t neithe r sid e asked u s to, and i t was before th e era o f the 
New Zealan d Bil l o f Rights . I f ou r judgment s neede d furthe r support , a s Franci s Man n 
thought, we could hav e foun d i t i n tha t quarter . Th e poin t t o stres s i s the on e s o well made 
by number s a t the Colloquium . An y restrictio n o f freedo m o f speec h i s to be regarded i n a 
democracy wit h deep suspicion, to be subjected to the closest scrutiny . It is a freedom alway s 
entitled t o the benefi t o f the doubt . 

All democratic nation s contribute to the universa l law , slowly bu t inevitabl y evolving , as to 
freedom o f speec h an d othe r basi c huma n rights . Partl y i t i s that consideratio n whic h lead s 
to the doubts already hinte d a t regarding th e retention o f a  New Zealand appea l to the Privy 
Council i n England , compose d essentiall y a s i t i s of Englis h an d Scottis h Judges . How can 
they honestly spea k fo r Ne w Zealand i n contributing to an international process ? I t is asking 
too much of them, schooled a s they are in the belief instinctively that English or Scottish law 
knows n o fellow , t o se e issue s fro m a  Sout h Pacifi c perspective. 5 I t i s asking to o much o f 
New Zealand Judges to expect them to fill a role different fro m tha t of their British, Canadian 
and Australia n counterpart s an d contemporaries , to accep t a  British lega l intellectua l yok e -
much thoug h th e leader s o f Britis h huma n right s though t ar e admired . Legislator s an d th e 
general public  do not understand these truths and are seldom encourage d t o understand the m 
by the media. That i s but one respect i n which faith i n the freedom o f speech enjoyed an d at 
times exploited b y the media i s the ultimate fallbac k position . 

Anti-Discrimination Legislatio n 

Long befor e th e 199 0 Bil l o f Right s wit h it s generally-expresse d right  t o freedo m fro m 
discrimination, Ne w Zealand ha d specifi c legislatio n agains t discrimination . I n recent week s 
there ha s been enacte d th e Huma n Right s Ac t 199 3 -

An Act to consolidate and amend the Race Relations Act 197 1 and the Human Rights 
Commission Ac t 197 7 an d t o provid e bette r protectio n fo r huma n rights  i n Ne w 
Zealand i n general accordance with the United Nations Covenants or Conventions on 
Human Rights . 
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An elaborat e piec e o f legislatio n o f 15 3 sections plu s Schedules , the Ac t enlarge s upo n th e 
preceding statut e law, an account o f which and the leading cases thereunder wil l be found i n 
Constitutional and  Administrative  Law  in  New  Zealand  b y Phili p Josep h (La w Boo k 
Company, Sydney , 1993 ) 13 0 e t seq . Th e Ac t constitute s a  Huma n Right s Commissio n 
chaired b y a  Chie f Commissione r (currentl y a n academi c lawyer , Margare t Mulgan) . It s 
members include the Race Relations Conciliator and the Privacy Commissioner : the office o f 
the latter , created by the Privacy Ac t 1993 , adds another player to the rather crowded huma n 
rights stag e i n Ne w Zealand . I t i s largely a  response t o the power o f the computer ; th e first 
holder o f the office i s Bruce Slane , a former Presiden t o f the New Zealand La w Societ y and 
well-known internationally . 

The rol e o f th e Huma n Right s Commissio n i s educationa l i n th e formatio n o f publi c an d 
political understandin g o f huma n right s issues . Ther e ar e wid e power s o f investigatio n an d 
report. Th e Ac t list s prohibite d ground s o f discriminatio n and , wit h sundr y exception s an d 
qualifications, outlaw s actio n base d o n suc h ground s i n variou s field s o f activit y -
employment, vocational control, partnership, education, disposal of land and accommodation , 
access t o publi c facilities , an d s o forth . Complaint s o f breache s ma y b e mad e t o th e 
Commission, an d thos e foun d t o hav e substanc e ar e usuall y settle d b y th e Commission' s 
mediation. Failin g settlement , th e Commissio n ma y brin g proceeding s befor e a  bod y o f a 
judicial character , th e Complaint s Revie w Tribunal . Th e Tribuna l ha s extensiv e power s t o 
grant relie f b y wa y o f mandator y remedia l orders , monetar y compensatio n fo r los s o r 
humiliation and distress, etc. From its decisions there are full right s of appeal on both fact and 
law to the Hig h Court , wher e the proceeding s ar e t o be reheard befor e a  Judge sittin g wit h 
additional members . Finall y ther e i s a  righ t o f appea l b y leav e t o th e Cour t o f Appea l o n 
questions of law. Thus the human rights administrative and adjudicatory machiner y i s linked 
to, and i n the judical aspec t integrate d with , the basic Cour t structur e o f th e state , a pattern 
to be found als o in other field s i n Ne w Zealand . 

No doubt the categories of discrimination are never closed, but the draftsman o f the 199 3 Act 
(I decline to say "draftsperson" ) appear s t o have mad e something no t fa r fro m a  bid i n that 
direction. Anyone in search of a catalogue might care to consult s.21 . Taking into account the 
numerous specific sub-classification s i n a section notable for dotting i's and crossing t's, there 
seem to be more than fifty prohibite d ground s of discrimination . Som e of the phraseology i s 
unexpected, and som e o f th e substance striking : 

"Ethical belief , whic h mean s th e lac k o f a  religiou s belief , whethe r i n respec t o f a 
particular religio n o r religions o r al l religions" 

"Political opinion , whic h include s th e lac k o f a  particula r politica l opinio n o r an y 
political opinion " 

"The presence i n the body o f organisms capabl e o f causing illness" . 

Thus s.2 1 migh t b e calle d i n som e respects , an d withou t depreciatin g it s laudabl e an d 
necessary purpose , discriminatio n fo r th e connoisseur . Bu t s o fa r th e bul k o f complaint s 
apparently relat e to more familiar discriminator y practices , such a s sexual harassment i n the 
workplace o r racial intolerance . For the most par t the Tribunal ha s been able to keep its feet 
on the ground. For instance "robust banter" was found to be not truly insulting to Australians. 
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Perhaps o n th e othe r sid e o f th e lin e wa s th e Tribunal' s findin g o f breache s o f th e Ac t b y 
newspapers carryin g a n advertisemen t offerin g a  positio n a s a  servic e statio n attendant , 
required t o pour petrol , to a "keen Christia n person" . Although the Prime Ministe r of the day 
did no t fai l t o take th e opportunit y o f pronouncin g th e la w t o b e a n ass , he di d s o withou t 
expressly drawin g to the attention o f the people tha t i n this instance wha t wa s involved wa s 
law enacte d b y Parliament . 

The Waitang i Case s 

The presen t visi t t o Sout h Afric a ha s underlined tha t th e Ne w Zealan d experienc e i n recent 
years in dealing with the justiciable claims of an indigenous people may not be without som e 
relevance to the problems awaiting a reconstructed Republic . In the newspaper Business  Day, 
7 Septembe r 1993 , a n articl e fro m Simo n Barbe r i n Washingto n convey s th e view s o f 
consultants an d officer s o f th e Worl d Ban k there ; whil e market s an d propert y right s shoul d 
be fortified, th e status quo  is economically irrational . Instea d of wide-scale , capital-intensive 
white commercia l farms , ther e shoul d be , accordin g t o th e argument , a  shif t toward s 
small-scale farming wit h black smallholders: farm size s not exceeding "wha t one family wit h 
a tractor would comfortably manage" . It is said that no one aside from th e PAC is suggesting 
expropriation bu t that , once th e AN C i s i n power , th e urba n trad e union s an d th e need s of 
unemployed urban youth should not be allowed to monopolise attention. A rural restructurin g 
will b e required . Claim s to lan d bot h genera l an d specifi c wil l hav e to be adjusted. Al l thi s 
for economically rational rather than racially-based reasons. In any event, Mr Nelson Mandela 
is reported a s having promise d tha t privately-owne d lan d an d propert y woul d no t b e seize d 
by a n AN C government. 6 

The Ne w Zealan d analog y canno t b e pressed to o closely . Th e overwhelmin g predominanc e 
of black numbers i n Sout h Afric a contrasts  wit h a  New Zealand situatio n i n which less than 
15 per cent  o f th e populatio n ar e Maori , althoug h thei r growt h rat e i s faster . I t i s i n idea s 
capable o f modificatio n o r development , rathe r tha n imitation , tha t th e Ne w Zealan d 
developments ma y possibly b e helpful . 

The judiciary has a part to play in the just evolution of a diverse yet integrated and functiona l 
society. The following accoun t reflects largely the lessons of sitting in a series of cases in the 
New Zealand Cour t o f Appea l i n which the Cour t was  faced, probably a s never before, with 
the nee d t o adjudicat e fo r a  societ y no w multicultura l -  there  ar e man y from  othe r Sout h 
Pacific Island s o r o f India n o r Chines e extractio n -  and forme d fundamentall y b y the union 
of tw o races , the predominantl y Britis h Europea n an d th e Polynesia n Maori . Whe n w e had 
to confron t thi s tas k virtuall y afres h an d realistically , i t wa s a  fa r cr y from  th e nineteent h 
century colonia l day s when Judges could spea k of the founding Treat y o f Waitang i 184 0 as 
"a praiseworthy devic e to pacify savages " or " a simply nullity" . 

As any adjudication i n the sphere of race relations i s almost sure to be, the answers rendered 
by th e Cour t o f Appea l hav e bee n followe d b y controvers y an d misrepresentation . Th e 
misrepresentation ha s no t bee n confined t o the uninformed ; som e wh o have aspired to , and 
probably deserve , the accolad e o f statesmanshi p hav e bee n driven  t o descend . I n writin g a 
judgment i n this field  on e i s acutel y consciou s o f th e risk  o f misconstruction . One' s word s 
have to be chosen carefully . Still , it is hard fo r anyon e writing abou t a  race relations case to 
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be completel y objective . Wit h academi c lawyers , fo r instance , ingraine d approache s o r pe t 
theories tend to creep in . So it i s that, while recognising tha t there ha s been much admirabl e 
academic and even scholarly writin g on the subject, I  should prefe r thos e seriously intereste d 
in it to read the Court o f Appeal judgments themselves before commentarie s thereon. To date 
the mai n reporte d judgment s ar e New  Zealand Maori  Council  ν  Attorney-General [1987 1 1 
NZLR 641 (the lands case); New Zealand Maori Council ν Attorney-General [1989 ] 2 NZLR 
142 (the forests case ); Tainui Maori Trust Board ν Attorney-General [1989 ] 2 NZLR 513 (the 
coal case);  Te  Runanga  o  Muriwhenua  Inc  ν  Attorney-General  [1990 ] 2  NZL R 64 1 (th e 
fisheries case);  New  Zealand  Maori  Council  ν  Attorney-General  [1992 ] 2  NZL R 37 6 (th e 
broadcasting case); and Te  Runanga o  Wharekauri  Rekohu Inc ν  Attorney-General [1993 ] 2 
NZLR 30 1 (th e sealord case). 

The Treat y o f Waitang i 184 0 wa s mad e betwee n Quee n Victori a (b y he r representative , 
Captain Willia m Hobson ) an d numerous Maor i chiefs (ther e wer e more than 50 0 signatorie s 
eventually). I t i s a  deceptivel y simpl e documen t o f onl y thre e articles , wit h introductor y 
recitals an d a  conclusion . Ther e ar e Englis h an d Maor i versions , whic h d o no t completel y 
tally. The key features ar e that the Queen acquires governance o r sovereignty and the Maoris 
become British subjects, but they are guaranteed the full exclusiv e and undisturbed possessio n 
of thei r Land s and Estates , Forests , Fisherie s an d othe r propertie s s o long a s i t i s their wis h 
and desire t o retain th e same i n their possession . I f they ar e disposed t o alienate, the Crow n 
has an exclusive right o f pre-emption . The Maor i tex t use s "taonga" (treasures ) fo r th e other 
properties, a term whic h ha s been hel d t o embrace th e Maor i language , now under threa t of 
extinction: se e the broadcasting  case. 

Regrettably, ove r th e year s th e pressure s o f colonia l expansio n brough t wit h the m man y 
breaches o f the Treaty , suc h a s acquisition o f land s a t undervalu e o r from Maor i havin g n o 
authority fro m th e trib e t o sell , th e compulsor y takin g o f lan d o r it s seizur e fo r allege d 
rebellion, failur e t o se t asid e promised reserves , use o f trus t lan d fo r othe r purposes , and s o 
forth. The Treaty has always appealed to by Maori complainants as their intended safeguard . 
At times a more cynical attitude to it prevailed on the European side . For long the ascendant 
public polic y wa s integration : throug h intermarriag e an d assimilatio n Maor i distinctivenes s 
was seen as ultimately disappearing . But in much more recent times the emphasis has shifte d 
to the importance o f preservin g a  flourishing Maori identit y an d culture , and to raising thei r 
socio-economic status . 

For long, too, the orthodox view was ascendant that the Treaty was of no legal force o r value, 
unenforceable i n the Court s excep t insofa r a s i t might b e incorporated i n the law by statute . 
A Priv y Counci l decisio n i n 194 1 was  th e highwate r mar k o f tha t approach : Te  Heuheu 
Tukino ν Aotea District  Maori Land Board [1941 ] A C 308 . But that wa s half a  century ago. 
The year s sinc e th e secon d worl d wa r hav e see n a  vas t genera l chang e i n internationa l 
attitudes to the rights o f colonised indigenou s peoples . New Zealand law , like Canadian and 
Australian law, has naturally begun to be evolved against a changed background of values and 
circumstances, and wit h a  changed spirit . Ther e ar e those wh o contend tha t the Treaty mus t 
be seen as the foundation documen t o f Ne w Zealand, not only i n fact a s it undoubtedly was , 
but i n la w also : a  kin d o f grundnorm , a  politica l compac t a s fundamenta l fo r ou r Sout h 
Pacific countr y a s was  Magn a Cart a fo r England . Th e Court s hav e no t ye t ha d t o fac e 
squarely the profound jurisprudentia l question s raised by such contentions; and long may that 
remain th e position . 
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In any event ther e have now been some very significant recognition s of the Treaty by statute. 
Especially notable is the Treaty of Waitangi Act 197 5 and the amending legislation extending 
its scope . Th e Ac t establishe s th e Waitang i Tribunal , wit h a  majorit y o f Maor i members , 
whose functio n i s t o inquir e int o an d mak e recommendatio n t o th e Crow n upo n claim s 
submitted b y Maori . Policies , act s o r omission s o f th e Crown , an d eve n parliamentar y 
legislation a s fa r bac k a s 184 0 ma y b e th e subjec t o f claim s tha t Maori s hav e bee n 
prejudicially affecte d inconsistentl y wit h th e principle s o f th e Treat y o f Waitangi . Fo r th e 
most par t th e Tribunal' s conclusion s ar e recommendator y only , althoug h i n strictl y limite d 
spheres it may make binding orders. In practice, however, it s recommendations have a moral 
force whic h canno t b e an d i s no t ignore d b y th e Governmen t o f th e day . Th e 
recommendations ar e no t necessaril y implemente d in  toto  o r i n th e precis e manne r 
contemplated b y the Tribunal , but the y lea d t o negotiations an d sometime s settlement s o n a 
major scale . The present governmen t ha s embarked o n a  policy o f endeavouring t o settle al l 
outstanding claim s by the end o f the century. Possibl y thi s i s optimistic, but rea l progress i s 
being made , real goodwil l displaye d t o practica l effect . 

In the changes the Court s have had a  formative rol e stemming i n part fro m othe r legislatio n 
recognising th e Treaty . Th e prim e exampl e i s th e State-Owne d Enterprise s Ac t 1986 , a 
measure prompte d b y the prevailing marke t philosoph y an d havin g the immediat e objec t o f 
ensuring th e conduc t o f certai n stat e activitie s o n a  commercia l basis , with th e prospec t o f 
ultimate privatisation. The risk that land and other assets held by the Government migh t pass 
out of public hands and so become unavailable for satisfying Maor i claims led to the insertion 
of a  provision o f wha t wa s to provide profoun d effect . I t i t s . 9 . 

s. 9. Nothing in this Act shal l permit the Crown to act in a manner that i s inconsistent 
with the principles o f th e Treaty o f Waitangi. 

What th e legislator s mean t b y th e "principle s o f th e Treaty " was  not defined ; i t i s doubtfu l 
whether ther e wa s an y clea r concep t i n thei r minds . Necessaril y i t fel l t o th e Court s t o 
interpret th e phrase . The line of case s already cite d hav e turned chiefl y o n it s interpretatio n 
and application.  I n the leading case , the lands case, the analogy o f partnershi p wa s selected 
by the Cour t o f Appea l as a sort of shorthand . The Crown and the Maori are seen as partners 
owing mutua l dutie s o f goo d fait h an d reasonablenes s i n thei r dealings . Th e dutie s o f th e 
Crown extend to providing proper safeguards fo r Maor i claims and remedies for part breaches 
of th e Treaty . Th e dutie s o f th e Maor i includ e reasonabl e co-operatio n an d loyalt y t o th e 
Queen and the state . 

These ma y see m generalities , an d s o the y are , bu t the y hav e ha d soli d an d demonstrabl e 
practical effect . Perhap s th e bes t illustratio n concern s se a fisheries . Th e overfishin g b y 
non-Maori interest s o f traditiona l Maor i fishin g grounds , o n whic h the y ha d depende d fo r 
subsistence, created  a  situatio n unforesee n a t th e tim e o f th e Treaty . Accepte d a s a  livin g 
instrument, th e Treat y ha d t o be applied i n a  way taking int o account the realities o f lif e i n 
present-day Ne w Zealand. I n effect th e Waitangi Tribunal (whic h is not strictly a  Court) and 
the Court s produce d b y thei r decision s a  situatio n i n whic h i t becam e obligator y o n th e 
Government t o provid e fo r Maor i som e reasonabl e shar e o f nationa l fishin g resources . I n 
effect, i n the Sealord case, the Court of Appeal approved a pact or deed of settlement between 
the Government an d leading Maor i negotiators whereby, by purchase of shares in the leading 
fishing company  an d otherwise , th e Governmen t provide d mor e tha n 2 3 per  cent  o f th e 
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fishing quota s for Maori , with a  20 per cent  share o f any new quot a issued i n future. Thi s is 
quite a  spectacular , ye t a  just, result ; for , althoug h the y ha d legitimat e grievance s a s to past 
virtual appropriation o f their fisheries, the Maori people compose les s than 1 5 per cent  of the 
total population . 

Let i t be repeated tha t the foregoing page s about th e Treaty o f Waitangi , like the rest o f this 
paper, ar e n o mor e tha n a  sketch . Th e nex t step s fo r thos e wishin g t o explor e th e subjec t 
further woul d b e to rea d th e decision s t o whic h reference s hav e bee n give n an d th e report s 
issued b y th e Waitang i Tribuna l recordin g th e result s o f it s extensiv e an d continuin g 
investigations. Th e whol e subjec t ma y b e i n a  sens e linke d wit h th e Ne w Zealan d Bil l o f 
Rights Ac t 1990 . I n providin g redres s fo r pas t injustice s th e Waitang i decision s ma y b e 
classified a s a form o f positiv e discriminatio n withi n th e concep t o f s . 19(2 ) of tha t Act . 

My colleagues an d I  have spen t muc h tim e o n Bil l o f Right s an d Treat y o f Waitang i cases . 
It i s stretching an d anxiou s work , callin g I  think fo r effort s t o follo w a n approac h differen t 
from tha t require d in , or sufficien t for , case s i n traditiona l field s o f privat e law . The reward 
to b e foun d i n thes e labour s i s a  sens e o f th e worthwhil e an d probabl y indispensabl e 
contribution tha t th e judiciary an d th e lega l professio n ca n mak e toward s th e evolutio n o f 
more just nationa l an d internationa l societies . 

Endnotes 

1. I n Novembe r 199 3 th e referendu m resulte d i n a  clea r majorit y fo r proportiona l 
representation, a  form o f whic h ("MMP" ) wil l no w b e introduced . 

2. Se e no w TV 3 Networ k Lt d ν  Everead y Ne w Zealan d Lt d [1993 ] 3  NZLR 435 , and 
Television Ne w Zealan d Lt d ν  Prebbl e [1993 ] 3  NZLR 513. 

3. Trollop e dre w a  rather odiou s character,  quit e withou t th e char m o f som e editor s of 
the presen t day , wh o wa s nonetheles s sincer e i n hi s belie f tha t hi s scandalou s 
"revelations" were i n the public interest . On e difficulty wa s that h e had cease d t o be 
able to distinguish trut h fro m falsehood . 

4. Othe r ol d boy s a t th e Colloqui m ar e Lor d Browne-Wilkinson , who , whe n 
Vice-Chancellor, delivere d a n earl y Spycatche r judgmen t i n England ; Presiden t 
Michael Kirby , who wrote the first majorit y judgmen t i n the New South Wales Court 
of Appeal; and Anthony Lester , beside whose record o f arguing the case sixteen times 
my ow n judicial figur e pale s into insignificance . 

5. Th e recen t judgmen t o f thei r Lordship s i n Attorney-Genera l fo r Hon g Kon g ν  Rei d 
contains som e significan t concession s o n thi s point . Thes e ar e valuable , bu t the y 
cannot remov e th e basic problem . 
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6. M r Mandela said that the SADF controlled abou t 40 % of the country's land which the 
ANC woul d ''certainly " us e t o compensate thos e wh o had los t lan d unde r apartheid . 
The prevalenc e o f initial s i n Sout h Africa n politica l discours e -  other example s ar e 
NP, CP, IFP, DP, CP, AZAPO, SACP, TVBC, COSATU, CDOESA, TEC is supposed 
to have led an irreverent commentato r t o suggest tha t the Republic be renamed Sout h 
Acronym. 

195 



ANNEXES 



Concluding statement of the Judicial Colloquium held  in Bangalore, India  from 24-26  February 1988 

BANGALORE PRINCIPLE S 

Chairman's Concludin g Statemen t 

Between 2 4 an d 2 6 Februar y 198 8 ther e wa s convene d i n Bangalore , India , a  hig h leve l judicia l colloquiu m o n th e 
domestic applicatio n o f internationa l huma n right s norms . Th e colloquiu m wa s administere d b y th e Commonwealt h 
Secretariat on behalf o f the Convenor, the Hon Justice Ρ Ν Bhagwati (forme r Chie f Justic e of India) , with the approval of 
the Government o f India , and with assistance from th e Government o f the State of Karnataka , India . 

The participants were: 

Australia Justic e Michael D Kirby, AC, CMG 

India Justic e Ρ Ν Bhagwati -  Convenor 

Justice Μ Ρ Chandrakantaraj Ur s 

Malaysia Tu n Mohamed Salle h Bin Abas 

Mauritius Justic e Rajsoomer Lalla h 

Pakistan Chie f Justice Muhammad Halee m 

Papua New Guine a Deput y Chie f Justic e Mari Kapi 

Sri Lanka Justic e Ρ Ramanathan 

United Kingdom Recorde r Anthony Lester , QC 

United State s of Americ a Judg e Ruth Bader Ginsburg 

Zimbabwe Chie f Justic e Ε Dumbutshena 

There wa s a  comprehensiv e exchang e o f view s an d ful l discussio n o f exper t papers . Th e Conveno r summarise d th e 
discussions in the following paragraphs : 

1. Fundamental huma n rights  an d freedom s ar e inheren t i n al l humankin d an d fin d expressio n i n constitution s an d lega l 
systems throughout the world and in the international human rights instruments . 

2. These international human rights instruments provide important guidance in cases concerning fundamenta l huma n right s 
and freedoms . 

3. There is an impressiv e body o f jurisprudence, both internationa l and national, concerning the interpretation o f particula r 
human right s and freedoms an d then application . This body o f jurisprudence i s o f practica l relevanc e an d value to judges 
and lawyers generally . 

4. I n mos t countrie s whos e lega l system s ar e base d upo n th e commo n law , internationa l convention s ar e no t directl y 
enforceable i n nationa l court s unles s thei r provision s hav e been incorporate d b y legislatio n int o domestic law . However , 
there i s a  growin g tendenc y fo r nationa l court s t o hav e regar d t o these internationa l norm s fo r th e purpose o f decidin g 
cases where the domestic la w -  whether constitutional , statute or common law -  is uncertain or incomplete. 

5. This tendency i s entirely welcom e because i t respects the universality o f fundamenta l huma n right s an d freedom s an d 
the vital role of an independent judiciary i n reconciling the competing claims of individual s and groups of persons with the 
general interests of the community. 

6. Whil e i t i s desirabl e fo r th e norm s containe d i n th e internationa l huma n right s instrument s t o b e stil l mor e widel y 
recognised an d applie d b y nationa l courts , thi s proces s mus t tak e full y int o accoun t loca l laws , traditions , circumstance s 
and needs. 

7. I t i s within th e proper natur e o f th e judicial proces s and well-establishe d judicial function s fo r nationa l court s to have 
regard to international obligation s which a  country undertake s -  whether o r not they have been incorporated int o domestic 
law -  for the purpose of removing ambiguity o r uncertainty fro m nationa l constitutions, legislation or common law. 
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8. However , wher e nationa l la w i s clea r an d inconsisten t wit h th e internationa l obligation s o f th e stat e concerned , i n 
common la w countrie s th e nationa l cour t i s oblige d t o giv e effec t t o nationa l law . I n suc h case s th e cour t shoul d dra w 
such inconsistency t o the attention o f the appropriate authorities since the supremacy o f national law i n no way mitigates a 
breach of an international lega l obligation which i s undertaken b y a country. 

9. I t i s essentia l t o redres s a  situatio n where , b y reaso n o f traditiona l lega l trainin g whic h ha s tende d t o ignor e th e 
international dimension , judge s an d practisin g lawyer s ar e ofte n unawar e o f th e remarkabl e an d comprehensiv e 
developments o f statement s o f internationa l huma n right s norms . Fo r th e practica l implementatio n o f thes e view s i t i s 
desirable t o mak e provisio n fo r appropriat e course s i n universitie s an d colleges , an d fo r lawyer s an d la w enforcemen t 
officials; provisio n i n librarie s o f relevan t materials ; promotio n o f exper t advisor y bodie s knowledgeabl e abou t 
developments i n thi s field ; bette r disseminatio n o f informatio n t o judges, lawyer s an d la w enforcemen t officials ; an d 
meetings for exchanges of relevant information an d experience. 

10. These views ar e expresse d i n recognitio n o f th e fac t tha t judges an d lawyer s hav e a  specia l contributio n t o make in 
administration o f justice in fostering universa l respect for fundamenta l huma n rights and freedoms . 
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Concluding statement of the Judicial Colloquium held  in Harare, Zimbabwe, from 19-22  April 1989 

HARARE DECLARATION O F HUMAN RIGHTS 

1 Betwee n 1 9 an d 2 2 Apri l 198 9 ther e wa s convene d i n Harare , Zimbabwe , a  hig h leve l judicia l colloquiu m o n th e 
domestic applicatio n o f internationa l huma n right s norms. The colloquium followe d a n earlie r meeting held i n Bangalore, 
India i n Februar y 198 8 at whic h th e Bangalor e Principle s wer e formulated . Th e operativ e part s o f th e Principle s ar e an 
annexture to this Statement . 

2 As with the Bangalore colloquium, the meeting i n Harare was administered b y the Commonwealth Secretaria t on behalf 
of the Convenor, the Hon Chief Justice Ε Dumbutshena (Chie f Justice of Zimbabwe) with the approval of the Government 
of Zimbabw e an d wit h assistanc e fro m Th e For d Foundatio n an d Interight s (th e Internationa l Centr e fo r th e Lega l 
Protection of Human Rights). 

3 The colloquium wa s honoured by the attendance a t the first  session o f His Excellency th e Hon R  G Mugabe , President 
of Zimbabwe , wh o opene d th e colloquiu m wit h a  speech i n whic h h e reaffirme d th e commitmen t o f his Governmen t t o 
respect fo r human rights , the independence o f the judiciary, th e rule o f la w an d a  bill o f rights which i s justiciable i n the 
courts. 

4 The participants were: 

Australia 

Botswana 

The Gambia 

Ghana 

India 

Kenya 

Lesotho 

Malawi 

Mauritius 

Nigeria 

Seychelles 

Tanzania 

United Kingdo m 

Zambia 

Zimbabwe 

Justice Μ D Kirby, AC, CMG 

Chief Justic e Ε Livesey Luk e 

Chief Justic e Ε O Ayoola 

Justice J Ν Κ Taylor 

Justice Ρ Ν Bhagwati 

Chief Justice Cecil Η Ε Miller 

Chief Justic e Β Ρ Cullinan 

Chief Justic e F L Makuta 

Justice L Ε Unyolo 

Justice Rajsoomer Lalla h 

Justice A Ademola 

Chief Justic e Ε A Seaton 

Chief Justice F L Nyalali 

Recorder Anthony Lester , QC 

Chief Justic e Α Μ Silungwe 

Chief Justice Enoch Dumbutshena -  Convenor 

Justice A R Gubbay 

Justice Ε W Sansol e 
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5 Th e participant s examine d a  numbe r o f paper s whic h wer e presente d fo r thei r consideration . Thes e include d paper s 
which reviewe d th e development o f internationa l huma n right s norms particularly i n the years since 1945 ; a paper whic h 
examined the domestic application o f the African Charte r o n Human an d Peoples ' Rights ; a paper on personal liberty and 
reasons o f state ; and a  paper o n way s i n whic h judges, i n domesti c jurisdiction, ma y properl y tak e int o accoun t i n their 
daily work the norms of human right s contained i n international instrument s whether universal o r regional. 

6 The participant s pai d especiall y clos e attention t o the provision o f th e African Charte r o n Human an d Peoples ' Rights . 
That Charte r was adopted a s a  regional treat y b y the Organisation o f Africa n Unit y i n 198 1 and entere d int o force o n 21 
October 1986 . At the time of the Harare meeting, 35 African countrie s had ratified o r acceded to the Charter . 

7 Various opinions were expressed by the participants concerning ways of strengthening the implementation of the Charter 
including: 

the interpretation o f the provisions i n the light of the jurisprudence whic h has developed o n similar provisions in 
other international and regional statements of human rights; 

the clarification an d stric t interpretatio n o f som e o f th e provision s whic h ar e derogatin g fro m importan t huma n 
rights; 

enlargement, at an appropriate time, of the machinery provide d by the Charter fo r the consideration of complaint s 
and the provision o f effective remedie s in cases of violation . 

8 In particular the participants noted that : 

the opening recital of the Charter of the United Nations contains a ringing re-affirmation o f 'fait h i n fundamenta l 
human rights , in the dignity and worth of the human person and in the equal rights of men and women' ; 

the Charte r o f th e Organisation o f Africa n Unit y include s reference t o 'freedom , equality , justice an d legitimat e 
aspirations of the African peoples' ; 

the Preambl e t o th e Africa n Charte r o n Huma n an d Peoples ' Right s proclaim s tha t fundamenta l huma n right s 
stem from th e attributes of human beings and that this justifies thei r international protection ; 

the freedom movemen t i n Africa ha s had as a central tenet the total liberation of Africa, th e peoples of which are 
still struggling fo r thei r dignit y an d genuin e independenc e whic h dignit y an d independenc e ca n onl y b e realise d 
fully i f the internationally recognised human rights norms are observed and fully protected ; 

there is a close inter-linkage between civi l and political rights and economic and social rights; neither category of 
human rights  ca n b e full y realise d withou t th e enjoyment o f th e other . Indeed , a s Presiden t Mugab e said a t the 
opening o f th e colloquium : "Th e denia l o f huma n rights  an d fundamenta l freedom s i s no t onl y a n individua l 
tragedy, bu t als o create s condition s o f socia l an d politica l unrest , sowin g seed s o f violenc e an d conflic t withi n 
and between societies and nations." 

9 Th e participant s wer e encourage d i n thei r wor k b y th e declaratio n o f Presiden t Mugab e tha t th e nation s o f Africa , 
having freed themselve s o f colonia l rul e and the derogations fro m respec t fo r huma n rights  involved i n such rule , have a 
particular dut y t o observ e an d respec t th e fundamenta l huma n right s fo r whic h the y hav e sacrifice d s o muc h t o win , 
including th e struggl e agains t racia l discriminatio n i n al l aspects . Th e ultimat e achievemen t o f th e freedo m struggl e i n 
Africa wil l no t b e complet e unti l th e attainmen t throughou t th e continen t o f prope r respec t fo r th e huma n rights  o f 
everyone -  as an example and inspiration to humankind everywhere . In the words of Nelson Mandela, to which Presiden t 
Mugabe drew attention , "You r freedo m an d mine cannot be separated. " 

10 The participants agreed as follows : 

(a) Fundamenta l huma n rights  an d freedom s ar e inheren t i n humankind . I n som e cases , the y ar e expresse d i n th e 
constitutions, legislatio n an d principle s o f commo n la w an d customar y la w o f eac h country . The y ar e als o 
expressed i n customar y internationa l law , internationa l instrument s o n huma n rights  an d i n th e developin g 
international jurisprudence on human rights. 
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(b) Th e coming into force o f the African Charte r on Human and Peoples ' Right s is a step in the ever widening effor t 
of humanit y t o promot e an d protec t fundamenta l huma n right s declare d bot h i n universa l an d regiona l 
instruments. Th e gros s violation s o f huma n right s an d fundamenta l freedom s whic h hav e occurre d aroun d th e 
world i n livin g memor y (an d whic h stil l occur ) provid e th e impetu s i n a  worl d o f diminishin g distance s an d 
growing interdependence , fo r suc h effor t t o provide effectively fo r thei r promotion and protection. 

(c) Bu t fine  statement s i n domesti c law s o r internationa l an d regiona l instrument s ar e no t enough . Rathe r i t i s 
essential t o develo p a  cultur e o f respec t fo r internationall y state d huma n right s norm s whic h see s thes e norm s 
applied i n the domestic law s of al l nations and given ful l effect . The y mus t not be seen a s alien to domestic law 
in national courts . It is in this context that the Principles on the domestic application of internationa l human rights 
norms state d i n Bangalor e i n Februar y 198 8 ar e warml y endorse d b y th e participants . I n particular , the y 
reaffirmed that , subjec t alway s t o an y clearl y applicabl e domesti c la w t o th e contrary , i t i s withi n th e prope r 
nature of the judicial proces s fo r nationa l court s to have regard to internationa l human right s norms -  whether or 
not incorporate d int o domesti c la w an d whethe r o r no t a  countr y i s party t o a  particula r conventio n wher e i t i s 
declaratory o f customar y internationa l la w -  fo r th e purpos e o f resolvin g ambiguit y o r uncertaint y i n nationa l 
constitutions an d legislatio n o r filling gaps i n the common law . The participant s noted man y recen t example s in 
countries o f th e Commonwealt h wher e thi s ha d bee n don e b y court s o f th e highes t authorit y -  includin g i n 
Australia, India , Mauritius, the United Kingdom an d Zimbabwe. 

(d) Ther e i s a particular need to ensure that judges, lawyers , litigants and others are made aware of applicable human 
rights norms -  stated i n international instrument s and otherwise. In this respect the participants endorsed the spirit 
of Articl e 2 5 o f th e Africa n Charter . Unde r tha t Article , state s partie s t o the Charte r hav e th e duty t o promot e 
and ensur e throug h teaching , educatio n an d publication , respec t fo r th e right s an d freedom s (an d correspondin g 
duties) expresse d i n the Charter . The participant s looke d forwar d t o the Commission establishe d b y the Africa n 
Charter developing it s work of promotin g a n awareness o f human rights . The work being done i n this regard by 
the publicatio n o f th e Commonwealth  Law Bulletin,  the Law  Reports  of  the  Commonwealth  and th e Interights 
Bulletin was especiall y welcomed . Bu t t o facilitate th e domestic applicatio n o f internationa l huma n rights norms 
more needed to be done. So much was recognise d i n the Principles stated afte r th e Bangalore colloquium which 
called fo r ne w initiative s i n lega l education , provisio n o f materia l t o librarie s an d bette r disseminatio n o f 
information abou t developments i n this field to judges, lawyer s and law enforcement officer s i n particular. There 
is also a role for non-governmen t organisation s i n these a s in other regards , including the development o f public 
interest litigation . 

(e) A s a  practica l measur e t o carryin g forwar d th e objective s o f th e Principles state d a t Bangalore , th e participant s 
requested tha t th e Lega l Divisio n o f th e Commonwealt h Secretaria t arrang e fo r a  handboo k fo r judge s an d 
lawyers in all parts of the Commonwealth to be produced, containing at least the following : 

the basic texts of the most relevant international and regional human rights instruments; 

a table for ease of reference t o a comparison o f applicable provisions in each instrument; and 

up to date references t o the jurisprudence of international and national courts relevant to the meaning of 
the provisions in such instruments . 

(f) I f th e judges an d lawyer s i n Afric a -  an d indee d o f th e Commonwealt h an d o f th e wide r worl d -  hav e ready 
access to reference materia l o f thi s kind , opportunities wil l be enhanced fo r the principles of internationa l human 
rights norms t o be utilised i n prope r ways by judges an d lawyer s performing thei r dail y work . I n this way, the 
long journey t o universa l respec t o f basi c huma n right s wil l b e advanced . Judge s an d lawyer s hav e a  dut y t o 
familiarise themselve s with the growing internationa l jurisprudence o f human rights. So far a s they may lawfull y 
do so, they have a duty to reflect the basic norms of human rights in the performance o f their duties. 

In this way th e noble words o f internationa l instrument s wil l be translated int o lega l realit y fo r th e benefi t o f th e people 
we serve but also ultimately fo r tha t of people in every land . 

Harare 
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Concluding statement of the Judicial Colloquium held  in Banjul The  Gambia from 7-9  November 1990 

THE BANJUL AFFIRMATION 

1 A high leve l judicial colloquiu m o n th e domesti c applicatio n o f internationa l huma n right s norm s wa s hel d i n Banjul , 
The Gambia , fro m 7  -  9  Novembe r 1990 . I t was th e third i n a  serie s o f judicial colloqui a begu n i n Bangalore , Indi a i n 
February 1988 , followed i n Harare, Zimbabwe i n April 1989 . The Bangalore Principles formulated a t the first colloquium , 
and the Harare Declaration o f Human Rights produced a t the second are annexed to this Statement . 

2 Th e Banju l colloquiu m wa s administere d jointl y b y th e Commonwealt h Secretaria t an d Interight s (th e Internationa l 
Centre for th e Legal Protection o f Human Rights ) on behalf o f the Convenor , th e Hon Ε  Ο Ayoola , Chie f Justic e of The 
Gambia, with the approval o f the Governmen t o f The Gambia an d wit h assistanc e from th e Ford Foundation , th e Danish 
International Development Agency and the British Oversea s Development Agency . 

3 Following an opening address by Chief Justic e Ayoola the colloquium was formally opene d on behalf o f His Excellency 
Alhaji Si r Dawda Kairaba Jawara , President of The Gambia, by the Hon Hassan Β  Jallow, Attorney-General an d Minister 
of Justice. 

4 The participants were: 

Australia 

The Gambia 

Ghana 

India 

Nigeria 

United Kingdom 

Zimbabwe 

Justice Michael D Kirby, AC, CMG 

Chief Justice Ε Ο Ayoola -  Convenor 

Justice Ρ D Anin 

Justice Μ Ε Agidee 

Acting Chief Justice Ν Υ Β Adade 

Justice G L Lamptey 

Justice Μ Abakah 

Justice Y V Chandrachud 

Justice Kayode Eso, CON 

Justice Ρ Nnaemeka-Agu 

Justice A B Wali, OFR 

Justice S U Onu 

Justice A O Ejiwunm i 

Professor U  O Umozurike 

Recorder Anthony Lester , QC 

Justice Enoch Dumbutshen a 

Representatives o f th e Africa n Commissio n o n Huma n an d Peoples ' Rights , th e Commonwealt h Secretariat , th e For d 
Foundation, Interight s and the International Commissio n o f Jurists were also present. 
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5 Ther e wa s a  searchin g exchang e o f view s o n th e wid e rang e o f subject s covere d b y th e variou s papers . There wer e 
papers o n the developmen t o f internationa l huma n right s norms , includin g a  surve y o f th e practic e an d jurisprudence o f 
international and regional supervisory organs ; the domestic application o f internationa l human right s norms in Nigeria; and 
the Africa n Charte r o n Huma n an d Peoples ' Right s an d th e wor k o f th e Africa n Commission . I n additio n ther e wa s an 
account from th e International Commissio n o f Jurist s on international development s on human rights , as well as papers on 
the rol e o f th e judg e i n advancin g huma n right s presentin g th e viewpoint s an d experienc e o f severa l Commonwealt h 
jurisdictions. Interights presented a  study on personal libert y an d reasons of state which examined the relationship between 
international huma n right s norms and domesti c law ; and ther e was a n essay whic h considere d fundamenta l right s i n their 
economic, social and cultural context in India. 

6 The participant s welcome d th e opportunity t o address the issue s i n a  practica l wa y an d to carry forwar d th e Bangalor e 
Principles and the Harare Declaration .  Both documents stoo d a t the core of th e importan t judicial endeavou r inaugurate d 
in Bangalore and were kept clearly in mind throughout the discussions. 

7 Th e Banju l colloquiu m wa s see n a s havin g th e particula r objectiv e o f affordin g Commonwealt h judge s i n th e Wes t 
Africa regio n th e opportunity t o study th e domestic applicatio n o f internationa l huma n right s norms t o constitutiona l an d 
administrative law . I t wa s importan t t o d o thi s o n th e basi s o f a  comparativ e stud y an d a  fre e exchang e o f view s i n 
seeking practical ways to realise the ideals of the international huma n right s standards. The participants were concerned to 
develop fo r Commonwealt h Afric a a  syste m o f justic e havin g commo n applicatio n i n ever y countr y base d o n thei r 
common heritag e of democracy an d the rule of law . The participant s were als o concerned t o includ e non-Commonwealt h 
countries i n Africa i n the process. They recognised the pressing need to include human rights i n legal education, i n formal 
professional teachin g an d othe r training activitie s and t o have wide an d popula r disseminatio n o f informatio n abou t basic 
human rights and freedoms . 

8 Acceptin g i n thei r entiret y th e Bangalor e Principle s an d th e Harar e Declaratio n ,  th e participant s acknowledge d tha t 
fundamental huma n rights and freedoms ar e inherent i n humankind. They were convinced that any truly enlightene d socia l 
order must be based firmly  on respect fo r individua l human rights and freedoms , peoples ' right s and economic and social 
equity. They pledged their commitment and dedication to these goals and principles and decided to issue this Statement of 
Affirmation o f the Bangalore Principles and the Harare Declaration on Human Right s . 

9 They called attention to the need to ensure that judges, lawyers, litigants and others are made aware of applicable human 
rights norms as stated in international instrument s and national constitutions and laws . For the purposes of Articles 25 and 
26 o f th e Africa n Charte r o n Huma n an d Peoples ' Right s th e participant s suggeste d tha t th e Africa n Commissio n o n 
Human Right s should conside r establishin g loca l association s i n eac h membe r stat e t o facilitate th e process o f educatio n 
and training and dissemination o f human rights information . 

10 The importance o f complet e judicial independenc e wa s underlined, a s well a s th e complete independenc e o f th e lega l 
profession. Th e colloquiu m als o emphasise d tha t i t i s essentia l fo r ther e t o be rea l an d effectiv e acces s to th e ordinary 
courts fo r th e determination o f crimina l charge s and civi l rights and obligation s by du e process of law . These safeguard s 
are necessary i f th e rul e o f th e la w i s to be meaningful , an d i f th e la w i s t o be o f practica l valu e t o ordinar y me n an d 
women. 

11 The participants urged closer link s and cooperation acros s national frontier s b y the judiciary o f Commonwealt h Afric a 
on th e interpretatio n an d applicatio n o f huma n rights  law . I n particula r the y calle d fo r effectiv e arrangement s fo r th e 
publication an d exchange of judgments, articles and othe r informatio n an d wher e appropriate the use of specia l expertise . 
They believe d als o tha t thes e link s an d cooperatio n shoul d includ e non-Commonwealt h Africa n jurisdictions , man y o f 
which ar e als o concerne d wit h upholdin g an d promotin g huma n right s an d wit h attainin g th e objective s o f th e Africa n 
Charter. 
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12 Adequate resource s o f wa y o f librar y stock s an d othe r materia l shoul d urgentl y b e mad e availabl e fo r al l judges fo r 
their information an d assistance and by wa y of disseminatio n an d teaching o f internationa l huma n right s law . They noted 
in this respect an d full y endorse d th e proposal s mad e i n th e Harar e Declaratio n fo r th e preparatio n an d disseminatio n o f 
human rights material. 

13 The participants recognised th e need t o adopt a generous approac h t o the matter o f lega l standing i n public la w cases, 
while ensuring tha t the courts are not overwhelmed wit h frivolou s o r hopeless cases . They als o considered tha t the courts 
would be assisted b y wel l focusse d amicus  curiae submissions fro m independen t non-governmenta l organisations , such as 
Interights, in novel and important cases where international comparative law and practice might be relevant. 

14 Nationa l law s shoul d enabl e non-governmenta l organisation s an d exper t advocate s (whethe r loca l o r otherwise ) t o 
provide specialist lega l advice, assistance and representation i n important cases of public interest . 

15 I t wa s agree d tha t i t i s essentia l fo r th e exception s an d derogation s containe d i n th e Africa n Charte r t o b e strictl y 
construed, includin g a n interpretatio n o f "law " whic h reject s arbitrar y o r unreasonabl e "laws " i n Chapte r 1  of th e 
Charter. Otherwis e thes e exception s an d derogation s woul d destro y th e ver y principle s guaranteein g fundamenta l huma n 
rights and freedoms . 

16 They expresse d thei r belie f tha t th e time may have come fo r a n independen t Africa n Cour t o n Huma n Rights , whose 
decisions would be binding. 

Banjul 

The Gambia 

9 November 1990 
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Concluding statement of the Judicial Colloquium held  in Abuja Nigeria  from 9-12  December 1991 

ABUJA CONFIRMATION 
of the Domestic Application o f Human Right s Norms 

1 Betwee n 9  an d 1 2 Decembe r 199 1 ther e wa s convene d i n Abuja , Nigeria , a  hig h leve l judicia l colloquiu m o n th e 
domestic applicatio n o f internationa l huma n right s norms . The colloquiu m followe d earlie r meeting s hel d i n Bangalore , 
India in February 1988 , Harare, Zimbabwe in April 198 9 and Banjul , The Gambia i n November 1990 . The operative parts 
of th e principle s accepte d i n Bangalor e (th e Bangalor e Principles) , affirme d an d reaffirme d i n Harar e an d Banju l ar e 
annexed to this Statement. Once again, they were confirmed b y all the participants i n Abuja . 

2 Th e Abuj a colloquiu m was , alik e wit h th e Bangalore , Harar e an d Banju l meetings , administere d jointl y b y th e 
Commonwealth Secretaria t and Interight s (the International Centre for the Legal Protection of Human Rights) on behalf of 
the Convenor, the Hon Justice Mohammed Bello , CON, Chief Justic e of Nigeria , with the approval of the Government of 
Nigeria and with assistance from th e Ford Foundation . 

3 Following opening addresses by Chie f Justic e Bello and o n behalf o f Princ e the Hon Bola Ajibola , SAN , KBE, and an 
address o f welcom e by th e Hon the Minister o f th e Federal Capita l Territory, Abuja , Major-Genera l Muhammad u Gard o 
Nasko, FSS, PSC, MNI, the colloquium wa s opened i n the name of the Vice President of the Federal Republic of Nigeria, 
His Excellenc y Admira l Augustu s Akhom u (rtd) , PSC , FSS , MNI. A messag e o f greetin g an d encouragemen t wa s read 
from th e Commonwealth Secretary-General , Chief Emeka Anyaoku, CON. 

4 The participants in the Abuja colloquiu m were: 

Australia Justic e Michael D Kirby, AC, CMG 

Brazil Justic e Celio Borj a 

European Court of Human Right s 

President Rolv Ryssdal 

The Gambia Chie f Justice Ε O Ayoola 

Ghana Chie f Justic e Ρ Ε Archer 

India Justic e Ρ Ν Bhagwati 

Nigeria Chie f Justic e Mohammed Bello , CON -  Convenor 

Justice A G Karibi-Whyte, Justice of the Supreme Court 

Justice Ρ Nnaemeka-Agu, Justice of the Supreme Court 

Justice Aloma Mukhtar, Justice of the Court of Appeal 

Justice Niki Tobi, Justice of the Court of Appea l 

Chief Judg e Μ Β Belgore, Federal High Court 

Acting Chief Judg e Ε A Ojuolape, Ondo State 

Chief Judg e Μ U Usoro, Akwa-Ibom Stat e 

Chief Judg e L A Ayorinde, Lagos State 

Chief Judg e Τ A Oyeyipo, Kwara Stat e 

Chief Judg e Κ Μ Kolo, Borno State 

Chief Judge G I  Uloko, Plateau Stat e 

Chief Judg e I B Delano, Ogun State 

Chief Judg e S U Minjibir, Kan o State 
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Chief Judg e S Ε J Ecoma, Cross-River Stat e 

Judge R Η Cudjoe, High Court of Justice, Kaduna Stat e 

Chief Judg e A Idoko , Benue State 

Acting Chief Judg e Τ A A Ayorinde, Oyo State 

Judge A N Maidoh, Delta Stat e 

Chief Judg e F I  E Ukattah, Abia Stat e 

Judge Μ Ο Nweje, Anambra Stat e 

Chief Judge S S Darazo, Bauchi Stat e 

Judge A C Orah, High Court of Justice , Enugu Stat e 

Chief Judge A O Apara, Osun Stat e 

Acting Chief Judg e Tijjani Abubakar , Jigawa Stat e 

Acting Chief Judg e Mahmud Mohammed, Taraba Stat e 

Chief Judg e Ibrahim Umar , Kebbi Stat e 

Chief Judg e Μ D Saleh, Federal Capita l Territory 

Abdulkadir Orire , Grand Kadi of Kwara Stat e 

President Y  Yakubu, Customary Cour t of Appeal, Plateau Stat e 

Judge R Ν Ukeje, Federal High Court , Jos 

Judge A O Ige , High Court of Justice , Oyo 

Judge Ε Ε Arikpo, High Cour t of Justice, Cross-River Stat e 

Justice Kayode Eso, CON, Supreme Court (rtd ) 

Professor U  O Umozurike , Member, African Commissio n on Human and Peoples' Right s 

Sierra Leone Chie f Justice S Μ F Kutubu 

United Kingdom Recorder Anthony Lester , QC 

United State s of America 

Judge Nathaniel R Jones 

Zimbabwe Justic e Enoch Dumbutshen a 

5 The participants had before the m a  number o f paper s which wer e presented fo r thei r stud y an d critical attention . These 
papers examine d th e developin g bod y o f internationa l huma n right s jurisprudence , wit h particula r emphasi s o n th e 
application o f th e Internationa l Covenant s o n Civi l an d Politica l Right s and on Economi c Socia l an d Cultura l Rights , the 
European Conventio n o n Huma n Rights , an d th e Africa n Charte r o n Huma n an d Peoples ' Rights . They note d tha t th e 
principles containe d i n thes e instrument s enshrin e genera l principle s o f customar y internationa l la w o f universa l 
application. 

6 Th e participants als o heard ora l presentation s o n th e operation o f th e Africa n Charte r o n Human an d Peoples ' Right s 
and th e European Conventio n o n Huma n Rights . The review o f th e operatio n o f th e Charte r wa s le d by Professo r U  O 
Umozurike (Nigeria) , immediate pas t Chairma n o f th e African Commissio n o n Huma n an d Peoples ' Rights . The revie w 
of the jurisprudence which has been developed by and under the European Cour t of Human Rights was led by the Court's 
President, the Hon Justice Rolv Ryssdal . This was the first occasion i n the series of judicial colloquia tha t the participants 
have ha d th e benefi t o f th e participatio n o f a  membe r o f th e Europea n Cour t o f Huma n Rights , th e jurisprudentia l 
influence o f whic h no w extend s fa r beyon d Europe . Also participatin g fo r th e first  time i n the Abuja colloquiu m wa s a 
Judge from th e civil law tradition, The Hon Justice Celio Borja (Brazil) . 
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7 The remaining sessions wer e spent discussing paper s presented a s well as contributions made by judges from Australia , 
The Gambia, India , Nigeria, Sierr a Leone , the United Kingdom, the United State s of America and Zimbabwe. 

The international and nationa l context s 

8 Th e participant s wer e keenl y awar e o f th e remarkabl e internationa l an d nationa l context s i n whic h thei r deliberation s 
were taking place , affecting th e internationa l community , th e Commonwealth o f Nations , Africa an d specificall y th e host 
country, Nigeria . 

9 I n the world communit y th e processe s o f globalisation , stimulate d b y technology , continue s apace . But i t i s now taking 
place i n a  rapidl y changin g internationa l politica l context , reflecte d mos t visibl y i n th e en d o f th e Col d War , th e rapi d 
political an d lega l change s i n Centra l an d Easter n Europe , an d th e Sovie t Union , accompanie d b y th e declin e o f 
totalitarianism, an d moves to strengthen th e United Nation s Organisation an d it s commitment to the furtherance o f human 
rights protection. 

10 In the Commonwealth o f Nations , the gradua l dismantlin g o f th e apartheid regim e i n Sout h Afric a an d th e inevitabl e 
moves toward s freedo m an d democrac y i n tha t country , an d popula r pressure s acros s Africa , hav e stimulate d renewe d 
attention b y Commonwealt h Head s o f Governmen t t o th e issue s o f huma n right s i n th e Commonwealth mor e generally . 
This wa s reflecte d i n th e closin g statemen t o f th e Commonwealt h Head s o f Governmen t Meetin g i n Harar e i n Octobe r 
1991, wit h it s particula r emphasi s o n democracy , huma n rights , accountabl e government , independenc e o f th e judiciary 
and the rule of law . 

11 In Africa , recen t politica l an d lega l change s provide d a n encouragin g contex t fo r th e Abuja colloquium . The peacefu l 
change of government i n Zambia, the abandonment of the single party state announced i n Kenya, and the changes in South 
Africa creatin g the prospect o f majorit y rule , all reflect th e movement i n Africa toda y towards democracy an d respect fo r 
human rights and the primacy o f the rule of law. 

12 I n Nigeria , th e participant s carefull y note d th e step s bein g take n toward s th e restoratio n o f civilia n democrati c 
government by the end of 1992 . 

13 Judges have a  key role to play i n the renewal i n countries in all parts of the world o f principle s o f democracy , human 
rights an d th e rul e o f la w -  t o d o justice t o everyon e withi n thei r jurisdiction b y du e proces s o f law . I t wa s wit h thi s 
consciousness of the importance of the role of the independent judiciary, especially a t this point of time in history, that the 
participants in this colloquium approache d the subject matte r of their work. 

The legitimacy of judicial interpretatio n 

14 The participant s reaffirme d th e principle s state d i n Bangalore , amplifie d i n Harare , an d affirme d i n Banjul . Thes e 
principles reflec t th e universalit y o f huma n right s -  inheren t i n humankin d -  an d th e vita l dutie s o f th e independen t 
judiciary i n interpreting an d applying national constitutions and laws in the light of those principles. This process involves 
the application o f well-establishe d principle s o f judicial interpretation . Wher e the common la w i s developing , o r where a 
constitutional o r statutor y provisio n leave s scop e fo r judicia l interpretation , th e court s traditionall y hav e ha d regar d t o 
international human rights norms, as aids to interpretation an d widely accepted sources of moral standards. This process is 
all the more necessary wher e a national Bill of Rights i s inspired by international human rights instruments (a s in the case 
in man y Commonwealt h Africa n countries , includin g Nigeria) . Obviousl y th e judiciar y canno t mak e a n illegitimat e 
intrusion int o purel y legislativ e o r executiv e functions ; bu t th e us e o f internationa l huma n rights  norm s a s a n ai d t o 
construction and a source of accepted moral standards involves no such intrusion . 

15 The participants recognised that , a s befits a  community o f individual s answering onl y to the law and their conscience, 
different judge s ma y perceiv e i n different way s the choice available t o them i n particula r case s -  whether i n interpretin g 
constitutional o r legislativ e provisions , o r i n developin g th e commo n law . Wha t t o on e judg e ma y see m clea r an d 
unambiguous ma y t o anothe r see m unclea r o r ambiguou s an d suc h a s t o requir e a  choic e betwee n competin g 
interpretations. I t i s i n suc h a  situatio n tha t th e internationa l huma n right s norms provid e useful guidanc e i n makin g the 
choice. Th e Bangalor e Principle s d o n o mor e tha n cal l t o th e judge's notic e th e nee d t o mak e relevan t choice s i n a 
principled way. 
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Personal liberty , access to justice, and the rule of law 

16 During th e course o f discussion , th e participant s calle d particula r attentio n t o the paramount importanc e o f preservin g 
habeas corpus, and effective acces s t o counsel an d to bail ; of ensurin g fai r an d publi c trial s within a  reasonabl e time by 
independent an d impartia l court s an d tribunal s establishe d b y law ; o f respectin g th e presumptio n o f innocence ; o f 
prohibiting arbitrary detentio n o r imprisonmen t withou t trial , and al l form s o f torture and inhuma n o r degrading treatmen t 
or punishment ; an d o f implementin g th e human e treatmen t o f prisoner s i n accordanc e wit h Unite d Nation s minimu m 
standards. 

Confirmation o f Bangalore Principle s 

17 Having regard t o the central plac e and importanc e o f th e Bangalor e Principles , the Harare Declaration an d the Banju l 
Affirmation, th e participants in the Abuja colloquiu m issue d this Statement i n confirmation o f the Bangalore Principles, as 
developed i n the Harare Declaration an d the Banjul Affirmation , an d noted as follows : 

(i) in the legal systems of the Commonwealth, internationa l human right s norms appearing i n international treatie s are not, 
as such , par t o f th e domestic law , unless an d unti l they ar e specifically incorporate d b y national legislation ; for example , 
the Africa n Charte r o f Huma n an d Peoples ' Right s i s no t ye t par t o f th e nationa l law s o f Nigeri a becaus e th e Africa n 
Charter on Human and Peoples ' Right s (Ratification an d Enforcement) Ac t 198 3 has not been brought into force ; 

(ii) th e genera l principle s o f internationa l huma n right s instrument s ar e relevan t t o the interpretatio n o f nationa l Bill s of 
Rights and laws , where choices have to be made between competin g interest s in the discharge of the judicial function ; 

(iii) there is an impressive body of case law which affords usefu l guidanc e to the national courts -  notably ,  the judgments 
and decision s o f th e Europea n Cour t an d Commissio n o f Huma n Rights , th e judgments an d advisor y opinion s o f th e 
Inter-American Cour t o f Huma n Rights , an d decision s an d genera l comment s o f th e Unite d Nation s Huma n Right s 
Committee. There i s also an importan t body o f comparativ e constitutiona l law , fo r example , fro m th e Suprem e Court s of 
Commonwealth jurisdictions . Thi s i s als o a n are a i n whic h resor t ca n b e ha d t o th e writing s o f eminen t scholar s an d 
jurists. 

Practical measures of implementatio n 

18 Th e participants , a s i n earlie r colloquia , acknowledge d practica l need s fo r th e effectiv e implementatio n o f th e 
Bangalore Principles in the day to day discharge of their judicial function , whic h include the following : 

(a) th e need t o protec t an d strengthe n th e independence , impartialit y an d authorit y o f the judiciary, both collectivel y 
and individually ; noting with satisfaction th e establishment b y the International Commissio n o f Jurist s in Geneva 
of th e Centr e fo r th e Independenc e o f Judge s an d Lawyer s (CIJL) , an d th e establishmen t b y th e Genera l 
Assembly o f the United Nations of the Basic Principles on the Independence of the Judiciary 1985 ; 

(b) th e need to protect and strengthen the independence of the legal profession, an d the highest standards of integrit y 
and professionalism i n the practice of law; 

(c) th e need to avoid any undue delay i n the adjudication o f human rights cases; 

(d) th e need to provide judges an d lawyer s with th e basic text s o f th e main internationa l an d regiona l human rights 
instruments; 

(e) th e nee d t o provid e judge s an d lawyer s wit h up-to-dat e informatio n abou t th e jurisprudenc e o f th e majo r 
international, regional and national courts, tribunals and decision-making and standard-setting authorities ; 

(0 th e nee d fo r programme s o f continuin g judicia l studie s an d professiona l lega l trainin g i n internationa l an d 
comparative human rights jurisprudence; 

(g) th e need fo r course s i n la w school s an d othe r institution s o f learnin g t o educat e the next generatio n o f judges, 
legislators, administrators and lawyers in human rights jurisprudence; 

(h) th e need to ensure effective acces s to justice by providing adequate funds fo r the proper functioning o f the courts, 
and adequate legal aid, advice and assistance for people who cannot otherwise obtain legal services; 
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(i) th e nee d t o enabl e independen t non-governmenta l organisation s t o provid e amicus  curiae  briefs , an d othe r 
specialist lega l advice, assistance and representation i n important cases involving human rights issues; 

(j) th e nee d t o establis h a n independen t Africa n Cour t o f Huma n Right s wit h jurisdictio n ove r inter-stat e an d 
individual cases , and with the power to give binding judgments; and 

(k) th e nee d fo r furthe r Commonwealt h initiative s an d suppor t fo r th e effectiv e implementatio n o f th e Bangalor e 
Principles in each of these respects. 

Commonwealth Judicia l Human Right s Associatio n 

19 The participants resolved t o establish, as a  further practica l ste p in communicating informatio n abou t internationa l and 
comparative human rights law to judges and lawyers and non-governmental organisations , an informal bod y -  to be known 
as th e Commonwealt h Judicia l Huma n Right s Associatio n (CJHRA) . The Associatio n wil l include , i f the y s o wish , al l 
judges wh o have participate d i n th e serie s o f colloqui a i n Bangalore , Harare , Banju l an d Abuj a (includin g judges fro m 
outside the Commonwealth). I t will be open to other judges to join the Association. 

20 Member s wil l sen d t o Interight s i n Londo n publishe d judgment s i n whic h the y o r thei r colleague s hav e applie d o r 
otherwise mad e us e o f internationa l an d comparativ e huma n right s norms . Th e participant s reques t Interights , i n 
co-operation wit h th e Commonwealt h Secretariat , t o obtai n th e necessar y resource s t o ac t a s a  clearing-hous e o f 
information o n thes e subject s fo r th e Association , an d t o publish practica l digest s o f huma n right s decision s fo r us e by 
judges, lawyers, public authorities and non-governmental organisations . 
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BALLIOL STATEMENT OF 1992 

1 Durin g th e pas t fiv e year s an importan t serie s o f judicia l colloqui a hav e take n plac e concerne d 
with th e applicatio n withi n nationa l lega l system s o f internationa l huma n right s norms . Th e 
meetings have been held under the auspices of the Commonwealth Secretaria t and Interights (the 
International Centr e fo r th e Lega l Protectio n o f Huma n Rights) . The participant s hav e include d 
judges fro m variou s countrie s o f th e Commonwealth , togethe r wit h participant s fro m commo n 
law countrie s outsid e th e Commonwealth , fro m countrie s o f th e civi l la w tradition , an d fro m 
international courts and other fora concerned with the legal protection of human rights. 

2 Th e fifth meetin g in the series took place at Balliol College , Oxfor d University , between  2 1 and 
23 September 1992 . It was convened b y th e Lor d Chancello r (th e Rt . Hon. th e Lord Macka y o f 
Clashfern). Th e Lor d Chancello r an d Lor d Browne-Wilkinso n chaire d th e proceedings . A s i n 
earlier colloquia , th e Commonwealth Secretaria t an d Interight s organise d th e gathering with th e 
generous assistance of the Ford Foundation . The participant s expressed thei r appreciation fo r th e 
efficient preparatio n and administration of the conference. The participants were: 

Australia 

Bangladesh 

European Court 
of Human Rights 

Hong Kong 
Republic of Hungary 

Republic of Ireland 

Jamaica 

Mauritius 

New Zealand 

Nigeria 

Pakistan 

Papua New Guinea 

South Africa 

Sri Lanka 

Tanzania 

Hon Justice Michael Kirby, AC, CMG, President, Cour t of Appeal of New 
South Wales 

Hon Justice Μ Η Rahman, Justice of the Supreme Court 

Hon Rolv Ryssdal, President** 

Hon Justice Patrick Chan, Justice of the Supreme Court 
Hon Justice Dr Laszlo Solyom, President, Constitutional Court 

Hon Justice Niall McCarthy, Justice of the Supreme Court 

Hon Justice Edward Zacca, OJ, Chief Justice 

Hon Justice Rajsoome r Lallah , Senior Puisne Judge of the Supreme Court 
and Member of the United Nations Human Rights Committee 

The Rt Hon Sir Robin Cooke, KBE, President, Court of Appeal 

Hon Justice Mohammed Bello, CON, Chief Justice of Nigeria 

Hon Justice Ρ Nnaemeka-Agu, Justice of the Supreme Court 

Hon Justice Muhammad Afeal Zullah, Chief Justice 

Hon Justice Kubulan Los, Justice of the Supreme Court 

Hon Justice Ismail Mahomed, Justice of the Supreme Court of South Africa 
and of Namibia, President of the Court of Appeal of Lesotho 

Hon Justice Mark Fernando, Justice of the Supreme Court 

Hon Justice Augustino S L Ramadhani, Justice of Appeal 
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United Kingdom Th e Rt Hon The Lord Mackay of Clashfern, The Lord Chancellor* * 

The Rt Hon The Lord Templeman, Lord of Appeal in Ordinary** 

The Rt Hon The Lord Browne-Wilkinson, Lord of Appeal in Ordinary 

The Rt Hon Lord Justice Balcombe, Lord Justice of Appeal 

The Hon Lord MacLean, Judge of the High Court of Scotland 

The Hon Mr Justice Campbell, Judge of the High Court of Justice, Northern 
Ireland 

United States of 
America 

Zambia 

Zimbabwe 

Others 

The Hon Mr Justice Otton, Judge of the High Court of Justice 

Hon Judge Louis Η Pollak, Judge of the United States District Court 
(3rd circuit) 

Hon Justice A R Lawrence, Justice of the Supreme Cour t 

Hon Justice A Gubbay, Chief Justice 

Hon Justice Ρ  Ν Bhagwati, Former Chief Justice of India 

Hon Justic e Enoc h Dumbutshena , Forme r Chie f Justic e o f Zimbabw e an d 
Justice of Appeal for Namibi a 

The R t Ho n Justic e Telfor d Georges , PC , Member , Judicia l Committe e o f 
the Priv y Counci l an d forme r Chie f Justic e o f Th e Bahamas , Tanzania an d 
Zimbabwe 

Mr Recorder Anthony Lester , QC 

Professor Rosaly n Higgins , QC , Membe r o f th e Unite d Nation s Huma n 
Rights Committee 

3 Th e participant s reaffirme d th e genera l principle s state d a t th e conclusio n o f th e Commonwealt h 
judicial colloqui m i n Bangalore , India , i n 1988 , as develope d b y subsequen t colloqui a i n Harare , 
Zimbabwe, i n 1989 , in Banjul , Th e Gambia , i n 1990 , and i n Abuja , Nigeria , i n 1991. 

4 Th e genera l principle s enunciate d i n th e colloqui a reflec t th e universalit y o f huma n right s -
inherent i n humankin d -  an d th e vita l dut y o f a n independen t an d impartia l judiciar y i n 
interpreting an d applyin g nationa l constitutions , ordinar y legislation , an d th e commo n la w i n th e 
light o f thos e principles . These genera l principle s ar e applicabl e i n al l countrie s bu t th e mean s b y 
which the y become applicabl e ma y differ . 

5 Th e internationa l huma n right s instrument s an d thei r developin g jurisprudenc e enshrin e value s 
and principle s lon g recognised b y th e common law . These internationa l instrument s hav e inspire d 
many o f th e constitutiona l guarantee s o f fundamenta l right s an d freedom s withi n an d beyon d th e 
Commonwealth. The y shoul d b e interprete d wit h th e generosit y appropriat e t o charter s o f 
freedom. The y reflec t internationa l la w an d principl e an d ar e o f particula r importanc e a s aid s t o 
interpretation an d i n helpin g court s t o mak e choice s betwee n competin g interests . Whils t no t al l 
rights ar e justiciable i n themselves , bot h civi l an d politica l right s an d economi c an d socia l rights 
are integra l an d complementar y part s o f on e coheren t syste m o f globa l huma n rights . They serv e 
as vita l point s o f referenc e fo r judge s a s the y develo p th e commo n la w an d mak e th e choice s 
which i t i s their responsibilit y t o make i n a free an d democrati c society . 
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6 I n democratic societies fundamenta l huma n right s and freedoms ar e more than pape r aspirations . 
They for m par t o f th e law . An d i t i s th e specia l provinc e o f judge s t o se e t o i t tha t th e law' s 
undertakings ar e realise d i n th e dail y lif e o f th e people . I n a  societ y rule d b y law , al l publi c 
institutions an d official s mus t ac t i n accordanc e wit h th e law . Th e judge s bea r particula r 
responsibility fo r ensurin g tha t al l branches of government -  the legislature and the executive, a s 
well as the judiciary itsel f -  conform t o the legal principles of a  free society . Judicial revie w and 
effective acces s to courts are indispensable , no t only i n norma l times , but also during periods of 
public emergency threatenin g th e lif e o f th e nation . I t i s a t suc h time s tha t fundamenta l huma n 
rights are most a t ris k an d when court s mus t b e especially vigilan t i n thei r protection . I t i s vital 
that th e court s should ensur e tha t emergenc y power s be exercised , i f a t all , onl y t o th e extent , 
and for the limited time, demonstrated t o be necessary . 

7 Th e Ballio l conferenc e wa s th e firs t o f thes e colloqui a i n whic h judge s fro m th e Republi c o f 
Ireland and from Norther n Ireland participated . I t is hoped tha t the commitments t o human right s 
embodied i n th e domestic law s and internationa l instrument s bindin g upo n th e United Kingdo m 
and th e Republi c o f Ireland , whic h right s ar e protecte d b y th e court s o f bot h countries , ma y 
contribute to promoting a swift and enduring resolution of current problems. 

8 Th e Chie f Justic e o f Pakista n dre w attentio n t o th e statement mad e i n th e Bangalor e Principle s 
that it is necessary t o take fully int o account loca l laws , traditions, circumstances an d needs . H e 
emphasised tha t internationa l huma n right s norm s coul d not , i n hi s view , overrid e nationa l 
constitutional standards . 

9 Th e participant s expresse d th e hop e tha t th e Commonwealt h Secretaria t wil l provid e withi n it s 
human rights programmes the resources necessary t o service the Commonwealth Judicia l Huma n 
Rights Association, i n collaboration wit h Interights , as recommended b y th e colloquium hel d in 
Abuja, Nigeria . Th e participants attac h th e highes t importanc e t o disseminating t o the judiciary 
and othe r lawyers , bot h withi n th e Commonwealt h an d beyond , knowledg e abou t th e huma n 
rights norms o f internationa l law , th e jurisprudence o f internationa l an d regiona l huma n right s 
bodies, and the decisions of courts throughout the Commonwealth. Th e urgent necessity remain s 
today, a s i t was expresse d t o be a t Bangalor e an d a t th e colloqui a hel d since , t o bring th e fin e 
principles o f fundamenta l huma n right s expresse d i n th e foregoin g source s int o th e dail y 
consciousness an d activit y o f court s an d publi c official s alike . I n thi s way a  globa l cultur e o f 
respect fo r huma n right s ca n b e fostered , wit h th e Commonwealt h properl y a t th e forefront , a s 
befits it s high ideals. 

Balliol College 
Oxford 
23 September 1992 

The Lor d Chancello r an d Th e Lor d Templema n wer e presen t onl y o n 2 1 Septembe r 1992 ; Presiden t 
Ryssdal only on 21 and 22 September 1992. 
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In Memory of Justice Walter Tarnopolsky 

by Michael Kirby 

For the second tim e the participants i n a judicial colloquiu m i n the Bangalore Serie s had no 
sooner returned hom e but they learned o f the death o f one of thei r number . 

Justice Walte r Tarnopolsky wa s a leading participant i n the Bloemfontein meeting . H e died 
on 1 5 September 1993 , just te n days afte r th e Bloemfontein Statemen t wa s adopted . 

Justice Tarnopolsky had been a member of the Ontario Court of Appea l since 1983 . H e was 
a leading jurist of his own country, Canada. Hi s proud association with his ethnic origins in 
The Ukrain e ha d recentl y bee n calle d upo n as , unexpectedly , tha t countr y gaine d 
independence from the Soviet Union, and moved to establish a constitutional and rule of law 
society fo r itself . 

Walter Tarnopolsky was born of Ukrainian immigrant parents, in a small farming communit y 
in Saskatchewan . H e grew up on a  wheat farm . Hi s father spok e littl e English . However , 
he was  ambitiou s fo r th e educatio n o f hi s son , wh o earne d hi s primar y degree s a t th e 
University of Saskatchewan, with post-graduate degrees from Columbia University, New York 
and the London Schoo l o f Economics . 
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Justice Tarnopolsk y wa s a  leader o f th e Canadia n developmen t o f human right s law . Afte r 
gaining hi s qualification s h e wen t o n t o teac h la w a t th e Universit y o f Saskatchewan , th e 
famous Osgood e Hal l La w Schoo l i n Toronto , an d th e Universit y o f Windsor . I n 198 0 he 
was appointed Directo r o f th e Huma n Right s Centr e o f th e Universit y o f Ottawa . H e held 
that pos t unti l his judicial appointment . I n that post , he wrote commentaries on the new, and 
developing, Canadian la w o f huma n rights . Thes e interest s took hi m t o the Unite d Nation s 
Human Right s Committee , between 197 7 and 1983 . 

He ha d man y othe r appointment s an d distinctions . Bu t thes e ar e th e externalities . I  had 
known him for seven years . W e met at conferences, i n human rights circles, and in activities 
of the Internationa l Commissio n o f Jurists , which we both supported . I  was looking forwar d 
to his visi t t o Australia , wher e h e was to come a t the invitatio n o f the Ukrainian-Australia n 
Lawyers' Association . H e wa s a n intens e man , deepl y committe d t o th e caus e o f equa l 
opportunity. Fo r him , this wa s no laughing matter . 

The participant s a t Bloemfontei n fel t th e dee p well s o f conviction , an d th e year s o f 
dedication, behin d hi s interventio n i n thei r session . H e wa s abl e t o dra w upo n decade s o f 
reflection, an d h e gav e a  lo t o f hi s experience , generousl y an d willingly , t o hi s ne w Sout h 
African friends . Whe n I  left hi m to return hom e he was looking forward t o seeing briefly th e 
beauties of nature in South Africa. I  sat with him often durin g the lunches and dinners of the 
Colloquium fo r w e were kindre d spirits . 

Walter Tarnopolsk y wa s a  dedicated champio n o f human rights . I  can stil l se e him, serious 
and intelligent , studyin g hi s papers, and listenin g attentivel y t o his colleagues for som e new 
insight. W e wil l mis s him. Bu t hi s work an d exampl e liv e on . 

216 




	Cover
	Title Page
	Copyright Page
	Contents
	Preface
	The Bloemfontein Statement
	Participants
	Papers
	Race and Sex Discrimination in English Law
	Non-discrimination in International Human Rights Law
	Discrimination and the African Charter on Human and Peoples Rights
	Racial Discrimination and Freedom of Expression in the United States
	Discrimination - The Australian Response
	Discrimination and Equality Rights in Canada
	Freedom of Expression
	Freedom of Expression: An English Perspective
	Freedom of Expression
	Freedom of Expression and of the Press and the African Charter
	Freedom of Expression in Canada
	Freedom of Expression - Some Recent Australia Developments
	A Sketch from the Blue Train - Non-Discrimination and Freedom of Expression: The New Zealand Contribution

	Annexes
	Bangalore Principles
	Harare Declaration of Human Rights
	The Banjul Affirmation
	Abuja Confirmation
	Balliol Statement Of 1992

	In Memory of Justice Walter Tarnopolsky
	Back Cover



