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Foreword 

Money launderin g i s a pervasive proble m affectin g countrie s larg e and small , rich an d poor , a s well 
as international financial  centres . I t poses a serious threat, no t just t o sound economic and financial 
development bu t to the political integrit y and stability o f nations. The Commonwealt h ha s been i n 
the forefron t o f internationa l effort s t o comba t mone y laundering . Commonwealt h Head s o f 
Government have commended th e recommendations o f the Financial Action Task Force on Mone y 
Laundering (whic h was established by the G-7 Economi c Summi t i n 1989 ) an d urged steps for thei r 
early implementation . Th e Commonwealt h Secretaria t ha s take n a  serie s o f action s t o mee t thi s 
request in which i t has followed a  two-pronged approach . On th e one hand i t has developed a  model 
law for the prohibition o f money laundering . On th e other , recognisin g tha t legislatio n alon e i s not 
enough, i t has taken a  number o f steps to develop anti-money launderin g strategies for th e financial 
sector. These includ e regional workshops on the financial  aspect s of money laundering , the conven -
ing of meetings o f Senior Financ e Officials , initiatin g a  process of self-evaluation o f progress i n th e 
financial secto r and developing a  comprehensive an d practica l se t of "guidance notes " for strength -
ening the capacity o f financial  sector s to track money laundering . 

Commonwealth Financ e Ministers , a t thei r annua l meetin g i n Septembe r 1996 , agreed t o leve l 
up minimum internationa l standard s acros s the Commonwealt h fo r combatin g mone y laundering , 
endorsed the "guidance notes" and agreed to disseminate the m widely among thei r financial  institu -
tions. They als o agreed t o se t u p multi-disciplinar y nationa l steerin g group s i n orde r t o design an d 
implement effectiv e nationa l strategies to combat mone y laundering , and to support regional initia -
tives to enable Commonwealth countrie s to review progress in implementing anti-money launderin g 
measures. They asked the Secretariat t o initiate work on th e parallel economy an d it s role in mone y 
laundering. Thi s i s a significant secto r i n severa l developin g countrie s wit h implication s fo r effort s 
to combat money laundering, which has not been addressed i n the recommendations of the Financia l 
Action Task Force and therefore require s to be brought within the ambit of effective anti-mone y laun -
dering strategies for much o f the developin g world . 

In a n attemp t t o dra w attentio n t o th e ke y issue s i n combatin g mone y launderin g an d possibl e 
action tha t could be taken on a  co-ordinated basis , this paper was prepared b y the Economic Affair s 
Division of the Secretaria t an d constituted th e key document whic h was considered b y a meeting of 
Commonwealth Senio r Financ e Official s i n Colomb o i n 1995 . Th e pape r suggest s measure s t o 
strengthen th e financial  sector , consider s practica l issue s involved i n combatin g mone y launderin g 
in international financial  centre s and th e problems of economic crime and tackling money launder -
ing i n th e paralle l economy . I t conclude s wit h a  serie s o f actio n step s whic h wer e subsequentl y 
presented to and adopted by Commonwealth Finance Ministers and Heads of Government a s the basis 
for concrete action by Commonwealth countries . The Secretaria t i s also in the process of publishing 
the Guidance  Notes for  the  Financial Sector: Combating Money  Laundering  for widesprea d dissemina -
tion among national financial  institution s i n Commonwealth countries . 
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The problem of money laundering 
Background 

Money laundering i s a global phenomenon tha t 
affects al l countries i n varyin g degrees . I t i s th e 
process whereby the proceeds of criminal activi -
ty are disguised as legitimate money, so that the y 
can be used by criminals for furthe r activities . 

Commonwealth Heads of Government, whe n 
they met i n Limassol, Cyprus, in 1993 : 

"... identified  money foundering as a serious 
threat to financial systems worldwide and 
agreed that the Commonwealth should 
support enhanced international co-operation 
in combating this financial crime. They 
commended the 40 Recommendations 
drawn up by the Financial Action Task 
Force (the international body founded for 
this purpose in 1989),  urged  steps to be 
taken for their  early implementation and 
ashed Commonwealth Law  Ministers, 
Finance Ministers and the Secretary-
General to see how best to carry this 
forward. They welcomed  the formation of 
the Caribbean Financial Action Task  Force. 
They also  agreed to invite Law Ministers 
and Finance Ministers to examine how 
Commonwealth countries  could best work 
collectively to  combat the foundering of pro-
ceeds of  all types of serious crime,  through 
appropriate legislation and maintaining reg-
ulatory standards." 

Commonwealth La w Ministers a t thei r 199 3 
meeting: 

''expressed their  desire that  the issue of 
money foundering be addressed as a matter 

of urgency and their resolve, individually 
and collectively, to  put in  place 
comprehensive provisions criminalising 
money foundering in respect of the proceeds 
of all serious crimes, facilitating the 
disclosure by financial institutions of 
information giving rise to suspicion of 
money foundering activities, enabling 
confiscation of the proceeds of crime, 
making money foundering extraditable,  and 
promoting international co-operation in the 
investigation and prosecution of money 
foundering and  in confiscation proceedings." 

At th e Commonwealt h Financ e Minister s 
Meeting i n Valett a i n Septembe r 1994 , i n th e 
course o f thei r discussion s o n Commonwealt h 
functional co-operation , severa l Financ e 
Ministers expressed views on money laundering . 
In particular : 

The representative of the Minister of Finance 
of Australia note d tha t i t had implemente d th e 
40 Financia l Act io n Tas k Forc e (FATF ) 
Recommendations, an d suggeste d tha t al l othe r 
Commonwealth member s should d o likewise . 

The representative of the Minister of Finance 
of The Bahamas was concerned tha t his country 
should no t b e use d b y mone y launderers ; Th e 
Bahamas ha d endorse d wor k o f FAT F an d ha d 
introduced appropriat e legislation. The Bahama s 
also complied wit h th e Internationa l Bank s an d 
Trusts Cod e o f Conduc t o n mone y laundering , 
and ha d entere d int o bilatera l agreement s wit h 
the Unite d States , Britai n an d Canad a i n thi s 
field. 

The representative of the Minister of Finance 
of Botswana endorse d th e proposa l tha t th e 
Commonwealth shoul d tak e actio n o n mone y 
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laundering. Ne w Botswan a legislatio n -  th e 
Banking Ac t an d a n Ac t o n Economi c Crim e 
and Corruptio n -  shoul d hel p t o preven t thi s 
from takin g place i n Botswana . 

The Chancello r o f th e Exchequer , fro m 
Britain, presse d fo r actio n t o b e taken . H e sai d 
that no t only should the laundering of drug traf-
ficking proceeds be tackled, but also the proceeds 
of othe r seriou s offences . I t wa s particularl y 
important fo r internationa l financial  centre s t o 
maintain standards ; i n particular bankin g confi -
dentiality should not be used to protect criminals . 
A practica l approac h woul d involv e financia l 
institutions knowing their customers, and report -
ing suspiciou s transaction s t o th e authorities . 
These institution s mus t hav e adequat e interna l 
controls and staf f trainin g procedures . Financia l 
supervisors shoul d ensur e tha t thi s wa s done b y 
those that the y regulated. A programme of work 
within th e Commonwealt h shoul d hav e fou r 
aims: 

assisting each governmen t t o implemen t th e 
40 Recommendations ; 

establishing a  mechanism fo r reportin g 
progress; 

ensuring adequate communicatio n betwee n 
law and finance  ministries ; an d 

keeping i n contact wit h th e FAT E 

The representative of the Minister of Finance 
of Cyprus strongly supported internationa l effort s 
to eradicat e th e proble m o f mone y laundering . 
Cyprus ha d take n concret e measure s t o comba t 
it, includin g ratificatio n o f th e Vienn a an d 
Strasbourg Conventions. The Centra l Bank ha d 
issued detailed instruction s t o all financial  insti -
tutions based on th e FATF Recommendations . 

The Prim e Ministe r o f Dominica suggeste d 
that i t woul d b e helpfu l i f th e Commonwealt h 
could draw up a blacklist of persons convicted of 
or involved in money laundering. It would also be 
helpful i f legislation from countries already taking 
action coul d b e mad e availabl e t o othe r 
Commonwealth governments . 
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The Minister of Finance and Economic Affair s 
of The Gambia welcomed a  Commonwealth ini -
tiative o n mone y laundering , an d note d tha t i t 
would need to take account of the need to balance 
effective step s to combat mone y laundering wit h 
the need t o maintain bankin g confidentiality . 

The Ministe r fo r Financ e an d Economi c 
Planning o f Ghana als o endorse d th e ide a o f a 
Commonwealth initiativ e on money laundering , 
and offere d t o co-operat e full y i n dealin g wit h 
this o n a  multilatera l basis , and withou t under -
mining fait h i n the bankin g system . 

The Ministe r of Finance of Namibia called for 
concerted action by Commonwealth countrie s in 
imposing heavy penalties on persons convicted of 
carrying out illega l transactions . 

The Ministe r o f Financ e o f Nigeria note d 
that hi s countr y wa s workin g closel y wit h th e 
United State s on a bilateral basis to combat laun -
dering. 

The Advise r o n Financ e an d Economi c 
Affairs t o th e Prim e Ministe r o f Pakistan sup -
ported th e ide a o f wor k o n mone y laundering , 
which shoul d cove r corruptio n an d illici t pay -
ments, as well as tax evasion . 

The Prim e Ministe r o f St Vincent and the 
Grenadines note d tha t mone y launderin g was a 
universal problem requiring a collective response. 
He urged ratification o f the Vienna Convention , 
and recommende d a  number of broad guideline s 
for Commonwealth action : 

a commonly acceptabl e definitio n o f money 
laundering; 

asset sharing arrangements ; 

a balance betwee n ban k secrec y an d 
reporting suspicions ; 

a framework fo r judges and magistrate s t o 
share information ; an d 

the provisio n o f legal protection fo r mone y 
launderers a s a fundamental huma n right . 

The Ministe r o f Stat e i n th e Ministr y o f 
Finance of Singapore said tha t he supported th e 
need fo r actio n o n dru g traffickin g an d mone y 



laundering; i t was Singapore's experienc e tha t a 
well regulate d an d strictl y enforce d regim e 
encouraged rathe r tha n inhibite d th e growt h o f 
the financia l service s sector . Singapor e ha d 
endorsed th e FAT F Recommendation s an d 
brought int o forc e law s to comba t mone y laun -
dering. 

The Ministe r o f Financ e an d Economi c 
Planning of Uganda said that one way of dealing 
with mone y launderin g woul d b e t o assis t pro -
ducer countrie s t o restructur e thei r economie s 
away from suc h problems . 

The Actin g Senio r Ministe r o f Financ e o f 
Zimbabwe sai d tha t hi s country was developin g 
legislation requiring reporting of suspicious trans-
actions, whil e maintainin g secrecy . Th e 
legislation would also empower relevant author -
ities t o confiscat e th e proceed s o f crimina l 
activity. 

Following thi s discussion , Financ e Minister s 
decided t o includ e th e followin g i n thei r 
Communiqué: 

"In response to  the call by Commonwealth 
Heads of Government, [Finance]  Ministers 
requested the Secretary-General to  convene 
a meeting of relevant senior finance officials 
to identify appropriate strategies for, and 
review progress in,  taking  this matter 
forward in order to enable a report to be 
made to the 1995 Commonwealth Heads  of 
Government Meeting. " 

Why it is important to take action against 
Money Laundering 

By its very nature, money laundering i s a hidden 
activity, and i t i s impossible t o measure it s scale 
directly. Howeve r estimate s ma y b e mad e indi -
rectly, on th e basi s of assessments of the leve l of 
criminal activity such as narcotics and arms traf-
ficking, financia l frau d an d organise d crime , 
combined wit h evidence fro m successfu l mone y 
laundering investigations . Fro m thes e calcula -
tions it has been suggested that criminals may be 
laundering u p t o US$ 50 0 billio n globall y eac h 
year. 
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There ar e fou r principa l argument s fo r tack -
ling money laundering : 

failure t o prevent mone y launderin g permit s 
criminals t o benefit fro m thei r actions , thu s 
making crime a  more attractive proposition . 
It also allows criminal organisation s t o 
finance furthe r crimina l activity . Both o f 
these factors wil l tend t o increase the leve l 
of crime; 

the unchecke d us e of the financial  syste m 
for thi s purpose has the potentia l t o 
undermine individua l financial  institutions , 
and ultimatel y th e entir e financial  system ; i t 
could als o have advers e macro-economi c 
effects an d affec t th e exchang e rat e throug h 
large transfers o f capital flows; 

at th e sam e time , unchecked launderin g 
may engender contemp t fo r th e law , thereb y 
undermining publi c confidence i n th e lega l 
system and i n financial  systems , in tur n 
promoting economi c crime s such a s tax 
evasion; 

ultimately th e accumulatio n o f economi c 
and financial  powe r by crimina l 
organisations can undermin e nationa l 
economies an d democrati c systems . 

At th e sam e tim e i t i s clea r tha t effectiv e 
mechanisms t o comba t mone y launderin g ca n 
bring economi c an d developmenta l benefit s t o 
those countrie s tha t adop t them . 

International Initiative s 
Concerted internationa l action to combat mone y 
laundering began in the 1980s , and three partic -
ular initiative s stan d out . 

The 1988 United Nations Convention 
Against Illicit Traffic in Narcotic Drugs 
and Psychotropic Substances (th e Vienn a 
Convention). Articl e 3  of this Conventio n 
provides a  comprehensive lega l definition o f 
money laundering , whic h has been th e basi s 
of virtually al l subsequent legislation . I t i s 
also the basi s of the mone y launderin g 



offences i n the draf t Mode l La w fo r 
Commonwealth countries . As a t 2 8 
February 1995 , 26 Commonwealt h 
countries were states party t o the Vienn a 
Convention. 

Basle Committee on Banking Regulations 
and Supervisory Practices: December 
1988 Statement on Prevention of 
Criminal Use of the Banking System for 
the Purpose of Money Laundering (Th e 
Basle Statement o f Principles). This docu -
ment outline s some basic policies an d 
procedures tha t banks ' management s shoul d 
ensure ar e i n place i n order t o assis t i n th e 
suppression o f money launderin g o n bot h 
the nationa l an d internationa l level . Thes e 
procedures covere d custome r identification , 
compliance wit h law s and co-operatio n 
with la w enforcement authorities . 

The Financial Action Task Force on 
Money Laundering (FATF) . The FAT F was 
established initiall y b y the 198 9 Economi c 
Summit. It s membership has now widene d 
to cover 2 6 governments, o f which five  are 
Commonwealth member s (Australia , 
Britain, Canada, New Zealan d an d 
Singapore) an d a  sixth, Hong Kong , i s a 
British dependency. I n early 199 0 the FAT F 
published 4 0 Recommendations aime d a t 
governments an d financial  institutions , 
which togethe r compris e a  comprehensiv e 
regime agains t mone y laundering . Th e 
Recommendations fal l int o separate group -
ings, covering thei r Genera l Framewor k 
(Recommendations 1-3) , improvemen t o f 
national lega l systems to combat mone y 
laundering (Recommendation s 4-8) , 
enhancement o f the rol e of the financial 
system (Recommendation s 9-29 ) an d 
strengthening o f internationa l co-operatio n 
(30-40). They hav e bee n accepte d world -
wide as one o f the mos t comprehensiv e 
bases for tacklin g mone y laundering , an d 
were commended b y Commonwealth Head s 
of Government i n 1993 . A ful l lis t of the 4 0 

FATF Recommendations,which wer e 
revised i n June 1996 , is in Annex C . 

The Commonwealt h Secretaria t ha s worke d 
closely with the FATF in recent years , organising 
and participatin g i n a  numbe r o f seminar s an d 
workshops addressing the legal , financial  and law 
enforcement issue s raised b y money laundering . 

Key elements of a Strategy against Money 
Laundering 
Experience amon g FAT F member s an d othe r 
countries tha t have sought to introduce compre -
hensive anti-mone y launderin g regime s ha s 
suggested tha t there are five essential elements in 
any viable strategy. These are , with the relevan t 
FATF Recommendations : 

the criminalisation o f the strategy of mone y 
laundering. I n some cases existing charge s 
of handling o r receiving stole n propert y 
may be a  means o f tackling laundering , bu t 
this does not usuall y apply t o traffickin g 
proceeds. I t i s also often difficult  t o prove 
the knowledge elemen t require d i n thes e 
cases - tha t th e accuse d knew tha t th e 
money i n question derive d fro m crime . 
Most specifi c mone y launderin g legislatio n 
now only require s tha t a  person knows or 
ought reasonabl y t o know tha t mone y 
represents th e proceed s of crime. These 
issues are addressed i n FAT F 
Recommendations 1 , 4, 5 and 6 ; 

a requirement o n financial  institution s t o 
know their customers an d t o keep records 
of transactions· Thi s i s so that investigator s 
will have a n audi t trai l tha t wil l lead the m 
to the money . The mor e comprehensive th e 
audit trail , th e les s effective wil l be th e 
launderer's attempt s t o conceal thei r assets . 
These issue s are addressed i n FAT F 
Recommendations 2 , 9-15, 21-22 and 25-
29; 

powers to trace, freeze and confiscate 
criminal proceeds , keeping i n min d th e 
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need to maintain an appropriate level of 
confidentiality t o protect legitimat e 
customer interest and to ensure confidenc e 
in the financial system. In particular i t is 
vital that investigators can have rapid 
access to account information an d other 
such data where it is needed to progress 
their investigations. Banks and financial 
institutions, who do not usually wish to 
have criminal customers, will normally be 
happy to co-operate with investigators, 
providing that the latter have the necessary 
legal authority (which in turn protects the 
financial institutions from civil suit for 
breach of confidentiality). These issues are 
addressed in FATF Recommendations 1 , 7 
and 8; 

effective mechanism s for international co-
operation. This will include the ability to 
assist in investigations by appropriate 
overseas authorities and the ability to 
provide evidence for judicial proceedings in 

other jurisdictions. This is a topic that is 
best addressed through multilatera l 
conventions and bilateral treaty 
arrangements. These issues are addressed in 
FATF Recommendations 3 and 30-40; and 
finally 

a mechanism for alerting the authorities to 
potential cases of money laundering. This is 
addressed by FATF Recommendations 16-
20, 23 and 24. 

Of these five elements, two - th e criminali-
sation of money laundering and the introduction 
of powers to trace, freeze and confiscate crimi -
nal proceed s -  ar e primaril y matter s fo r La w 
Ministers. A further tw o - customer identifica-
tion and alerting the authorities - ar e primarily 
for Financ e Ministers . Internationa l co-opera -
tion i s of concern to both as promoted throug h 
carefully crafte d bilatera l an d multilatera l 
treaties. 
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The Scope of Action to Combat Money Laundering 

Criminal activities that should be made 
subject to money laundering offences 

Introduction 

Commonwealth Head s o f Governmen t agree d 
to tackl e th e launderin g o f th e proceed s o f all 
types of serious crime. There i s however no uni-
versal definition o f "serious crime" . 

Among those countries tha t have introduce d 
wide-ranging mone y launderin g legislation , a 
number of approaches have been adopted. These 
have included : 

a list of specific offences -  suc h list s 
invariably includ e drug trafficking , an d may 
also cover blackmail , extortion , kidnappin g 
and othe r activitie s associated wit h 
organised crime , arms trafficking, financial 
fraud, fiscal  (tax ) evasion , bank robber y an d 
other highly profitable crimes . The lis t is 
usually capable o f extension throug h 
secondary legislation ; 

a definition based on the severity of the 
sentence -  thi s may be expressed i n term s 
of the maximum o r minimum lengt h of 

sentence o r size of fine available. In som e 
cases additional highl y profitable crime s 
may be included , eve n thoug h th e actua l 
sentence availabl e i s below th e chose n 
threshold; 

a definition based on the category of court 
in which the prosecution may be 
conducted -  wher e ther e ar e magistrates ' 
courts covering lesse r offences an d highe r 
courts covering more serious ones, 
laundering offence s ma y be restricted t o 
those which ca n o r must b e tried i n th e 
higher courts ; 

a definition that covers all criminal 
activity -  thi s approach woul d allo w 
laundering prosecutions relatin g t o th e 
proceeds of any criminal activity . 

This i s an issu e tha t ha s bee n considere d b y 
Law Ministers , an d i n th e ligh t o f thei r consid -
eration, th e draf t mode l mone y launderin g la w 
adopts a  definition base d o n th e severit y o f th e 
sentence. This doe s no t preclud e th e possibilit y 
of usin g othe r approache s i n accordanc e wit h 
individual countr y circumstances . 

While th e issu e o f predicat e offence s i s pri -
marily fo r Commonweal t h La w Ministers , 
Finance Minister s have a  distinct interes t i n th e 
treatment o f economic crimes, includin g ta x 
evasion whic h wa s highlighte d a t th e Financ e 
Ministers Meetin g i n Malt a a s a n importan t 
concern of some countries. This i s an area that is 
considered i n detai l i n Par t 5  of this paper . 

The role of the financial sector 

Introduction 

As i s stated a t th e en d o f Par t 1 , of the five  ele-
ments of an anti-money launderin g strategy, two 
in particular ar e of direct relevance to the finan-
cial sector , an d indee d requir e th e activ e an d 
willing participatio n o f th e financia l secto r i f 
they are to work. These are customer identifica-
tion and record keeping, an d alerting the 
authorities. 

Customer identification and record keeping 

Practical aspect s o f customer identificatio n an d 
record keepin g ar e discusse d i n Par t 3  o f thi s 
paper. Howeve r i t i s important t o consider why 
these ar e such importan t issues . 
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Customer identificatio n serve s two purposes . 
The first  i s to provid e a n audi t trai l fo r investi -
gators pursuing money launderin g operations . If 
financial transaction s can be linked to individua l 
account holder s i t i s possibl e fo r la w enforce -
ment authorities to put together an effective cas e 
when the y wish to prosecute criminal s and con -
fiscate the proceeds of their crimes. Every failur e 
of identification o r record keeping makes it easier 
for criminal s to retain thei r money . 

Effective custome r identificatio n procedure s 
serve a second purpose, in that the y will make it 
difficult for criminal s from usin g financial  insti -
tutions. I n situation s wher e individual s ar e 
required t o provid e evidenc e o f thei r identity , 
criminals hav e th e choic e o f havin g thei r tru e 
identity recorded , leavin g the m ope n t o greate r 
risk of capture, conviction and confiscation, o r of 
using false identificatio n documentation , whic h 
may be spotted b y staff i n financial  institutions , 
leading agai n t o captur e an d conviction . Th e 
only alternativ e fo r determine d launderer s i s t o 
use non-financial institutions , which ar e clearl y 
less well suited for their purposes. Again the costs 
are increased, and the risk of detection i s higher. 

Financial institutions tend to be very sensitive 
to an y damag e t o thei r reputation . The y wil l 
want the minimum of publicity about any money 
laundering investigation s i n whic h the y ar e 
involved. Wher e the y hav e effectiv e custome r 
identification an d recor d keepin g systems , th e 
task of tracking transactions by the la w enforce -
ment agencie s wil l b e facilitated , an d the y wil l 
tend t o co-operate i n keeping the operatio n ou t 
of th e publi c eye . However , wher e a  financial 
institution help s t o frustrat e a n investigation , 
there i s les s caus e fo r th e investigator s t o co -
operate, and th e involvemen t o f the institutio n 
in a money laundering operation i s more likely to 
become public , wit h th e advers e consequence s 
for tha t institution' s reputatio n tha t inevitabl y 
follows suc h a  revelation . 

Experience i n man y countrie s ha s bee n tha t 
the introductio n o f identificatio n an d recor d 
keeping procedures has benefited financial  insti -
tutions. Th e requiremen t t o identif y thei r 

customers ha s empowere d th e institution s t o 
obtain informatio n tha t assists them i n their risk 
management, withou t deterrin g customers , wh o 
now kno w tha t the y woul d b e aske d th e sam e 
questions i n an y othe r institution . A t th e sam e 
time, legitimat e customer s who are aware of th e 
legal responsibilities placed o n financial  institu -
tions are more willing to provide informatio n t o 
the institutions . 

Alerting the authoritie s 

The mechanism s by which financial  institution s 
may aler t th e authoritie s t o suspicions o f crimi -
nal activities are discussed i n Part 3. It should be 
noted a t thi s stage tha t mone y launderin g legis -
lation i s no t intende d t o tur n financia l 
institutions and thei r employees into detectives . 
Staff wil l not be expected t o go looking for signs 
of criminal activity . However i t is important tha t 
financial institution s and their staff do not ignor e 
potential money laundering i f they become aware 
of it. Financial institution s do owe a duty of con-
fidentiality t o thei r customers . Thi s doe s no t 
however extend t o participation in , connivanc e 
with, o r eve n turnin g a  blin d ey e to , possibl e 
criminal activities carried on by their customers . 
Confidentiality issue s are discussed in more detai l 
in Par t 4-

Issues for discussion 

What steps can governments and Centra l 
Banks take to encourage all financial insti-
tutions to play their part in tackling money 
laundering? I s the reputationa l threa t 
posed b y potential , albei t unwitting , 
involvement i n mone y launderin g suffi -
cient, or are further measure s likely to be 
needed? How can the positiv e benefits of 
the introductio n o f a n anti-mone y laun -
dering regim e b e pu t acros s to financia l 
institutions and their customers? 
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The FATF Recommendations relevant to the 
financial sector 

The ke y FAT F Recommendation s relatin g t o 
the financial  secto r ar e number s 9  t o 29 . Thes e 
are attache d a t Anne x A . Th e FAT F Recom -
mendations wer e publishe d i n earl y 1990 , an d 
were drafte d primaril y wit h bank s an d simila r 
deposit takin g institution s i n mind . Experienc e 
in FATF member countrie s sinc e the n ha s bee n 
that mone y launderin g activit y i s also occurrin g 
within othe r part s o f th e financia l sector , 
including th e securitie s business . Anne x B , 
based on work done by the FATF , describes ho w 
the FAT F Recommendations ca n b e applie d t o 
this area . 

The scope of application of the 
legislation 

Introduction 
While th e basi c mone y launderin g offence s -
conversion, transfer , concealment , etc . o f 
funds knowin g o r suspectin g tha t the y deriv e 
from crimina l activit y -  wil l appl y universally , 
the legislatio n aime d a t strengthenin g th e 
financial secto r agains t abus e b y mone y laun -
derers, whic h cover s issue s suc h a s custome r 
identification, recor d keepin g an d th e report -
ing o f susp i c ion s ca n b e l i m i t e d i n i t s 
application t o financia l insti tutions . I t is , 
however, importan t tha t th e definitio n o f 
"financial institution " i s sufficientl y broa d t o 
cover al l th e type s o f commercial activit y tha t 
might b e considere d particularl y a t ris k fro m 
being use d b y launderers . 

Definition of "Financial Institution" 
Given tha t th e intentio n i s to apply th e legisla -
tion t o an y institutio n tha t migh t b e use d t o 
launder money, the best starting point i s the lega l 
definition o f laundering , an d th e variou s opera -
tions tha t ar e covere d b y th e definition . An y 
institution tha t conduct s on e o r mor e o f thes e 
operations fo r legitimat e purpose s migh t b e 
unwittingly used  b y launderer s t o conduc t th e 
operation wit h th e proceeds o f crime. 
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The element s o f th e Vienn a Conventio n 
laundering offence, togethe r with illustrations of 
some o f th e form s the y migh t tak e i n practice , 
are: 

conversion -  thi s would includ e th e 
exchange o f one currency fo r another , o r 
the exchang e o f cash for traveller s cheque s 
or other negotiabl e instrument s o r 
securities. It would cover th e tradin g of 
securities. I t could be taken t o include th e 
acceptance o f cash or cheques for deposi t i n 
an accoun t -  convertin g th e mone y int o a n 
accounting record ; 

transfer -  thi s would cover an y form o f 
money transmissio n service , including wir e 
transfer; 

concealment -  thi s might b e taken t o cove r 
acceptance o f deposits, and als o activitie s 
such a s the establishmen t o f trusts or 
companies t o hold assets ; 

disguising the true nature, source, 
location, disposition, movement, rights 
with respect to, and/or ownership -  thi s i s 
very simila r t o concealment, an d woul d 
particularly includ e offshore trus t an d 
company formatio n activities ; 

acquisition -  thi s might includ e th e receip t 
of funds throug h corresponden t account s 
with othe r financial  institutions , o r 
acceptance a s a trustee; 

possession -  again , thi s might cove r 
holding funds o n behal f o f another party , 
particularly whe n ther e i s a degree of 
discretion ove r th e dispositio n o f the funds ; 

use -  thi s migh t cove r discretionar y 
investment o f funds hel d fo r a  client ; 

participation in, association, conspiracy, 
attempting, aiding, abetting, facilitating 
and/or counselling -  thi s migh t cove r a 
wide rang e o f advisory services , includ -
ing investmen t advic e an d brokerag e 
services. 



The Vienn a Conventio n definitio n clearl y 
covers a  wid e rang e o f financial  activities , an d 
the definitio n o f "financia l institution " need s 
to b e equall y wide . A t th e ver y leas t i t mus t 
cover: 

deposit taking by institutions such a s banks, 
building societies and credi t unions ; 

money lending includin g personal an d 
mortgage lenders , factoring an d financing  o f 
commercial transactions ; 

finance leasing; 

venture or risk capital; 

money transmission services; 

issuing and administrating means of 
payment includin g credi t cards , travellers ' 
cheques and bankers drafts ; 

making guarantees and commitments; 

trading in : 

money market instruments; 

foreign exchange; 

financial futures and options; 

exchange and interest rate instruments; 

transferable instruments; 

undergwriting and participating in share 
issues; 

money broking; 

investment advice and intermediation; 

insurance business· 

Several o f th e activitie s liste d abov e ma y i n 
some Commonwealt h countrie s b e conducte d 
outside th e forma l financia l sector , b y unli -
censed remitters , bureau x d e chang e an d i n 
some case s casinos . I t i s importan t tha t thes e 
informal activitie s ar e captured a s effectively a s 
possible, t o maximis e th e effectivenes s o f th e 
system an d t o minimis e displacement , whic h i s 
discussed below . 
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Displacement 

Experience i n countrie s tha t hav e introduce d 
legislation has indicated tha t where money laun -
dering legislatio n i s applied onl y t o par t o f th e 
financial sector , launderin g activit y shift s int o 
those areas where the legislatio n doe s not apply . 
This proces s i s know n a s displacement . 
Displacement als o occur s ou t o f th e financia l 
sector into other areas. These may include sectors 
such a s retailin g wher e mone y launderin g i s 
much harde r t o conceal , an d i n consequenc e 
takes longer, costs more, and i s more likely to be 
detected. 

More worryingly , mone y launderin g activit y 
may be displaced from the formal financial  secto r 
into th e informa l secto r an d th e paralle l 
economy. This i s discussed i n Par t 5 . 

The lega l definition o f "financial institution " 
Most mone y launderin g legislation , includ -

ing the draf t mode l law , contains a  definition o f 
"financial institution " ver y muc h a s describe d 
above. Mos t als o contain s provision s allowin g 
the definition t o be extended by secondary legis-
lation. Thi s give s flexibility  t o dea l bot h wit h 
displacement an d wit h development s i n th e 
financial sector , whic h migh t lea d t o th e evolu -
tion of new forms of institution and new financial 
activities, which might offer new opportunities t o 
the mone y launderer . 

On th e basi s o f th e response s t o th e ques -
t ionnaire circulate d b y th e Secretaria t i n 
preparation for the Sri Lanka meeting, the finan-
cial sector s o f Commonweal t h countrie s 
demonstrate a  grea t diversity . I n almos t al l 
Commonwealth member s banks are subject t o a 
supervisory regime . In a  small minority o f coun-
tries ther e ar e som e unlicense d deposit-takin g 
institutions, althoug h thes e ar e usuall y smal l i n 
scale. 

Other type s o f financial  institutio n ar e les s 
universally subject t o a regulatory regime. These 
include mone y transmissio n services , foreig n 
exchange dealer s an d institution s offerin g fidu-
ciary services. In most countries these institution s 
are not considered t o present any systemic risk to 
the financial  sector , an d the y ar e no t therefor e 



subject t o prudential supervision i n the same way 
as banks. Nonetheless thes e types of institution s 
have been shown on many occasions to be used, 
albeit unwittingly , i n mone y launderin g opera -
tions. It is essential therefore tha t the y are made 
subject to the requirements of money launderin g 
legislation, and that mechanisms are establishe d 
to ensur e thei r compliance . Thes e mechanism s 
might involv e a  degree o f supervision , bu t ma y 
well require a  different kin d o f oversight . 

More problematic, from th e legislative angle , 
is th e existenc e i n man y Commonweal t h 
members o f a  larg e "paralle l economy" , wher e 
financial transaction s includin g mone y trans -
mission and foreign exchang e may take place out 
of sigh t o f an y regulator y o r legislativ e control . 
The particula r problem s pose d b y the existenc e 
of the parallel economy are considered more full y 
in Par t 5 . 

Issues for discussion 

What approaches can be taken for super-
vision of the parallel economy? What forms 
of financial institution are currently outside 
the supervisory regime? What approaches 
can be taken to widen the regulatory cov-
erage withou t imposin g to o grea t a 
compliance burde n o n th e institution s 
and/or too great an increase in government 
expenditure? How can effective coverage of 
the financia l secto r b e reconcile d wit h 
increased financial liberalisation ? 
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Measures to Strengthen the Financial Sector 

Customer identificatio n 

Introduction 

FATF Recommendatio n 1 2 require s financia l 
institutions to identify al l customers when enter -
ing int o busines s relationship s o r conductin g 
significant transactions . 

In those countries where there exists a nation-
al identit y car d system , tha t car d ca n provid e a 
clear basi s for custome r identification . Howeve r 
many Commonwealth countries do not have such 
a system, an d i n a  number o f countries th e pro -
portion o f th e populatio n havin g som e for m o f 
formal photographi c documentatio n confirmin g 
their identit y ma y b e a s lo w a s 5  pe r cent . I t i s 
therefore necessar y t o devis e a n approac h tha t 
will ensure that there is an adequate degree of cus-
tomer identification , whil e not having the effec t 
of denying access to the financial  syste m to those 
who have no formal identificatio n documents . 

Possible approaches 

As part o f their financial  an d economi c reform s 
some Commonwealt h countrie s ar e seekin g t o 
increase the proportion of the population subjec t 
to some form of official identification , t o comba t 
electoral frau d an d t o improv e th e efficienc y o f 
tax collection. Where possible, other grounds for 
requiring identificatio n -  includin g tacklin g 
money laundering - shoul d be taken into account 
in administerin g thi s identificatio n process . 
Ideally thi s would exten d t o includin g a  photo -
graph, but failing that the signature of the person 
identified. I f financial  institution s wer e allowe d 
access t o a  register o f names an d addresses , thi s 
would als o assis t i n confirmin g tha t customer s 
presenting suc h identificatio n wer e wh o the y 
claimed t o be. 

Where n o syste m o f identificatio n extend s 
over the bulk of the population i t may be appro-
priate fo r identificatio n procedure s t o b e 
concentrated wher e ther e i s the greates t ris k o f 
money laundering . A t th e mos t basi c leve l thi s 
would be where the sums of money involved were 
large, or involved har d currency , o r where ther e 
was movement o f money i n and ou t of the juris-
diction. 

By an d large , thos e individual s wit h larg e 
quantities o f mone y ar e mos t likel y t o hav e 
formal identificatio n document s -  passport s an d 
driving licences i n particular . The sam e i s likely 
to be true of those customers who handle foreig n 
currency o r hav e transaction s involvin g othe r 
countries. Fo r thos e countrie s wher e wide-scal e 
identification i s not possible , it might be reason-
able t o requir e identificatio n fro m customer s 
conducting transaction s ove r a  certai n size , o r 
who hol d account s tha t ma y excee d a  certai n 
limit. Identification shoul d also be required for all 
foreign currenc y accounts , an d fo r al l transac -
tions ove r a  certai n amoun t involvin g th e 
transmission o f funds int o or out o f the country . 

Clearly suc h a n approac h i s les s satisfactor y 
than on e involvin g comprehensiv e custome r 
identification. I t woul d therefor e b e necessar y 
for financia l supervisor s an d la w enforcemen t 
agencies t o monito r it s effectivenes s continu -
ously, wit h a  vie w t o introducin g tighte r 
procedures i f ther e wa s evidenc e o f abus e b y 
money launderers . 

Corporate customer s 

One are a that i s particularly susceptible to abuse 
by money launderers i s the use of corporate ban k 
accounts, particularly those associated with inter -
national busines s companie s an d othe r offshor e 
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corporate entities. Identification o f corporate cus-
tomers i s mor e comple x tha n identificatio n o f 
individuals, as it i s desirable to identify bot h th e 
beneficial ownershi p o f th e account , an d thos e 
individuals who are able t o use it . 

With corporat e customers , a s wit h persona l 
customers i t i s important tha t custome r identifi -
cation shoul d amoun t t o mor e tha n jus t 
verification o f a  company' s lega l standin g an d 
the identit y o f individual accoun t signatories . I t 
is goo d commercia l sens e fo r a  ban k o r othe r 
financial institutio n to know as much as possible 
about th e sor t o f business carried o n b y the cus -
tomer. Thi s wil l giv e th e financia l institutio n 
some ide a o f th e likel y cas h flow  throug h th e 
customer's account , an d th e scal e o f operation s 
that will  be involved . 

Issues for discussion 

To what extent can customer identification 
for anti-mone y launderin g purpose s b e 
integrated with action to improve the effi-
ciency of the economy, through the use of 
identity cards, publicly accessible registers 
and other similar measures? What process-
es can b e use d fo r th e identificatio n o f 
corporate customers? 

It als o provide s a n implici t standar d agains t 
which t o measur e th e performanc e o f th e cus -
tomer, whic h wil l provid e a  potentia l earl y 
warning syste m i n cas e th e custome r get s int o 
financial difficultie s o r i f th e custome r i s o r 
becomes involved i n money laundering. Undul y 
large or illogical flows through an account migh t 
reflect busines s expansio n o r a  change i n direc -
tion -  potentiall y a n opportunit y fo r additiona l 
business b y th e financial  institutio n -  o r the y 
could poin t t o illici t transaction s bein g pu t 
through the account. A financial  institutio n tha t 
really knows its customers will be in a better posi-
tion to judge, and to act accordingly. A financial 
institution tha t has at best just gone through th e 
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motions ma y wel l fin d itsel f involve d i n a n 
unwelcome crimina l investigation . 

Internal systems and controls 

Introduction 

While legislatio n ca n specif y th e nee d fo r cus -
tomer identification , recor d keepin g an d 
suspicions reporting , it s implementation wil l b e 
effective onl y i f financia l institution s develo p 
internal system s an d procedure s t o ensur e tha t 
these task s ar e carrie d out , an d i n particula r t o 
ensure tha t relevan t staf f kno w o f thei r obliga -
tions under the legislation, and under any related 
guidance notes . 

The mone y launderin g reporting officer 

The ke y t o effectiv e interna l control s i s a clea r 
system of accountability. This is best achieved by 
the nomination o f a single, senior officer withi n 
each institutio n wh o shoul d tak e responsibilit y 
for ensuring that al l aspects of money launderin g 
legislation an d regulatio n ar e complie d with . 
This officer, ofte n referre d t o as the money laun -
dering reportin g officer , ha s a  numbe r o f ke y 
roles: 

he/she shoul d ac t a s the poin t o f contac t 
between th e financial  institutio n an d th e 
authorities responsibl e fo r counterin g 
money laundering . B y focusing o n a  single 
point o f contact, th e relationshi p betwee n 
the tw o i s likely to develop mor e smoothly , 
and wit h a  higher degree of confidentiality ; 

internally he/sh e should be the initia l 
recipient o f all suspicions disclosures . Thi s 
will allow the office r t o ac t as a filter,  using 
his/her wide r knowledge o f the operation s 
of the financial  institutio n t o judge whethe r 
the suspicion s of more junior staf f ar e 
justified, an d shoul d b e passed o n t o th e 
authorities, o r whether the y relat e t o 
legitimate business ; 

the office r shoul d b e responsible fo r 
monitoring custome r identificatio n an d 
record keepin g procedures within th e 



institution, an d should repor t t o both th e 
financial institution , a t the highes t level , 
and, i n parallel t o the regulator s on thei r 
correct implementation ; 

the office r shoul d b e responsible fo r trainin g 
staff i n their obligations an d i n th e 
institution's interna l procedures , and shoul d 
in turn be fully traine d i n his/her own dutie s 
by the supervisory authorities . 

Clearly i n smal l financial  institution s thes e 
requirements wil l be les s onerous tha n i n majo r 
banks an d investmen t firms . Nonetheles s i t i s 
important tha t th e responsibilities of the mone y 
laundering reportin g office r ar e clearl y recog -
nised b y the directors , managemen t an d staf f o f 
the institution , so that th e officer i s given all the 
necessary suppor t an d co-operatio n i n carryin g 
out thes e duties . 

Issues for discussion 

Are th e responsibilitie s place d o n th e 
money launderin g reporting officer man-
ageable? Wha t assistanc e migh t b e 
necessary from the supervisory authorities 
to support this role? 

Suspicious transactions 

Introduction 

The idea that financial institutions should spon-
taneously report transactions that they have 
conducted to the authorities is perhaps the most 
radical element of the whole anti- money laun-
dering package. I t run s contrar y t o th e natura l 
instincts o f mos t financia l institutions , whic h 
place a  very strong emphasis on customer confi -
dentiality. 

However, wit h th e developmen t o f sophisti -
cated financial  institution s abl e t o move mone y 
rapidly aroun d th e worl d i t i s almos t certainl y 

impossible to combat money laundering withou t 
the assistance of financial  institution s i n making 
such reports . I t i s therefore importan t t o recog -
nise tha t th e responsibilitie s place d o n financial 
institutions ar e not unreasonable . 

Why financial institution s should repor t suspi-
cious transactions 

There ar e tw o main reason s why financial  insti -
tutions shoul d co-operat e i n combatin g mone y 
laundering b y disclosin g detail s o f suspiciou s 
transactions. The first  i s essentially a  moral one . 
Given the growing importance of financial  inter -
mediaries acros s th e whol e economy , the y ar e 
placed i n a powerful an d privileged position . I t is 
because o f this tha t financial  institution s recog -
nise a  duty o f confidentiality t o thei r customers , 
which prevent s the m fro m abusin g th e powe r 
that thei r contro l ove r economi c transaction s 
grants them . 

However thei r positio n als o give s the m a 
responsibility t o th e governmen t no t t o abus e 
their powe r t o commi t crimina l activities . No t 
only are financial  institution s not above the law, 
but the y hav e a  dut y t o uphol d th e la w mor e 
generally, an d thi s dut y ma y a t time s overrid e 
the duty of confidentiality tha t they owe to thei r 
customers i f ther e i s legitimat e suspicio n o f 
wrong-doing. This issu e of confidentiality i s dis-
cussed i n more detai l below . 

The second reason for financial  institution s to 
report suspicious transactions i s simple self-inter -
est. Th e basi s o f trus t o n whic h th e financia l 
system operates can easily be undermined b y the 
involvement o f financial  institution s i n crimi -
nal activity , eve n i f th e involvemen t wa s 
unwitting. 

A financial  institutio n tha t discover s tha t i t 
is holding crimina l proceed s ma y b e subjec t t o 
criminal penalt ie s unde r th e commo n la w 
(as a n aide r o r abettor) , o r civi l sui t fo r con -
structive trust , eve n i n th e absenc e o f mone y 
laundering legislation . Give n th e abilit y t o dis-
close it s situation t o th e authorities , a  financial 
institution wil l b e abl e t o pu t itsel f i n a  saf e 
position. 
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Factors that might make a transaction 
suspicious 

Financial institution s should be suspicious of any 
transaction tha t the y believ e migh t relat e t o 
criminal proceeds. Recognition o f such transac -
tions i s made easie r whe n financial  institution s 
have a clear understanding of the legitimate busi-
ness o f thei r customers . Thi s i s wh y i t i s s o 
important for financial  institution s to know thei r 
customers. 

It i s no t possibl e t o dra w u p a  checklis t o f 
factors tha t would determine whether an y give n 
transaction shoul d b e treate d a s suspicious . I n 
each cas e th e contex t o f th e transactio n i s a s 
important a s details o f th e transactio n itself . I n 
practice i t is for financial  institution s to decide on 
a cas e b y cas e basi s whethe r th e transactio n 
"makes sense". I f it does not , the n i t may justif y 
reporting. 

In th e absenc e o f a checklist o f features, i t i s 
still possibl e t o identif y som e question s whic h 
an institutio n migh t as k itsel f i n orde r t o deter -
mine whethe r a  transaction make s sense : 

is the size  o f the transactio n consisten t wit h 
the norma l activitie s o f the customer ? 

is the transactio n rational i n the contex t o f 
the customer' s business or persona l 
activities? 

has the pattern of transactions conducte d 
by the customer changed ? 

where th e transactio n i s international i n 
nature, does the customer have an y obviou s 
reason for conducting busines s with th e 
other country involved ? 

In man y countrie s tha t hav e introduce d 
money laundering legislation the financial  secto r 
trade associations , th e financial  regulator s an d 
the la w enforcemen t authoritie s hav e worke d 
together t o produce guidance for financial  insti -
tutions coverin g th e issu e o f identifyin g an d 
reporting suspiciou s transactions . Thi s i s dis -
cussed further below . 

The circumstances under which a financial 
institution should make disclosures 

While money laundering legislatio n requires th e 
co-operation of the financial  secto r in order to be 
effective, i t is not th e purpose of such legislatio n 
to tur n financia l institution s int o detectives . 
Financial institution s canno t b e expecte d t o 
invest a  larg e amoun t o f tim e an d resource s i n 
investigating thei r ow n customers ' affair s t o 
ensure tha t the y ar e no t launderin g money . O n 
the other hand i t is important tha t financial  insti -
tutions d o no t wilfull y tur n a  blind ey e to wha t 
their customers ar e doing . 

Striking th e righ t balanc e i s something tha t 
will only come with experience - althoug h guid-
ance note s o f th e typ e discusse d belo w ma y b e 
helpful here . However, the more tha t a  financial 
institution know s abou t th e activitie s o f it s cus-
tomers, th e bette r abl e i t i s to identif y scop e fo r 
potential ne w business . Where th e relationshi p 
between institutio n an d clien t i s healthy ther e 
will b e n o proble m i n th e tw o discussin g th e 
nature o f the customer' s business . On th e othe r 
hand, wher e th e customer i s acting suspiciously , 
it i s importan t tha t th e institutio n doe s no t ti p 
the customer of f about it s concerns . 

"Tipping off" 

"Tipping off' i s when a financial  institutio n alert s 
its customer t o th e fac t tha t i t suspect s th e cus -
tomer o f bein g involve d i n crimina l activities , 
and has made or i s about t o make a  report to th e 
authorities. Advanc e warnin g woul d allo w th e 
customer t o move itsel f and it s funds elsewhere , 
thus preventing th e authoritie s fro m recoverin g 
the money . 

While "tippin g of f i s an offenc e unde r mos t 
money launderin g legislation , thi s shoul d no t 
prevent financial  institution s fro m decidin g t o 
cease doing business with a customer whom the y 
suspect of engaging in money laundering . Unde r 
such circumstances, however, i t is important tha t 
the institutio n doe s no t revea l t o th e custome r 
why i t i s takin g thi s decision . Wher e possibl e 
the authoritie s shoul d b e alerte d t o th e situa -
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tion, eve n i f th e financia l institutio n ha s no t 
actually conducted the transaction that has given 
rise to the suspicions . 

Issues for discussion 

How ca n financia l institution s i n 
Commonwealth countrie s b e encouraged 
to disclose suspicions? Can financial sector 
trade associations be encouraged to assist 
in this process? 

Confidentiality 

Introduction 

It i s sometime s argue d tha t actio n t o comba t 
money laundering can itsel f pose a threat to con-
fidence i n th e financial  system , particularl y i n 
respect of damage to the confidential relationshi p 
between financial  institution s an d thei r client s 
which i s essential fo r th e conduc t o f legitimat e 
financial business . 

Experience amon g those countries an d terri -
tories tha t hav e introduce d mone y launderin g 
legislation ha s indicate d tha t effectiv e anti -
money laundering legislation i s fully compatibl e 
with a  high degre e o f commercial an d financial 
confidentiality, provide d tha t th e legislatio n i s 
drafted an d implemente d i n a  way that respect s 
the nature o f financial  business . 

The lega l positio n 

For those Commo n La w jurisdictions tha t hav e 
not introduce d statutor y provision s governin g 
confidentiality, th e lega l positio n i s effectivel y 
that set out i n the Tournier  decision (Tournie r v. 
National Provincial and Union Bank of England 
[1924] 1 K B 461). This identifies a  number of cir-
cumstances wher e th e implie d dut y o f 
confidentiality owe d b y a  ban k (o r an y othe r 
financial inst i tut ion ) t o it s clien t ma y b e 
breached. Th e thre e mos t importan t i n th e 
context o f money launderin g are : 

when th e ban k i s required by law to breac h 
confidence; 

when breac h o f confidence i s necessary i n 
the bank' s own interests ; an d 

when breac h o f confidence i s in th e 
legitimate publi c interest . 

Money launderin g legislatio n normall y 
defines circumstance s unde r whic h a  financial 
institution i s required t o disclose informatio n t o 
a designate d authority , o r els e i t make s i t a 
defence agains t a  possible charge of involvemen t 
in mone y launderin g t o mak e suc h a  report . 
Under thes e tw o approaches th e financial  insti -
tut ion i s protecte d fro m sui t fo r breac h o f 
confidence b y th e firs t an d secon d set s o f cir -
cumstances respectively . 

Where bankin g confidentialit y i s enshrine d 
in statute it may be necessary to ensure that money 
laundering legislatio n provide s adequat e gate-
ways wit h appropriate checks and balances through 
the confidentialit y provision s t o permi t th e dis -
closure o f suspicions . Mos t confidentialit y legis -
lation permit s financial  institution s t o pas s o n 
knowledge o f criminal activity to the authorities . 
To be effective mone y laundering legislation must 
allow the passing on of suspicions as well as knowl-
edge. This i s discussed i n more detai l i n Par t 5 . 

[Despite th e protectio n unde r th e Commo n 
Law, however , mos t mone y launderin g legisla -
t ion give s explici t statutor y protect io n t o 
financial institution s tha t disclos e suspicion s o f 
money laundering by their clients to the author -
ities i n good faith. ] 

Institutional arrangement s 

While the legal situation protects financial  insti -
tutions fro m civi l actio n b y client s o r crimina l 
liability for breach of statute, i t does not by itself 
defend the m agains t th e reputationa l damag e 
that migh t aris e i f a  disclosure , mad e i n goo d 
faith bu t no t relatin g to actual criminal activity , 
were to become known to the customer to whom 
it related , an d tha t custome r mad e th e fac t 
public. 
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This proble m i s best tackle d b y establishin g 
appropriate institutiona l arrangement s fo r th e 
handling of suspicion disclosures. These arrange -
ments should ensur e that : 

suspicions disclosures are only handled b y a 
small number o f people, al l of whom ar e 
well trained an d awar e of the sensitiv e 
nature o f this information ; 

when suspicions are passed on t o 
investigators, they ar e only passed t o know n 
contacts within investigatin g authorities , 
who are themselves awar e of the sensitivit y 
of the informatio n tha t the y receive ; 

all information tha t i s not eithe r relevan t t o 
ongoing investigation s o r might provid e 
leads for future investigation s i s destroyed a t 
the earlies t possible opportunity ; 

financial institution s ar e kept informe d o f 
developments relatin g t o disclosures tha t 
they have made as quickly and a s fully a s 
possible. 

Regular and direc t contact betwee n financial 
institutions an d th e authoritie s responsibl e fo r 
handling suspicio n disclosure s shoul d increas e 
the confidenc e tha t financial  institution s hav e 
in the handling of disclosures, and wil l also tend 
to help th e investigator s an d centra l authoritie s 
to understan d th e concern s o f financial  institu -
tions. 

International co-operatio n 

There ma y b e particula r concern s abou t th e 
transfer o f information derivin g fro m suspiciou s 
disclosures to other jurisdictions. It is not alway s 
possible for the originating jurisdiction to specif y 
precisely what should or should not be done with 
the information . Wher e th e handlin g o f th e 
information i s no t covere d b y a  pre-existin g 
agreement, suc h a s a  ta x o r mutua l lega l assis -
tance treaty , i t ma y b e usefu l t o negotiat e a 
memorandum o f understandin g (MoU) , whic h 
can place restrictions on the use or further trans -
mission o f the information . 
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Issues for discussion 

How can action against money laundering 
be publicl y presente d t o maximis e th e 
recognition that confidentiality is not being 
undermined? Whic h existin g institution s 
carry th e greates t publi c trust , an d thu s 
are best placed to play leading roles in the 
anti-money launderin g regime ? Ho w can 
their protection from political interference 
be enshrined in the constitution? 

Central units for handling suspicious 
transaction report s 

Introduction 

Under FATF Recommendation 16 , financial insti-
tutions whic h suspec t tha t fund s tha t the y ar e 
asked t o handl e deriv e fro m crimina l activit y 
should repor t thei r suspicions to "the competen t 
authorities". The FATF Recommendations do not 
define what "the competent authorities" should be, 
but i t ha s bee n th e experienc e o f government s 
implementing th e Recommendation s tha t th e 
most effectiv e approac h i s t o designat e a  singl e 
central uni t t o receive an d proces s money laun -
dering disclosures . 

An effectiv e mone y launderin g regim e wil l 
necessarily involv e th e la w enforcemen t agen -
cies, th e financial  secto r regulator s and , wher e 
the syste m i s als o use d t o addres s ta x evasion , 
the revenu e authorities . I t woul d b e possibl e t o 
locate a  specialise d centra l uni t i n an y on e o f 
these bodies , o r t o se t i t u p a s a  free-standin g 
agency. Ther e ar e example s o f mos t o f th e 
options amon g countrie s tha t hav e introduce d 
money launderin g legislation . 

The choice of approach for each country wil l 
depend upo n a  range of factors. These include : 

institutional capabilities and resources. 
There i s no poin t i n establishing a  centra l 
unit withi n a n agenc y tha t lack s th e 
resources, powers, motivation o r 



competence t o carry out th e require d role . 
It i s essential tha t th e centra l uni t b e 
backed by clear political commitment t o 
assist i t in combating mone y laundering ; 

inter-agency relationships· Th e centra l 
unit wil l need t o work with al l the othe r 
agencies with a  role i n combating mone y 
laundering. I t should therefor e b e locate d 
where i t i s capable o f commanding th e 
respect o f those agencies ; 

relationship with the financial sector. Th e 
central uni t wil l need t o deal on a  day- to -
day basis with financial  institutions , an d 
achieve thei r co-operation rathe r tha n 
grudging enforced compliance ; 

international contacts. Mos t launderin g 
operations are international i n nature. Th e 
central uni t wil l need t o use existin g 
international channel s o f communication , 
or else have th e powers to establish it s own, 
in order t o co-operate wit h mone y 
laundering investigation s i n other countries , 
and i n order t o obtain assistanc e from othe r 
countries i n thei r own investigations . 

public confidence. It is essential no t onl y 
that financial  institution s have confidenc e 
in the capabilities of the centra l unit , bu t 
that ther e i s general public trus t i n it . Thi s 
unit wil l have acces s to confidentia l 
information abou t individuals , which coul d 
be used improperly t o do political, financial 
or potentially physica l harm t o thos e 
individuals. Misuse of personal informatio n 
would undermine publi c faith no t onl y i n 
the uni t itself , but als o in the financial 
institutions tha t mad e reports to it . Unde r 
these circumstances th e system would d o 
more harm tha n good . 

This section sets out a range of possible struc-
tures fo r a  centra l uni t t o receiv e suspiciou s 
transaction reports , givin g example s wher e 
appropriate o f countrie s wher e suc h structure s 
are in place . 

A designated unit within the police force 

This i s th e mos t basi c approach , an d ha s bee n 
adopted i n the Isle of Man. The loca l fraud squa d 
are th e contac t poin t fo r al l disclosures by loca l 
financial institutions . They will either investigat e 
the disclosure s themselves , wher e i t relate s t o 
local activity , o r pas s th e informatio n t o othe r 
investigators where i t relates to activities in other 
jurisdictions. 

This approac h work s bes t fo r jurisdiction s 
where mos t financial  secto r activit y i s offshore -
related. The low level of local activity means tha t 
the fraud squad are not swamped by investigations 
or analysis arising out of suspicions disclosures. 

To be effective, suc h an approach relie s upon 
the activ e involvemen t o f the financial  supervi -
sory authoritie s i n educatin g loca l financia l 
institutions abou t thei r responsibilitie s unde r 
money launderin g legislation , an d monitorin g 
its implementation . I t i s also essentia l tha t th e 
local la w enforcemen t agencie s ca n giv e quic k 
and effectiv e assistanc e i n mone y launderin g 
cases involvin g offshor e businesse s operatin g 
from th e jurisdiction (whic h wil l be the majori -
ty o f th e investigation s arisin g fro m suspicio n 
disclosures). 

The adaptatio n o f such an approach t o cover 
tax evasion could i n theory be achieved throug h 
an Mo U betwee n th e polic e an d th e revenu e 
authorities. 

A specialised unit within the law enforcement 
system 
This i s the approach use d in Britain. I t is similar 
to the previous approach, bu t allow s for jurisdic-
tions where there is a higher level of reporting. The 
main function o f the central unit is to allocate sus-
picion disclosures to the appropriate investigato -
ry agency. With sufficient resources , the central unit 
would als o be well placed t o perform a n analyti -
cal function, an d might be able to generate infor -
mation o n trend s i n launderin g techniques , an d 
highlight sectors or individual institutions whose 
reporting patterns are anomalous . 

As wit h th e previou s approach , thi s mecha -
nism stil l require s th e financia l supervisor s t o 
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play an active part in monitoring compliance by 
financial institution s wit h appropriat e legisla -
tion. Agai n th e abilit y t o co-operat e i n 
investigations fro m overseas , an d th e abilit y t o 
exchange informatio n i s necessary here . 

Such an approach could be extended t o cover 
tax evasion a s above, through a n Mo U betwee n 
the centra l poin t an d th e revenu e authorities , 
or els e b y makin g th e centra l uni t a  join t 
revenue/law enforcemen t body . 

This approac h i s best suite d t o jurisdiction s 
where th e existin g supervisor y regim e i s effec -
tive, an d willin g t o co-operat e wit h la w 
enforcement agencies . 

A specialised unit within the regulatory 
authority 
An alternativ e t o establishin g th e specia l uni t 
within th e la w enforcemen t framewor k woul d 
be to establish i t within th e regulator y structur e 
(e.g. within the Central Bank) . This would hav e 
a number o f potential advantages , for instance : 

financial institution s would already have a 
close working relationship with th e regulato -
ry authority, and the y would possibly be 
more willing to make disclosures to the m 
than t o a law enforcement agency ; 

where the regulatory authorit y suspecte d 
that a  financial  institutio n wa s not followin g 
the requirements of the legislation properly , 
it would be able to step in directly and eithe r 
tackle the problem, or, i f the financial  insti -
tution appeare d t o be involved i n 
laundering, i t could tak e regulatory actio n 
up to and includin g licence revocation ; 

the regulator y authorit y woul d be wel l 
placed t o advise financial  institution s o n 
how the y migh t improv e thei r system s an d 
controls t o combat mone y laundering . 

On th e other han d ther e woul d b e som e 
disadvantages: 

the uni t would no t b e in a  position t o inves-
tigate suspicion s itself , and would therefor e 
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need t o pass them on t o the relevant la w 
enforcement authorities . This could poten -
tially introduc e a n element o f delay; 

because i t was not itsel f a criminal investiga -
tory body, a unit within th e regulator y 
system might find  i t difficult t o exchang e 
information an d otherwis e co-operate wit h 
central unit s i n other countries ; 

there migh t b e no single regulator wit h 
responsibility fo r al l institutions subjec t t o 
the mone y launderin g legislation . Thi s 
might lea d t o uneven coverag e of th e 
financial secto r (on e possible way to tackl e 
this where ther e ar e several regulator s 
would be to establish a  central uni t share d 
by all the regulators , staffed b y secondees) . 

This optio n migh t b e appropriat e wher e th e 
Central Ban k o r othe r regulator y authorit y i s 
well respected an d both willin g and abl e to tak e 
on thi s role . I t would however requir e th e regu -
latory authority t o liaise effectively wit h th e la w 
enforcement agencie s and, i f the legislation i s to 
be use d t o comba t ta x evasio n a s well, with th e 
Revenue authorities . 

A freestanding specialised unit 
Establishing th e centra l uni t a s a  stand-alon e 
body, separate from bot h th e financial  regulator s 
and th e la w enforcemen t agencie s woul d avoi d 
some o f th e problem s associate d wit h th e tw o 
previous alternatives , bu t i t would los e som e o f 
the advantages. As an independent body it would 
not be seen to be working to any other agencies ' 
agendas. However a unit with no role other tha n 
receiving, analysin g an d distributin g disclosure s 
might i n practic e b e to o wea k t o b e effective , 
particularly a s i t would hav e clearl y measurabl e 
costs, bu t th e benefit s o f it s activitie s woul d 
accrue elsewhere . 

A freestanding specialised unit with regulatory 
powers 
Under thi s approac h a  single freestandin g bod y 
would b e responsibl e fo r th e handlin g o f suspi -

ES AND POSSIBL E ACTIO N 



cion disclosures and the monitoring of the imple-
mentation o f money launderin g legislation . Fo r 
the former functio n i t would ac t muc h a s in th e 
previous options, performing analysi s on the dis-
closures receive d an d distributin g the m t o th e 
relevant investigatin g agencies . Fo r th e latte r 
function i t would hav e th e authorit y t o inspec t 
the systems and controls established by financial 
systems to enable the m t o make reports . 

It woul d b e necessar y t o conside r th e rela -
tionship between such a  unit an d existin g finan-
cial regulators. Some aspects of supervision, such 
as solvency, would not be of direct concern to such 
a unit, and would be expected to remain with th e 
Central Ban k o r wit h th e insuranc e supervisor . 
There would however be a potential overlap in the 
areas of conduct of business regulation and investor 
protection. Where there is no effective bod y with 
such responsibilities i t might be sensible to place 
these with the central money laundering unit, t o 
minimise duplication of effort an d the compliance 
burden on financial  institutions . 

A bod y along thes e line s i s likely t o be fairl y 
large, and expensive to operate. That will increase 
the attractiveness of using it to address tax evasion. 
This might best be tackled by involving revenu e 
officials i n the analysis of disclosures. 

Any effectiv e cash transaction reporting 
regime would require a central uni t with a t leas t 
the power s se t ou t here . Th e Australian 
Transaction Report s an d Analysi s Centr e 
(AUSTRAC) i s structured alon g these lines . 

A specialised uni t with regulator y an d 
investigative power s 

This optio n woul d creat e a  ver y powerfu l bod y 
with potentially wide-ranging powers. In addition 
to the considerations discussed above, it would be 
necessary t o addres s th e interfac e wit h la w 
enforcement and , wher e appropriate , revenu e 
authority investigators . I t migh t b e possibl e t o 
establish such a body with th e abilit y to investi -
gate tax evasion, passing other cases to the police, 
but thi s coul d giv e ris e t o conflict s o f interes t 
between apprehension o f criminals and recover y 
of revenue. 
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This singl e agenc y approac h i s probably to o 
monolithic t o be workable . 

Issues for discussion 

Which o f th e existin g agencie s i n eac h 
Commonwealth countr y currentl y com -
mand the trust and respect of the financial 
sector and the law enforcement agencies? 
Is any existing agency structured appropri-
ately to take on responsibilities in this area, 
or would a new agency - perhap s drawing 
staff from a number of existing bodies - b e 
a better option? What arrangements, such 
as interdepartmental arrangements, might 
be necessary to ensure a co-ordinated and 
co-operative approach to tackling money 
laundering? 

Treatment of jurisdictions with 
inadequate money laundering regimes 

Introduction 

Given th e internationa l natur e o f bot h th e 
global financia l syste m an d moder n mone y 
laundering, ther e i s a  dange r tha t domesti c 
action t o tackl e th e proble m wil l b e under -
mined b y crimina l proceed s tha t hav e bee n 
introduced int o th e financial  syste m from othe r 
countries. Onc e th e mone y i s i n th e financial 
system i t i s harde r t o recognis e it s crimina l 
origins, an d thu s t o tak e actio n agains t it . A 
comprehensive approac h t o tacklin g mone y 
laundering mus t therefor e includ e measure s t o 
deal with thes e flows. 

The scale of the proble m 

Identifying thos e countries that pose the greates t 
money laundering risk is not easy . Even i n coun -
tries where ther e i s no relevan t legislation , onl y 
a smal l fractio n o f financial flows  wil l involv e 
the proceeds of crime. Other factors , such as the 
scale an d sophisticatio n o f th e loca l financia l 



sector, geographica l location , o r leve l o f crimi -
nality, ma y attrac t mone y launderers , s o tha t 
some countrie s wit h legislatio n i n plac e ma y 
suffer fro m mor e mone y launderin g tha n other s 
without. Furthermore, within any country, some 
financial institution s ar e likely to be more effec -
tive a t deterrin g o r detecting crimina l proceed s 
than others . I n particular , branche s an d sub -
sidiaries o f financia l insti tution s whos e 
headquarters ar e subjec t t o a n effectiv e anti -
money launderin g regim e ma y b e oblige d t o 
follow muc h toughe r procedure s tha n migh t b e 
required unde r loca l legislation . 

Under these circumstances attempts to draw up 
lists o f countrie s wit h inadequat e mone y laun -
dering countermeasures , o r alternativel y list s o f 
countries that do have countermeasures i n place, 
are likely to be ineffective, as well as politically con-
tentious. Clearl y i t i s importan t t o pa y carefu l 
attention to transactions arising from countries with 
a poor reputation for taking action against money 
laundering, but i t i s equally importan t t o identi -
fy particular institutions , from whateve r country , 
that ma y have inadequat e system s and controls . 

Identifying high ris k transactions 

This i s bes t tackle d throug h th e exchang e o f 
information amon g financia l supervisors , la w 
enforcement agencies , an d othe r bodie s wit h a 
responsibility fo r tacklin g mone y laundering . 
While th e exchang e o f mer e suspicion s ma y b e 
inappropriate, information abou t convictions fo r 
money laundering, or regulatory action to tackl e 
institutions failing to take adequate steps to guard 
against it , is likely to be of value to authorities i n 
other countries , particularly where th e financial 
institution involve d has branches or subsidiaries 
in other countries, or conducts muc h o f its busi-
ness with resident s of another country . 

The exchang e o f suc h informatio n i s bes t 
handled through bilateral (o r multilateral) agree -
ments betwee n th e agencie s involved , perhap s 
on the basis of MoUs. Such agreements would cover 
the basi s upo n whic h informatio n migh t b e 
exchanged, includin g an y restrictions on furthe r 
transmission o f the information . 
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Issues for discussion 

What arrangement s alread y exis t fo r th e 
exchange of information betwee n nation-
al authorities? Can these be developed to 
encompass information regardin g institu-
tions and/o r countrie s tha t pos e a 
significant mone y launderin g threat? To 
what extent would such a system affect the 
relationship between financial institutions 
and the relevant authorities? 

The role of the supervisory authorities 

Introduction 

It i s clear fro m wha t ha s alread y bee n said , an d 
from consideratio n o f th e draf t mode l law , tha t 
legislation o n it s ow n i s no t sufficien t t o con -
struct a n effectiv e regim e fo r tacklin g mone y 
laundering. It is absolutely crucial that there i s an 
appropriate institutiona l structur e within whic h 
the la w operates . 

Whether o r not a  single body is given respon-
sibility fo r ensurin g compliance wit h al l aspect s 
of money laundering legislation, i t is crucial tha t 
a numbe r o f function s ar e carrie d out . Thes e 
include the inspection of financial  institution s t o 
monitor compliance, the compilation of statistics 
and other reports and reviews of the effectivenes s 
of the legislation , issuing guidance notes to assist 
financial institution s i n meeting their obligation s 
under th e legislation , providin g trainin g fo r th e 
staff o f financia l institution s i n appropriat e 
systems t o forestall , preven t an d detec t mone y 
laundering, an d ensurin g tha t financial  institu -
tions do not come under the control of criminals 
or criminal organisations . 

Inspection o f financia l institution s 

It is necessary to ensure that financial  institution s 
have in place systems that address the requirements 
of Recommendations 12-1 8 and 20 , that i s to: 

identify thei r customers ; 



keep records of all transactions ; 

report any suspicious transactions to the rele-
vant authorities and co-operate with sub-
sequent instruction s from thos e authorities ; 

establish systems and controls to forestal l 
and preven t mone y laundering , includin g 
the provision o f appropriate trainin g for 
staff. 

Whatever agenc y i s responsibl e fo r fulfill -
ing this responsibility, i t will need t o be able t o 
inspect financia l institutions ' records , an d i f 
necessary t o intervie w thei r staff . Financia l 
supervisors an d Centra l Bank s wil l ofte n hav e 
such powers . Eve n wher e thes e authoritie s d o 
not hav e primar y responsibilit y fo r tacklin g 
money launderin g withi n th e financia l sector , 
they wil l hav e a n interes t i n th e finding s o f 
such inspection s -  a  financia l institutio n tha t 
is no t takin g adequat e step s t o guar d agains t 
money launderin g ma y be cause for concern i n 
other contexts . In order to maximise th e effec -
tiveness o f such inspections , whil e minimisin g 
the burden s impose d b y the inspection proces s 
on financial institutions , where responsibilitie s 
lie wit h mor e tha n on e agenc y i t ma y b e 
appropriate fo r on e author i t y t o conduc t 
inspections o n behal f o f others . Thi s wil l 
require clos e co-operatio n betwee n al l th e 
agencies concerned . 

Compilation of statistics and reports 
The effectivenes s o f money launderin g legisla -
tion ca n bes t b e maintaine d b y ongoin g 
assessment o f its impact. No t only wil l govern -
ments wish to know what impac t the legislation 
is having , bu t financia l institution s wil l als o 
benefit fro m feedbac k abou t the disclosures tha t 
they make , i n aggregate a s well a s on a  case by 
case basis . Reportin g migh t usefull y tak e a 
number o f forms: 

statistical informatio n detailin g the numbe r 
of disclosures made , the percentage whic h 
have been of value, and the classes of 
institution tha t mad e the disclosures; 

information o n convictions obtaine d and 
assets confiscated, bot h domesticall y an d as 
a result of international co-operation ; 

regular appraisal s of the costs of the anti -
money launderin g regime to governmen t 
and t o the financial  sector ; 

trends i n laundering, both domesti c and 
international. 

Guidance notes 

It ha s been th e experienc e o f financial  institu -
tions in many countries where money launderin g 
legislation has been introduce d tha t complianc e 
with th e legislation i s made easie r by the provi-
sion of officially approve d guidanc e notes . 

It i s important tha t suc h guidance is: 

accurate, reflecting th e legal provisions in 
such a  way that financial  institution s can 
trust th e guidance; 

comprehensible, so that i t is easy to use; and 

kept u p to date, so that i t reflects any 
amendments t o legislation or experience i n 
using it . 

For these reason s i t is desirable fo r the draft -
ing o f guidanc e note s t o involv e no t onl y th e 
regulatory and law enforcement agencie s respon-
sible for supervising and operating the legislation, 
but als o the financial  institution s themselves . 

The guidance notes should set out good prac-
tice in complying with the law in a more detailed 
way than i s possible in the text of the legislation . 
They shoul d als o giv e example s o f what migh t 
be considere d suspiciou s transactions , and wha t 
elements migh t b e appropriat e fo r inclusio n i n 
staff trainin g programmes . Example s o f 
Commonwealth countrie s an d territorie s tha t 
have produce d guidanc e note s includ e Britain , 
the Isl e of Man, Singapore an d Australia . 

Training 
While guidance notes form an invaluable adjunc t 
to mone y launderin g legislation , the y operat e 
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best when combined with training for the staff of 
financial institutions . While i t i s appropriate fo r 
financial institution s to train their own staff, i t is 
vital tha t thos e officer s wh o ar e responsibl e fo r 
making suspicion s disclosures , an d wh o liais e 
with th e supervisor y authorities , receiv e suffi -
cient trainin g i n thei r specifi c responsibilities . 
Such training is best provided by, or in close asso-
ciation with , thos e agencie s responsibl e fo r th e 
operation o f the legislation . 

This training should cove r a  range of topics: 

the requirement s place d o n financial  insti -
tutions under th e legislation , includin g th e 
duties to identify customers , keep record s 
and trai n staf f i n the appropriat e systems , as 
well as reporting suspicions ; 

recognising transaction s whic h migh t relat e 
to money laundering , an d determinin g t o 
what exten t "mild " suspicions migh t b e "fil -
tered out " and no t passe d on t o th e 
authorities; 

understanding th e sor t of information tha t 
would be of value t o the authorities , and th e 
extent t o which follow-up informatio n 
might be valuable, and wha t leve l of feed -
back migh t b e expected i n response t o 
disclosures; 

handling request s from la w enforcemen t 
investigators fo r confidentia l information . 

Issues for discussio n 

What institutiona l arrangement s ar e 
needed t o ensur e tha t th e authoritie s 
responsible fo r combattin g mone y laun -
dering are i n a  positio n t o carr y ou t al l 
their responsibilities , o r alternativel y t o 
ensure that they are carried ou t b y other 
bodies? 

In some Commonwealth countrie s the provi -
sion of training has been arranged i n associatio n 
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with the financial  secto r trade associations, wh o 
have bee n abl e t o devis e appropriat e manual s 
and materials for training staff at all levels within 
financial institutions . This approac h ha s helpe d 
to develo p mutua l understandin g betwee n th e 
authorities and the trade associations, which has 
allowed th e effectiveness o f the legislatio n t o be 
monitored informally , and possible improvement s 
to i t to be identifie d a t an early stage . 

Preventing criminal control of financial 
institutions 
The effectivenes s o f th e measure s outline d 
above depend s criticall y upo n th e assumptio n 
that financial  institution s themselve s recognis e 
the desirability o f co-operating with th e author -
ities t o ensure tha t the y d o no t find  themselve s 
inadvertently doin g busines s wit h criminals . I n 
almost al l case s thi s assumptio n i s justified, an d 
financial institution s genuinel y d o wan t t o 
"keep the crooks off the books" . However thi s is 
not th e cas e wher e financial  institution s hav e 
been se t up , o r subsequentl y fall , unde r th e 
control o f criminals o r criminal organisations . 

A financial  institutio n tha t knowingl y laun -
ders criminal proceeds , and whic h conceal s thi s 
behaviour fro m th e authoritie s pose s a  sever e 
threat t o th e financial  system , an d offer s crimi -
nal organisation s th e bes t prospec t o f accessin g 
the financial  syste m without detection . 

Unsurprisingly thi s situatio n ha s attracte d 
criminal organisation s i n som e countrie s t o 
make activ e effort s t o acquir e contro l o f finan-
cial institutions . There hav e als o been bankin g 
crises i n som e jurisdiction s tha t ha d se t ou t t o 
establish themselve s as offshore centre s throug h 
a combination o f tax advantages and slack regu -
lation. Eve n today , ther e i s evidenc e tha t 
financial institution s i n countries such a s Russia 
are being established b y criminal organisations . 

It i s essentia l tha t financia l regulator s an d 
other authoritie s responsibl e fo r combattin g 
money launderin g tak e step s t o ensur e tha t 
criminal organisation s canno t tak e contro l of , 
or se t up , bank s o r othe r financial  regulations . 
The ke y t o thi s i s to ensur e tha t applicant s fo r 



licences t o ru n financia l institution s ar e ade -
quately scrutinise d t o ensur e tha t the y ar e "fi t 
and proper " t o conduc t th e busines s tha t the y 
propose. 

International co-operation 
Introduction 

It has already been pointed out that money laun -
dering i s a n internationa l problem , an d tha t 
effective measure s t o tackl e i t requir e interna -
tional co-operation . Thi s co-operatio n i s 
necessary a t a  number o f levels , an d betwee n a 
number o f different agencies . 

Co-operation between governments 

Co-operation between governments is important 
to ensure tha t a  legal and administrativ e frame -
work exist s fo r cross-borde r investigation s int o 
money laundering . A t th e mos t basi c leve l i t i s 
important tha t th e lega l and constitutiona l def -
initions of money laundering adopted by differen t 
governments ar e compatible , s o tha t a  crim e 
committed i n one jurisdiction wil l be recognised 
as such by others. The widespread adoption of the 
40 FAT F Recommendations , togethe r wit h th e 
1988 United Nations Convention (and , increas -
ingly, the 199 0 Council of Europe Convention) , 
has greatl y assiste d i n thi s process . Fo r thos e 
Commonwealth countrie s that have yet to intro-
duce thei r ow n mone y launderin g legislation , 
the draf t mode l la w produced b y the Secretaria t 
will provide a  legal framework tha t i s fully com -
patible wit h th e FAT F Recommendations , an d 
hence wit h th e approac h adopte d i n th e major -
ity of other countries . 

At the intergovernmental leve l the processing 
of request s fo r internationa l co-operatio n i n 
money launderin g case s i s greatly ease d b y th e 
negotiation o f bilatera l o r multilatera l treatie s 
or agreements . I n particula r Mutua l Lega l 
Assistance Treaties, covering asset tracing, freez -
ing and confiscation, th e production o f evidence 
and th e questionin g o f witnesses, ar e extremel y 
valuable tool s i n pursuin g investigation s acros s 
national boundaries . 
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Co-operation between government agencies 

Within the framework of a common legal approach 
and a  network of international agreements , mos t 
practical co-operation will take place on an agency 
to agency basis. This will tend to develop at both 
the formal and informal level. Formal arrangements 
for the exchange of information under international 
agreements wil l frequently, an d rightly , be chan -
nelled throug h formal channels , involving nom -
inated central authorities within Justice Ministries 
or th e Attorne y General' s Department . Thes e 
formal exchange s ca n b e greatl y strengthened , 
and frequentl y speede d up , b y mor e informal , 
direct contac t betwee n investigator y an d super -
visory agencies . 

Apart fro m contact s relating to specific cases , 
informal communicatio n ca n develo p nationa l 
authorities' understandin g o f th e natur e o f th e 
information availabl e t o thei r counterpart s i n 
other jurisdictions, and the exchange of informa -
tion about previous cases, and approaches that have 
been mor e o r less successful, ca n hel p propagat e 
good practice . For a fo r exchange s o f experienc e 
already exist for law enforcement bodies 1 and are 
developing among financial  supervisors 2. 

With individua l cases , informal bilatera l dis-
cussions ma y clarif y th e likel y valu e o f 
information tha t migh t b e obtaine d throug h 
formal request s fo r information . I t migh t als o 
allow th e authoritie s i n differen t countrie s t o 
identify commo n targets , and develop a mutual -
ly supportive approac h t o thei r investigations . 

Just a s co-operation betwee n government s i s 
assisted by formal treatie s and agreements , spec-
ifying ho w request s fo r informatio n shoul d b e 
made, an d t o who m the y shoul d b e addressed , 
agency t o agenc y co-operatio n ca n b e assiste d 
by th e drawin g u p o f MoUs , settin g ou t clearl y 
how informatio n shoul d b e exchanged . MoU s 
are particularly valuabl e where there i s a regular 
two-way flow of requests between the two parties 
to the agreement . 

1 Interpol' s FOPAC group, the Customs Co-operation Counci l 

2 Throug h th e International Organisation of Securities Commissions 
(IOSCO) an d the Offshore Grou p of Banking Supervisors 



Co-operation o n bes t practic e 

The exchange of information betwee n supervi -
sory authorities need not only relate to suspected 
cases of money laundering. Those countries with 
longer experience of tackling money laundering 
will often be willing and able to offer advise and 
assistance to other countries that are establishing 
legislation, procedure s an d institutiona l struc -
tures for the first time. 

Issues for discussion 

Is the existing level of bilatera l co-opera-
tion adequate? What are the shortcomings 
in existin g arrangements ? Ho w ca n 
Commonwealth government s maximis e 
the scope for international co-operation in 
combating mone y laundering ? I s there a 
case for the establishment o f a dedicated 
structure withi n th e Commonwealt h t o 
assist i n thi s process , o r doe s 
Commonwealth participatio n i n existin g 
fora offer sufficient scope? 
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International Financia l Centres 

Economic development and the 
financial sector 
Introduction 

Many developin g countrie s ar e lookin g t o th e 
development o f a significant financial  secto r as a 
key t o economi c development . Thi s approac h 
has been stimulate d b y the increasin g globalisa -
tion o f financial  an d capita l market s resultin g 
from financial  an d economic liberalisation . 

Threats to development 
The expansion of global financial  market s has 

not bee n withou t it s problems . Ther e ha s bee n 
increased volatility of capital flows as money has 
moved from marke t t o market i n search of shor t 
term returns. This i s an issue that i s already con -
cerning Commonwealth governments . 

A comparable threa t comes from th e increas -
ing quantities of criminally derived and criminally 
controlled mone y flowing  throug h th e interna -
tional system . Thes e flows  d o no t necessaril y 
respond t o norma l economi c stimuli , movin g 
instead in response to changes in banking secrecy, 
or financial regulation. Such movements result in 
unpredictability and hence the instability of finan-
cial institutions through which the y occur . 

This instability should be of particular concern 
to thos e government s seekin g t o establis h o r 
develop thei r financial  sectors . Criminal mone y 
may flow rapidly int o ne w centres , providing a n 
illusion of success and a short term boost to nation-
al savings. They may equally flow away rapidly as 
conditions change, attracted by another centre, or 
merely moving to complicate detection . 

Combating instability 
Those government s tha t resis t th e temptatio n 
to soak up short term flows from mone y launder -

ing are likely to find themselves layin g the foun -
dations o f a  financia l secto r tha t ca n mak e a 
contribution t o th e econom y ove r th e longe r 
term. B y setting high standard s o f financial  reg -
ulation, an d b y introducin g effectiv e mone y 
laundering countermeasures , the y ar e likel y t o 
attract high quality financial  institutions , whic h 
will not only provide a  source of revenue direct -
ly, but whic h wil l contribute t o wider economi c 
development withi n th e country . 

While thi s poin t i s relevant t o al l countries , 
it i s particularl y crucia l t o thos e seekin g t o 
develop a s international financial  centres . 

The key feature of an internationa l 
financial centre 

Introduction 
For th e purpose s o f thi s paper , Internationa l 
Financial Centres (IFCs ) may be defined a s juris-
dictions which are seeking to achieve a significant 
proportion o f thei r economi c developmen t 
through attracting financial  service s activity. This 
activity i s primarily conducted o n behalf of non-
residents, an d ma y involv e specia l ta x conces -
sions or bank licensing arrangements t o cater fo r 
this "offshore" business. IFCs are often referre d t o 
as "Offshore Centres" , or as "Tax Havens" . 

The attractions of IFCs 
IFCs tend t o attrac t busines s throug h offerin g a 
range of financial  an d professional services , com-
bined wit h a n attractiv e ta x regime . No t al l 
centres offer al l services: some seek t o specialis e 
in particula r niches . Ke y element s i n IFC s 
include: 

favourable taxation . Thi s ma y involve : very 
low (eve n zero ) rate s of corporate an d 
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personal incom e ta x fo r al l or selecte d 
classes of companies an d individuals ; n o 
withholding ta x on ban k interes t o r 
corporate dividends ; and specia l 
arrangements with selected countrie s unde r 
dual-taxation treaties ; 

banking services. Bankin g operations ma y 
be established o n a  "managed basis " where a 
bank with a  physical presence i n th e 
jurisdiction manage s a  "booking operation" , 
accepting deposit s on behal f o f a branch o r 
subsidiary of another ban k whic h has n o 
physical presence. Deposits booked withi n 
the jurisdiction woul d be subject t o loca l 
tax and lega l requirements ; 

company formation and management. 
Special classes of corporate entitie s (ofte n 
known a s "International Busines s 
Companies" (IBCs ) o r "exemp t 
companies") may  be created, ofte n a t ver y 
short notice, within th e jurisdiction. Suc h 
companies would be able to hold asset s an d 
conduct financial  transactions . Disclosur e 
requirements ar e usually minimal fo r thes e 
companies, and the y are often exemp t fro m 
tax on any of their activities ; 

insurance. The ta x and regulator y structur e 
may be attractive t o insuranc e companies , 
particularly "captiv e insurers " - effectivel y 
separately incorporate d self - insuranc e 
schemes; 

trust business. Asse t protection trust s an d 
other simila r arrangements can b e 
established t o place asset s out of the reac h 
of lawsuits or similar demands. These may 
involve th e us e of IBCs as well as trusts; 

confidentiality. Commercia l an d financial 
confidentiality may  be enshrined i n statute , 
and subjec t t o criminal penalties , rathe r 
than remainin g a  matter o f Common Law . 

While al l thes e factor s ar e designe d t o assis t 
legitimate busines s activities , particularl y whe n 
those activitie s ar e commerciall y o r politicall y 
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sensitive, they may also prove to be attractive t o 
money launderer s seekin g t o hid e thei r illicitl y 
gained assets . Those countries seeking to develop 
as IFCs must therefor e b e careful t o deter crimi -
nal money , whil e stil l attractin g legitimat e 
international business . 

The competitiveness of ifcs 

Introduction 
Because the y loo k for business outside thei r ow n 
jurisdictions, IFCs are, to a greater or lesser degree, 
in competition wit h eac h other . Thi s i s particu-
larly true of centres within the same time zone: all 
Caribbean an d Caribbea n Ri m IFC s ar e effec -
tively competin g fo r busines s fro m th e Unite d 
States, Canada an d Lati n America . Pacifi c IFC s 
are competin g fo r busines s fro m Eas t Asi a an d 
Australasia. Some areas of IFC activity are not so 
dependent o n tim e zones, and IBC s in particula r 
may be used by customers worldwide . 

This high leve l of competition tend s to mak e 
individual IFC s reluctan t t o tak e an y ste p tha t 
might cause them to lose business to a rival centre. 
Past experience has demonstrated tha t changes in 
tax regimes, or political instability can cause very 
rapid outflows o f business. Indeed man y offshor e 
trusts are established i n such a way that the y ca n 
move to a new jurisdiction overnight , i n the fac e 
of any threa t t o their situation . 

Reputation 
Because o f the sensitivit y o f much IF C busines s 
to any threat, real or imagined, to their situation , 
IFCs mus t mov e carefull y i n introducin g ne w 
legislative o r regulator y positions . Howeve r th e 
business i s als o likel y t o b e sensitiv e t o an y 
scandal occurrin g withi n th e jurisdiction , espe -
cially i f it i s related t o the financial  sector . 

Several internationa l financial  centre s tha t 
have attracte d busines s throug h lo w regulator y 
standards an d minima l vettin g o f ban k licenc e 
applicants have subsequently suffered badl y fro m 
the collaps e o f financia l institutions , an d th e 
uncovering o f frau d an d mone y launderin g 
within thei r jurisdiction. Such centres have sub-



sequently foun d i t ver y difficult  t o re-establis h 
themselves as viable financial  centres . 

However, wher e reasonabl e standard s hav e 
been maintained , i t ha s bee n possibl e fo r som e 
IFCs to introduce progressively tighte r regulato -
ry requirements and money laundering legislatio n 
without losin g muc h business . Wha t littl e tha t 
has bee n los t ha s soo n bee n replace d b y new , 
higher qualit y business , attracte d b y th e highe r 
standards tha t hav e been introduced . 

Collective action 

The ke y to this success has often bee n a  collec-
tive recognitio n b y IFC s tha t highe r regulator y 
and legislativ e standard s ar e likel y t o hav e ne t 
overall benefits. This has led to collective action . 
The Caribbea n Financia l Actio n Tas k Forc e 
(CFATF) -  t o which 1 2 Commonwealth coun -
tries an d 6  Britis h Dependencie s belon g -  i s a 
good exampl e o f this . Th e CFAT F wa s estab -
lished a t a  Caribbean Dru g Mone y Launderin g 
Conference i n Aruba i n 1990 , and ha s gradual -
ly developed a s a  regiona l initiative , wit h ove r 
two doze n member s an d a  smal l secretariat . 
Members of CFATF have been prepared to move 
faster togethe r tha n an y individua l member s 
would probably have done separately . 

Another example of collective action has been 
the wor k o f th e Offshor e Grou p o f Bankin g 
Supervisors, which was originally established to act 
as a central point of contact between a number of 
IFCs an d th e Basl e Committee . Thi s groupin g 
has established a set of minimum standards for all 
its member s (includin g implementatio n o f th e 
FATF Recommendations), and has recently eval -
uated it s membership agains t thos e standards . 

As a n organisatio n containin g mos t o f th e 
established IFCs , the Commonwealth i s particu-
larly wel l place d t o tak e thi s exercis e further . 
The commendation b y Heads of Government o f 
the FATF Recommendations, and the agreemen t 
by both Law and Finance Ministers t o work col -
lectively t o comba t th e launderin g o f th e 
proceeds o f al l type s o f serious crim e provide s a 
basis fo r co-ordinate d progres s amon g al l 
Commonwealth countries . 
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Issues for discussion 

What obstacles exist to collective action to 
introduce mone y laundering legislation ? 
What rol e ca n Commonwealth Financ e 
Ministers pla y i n encouraging Common-
wealth an d non - Commonwealth IFC s to 
introduce effective regimes? 

Regulatory standards 

Introduction 

The rol e of the regulator y authority i s critical t o 
the succes s o f an IFC . The regulator y authority , 
in conjunction wit h the government, mus t main-
tain sufficientl y stric t authorisatio n criteri a t o 
keep awa y unsound financial  institutions , whil e 
attracting a  sufficien t numbe r o f high-qualit y 
applications t o maintai n a  viabl e sector . Whil e 
the individua l reputatio n o f eac h IF C play s a 
major par t i n th e secon d criterion , i t i s th e 
determination an d skil l of the regulatory author -
ity that ensure s success with th e first  criterion . 

Conflicts of interes t 

The bigges t problem for regulatory authorities is 
the possibilit y o f conflict s o f interes t arisin g 
between th e promotio n o f th e financial  secto r 
and it s regulation . Thi s ca n b e exacerbate d b y 
political involvemen t i n financial  institution s o r 
overambitious target s for growth o f the sector . 

Such conflict s o f interes t canno t alway s b e 
avoided, bu t the y ca n b e addressed i n a  numbe r 
of ways. These include : 

the separation o f responsibility fo r regulatio n 
and promotio n a s far as this is possible; 

prohibition o f any active involvemen t b y 
serving members of the government i n th e 
running o f financial  institutions ; an d 

the ful l declaratio n o f any interest s i n a 
decision b y all those with an y responsibilit y 
for it . 



Relationships with overseas authorities 

By their nature , regulator s i n IFC s ar e likel y t o 
have frequen t contac t wit h regulator s i n othe r 
jurisdictions, seekin g legitimat e informatio n 
about th e activitie s o f financial  institutions . A t 
the sam e tim e the y ma y wel l b e subjec t t o 
"fishing expeditions " conducte d b y foreig n 
revenue authorities , seekin g informatio n o n 
which t o develop a  case agains t a  suspected ta x 
evader. I t i s importan t tha t th e mean s exis t t o 
offer suitabl e co-operatio n i n bot h cases , whil e 
not breaching confidentiality b y responding inap-
propriately. 

One o f the mos t effectiv e way s o f achievin g 
this i s throug h th e negotiatio n o f mutua l lega l 
assistance treatie s (MLATs) , or , les s formally , 
MoUs, wit h thos e jurisdiction s tha t mos t fre -
quently mak e request s fo r assistance . Thes e 
agreements can specify th e circumstances unde r 
which a request for assistance will be considered , 
the nature o f assistance tha t migh t b e provided , 
and any restrictions tha t migh t be placed on th e 
onward transmissio n o f information . 

Issues for discussion 

What steps can be taken to ensure that reg-
ulatory standards are maintained in IFCs in 
the light of increasing international com-
petition? How can these high standards be 
presented in a way that will attract sound 
business while deterring illicit funds? 

Confidentiality legislatio n 

Introduction 

A feature o f many IFCs (and of some other juris-
dictions) i s the adoptio n o f a  statutory basi s fo r 
financial an d commercia l confidentiality . Suc h 
legislation i s often introduce d t o reassure poten -
tial investor s tha t thei r legitimat e righ t t o 
confidentiality wil l be respected. I t i s particular-
ly attractiv e t o thos e wh o conside r tha t thei r 
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domestic right s t o confidentialit y hav e bee n 
undermined fo r any reason, such as a hostile an d 
confiscatory government , o r corruptio n withi n 
the domesti c financial  system . 

The possible grounds under the Common Law 
for overridin g confidentialit y ar e discusse d i n 
Part 3 . Unless specifi c accoun t i s taken o f thes e 
in framing suc h legislation , i t may end u p ham -
pering a n IF C fro m bein g abl e t o tak e actio n 
against criminals , an d particularl y mone y laun -
derers, operatin g withi n it s territory . Thi s 
situation can be tackled through the introductio n 
of appropriate legislativ e gateways . 

Gateways 

The purpose of gateways in confidentiality legis -
lation i s to establish strictly limited circumstance s 
under whic h confidentialit y ma y be overridden . 
These circumstances normally reflect those estab-
lished i n commo n la w b y th e Tournier  decisio n 
(discussed in Part 3 of this paper). The legislatio n 
sets out : 

to whom confidentia l informatio n may  be 
passed; 

the circumstance s unde r which thi s is 
permitted; an d 

restrictions o n th e onward passage of th e 
information. 

Most confidentiality legislatio n permits infor -
mation to be passed to the supervisory authoritie s 
to enabl e thos e authoritie s t o carr y ou t thei r 
proper functions. A n effectiv e anti-mone y laun -
dering regim e mus t als o permi t confidentia l 
information t o b e passe d t o th e authoritie s 
responsible fo r combatin g mone y launderin g 
where a n institutio n know s o r suspect s tha t a 
transaction i n which i t is involved relate s to th e 
proceeds o f crime . I t mus t als o permi t th e dis -
closure o f confidentia l informatio n t o la w 
enforcement agencie s investigating money laun -
dering cases , subjec t t o appropriat e judicia l 
procedures, such as the obtaining of a court order . 

Where th e transactio n involve s othe r juris -
dictions, i t i s important tha t i t i s permissible t o 



pass the appropriat e informatio n t o the authori -
ties in those other jurisdictions i f this is desirable. 
It is however possible to restrict the use that ma y 
be made o f tha t information . Informatio n t o b e 
used for criminal o r regulatory purpose s may , fo r 
instance b e passed subjec t t o th e provis o tha t i t 
cannot b e used for ta x purposes . 

Issues for discussion 

Where there exist s confidentiality legisla -
tion, t o wha t exten t d o Commonwealt h 
members envisage problems in introducing 
appropriate gateways? What steps can be 
taken to ensure that the correct balance is 
struck between the need to maintain con-
fidentiality and the need to tackle money 
laundering effectively and thoroughly? 

Practical issues 

Introduction 

The requirement s o f th e FAT F Recom -
mendations discusse d i n Par t II I ar e relevan t t o 
IFCs a s wel l a s t o othe r jurisdictions . Howeve r 
the internationa l natur e o f muc h IF C busines s 
makes th e practica l applicatio n o f som e o f th e 
Recommendations mor e complicated . 

Customer identificatio n 

Customer identificatio n ca n b e a  proble m fo r 
IFCs a s th e financial  institution s locate d ther e 
will usually never have face-to-face contac t wit h 
their customers. Indeed, where the financial  insti -
tution i s a  "managed bank" , o r simila r bookin g 
operation, suc h contact i s non-existent . 

In thes e circumstance s relianc e mus t b e 
placed o n financial  institution s an d intermedi -
aries wh o hav e actua l contac t wit h th e clients . 
Often thes e wil l b e par t o f th e sam e financial 
conglomerate as the local operation. Under thes e 
circumstances i t i s important t o ensure tha t th e 
overseas entitie s ar e subjec t t o effectiv e mone y 

laundering countermeasures . Wher e th e clien t 
contact i s through a n unrelate d intermediary , i t 
is importan t tha t th e intermediar y i s subject t o 
adequate regulation, and has itself been subject t o 
identification b y th e loca l financial  institution . 
Some of the trade associations involved i n inter -
national financial  busines s have introduced codes 
of practic e i n thi s area . On e exampl e i s th e 
Association of International Life Offices (AILO) , 
who recommen d a  very clea r "kno w you r inter -
mediary" approach . 

Record keepin g 

Record keepin g als o gives rise t o concerns . I t i s 
important tha t sufficien t informatio n i s hel d 
locally t o allo w th e reconstructio n o f transac -
tions. Thi s ma y wel l nee d t o includ e custome r 
identification evidence , or at least sufficient evi -
dence to link the transactions to the customer on 
whose behal f the y wer e conducted . Wher e 
"booking operations " ar e permitted , i t i s vita l 
that ther e i s sufficien t regulator y contro l t o 
ensure tha t a  perso n withi n th e loca l jurisdic -
tion -  fo r instanc e th e "managing " ban k -  i s 
answerable fo r th e transaction s pu t throug h th e 
booking operatio n i f mone y launderin g i s 
involved. 

Issues for discussion 

Do the special features of IFCs present any 
particular practical problems for the imple-
mentation of the FATF Recommendations? 
What steps can the regulatory authorities in 
IFCs take t o ensur e tha t adequat e anti -
money laundering controls are in place in 
financial institution s withou t a  physica l 
presence within their jurisdiction? 

Internal system s and control s 

While "managed" banks have littl e in the way of 
internal systems, it is important tha t the business 
conducted throug h the m i s subject t o th e sam e 
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level o f surveillance an d contro l a s any othe r Dependin g upo n th e term s o f th e relationshi p 
transactions. This responsibility mus t fal l upo n betwee n the two institutions the managing bank 
the managing bank responsible for the managed ma y in any case be responsible for the activities 
bank's operations . Thi s responsibilit y unde r o f the banks that i t manages. The term s of this 
money laundering legislation will tend to reflect relationshi p will , of course, be a  matter fo r th e 
the fiduciary duty owed by the managing bank. regulator y authorities. 
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5 

Parallel Economy: 
Tax Evasion, Economic  Crime and Money Laundering 

The problem of economic crime 

Introduction 

Many countrie s suffe r fro m hig h level s o f eco -
nomic crime , whic h hinde r thei r effort s t o 
achieve sustainable economic growth. Particula r 
problems include : 

tax evasion. Individual s an d corporation s 
systematically under-repor t o r fail t o declar e 
their incom e for ta x purposes , using 
anonymous bank account s t o hide th e tru e 
situation, o r relying on cash transactions ; 

evasion of exchange and capital controls. 
Money i s taken ou t o f the countr y throug h 
over- and under-invoicing , o r direc t 
smuggling of currency or high valu e items , 
in breach o f legal requirements ; 

corruption. Governmen t official s ar e bribe d 
to award government contract s t o particula r 
firms or to divert ai d flows. 

These crimes have a  number o f common fea -
tures. For instance the y al l rely on concealmen t 
of the movement of money, either across nation-
al boundaries or within a single country, and the y 
are all ultimately tie d int o th e financial  system . 

Financial and economic deregulation 

A numbe r o f countrie s hav e deregulate d thei r 
economies i n order t o improv e bot h productiv e 
and resourc e allocativ e efficiency . Th e tren d 
towards financial  and economic deregulation ha s 
both a  positiv e an d a  negativ e impac t o n th e 
problems o f economi c crime . B y removin g th e 
regulations an d restriction s tha t ar e subjec t t o 
abuse, certai n form s o f economi c crim e auto -
matically fal l awa y -  i t i s impossibl e t o hav e a 

crime of exchange control evasion i f there are no 
exchange controls . 

At th e sam e tim e deregulatio n coul d brin g 
freedoms tha t ca n b e abuse d b y criminals , par -
ticularly those involved in other forms of activity 
that remai n a s economi c crimes , suc h a s ta x 
evasion an d corruption . 

It i s importan t therefor e t o conside r ho w 
the approache s t o tacklin g mone y launderin g 
discussed i n Par t 3  ca n b e use d t o comba t th e 
l aunde r ing o f th e proceed s o f e conomi c 
crime. 

Factors which complicate the combating of 
economic crime 

There ar e a  number o f factors tha t hav e tende d 
to mak e co-ordinate d actio n agains t economi c 
crime difficult . Thes e include : 

different nationa l definition s o f offences. I n 
some countries , for instance , ta x evasion i s 
not treate d a s a criminal matter ; 

unclear borde r line s between crimina l an d 
non-criminal behaviour . What ma y i n on e 
case be treated a s the lega l payment o f 
commissions t o intermediarie s ma y i n 
another cas e count a s bribery; 

the refusa l b y many countries activel y t o 
assist i n the exchang e o f information an d 
collection o f taxes by another. Similarl y 
countries with no exchange control s ar e 
often unwillin g an d unabl e t o assis t i n 
monitoring th e control s tha t ar e imposed b y 
another country . 

Some o f th e issue s ar e deal t wit h i n mor e 
detail below . 
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Tax evasion 

Tax evasion and tax avoidance 

Public attitudes towards tax evasion ar e compli -
cated b y th e generall y hel d vie w tha t th e 
payment o f tax i s something to be avoided a s far 
as possible . Thi s vie w contribute s t o a n ever -
growing "ta x avoidanc e industry" , servin g cor -
porations an d individual s (particularl y wealth y 
individuals) and advising them how to minimis e 
their ta x liabilities . This often involve s runnin g 
as close as possible to the line that separates what 
is legal - "ta x avoidance" - an d wha t i s illegal -
"tax evasion" . 

Such an approach to tax law is bound to have 
an impac t o n th e attitud e tha t individual s an d 
corporations hav e t o ta x law . I t become s a n 
obstacle rather than an important element of the 
national infrastructure , an d i s thus treate d wit h 
contempt rathe r tha n wit h respect . 

This unfortunate situation , commo n t o bot h 
developed an d developin g countries , i s com -
pounded b y th e comple x natur e o f man y ta x 
regimes and th e different method s by which ta x 
law an d othe r aspect s o f crimina l la w ar e 
enforced. 

The lega l treatment o f tax evasion 

In many countries tax evasion may frequently b e 
pursued through civil, rather than criminal means. 
This is usually because the prime objective for the 
revenue authoritie s i s t o recove r ta x revenues , 
rather tha n t o punish th e ta x evader . Such case s 
are usuall y treate d outsid e th e crimina l courts , 
and settle d throug h repaymen t o f money , ofte n 
coupled with an administrative fine. 

In som e countrie s ta x evasio n ca n only b e 
dealt with through civil procedures. Under thes e 
circumstances internationa l co-operatio n base d 
on any form of dual criminality cannot be used to 
act agains t a  suspected ta x evader . 

Many countrie s hav e take n th e decisio n t o 
exclude tax-relate d offence s fro m thei r mone y 
laundering legislation . I n othe r countrie s th e 
offences ar e still subject t o the money launderin g 
legislation, bu t informatio n tha t migh t relat e t o 

38 MONE Y LAUNDERING : KE Y ISSUES AND POSSIBL E ACTION 

the launderin g o f the proceed s o f fiscal  offence s 
are not passed to the revenue authorities . Othe r 
countries have, however, involved thei r revenu e 
authorities directly in their anti-money launder -
ing regimes, and can effectively offse t som e or all 
of the costs of their operations against recovere d 
tax revenue s a s wel l a s agains t th e confiscate d 
proceeds of other crimes . 

The attitude o f financia l institution s 

Financial institution s ar e often ke y element s i n 
the "ta x plannin g industry" . The y ar e use d b y 
individuals an d corporation s i n th e proces s o f 
tax planning and asse t handling. This puts the m 
in a  difficult  positio n whe n mone y launderin g 
legislation i s applied. 

Financial institution s wil l frequentl y hav e 
insufficient informatio n t o determine whethe r a 
customer's activities - clearl y aimed a t minimis -
ing ta x liabilitie s -  represen t avoidanc e o r 
evasion. There will be a strong temptation for the 
institution no t t o "rock the boat", but instead t o 
turn a  blind eye and hop e fo r th e best . 

Issues for discussion 

Do sufficient channel s of communicatio n 
exist betwee n la w enforcemen t an d 
revenue authorities to allow effectiv e co-
operation i n followin g u p mone y 
laundering cases ? To what exten t migh t 
financial institutions be encouraged to co-
operate wit h th e revenu e authoritie s 
without their losing the trust of their legit-
imate clients? 

As was discussed i n Par t 3 , the co-operatio n 
of financial  institution s i s a major elemen t o f an 
effective anti-mone y laundering regime. It will be 
natural for financial  institution s t o seek to assis t 
their clients rather than th e tax authorities. Any 
heavy-handed actio n by the revenue authoritie s 
against financial  institution s i s likely to strength-



en thi s attitude , an d thu s t o reduc e th e effec -
tiveness o f th e regim e a s a  whole . Thu s th e 
application o f mone y launderin g legislatio n t o 
tax evasion mus t be carefully handled . 

Bribery and corruption 

Introduction 

Bribery an d corruptio n potentiall y throw s u p 
similar definitiona l problems . Th e borderlin e 
between lega l and illega l payments may in some 
cases b e a s har d t o polic e a s tha t betwee n ta x 
avoidance an d ta x evasion . A  mor e crucia l 
problem howeve r i s that o f internationa l treat -
ment o f such payments . In particula r ther e ma y 
be differences betwee n the criminal treatment of 
the making o f illicit payments and the receiving 
of corrupt payments . 

International actio n against corrupt payment s 

There have been two recent internationa l initia -
tives to respond to the problem of corrupt payments. 
The first has been taken by the OECD, which has 
drafted a  recommendatio n designe d t o outla w 
corrupt payments. The principal target of the rec-
ommendation ha s bee n commercia l enterprise s 
seeking contract s wit h developin g countr y gov -
ernments. Th e recommendatio n bring s OEC D 
countries more closely into line with th e Unite d 
States Foreign Corrupt Practice s Act . 

The secon d initiativ e i s th e establishmen t 
of a  ne w non-governmenta l organisation , 
Transparency Internat iona l (TI) , whic h i s 
working wit h governments , multilatera l agen -
cies an d commercia l companie s t o tackl e th e 
problems o f bribery an d corruption . On e o f th e 
main areas of TI's early activity has been the cre-
ation of draft contrac t terms , which aim to ensure 
that contractors and subcontractors do not mak e 
corrupt payment s while engaged i n governmen t 
contracts. 

Money launderin g legislation and corrup t 
payments 

These tw o initiative s may , i n time , provid e a 
widely accepte d basi s for internationa l co-oper -

ation t o tackl e corrup t payment s directly . 
Meanwhile, however, mone y launderin g legisla -
tion ca n assis t i n this . 

Where financial  institution s kno w thei r cus -
tomers, an d therefor e ca n recognis e abnorma l 
financial flows  withi n custome r accounts , the y 
should becom e suspiciou s o f th e larg e financial 
flows generate d b y corrup t payments . 
Government official s wil l ten d t o hav e a  fairl y 
regular flow  o f income , fro m th e government , 
with a  limited rang e o f outside source s of funds . 
Payments fro m foreig n corporations , o r larg e 
deposits of cash arising from bribes , will therefor e 
be noticeable . Provide d tha t financia l institu -
tions ar e alert , the y wil l b e abl e t o pas s o n 
indications o f such illici t behaviou r t o th e rele -
vant authorities , as discussed i n Par t 3 . 

Issues for discussion 

How can Commonwealth countries ensure 
that corrup t payment s can be recognised 
clearly a s such? Ho w ca n government s 
ensure tha t corruptio n doe s no t occu r 
within th e regulator y syste m itself ? How 
can financial institutions guard against cor-
ruption? 

Tackling money laundering in the 
informal financial sector 

Introduction 

In man y Commonwealt h countrie s i t i s recog -
nised tha t ther e i s a  significan t "paralle l 
economy", i n whic h mone y circulates . Becaus e 
they ar e ope n t o us e b y thos e seekin g t o avoi d 
taxation o r regulator y control , th e existenc e o f 
parallel economies is of direct relevance to effort s 
to combat mone y laundering . 

Parallel economies, and within them , "infor -
mal financial  institutions" , often hav e origins i n 
traditional socia l structures . Howeve r the y ar e 
currently used to allow the circumvention o f tax-
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ation or certain aspects of government regulatio n 
(such a s exchang e controls) . B y thei r nature , 
parallel economies and those that operate withi n 
them avoi d th e scrutin y o f government an d la w 
enforcement agencies , even when their activitie s 
are no t strictl y illegal , o r ar e i n practic e con -
doned b y government . 

These circumstance s ten d t o generate fertil e 
ground for money launderers , who use the paral -
lel economy t o mov e mone y tha t i s not merel y 
seeking t o avoi d regulation , bu t i n fac t derive s 
from serious criminal activity . Clearly this is dis-
tinctly unwelcom e i n itself , i n tha t i t offer s 
another rout e fo r mone y laundering . I t als o ha s 
damaging effect s o n other s wh o participat e i n 
the paralle l econom y b y bringin g the m int o 
contact with organised crime . Many people wh o 
facilitate th e movement of money through infor -
mal financial  institutions , while recognising tha t 
their activitie s ar e no t strictl y legal , d o no t se e 
them a s actually criminal. Thei r behaviou r i n 
other respects is likely therefore t o be fully withi n 
the law . Onc e the y hav e becom e corrupte d b y 
contact wit h organise d an d seriou s crime , 
however, this may change, making them less easy 
to monitor an d control . 

The impact of money laundering legislation 
In thos e countrie s wher e a  significan t "paralle l 
economy" exists , on e effec t o f implementin g 
anti-money launderin g legislatio n i n the forma l 
financial secto r may be to drive criminal business 
and othe r rent-seekin g activitie s int o th e infor -
mal sector . 

It is , i n theory , possibl e t o appl y legislatio n 
directly to the informal financial  sector , requiring 
customer identificatio n an d recor d keepin g i n 
the same way tha t i t i s required o f formal finan-
cial institutions . I n practic e suc h a n approac h 
will not work . With no regulation an d no super -
vision i t would not be possible to identify whic h 
individuals or families were operating as informa l 
financial institutions . Wit h littl e o r n o writte n 
information withi n th e network , a s i s often th e 
case, it would be difficult t o establish what trans -
actions ha d occurred , an d wh o wa s involved . 
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There woul d certainl y b e n o realisti c prospec t 
of suspicions being reported . 

Alternative approaches to tackling the 
informal sector 
Since th e informa l secto r i s not susceptibl e t o a 
direct approach , i t i s necessary t o consider indi -
rect approaches . I n practic e thes e wil l ten d t o 
involve reducing th e attractivenes s o f the infor -
mal sector t o money launderers . 

Wealth i n the informa l secto r may be held i n 
a number of ways, including real estate - wher e the 
difference betwee n th e "white " or declared pric e 
of property and the "black" or actual price repre-
sents an unrecorded asset . However for criminal s 
using the parallel economy i t is necessary for th e 
wealth t o b e mor e easil y transferable . Thi s ma y 
involve holdings of gold, silver or precious stones, 
which ar e easil y transportable . Mor e often , 
however, i t will be i n the form o f money i n ban k 
accounts which canno t b e directly connected t o 
the individual s t o who m i t belongs . Larg e scal e 
activity i n th e paralle l econom y mus t therefor e 
involve accounts a t formal financial  institutions . 

The interfac e betwee n th e forma l an d infor -
mal sector s ma y provid e a n opportunit y fo r 
tackling th e problem . Financia l institution s 
should, fo r instance , b e encourage d t o pa y par -
ticular a t tent io n t o th e account s tha t the y 
suspect relat e t o informa l secto r operation s -
including foreign currency accounts and account s 
held by trusts or offshore companies , whether o r 
not th e accoun t holder s ar e suspecte d o f direc t 
involvement i n money laundering . 

The use of informal financial systems  to move 
money internationally i s a particular problem fo r 
investigators tacklin g mone y laundering . 
International co-operatio n i n tacklin g case s o f 
laundering throug h th e paralle l econom y ma y 
be o f som e value , particularl y i f i t ca n increas e 
understanding of  th e operatio n o f th e paralle l 
economy i n different countries . 

Restrictions on the use of cash 
At a  broader level , the cas h basis of the paralle l 
economy ca n b e tackle d b y measure s aime d a t 



reducing th e us e o f cash . Wher e i t i s practical , 
salaries could be paid directly into bank accounts . 
Modern electroni c method s o f mone y manage -
ment, such as the greate r use of credit an d debi t 
cards, coul d b e encouraged . Fo r man y 
Commonwealth countrie s thi s woul d howeve r 
be a  majo r undertaking , an d woul d nee d t o b e 
addressed as a long term project rathe r tha n a s a 
quick fix. 

An effective intermediat e step might however 
be to outlaw th e use of cash payments for trans -
actions abov e a  certain size . Large transaction s 
would require the involvement of financial  insti -
tutions. This would ensure that those involved i n 
the transaction s wer e subjec t t o formal identifi -
cation, th e transaction s woul d be recorded, an d 
the process would be subject t o the money laun -
dering controls applying in the formal economy . 

Such a n approach coul d be introduce d grad -
ually, beginning with a relatively high threshold , 
and gradually reducing i t as the financial  syste m 
developed i n respons e t o th e opportunit y tha t 
this would present . 

Issues for discussion 

Can the interface between the formal and 
informal secto r b e mor e effectivel y con -
trolled? Are existing initiatives to improve 
tax collectio n an d t o deregulat e th e 
economy likel y t o b e usefu l i n tacklin g 
money laundering in the informal sector? 
Can thes e initiative s b e fin e tune d t o 
improve their effectiveness in this context. 

Cash transaction reportin g systems 

Introduction 

The application of money laundering legislatio n 
to tax evasion and other forms of economic crime 
has th e potentia l t o improv e governmen t 
finances throug h increased levels of tax recovery . 
Where th e fisca l benefit s ar e potentiall y ver y 

high, there is scope for the introduction o f a cash 
transaction reporting (CTR) system. Thi s 
approach i s outlined i n FATF Recommendatio n 
24. 

How a CTR system works 

Under a  CTR regime financial  institution s would 
report an y transactio n abov e a  fixed  threshol d 
involving cash , o r "nea r cash " (e g traveller s 
cheques, bearer bonds and other easily negotiable 
monetary instruments ) t o th e centra l unit . I t 
would be possible to require the reporting of tele-
graphic transfer s o f mone y int o an d ou t o f th e 
country above the same limit (o r alternatively of 
any size) , an d als o th e physica l importatio n o r 
exportation o f cash or "near cash" above a  fixed 
limit, t o th e sam e unit . This informatio n woul d 
then b e pu t o n a  database an d thu s mad e avail -
able t o investigators . 

Regimes of this sort ar e i n place i n Australi a 
(where th e threshol d i s AUS$10,000) an d th e 
Uni ted State s (wher e th e threshol d i s 
US$10,000). Experienc e suggest s tha t suc h 
systems ar e expensiv e t o operate . AUSTRAC , 
the centra l uni t i n th e Australia n system , 
received ove r 750,00 0 report s i n 1993 , an d it s 
operating budget for that year was about Aus$ 1 5 
million. 

The costs of AUSTRAC ca n be compared t o 
the benefits , no t merely in combatting th e laun -
dering o f th e proceed s o f dru g traffickin g an d 
other similar forms of crime, but also in recover -
ing ta x revenue s tha t migh t otherwis e hav e 
escaped th e system . Th e Australia n Ta x Offic e 
(ATO) estimate d tha t th e CT R syste m le d 
directly t o th e recover y o f aroun d AUS$3 0 
million of revenue that would otherwise not have 
been pai d i n th e first  four year s of AUSTRAC' s 
operation. This is roughly equivalent to the oper-
ating cost s o f AUSTRA C ove r tha t period . 
There ma y hav e bee n additiona l benefit s fro m 
the deterren t effec t o f th e syste m o n tax-payer s 
who might otherwise have trie d to evade payin g 
tax. The ATO have said that the y are looking to 
make mor e us e o f AUSTRA C dat a i n future , 
which should lead to an even greater recovery of 
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tax for relatively littl e additiona l expenditure . 
A wel l run CTR system can potentially cove r 

its costs. If resources and expertise were available 
to establish and maintain a  computer-based CT R 
system, and the data was available to revenue 
authorities to use to pursue tax evasion, thi s 
might b e a n attractiv e optio n fo r som e 
Commonwealth governments . However, withou t 
an ongoin g commitmen t t o manag e th e larg e 
volumes o f dat a generated , finance d throug h 
recovered revenue , i t i s likel y t o b e mor e o f a 
burden tha n a  benefit. I n th e earl y years of such 
a system th e capita l investmen t woul d b e large , 
with return s initiall y low . Th e CT R approac h 
therefore require s a clear long term commitmen t 
if it i s to work . 

The draf t mode l la w does not contai n provi -
sions establishin g a  CT R system . Howeve r th e 
Australian Financia l Transactio n Report s Ac t 
1988 offer s a n exampl e o f thi s approac h whic h 
could b e modifie d b y othe r Commonwealt h 
countries wishing to adopt suc h a  system. 

Issues for discussion 

Is there sufficient commitment to support 
the large initia l investmen t that an effec-
tive CT R system entails? I s the necessar y 
infrastructural an d technologica l bas e 
available to ensure that the system will be 
maintained? I s the scal e o f ta x recover y 
likely to justify the operating costs? 

Reducing the use of cash 

Introduction 

Legislation to combat money laundering tends to 
concentrate o n th e forma l financia l sector . 
However, not al l economic activity involve s th e 
formal sector . Th e problem s o f th e paralle l 
economy hav e been discussed above . More gen -
erally, a  high degre e o f cash intensivenes s i n a n 
economy, even where this i s not associate d wit h 
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tax o r regulator y evasion , reduce s th e nee d t o 
use financial  institution s and hence increases the 
ease with which launderer s can handle crimina l 
proceeds. Measure s t o reduc e th e us e o f cas h 
increase th e difficult y -  an d therefor e ris k -  t o 
launderers o f handlin g larg e quantitie s o f cash . 
The more uncommon larg e cash transactions are, 
the mor e likely i t i s that the y wil l be reported a s 
suspicious, an d thu s th e mor e likel y tha t thos e 
relating t o criminal activit y wil l be identified . 

The benefit s of reducin g cash intensivenes s 

Alternatives t o cas h hav e additiona l benefits , 
both fo r governments an d fo r the privat e sector . 
Payment o f wage s directl y int o ban k accounts , 
rather than i n cash, is now a legal requirement i n 
some Commonwealth countries , and contribute s 
to preventin g ta x evasion , a s wel l a s reducin g 
the costs and security risks of administering large 
quantities o f cash . 

The us e of  cheques , credi t card s an d debi t 
cards reduces the costs to banks and other finan-
cial insti tution s o f cas h handling , an d th e 
development o f stored valu e cards increases th e 
convenience o f usin g "electroni c cash " whil e 
reducing th e risk s of theft an d counterfeiting . 

The effec t o f these measure s i s to encourag e 
financial flows  ou t o f cash an d int o institutions , 
where the y ca n b e mor e effectivel y monitore d 
and controlled. While this offers clear benefits t o 
legitimate user s of the financial  syste m i t greatly 
increases th e ris k t o criminals , wh o ar e mor e 
likely to be required to explain the source of their 
money. However , th e transitiona l issue s hav e 
also to be recognised e.g. the higher cost of credit 
card transactions , credi t car d fraud , etc . 

The costs of reducin g cash intensivenes s 

It i s importan t t o recognis e tha t suc h measure s 
tend to require considerable investmen t by finan-
cial institutions and the Central Bank in order to 
work effectively . I n th e shor t t o mediu m ter m 
the necessary investmen t ma y pose problems for 
small scal e commercia l enterprises . I n man y 
countries relianc e o n cas h a s a  mean s o f 
exchange i s culturally embedde d an d ther e i s a 



distrust o f cheques an d othe r moder n form s o f 
payment. In some countries where there is a large 
rural population with limited access to banking 
there is no practical alternative to cash. 

Clearly any move to reduce th e us e of cash 
must be considered as a long term initiative. Its 
value in combatting money laundering comple-
ments it s advantage s i n term s o f economi c 
efficiency an d potentiall y improve d revenu e 
collection. 

Issues for discussion 

What scop e exists within Commonwealt h 
countries to reduce dependence on cash? 
What steps are possible in the immediat e 
and th e longe r term ? Ho w ca n financia l 
institutions be encouraged to take action in 
this area? What measures can be taken to 
increase public confidence in alternatives 
to cash? 
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Key Issues, Action Steps and Conclusion s 

Action steps 

Introduction 
Many o f th e topic s identifie d i n thi s pape r ar e 
technical matters , o n whic h Senio r Official s 
may wis h t o c o m m e n t an d reac h a  goo d 
measure o f agreemen t i n th e cours e o f thei r 
deliberations i n Sr i Lanka . Decision s i n respec t 
of othe r issue s coul d b e take n a t th e politica l 
level. Fo r Senio r Officials  th e mai n purpos e o f 
discussing these subject s wil l be to distil the ke y 
underlying issues , so that Financ e Minister s ca n 
be presented wit h th e cleares t possibl e basi s fo r 
reaching thei r conclusions . 

The practica l point s include : 

the introductio n o f legislation wher e i t is 
not alread y i n place ; 

the establishmen t o f central uni t fo r 
handling suspicion disclosures , with suppor t 
for it s role at th e highes t politica l level ; 

a commitment b y financial  supervisor s t o 
cooperate closel y with thes e centra l units ; 

agreement tha t financial  supervisor s t o 
produce guidance notes , in consultatio n 
with al l interested parties ; 

agreement t o the establishing o f a networ k 
of agreements between financial  supervisor s 
and other s i n Commonwealth countrie s t o 
facilitate internationa l co-operation ; 

the introductio n o f a self-evaluatio n 
procedure; 

agreement o n a  role for th e Secretariat , 

including research o n ne w issues , co-
ordination o f the sel f evaluation process , 
liaison with FATF , acting a s clearing hous e 
for technica l assistance , and assistance wit h 
implementation o f the mode l law . 

The type s o f proposa l tha t migh t b e pu t t o 
Finance Minister s ar e discussed below . 

Legislation 
Some Commonwealt h member s hav e alread y 
in t roduced comprehens iv e legislat io n t o 
combat mone y laundering . Othe r member s 
have legislatio n addressin g som e o f th e ele -
ments tha t hav e bee n discusse d i n thi s paper . 
Some hav e n o mone y launderin g legislatio n a t 
all. 

The Commonwealth Secretaria t has produced 
a draf t Mode l Law  for  the  Prohibition  of Money 
Laundering. Thi s i s intende d fo r commo n la w 
countries, and covers all the issues addressed by the 
40 FATF Recommendations and discussed in this 
paper. Adoption of legislation based on the Model 
will allo w al l Commonwealt h countrie s wh o d o 
not ye t hav e thei r ow n comprehensiv e legisla -
tion t o mee t th e targe t endorse d b y Head s o f 
Government. 

Senior Official s o f La w Ministrie s ar e t o 
discuss th e Mode l a t thei r meetin g i n Malt a a t 
the end of May. After takin g account of any mod-
ifications propose d there , o r b y Senio r Financ e 
Officials i n Sr i Lanka , th e la w wil l b e availabl e 
for implementation , wit h the Secretariat abl e t o 
offer assistanc e i n adaptin g i t t o an y particula r 
local requirement s withi n individua l 
Commonwealth countries. * 

The Mode l Mone y Launderin g Bil l prepare d b y th e Secretaria t wa s presente d t o La w Minister s whe n the y me t i n Apri l 1996 . 
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Senior officials migh t therefore be able to rec-
ommend t o Financ e Minister s tha t legislation , 
using the Model Law if desired, migh t b e intro -
duced b y al l Commonwealt h countrie s a t th e 
earliest opportunity . 

Central units for handling suspicion 
disclosures 
It i s clear from th e discussion i n this paper tha t 
a nationa l centra l uni t fo r handlin g suspiciou s 
disclosures is a crucial element in any anti-money 
laundering regime . The locatio n o f such a  uni t 
within the structure of government, supervisio n 
and law enforcement will , however, depend upo n 
the situatio n prevailin g i n eac h individua l 
Commonwealth member . Financ e Minister s 
might b e invite d t o giv e a  commitmen t t o th e 
establishing o f suc h a  uni t i n eac h 
Commonwealth country where one is not already 
established. 

For a central unit to be effective, i t must be ade-
quately resourced, and must be able to rely upo n 
strong support a t the highest politica l level . I t is 
therefore important that Finance Ministers, Central 
Bank Governor s an d Head s o f Government b e 
requested to give the necessary public commitment 
to each central unit, if it is established, and to the 
role for which i t is established. 

The role of financial supervisors 
Wherever th e centra l uni t i s established i t wil l 
need t o work closely with th e existing financial 
supervisory agencies, so that the respective task s 
of the different organisation s ca n be carried ou t 
efficiently withou t unnecessary additional admin -
istrative burden s bein g place d o n financia l 
institutions. Senior officials migh t recommend to 
Finance Minister s tha t thei r commitmen t t o 
action agains t mone y launderin g includ e a  will-
ingness t o promote co-operatio n amon g al l the 
agencies concerned, als o at the highest level . 

Guidance notes 
In order to assist financial  institution s to operate 
new money laundering legislation efficiently, i t is 
important tha t the y ar e given guidanc e b y the 

supervisory authorities . Senio r official s migh t 
recommend t o Finance Ministers that the super-
visory authorities , i n conjunction wit h al l other 
agencies with a role in the combatting of money 
laundering, an d with th e financial  secto r itself , 
might dra w u p guidanc e note s settin g ou t bes t 
practice i n al l the area s covere d b y the legisla -
tion, and offering example s of money launderin g 
cases and potentially suspiciou s transactions . 

International co-operation 
Senior official s o f Commonweal t h La w 
Ministries are already examining th e scope for a 
network of agreements between Commonwealt h 
business an d financia l regulator y agencies , t o 
complement th e agreement s an d treatie s bein g 
established t o assis t co-operatio n i n crimina l 
matters. Clearly this work will be of assistance in 
developing international co-operation i n cases of 
money laundering . 

The situatio n ma y b e complicate d b y th e 
t reatment o f informatio n relatin g t o fisca l 
offences, whic h ma y fal l outsid e existin g ta x 
treaties an d mutua l lega l assistanc e treaties . 
Senior official s migh t therefor e lik e t o conside r 
how the y ca n take forwar d wor k i n thi s are a i n 
consultation with their Law Ministry colleagues, 
and wit h th e Secretariat . Financ e Minister s 
might be invited t o support thi s proposal . 

Self-evaluation 
One of the key elements of the strategy to tackle 
money laundering is a process of self- evaluation . 
Commonwealth countries who are members of the 
Financial Actio n Tas k Forc e o r th e Caribbea n 
Financial Action Task Force are already familia r 
with this process. Self-evaluation serve s two main 
purposes. Firstl y i t allow s al l Commonwealt h 
countries to see how they are progressing in taking 
forward th e mandate of Heads of Government t o 
implement the FATF Recommendations. Secondly, 
and equally importantly, it allows those countries 
that ar e in need o f technical assistanc e i n carry-
ing th e projec t forwar d t o analys e thei r need s 
clearly, s o tha t a n appropriat e assistanc e pro -
gramme can be devised. 
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Those countrie s tha t ar e members of FATF or 
CFATF might agre e to the respectiv e secretariat s 
of those two task forces passing on the responses to 
their self-evaluatio n questionnaire s t o th e 
Commonwealth Secretariat . Those countries who 
are not members of either task force might agree to 
complete a self-evaluation questionnaire modelle d 
closely on the FATF version. The Commonwealt h 
Secretariat coul d the n produc e a n analysi s of th e 
responses t o these questionnaires fo r th e possibl e 
consideration o f Finance Ministers . 

If Senior Finance Officials endorse this approach, 
the proposa l coul d b e discusse d a t th e Financ e 
Ministers Meeting in Jamaica and if Ministers were 
to approve, the first questionnaires could be issued 
before th e end of 1995. 

The role of the Secretariat 
In ligh t o f th e abov e points , Senio r Financ e 
Officials migh t conside r recommendin g tha t th e 
Commonwealth Secretaria t be given a number of 
responsibilities, subject t o resource availability : 

assistance t o Commonwealth countrie s i n 
adapting and implementin g th e draf t Mode l 
Law for th e Prohibition o f Money 
Laundering; 

liaison with both th e FAT F and CFAT F 
Secretariats t o ensure tha t Commonwealt h 
countries remain u p to date i n thei r 
understanding o f money launderin g an d 
strategies to combat it ; 

co-ordination o f the self-evaluatio n process ; 
and 

acting as a clearing house for request s for an d 
offers o f technical assistance . 

Key issues for possible further discussion 
by finance ministers 

Introduction 
In addition to the technical issues discussed above, 
there remain a  number of more complex politica l 
issues whic h Financ e Minister s migh t wis h t o 
discuss in more depth . 
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Compatibility with economic and financial 
reform 
Finance Ministers will need to satisfy themselve s 
that measure s t o tackl e mone y launderin g ar e 
compatible wit h th e step s the y ar e takin g t o 
reform thei r countries ' economi c an d financial 
systems. Th e evidenc e suggest s no t onl y tha t 
action agains t mone y launderin g i s compatibl e 
with economi c an d financia l reform , bu t tha t 
such actio n complement s an d reinforce s thos e 
reforms i f appropriately implemented . 

Application of money laundering legislation to 
economíc crime 
Action agains t money laundering i n developin g 
countries ca n mak e a  valuabl e contributio n t o 
combatting economi c crime , an d i n particula r 
tax evasion . Thi s i s an issu e tha t ha s i n genera l 
not been addressed by the Financial Action Task 
Force. Internationa l co-operatio n ma y wel l b e 
complicated b y a n unwillingnes s o n th e par t o f 
many countries to provide information . Financ e 
Ministers migh t b e invite d i n particula r t o con -
sider whethe r i t i s possibl e t o agre e upo n a 
framework fo r the exchange of information relat -
ing t o economi c an d fisca l crim e betwee n 
Commonwealth countries . 

The parallel economy 
A relate d issu e whic h agai n ha s receive d rela -
tively littl e consideratio n i n th e pas t i s th e 
implications for action against money launderin g 
of th e existenc e i n man y countrie s o f a  paralle l 
economy. The fac t tha t these parallel economie s 
are largel y cash-base d implie s tha t actio n t o 
reduce th e us e o f cas h will , i n th e lon g term , 
address thi s problem . I n th e shor t t o mediu m 
term, however , Minister s migh t wis h t o consid -
er interi m steps , suc h a s prohibitin g th e us e o f 
cash fo r transaction s abov e a  certai n size , o r 
transactions withi n particula r sector s o f th e 
economy (suc h a s the property market) . 

Implementation of FATF Recommendations in 
international financial centres 
Many Commonwealt h countrie s ar e lookin g t o 
the establishmen t o f a n internationa l financial 



sector as a key element i n their economic growth 
and development . Fo r thes e countrie s actio n t o 
combat money laundering is an important part of 
the process of demonstrating an appropriate leve l 
of probity and soundness. However i t is necessary 
that suc h actio n shoul d b e handle d wit h care . 
Finance Ministers might wish to discuss this, and 
to conside r ho w effectiv e actio n agains t mone y 
laundering ca n b e presente d publicl y withou t 
giving rise to unjustified fear s over the erosion of 
client confidentiality, credibilit y of financial  insti-
tutions an d effort s o f countrie s t o develo p 
financial centres . 

Technical assistance 
Officials migh t wish to discuss in Sri Lanka wha t 
technical assistanc e wil l be needed b y countrie s 
moving t o establish mone y launderin g counter -
measures, an d wha t migh t b e availabl e fro m 
Commonwealth countrie s an d elsewhere . 
Particular area s that wil l be importan t include : 

assistance with drafting an d implementin g 
legislation tha t i s sufficiently wide-rangin g 
and effective t o meet th e remi t endorse d b y 
Heads of Government ; 

assistance with training staf f withi n 
government department s an d regulator y 
authorities t o oversee th e operatio n o f 
systems and control s agains t mone y 
laundering; 

assistance with trainin g within financial 
institutions s o that the y can play thei r par t 
in combatting mone y laundering . 

While official s coul d identify wha t assistanc e 
will be needed an d migh t b e available , i t woul d 
be fo r Financ e Minister s t o conside r ho w suc h 
assistance coul d b e mobilised an d deployed . 

Timetable 
Finally i t would be for Finance Ministers to con-
sider whether a  timetable could be set for actio n 
on th e variou s issue s discussed above . 

Conclusion 

This pape r ha s se t ou t th e backgroun d t o th e 
decision b y Financ e Minister s t o conven e a 
meeting o f senio r official s t o discus s th e eco -
nomic an d financia l problem s o f mone y 
laundering an d th e wa y t o tackl e them . I t ha s 
identified a  number o f issues for discussion , an d 
has set out a possible way forward. Senior official s 
are invite d t o discus s al l thes e point s i n th e 
course of the Sri Lanka meeting. Following thei r 
discussions the y ar e invite d t o repor t thei r con -
clusions to Finance Ministers at their meeting i n 
Kingston, Jamaica, late r i n the year . 
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Annex A 

FATF Recommendations relevant to the Financial Sector* 

The scope of application of the 
Recommendations 
9 Th e Recommendation s 1 2 to 2 9 of this paper shoul d 

apply no t onl y t o banks , but als o to non-ban k 
financial institutions . 

10 Th e appropriat e nationa l authoritie s shoul d tak e 
steps to ensure tha t thes e Recommendations ar e 
implemented o n a s broad a  front a s i s practically 
possible. 

11 A  workin g group should furthe r examin e th e 
possibility o f establishing a  common minima l lis t o f 
non-bank financial  institution s dealing wit h cas h 
subject t o these Recommendations . 

Customer identificatio n 
12 Financia l institution s shoul d no t kee p anonymou s 

accounts o r accounts i n obviously fictitious  names : 
they shoul d b e required (b y law , by regulations, by 
agreements amon g financial  institution s o r by self-
regulatory agreement s amon g financial  institutions ) 
to identify , o n th e basi s of an officia l o r otherwis e 
reliable identifyin g document , an d recor d th e 
identity o f clients, either occasiona l o r usual , whe n 
establishing busines s relations o r conductin g 
transactions (i n particular openin g of accounts o r 
passbooks, entering int o fiduciary  transactions , 
renting o f safe deposit boxes , performing larg e cas h 
transactions). 

13 Financia l institution s shoul d tak e reasonabl e 
measures t o obtain informatio n abou t th e tru e 
identity o f the person s on whos e behal f a n accoun t i s 
opened o r a transaction i s conducted i f there ar e an y 
doubts a s to whether thes e client s o r thei r customer s 
are not actin g on thei r ow n behalf , i n particular , i n 
the cas e of domiciliary companie s (i.e . institutions , 
corporations, foundations , trust s etc , tha t d o no t 
conduct an y commercia l o r manufacturing busines s 
or any other for m o f commercial operatio n i n th e 
country wher e thei r registere d offic e i s located) . 

Record keepin g 
14 Financia l institution s shoul d maintain , fo r a t leas t 

five years, al l necessary record s on transactions , bot h 
domestic an d international , t o enable the m t o 
comply swiftly wit h informatio n request s from th e 

competent authorities . Such record s must b e 
sufficient t o permi t reconstructio n o f individua l 
transactions (includin g th e amount s an d type s of 
currency involved , i f any) s o as to provide, i f 
necessary, evidenc e fo r prosecutio n o f crimina l 
behaviour. 

Financial institution s shoul d kee p record s o n 
customer identificatio n (e.g . copies or records of 
official documentatio n o f documents lik e passports , 
identity cards , driving licence s or similar documents) , 
account files  an d busines s correspondence fo r a t leas t 
five year s afte r th e accoun t i s closed. 

These document s shoul d b e availabl e t o domesti c 
competent authorities , i n th e contex t o f crimina l 
prosecutions an d investigations . 

Handling of suspicious transactions 
15 Financia l institution s shoul d pa y specia l attentio n t o 

all complex, unusual , larg e transactions , an d al l 
unusual pattern s o f transactions, whic h hav e n o 
apparent economi c o r visible lega l purpose . Th e 
background an d purpos e o f such transaction s should , 
as far a s possible, be examined , th e findings  estab -
lished i n writing , an d b e available t o help supervisors , 
auditors an d la w enforcement agencies . 

16 I f financial  institution s suspec t tha t fund s ste m from a 
criminal activity , the y shoul d b e permitted o r 
required t o repor t promptl y thei r suspicions t o th e 
competent authorities . Accordingl y ther e shoul d b e 
legal provision t o protec t financial  institution s an d 
their employee s fro m crimina l o r civil liabilit y fo r 
breach o f any legislative , regulatory o r administrativ e 
provision, i f they repor t i n goo d faith , i n disclosin g 
suspected activit y t o th e competen t authorities , eve n 
if they hav e no t know n precisel y wha t th e underlyin g 
criminal activit y was , and regardles s o f whethe r 
illegal activit y actuall y occurred . 

17 Financia l institutions , thei r director s and employees , 
should not , or , where appropriate , should no t b e 
allowed t o warn thei r customer s when informatio n 
relating t o the m i s being reporte d t o the competen t 
authorities. 

18 I n th e cas e o f a  mandatory reportin g system , o r i n th e 
case o f a voluntary reportin g syste m wher e 
appropriate, financial  institution s reportin g thei r 

' th e original FATF Recommendations were revised by the FAFT in June 199 6 and are reproduced i n in Annex C 
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suspicions should compl y wit h instruction s fro m th e 
competent authorities . 

19 I n countries wher e n o obligatio n o f reporting thes e 
suspicions exists , when a  financial  institutio n 
develops suspicions abou t operation s o f a customer , 
and whe n th e financial  institutio n choose s t o mak e 
no repor t t o th e competen t authorities , i t shoul d 
deny assistanc e t o thi s customer , seve r relations wit h 
him an d clos e his accounts . 

Internal systems and controls for financial 
institutions 
20 Financia l institution s shoul d develo p programme s 

against mone y laundering . These program s shoul d 
include, as a minimum : 

(a) th e development o f interna l policies , procedure s 
and controls , includin g th e designatio n o f 
compliance officer s a t managemen t level , an d 
adequate screenin g procedure s t o ensure hig h 
standards whe n hirin g employees ; 

(b) a n ongoin g employe e trainin g programme ; 

(c) a n audi t functio n t o tes t th e system . 

Transactions involving countries that do not 
apply the FATF Recommendations 
21 Financia l institution s shoul d giv e specia l attentio n t o 

business relationships an d transaction s wit h 
persons,including companie s an d financial 
institutions, from countrie s whic h d o not , o r 
insufficiently appl y thes e Recommendations . 
Whenever thes e transaction s hav e n o economi c o r 
visible lawfu l purpose , thei r backgroun d an d purpos e 
should, a s far a s possible, be examined , th e findings 
established i n writing, and b e available t o hel p 
supervisors, auditor s an d la w enforcement agencies . 

22 Financia l institution s shoul d ensur e tha t th e 
principles mentione d abov e ar e also applied t o 
branches and majorit y owne d subsidiarie s locate d 
abroad, especiall y i n countries whic h d o not , o r 
insufficiently appl y thes e Recommendations , t o th e 
extent tha t loca l applicabl e law s and regulation s 
permit. When loca l applicabl e law s and regulation s 
prohibit thei r implementation , competen t authoritie s 
in the countr y o f the mothe r institutio n shoul d b e 
informed b y the financial  institution s tha t the y 
cannot appl y thes e Recommendations . 

Other measures to combat money laundering 
23 Th e feasibilit y o f measures t o detect o r monito r cas h 

at th e borde r shoul d b e studied , subjec t t o stric t 

safeguards t o ensure prope r us e o f informatio n an d 
without impedin g i n an y wa y th e freedo m o f capita l 
movements. 

24 Countrie s shoul d conside r th e feasibilit y an d utilit y 
of a system where bank s an d othe r financial 
institutions an d intermediarie s woul d repor t al l 
domestic an d internationa l currenc y transaction s 
above a  fixed  amount , t o a  national centra l agenc y 
with a  computerised database , availabl e t o competen t 
authorities fo r us e i n mone y launderin g cases , subjec t 
to stric t safeguard s t o ensure prope r us e of th e 
information. 

25 Countrie s shoul d furthe r encourag e th e developmen t 
of modern an d secur e technique s o f mone y 
management, includin g increase d us e of cheques , 
payment cards , direct deposi t o f salary cheques , an d 
book entr y recordin g o f securities, a s a means t o 
encourage th e replacemen t o f cash transfers . 

The role of the supervisory authorities 
26 Th e competen t authoritie s supervisin g bank s o r othe r 

financial institution s o r intermediaries , o r othe r 
competent authorities , should ensur e tha t th e 
supervised institution s hav e adequat e program s t o 
guard agains t mone y laundering . These authoritie s 
should cooperat e an d len d expertis e spontaneousl y o r 
on reques t wit h othe r domestic , judicia l o r la w 
enforcement authoritie s i n mone y launderin g 
investigations an d prosecutions . 

27 Competen t authoritie s shoul d b e designated t o 
ensure a n effectiv e implementatio n o f all thes e 
Recommendations, throug h administrativ e 
supervision an d regulation , i n al l othe r profession s 
dealing wit h cas h a s defined b y each country . 

28 Th e competen t authoritie s shoul d establis h 
guidelines whic h wil l assis t financial  institution s i n 
detecting suspiciou s patterns o f behaviour b y thei r 
customers. I t i s understood tha t suc h guideline s mus t 
develop ove r time , and wil l never b e exhaustive . I t i s 
further understoo d tha t suc h guideline s wil l primaril y 
serve a s an educationa l too l fo r financial  institutions ' 
personnel. 

29 Th e competen t authoritie s regulatin g o r supervisin g 
financial institution s shoul d tak e th e necessar y lega l 
or regulatory measure s t o guard agains t contro l of , o r 
acquisition o f a significant participatio n i n financial 
institutions by criminals o r thei r confederates . 
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Annex B 

Tackling Money Laundering in the Securities Sector 

1 Introductio n 
1.1 Actio n t o combat mone y launderin g ha s traditionall y 

centred o n banks and othe r deposit-taking institu -
tions. This reflects th e historic emphasi s on th e laun -
dering of street cash derived fro m th e sal e of narcotics . 
However a  comprehensive approac h t o money laun -
dering mus t involv e al l aspects of the financial  system , 
and mus t cover mone y tha t ha s already bee n place d 
into th e financial  system , and als o money derivin g 
from othe r form s o f crime tha t ha s never bee n i n th e 
form o f cash. Clearly suc h a n approac h need s t o tak e 
account o f the possibilit y o f money bein g laundere d 
through securitie s business as well as more traditiona l 
types of financial  activity . 

2 Th e Structure of the Securities Industry 
2.1 Fo r the purpose s of this annex, th e securitie s industr y 

is defined a s the following : 

the buyin g and sellin g of securities (bot h equit y 
and debt) ; 

trading i n financial  derivative s (includin g bot h 
exchange trade d an d ove r th e counte r instru -
ments); 

the operatio n an d marketin g o f collective invest -
ment schemes ; 

participation i n share issues , including privatisa -
tions. 

2.2 Ther e i s a wider range o f institution/clien t relation -
ships i n securities business than i n traditiona l 
banking. While ther e i s no exac t equivalen t o f a ban k 
account int o which an d fro m whic h th e custome r ma y 
move money , a  stockbroker ma y hold securitie s o r 
money o n hi s clients' behalf, usually i n nomine e 
accounts. However i t i s possible for a  client t o use a 
stockbroker merel y t o buy or sell securities, with n o 
long ter m relationshi p bein g established . 

2.3 Th e relationshi p betwee n financial  institution s an d 
the beneficia l owner s of financial  asset s may also be 
more complicated i n th e securitie s field.  In th e case of 
collective investments , fo r instance , th e beneficia l 
owners ar e the uni t holder s whose direct contac t i s 
with th e schem e operator , whil e th e transaction s 
involving th e investmen t fun d itsel f wil l be carrie d 
out b y investmen t managers . There nee d b e no direc t 
contact betwee n thes e investmen t manager s and th e 
beneficial owner s of the fund s tha t the y manage . 

2.4 Ther e i s also a very wide range o f assets involved . 

Equities may be held i n the for m o f registered shares , 
bearer shares , or i n dematerialised for m withi n a n 
automated electroni c settlemen t system . Derivative s 
range from standardise d future s an d option s contracts , 
tradeable o n exchanges , t o complex swap s and othe r 
"manufactured" contracts , known a s OTCs ("Over -
the Counter " contracts) . 

2.5 Transaction s i n the securitie s business may take plac e 
on organise d markets , involvin g larg e numbers o f par-
ticipants, includin g professiona l counterparties . Thes e 
markets often operat e a t high spee d an d i n circum -
stances where i t i s inappropriate fo r marke t partici -
pants t o revea l thei r identit y o r tha t o f their customer s 
before th e dea l i s complete, i f at all , for fear o f movin g 
the marke t agains t them . 

2.6 Finally , participants i n the securitie s markets do not , 
in general , accep t fund s i n the form o f cash. Mos t 
transactions ar e settled throug h cheque s drawn o n o r 
wire transfer s fro m ban k accounts . This renders th e 
securities market s unlikely t o be used a s vehicles fo r 
the "placement " phase o f money laundering , bu t vul -
nerable t o th e "layering " and "integration " phases . 

2.7 Wit h thes e feature s o f the busines s i n mind , i t i s possi-
ble t o consider thei r relevanc e t o the element s o f a 
strategy t o combat mone y laundering . 

3 Custome r identification and record keeping 
(FATF Recommendations 12 -14) 

3.1 I n man y countries , securities broker s are required t o 
maintain informatio n tha t ca n identif y thei r "clients" , 
and i n mos t countrie s thi s will be done for commer -
cial reasons i n any case. However th e exten t t o whic h 
this i s effective a s an elemen t o f an anti-mone y laun -
dering strategy depend s crucially upo n wha t definitio n 
is adopted o f the wor d "client" . 

3.2 Marke t participant s wil l frequently b e asked t o dea l 
on behal f o f a client wh o i s himself actin g on instruc -
tions from a  third party . Chains o f instructions ma y be 
long, and ma y involv e participant s i n mor e than on e 
country. Individua l instruction s ma y be aggregated a s 
they ar e passed dow n th e chain , o r groups of transac -
tions ma y b e broken u p and give n t o differen t 
institutions. Clearly i t i s not practica l fo r al l those i n 
the chai n o f instructions t o know th e identit y o f al l 
those involved . 

3.3 Th e mos t sensibl e option i s probably t o ensure tha t 
any participan t i n securities business i s fully awar e of 
the identit y o f his immediat e clients , includin g bot h 
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those who instruc t o r are instructe d t o deal, and thos e 
involved i n the settlemen t o f accounts. With effectiv e 
record keeping procedures, which shoul d no t caus e 
particular difficulties i n the securitie s area , i t wil l the n 
be possible, for an y transaction , t o reconstruct wha t 
happened, wher e th e instruction s cam e from, an d 
where th e assets , securities and mone y involve d 
moved fro m an d to . 

3.4 Wher e transaction s ar e conducted throug h a  forma l 
exchange, such a s a Stock Exchange , the tradin g an d 
settlement system s may mean tha t i t i s impossible, an d 
probably inappropriate , for trader s to know wh o i s on 
the othe r side of their deals . For practical purpose s 
each participant treat s the exchange itsel f as thei r 
counterparty, fo r both tradin g and settlemen t (thi s 
latter function ma y be operated b y a separate clearin g 
house). I n thi s situation i t i s very importan t tha t th e 
exchange itsel f (an d wher e appropriate , th e clearin g 
house) i s aware of the identitie s o f all it s members . 

3.5 Th e identificatio n requirement s outline d her e ar e 
unlikely t o place much , i f any additiona l burde n o n 
financial institution s an d financial  exchange s an d 
clearing houses . Most securitie s business involve s th e 
extension o f credit t o thos e involved , an d th e 
carrying o f risk. Marke t participant s wil l therefor e b e 
careful t o know wh o i t i s with who m the y ar e 
dealing, so that the y ca n mak e a  fair assessmen t o f 
the degre e o f risk involve d i n th e transactions . 

3.6 Indee d th e experienc e o f some countries ha s bee n 
that lega l identificatio n requirement s hav e ha d a 
wholly beneficia l effect , empowerin g th e institution s 
to establish thei r client s identitie s mor e firmly, 
without th e fea r o f driving legitimat e busines s away . 

4 Recognisin g and handlin g suspicious 
transactions (FATF Recommendations 15 -
19) 

4.1 On e wa y of identifying a  transaction a s suspicious i s to 
ask the questio n "doe s i t make sense" , in the contex t 
of the custome r involved , an d an y othe r availabl e 
information. Th e complexit y o f securities transac -
tions, and th e wide variety o f instruments an d 
strategies available mea n tha t man y transaction s tha t 
at first glance loo k unusua l ma y often b e entirely sen -
sible in th e ligh t of all the circumstances . 

4.2 Derivative s transaction s ar e particularly relevan t here . 
Clients ma y take larg e and comple x position s i n 
derivatives markets , and the n liquidat e the m afte r a 
few days . Such behaviou r migh t wel l be unusua l i n 
equity o r bond markets , but i n derivatives market s i t 
might reflec t a  range of entirely legitimat e possibili -
ties: a short ter m speculative position t o benefi t fro m 
market volatility , o r indee d a  short ter m hedg e agains t 
such volatility ; an arbitrage opportunit y betwee n 
markets tha t disappear s fairly quickly ; a  hedge agains t 
a position take n i n another marke t unti l tha t positio n 
can b e lai d off . 

4.3 Th e clos e relationship betwee n markets , especiall y 
between derivativ e market s and market s tradin g thei r 
underlying assets , means tha t a n apparen t ru n o f loss-
making investment s i n one marke t ma y actually be a 
hedge offse t b y a corresponding serie s of profitabl e 
investments elsewhere . The transaction s an d th e 
hedges may wel l involv e differen t brokers , as well a s 
different markets . As a  result, nobod y i s in a  positio n 
to see the whol e picture , except th e beneficia l 
investor himself . 

4.4 Sinc e th e transaction s themselve s ar e unlikely t o rais e 
suspicions, i t i s all the mor e importan t tha t the y shoul d 
be considered i n the contex t o f the customer . I f a nor -
mally unadventurous custome r start s moving larg e 
sums of money, or starts taking risky positions, this may 
be indicative o f something unusua l - heav y losse s on 
one market , paid for with criminal proceeds , and offse t 
by profits on a  related marke t paid ou t i n clean funds , 
for instance . Changes i n settlement instructions , espe-
cially those involvin g settlement t o overseas bank s 
apparently unrelate d t o normal business may also be 
danger signals. A securitie s institutio n tha t knows it s 
customers well will often recognis e such signs, and wil l 
be i n a position no t onl y t o consider reporting them t o 
the authorities , but als o whether i t wishes to continu e 
to do business with suc h a  customer . 

5 Interna l system s and control s (FATF 
Recommendation 20 ) 

5.1 On e facto r withi n muc h o f the securitie s industr y tha t 
makes i t particularly vulnerabl e t o money launderin g 
is the emphasi s on tradin g a s much a s possible, as 
quickly a s possible. Securities trader s wil l often se e 
any form o f supervision a s an inconvenienc e t o be cir -
cumvented, s o that the y ca n g o back t o makin g 
money. Introducin g interna l system s and controls , an d 
particularly staf f trainin g regimes , i s therefore mor e 
difficult tha n i n other areas , and a t th e sam e tim e 
arguably mor e important . 

5.2 Ultimately , however , securitie s firms depend o n thei r 
reputation almos t a s much a s banks, and i t i s the 
threat t o tha t reputatio n tha t i s the bigges t incentiv e 
for th e introductio n o f effective interna l systems . 

6 Conclusio n 
6.1 Th e natur e o f the securitie s industry , th e variet y o f 

activities involve d an d th e rang e of relationships an d 
structures al l tend t o complicate th e tas k of introduc -
ing effective mone y launderin g countermeasures . 
There ar e however n o majo r impediment s t o th e 
application o f the strateg y establishe d i n th e polic y 
paper t o thi s sector. The abilit y o f securities firms  to 
move an d transfor m larg e amount s o f money ver y 
quickly make s them attractiv e t o money launderers . 
No syste m o f combating launderin g ca n therefor e b e 
considered effectiv e i f i t does not cove r th e securitie s 
sector. 
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Annex c 

The FATF Forty Recommendations* 

A Genera l framework of the 
recommendations 

1 Eac h countr y shoul d tak e immediat e step s to ratif y 
and t o implemen t fully , th e 198 8 United Nation s 
Convention agains t Illici t Traffic i n Narcotic Drug s 
and Psychotropi c Substance s (th e Vienn a 
Convention). 

2 Financia l institutio n secrec y law s should b e 
conceived s o as not t o inhibi t implementatio n o f 
these Recommendations . 

3 A n effectiv e mone y launderin g enforcemen t progra m 
should includ e increase d multilatera l co-operatio n 
and mutua l lega l assistance i n mone y launderin g 
investigations an d prosecution s an d extraditio n i n 
money launderin g case s where possible . 

Β Rol e of national legal systems in combating 
money laundering 

Scope of the Criminal Offence of  Money 
Laundering 
4 Eac h country shoul d tak e suc h measure s a s may b e 

necessary, includin g legislativ e ones , to enable i t t o 
criminalise mone y launderin g a s set forth i n th e 
Vienna Convention . Eac h countr y shoul d exten d th e 
offence o f drug money launderin g t o one base d o n 
serious offences. Eac h countr y woul d determin e 
which seriou s crimes would b e designated a s mone y 
laundering predicat e offences . 

NOTE TO 4; 
Countries should  consider introducing an offence  money 
laundering based on all serious offences and/or  on  all 
offences that  generate a significant amount of  proceeds. 

5 A s provided i n th e Vienn a Convention , th e offenc e 
of money launderin g shoul d appl y a t leas t t o knowin g 
money launderin g activity , includin g th e concep t 
that knowledg e ma y be inferre d fro m objectiv e 
factual circumstances . 

6 Wher e possible , corporations themselve s -  no t onl y 
their employee s -  shoul d b e subjec t t o crimina l 
liability. 

Provisional Measures and Confiscation 
7 Countrie s shoul d adop t measure s simila r t o thos e se t 

forth i n th e Vienn a Convention , a s may be necessary , 
including legislativ e ones , to enable thei r competen t 
authorities t o confiscate propert y laundered , proceed s 
from, instrumentalitie s use d i n o r intende d fo r us e i n 
the commissio n o f any mone y launderin g offence , o r 
property o f corresponding valu e withou t prejudicin g 
the right s o f bona fide  thir d parties . 

Such measure s should includ e th e authorit y to : (1 ) 
identify, trac e an d evaluat e propert y whic h i s subjec t 
to confiscation; (2 ) carr y ou t provisiona l measures , 
such a s freezing an d seizing , to prevent an y dealing , 
transfer o r disposal o f such property ; an d (3 ) tak e an y 
appropriate investigativ e measures . 

In additio n t o confiscation an d crimina l sanctions , 
countries als o should conside r monetar y an d civi l 
penalties, and/o r proceeding s includin g civi l 
proceedings, t o voi d contract s entere d int o b y parties , 
where partie s knew o r should hav e know n tha t a s a 
result o f the contract , th e Stat e woul d b e prejudice d 
in it s ability t o recove r financial  claims , e.g. throug h 
confiscation o r collection o f fines  an d penalties . 

C Rol e of the financial system in combating 
money laundering 

8 Recommendation s 1 0 to 2 9 should appl y no t onl y t o 
banks, bu t als o to non-bank financial  institutions . 
Even fo r thos e non-ban k financial  institution s whic h 
are no t subjec t t o a  formal prudentia l supervisor y 
regime i n al l countries , for exampl e bureau x d e 
change, government s shoul d ensur e tha t thes e 
institutions ar e subjec t t o th e sam e anti - mone y 
laundering law s or regulations a s all other financial 
institutions an d tha t thes e law s or regulation s ar e 
implemented effectively . 

NOTE TO 8: 
The FAT F Recommendations should  be applied in particu-
lar to life insurance and other investment products  offered 
by insurance companies,  whereas  Recommendation 29 
applies to the whole of the insurance sector. 

The forty Recommendation s wer e originally draw n u p in 1990 . In 199 6 these were revised t o take int o account th e experience gaine d ove r the las t 
six years and t o reflect th e changes whic h hav e occurred i n the mone y launderin g problem . Durin g th e period 199 0 to 1995 , the FAT F also elabo -
rated variou s Interpretativ e Note s whic h ar e designed t o clarify th e applicatio n o f specific Recommendations . Som e o f these Interpretativ e Note s 
have been update d i n the Stocktaking Revie w t o reflect change s i n the Recommendations . 
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9 Th e appropriat e nationa l authoritie s shoul d conside r 
applying Recommendations 1 0 to 2 1 and 2 3 t o th e 
conduct o f financial  activitie s a s a commercia l 
undertaking b y businesses or professions whic h ar e 
not financial  institutions , wher e suc h conduc t i s 
allowed o r not prohibited . Financia l activitie s 
include, but ar e no t limite d to , those liste d i n th e 
attached annex . I t i s left t o each countr y t o decid e 
whether specia l situations should b e defined wher e 
the applicatio n o f anti-money launderin g measure s i s 
not necessary , fo r example , when a  financial  activit y 
is carried ou t o n a n occasiona l o r limite d basis . 

NOTE TO  8  AN D 9(BUREAUX  DE  CHANGE ) .· 

Introduction 

1 Bureaux  de  change are an important link  in the money 
laundering chain since it is difficult to trace the origin of the 
money once  it has been exchanged. Typologies exercises 
conducted by the  FATF have indicated increasing use of 
bureaux de change in laundering operations. Hence  it  is 
important that  there should be effective counter- measures 
in this area. This  Interpretative  Note clarifies  the applica-
tion of FATF Recommendations concerning  the financial 
sector in relation to bureaux de change and, where  appro-
priate, sets out options for their  implementation. 

Definition of Bureaux de Change 

2 For  the purpose of this Note, bureaux  de change are 
defined as institutions which carry out retail foreign 
exchange operations (in cash,  by cheque or credit card). 
Money changing  operations which are conducted only  as 
ancillary to the main activity  of  a business have already 
been covered in Recommendation 9.  Such  operations  are 
therefore excluded from the  scope of this Note. 

Necessary Counter-Measures Applicable to Bureaux de 
Change 
3 To  counter the  use of bureaux de change for money laun-

dering purposes, the  relevant authorities should take 
measures to know the  existence of all natural and legal 
persons who, in  a professional capacity, perform foreign 
exchange transactions. 

4 As  a  minimum requirement,  FAT F members should  have 
an effective system whereby  the bureaux de change are 
known or  declared to the relevant authorities (whether reg-
ulatory or law enforcement). One  method  by  which this 
could be achieved would be  a requirement on bureaux de 
change to submit to  a designated authority, a  simple decla-
ration containing adequate information on  the  institution 
itself and its management. The  authority  could  either issue 
a receipt or give a tacit authorisation: failure to  voice an 
objection being considered as approval. 

5 FATF  members  could also consider the introduction of  a 
formal authorisation procedure. Those wishing  to establish 
bureaux de change would have to submit an  application to 
a designated authority empowered to  grant authorisation 
on a case-by- case basis. The request  for authorisation 
would need to contain such information as  hid down  by 
the authorities but should at least provide details of the 
applicant institution and its management. Authorisation 

would be  granted, subject to the bureau de change meeting 
the specified conditions relating to its management and  the 
shareholders, including the application of a "fit  and proper" 
test. 

6 Another  option  which could be considered would be  a com-
bination of  declaration and authorisation procedures. 
Bureaux de  change would have to  notify their  existence to  a 
designated authority but  would not  need  to  be authorised 
before they could start business. It  would be  open to  the 
authority to  apply a "fit  and proper" test  to the manage-
ment of  bureaux de change after the  bureau had 
commenced its  activity, and  to  prohibit the bureau de 
change from continuing  its  business, if  appropriate. 

7 Where  bureaux  are  required to submit a  declaration of 
activity or  an application for registration, the  designated 
authority (which  could be either a public body or a self-reg-
ulatory organisation)  could be empowered to  publish the list 
of registered bureaux de change. As  a  minimum, it  should 
maintain a  (computerised)  file of  bureaux de  change. There 
should also be powers to  take action against bureaux de 
change conducting business without having  made a declara-
tion of activity or  having been registered. 

8 As  envisaged  under FATF Recommendations  8  and 9 , 
bureaux de  change should be subject to  the same anti-
money laundering  regulations as any other  financial 
institution. The  FAT F Recommendations on  financial 
matters should  therefore be applied to bureaux de  change. 
Of particular  importance are those on identification require-
ments, suspicious  transactions reporting, due diligence and 
record-keeping. 

9 To  ensure effective implementation of  anti-money launder-
ing requirements by  bureaux de  change, compliance 
monitoring mechanisms should  be established and main-
tained. Where there  is a registration authority for  bureaux 
de change or a body which receives declarations of activity 
by bureaux de  change, it  should carry out this  function. But 
the monitoring could also be done by other designated 
authorities (whether directly or through the agency of third 
parties such as private audit firms). Appropriate  steps 
would need  to be taken against bureaux de change which 
failed to comply with  the  anti-laundering requirements. 

10 The  bureaux  de change sector tends to be an unstructured 
one without (unlike  banks)  national  representative bodies 
which can act as a channel of communication with  the 
authorities. Hence  it  is important that  FATF members 
should establish effective means to  ensure that  bureaux de 
change are aware of their anti-money launderin g responsi-
bilities and to  relay information, such  as guidelines on 
suspicious transactions, to  the profession. In  this  respect it 
would be  useful to  encourage the development of  profes-
sional associations. 

Customer identification and record-keeping 
rules 
10 Financia l institution s shoul d no t kee p anonymou s 

accounts o r accounts i n obviously fictitious  names : 
they shoul d b e required (b y law , by regulations , by 
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agreements between supervisory authorities and finan-
cial institutions or by self-regulatory agreement s 
among financial institutions) to identify, on the basis 
of an official o r other reliable identifying document , 
and record the identity of their clients, either occa-
sional or usual, when establishing business relations or 
conducting transactions (in particular opening of 
accounts or passbooks, entering into fiduciary transac-
tions, renting of safe deposit boxes, performing large 
cash transactions). 
In order to fulfill identificatio n requirement s concern-
ing legal entities, financial institutions should, when 
necessary, take measures: 
(i) t o verify the legal existence and structure of the 

customer by obtaining either from a public register 
or from the customer or both, proof of incorpora-
tion, including information concernin g the cus-
tomer's name, legal form, address, directors and 
provisions regulating the power to bind the entity; 

(ii) to verify tha t any person purporting to act on 
behalf of the customer is so authorised and identi-
fy that person. 

11 Financia l institutions should take reasonable measures 
to obtain information abou t the true identity of the 
persons on whose behalf an account i s opened or a 
transaction conducted i f there are any doubts as to 
whether these clients or customers are acting on their 
own behalf, for example, in the case of domiciliary 
companies (i.e. institutions, corporations, founda-
tions, trusts, etc. that do not conduct any commercial 
or manufacturing business or any other form of com-
mercial operation in the country where their 
registered office i s located). 

NOTES TO 11,  15-1 7 
Whenever it is necessary in order to know the true identity 
of the customer and to ensure that legal entities cannot be 
used by natural persons as a method of operating in reality 
anonymous accounts, financial institutions should, if  the 
information is not otherwise available through public regis-
ters or other reliable sources, request information - and 
update that information -from the  customer concerning 
principal owners and beneficiaries. If  the customer does 
not have such information, the  financial institution should 
request information from the customer on whoever has 
actual control. 
If adequate information is not obtainable, financial institu-
tions should give special attention to business relations and 
transactions with the customer. 
If, based on information supplied from the customer or 
from other sources, the  financial institution has reason to 
believe that the customer s account is being utilised in 
money 
laundering transactions, the  financial institution must 
comply with the relevant legislation, regulations, directives 
or agreements concerning reporting of suspicious transac-
tions or  termination of business with such customers. 
Note to 11: A bank  or other financial institution should 

know the identity of its own customers, even if these are 
represented by lawyers, in  order to detect and prevent sus-
picious transactions as well as to enable it to comply swiftly 
to information or seizure requests by the competent 
authorities. Accordingly Recommendation 11  also  applies 
to the situation where an attorney is acting as an interme-
diary for financial services. 

12 Financia l institutions should maintain, for at least five 
years, all necessary records on transactions, both 
domestic or international, to enable them to comply 
swiftly with information request s from the competent 
authorities. Such records must be sufficient t o permit 
reconstruction of individual transactions (includin g 
the amounts and types of currency involved if any) so 
as to provide, if necessary, evidence for prosecution of 
criminal behaviour. 
Financial institutions should keep records on cus-
tomer identification (e.g . copies or records of officia l 
identification document s like passports, identity cards, 
driving licences or similar documents), account files 
and business correspondence for at least five years 
after the account is closed. 
These documents should be available to domestic 
competent authorities in the context of relevant crim-
inal prosecutions and investigations . 

13 Countrie s should pay special attention to money laun-
dering threats inherent in new or developing 
technologies that might favour anonymity, and take 
measures, if needed, to prevent their use in money 
laundering schemes. 

Increased diligence of financial institutions 
14 Financia l institutions should pay special attention t o 

all complex, unusual large transactions, and all 
unusual patterns of transactions, which have no 
apparent economic or visible lawful purpose. The 
background and purpose of such transactions should, 
as far as possible, be examined, the findings 
established i n writing, and be available to help 
supervisors, auditors and law enforcement agencies . 

NOTE TO 14: 
(a) In  the interpretation of this requirement, special atten-
tion is required not only to transactions between financial 
institutions and their clients, but  abo to transactions 
and/or shipments especially of currency and equivalent 
instruments between financial institutions themselves or 
even to transactions within financial groups. As the 
wording of Recommendation 14  suggests that indeed all 
transactions are covered, Recommendation 14  must be 
read to incorporate these inter-bank transactions. 
(b) The  word transactions should be understood t o 
refer to the insurance product itself , the premium 
payment and the benefits . 

15 I f financial institutions suspect that funds stem from a 
criminal activity, they should be required to report 
promptly their suspicions to the competent 
authorities. 
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16 Financia l institutions , thei r directors , officers an d 
employees, should b e protected b y legal provision s 
from crimina l o r civil liabilit y fo r breac h o f an y 
restriction o n disclosure o f information impose d b y 
contract o r by any legislative , regulatory o r adminis -
trative provision , i f they repor t thei r suspicion s i n 
good faith t o the competen t authorities , even i f they 
did no t kno w precisely wha t th e underlyin g crimina l 
activity was , and regardles s of whether illega l activit y 
actually occurred . 

17 Financia l institutions , thei r directors , officers an d 
employees, should not , or , where appropriate , shoul d 
not b e allowed to , warn thei r customer s whe n 
information relatin g t o them i s being reported t o th e 
competent authorities . 

18 Financia l institution s reportin g thei r suspicion s 
should compl y wit h instruction s fro m th e competen t 
authorities. 

19 Financia l institution s shoul d develo p program s 
against mone y laundering . These program s shoul d 
include, a s a minimum : 

(i) th e developmen t o f interna l policies , procedure s 
and controls , includin g th e designatio n o f 
compliance officer s a t managemen t level , an d 
adequate screenin g procedures t o ensure hig h 
standards when hirin g employees ; 

(ii) a n ongoin g employe e trainin g programme ; 

(iii) a n audi t functio n t o tes t th e system . 

Measures to cope with the problem of 
countries with no or insufficient anti-money 
laundering measures 
20 Financia l institution s shoul d ensur e tha t th e princi -

ples mentioned abov e ar e also applied t o branches an d 
majority owne d subsidiarie s located abroad , especiall y 
in countries which d o not o r insufficiently appl y thes e 
Recommendations, t o the exten t tha t loca l applicabl e 
laws and regulation s permit . When loca l applicabl e 
laws and regulation s prohibi t thi s implementation , 
competent authoritie s i n the countr y o f the mothe r 
institution shoul d b e informe d b y the financial  institu -
tions tha t the y canno t appl y thes e Recommendations . 

21 Financia l institution s shoul d giv e specia l attentio n t o 
business relations and transaction s wit h persons , 
including companie s an d financial  institutions , fro m 
countries which d o no t o r insufficientl y appl y thes e 
Recommendations. Wheneve r thes e transaction s 
have n o apparen t economi c o r visibl e lawfu l purpose , 
their backgroun d an d purpos e should , a s far a s 
possible, be examined , th e findings  establishe d i n 
writing, an d b e availabl e t o help supervisors , auditor s 
and la w enforcement agencies . 

Other measures to avoid money laundering 
22 Countrie s shoul d conside r implementin g feasibl e 

measures t o detec t o r monito r th e physica l cross -
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border transportatio n o f cash an d beare r negotiabl e 
instruments, subjec t t o stric t safeguard s t o ensur e 
proper us e of informatio n an d withou t impedin g i n 
any way th e freedo m o f capital movements . 

N O T E TO  22: 
(a) To  facilitate detection and  monitoring  of  cash 
transactions, without  impeding  in any way  the  freedom of 
capital movements, members  could  consider the feasibility 
of subjecting all cross-border transfers, above  a given 
threshold, to  verification, administrative  monitoring, 
declaration or record keeping requirements. 

(b) If  a country discovers  an unusual  international 
shipment of  currency, monetary  instruments,  precious 
metals, or  gems, etc.,  it  should consider notifying, as 
appropriate, the  Customs Service  or  other competent 
authorities of  the  countries from which  the  shipment 
originated and/or to  which it  is destined, and  should  co-
operate with a  view toward  establishing  the source, 
destination, and  purpose of  such shipment and  toward  the 
taking of appropriate action. 

23 Countrie s shoul d conside r th e feasibilit y an d utilit y 
of a system wher e bank s an d othe r financial 
institutions an d intermediarie s woul d repor t al l 
domestic an d internationa l currenc y transaction s 
above a  fixed  amount , t o a  national centra l agenc y 
with a  computerised dat a base , available t o 
competent authoritie s fo r us e i n mone y launderin g 
cases, subject t o stric t safeguard s t o ensure prope r us e 
of the information . 

24 Countrie s shoul d furthe r encourag e i n genera l th e 
development o f modern an d secur e technique s o f 
money management , includin g increase d us e of 
checks, payment cards , direct deposi t o f salary 
checks, and boo k entr y recordin g o f securities, a s a 
means t o encourage th e replacemen t o f cas h 
transfers. 

25 Countrie s shoul d tak e notic e o f the potentia l fo r 
abuse o f shell corporation s b y money launderer s an d 
should conside r whethe r additiona l measure s ar e 
required t o prevent lawfu l us e of such entities . 

Implementation, and role of regulatory and 
other administrative authorities 
26 Th e competen t authoritie s supervisin g bank s or othe r 

financial institution s o r intermediaries , o r othe r 
competent authorities , should ensur e tha t th e 
supervised institution s hav e adequat e program s t o 
guard agains t mone y laundering . These authoritie s 
should co-operat e an d len d expertis e spontaneousl y 
or on reques t wit h othe r domesti c judicia l o r la w 
enforcement authoritie s i n mone y launderin g 
investigations an d prosecutions . 

N O T E TO  26 : 
In respect of this requirement, it  should be noted that  it 
would be  useful to  actively detect  money launderin g if  the 
competent authorities  make relevant  statistical 
information available  to the investigative authorities, 
especially if this information contains  specific  indicators of 
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money foundering activity. For  instance, if  the competent 
authorities statistics show an imbalance between the 
development of the financial services industry in a certain 
geographical area within a country and the development of 
the focal economy, this  imbalance might be indicative of 
money foundering activity in the region. Another  example 
would be manifest changes in domestic currency flows 
without an apparent legitimate economic cause. However, 
prudent analysis of these statistical data is warranted, 
especially as there is not necessarily a direct relationship 
between financial flows and economic activity (e.g.  the 
financial flows in an international financial centre with a 
high proportion of investment management services 
provided for foreign customers or a forge inter-bank 
market not linked with local economic activity). 

27 Competen t authorities  should be designated t o 
ensure an effective implementatio n of all these 
Recommendations, through administrativ e 
supervision and regulation, in other profession s 
dealing with cash as defined b y each country. 

28 Th e competent authorities should establish guidelines 
which will assist financial institutions in detecting sus-
picious patterns of behaviour by their customers. It is 
understood that such guidelines must develop over 
time, and will never be exhaustive. It is further under -
stood that such guidelines will primarily serve as an 
educational tool for financial institutions personnel. 

29 Th e competent authorities regulating or supervising 
financial institutions should take the necessary legal 
or regulatory measures to guard against control or 
acquisition of a significant participation i n financial 
institutions by criminals or their confederates . 

NOTE TO  29 : 
Recommendation 29 should not be read as to require the 
introduction of a system of regular review of licensing of 
controlling interests in financial institutions merely for 
anti-money foundering purposes, but  as to stress the 
desirability of suitability review for controlling 
shareholders in financial institutions (banks and non-
banks in particular) from a FATF point of view. Hence, 
where shareholder suitability (or fit and proper) tests 
exist, the attention of supervisors should be drawn to their 
relevance for anti-money foundering purposes. 

D Strengthenin g of international 
co-operation 

Administrative Co-operation 
Exchange of general information 
30 Nationa l administrations should consider recording, at 

least in the aggregate, international flows of cash in 
whatever currency, so that estimates can be made of 
cash flows and reflows from various sources abroad, 
when this is combined with central bank information . 
Such information should be made available to the 
International Monetary Fund and the Bank for Inter-
national Settlements to facilitate internationa l studies. 
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31 Internationa l competent authorities , perhaps Interpol 
and the World Customs Organisation, should be 
given responsibility for gathering and disseminating 
information t o competent authorities about the latest 
developments in money laundering and money laun-
dering techniques. Central banks and bank regulators 
could do the same on their network. National author-
ities in various spheres, in consultation with trade 
associations, could then disseminate this to financial 
institutions in individual countries. 

Exchange of information relating to suspicious 
transactions 
32 Eac h country should make efforts t o improve a spon-

taneous or upon request international informatio n 
exchange relating to suspicious transactions, persons 
and corporations involved i n those transactions 
between competent authorities. Strict safeguards 
should be established to ensure that this exchange of 
information i s consistent with national and interna -
tional provisions on privacy and data protection. 

Other forms of co-operation 
Basis and means for co-operation in confiscation, 
mutual assistance and extradition 
33 Countrie s should try to ensure, on a bilateral or 

multilateral basis, that different knowledg e standards 
in national definitions - i.e . different standard s 
concerning the intentional element of the infractio n 
- d o not affect th e ability or willingness of countries 
to provide each other with mutual legal assistance. 

NOTE TO 33: 
Subject to principles of domestic law, countries  should 
endeavour to ensure that differences in the national 
definitions of the money foundering offences,- e.g. 
different standards concerning the intentional element of 
the infraction, differences in the predicate offences, 
differences with regard to charging the perpetrator of the 
underlying offence with money laundering - do  not affect 
the ability or willingness of countries to provide each other 
with mutual legal assistance. 

34 Internationa l co-operation should be supported by a 
network of bilateral and multilateral agreements and 
arrangements based on generally shared legal concepts 
with the aim of providing practical measures to affec t 
the widest possible range of mutual assistance. 

35 Countrie s should be encouraged to ratify an d 
implement relevant internationa l conventions on 
money laundering such as the 199 0 Council of 
Europe Convention on Laundering, Search, Seizure 
and Confiscation o f the Proceeds from Crime. 

Focus of improved mutual assistance on money 
laundering issues 
36 Co-operativ e investigation s among countries' 

appropriate competent authorities should be 
encouraged. One valid and effective investigativ e 
technique i n this respect i s controlled delivery 



related to assets known or suspected to be the 
proceeds of crime. Countries are encouraged to 
support this technique, where possible. 

NOTE TO 36: 
The controlled delivery of funds known or suspected to be 
the proceeds of crime is a valid and effective law enforce-
ment technique for obtaining information and evidence in 
particular on international money foundering operations. 
It can be of great value in pursuing particular criminal 
investigations and can also help in obtaining more general 
intelligence on money foundering activities. The  use of 
these techniques should be strongly encouraged. The 
appropriate steps should therefore be taken so that no 
obstacles exist in legal systems preventing the use of con-
trolled delivery techniques, subject to any legal requisites, 
including judicial authorisation for the conduct of such 
operations. The  FATF welcomes and supports the under-
takings by the World Customs Organisation and Interpol 
to encourage their members to take all appropriate steps to 
further the use of these techniques. 

37 Ther e should be procedures for mutual assistance in 
criminal matters regarding the use of compulsory mea-
sures including the production of records by financial 
institutions and other persons, the search of persons 
and premises, seizure and obtaining of evidence for use 
in money laundering investigations and prosecutions 
and in related actions in foreign jurisdictions. 

38 Ther e should be authority to take expeditious action 
in response to requests by foreign countries to 
identify, freeze, seize and confiscate proceeds or other 
property of corresponding value to such proceeds, 
based on money laundering or the crimes underlying 
the laundering activity. There should also be 
arrangements for co-ordinating seizure and 
confiscation proceedings which may include the 
sharing of confiscated assets . 

NOTE TO  38 : 
(a) Each country shall consider, when  possible, 
establishing an asset forfeiture fund in its respective 
country into which all or a portion of confiscated property 
will be deposited for law enforcement, health,  education, 
or other appropriate purposes. 

(b) Each country should consider, when  possible, taking  such 
measures as may be necessary to  enable it to share among 
or between other countries confiscated property, in 
particufor, when confiscation is directly or indirectly a 
result of co- ordinated law enforcement actions. 

39 T o avoid conflicts of jurisdiction, consideration 
should be given to devising and applying mechanisms 
for determining the best venue for prosecution of 
defendants i n the interests of justice in cases that are 
subject to prosecution i n more than one country. 
Similarly, there should be arrangements for co-
ordinating seizure and confiscation proceeding s 
which may include the sharing of confiscated assets . 

40 Countrie s should have procedures in place to 
extradite, where possible, individuals charged with a 
money laundering offence o r related offences. Wit h 

respect to its national legal system, each country 
should recognise money laundering as an extraditable 
offence. Subjec t t o their legal frameworks, countrie s 
may consider simplifying extraditio n by allowing 
direct transmission of extradition requests between 
appropriate ministries, extraditing persons based only 
on warrants of arrests or judgements, extraditing their 
nationals, and/or introducing a simplified extraditio n 
of consenting persons who waive formal extraditio n 
proceedings. 

Miscellaneous Note: Deferred arrest and seizure 
Countries should consider taking measures, including 
legislative ones, at the national level, to allow their 
competent authoritie s investigating money laundering 
cases to postpone or waive the arrest of suspected persons 
and/or the seizure of the money for the purpose of 
identifying person s involved i n such activities for 
evidence gathering. Without such measures the use of 
procedures such as controlled deliveries and undercover 
operations are precluded. 

List of Financial activities undertaken by 
business or professions which are not financial 
institutions 
1 Acceptanc e of deposits and other repayable funds 

from the public. 
2 Lending . Including inter alia: 

consumer credi t 
mortgage credit 
factoring, with or without recourse 
finance of commercial transactions (includin g 
forfeiting). 

3 Financia l leasing. 
4 Mone y transmission services. 
5 Issuin g and managing means of payment (e.g . credit 

and debit cards, cheques, traveller's cheques and 
banker's drafts ... ) 

6 Financia l guarantees and commitments. 
7 Tradin g foe account of customers (spot, forward, 

swaps, futures, options ...) in: 
money market instruments (cheques , bills, CDs, etc.); 
foreign exchange ; 
exchange; interest rate and index instruments ; 
transferable securities ; 
commodity futures trading . 

8 Participatio n i n securities issues and the provision of 
financial services related to such issues. 

9 Individua l and collective portfolio management . 
10 Safe-keepin g an d administration of cash or liquid 

securities on behalf of clients. 
11 Lif e insurance and other investment related 

insurance. 
12 Mone y changing. 

MONEY LAUNDERING : KE Y ISSUE S AN D POSSIBL E ACTIO N 5 7 



Recent Commowealth Secretariat Economi c Publications: 

Commonwealth Economic Papers 

Graham Bir d and Tony Killick, The Bretton Woods Institutions: A Commonwealth  Perspective,  No. 24, 1996 . 
David Greenway and Chris Milner , The Uruguay Round and Developing Countries: An Assessment,  no . 25, 1996 . 
Michael Davenport , The Uruguay Round and NAFTA: The Challenge for Commonwealth Carribean  Countries, 

No. 26 , 1996 . 
Economic Affairs Division , Money Laundering:  Key  Issues and Possible Action, No . 27, 1997 . 
Robert Cassen , Strategies for Growth and Poverty Alleviation, No. 29, 1996 . 

Commonwealth Occasional Papers 

Richard Porte s and David Vines, Coping with International Capital Flows, No. 1 , 1996 . 
Chris Tillet, Foreign  Investment: Targetting  and Promotional Strategies, No. 2, 1996 . 
Sanjaya Lall , Enchancing Direct Foreign Investment Flows to Commonwealth Developing  Countries, No. 3, 1997 . 
Gerry K. Helleiner, Private  Capital Flows and Development: The Role of National and International Policies, 

No.4, 1997 . 

Other Commonwealth Secretariat Economic Publications 

International Developmen t Policie s (bi-annua l publication ) 
Small States: Economic Review and Basic Statistics (annua l publication ) 
International Capita l Market s (quarterl y publication ) 

To order these or any other publication, please contact the Secretariat's distributors: 
Vale Packaging Ltd, 420  Vale  Road, Tonbridge, Kent TN 9 ITD , Britain. 
Tel: +44 (0)1732-359 387;  or  Fax: +44 (0)1732-779 620 




	Cover
	Title Page
	Copyright Page
	Contents
	Foreword
	1. Introduction
	The problem of money laundering

	2. The Scope of Action to Combat Money Laundering
	Criminal activities that should be made subject to money laundering offences
	The role of the financial sector
	The scope of application of the legislation

	3. Measures to Strengthen the Financial Sector
	Customer identification
	Internal systems and controls
	Suspicious transactions
	Confidentiality
	Central units for handling suspicious transaction reports
	Treatment of jurisdictions with inadequate money laundering regimes
	The role of the supervisory authorities
	International co-operation

	4. International Financial Centres
	Economic development and the financial sector
	The key feature of an international financial centre
	The competitiveness of ifcs
	Regulatory standards
	Confidentiality legislation
	Practical issues

	5. Parallel Economy: Tax Evasion, Economic Crime and Money Laundering
	The problem of economic crime
	Tax evasion
	Bribery and corruption
	Tackling money laundering in the informal financial sector
	Cash transaction reporting systems
	Reducing the use of cash

	6. Key Issues, Action Steps and Conclusions
	Action steps
	Key issues for possible further discussion by finance ministers
	Conclusion

	Annex A: FATF Recommendations relevant to the Financial Sector
	Annex B: Tackling Money Laundering in the Securities Sector
	Annex C: The FATF Forty Recommendations
	Back Cover



