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P R E F A C E 

This stud y ha s it s origin s i n th e Commonwealt h La w 
Ministers' Meetin g i n Winnipe g i n 1977 . There , Law Minister s 
expressed concer n a t increasin g delay s ove r a  broad fron t i n th e 
administration o f justice . I n thei r deliberation s the y canvasse d 
a wid e rang e o f approaches , includin g lega l advic e an d counsellin g 
which the y sa w a s havin g th e potential , i f mad e availabl e a t a n 
early stage , t o resolv e dispute s befor e the y reache d court . Th e 
field o f Famil y La w i n particula r offere d potentia l fo r greate r 
use t o be made o f specia l court s an d procedures , includin g 
conciliation. A s a  consequenc e o f th e discussions , thi s stud y 
was commissione d b y th e Commonwealt h Secretariat . 

The autho r wa s chose n i n th e ligh t o f he r wid e 
experience i n th e fiel d o f Famil y Law . A s Co-ordinato r o f th e 
Family Cour t Projec t i n Jamaic a he r wor k wa s largel y instrumenta l 
in th e establishmen t ther e o f th e Famil y Cour t System , whic h 
arose directl y fro m th e realisatio n o f th e limitation s o f th e 
existing juvenil e court s syste m whic h tende d t o trea t th e proble m 
of juvenile s i n isolatio n fro m th e famil y setting . 

This stud y bring s togethe r th e experienc e i n a  sampl e 
of Commonwealt h jurisdiction s selecte d t o illustrat e differin g 
aspects o f th e Commonwealt h experience . 

We ar e mos t gratefu l t o Mrs Cumpe r fo r undertakin g 
this work , an d t o th e man y person s i n th e jurisdiction s discusse d 
who provide d muc h o f th e materia l an d responde d s o readil y t o 
requests fo r assistance . 

Legal Divisio n 
Commonwealth Secretaria t 

May 198 4 
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INTRODUCTION 

Interest i n th e refor m o f famil y la w wa s on e o f th e way s i n 
which th e optimis m o f th e Sixtie s expresse d itsel f i n a  number o f th e 
countries o f th e Commonwealth . Buoyan t economie s an d a  new-foun d 
interest i n th e right s o f th e individual s wh o mak e u p th e famil y -  i n 
particular childre n an d wome n -  helped t o fue l th e deman d fo r reform . 

In most o f thes e countries , th e law s whic h becam e th e subjec t 
of scrunit y seeme d remarkabl y alike . Th e oddit y i n thi s circumstanc e 
arose fro m th e fac t tha t th e societie s t o whic h thes e law s applie d 
could b e ver y differen t fro m eac h other . Th e connectin g lin k wa s th e 
system o f Englis h famil y la w whic h forme d thei r legislativ e base . 

So fa r a s th e olde r dominion s wer e concerned , Englis h settler s 
had take n thei r famil y la w wit h them , an d unde r th e Englis h crow n i t 
became th e basi s no t onl y o f th e la w relatin g t o thes e settler s bu t o f 
all wh o cam e unde r th e jurisdictio n o f thei r courts . I n th e islan d 
colonies an d thos e late r establishe d i n Afric a th e syste m o f famil y la w 
was introduce d mainl y a s a  resul t o f th e polic y o f successiv e government s 
administered throug h th e Colonia l Offic e i n Whitehall t o introduc e s o fa r 
as wa s possibl e a  uniform famil y la w i n th e colonies . Thi s wa s modelle d 
on th e Englis h la w a t th e tim e tha t legislatio n wa s bein g drafted , an d 
would b e modifie d onl y wher e ther e wer e establishe d loca l custom s tha t 
the governmen t wer e prepare d t o recognise . 

In territorie s lik e th e Caribbea n island s wher e th e populatio n 
was mostl y immigran t an d fro m differen t part s o f th e world , th e legisla -
tion introduce d woul d follo w closel y th e Englis h law . Place s lik e India , 
for example , presente d a  very differen t situation . Wher e ther e wer e 
well-established system s o f famil y law , with th e kin d o f ampl e scholar -
ship an d documentatio n tha t existe d i n India , Englis h famil y la w wa s 
only mad e applicabl e t o th e Englis h an d t o thos e i n th e English-governe d 
portions o f th e countr y wh o fel l outsid e th e loca l systems . I n Afric a 
where th e customar y la w lacked , fo r th e mos t part , documentar y backing , 
there wa s som e ambivalenc e abou t acceptin g the m fully , an d a  greate r 
effort wa s mad e t o introduc e Englis h la w i n th e colonie s thoug h no t i n 
the protectorates . 

Even afte r th e achievemen t o f thei r independence , th e influenc e 
of Englis h la w ha s remaine d stron g i n th e countrie s o f th e Commonwealth . 
In par t thi s i s because th e legislatio n o f pre-independenc e time s con -
tinued t o b e operative . Bu t o f equa l importanc e i s th e fac t tha t 
English-styled court s an d method s o f administratio n an d practic e ha d 
taken root . Th e influenc e o f Eng l ish-trained lawyer s an d judge s canno t 
be discounted , an d probabl y help s t o accoun t fo r th e circumstanc e tha t 
law refor m -  at leas t i n th e earl y stage s -  seeme d t o wait upo n a  lea d 
from England . Th e earlies t t o brea k awa y wer e thos e countrie s whic h 
had establishe d thei r ow n school s o f law . I t i s perhap s a  not unconnecte d 
matter tha t thes e wer e countrie s wit h a  written federa l constitutio n 
which mean t tha t constitutiona l la w an d practic e ha d t o develo p indepen -
dently. La w refor m movement s ar e stron g i n Australia an d Canada . Bot h 
Both a t an y rat e i n th e fiel d o f family law , hav e undertake n reform s 
well i n advanc e o f Englis h la w an d practice . 

Law refor m i n th e mor e recentl y independen t territorie s i s stil l 
very muc h influence d b y development s i n England , thoug h ther e i s no w 
discernible a  greate r willingnes s t o cal l upo n th e experienc e o f 
Australia, Canad a an d Ne w Zealand . 
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INDIA 

Introduct ion 

"Because Indi a i s larg e an d contain s multitudes , because he r 
people ar e ol d an d carr y ove r stubbor n traditions , the y ten d t o liv e i n 
many centurie s a t on e an d th e sam e time. " ..."Ther e i s n o generalisatio n 
so soun d tha t startlin g an d significan t exception s canno t b e foun d t o 
invalidate it ; n o are a s o larg e withi n th e sub-continen t tha t i t 
provides a  base fo r generalisation s abou t th e countr y a s a  whole". 
These sentence s appea r i n th e openin g essa y o f a  YWCA stud y (1971 ) o f th e 
Educated Wome n i n India n Societ y Today . The y ar e usefu l reminder s o f 
the hazard s tha t fac e anyon e writin g abou t an y aspec t o f India n life , 
and appl y mos t particularl y t o th e are a o f famil y la w an d it s relatio n t o 
the wa y peopl e orde r thei r lives . 

The larg e populatio n o f Indi a is made u p o f Hindu s (define d 
now b y la w t o includ e person s wh o ar e Sikhs , Buddhist s an d Jaina s b y 
religion) Muslims , Parsis , Jews , Christian s an d thos e member s o f th e 
Scheduled Tribe s wh o hav e no t bee n brough t withi n th e operatio n o f 
Hindu persona l law . Eac h o f thes e group s hav e thei r ow n persona l law , 
defined b y thei r religiou s affilation , thoug h provisio n fo r cross -
communal marriage s an d thei r consequence s hav e bee n mad e throug h Act s 
like th e Specia l Marriag e Ac t an d th e India n Successio n Act . Thes e 
have als o give n som e freedo m t o choos e matrimonia l an d famil y regime s 
to thos e wh o wishe d t o op t ou t o f adherin g t o th e custom s an d practice s 
of thei r communities . Sinc e th e purpos e o f thi s pape r i s t o loo k a t 
the ways i n which famil y functionin g an d famil y la w an d practic e 
inter-relate, especiall y i n th e handlin g o f famil y problems , i t seeme d 
most usefu l t o dea l her e onl y wit h Hindus , without discountin g th e 
influence o f th e presenc e o f othe r group s withi n th e countr y wit h othe r 
ways o f functionin g an d othe r solution s t o th e sam e problems . 

Historical Backgroun d 

Some historica l backgroun d i s necessary i f th e wa y famil y la w ha s 
been developin g i n th e las t thirt y year s i s t o b e comprehensible . 
The Britis h presenc e i n Indi a ha s ha d a  marked, an d stil l continuing , 
influence o n thi s development . Thi s ha s bee n eviden t i n a  number o f 
ways. Th e manne r i n which th e Britis h too k an d hel d Indi a calle d les s 
for subjugatio n tha n fo r accommodatio n whereve r la w an d orde r considera -
tions mad e thi s possible . I n thes e circumstance s th e religiou s basi s 
of th e persona l law s o f th e variou s group s i n Indi a probabl y assure d 
their preservation . Th e infinit e variet y o f custo m an d usag e foun d 
throughout th e region s an d amon g th e caste s confronte d thos e wit h th e 
responsibility fo r th e administratio n o f justic e wit h th e nee d t o 
bring som e orde r int o thi s field . 

The clai m i s made tha t Hind u La w "ha s th e mos t ancien t pedigre e o f 
any know n syste m o f jurisprudence " (Mulla) . Commentarie s an d Digest s 
have ove r tim e playe d a  critica l rol e i n it s development , bu t i t wa s 
the rol e assigne d t o custo m tha t gav e i t it s vitalit y an d enable d i t t o 
survive th e passag e o f tim e an d changin g circumstances . Th e la w wa s 
based o n ancien t custo m bu t allowe d practice s an d usage s tha t ha d bee n 
followed fo r s o lon g tha t the y achieve d th e statu s o f custom , als o t o 
be included . Th e rol e o f custo m i n creatin g la w wa s full y accepte d an d 
this provide d th e kin d o f flexibilit y tha t a  syste m o f la w neede d i f i t 
were t o mee t th e need s o f s o divers e a  collectio n o f regions , religiou s 
groups an d castes . Unde r th e rul e o f th e Briti.sh , an elemen t o f 
rigidity wa s introduced . Th e judge s an d Distric t Officer s the y 
appointed wer e require d t o administe r Hind u persona l la w i n matter s 
relating t o marriage , famil y right s an d obligations , successio n an d th e 
like i n th e matter s whic h cam e befor e them . The y too k th e advic e o f 
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those the y considere d t o b e leadin g authoritie s i n th e fiel d i n makin g 
their decisions . B y reaso n o f th e operatio n o f th e principl e o f judicia l 
precedent, thei r decision s i n particula r case s becam e effectiv e la w fo r 
whole o f th e Hind u community . Thereafte r change s coul d onl y b e mad e b y 
legislation. Th e proo f o f custo m wa s stil l a n importan t element , bu t th e 
role o f custo m ha d changed . I t woul d n o longe r b e possibl e fo r ne w 
customs t o emerg e t o mee t ne w situations . Th e whol e proces s o f chang e 
and refor m ha d t o tak e a  differen t course . 

Reform throug h legislatio n i n thi s field , applicabl e t o th e whol e 
of India , was, i n th e earl y year s o f Britis h rule , confine d t o propert y 
matters an d th e remova l o f som e civi l disabilitie s arisin g fro m cast e 
rules an d customs . Th e abolitio n o f sutte e i n 182 9 i s a  well-know n 
example. Th e Cast e Disabilitie s Remova l Ac t o f 195 0 provide d tha t an y 
law o r usag e whic h require d tha t an y perso n forfei t right s t o propert y 
by reaso n o f exclusio n fro m th e communio n o f an y religio n o r a s a  resul t 
of bein g deprive d o f membershi p i n a  cast e wa s t o ceas e t o b e enforce d 
in India . Th e Hind u Widows ' Remarriag e Ac t wa s passe d i n 1859 , an d 
Christians an d Hindu s wer e permitte d t o contrac t a  valid marriag e b y 
the India n Christia n Marriag e Ac t o f 1872 . I t i s o f interes t tha t n o 
action wa s take n o n th e emotive , fo r th e British , questio n o f chil d 
marriage unti l 192 9 whe n th e Chil d Marriag e Restrian t Ac t wa s passed . 
Its failure , an d tha t o f subsequen t amendment s t o it , t o materiall y 
change popula r attitude s toward s th e practic e illustrate s th e ineffective -
ness o f attemptin g t o achiev e reform s b y legislatio n wher e thi s conflict s 
with religiou s an d economi c considerations . 

To administe r Indi a th e Britis h neede d Indian s educate d i n Englis h 
and i n th e Britis h wa y o f doin g things . Th e succes s o f thi s educationa l 
programme wa s undeniabl e bu t i t ha d effect s tha t ha d no t bee n foreseen . 
Conflict betwee n India n an d Britis h value s coul d no t b e avoided . T o th e 
British perception , muc h o f Hind u socia l an d famil y lif e bor e hardl y o n 
individuals, an d som e o f th e harshe r aspect s wer e unacceptable . Th e 
responses o f th e India n elite , create d b y th e educationa l system , t o 
these criticism s wa s t o acknowledg e th e nee d fo r reform , bu t ther e wa s 
no agreemen t a s t o what shap e thes e reform s shoul d tak e o r ho w the y 
should b e achieved . Th e resul t wa s tha t ther e wer e tw o mai n reformin g 
streams -  th e Wester n -  oriente d an d th e traditional . Thoug h bot h 
combined t o len d strengt h t o th e Nationalis t movement , thes e tw o stream s 
of though t ar e stil l eviden t wheneve r an y matte r o f la w refor m i s unde r 
discuss ion. 

Population Characteristic s 

In spit e o f th e impressio n lef t b y th e man y larg e an d heavil y 
populated citie s o f India , th e majorit y o f it s peopl e liv e i n th e rura l 
areas. Roughl y speaking , fo r ever y perso n wh o live s i n a n urba n area , 
four liv e i n th e country . Th e censu s table s (1971 ) o n marita l statu s 
confirm tha t everyon e expect s t o b e marrie d a t som e tim e o r anothe r i n 
their lives . Considerin g tha t som e prejudic e stil l exist s agains t 
marrying someon e wit h a  physical o r menta l defec t o r deformity , th e 
small percentag e o f thos e neve r marrie d recorde d fro m middl e ag e onwar d 
must includ e man y o f these . Th e figure s als o recor d th e continue d 
existence o f chil d marriages . O f th e person s betwee n 1 0 and 1 4 who ar e 
shown a s married , 4.49pe r cen t o f th e boy s ar e in tha t ag e group and as many as 
11.53 pe r cen t o f th e girls . I n th e ag e grou p 25-29 , 84.9 5 pe r cen t 
of th e girl s ar e recorde d a s married . Th e pea k amon g me n i s reache d te n 
years later , i n th e 35-3 9 ag e group . O n th e evidenc e o f th e table s also , 
widowhood i s fa r mor e o f a  problem tha n divorce . Th e disparit y betwee n 
the numbe r o f widow s an d o f widower s i n th e highe r ag e grou p suggest s 
that widower s fin d n o difficult y i n re-marrying , bu t tha t i t i s 
otherwise wit h widows . 

The importanc e tha t independen t Indi a attache d t o educatio n ca n 
be see n i n th e word s o f th e Constitutiona l directiv e tha t lai d upo n th e 
State th e dut y t o "endeavou r t o provid e withi n a  perio d o f te n year s 
from th e commencemen t o f thi s Constitution , fo r fre e an d compulsor y 
education fo r al l childre n unti l the y complet e th e ag e o f fourtee n years" . 
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Thirty year s on , participatio n i n ful l tim e educatio n i s stil l a 
privilege o f th e minorit y o f youn g persons . Thoug h thi s statemen t 
reflects th e overal l position , i t conceal s muc h variatio n betwee n th e 
State, fro m th e ver y hig h literac y level s o f Keral a t o th e ver y lo w i n 
such state s a s Bihar , Rajastha n an d Utta r Pradesh . Th e majorit y o f 
those i n school s liv e i n th e urba n areas , an d no t surprisingl y mor e 
boys tha n girl s ge t th e benefi t o f a n education . Thi s imbalanc e i s 
however, rapidl y rightin g itsel f i n th e middl e an d uppe r classes . Muc h 
has bee n writte n abou t th e change s i n famil y lif e tha t hav e bee n an d 
are stil l bein g mad e a s a  resul t o f th e bette r educatio n o f wome n an d 
their entr y int o job s an d profession s tha t wer e onc e exclusivel y male . 
Though a s a  percentage o f th e populatio n o f Indi a the y ar e relativel y 
few i n number , th e influenc e the y hav e bee n abl e t o exercis e i n area s 
such a s la w refor m ha s bee n remarkable . 

Castes an d th e Econom y 

A goo d dea l o f attentio n ha s als o bee n pai d sinc e Independenc e t o 
the re-structurin g an d th e developmen t o f th e economy . I n spit e o f 
a grea t dea l o f investmen t i n heav y industr y an d manufacturin g an d 
considerable growt h i n th e publi c servic e sector , th e majorit y o f 
people wor k i n th e traditiona l sector , bein g engage d mainl y i n 
agriculture, trading , craf t wor k an d construction . I n thi s secto r cast e 
and custo m stil l pla y a  larg e rol e i n determinin g wha t job s ar e don e b y 
them. Amon g th e lowe r caste s ther e i s a n equalit y betwee n me n an d 
women no t enjoye d b y th e highe r castes . Th e job s the y d o ma y diffe r 
by sex , but bot h contribut e t o th e economi c suppor t o f th e family . 
For example , divorc e b y cast e custo m ha s lon g bee n permitte d t o them , 
as i s re-marriag e eithe r upo n deat h o f a  spous e o r divorce . 

In th e moder n sectio n o f th e econom y cast e consideration s als o pla y 
a significan t part , but no t i n th e sam e wa y a s i n th e traditional . 
It i s tru e tha t ne w industrie s hav e opene d u p ne w avenue s o f employmen t 
of educatio n an d training . Th e mobilit y i t ha s offere d t o thos e employe d 
within i t bot h i n term s o f movemen t withi n th e countr y an d o f chang e i n 
status wher e thi s depend s o n th e jo b held , ha s ha d it s effec t o n pattern s 
of famil y livin g an d o n th e influenc e o f caste . Bu t ther e i s very littl e 
evidence tha t eithe r ha s bee n substantiall y weakened , thoug h ther e i s 
evidence o f som e change . 

The framer s o f th e Constitutio n evidentl y intende d t o outla w cast e -
to tak e awa y fro m i t an y lega l recognitio n a s a  facto r i n th e organisa -
tion o f society . It s functio n a s a n effecitv e metho d o f organisin g 
the workin g o f a  larg e an d divers e populatio n wa s discounte d o r perhap s 
not properl y understood . I t wa s propose d instea d t o weld int o on e 
nation al l thes e differen t ethnic , language , religious , regiona l an d 
functional group s usin g th e Wester n politica l theor y o f individua l 
rights, dutie s an d freedoms . I n tryin g t o make sens e o f thi s concep t 
in th e India n situation , i t wa s fel t tha t som e attemp t shoul d b e mad e 
to redres s th e evil s o f cast e throug h positiv e discrimination . Quota s 
for education , trainin g an d employmen t fo r member s o f th e Schedule d 
Castes were introduced . Th e competitio n fo r thes e place s has  encourage d 
persons t o see k suc h classification , an d ma y hav e a t tha t leve l encouragee d 
the perpetuatio n o f a  syste m tha t th e Constitutio n ha d intende d t o 
out law. 

On th e wide r scal e wha t ha s happene d i s tha t th e nee d fo r th e 
political organisatio n o f group s whic h i s on e aspec t o f a  functionin g 
democracy provide d a  new rol e fo r th e cast e groupings . Cast e associa -
tions hav e sprun g u p throughou t th e country . Wher e thes e represen t th e 
interests o f propertie d classes , the y hav e ha d considerabl e succes s i n 
protecting thei r veste d interests , bee n a  vehicle fo r th e exercis e o f 
patronage i n suc h matter s a s th e securin g o f job s an d contracts , an d 
have provide d socia l service s fo r thei r member s o n a  bigger scal e tha n 
heretofore, with excursion s int o housing , th e provisio n o f school s 
and som e welfar e services . Attentio n t o religiou s an d famil y matter s 
still form s part o f thei r duty , thoug h som e o f th e cast e influenc e 
in famil y matters , particularl y amon g th e highe r castes , has bee n erode d 
by th e existenc e o f th e possibilit y o f bot h economi c an d lega l independenc e 
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from it . Cast e association s o f group s lik e harijan s ten d t o functio n i n 
a much mor e overtl y politica l fashion . Regionall y a s wel l a s nationally , 
the appea l t o cast e interest s i s widespread a t th e tim e o f elections , an d 
there seem s littl e doub t tha t democrac y India n styl e wil l guarante e a 
continuing rol e fo r caste s i n th e country . 

Certainly n o on e wh o ha s see n th e pages o f matrimonia l advertisement s 
that continu e t o appea r i n th e local , regional an d nationa l press , an d rea d 
the account s o f th e annua l betrotha l an d matrimonia l fair s o f som e caste s 
will doub t tha t cast e consideration s continu e t o loo m larg e i n famil y 
matters. Ther e i s plent y o f evidenc e tha t eve n thoug h bot h ar e illegal , 
child marriage s continu e t o tak e plac e an d dowr y i s offere d an d bargaine d 
about i n th e matrimonia l arrangement s o f th e uppe r castes . Clearl y th e 
law an d socia l practic e ar e ou t o f step , an d a s i s usua l i n thi s are a o f 
life, whe n thi s happen s th e la w i s ignored . I n orde r t o understan d wh y 
this situatio n obtain s today , an d i s unlikel y t o chang e muc h i n th e future , 
it i s necessary t o loo k a t th e wa y th e famil y i s expecte d t o functio n an d 
the differen t role s i t fulfil s i n India n society . 

Importance o f th e Famil y 

Tradition ha s assigned th e famil y a  centra l rol e i n bot h religiou s 
and secula r matters . Th e interlinkin g o f thes e i s neatl y expresse d i n 
the Hind u theor y o f th e thre e debt s tha t i f a  man die s withou t payin g h e 
must b e bor n again . Thes e ar e firstly , attentio n t o ritua l an d worship , 
secondly learnin g an d teaching , an d thirdly , foundin g a  famil y an d raisin g 
children. I n his lif e a s a  member o f a  famil y h e pay s thes e debt s b y 
obeying hi s elders , learnin g an d practisin g hi s craft , trad e o r job , 
attending t o al l th e ceremonial s an d ritual s tha t hi s religiou s an d famil y 
duties prescribe , marrying an d havin g childre n especiall y a  son , who i s 
necessary t o ensur e bot h hi s spiritua l wellbein g afte r deat h an d th e 
continuation o f hi s famil y o n earth . Thoug h marriag e an d famil y custom s 
vary widel y al l ove r India , the y d o hav e certai n basi c characteristic s i n 
common. On e i s th e importanc e attache d t o marriage . 

To mos t Hindu s still , marriage i s a  sacramen t an d n o norma l ma n o r 
woman shoul d di e withou t receivin g th e sacrament . Th e importanc e attache d 
to thi s ca n b e see n i n a  practice stil l use d amon g som e caste s o f includin g 
in th e buria l ceremonie s o f a  dead spinste r a  ritua l marriage . Marriag e 
in th e Hind u traditio n i s a n allianc e betwee n families , an d ha s a n economi c 
base. I n spit e o f attempt s b y th e centra l Governmen t t o tr y an d minimis e 
this aspec t o f it , ther e i s stil l th e custo m amon g th e poore r caste s o f th e 
giving o f a  bride price , an d o f givin g dowr y t o th e famil y o f bridegroo m 
among th e highe r castes . Bot h thes e practice s aros e fro m th e dut y o f th e 
family t o provid e fo r th e maintenanc e an d welfar e o f al l it s member s -
the brid e becomin g o n marriag e a  member o f th e bridegroom' s famil y i n 
most area s -  and reflectin g th e differen t economi c circumstance s o f th e 
higher an d lowe r castes . 

Since th e rule s o f inheritanc e depen d upo n marriage , th e legitimac y 
of offsprin g i s a n importan t concern . This , take n wit h th e fac t tha t unti l 
recently, th e expectatio n o f lif e wa s ver y short , dictate d marriag e fo r 
a gir l a t o r abou t th e ag e o f puberty , an d earl y marriag e fo r boys . Whil e 
virginity i s stil l important , th e fac t tha t expectatio n o f lif e fo r bot h 
men an d wome n i s increasing , tha t mor e me n an d wome n ar e bein g educate d 
and tha t mor e me n an d wome n ar e bein g educate d an d tha t ne w opportunitie s 
for employmen t ar e openin g u p fo r both , mean s tha t th e ol d way s ar e bein g 
subjected t o ne w strains , an d change s ar e bein g mad e amongs t thos e group s 
most affected . 

The ke y socia l rol e generall y assigne d t o marriag e b y Indian s i s 
in par t du e t o th e importanc e famil y lif e an d organisatio n ha s necessaril y 
assumed i n a  countr y which , a s wel l a s bein g heavil y populated , ha s alway s 
lacked stron g centra l religious , cultura l o r politica l control . Eve n a t 
the heigh t o f Britis h power , overlordshi p wa s share d wit h th e Portuges e 
and th e French , an d India n ruler s wer e recognise d i n som e o f th e regions . 
Individuals functione d throug h thei r families , an d th e socia l an d economi c 
groups forme d b y lik e familie s i n association , thei r interactio n wit h othe r 
groups bein g formalise d o n tha t basis . Th e join t family , o r th e Hind u 
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undivided famil y a s i t i s mor e formall y an d correctl y known , ca n b e see n 
to b e a  logica l adaptio n t o th e circumstance s o f lif e i n th e India n 
sub-continent. I t i s o f interes t tha t it s patter n o f functionin g ha s bee n 
copied b y othe r religiou s group s livin g alongsid e them , a  measure o f it s 
success i n meeting th e need s o f peopl e livin g i n tha t environment . 

A loo k a t th e developmen t o f th e countr y sinc e Independenc e doe s 
not sugges t tha t fo r a  majority o f person s th e nee d fo r th e protection s 
afforded b y th e join t famil y wil l soo n disappear . Centr e an d State s ar e 
constitutionally locke d i n a  long-runnin g powe r struggle . I n th e socia l 
and economi c sector s th e struggl e i s betwee n th e moder n an d th e traditional . 
Having declare d itsel f a  secula r state , Indi a canno t loo k t o religio n fo r 
unity. T o surviv e on e ha s t o us e th e network s available , an d th e family , 
immediate o r extende d i s stil l on e o f th e mos t importan t o f these . 

The Join t Famil y 

Since som e kin d o f join t famil y arrangemen t i s commo n t o mos t 
groups i n India , i t i s necessar y t o loo k i n som e detai l a t th e wa y th e 
joint famil y i s structure d an d ho w it , i n general , functions . Thi s ha s 
implications fo r th e wa y marriage s ar e made , th e expectation s o f marriag e 
partners an d thei r relationshi p wit h othe r famil y members , how marita l 
breakdowns ar e deal t with , an d th e difficultie s tha t ca n aris e i n makin g 
decisions abou t suc h consequentia l matter s a s th e custod y o f children , 
divorce an d th e maintenanc e o f th e divorce d spouse . Researc h o n th e 
Indian famil y ha s i n recen t year s enjoye d som e vogu e amon g sociologists , 
but i t i s i n th e natur e o f the wor k the y d o tha t thi s tend s t o b e 
restricted t o particula r group s i n various part s o f th e country . Ther e 
is som e measur e o f agreement , however , betwee n the m a s t o th e basi c 
structure o f th e join t family , an d wha t i t take s i n term s o f economic s 
and socia l adjustmen t t o mak e i t viable . 

The actua l compositio n o f a  join t famil y ca n var y quit e a  lo t fro m 
time t o time , but basicall y i t i s forme d aroun d thre e generations . Th e 
crucial lin k i s betwee n father , son s an d thei r wive s an d th e childre n o f 
these. Th e father' s wife , a s mother-in-law , ha s a n importan t rol e t o 
play i n it s functioning . Daughter s belongunti l marriag e an d ma y b e receive d 
back upo n widowhoo d o r divorce , thoug h the y hav e n o clai m t o this . Th e 
father's younge r brother(s ) ma y for m par t o f th e household , i f ther e wa s 
no partitio n whe n thei r fathe r died . 

A join t famil y i s "ordinaril y join t .. . i n estat e .. . i n foo d an d 
workshop...." (Mulla , Hind u Law ) but a s th e case s cite d g o o n t o sho w i t 
can remai n join t i n la w eve n thoug h ther e i s n o estate , o r eve n thoug h 
the separat e familie s whic h compris e i t d o no t ea t o r eve n liv e together , 
or d o no t worshi p together . I f howeve r a  famil y ha s bee n joint , an d ha s 
become separate , i n estate , i t cease s t o b e a  join t family . Whethe r a 
family i s join t o r no t seem s i n th e en d t o b e largel y a  questio n o f fact . 
The senio r mal e membe r i s usuall y hea d o f th e famil y an d manage r o f it s 
property. H e normall y ha s overal l contro l o f incom e an d expenditur e an d 
can spen d th e incom e fo r "famil y purposes" , which ar e th e maintenance , 
education, housin g an d welfar e need s o f famil y members , provisio n fo r 
marriage expense s an d dowr y an d fo r religiou s ceremonie s an d othe r suc h 
necessary matters . Th e directio n an d contro l o f famil y business , wher e 
there i s any , i s ofte n als o i n hi s hands . 

The exten t t o which th e live s o f member s o f a  join t famil y ar e unde r 
the contro l o f th e manage r (karta ) ca n b e inferre d fro m lookin g a t th e 
powers h e ca n exercise . Bot h me n an d wome n brough t u p i n thes e surround -
ings hav e t o b e taugh t value s withou t whic h th e syste m woul d b e unworkable . 
Obedience an d submissio n t o th e wil l o f th e elder s an d th e welfar e o f th e 
family a s a  whole ha s t o com e befor e th e satisfactio n o f individua l 
desires an d plans . Fo r women , th e car e o f th e famil y an d relate d member s 
come first . T o receiv e respec t fro m other s the y shoul d sho w themselve s 
pliable, self-sacrificin g an d obedien t t o th e wil l o f thei r husband s an d 
parents-in-law. I n suc h circumstance s individua l choic e o f marriag e 
partners i s unthinkabl e an d i n practic e unworkable . Marriag e i s regarde d 
as a n allianc e betwee n families , an d a s suc h i s ofte n negotiate d an d 
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undertaken fo r faml y reasons , an d whe n thi s fail s t o wor k ou t fo r economic 
or othe r reasons , coul d b e broke n a t th e directio n o f elders . Bot h me n 
and wome n accep t tha t th e husband' s parent s wil l hav e a  goo d dea l o f 
influence ove r th e arrangement s o f thei r marrie d life , particularly i n 
the earl y years , and thei r expectation s o f happines s ar e ver y low . Girls , 
in particular, wh o becom e member s o f thei r husbands ' familie s o n marriag e 
expect t o hav e t o make considerabl e adjustment s s o a s t o fi t int o thei r 
new family , an d d o no t usuall y resen t th e interferenc e o f relative s an d 
parents i n seekin g solution s t o an y problem s tha t ma y arise . 

In a  countr y tha t ha s n o socia l securit y o r welfar e provision , 
except fo r th e smal l minorit y wh o ar e i n th e uppe r rank s o f th e publi c 
service, o r wh o ca n affor d persona l insurance , th e shelte r tha t th e join t 
family ca n provid e i s o f importance . Fo r women , especially , th e clai m t o 
maintenance an d shelte r i s worth protectin g an d mos t wil l pu t u p wit h a 
lot befor e breakin g awa y fro m it . A s wil l b e see n whe n thi s proble m i s 
looked a t i n more detai l later , divorc e doe s no t alway s offe r a n acceptabl e 
way ou t fo r th e partie s an d familie s involved . Th e pligh t o f youn g widow s 
with smal l childre n ca n b e equall y difficul t o f resolution . I f ther e i s 
seen t o b e a  choice i t i s nearl y alway s betwee n degree s o f hardship . 

Whether i n a  famil y o r not , most youn g peopl e stil l expec t tha t 
their marriage s wil l b e arrange d b y thei r parent s o r relatives . Thi s 
aspect o f marriag e continue s t o attrac t a  lo t o f attentio n fro m socio -
logists an d socia l investigators , an d thei r finding s sho w tha t i n th e 
urban area s parent s ar e showin g themselve s increasingl y incline d t o allo w 
their childre n t o expres s preferenc e amon g thos e presente d a s suitabl e 
mates, bu t thi s i s stil l ver y fa r fro m th e fre e choic e permitte d i n mos t 
western countrie s an d whic h form s th e basi s o f thei r marriag e laws . Th e 
attraction o f wha t th e Wes t ha s t o offe r Indi a i n material things , i n 
education an d i n wider opportunitie s fo r employmen t an d trave l ha s no t 
meant tha t wester n socia l value s an d standard s o f behaviou r hav e bee n 
widely accepted , an d thi s i s particularl y tur e insofa r a s relationship s 
bteween th e sexe s i s concerned . Th e famil y ha s a  grea t dea l o f contro l 
over th e socialisatio n o f the young s o tha t th e basi s fo r arrange d marriag e 
still exists . Bu t i t would b e wron g t o sa y tha t th e sprea d o f education , 
the struggl e fo r an d achievemen t o f Independence , th e sprea d o f th e 
public servic e an d larg e ne w industria l development s ha d bee n withou t 
influence o n th e famil y lif e o f Indians . Physically , famil y member s hav e 
moved ou t o f th e join t famil y an d establishe d home s i n othe r part s o f 
the countr y i n th e cours e o f employment . Bu t thi s ha s no t necessaril y 
meant tha t the y hav e cease d t o shar e i n th e famil y estat e o r ar e excuse d 
from thei r par t i n famil y obligations . Th e passag e o f th e Hind u Gain s 
of Learnin g Ac t i n 193 0 provide d a  way o f tacklin g on e o f th e problem s 
which aros e whe n on e membe r o f a  famil y fel t h e wa s bein g undul y 
penalised becaus e o f hi s greate r earnin g power . H e coul d clai m som e o f 
his wo n earning s fo r himsel f an d stil l shar e i n th e estat e o f th e join t 
family. 

Education, especiall y fo r women , ha s pu t considerabl e strain s 
on th e functionin g o f th e join t family . A s me n becam e mor e educate d 
they tende d t o postpon e marriag e unti l thei r educatio n wa s completed . 
They tende d als o t o plac e som e valu e o n th e educationa l leve l o f th e 
women chose n fo r the m a s brides . Bette r educatio n o f wome n opene d 
avenues o f employmen t fo r them . Whil e thi s coul d b e o f valu e t o thei r 
new families , i t als o mean t tha t the y wer e n o longe r th e ver y young , 
pliable, self-sacrificin g person s tha t th e difficul t adjustmen t t o livin g 
as a  bride i n a  join t famil y required . Studie s o n changin g famil y 
relationships suc h a s thos e b y Jurian , lin k the m wit h economi c developmen t 
as well a s th e ris e i n th e leve l o f education , bu t underlin e th e poin t 
that familie s tie s usuall y remai n stron g eve n whe n ther e i s househol d 
separation. Gupt a suggest s i n his Introductio n t o Famil y an d Socia l 
Change i n Modern India , which h e edited,tha t th e famil y wa s undergoin g 
two type s o f developmen t whic h sounde d antithetica l bu t were . in fac t 
complementary. Th e firs t h e describe d a s nucleation , th e secon d 
extension. Th e firs t resulte d fro m th e wis h o f individual s t o see k 
economic independenc e fro m thei r familie s an d possibly , separat e 
residence. A  number o f factor s coul d lea d t o suc h a  decision, includin g 
a desir e t o pursu e persona l goals , fo r whic h i t migh t b e necessar y t o abando n 
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the traditiona l constraint s o n wome n an d b e fre e t o decid e o n th e 
education o f thei r children . Thi s h e call s "functiona l nucleation " 
rather tha n th e establishmen t o f western-styl e nuclea r household , 
and point s pu t tha t i t ofe n doe s no t lea d t o a  disruption o f famil y ties . 
In fact , famil y obligation s migh t b e mor e willingl y honoure d whe n ther e 
is les s persona l stres s i n dail y living . Th e othe r sid e o f th e establis h 
ment o f thes e smal l unit s i s tha t the y bot h nee d suppor t for m an d exten d 
support to , other suc h unit s i n thei r ki n group . Thi s kin d o f suppor t 
may b e receive d fro m an d giv e t o ki n beyon d tha t o f th e member s o f th e 
joint family . H e conclude s tha t "Industrialisation , considere d t o b e 
a major agen t o f famil y disintegratio n i n th e West , has, i n fact , 
reinforced famil y tie s i n Indi a i n severa l ways. " Ther e i s no guarante e 
of course , tha t thi s wil l continu e t o b e th e cas e a s ne w strain s an d 
pressures emerg e fro m changin g conditions , but ther e seem s littl e reaso n 
to doub t hi s conclusio n tha t ".. . thoug h th e famil y i s changin g i t ma y 
be to o earl y t o sa y tha t i t i s losin g it s functiona l unity" . I f tha t 
is th e situatio n fo r th e foreseeabl e future , i t must affec t plannin g 
for th e effectiv e handlin g o f matrimonia l causes . 

Economic Consideration s 

It ha s bee n pointe d out above tha t t o b e viabl e a  join t famil y 
has t o have a n economi c base . Th e possibl e lon g term effec t o f th e Hind u 
Succession Ac t 195 6 o n th e economi c viabilit y o f th e join t famil y wil l b e 
looked a t later . Bu t i t woul d see m appropriat e her e t o loo k a t on e o f 
its economi c aspect s -  th e situatio n o f wome n i n relatio n t o join t famil y 
property. Normall y al l propert y matter s ar e th e concer n o f th e mal e 
manager. Mal e member s ma y contribut e t o th e famil y estate , but a  femal e 
owning propert y canno t ad d thi s i n he r lifetim e t o th e propert y o f th e 
joint famil y int o whic h sh e ha s married . Sh e canno t b e a  coparcener, a s 
she canno t b y birt h acquir e a n interes t i n join t o r coparcenar y property . 
Only male s enjo y thi s right . Bu t sh e ca n b e a  member o f a  joint famil y 
and clai m t o b e maintained, educated , an d marrie d out . of join t propert y 
assets a s wel l a s succee d t o he r husband' s shar e i n it . Thi s doe s no t 
imply tha t sh e canno t contribut e i n othe r ways . Sh e ma y b e allowe d t o 
work, an d i t seem s usua l i n thes e circumstance s tha t wha t sh e earn s i s 
not her s bu t th e propert y o f th e household . 

Marriage i s on e wa y i n which a  woman ca n contribut e t o th e 
economic resource s o f th e famil y o f whic h sh e become s a  part. Th e matte r 
of dowr y i s a n importan t par t o f th e negotiation s whic h accompan y a n 
arranged marriage . I t i s hard t o conceiv e o f marriag e b y choic e fitti n 
into th e framewor k o f join t famil y functioning . Thoug h th e Dowr y Pro -
hibition Ac t wa s passe d b y th e Centra l Governmen t i n 196 1 i t ha s ha d 
little o r n o effec t o n th e practic e o f offerin g an d acceptin g dowr y a s 
a routin e par t o f marriag e arrangement s amon g th e highe r castes . Ram a 
Mehta writin g i n 197 4 abou t th e result s o f he r researc h o n th e Divorce d 
Hindu Woma n reporte d tha t thos e bein g interviewe d ha d eithe r neve r hear d 
of th e legislatio n o r els e dismisse d i t a s irrelevant . Effectively , 
implementation o f th e Ac t depend s o n initiative s take n b y th e States , 
and fe w hav e show n an y willingnes s t o undertak e thi s thankles s task . 

To wome n th e matte r o f dowr y i s importan t i n a  number o f ways . 
Fathers accep t tha t the y wil l hav e t o provid e a  dowry i f the y wan t thei r 
daughters t o b e married . The y als o accep t tha t i t i s a  parental dut y 
to fin d a  husband an d thereb y a  settle d futur e fo r thei r daughters . 
The amoun t o f dowr y wil l perhap s b e th e crucia l facto r i n findin g he r 
a suitabl e husband , thoug h he r appearanc e an d th e leve l o f he r educatio n 
will als o b e take n int o account . Daughter s accep t tha t onc e the y hav e 
been married , an d th e negotiate d dowr y ha s bee n paid , the y hav e n o mor e 
claim upo n thei r parents . I t i s onl y i n ver y exceptiona l circumstance s 
that a  divorced o r widowe d daughte r wil l b e accepte d bac k int o he r nata l 
family, an d sh e know s tha t sh e canno t clai m suc h consideration . 

The adequac y o f he r dowr y ma y b e quit e -literally a  lif e an d 
death matte r for a  bride. Th e hardship s endure d b y he r i n her ne w famil y 
if he r dowr y i s though t b y the m t o b e les s tha n i t shoul d hav e bee n ar e a 
matter o f commo n plac e knowledge . Ill-treatmen t ca n b e physica l a s wel l 
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as mental , an d ma y b e increase d i f i t i s fel t tha t he r parent s ca n thereb y 
be induce d eithe r t o par t wit h more , o r pa y i n ful l wha t ha d bee n negotia -
ted bu t whic h the y foun d themselve s unabl e t o pay . Th e suicid e rat e o f 
young bride s ha s fo r som e tim e bee n a  matter o f concern , bu t i n recen t 
years ther e ha s bee n publi c protes t abou t th e numbe r o f the m wh o di e b y 
burning i n circumstance s wher e suicid e i s unlikely . Th e majorit y o f thes e 
incidents appea r fro m pres s report s t o hav e tw o thing s i n commo n -  ther e 
have bee n dispute s abou t dowr y an d a  join t famil y i s involved . I n Delh i 
alone betwee n 197 7 an d 198 1 th e annua l rat e o f suc h death s -alleged an d 
reported ha s bee n betwee n thre e an d fou r hundred . I n othe r large r cities , 
there hav e bee n simila r numbers , thoug h prosection s ar e fe w an d fa r 
between an d conviction s ca n b e numbere d i n singl e figures . Clearly , 
there ar e situation s tha t th e Divorc e Ac t doe s no t provid e a  way o f dealin g 
with, .even takin g int o accoun t th e amendmen t o f 197 6 whic h appeare d t o 
offer "easier " divorce . Th e existenc e an d siz e o f th e proble m cast s 
doubts o n th e relevanc y an d effectives s o f th e divorc e laws . I t seem s 
likely tha t th e ver y individua l basi s o f thei r provision s doe s no t fi t 
with th e need s an d circumstance s o f join t famil y living . 

The join t famil y ha s bee n describe d i n som e detai l becaus e 
it appear s fro m lookin g a t a  rang e o f studie s o n th e famil y i n Indi a 
that ther e i s agreemen t tha t i t continue s t o b e a  most importan t 
influence o n th e formatio n o f attitude s abou t famil y living . Thes e 
include th e dutie s an d obligation s tha t attac h t o bein g a  member o f 
family an d patter s o f conduc t betwee n th e generation s an d betwee n th e 
sexes tha t ar e acceptable . I t i s difficul t t o access , usin g censu s 
returns base d upo n number s i n households , ho w man y person s behav e a s 
though the y wer e livin g i n a  join t family . Join t famil y lif e i s no t 
always co-inciden t -  i f indee d i t eve r wa s -  with livin g i n on e house -
hold an d eatin g together . Sociologist s refe r t o join t an d t o 
"supplemented nuclea r families " (Kolenda ) a s separate , no t becaus e the y 
function differentl y s o fa r a s th e wa y famil y member s behav e i s concerned , 
but becaus e i t i s har d t o fin d a  tid y physica l definitio n o f a  join t 
family. 

Insofar a s th e la w relate s t o famil y problem s an d disputes , 
the realit y woul d see m t o b e mor e importan t tha n th e accurac y o f th e 
definition. Eve n th e evidenc e o f th e breakin g o f join t familie s ma y 
mean n o mor e tha n th e formatio n o f ne w ones . I t i s possibl e tha t incom e 
tax return s woul d provid e a  better guid e t o th e existenc e an d persistenc e 
of join t familie s tha n eithe r sociologica l researc h o r censu s data . 

Nuclear Familie s 

The importanc e attache d t o th e join t famil y shoul d no t b e take n 
as denyin g tha t ther e ar e nuclea r familie s i n Indi a an d tha t thei r number s 
are o n th e increase . Westernizatio n i n bot h socia l an d economi c develop -
ment ha s helpe d th e proces s o f modernisatio n an d urbanisation . Wit h 
greater economi c an d geographica l mobility , th e establishmen t o f nuclea r 
families i s made relativel y easy . I t ha s als o bee n helpe d b y a n increas e 
in th e leve l o f educatio n o f men , an d mor e particularl y women , an d th e 
later ag e o f marriag e tha t seem s t o follo w upo n this . I t i s muc h harde r 
for a  well-educated woma n i n he r twentie s t o accep t he r plac e a s a  junio r 
member i n a  famil y tha n i t would b e fo r a  teenage d girl , an d th e stresse s 
she ca n experienc e hav e bee n documente d i n a  number o f sociologica l studies , 
As acces s t o educatio n fo r wome n improves , th e generationa l educatio n ga p 
that develop s betwee n th e member s o f th e grou p tha t benefi t fro m i t an d 
the olde r women , undermine s th e authorit y o f th e mother-in-la w wh o 
occupies suc h a  pivota l rol e i n join t families . Th e resultin g conflict s 
will hav e helpe d alon g th e decisio n t o for m nuclea r households . A s i t 
will b e a  lon g tim e befor e eve n basi c educatio n i s widesprea d amon g 
women, i t ca n b e expecte d tha t th e join t famil y attitude s wil l continu e t o 
be th e dominan t ones . 
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New Pattern s o f Livin g an d Constraint s o n the m 

For peopl e determine d t o leave , or escap e fro m th e join t family , 
there hav e bee n othe r way s besid e forma l partitio n o f propert y b y whic h 
they coul d achiev e this . Fo r example , th e Specia l Marriag e Ac t o f 187 2 
provided a  way. Thoug h thi s wa s passe d ostensibl y t o permi t Hindu s an d 
Christians t o marry legally , i t ha s als o bee n use d b y Hindu s eithe r wher e 
spouses ar e o f differen t caste s o r a s a  way o f declarin g independenc e o f 
the join t family . Marriag e unde r tha t Ac t resulte d i n automati c 
severance o f a  person fro m th e join t family . Th e Specia l Marriag e Ac t o f 
1954 retain s tha t provision . 

A number o f sociologist s (e.g . Srinivas , Mehta) hav e note d 
hat i t i s th e Brahmin s wh o ar e mos t read y t o adop t ne w pattern s o f livin g 
and appea r mos t affecte d b y Wester n ideas . On e o f th e way s i n which th e 
new freedo m fro m th e traditiona l constraint s o f famil y an d cast e begi n 
to sho w themselve s i s i n payin g littl e o r n o attentio n t o structure s fo r 
these group s o n matter s suc h a s mat e selection , marita l behaviou r an d 

the honourin g o f famil y obligations . I n short , clas s consideration s becom e 
more importan t tha n cast e loyalty . Sinc e Brahmin s enjo y th e statu s o f 
the. top socia l grou p i n th e societ y an d thei r pattern s o f behaviou r ar e 
the model fo r th e rest , i t ca n b e expecte d tha t thei r chang e o f attitud e 
will hav e som e influence . Bu t sinc e th e basi s fo r thi s freedo m o f actio n 
is usuall y wealth , inherite d o r derive d fro m professiona l o r commercia l 
success, thei r influenc e i s likel y t o b e ver y limited . The y d o howeve r 
have muc h influenc e i n th e makin g o f legislation , an d thei r interest s 
will b e th e one s t o b e serve d b y it , when, i n th e nam e o f progress , i t 
reaches th e statut e books . Th e divorc e legislatio n i s a  cas e i n point . 
There ha s alway s been , an d stil l is , divorce b y cast e custo m i n som e o f 
the lowe r castes . I t becam e a  mark o f a  high caste , followin g th e 
Brahmin lead , no t t o permi t divorce . No w tha t th e ide a o f divorc e i s 
acceptable t o them , ther e ha s bee n a  lo t o f effor t pu t int o gettin g ver y 
modern divorc e law s spassed in India . I t i s no t clea r tha t thes e wil l 
benefit othe r wome n ver y much , a s fo r man y o f the m resor t t o divorce , 
even i n case s o f dir e necessity , i s onl y possibl e wit h suppor t fro m 
parents an d othe r relatives . I f a  wife belong s t o a  cast e communit y whic h 
frowns upo n a  woman seekin g divorce , sh e canno t expec t th e socia l suppor t 
from the m whic h woul d mak e lif e a s a  singl e woma n bearable . Ther e i s 
therefore considerabl e reluctanc e t o see k divorc e eve n whe n abandone d o r 
turned ou t b y he r husband' s family . Ther e is , however, no t a  matchin g 
reluctance o n th e par t o f th e husban d o r hi s famil y t o see k divorce , fo r 
the socia l consequence s fo r hi m an d fo r the m ar e relativel y negligible . 
Remarriage fo r hi m i s acceptabl e an d eve n desirable . 

How a  divorce d woma n i s t o b e maintained , i n th e absenc e o f 
her ow n resources , i s a  very considerabl e problem . Wher e he r husban d 
is a  member o f a  join t family , th e amoun t an d paymen t o f maintenanc e 
is a  famil y matte r an d way s t o dela y o r avoi d o r avoi d paymen t ar e 
often resorte d to , increasin g th e difficultie s o f a  divorced woman , 
and posin g problem s tha t th e court s ar e ill-equippe d t o solve . 

Also t o be born e i n mind whe n considerin g ho w marita l problem s 
could b e constructivel y deal t wit h i s th e ver y stron g mother-so n ti e 
which seem s t o b e a  fairl y consisten t featur e o f th e India n arrange d 
marriage. Thi s seem s t o b e th e emotiona l featur e whic h mos t affect s th e 
son's marrie d lif e particularl y i n th e earl y years . Mediatio n an d conci -
liation pattern s borrowe d fro m western-typ e famil y counsellin g t o matc h 
western-type legislatio n woul d see m t o b e o f limite d utilit y i n circum -
stances suc h a s these . 

Before lookin g a t th e considerabl e legislativ e change s tha t hav e 
been mad e i n Hind u persona l la w sinc e Independence , i t may b e usefu l t o loo k 
back a t th e socia l an d demographi c informatio n referre d t o abov e an d se e 
what famil y la w problem s ar e likel y i n th e futur e t o com e befor e th e courts . 
In thi s wa y i t will b e possibl e t o mak e som e sor t o f assessmen t a s t o ho w 
well th e law s wil l mee t th e need s o f litigants . 
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Possible future developments 

To recapitulate - a longer expectation of life, an economic 
climate continually changing under the impetus of vigorously pursued 
industrial and commercial development, the growing numbers of educated 
persons, both men and women, and the increase in the number of working 
women, mostly wives - all indicate that there will be growing stress in 
the kind of family described above. Though there seems to be very little 
indication that the majority of women will cease to give marriage a 
central place in their lives and will continue to make strenuous attempts to preserve 
their position as married women, resort to divorce can be expected to grow. 
There is nothing now in the law to prevent an erring husband, or simply 
one desirous of marrying again, from seeking a divorce. That there are now 
less onerous grounds for divorce are likely to mean that in India as 
elsewhere when this happens, the lesser remedies of restitution of 
conjugal rights and judicial separation will be used less and less. As it 
is now they tend to be used as steps on the way to divorce. 

With an increase in divorce, the number of custody and mainten-
ance matters can be expected to grow. Courts have notoriously found such 
matters difficult to deal with, and in the case of maintenance, enforcement 
can be a considerable problem. This suggests the need for mediation, 
reconciliation, and the legislative provisions referring to these will be 
looked at in some detail. It is also likely that there may be need to 
develop rules on the distribution of matrimonial property between spouses 
on the breakup of marriage where the wife has been a wage earner and 
contributed to the purchase of goods. Derrett remarks in "Death of a 
Marriage Law" (128) that in many of the matrimonial causes that come 
before the courts, property problems were the real cause of contention, 
and that not infrequently the husband and wife were pawns in the quarrel 
between their families. It will be seen how appropriately the legislation 
deals with problems of this sort which are unlikely to reduce in number 
so long as the system of arranged marriages continues. 

Legislative Changes to Hindu Personal Law 

The progress, of legislative change to the customary personal 
law of the Hindus can be seen as a response to British influence in India. 
The British decision to administer what they ascertained to be the personal 
law of the Hindus in all matters coming before their courts where this was 
relevant,did not necessarily imply approval of its provisions. Indeed 
the earliest legislative changes to the personal law were an attempt to 
change practices that seemd shocking to them. The Caste Disabilities 
Removal Act of 1850 and the Hindu Widow's Remarriage Act of 1856 were 
examples of this. Further modifications were made by the conferring 
of certain civil rights on native converts to Christianity, and by the 
various enactments relating to property, succession and the guardianship 
of minors. 

The setting up of a judicial system under the authority of 
various Acts of the British Parliament meant not only that the adminis-
tration of the courts followed the English pattern but also the way that 
the laws were interpreted in them. The introduction of the principle 
of stare decisis in reaching decisions when applying Hindu law led 
inescapably to some confusion. Regional variations have always been, and 
still are, a fact of life in India, and it is not surprising that the 
High Courts of the various States reflect this. A mass of case law, 
often contradictory, resulted. So far as Hindus were concerned, then, 
there seemed to be a need to have a coherent system of personal law, one 
that would be applicable to all Hindus without recognising differences 
related to their various religious beliefs and practices. The large 
minority of the population who were Muslims already had such a Code of 
personal 1aw. 

Proposed Codification of Hindu Personal Law 

The whole question of the codification of the Hindu personal 
law was a subject for much argument and debate, many traditionalists being 
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firmly agains t suc h tinkerin g wit h suc h a  venerable syste m o f law . Th e 
movement i n favou r o f i t gaine d som e impetu s fro m th e struggl e fo r inde -
pendence. A n influentia l an d articulat e grou p o f thos e i n tha t struggle , 
in which women' s organisation s playe d a  prominent role , were convince d 
that a  Hind u Cod e whic h gav e som e right s t o women an d eliminate d considera -
tions o f cast e woul d hel p t o sho w th e Britis h tha t Indian s wer e capabl e 
of managing thei r ow n affair s a s a  nation i n th e moder n world . Th e firs t 
start o n th e projec t i n 194 1 cam e t o nothing . I n 194 7 th e Ra u Committe e 
presented a  draf t cod e i n which i t sough t t o embod y th e mos t progressiv e 
elements fro m al l th e variou s school s o f la w throughou t th e country . 
It was intende d t o b e passe d int o la w a s a  whole an d t o b e applicabl e 
to al l Hindus . Ther e wa s neve r an y rea l chanc e o f thi s Bil l bein g 
passed int o law . I n additio n t o thos e wh o oppose d th e whol e project , 
there wa s considerabl e oppositio n t o th e section s o n marriag e an d 
divorce an d som e o f th e proposal s relatin g t o succession . 

The passag e o f th e Hind u Women' s Righ t t o Separat e Maintenanc e 
and Residenc e Ac t o f 194 6 ha d deal t wit h on e seriou s problem . Th e 
Special Marriag e Ac t o f 195 4 gav e t o Hindu s wh o wer e willin g t o us e i t 
a way o f avoidin g som e o f thei r difficultie s ove r marriage , divorc e an d 
succession. Bu t thes e onl y addresse d particula r problems . 

It wa s expecte d tha t th e Hind u Cod e a s a  whole stoo d ver y 
little chanc e o f gettin g throug h Parliament . I t wa s decide d instea d 
to separat e i t int o section s an d brin g these , on e a t a  tim e befor e 
Parliament. Th e Hind u Marriag e Ac t wa s first . I t wa s passe d i n Ma y 
1955, followe d b y th e Hind u Successio n Ac t i n Jun e 1956 , th e Hind u 
Minority an d Guardianshi p Ac t i n Augus t o f th e sam e year , an d th e Hind u 
Adoptions an d Maintenanc e Ac t i n December . Thes e enactment s wil l b e 
looked a t separatel y below . Thes e Act s brough t a  measure o f orde r 
into Hind u persona l la w insofa r a s th e matter s convere d b y the m wer e 
concerned. The y applie d t o al l Hindu s b y religion , t o Buddhists , 
Jains an d Sikh s -  indee d t o an y perso n dominicile d i n al l thos e part s 
of Indi a t o whic h thes e Act s extende d wh o wa s no t " a Muslim , Christian , 
Parsi o r Je w b y religion... " Th e Schedule d Tribe s fel l outsid e thi s 
definition bu t som e hav e fro m tim e t o tim e bee n brough t withi n thei r 
terms. 

Hindu Marriag e Ac t 

This Act , firs t passe d i n 195 5 ha s bee n amende d i n 1956 , 
1964 an d Î976 . I t establishe d th e rul e o f monogamou s marriag e an d 
provided matrimonia l relie f b y wa y o f divorc e fo r Hindu s t o whom dis -
solution o f marriag e b y custo m ha d no t bee n available , an d addin g lesse r 
relief b y wa y o f suit s fo r restrictio n o f conjuga l right s an d judicia l 
separation. Wome n a s wel l a s me n coul d clai m matrimonia l relief , an d 
succeeding amendment s hav e mad e thei r position s nearl y equa l befor e law . 
Since thi s equalit y i s no t reflecte d i n thei r positio n i n societ y no r 
in thei r economi c situation , th e amoun t o f benefi t tha t wome n ge t fro m 
this equalit y i n la w ma y b e questioned . 

Because thi s i s a n Ac t o f th e Centra l Governmen t an d i s 
applicable throughou t mos t o f th e country , i t ha s t o provid e fo r th e 
recognition o f custom s an d usage s whic h ma y b e contrar y t o it s ow n terms . 
Customs an d usage s wil l b e uphel d i f the y ar e certain , no t unreasonabl e 
and no t oppose d t o publi c policy . Also , matters suc h a s providin g fo r 
the registratio n o f Hind u marriage s ar e lef t t o Stat e Government s t o 
handle. Th e State s ar e no t require d t o d o this ; the y "mak e th e rules " 
[sec. 8(1) ] bu t ca n mak e thes e rule s compulsory . Thi s ha s bee n largel y 
ignored b y th e States , an d i n recen t year s ther e hav e bee n othe r initia -
tives b y th e Centra l Governmen t bu t s o fa r withou t positiv e result . 
For Hindu s marrie d otherwis e tha n unde r th e Specia l Marriag e Act , ther e 
is no-easy proo f o f marriage . 

The for m o f marriag e contemplate d b y th e Hind u Marriag e Ac t i s 
clearly ceremonial . A  marriage ma y b e solemnize d i n accordanc e wit h th e 
customary rite s an d ceremonie s o f eithe r part y t o th e marriage . Th e Ac t 
has adopte d th e Englis h distinctio n betwee n voi d an d voidabl e marriage s 
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though th e ground s ar e no t th e same . Bigamy , an d th e partie s bein g 
within th e prohibite d degree s o f relationshi p o r sapindashi p (i f no t 
allowed b y custom ) will mak e a  marriage void , lac k o f capacit y b y reaso n 
of ag e doe s no t hav e thi s effect . Ther e hav e fro m tim e t o tim e bee n 
Acts passe d wit h th e ai m o f revisin g upwar d th e ag e o f marriage . The : 

latest i n 197 8 raise d th e ag e o f marriag e fo r girl s fro m 1 5 t o 1 8 years, 
for boy s fro m 1 8 t o 21 . I t howeve r stoppe d shor t o f makin g marriag e 
entered int o b y person s unde r thos e age s void . Ther e i s relie f afforde d 
to a  woman whos e marriag e wa s solemnize d befor e th e ag e o f fifteen . Sh e 
may presen t a  petition fo r divorc e i f sh e ca n sho w tha t sh e repudiate d 
the marriag e afte r sh e attaine d th e ag e o f fiftee n an d befor e sh e 
became eighteen . Th e possibilit y o f thi s relie f bein g widel y use d 
appears remote . 

Marriages wher e on e a t leas t o f th e partie s ha s bee n incapabl e 
of givin g vali d consent , o r wher e consen t ha s bee n obtained , eithe r fro m 
the part y o r fro m a  guardia n wher e suc h consen t i s necessary , b y forc e 
or fraud , ar e voidabl e an d ca n b e ende d b y a  decree o f nullity . Th e 
incapacity allege d ha s t o b e eithe r unsoundnes s o f mind , o r menta l 
disorder s o grea t a s t o make th e part y unfi t fo r marriag e an d th e pro -
creation o f children , o r th e existenc e o f recurren t attack s o f insanit y 
or epilepsy . Th e frau d tha t mus t b e allege d i n orde r t o avoi d th e 
marriage has ' been spelle d ou t i n th e lates t amendment . I t mus t b e a 
fraud "a s t o th e natur e o f th e ceremon y o r a s t o an y materia l fac t o r 
circumstance concernin g th e respondent" , a  claus e wid e enoug h t o provid e 
some necessar y protectio n fo r thos e whos e marriage s ar e arrange d wit h 
parties whos e circumstance s ma y b e difficul t t o ascertain . No-consumma -
tion du e t o impotenc e an d th e pregnanc y o f th e wif e b y som e othe r perso n 
than th e husban d a t th e tim e o f th e marriage , unknow n t o hi m als o mak e a 
marriage voidable . I n al l th e circumstance s liste d above , th e marriag e 
will b e treate d a s vali d unles s step s ar e take n t o en d it . Wher e forc e 
or frau d i s alleged , th e petitio n wil l hav e t o b e mad e withi n on e yea r 
of it s cessatio n o r discovery . Wher e pregnanc y othe r tha n b y a  spous e 
is alleged , th e petitio n mus t b e mad e withi n on e yea r o f th e dat e o f 
the marriage , an d ther e mus t hav e bee n n o marita l intercours e wit h th e 
consent o f th e petitione r afte r th e discover y too k place . 

Restitution o f Conjuga l Right s 

The amendin g Ac t o f 197 6 ha s retaine d th e matrimonia l relie f 
of restitutio n o f conjuga l right s bu t ha s substantiall y change d it s 
nature an d effect . Th e ground s fo r applicatio n fo r suc h relie f ar e n o 
longer essentiall y th e sam e a s thos e fo r divorce . Th e sol e groun d no w 
is tha t a  spous e "has , without reasonabl e excuse , withdrawn fro m th e 
society o f th e other... " Th e burde n o f proo f o f th e reasonablne s s of 
the withdrawa l lie s o n th e perso n wh o left . I f th e cour t i s satisfie d 
of th e trut h o f th e matter s allege d i n th e petition , i t may , i f ther e i s 
no lega l reaso n whic h prohibit s it , gran t a  decre e o f restitutio n o f 
conjugal rights . Resor t t o thi s remed y i n additio n t o making i t possibl e 
for a  wife t o obtai n a n orde r fo r maintenanc e fro m he r husband , no w leave s 
the doo r wid e ope n t o a n actio n fo r divorce . I f ther e ha s bee n n o 
resumption o f cohabitatio n fo r a  period o f on e yea r afte r th e marriag e o f 
the decree , eithe r part y ma y appl y fo r a  divorce . Previously , onl y th e 
party wh o ha d successfull y applie d fo r restitutio n coul d su e fo r divorce , 
but thi s i s n o longe r so . A  wife wh o onl y want s t o b e maintaine d an d 
does no t wan t a  divorce woul d b e wel l advise d no t t o us e th e remed y o f 
an applicatio n fo r restitutio n o f conjuga l rights . 

Judicial Separatio n 

The ground s fo r a n applicatio n fo r judicia l separatio n ar e no w 
the sam e a s thos e fo r divorc e fo r cause . But , unlike a  decree o f divorce , 
judicial separatio n i s no t final , an d a  court may , o n applicatio n o f eithe r 
party, rescin d th e decre e i f i t consider s i t jus t an d reasonabl e t o d o so . 
Judicial separatio n i s als o a  remed y tha t ca n b e use d a t th e optio n o f th e 
court i n certai n case s wher e a  decree o f divorc e i s applie d fo r bu t 
denied. I t ma y no t howeve r b e use d whe n th e groun d o f th e applicatio n i s 
that th e responden t ha s cease d t o b e a  Hind u b y conversio n t o anothe r 
religion, o r ha s renounce d th e worl d b y enterin g an y religiou s orde r o r 
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has no t bee n hear d o f a s bein g aliv e fo r a  period o f seve n years . I n non e 
of thos e circumstance s woul d i t b e possibl e t o kee p a  Hind u marriag e alive . 
The passag e o f a  year afte r a  decre e withou t resumptio n o f cohabitatio n 
would, a s i n th e cas e o f a  decree o f restitutio n o f conjuga l rights , leav e 
it ope n t o eithe r part y t o appl y fo r a  divorce . I t i s no t clea r whethe r 
this applie s eve n whe n th e decre e wa s mad e a t th e optio n o f th e cour t 
when divorc e ha d bee n applie d for . Th e Ac t certainl y contain s n o 
restriction t o thi s effect . 

Divorce 

The Hind u Marriag e Ac t retain s th e principl e o f matrimonia l 
fault a s a  groun d fo r a  decre e o f divorc e thoug h i t no w als o provide s fo r 
divorce b y mutua l consent . Adultery , no w define d a s "voluntar y sexua l 
intercourse wit h an y perso n othe r tha n hi s o r he r spouse " without th e 
addition o f havin g t o prov e tha t th e offende r wa s "livin g i n adultery" , 
cruelty, desertio n fo r tw o year s o r more , mental disorde r suc h "tha t th e 
petitioner canno t reasonabl y b e expecte d t o liv e wit h th e respondent" , 
suffering fro m a  virulent incurabl e for m o f lepros y o r fro m venerea l 
disease i n a  communicabl e for m ar e al l goo d ground s fo r divorce . I n 
addition, ther e ar e religiou s reason s tha t ar e recognise d a s acceptabl e 
grounds. Thes e ar e ceasin g t o b e a  Hindu b y conversio n t o anothe r 
religion. Th e Hind u religio n i s here take n i n th e wides t sens e t o includ e 
Sikhism, Buddhis m an d Jainis m a s wel l a s a  variety o f othe r sects . I n 
effect, i t means tha t becomin g a  Jew, Christian , Parse e o r Musli m wil l 
provide one' s partne r wit h goo d ground s fo r a n applicatio n fo r divorce . 
Renunciation o f th e worl d b y entr y t o a  religiou s orde r wil l hav e th e sam e 
effect. A  decre e ca n als o b e aske d fo r o n th e groun d o f presumptio n o f 
death afte r a  seve n yea r absenc e withou t bein g hear d of . 

Even thoug h matrimonia l relie f fo r caus e remain s a n importan t 
part o f th e Hind u Marriag e Act , th e amendment s o f 197 6 hav e introduce d 
far mor e libera l provision s fo r applyin g fo r a  divorce. Th e failur e t o 
resume cohabitatio n fo r a t leas t a  year afte r th e passag e o f decree s o f 
restitution o f conjuga l right s o r o f judicia l separatio n leavin g i t ope n 
for eithe r part y t o su e fo r divorc e ha s alread y bee n referre d to . Ther e 
is als o no w provisio n fo r a n applicatio n fo r divorc e t o b e mad e b y bot h 
parties togethe r o n th e groun d tha t the y hav e bee n livin g separatel y fo r 
a perio d o f a  year o r more , tha t the y hav e no t bee n abl e t o liv e togethe r 
and tha t the y hav e "mutuall y agreed " tha t th e marriag e shoul d b e dissolved . 
There ha s i n thes e circumstance s t o b e a  six-mont h dela y befor e th e 
petition ca n b e heard . N o motion fo r th e hearin g o f th e matte r ca n b e mad e 
if more tha n eightee n month s ha s elapse d sinc e th e initia l petitio n b y 
the parties ; the y woul d hav e t o begi n th e proceeding s al l ove r again . 

When a  petition fo r divorc e i s b y mutua l consen t th e court , 
in additio n t o listenin g t o th e partie s ma y als o mak e suc h inquir y a s i t 
thinks fi t befor e decidin g th e matter . Thi s woul d giv e the m th e oppor -
tunity t o determin e whethe r pressur e ha s bee n brough t o n eithe r o r bot h o f 
the partie s t o see k a  divorce. On e o f th e matter s tha t th e cour t ma y 
inquire abou t i s whethe r o r no t a  marriage ha d bee n solemnized . Th e 
wording o f th e sectio n make s i t obligator y o n th e court , onc e i t i s 
satisfied tha t ther e ha s bee n a  marriage an d tha t th e matter s containe d 
in th e petitio n ar e true , t o dissolv e th e marriage . Sinc e th e petitio n 
will hav e bee n jointl y presented , ther e i s n o nee d t o wai t fo r tim e fo r 
an appea l t o elapse , s o tha t th e decre e take s effec t fro m th e dat e i t 
is made. I t i s tru e tha t i n this , a s i n othe r matter s unde r th e Ac t 
except i n th e case s wher e menta l disorder , physica l illnesse s o r religiou s 
reasons ar e alleged , tha t th e cour t ha s th e dut y t o "mak e ever y endeavou r 
to brin g abou t a  reconciliatio n betwee n th e parties " -  (sec . 23(2)) . 
Such attempt s a t reconcilatio n ma y b e mad e whethe r th e partie s desir e i t 
it o r not , i f th e cour t think s i t jus t an d prope r tha t th e attemp t shoul d 
b e made. 
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In orde r t o allo w thi s t o b e done , th e matte r ma y b e adjourne d 
for u p t o fiftee n days , fo r a  person nominate d eithe r b y th e partie s o r 
by th e cour t t o attemp t reconciliatio n an d repor t t o th e cour t whethe r 
or no t th e attemp t wa s successful . Thi s woul d appea r a  very reasonabl e 
provision i f th e reconciliatio n t o b e attempte d wer e betwee n th e husban d 
and wif e alone . Sinc e i n th e larg e majorit y o f case s th e marriage s wil l 
have bee n arranged , an d particularl y i f divorc e i s sough t i n th e earl y 
years o f marriage , i t would see m tha t mediatio n woul d hav e t o h e betwee n 
families a s much , i f no t more , tha n betwee n spouses . A s Derret t point s 
out i n his "Deat h o f a  Marriage Law " th e disput e i s more ofte n abou t 
property tha n whethe r th e coupl e ca n ge t alon g wit h eac h other . I t 
would see m tha t an y perso n o r agenc y attemptin g reconciliatio n shoul d b e 
equipped t o dea l wit h thi s aspec t o f th e problem , an d tha t familie s a s 
well a s partie s shoul d b e necessaril y include d i n an y rea l attemp t a t 
reconciliation. Eve n conciliation , wher e maintenanc e an d propert y matter s 
may hav e t o b e decide d o n th e breaku p o f a  marriage, shoul d involv e famil y 
members a s wel l a s spouses . 

One o f th e way s th e bia s o f court s i n favou r o f marriag e ha s 
been expresse d i s i n it s unwillingnes s t o entertai n a  plea fo r divorc e 
until a  period o f time , usuall y thre e years , has elapse d sinc e it s 
solemnization. Thi s perio d ha s no w bee n reduce d t o on e year , thoug h th e 
mitigating circumstance s o f exceptiona l hardshi p an d exceptiona l depravit y 
are stil l allowe d t o suppor t a  ple a fo r a  hearing withi n th e period . I n 
general, th e tenou r o f th e Ac t seem s t o b e tha t a  year i s enoug h t o 
determine whethe r o r no t a  marriage ha s broke n down , an d tha t justic e 
lies i n obtainin g a  relativel y speed y determinatio n o f th e matter . Th e 
target se t i n Sec . 21B(2 ) i s si x month s fro m th e dat e o f th e servic e o f 
notice o f th e petitio n o n th e responden t fo r determinin g th e issue ; fo r 
appeal, th e conclusio n shoul d b e withi n thre e months . I f thi s sor t o f 
timetable coul d b e kep t to , i t would preven t th e acknowledge d scanda l o f 
hearings artificall y prolonge d i n orde r t o avoi d th e paymen t o f maintenanc e 
or th e retur n o f propert y unjustl y retained . Th e settlin g o f tim e limit s 
pinpoints th e responsibilit y o f th e cour t t o preven t thi s sor t o f thin g 
happening. 

Prolonging hearing s i s a  way o f bringin g pressur e t o bea r o n 
the economicall y weake r part y i n a  marital dispute . Lega l ai d i s no t 
available i n suc h cases . Th e wa y i n which th e Ac t addresse s wha t must , 
in th e natur e o f th e wa y familie s organis e thei r finances , be a  fairl y 
usual problem , i s b y givin g th e cour t th e powe r t o orde r th e part y wit h 
the means , either husban d o r wife , t o pa y t o th e othe r th e expense s o f 
the proceedin g an d monthl y maintenanc e durin g th e proceeding . I t i s a 
method o f proceedin g which , give n th e acrimoniou s natur e o f mos t 
matrimonial dispute s whic h hav e reache d th e stag e o f cour t action , mus t 
be most difficul t o t enforce . 

Maintenance 

The righ t o f a  Hind u wif e t o b e maintaine d durin g he r lifetim e 
by he r husban d ha s alway s bee n a n importan t principl e o f Hind u persona l 
law. Th e passag e o f th e Hind u Marrie d Women' s Righ t t o Separat e 
Residence an d Maintenanc e i n 194 6 gav e statutor y recognitio n t o th e 
practice o f upholdin g he r righ t t o b e maintaine d eve n thoug h sh e wa s 
not livin g wit h he r husban d i f sh e coul d sho w tha t sh e ha d goo d justifi -
cation fo r leaving . Thi s righ t t o maintenance ha s bee n reaffirme d b y 
the Hind u Adoption s an d Maintenanc e Ac t 1956 . I n spit e o f a n increas e 
in exposur e t o educatio n an d entr y i n growin g number s int o employmen t 
outside th e home , th e economi c stat e o f th e marrie d woma n ha s no t change d 
enough t o lesse n th e importanc e o f th e righ t t o b e maintaine d b y he r 
husband, o r i n join t families , by he r husband' s family . 



It i s interestin g t o observ e tha t on e o f th e ground s fo r divorc e 
limited t o wive s concern s maintenance . Th e Cod e o f Crimina l Procedur e 
(sec. 125 ) and th e Hind u Adoption s an d Maintenanc e Ac t (sec.18 ) both provid e 
ways i n which a  wife livin g apar t fro m he r husban d fo r caus e ca n b e 
awarded maintenanc e t o b e pai d b y him . I f th e spouse s have no t resume d 
cohabitation sinc e th e awar d o f maintenanc e t o he r afte r a  year o r more , 
the wif e ma y presen t a  petition fo r dissolutio n o f th e marriage . I t i s 
not mad e clea r whethe r a  wife ma y exercis e he r righ t eve n i f maintenanc e 
is pai d thoug h ther e i s n o resumptio n o f cohabitation . Divorc e o f cours e 
would enabl e he r t o appl y fo r permanen t maintenanc e whic h coul d b e 
available eithe r a s a  gros s su m o r a s a  monthly o r periodica l paymen t fo r 
her lifetim e o r unti l remarriag e -  likel y t o b e a  much mor e satisfactor y 
arrangement, especiall y a s paymen t ma y b e secured , i f necessary , b y a 
charge o n th e immovabl e propert y o f th e respondent . 

Except fo r thi s on e acknowledgemen t o f th e possibl e financia l 
status o f a  wife involve d i n matrimonial problems , the - Hindu Marriag e Ac t 
treats wif e an d husban d alik e i n requirin g th e part y wit h mean s t o suppor t 
the othe r durin g th e hearings , pa y th e expense s incurre d fo r th e hearin g 
and provid e fo r thei r maintenanc e afte r dissolution . Th e cour t ha s wid e 
discretion i n fixin g th e amount s t o b e pai d an d wil l tak e al l th e cir -
cumstances o f th e cas e int o account , includin g th e mean s o f th e partie s 
and thei r conduct . I t i s interestin g t o observ e tha t fo r bot h partie s 
sexual misconduc t ma y b e pleade d b y th e othe r i n suppor t o f a n applicatio n 
to vary, modif y o r rescin d a n orde r t o pa y maintenance . I t i s n o longe r 
only th e woma n wh o mus t behav e circumspectly . 

Custody 

During th e hearin g o r afte r th e resolutio n o f an y proceedin g 
under th e Hind u Marriag e Act , th e cour t ma y mak e order s concernin g th e 
custody, maintenanc e an d educatio n o f mino r children . Sinc e th e Ac t doe s 
not provid e an y guidanc e o n th e wa y custod y matter s shoul d b e deal t with , 
except t o sa y tha t weigh t shoul d b e give n t o th e wishe s o f th e childre n 
where thi s i s possible , th e provision s o f th e Hind u Minorit y an d Guardian -
ship Ac t relatin g t o custod y mus t b e take n t o apply . Sectio n 6  of tha t 
act affirm s th e lon g recognise d principl e tha t th e fathe r i s th e natura l 
guardian o f a  so n an d unmarrie d daughter . I f th e chil d i s unde r fiv e 
years th e custod y i s normally wit h th e mothe r -  which i n effec t onl y 
really mean s tha t sh e exercise s guardianshi p ove r th e youn g child . I f 
for som e reaso n th e fathe r doe s no t hav e custody , the n i t passe s t o th e 
mother. Bu t Sectio n 1 3 o f th e Ac t make s i t clea r tha t regardles s o f 
claims t o custody , th e welfar e o f th e mino r is th e paramoun t considera -
tion determinin g th e appointmen t o f a  guardianship . 

The Hind u Minorit y an d Guardianshi p Ac t als o make s i t clea r tha t 
for a  gir l a t least , marriage doe s not , a s i t generall y doe s i n othe r 
countries, confe r th e statu s o f adulthoo d upo n her . He r husban d become s 
the guardia n o f a  married mino r girl . 
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Property 

The powe r o f th e cour t t o mak e decree s ancillar y t o 
matrimonial cause s relatin g t o propert y i s limite d t o propert y "presented , 
at o r abou t th e tim e o f marriage , whic h ma y belo w jointl y t o bot h th e 
husband an d th e wife " (sec . 2 7 ) . I t i s clea r tha t th e wif e i s no t 
regarded a s havin g a  shar e i n an y propert y acquire d durin g th e marriag e 
jointly use d b y them . He r contributio n b y wa y o f th e runnin g o f th e 
household an d th e car e o f it s member s coul d b e see n t o entitl e he r t o a 
claim fo r maintenance , bu t i t wil l b e mor e difficul t t o exclud e he r 
from a  shar e i n th e good s acquire d durin g marriag e i f sh e i s gainfull y 
employed an d ha s contribute d t o th e purchase s o f good s an d property . 
In th e divisio n o f marriag e gift s betwee n th e parties , th e cour t h a s , 
as elsewher e i n th e Marriag e Act , wid e discretion . Suc h divisio n ma y 
be mad e a s i s deeme d "jus t an d proper" . 

The fac t tha t court s dealin g wit h matrimonia l case s hav e 
no jurisdictio n t o dea l wit h th e propert y right s o f th e partie s o r t o 
direct th e disposa l o f an y propert y owne d b y the m mus t mak e i t difficul t 
to arriv e a t a  jus t solutio n o f th e proble m o f th e amoun t o f maintenanc e 
to b e awarded . Al l tha t ca n b e don e i s t o orde r i t t o b e secure d b y a 
charge o n immovabl e property . 

Hindu Successio n Ac t 

Though purportin g t o dea l onl y wit h succession , thi s Ac t 
affects a  numbe r o f othe r area s o f persona l law . I n particular , th e 
increase i n th e propert y right s o f women , an d ne w right s t o alienat e b y 
will a  shar e i n a  co-parcenar y hav e ha d a  marke d effec t o n th e join t 
family. 
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The Ac t provide s fo r al l Hindu s a  uniform an d comprehensiv e 
system o f inheritence . I n effec t i t abolishe s th e differenc e betwee n th e 
two mai n system s o f law , th e Mitakshar a an d Dayabhaga , preferrin g th e 
rules o f th e latte r t o tha t o f th e former . Al l propert y o f a  male Hindu , 
whether separat e o r a n interes t i n join t famil y propert y ma y b e th e subjec t 
of a  gift , devise d b y will , o r pas s t o hi s heir s o n a n intestacy . Th e lav ; 
provides tha t i n successio n ther e shal l b e equitabl e distributio n betwee n 
male an d femal e heirs . Thi s ha s furthe r improve d th e right s o f wome n t o 
property whic h ha d earlie r bee n establishe d b y th e Hind u Women' s Right s t o 
Property Ac t o f 1937 . Thi s Ac t ha d establishe d wha t wa s know n a s a  Hind u 
woman's estate , limite d t o he r life , i n a  shar e equa l t o a  son' s i n he r 
deceased husband' s separat e property , an d he r husband' s shar e i n join t 
family propert y a s a t th e tim e o f hi s death , where th e Mitakshar a rule s 
applied. Wher e th e Dayabhag a rule s applied , th e widow' s shar e wa s th e 
same a s a  son' s i n al l he r decease d husband' s property , separat e o r joint . 
This woman' s estat e wa s enlarge d b y th e Hind u Successio n Ac t t o ful l 
ownership withou t an y distinctio n mad e betwee n separat e an d join t 
property. Thi s di d no t mea n tha t upo n he r husband' s deat h sh e coul d tak e 
his plac e a s co-parcener , bu t i t di d mea n tha t sh e coul d as k fo r partition . 
This place d he r i n a  much stronge r positio n s o fa r a s ownershi p o f 
property wa s concerned , an d woul d clearl y affec t he r clai m t o b e maintaine d 
by he r husband' s family . Wher e th e propert y wa s enoug h tha t sh e coul d 
maintain herself , ther e woul d b e n o problem , wher e i t wa s not , ther e 
clearly coul d b e considerabl e problem s i f sh e insiste d upo n ownershi p 
rights. 

Also partitio n ca n ten d t o weake n th e economi c bas e o f th e join t 
family, an d understandabl y ther e wa s considerabl e argumen t abou t whethe r 
agricultural propert y shoul d o r shoul d no t b e exempte d fro m th e provision s 
of th e Hind u Successio n Act . Som e State s hav e legislate d fo r thei r 
inclusion, othe r fo r thei r exclusion . Wher e immovabl e asset s suc h a s 
agricultural propert y ar e include d i n a n estate , a  femal e hei r ma y fin d 
it more pruden t no t t o insis t o n gettin g a  shar e equa l t o he r brother s an d 
thereby forfeitin g an y clai m t o thei r hel p o r suppor t i n th e future . Th e 
practical disadvantage s ma y outweig h th e valu e o f th e lega l right . 



With th e enlargemen t o f women' s propert y right s ha s com e change s 
in th e devolutio n o f thei r estates . Th e Ac t abolishe s al l th e complicate d 
rules relatin g t o th e devolutio n o f woman' s propert y -  stridhan a -  upo n 
her death . A s sh e coul d mak e n o wili , al l he r propert y followe d rule s 
which depende d upo n he r statu s a t deat h an d th e sourc e o f th e propert y sh e 
had acquired. . Th e Hind u Successio n Ac t confer s upo n he r th e righ t t o mak e 
a wil l an d i n thi s wa y dispos e o f al l propert y o f whic h sh e i s ful l owner . 
Upon intestacy , th e Ac t lay s dow n rule s fo r successio n t o he r property , bu t 
keeping th e distinctio n betwee n propert y inherite d fro m he r mothe r an d 
father, an d propert y inherite d fro m he r husban d an d father-in-law . 

It i s clea r tha t i n Hind u la w th e righ t t o ow n propert y an d th e 
duty t o maintai n dependant s ar e see n a s complementary . A  Hindu woma n i s 
now liable , unde r th e Hind u Adoptio n an d Maintenanc e Ac t (se c 20 ) t o 
maintain he r legitimat e o r illegitimat e mino r childre n an d he r age d o r 
infirm parents . Sh e ma y als o b e liabl e t o pa y maintenanc e t o a  divorce d 
husband i f sh e i s th e part y wit h means , as wa s pointe d ou t above . 

The liabilit y t o maintain member s o f a  join t famil y ou t o f join t 
family propert y ha s bee n preserved , eve n i f i n a  rathe r limite d form . 
Though a  co-parcene r ha s th e righ t t o wil l awa y hi s portion , thi s disposi -
tion i s subjec t t o th e right s t o clai m maintenanc e o f thos e wh o ca n b e show n 
to be dependants . Indee d th e Hind u Adoption s an d Maintenanc e Ac t provide s 
that wher e a  dependan t ha s no t receive d a  shar e o f th e estat e o f th e 
deceased, whethe r b y wil l o r upo n intestacy , th e dependan t i s entitle d t o 
maintenance fro m thos e t o who m th e estat e passed . Thi s genera l principl e 
applies whethe r th e decease d i s male o r female . Throughou t th e legislatio n 
passed i n th e 1950' s ther e ha s bee n a n attemp t t o balanc e ne w right s an d 
old claims , eve n thoug h i t seem s tha t i n th e lon g ru n th e ne w right s wil l 
be destructiv e o f th e ol d claim s b y makin g the m les s importan t tha n the y 
once wer e an d mor e difficul t t o enforce . 

Conversion t o anothe r religio n an d los s o f cast e wer e a t on e tim e 
grounds fo r th e forfeitur e o f propert y an d resulte d als o i n exclusio n fro m 
inheritance. Th e Cast e Disabilitie s Remova l Ac t o f 185 0 change d thi s 
situation, bu t successio n t o th e propert y o f th e converte d perso n followe d 
the persona l la w o f th e religiou s grou p tha t h e joined . Thi s rul e ha s bee n 
retained b y th e Hind u Successio n Act . A descendan t o f a  person converte d 
from Hinduis m t o anothe r religio n i s disqualifie d fro m inheritin g th e 
property o f an y o f thei r Hind u relative s unles s a t th e tim e whe n the y shoul d 
succeed the y ar e themselve s Hindus . Childre n bor n t o th e conver t befor e 
conversion ar e unaffecte d b y th e rule . I n th e nominall y secula r countr y 
of Indi a conversio n t o anothe r religio n ha s far-reachin g lega l consequences , 
not onl y fo r th e conver t bu t fo r famil y member s an d descendants . 

Hindu Adoption s an d Maintenanc e Ac t 195 6 

Maintenance 

References hav e alread y bee n mad e t o thos e provision s o f thi s Ac t 
which refe r t o th e claim s o f wive s an d o f dependant s t o b e maintained . Th e 
purpose o f th e Ac t i s state d a s bot h codifyin g an d amendin g th e la w i n 
these areas . Th e dut y o f th e Hind u mal e t o maintai n hi s wife , children , 
parents an d othe r dependant s ha s lon g bee n a  central par t o f Hind u persona l 
law. Thi s Ac t reaffirm s an d spell s ou t thi s dut y i n detail , an d add s t o i t 
the dut y o f a  Hind u woma n t o maintai n he r childre n an d elderl y parents . A s 
in th e othe r Act s referre d to , Hindu mean s ever y perso n wh o i s not a  Parsi, 
Muslim, Je w o r Christian , o r an y membe r o f a  Schedule d Trib e exclude d fro m 
its operation . 

A Hind u wif e i s entitle d t o b e maintaine d b y he r husban d durin g he r 
lifetime. Normall y thi s entitlemen t i s dependen t upo n cohabitation . Ther e 
are howeve r certai n circumstance s i n which sh e i s entitle d t o liv e separa -
tely withou t forfeitin g he r clai m t o maintenance , I f h e desert s he r withou t 
reasonable cause , wilfully neglect s he r o r treat s he r wit h suc h cruelt y a s 
to make he r fea r injur y t o hersel f i f sh e remains- , thes e wil l b e goo d 
grounds fo r separat e residence . Th e sam e i s tru e i f h e suffer s fro m a 
virulent for m o f leprosy . Bigam y o r the.keepin g o f a  concubin e b y he r 
husband, whethe r a t hom e o r elsewher e wil l justif y he r livin g separately , 
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she must remai n chast e an d mus t remai n a  Hind u b y religion . I t will b e 
observed tha t thes e ground s woul d entitl e he r t o othe r matrimonia l 
relief, suc h a s judicia l separatio n o r divorce , bu t sh e ma y choos e thi s 
lesser alternativ e withou t forfeitin g th e righ t t o procee d late r t o mak e 
application fo r divorce . A s wa s pointe d ou t above , a n orde r agains t he r 
husband fo r maintenanc e whic h di d no t resul t i n a  resumptio n o f cohabi -
tation a  year o r mor e after , would leav e he r fre e t o see k a  divorce . 

A wife's clai m agains t he r husban d fo r maintenanc e i s a  persona l 
one, arisin g ou t o f th e relationshi p betwee n them , an d subsist s whethe r 
or no t h e ha s an y propert y ou t o f whic h i t ca n b e satisfied . I f h e 
dies befor e her , sh e ha s a  clai m fo r maintenanc e agains t he r father-in -
law. Bu t thi s clai m i s no t absolute . I t ca n onl y b e sustaine d i f sh e 
is unabl e t o maintain hersel f ou t o f he r ow n earning s o r property , o r 
is unable t o obtai n maintenanc e fro m th e estate s o f he r decease d husban d 
or decease d parent s o r fro m he r children . I n addition , he r clai m agains t 
her father-in-la w i s onl y enforceabl e i f h e ha s i n hi s possessio n 
coparcenary propert y ou t o f whic h sh e ha s not , o n th e deat h o f he r husband , 
obtained an y share . He r ne w right s o f inheritanc e t o a  shar e o f bot h 
her husband' s an d he r parents ' propert y ha s muc h reduce d he r clai m t o b e 
maintained b y th e famil y o f he r husban d durin g he r lifetim e o r unti l sh e 
remarried. Thi s mus t hav e introduce d int o th e live s o f man y widow s a 
considerable degre e o f economi c insecurity . 

Both mothe r an d fathe r hav e th e dut y t o maintai n thei r children , 
whether legitimat e o r illegitimat e s o lon g a s the y ar e minors . A n 
unmarried daughte r ha s th e righ t t o b e maintained , eve n thoug h sh e i s n o 
longer a  minor, unles s sh e ha s th e mean s t o maintain hersel f ou t o f he r 
own earning s o r property . I n her cas e maintenanc e include s "th e 
reasonable expense s o f an d inciden t t o he r marriage " (se c 3(b)(2)) . Bot h 
men an d wome n hav e th e obligatio n t o maintai n thei r age d o r infir m 
parents i f the y ar e unabl e t o maintai n themselve s ou t o f thei r ow n 
earnings o r property . A  childles s stepmothe r i s include d amon g suc h 
parents. 

In additio n t o thos e referre d t o above , th e lis t o f dependant s wh o 
may clai m maintenanc e fro m th e estat e o f a  decease d Hind u mal e includ e 
the so n an d daughte r of . a so n wh o ha s died , wher e thes e mino r childre n 
are unabl e t o ge t maintenanc e fro m th e propert y o f eithe r thei r fathe r 
or mother . Als o include d i s a  widowed daughte r wh o i s unabl e t o obtai n 
maintenance fro m eithe r th e estat e o f he r husband , fro m he r so n o r 
daughter o r fro m he r father-in-law . Th e wido w o f a  so n o r o f a  grandson , 
as lon g a s sh e doe s no t remarry , provide d sh e i s no t abl e t o obtai n 
maintenance fro m he r husband' s estate , fro m he r childre n o r otherwise , 
an illegitimat e so n s o lon g a s h e i s a  minor, an d a n illegitimat e daughte r 
so lon g a s sh e remain s unmarrie d ar e dependant s wh o ca n clai m maintenanc e 
from th e estate s o f bot h thei r decease d parents . Th e clai m t o b e main -
tained ca n onl y b e sustaine d i f th e dependan t ha s no t receive d an y share , 
whether b y wil l o r b y intestat e succession , i n th e estat e o f th e decease d 
person, an d i t lie s agains t thos e wh o too k th e estate , t o b e share d 
proportionately betwee n the m accordin g t o th e amoun t o f th e shares . Onl y 
minors whos e shar e would , i f the y s o contributed , becom e les s tha n th e 
amount the y woul d b e entitle d t o ge t i n maintenance, ar e exempt . 

In general , maintenance mean s th e provisio n o f food , clothing , 
residence, education , medica l attendanc e an d treatment . Th e Ac t give s 
a wide discretio n t o th e court s t o determin e whethe r any , an d i f so , what 
amount o f maintenanc e ar e awarde d unde r it s provisions . Bu t i n reachin g 
their decisions , th e judge s ar e directe d t o tak e int o accoun t a  number o f 
factors. I f i t i s th e amoun t t o b e pai d t o a  wife, o r childre n o r age d 
or infir m parents , the y mus t conside r th e positio n an d statut s o f th e 
parties, th e reasonabl e want s o f th e person(s ) claiming , whethe r th e 
claimant i s livin g separatel y an d i s justifie d i n doin g s o a s wel l a s an y 
income o r th e valu e o f an y propert y th e claiman t migh t have . Als o t o b e 
borne i n mind i s th e numbe r o f person s wh o ca n clai m entitlemen t t o b e 
maintained ou t o f th e sam e property . Wher e th e clai m o f othe r dependant s 
is being considered , ou t o f th e estat e o f a  deceased person , th e valu e 
of th e estat e afte r th e paymen t o f debts , an y provisio n fo r th e claiman t 
under th e wil l o f th e deceased , th e degre e o f relationshi p betwee n them , 
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their pas t relationship s an d th e reasonabl e want s o f th e claimant , hav e 
all t o b e take n int o account . Balance d agains t thes e ar e th e valu e o f an y 
property owne d b y th e claimant , o r an y earning s fro m an y source , as wel l 
as th e numbe r o f dependant s entitle d t o maintenance . 

A clai m t o b e maintaine d unde r th e provision s o f thi s Ac t ca n onl y 
be mad e s o lon g a s th e claiman t i s a  Hindu . I f a  perso n receivin g main -
tenance i s converte d t o anothe r religion , h e o r sh e forfeit s hi s righ t t o 
it, an d th e cour t ha s th e powe r t o rescin d an y suc h orde r tha t i t may hav e 
made. Whethe r th e amoun t o f maintenanc e payabl e t o a  dependan t ha s bee n 
fixed b y cour t orde r o r b y agreemen t betwee n th e parties , i t may b e varied , 
modified o r discharge d b y th e cour t upo n applicatio n i f ther e ha s bee n 
any materia l chang e i n th e circumstance s whic h migh t justif y suc h action . 

Adopt ion 

Adoption a s a  way o f providin g a  home an d famil y fo r a  child i n 
need, o r homeles s o r a n orphan , i s no t looke d upo n wit h favou r i n India . 
It was permitte d whe n ther e wa s nee d t o suppl y th e lac k o f a  son , and i t 
is males wh o wer e principall y involve d i n th e adoptio n process . A  woma n 
could sometime s adopt , but onl y a s representativ e o f her"decease d 
husband whe n ther e wa s n o linea l mal e descendan t wh o wa s a  Hindu . Th e 
Hindu Adoptio n an d Maintenanc e Ac t o f 195 6 amende d an d codifie d th e 
law relatin g t o adoption . Theeprovision s relat e onl y t o Hindu s i n th e 
wide definitio n give n t o tha t ter m i n th e othe r legislatio n looke d a t 
above. Person s othe r tha n Hindu s ar e no t covere d b y legislatio n per -
mitting the m t o adopt , with th e chang e o f famil y an d statu s tha t thi s 
involves. I f suc h person s wis h t o tak e responsibilit y fo r a  chil d no t 
of thei r ow n famil y the y ma y onl y d o s o unde r th e provision s o f th e 
Guardians an d Ward s Act . Thi s give s the m custod y o f th e chil d wh o stand s 
in th e relationshi p o f a  ward t o them , an d the y becom e responsibl e fo r 
his support , healt h an d educatio n an d genera l upbringing . 

Though bot h male s an d female s ma y adop t an d b e adopted , th e Hind u 
Adoption an d Maintenanc e Ac t lay s dow n ver y stric t rule s abou t wh o ma y 
adopt, wh o ma y b e adopte d an d th e circumstance s i n which adoptio n i s 
permitted. A  Hindu mal e adul t ma y adop t a  son , who mus t als o b e a  Hindu , 
so lon g a s h e ha s n o son , grandso n o r othe r linea l mal e descendan t wh o 
is a  Hindu living . Th e consen t o f hi s wif e t o suc h adoptio n i s necessar y 
if sh e ha s th e necessar y menta l capacit y t o consent , i s a  Hind u an d ha s 
not renounce d th e world . H e i s als o permitte d t o adop t a  gir l wit h 
exactly th e sam e qualification s a s thos e applicabl e t o th e adoptio n o f 
a son , includin g th e consen t o f hi s wife . I t i s clea r tha t thes e 
adoptions ar e intende d t o replac e famil y member s wh o coul d i n norma l 
circumstances b e expecte d t o exist . 

A femal e Hind u wh o i s a  singl e woman , tha t i s unmarried , a  wido w 
or a  divorcee, ca n adop t eithe r a  Hind u so n o r daughter . I f sh e i s 
married, sh e canno t d o s o unles s he r husban d i s o f unsoun d min d o r ha s 
renounced th e world . Sh e ma y onl y adop t i f sh e ha s n o so n o r daughte r 
or othe r linea l descendan t o f th e sam e se x a s th e perso n sh e seek s t o 
adopt. Onl y th e parent s of-th e child , o r an y testamentar y guardian s 
appointed b y the m ma y lawfull y giv e a  chil d u p fo r adoption . I n al l 
other circumstance s th e cour t woul d hav e t o sanctio n th e child' s 
availability fo r adoption . 

From th e dat e o f th e adoptio n th e chil d i s deeme d t o b e th e so n 
or daughte r o f th e adopte d parent , an d neithe r ma y renouc e th e statu s o f 
the relationshi p i t bring s int o being . Propert y right s i n bot h th e nata l 
and th e adoptiv e familie s ar e fixe d a s a t th e dat e o f adoption . Ther e i s 
one remainin g tie , however, t o th e nata l family . A  chil d ma y no t marr y 
within th e prohibite d degree s o f relationshi p o f hi s o r he r nata l family . 

The limitation s place d upo n th e adoptio n proces s i n Hind u persona l 
law emphasis e th e importan t plac e th e famil y i s perceive d a s occupyin g 
in both religiou s an d socia l life . T o introduc e stranger s wh o coul d als o 
be rival s o f one' s son s an d daughter s woul d therefor e no t b e acceptable , 
and adoptio n a s a  way o f ensurin g th e welfar e o f childre n i n need woul d 
be alie n t o th e spir t o f Hind u adoption . I t i s no t clea r howeve r wh y othe r 
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religious group s shoul d no t b e permitte d legall y t o adop t i n thei r ow n 
way an d fo r thei r ow n ends , th e welfar e o f th e chil d bein g alway s th e 
paramount considerations . 

Minority an d Guardianshi p 

In a  countr y i n which th e expectatio n o f lif e i s stil l relativel y 
low an d th e birt h rat e i s high , th e questio n o f th e guardianshi p o f th e 
person an d th e propert y o f minor s i s o f importance . Th e mai n enactmen t 
dealing wit h thi s subjec t i s th e Guardian s an d Ward s Ac t o f 189 0 wit h it s 
subsequent amendments . Tha t Ac t di d not , however, dea l full y wit h th e 
subject. I t expressl y permitte d th e persona l la w o f a  minor t o appl y t o 
the appointmen t o f a  guardia n o f hi s perso n o r property , thoug h layin g 
down th e duties , right s an d liabilitie s o f guardian s an d way s o f regula -
ting thei r conduc t i n th e exercis e o f thei r duties . Th e Hind u Minorit y 
and Guardianshi p Ac t o f 195 6 state s th e persona l la w o f Hindu s i n thi s 
respect. 

The Ac t confirm s th e supremac y o f th e fathe r a s hea d o f th e family , 
and h e i s th e natura l guardia n no t onl y o f hi s mino r childre n bu t o f hi s 
wife i f sh e happen s t o b e a  minor. Hi s righ t o f guardianshi p ove r propert y 
does no t howeve r exten d t o an y undivide d share s i n join t famil y propert y 
held b y hi s ward s no r ma y he , i f h e i s a  minor, exercis e guardianshi p ove r 
his ward' s property . I f th e fathe r i s unabl e o r unwillin g t o exercis e 
guardianship o f hi s children , i t passe s t o th e mother . Whe n th e chil d i s 
illegitimate, th e position s ar e reversed , th e mothe r havin g th e prio r 
claim t o guardianship . A s pointe d ou t earlier , th e custod y o f a  chil d 
under fiv e i s normally wit h th e mother unles s ther e i s goo d reaso n wh y 
this shoul d no t b e so . 

The positio n o f th e mothe r a s th e guardia n o f mino r childre n i n 
succession t o th e fathe r ha s bee n improve d b y th e provisio n tha t sh e 
cannot b e displace d b y a  guardia n appointe d b y th e fathe r i n his will . 
If o n he r deat h sh e appoint s n o testamentar y guardia n fo r them , the n th e 
appointment mad e b y th e fathe r i n hi s wil l woul d revive . Differen t rule s 
concerning guardianshi p appl y t o th e minor' s interes t i n join t famil y 
property. 

Genesis o f Persona l La w Statute s 

Looking bac k ove r th e legislatio n tha t ha s bee n reviewe d i n thi s 
section, i t ca n b e see n tha t thos e part s o f th e projecte d Hind u Cod e 
which hav e bee n passe d int o la w hav e gon e a  lon g wa y t o providin g th e 
basis fo r a  persona l la w fo r al l Hindus . Th e Act s sho w a  certai n consis -
tency o f approach . Wher e ther e existe d a  number o f conflictin g custom s -
as i n successio n -  th e purpos e wa s t o tr y an d tak e fro m amongs t the m 
what wa s mos t jus t an d equitabl e an d enac t tha t int o law . Thoug h establish -
ed custom s i n families , gruop s o r communitie s coul d b e retained , i t wa s 
obvious tha t th e legislatio n se t ou t wha t wa s desirable , an d coul d b e 
expected t o b e accepte d i n th e futur e a s mode l b y thos e whos e practic e 
deviated fro m it . Thi s approac h woul d accor d wel l wit h th e natur e o f 
change in Hind u law . Th e aspiration s o f independen t Indi a an d it s hope s 
for it s futur e developmen t require d tha t it s citizen s shoul d b e see n t o b e 
treated justl y an d equitably . Therefor e i t wa s importan t t o increas e th e 
legal right s o f women , an d mak e the m a s nearl y a s possibl e equa l wit h me n 
before th e law . A t th e sam e time , th e increas e i n individua l right s wa s 
not intende d t o devalu e th e importanc e o f th e family . Th e primac y o f th e 
father a s hea d o f th e famil y i s preserved , an d th e propert y right s o f th e 
joint famil y protecte d thoug h wit h som e diminuatio n becaus e o f th e ne w righ t 
given t o wome n t o shar e i n th e successio n an d t o hol d propert y i n ful l 
ownership. I n dealin g wit h matter s lon g th e subjec t o f Hind u law , th e 
legislation show s th e attemp t t o fin d a  balance betwee n ol d custom s 
and ne w rights . 
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In matters suc h a s divorc e an d othe r matrimonia l causes , wher e 
there wa s n o lon g histor y o f custo m an d usag e relatin g t o th e uppe r 
castes,- th e patter n ha s bee n t o follo w th e Englis h legislation . Thi s 
was no t new , because Englis h law s ha d alread y bee n followe d i n th e Specia l 
Marriage Ac t an d othe r legislatio n applicabl e t o th e Englis h an d t o 
Christians i n India . Bu t i n som e way s th e Hind u Marriag e Ac t is , 
unexpectedly, mor e liberal i n approach . Th e endeavou r t o trea t me n an d 
women a s equall y a s possibl e befor e th e la w combine d wit h th e development s 
in Englis h la w resultin g fro m th e vie w tha t i t wa s desirabl e t o shorte n 
and simplif y th e proces s o f gettin g a  divorce , has resulte d i n a  Marriag e 
Act tha t i s o f doubtfu l relevanc e t o th e majorit y o f Indians . I t i s tru e 
that mos t o f th e ground s fo r matrimonia l relie f depen d upo n a  findin g o f 
matrimonial faul t o n th e par t o f on e o f th e spouses , but thi s doe s no t 
necessarily protec t th e other , when followin g upo n a  decre e o f restitutio n 
of conjuga l right s o r o f judicia l separation , withou t cohabitatio n 
resuming, eithe r party , th e guilt y o r th e innocent , ca n appl y fo r a 
divorce. Th e introductio n o f divorc e b y mutua l consent , afte r effectivel y 
eighteen month s separatio n ( a year plu s si x month s dela y befor e hearing ) 
would see m t o provid e a  sufficientl y eas y wa y fo r thos e wantin g t o avoi d 
the lon g an d bitte r litigatio n whic h s o ofte n accompanie s case s i n whic h 
fault mus t b e alleged , t o make furthe r change s i n th e la w unnecessar y a t 
least fo r a  time . However , consultatio n i s no w goin g o n abou t th e 
introduction o f th e principl e o f irretrievabl e breakdow n replacin g al l 
the other s a s th e sol e groun d fo r divorce . Thi s o f cours e i s an appro -
priate wa y o f handlin g th e breakdow n o f a  contractual arrangemen t entere d 
into betwee n adult s a s a  resul t o f individua l choice . It s relevanc e t o 
an arrange d sacramenta l marriage , th e resul t o f a n agreemen t betwee n 
families wher e dowr y an d propert y arrangement s ofte n for m a n integra l 
part, i s les s obvious . 

Need fo r Suppor t Service s 

It i s not alway s realise d tha t th e kin d o f legislatio n dealin g 
with matrimonia l cause s whic h i s being copie d i n Indi a work s onl y wher e 
it has th e suppor t o f a  variety o f service s offerin g bot h economi c an d 
counselling aid . Lega l ai d enable s spouse s withou t financia l resource s 
to exercis e thei r right s unde r th e law . Withou t thi s th e existenc e 
of th e right s ar e o f n o hel p t o them . Counsellin g an d conciliatio n 
services i n orde r t o b e effectiv e mus t b e availabl e a t a  number o f stage s 
in th e disput e an d shoul d be , and b e see n t o be , disinterested i f the y 
are t o be a t al l useful . Emergenc y hel p wit h housin g an d maintenanc e 
should b e available . Service s lik e thes e d o no t exis t i n an y genera l 
way i n India . A  person wit h a  problem i s fa r mor e likel y t o see k th e 
advice o f elder s withi n th e famil y o r th e communit y befor e takin g an y 
decision o r embarkin g o n an y cours e o f action , especiall y i f i t concern s 
matrimonial o r famil y matters . Suc h advic e i s not likel y t o b e dis -
interested i n th e wester n sense . A  woman ca n normall y expec t tha t sh e 
will b e th e on e aske d t o make sacrifices ; socia l attitude s ar e no t 
supportive o f a  woman takin g actio n i n defenc e o f he r right s excep t i n 
very extrem e cases . I t is.unlikel y tha t withou t famil y hel p sh e woul d 
be abl e t o d o s o anyway . O n th e othe r hand , thi s situatio n ma y mak e i t 
impossible fo r he r t o withstan d he r famil y i f the y wis h he r t o see k a 
divorce, an d me n to o ca n fin d themselve s similarl y manipulate d fo r 
family reasons . Th e ver y limite d reconciliatio n provision s i n th e 
Hindu Marriag e Ac t d o no t leav e scop e fo r suc h situation s t o b e 
satisfactorily addressed . Interventio n fo r reconciliatio n purpose s 
during th e cours e o f a  hearing has , i n an y case , only a  very sligh t 
chance o f success . 

For a  la w t o b e effectiv e peopl e mus t kno w tha t th e la w exist s 
and relie f unde r i t must b e accessibl e t o them . I n a  countr y lik e India , 
with a  federa l constitution , muc h wil l depen d o n th e determinatio n o f 
the Stat e government s t o make th e la w effective . Ther e i s plent y o f 
evidence tha t law s wil l b e ignore d i f the y ar e fel t t o b e irrelevant . 
The Chil d Marriag e Restrain t Act s an d th e Prohibitio n o f Dowr y Ac t ar e 
good examples . Th e Committe e o n th e Statu s o f Wome n reporte d tha t it s 
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investigators found that thirty years after the passage of the Hindu 
Succession Act women in many areas did not know that they had rights to 
share in their husband's property on his death. 

The interest in law reform at the top is not matched by a 
similar interest at other levels in the legal and judicial system in 
improving the administration of the laws so that relief is easily 
accessible to those who need it, and, most important in family law 
matters, that is dispensed without undue delay. Here and there throughout 
the country voluntary special interest groups, acting mostly in the 
interest of women, have undertaken the responsibility of informing people of their 
rights and helping them by mediation or legal aid. They recognise that 
without this aid the system is likely to work most unjustly for large 
numbers of people. Though there have been committees who have discussed 
the provision of legal aid to the poor it is unlikely that in the fore-
seeable future there will be throughout the country a properly set up and 
adequately funded system working as a part of the administration of 
justice in family law matters. 

Conclusion 

The demographic and sociological material looked at in the first 
part of this paper suggested that resort to divorce would be likely to 
grow, but much more slowly than it has in other countries with broadly 
similar types of matrimonial legislation. The speed of growth in the 
numbers of educated women cannot be expected to be rapid, and their 
employment in the modern sector of the economy is likely to follow a 
similar path. The review of the law suggests that only the most westerni-
sed of Indians will feel that it meets their needs adequately, and, as 
Rama Mehta points out, even some of these women are reluctant to claim 
the rights it gives them. This suggests that the increase in divorce 
is likely to come from the greater numbers of men seeking to end a 
marriage, perhaps for the purpose of contracting another. The way the 
laws are administered work unwittingly in favour of the economically 
stronger party - more often than not, the husband. There is obviously 
need to find ways of making the parties more equal before the law. 

The role that legal aid could play in achieving this has already 
been referred to That awkward relief - restitution of conjugal rights -
used often as a first step to an application for divorce, could perhaps 
acquire some real usefulness if the parties were required before or 
during the hearing to submit to professional counselling and/or concilia-
tion in which family members as well as spouses would be included. The 
importance that services of this kind can have in all areas of family 
law has already been mentioned, but they can only function effectively 
if they have a clear administrative relationship with the courts. 

There are two matters usually of central importance in family law 
about which the laws reviewed have very little to say. One is the 
division of property acquired during the marriage which is not joint 
family property, and to the acquisition of which the wife may have contri-
buted. The other is the enforcement of maintenance orders. One 
omission is interesting in the light of the importance placed on the 
having of children, particularly a son. While impotence makes a marriage 
voidable, there is no mention of sterility having a similar effect. 

Potentially the legal changes likely to have the greatest 
effect in the long run are those which concern the increase in the property 
rights of women and the equal sharing of property between sons and daughters 
upon succession. It is obvious that at present only those women who know 
their rights can claim them, and not all of these do. Should it become 
the usual practice that property on an intestacy is divided as provided, 
and that women exercise their rights of full ownership, including their 
shire in joint family property as representatives of their deceased 
husbands, then the joint family's economic base could be so weakened that 
it would be unable to discharge many of those welfare functions that it 
now undertakes. If this happened new family patterns could begin to 
emerge, and new claims on public resources made. The seeds of the change 
of direction for the future may lie in the legislation which created a 
a personal law for all Hindus. 
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Notes fo r th e Chapte r o n Indi a (Hind u Famil y Law ) 

The statistic s quote d wer e take n fro m Th e Censu s o f Indi a (1971 ) 
Social an d Cultura l Tables . 

As backgroun d materia l th e stud y b y Irawat i Karv e o n Kinshi p 
Organisations i n Indi a Asi a Publishin g Hous e 196 5 editio n wa s foun d 
most useful . 

For genera l information : 

Towards Equalit y -  Repor t o f th e Committe e o n th e Statu s o f 
Women i n Indi a (1974 ) Department o f Socia l Welfare , Delh i 

The Educate d Woma n i n India n Societ y Toda y -  YWCA o f Indi a (1971 ) 

There ar e a  larg e numbe r o f sociologica l studie s o n variou s 
aspects o f th e famil y i n India . Us e wa s mad e o f th e following : 

Main Current s i n India n Sociology : Vol.1 1 o n Famil y an d Socia l 
Change i n Modern Indi a Vika s 197 6 whic h provide d a  goo d 
introduction t o th e literatur e -  Gupt a G.R. , Edito r 

Urbanization an d Famil y Chang e -  M.S. Gor e -  Popula r Prakasha n Bomba y 
Bombay (1968 ) 

Family i n Indi a -  a  Regiona l vie w -  G. Kuria n -  The Hagu e Mouto n 
(1973) 

Divorced Hind u Woma n -  Ram a Meht a -  Vikas (1975 ) 

On th e laws , th e followin g wer e helpful : 

Hindu La w -  Mulla 14t h editio n ed . b y S.T . Desa i Tripath i 

Death o f a  Marriage La w -  J.D.M. Derret t -  Vikas (1978 ) 

Legislation 

Constitution o f Indi a a s amende d t o 198 1 
Caste Disabilitie s Remova l Ac t 185 0 
Child Marriag e Restrain t Ac t No . XI X o f 192 9 
Guardian an d Ward s Ac t No . 8  of 189 0 a s amende d t o 197 6 
Hindu Adoption s an d Maintenanc e Ac t No . 7 8 o f 195 6 
Hindu Gain s an d Learnin g Ac t No . XX X o f 193 0 
Hindu Inheritanc e (Removal. of Disabilities ) Ac t No . XI I o f 192 8 
Hindi Marriag e Ac t No . 2 5 o f 195 5 a s amende d t o 197 6 
Hindu Minorit y an d Guardianshi p Ac t No . o f 195 6 
Hindu Successio n Ac t No . 3 0 o f 195 6 
Hindu Widow' s Remarriag e Ac t 185 6 
Hindu Women' s Right s t o Propert y Ac t No . XVII I o f 193 7 
Hindu Women' s Right s t o Separat e Maintenanc e an d Residenc e Ac t No . LXXX V 

III (1946 ) 
Special Marriag e Ac t No . XLII I o f 195 4 
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JAMAICA 

Family Pattern s 

"The diversit y o f famil y forms , and th e exten t t o whic h som e o f 
these diffe r fro m th e type s traditionall y associate d wit h Europea n 
communities, d o no t mea n tha t a  wholly chaoti c famil y situatio n prevails... . 
On th e othe r hand , i t i s equall y inaccurat e t o den y altogethe r tha t 
instability i s characteristi c o f many Wes t India n famil y forms" . Thes e 
quotations fro m 'Th e Populatio n o f Jamaica ' b y th e demographe r Georg e 
Roberts highligh t th e difficult y o f givin g a  clea r pictur e o f th e pattern s 
of famil y organisatio n an d th e way s i n which the y functio n i n tha t island . 

To understand wh y som e o f th e peopl e organis e thei r famil y lif e i n th e 
way tha t the y d o i t i s necessary t o bea r i n mind certai n characterist s o f th e 
society. Jamaic a i s a  smal l islan d wit h limite d resource s an d a  larg e 
and growin g population . Non e o f th e populatio n i s indigenous . I t i s 
racially ver y mixed , thoug h abou t ninet y percen t sho w thei r origi n fro m th e 
slaves brough t fro m Afric a t o wor k th e suga r plantation s i n th e eighteent h 
and nineteent h centuries . Late r wave s o f Eas t Indians , Chinese , peopl e fro m 
the Middl e East , Europ e a s wel l a s th e Britis h plantatio n owners , overseas, 
traders an d rulin g group s hav e al l contribute d t o th e mixture . I t i s a 
society tha t ha s bee n forme d b y migrants , willing o r unwilling. Perhap s 
this, take n togethe r wit h a  fairl y constan t hig h leve l o f unemploymen t 
since th e en d o f slavery , ha s mean t tha t peopl e wer e read y t o migrate i n 
search o f employmen t whereve r withi n reac h i t was available . Movemen t 
within th e island , a s wel l a s outward s t o Panama , Cost a Rica , Cub a an d th e 
USA, an d mor e recentl y Englan d an d Canad a hav e al l ha d t o b e accommodate d 
somehow i n famil y living . Perhap s i t i s th e necessar y adjustment s whic h hav e 
to be mad e t o a n unpredictabl e economi c situatio n tha t lead s t o th e 
conclusion o f observer s tha t "instabilit y i s characteristi c o f man y 
West India n famil y forms. " 

It has bee n th e vie w o f mos t Wes t India n commentator s o n th e stat e o f 
West India n famil y -  a view unsupporte d b y evidenc e -  that th e presen t matin g 
patterns derive d fro m th e economi c an d socia l condition s o f slavery . Socia l 
conditions hav e certainl y change d ver y markedl y sinc e thos e days . A s fo r 
the economic , Robert s an d Sinclai r i n thei r discussio n o f mating pattern s 
in thei r boo k "Wome n i n Jamaica" , base d upo n censu s materia l supplemente d 
by specia l researc h wor k o n female s o f chil d bearin g age , state d thei r vie w 
in thes e terms : "I n an y even t i t ha s bee n ou r argumen t tha t sufficien t 
economic advanc e ha s bee n mad e sinc e emancipatio n t o a t leas t expec t som e 
shift i n mating patterns . Th e fac t tha t thes e hav e no t appeare d sugges t 
strongly tha t economi c condition s hav e ha d littl e t o d o wit h thei r 
formation". I n a  certain limite d sens e thi s ma y b e true , but ther e i s 
also evidenc e t o sugges t tha t whe n time s ar e goo d an d job s tha t pa y wel l 
can b e had , unions , whether commo n la w o r marital , ten d t o b e mor e stable . 
But th e wave s o f migration, an d th e pattern s tha t thes e follow , ar e 
probably a  more reliabl e guid e t o understandin g th e kin d o f relationship s 
people ente r int o durin g th e year s whe n the y ar e havin g children . 

If th e accepte d nor m o f famil y formatio n i s tha t a  man an d woma n wil l 
marry an d the n hav e children , the n th e Jamaica n patter n diverge s ver y 
widely fro m this . Accordin g t o th e las t censu s i n 1970 , continuing th e 
pattern show n i n previou s censuses , les s tha n one-thir d o f famil y union s 
began i n thi s way . On e o f th e mos t generall y quote d figure s i n an y 
discussion o f th e Jamaica n famil y i s tha t mor e tha n sevent y percen t o f 
children ar e bor n ou t o f wedlock . Th e majorit y o f thes e ar e bor n t o 
people i n visiting o r commo n la w relationships . Fo r th e purpos e o f thi s 
paper th e ter m 'visitin g relationship ' -  borrowed fro m Robert s -  will b e 
taken t o mean a  relationshi p i n which th e partner s d o no t hav e an d hav e 
never ha d a  common home . B y a  common la w relationshi p i s meant on e i n 
which th e partner s hav e establishe d a  home i n which the y ma y b e sai d t o 
be cohabiting . 

Childbearing tend s t o begi n early , whil e th e girl , an d sometime s bot h 
partners, stil l liv e wit h thei r parents . Commo n la w unions ten d t o b e 
formed somewha t late r whe n partner s fee l tha t the y ar e abl e t o se t u p 

24 



house together . Researc h ha s show n tha t a t thi s stag e on e o r both o f th e 
partners ma y b e working . Ver y ofte n th e woma n ha s a  stead y bu t fairl y lo w 
paid job , while th e ma n ma y wor k intermittentl y o r seasonall y bu t earnin g 
more mone y whe n h e works . Again , t o quot e Robert s an d Sinclair : ". . th e 
general matin g proces s tend s t o be a  movement fro m visitin g t o commo n la w 
or married; fro m commo n la w t o marriag e an d fro m visitin g t o married" . Bu t 
their stud y show s tha t ther e i s a  good dea l o f evidenc e tha t mor e peopl e 
regard marriag e a s a  goal t o which t o aspire , an d th e statistic s sho w tha t 
more tha n hal f o f the m attai n thi s b y th e tim e thei r childre n hav e al l 
been born . Marriag e tend s t o occu r a t a  high averag e age , and th e number s 
in th e eve r marrie d categor y increas e continuousl y wit h advancin g ag e (se e 
pp 263- 9 Th e Populatio n o f Jamaica) . 

Women's Attitud e t o Union s Outsid e Marriag e 

Two point s o f interes t emerge d fro m th e sampl e o f wome n studie d i n 
depth b y Robert s an d Sinclai r i n thei r "Wome n i n Jamaica" . Th e firs t i s 
the impressio n the y forme d tha t a  significan t numbe r o f women i n visitin g 
and commo n la w relationship s foun d tha t thes e loose r union s suite d thei r 
situations bette r tha n marriag e an d wer e no t anxiou s t o chang e them , a t 
least whil e youn g an d earning . I t was clea r tha t thei r economi c affair s 
were easie r t o handle , particularl y i n visitin g relationships , wher e 
whatever mone y wa s contribute d b y th e fathe r coul d b e spen t wholl y o n 
mother an d child , an d livin g expense s wer e easie r t o mee t whe n livin g a t 
home, ver y ofte n supporte d wholl y o r i n part b y th e family . Th e loose r 
union bon d generall y mean s th e maintenanc e o f stron g bond s wit h th e nata l 
family o f th e partners . Hel p wit h chil d rearin g i s expected , an d ofte n 
asked for , no t onl y fro m parent s bu t sibling s an d othe r relatives . 

The secon d poin t wa s tha t wome n i n Jamaica d o no t mak e a  larg e 
number o f change s o f partne r durin g thei r lifetime . Sinc e mos t o f th e 
studies o f matin g hav e tende d t o focu s o n th e wome n i t i s not know n wit h 
any certaint y whethe r th e sam e i s tru e fo r men . Bu t observatio n woul d 
suggest tha t thi s i s not so , and th e record s o f th e court s an d socia l 
agencies includ e man y case s wit h me n supporting , o r rathe r no t supporting , 
more tha n on e commo n la w wife simultaneously . Th e marrie d ma n wit h th e 
outside famil y i s also commo n enough . 

A close r loo k a t th e ag e structur e o f th e partner s i n th e variou s 
relationships migh t giv e som e indicatio n o f th e kin d o f problem s wit h 
which th e Court s migh t b e aske d t o deal . Georg e Cumpe r i n his stud y o f 
"The Fertilit y o f Commo n la w Union s i n Jamaica" base d o n th e 196 0 censu s 
figures describe s th e patter n o f relationship s -  a pattern whic h hold s goo d 
for th e 197 0 census also . ". . i n th e ag e grou p 15-1 9 th e mai n for m o f 
mating i s non-residential. Commonla w union s increas e i n importanc e u p t o 
the ag e grou p 25-29 , whe n 3 4 percent o f women ar e livin g i n suc h unions , 
and a t leas t 4 1 percen t hav e experience d a  commonlaw unio n a t som e time . 
Thereafter commonla w union s declin e i n importance , while lega l union s 
continue t o increas e an d i n th e age-grou p 40-4 4 th e proportio n eve r marrie d 
is 5 5 percent. Commentin g o n thi s stat e o f affair s Robert s point s ou t 
that instabilit y i s a  "cardina l element " i n th e famil y situatio n o f many o f 
those bearin g childre n i n th e younge r perio d o f th e reproductiv e span . 
This confirm s th e experience. of th e socia l agencie s workin g wit h childre n 
in need an d i n trouble . 

Where ther e ca n b e sai d t o be an y fir m relationshi p betwee n th e 
young partner s i t i s most likel y t o be o f th e "visiting " kind . On e o f th e 
most importan t issue s arisin g fro m suc h relationship s wil l b e provisio n fo r 
maintenance o f an y childre n tha t ma y b e bor n t o th e partners . T o determin e 
the questio n o f th e liabilit y o f th e mal e partner , th e findin g o f 
paternity i s crucial. Sinc e som e a t leas t o f th e mal e partner s ar e ver y 
young an d other s ma y stan d i n suc h relationshi p t o th e gir l an d he r famil y 
that the y wil l b e reluctan t t o pres s an y claims , the provisio n o f 
maintenance throug h court-relate d proceeding s raise s man y problems . I f t o 
these i s added th e likelihoo d tha t fo r a t leas t som e period s i n any yea r 
the fathe r wil l b e unemploye d an d unabl e t o pa y maintenance , th e 
difficulty o f ensurin g tha t man y o f th e childre n bor n t o suc h partner s ar e 
regularly maintaine d b y thei r parent s ca n b e seen . Thi s i s a proble m tha t 
courts hav e regularl y t o face . Th e problem s are , i f anything, compounde d 
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by th e fac t tha t ther e ha s no t ye t bee n an y statutor y amendmen t o f th e 
common la w b y whic h imprisonmen t fo r th e non-paymen t o f arrear s du e o n 
orders mad e unde r th e Maintenanc e an d Affiliatio n Act s extinguishe s 
liability t o pa y them . Legislatio n t o remed y thi s i s bein g contemplate d 
and i s obviousl y urgentl y needed . 

It i s obviou s tha t entr y int o commo n la w union s i s greatest durin g 
the ag e o f greatest fertility . Suc h union s ar e usuall y undertake n whe n on e 
at leas t o f th e partner s i s employed , an d ther e i s som e mean s t o suppor t 
a household . A s with marrie d unions , claims fo r maintenanc e usuall y aris e 
when th e partnershi p i s disrupted . Suc h disruptio n i s easie r an d 
conceivably mor e likel y t o happe n tha n t o partner s wh o ar e married . A s 
Roberts an d Sinclai r poin t ou t (p.170 , Wome n i n Jamaica ) "Chil d suppor t 
assumes considerabl e significanc e i n Jamaic a becaus e o f th e presenc e o f 
visiting and , t o a  lesse r extent , commo n la w unions". Als o significan t 
is th e exten t o f th e relianc e fo r suc h suppor t o n relative s an d friends , 
particularly o f th e woma n partner . Robert s an d Sinclai r foun d tha t whe n 
there wer e onl y on e o r tw o childre n involved , father s i n a  visiting unio n 
contributed t o chil d suppor t i n abou t 4 3 percen t o f th e cases , but whe n 
such familie s go t large r thi s droppe d t o abou t a  quarter. A s th e mothe r 
got olde r th e mai n burde n o f chil d suppor t move d t o he r an d censu s 
material showe d a  ris e i n th e proportio n o f households heade d b y singl e 
women a t advance d ag e i n th e famil y cycl e thoug h no t man y o f the m 
remained i n a n activ e visitin g union . 

The Economic s o f Bringin g u p Childre n 

The labou r forc e statistic s thro w som e interestin g ligh t upo n this . 
The 1970 s hav e bee n a  period o f increasin g economi c hardship . Employmen t 
has bee n declining , bu t th e labou r forc e increasing . I n general , male s 
account fo r th e declin e i n employment , female s fo r th e increas e i n th e 
labour force . A s wel l a s lookin g fo r work, mor e female s hav e se t u p a s 
own accoun t workers , turnin g thei r hand s t o whateve r the y coul d i n orde r t o 
support thei r children . Bu t th e statistic s als o sho w tha t unemploye d 
heads o f household ten d t o migrate , mos t o f thes e bein g me n thoug h 
including a  fai r proportio n o f women. Unemployment , o r th e fea r o f it , 
seems t o have bee n a  powerfu l incentiv e t o migrate fo r thos e wit h 
children t o maintai n an d educate . Suc h a  respons e t o th e proble m woul d b e 
widely understood , fo r i t has lon g bee n accepte d i n th e societ y tha t on e 
of a  parent's mos t importan t dutie s i s t o provide economicall y fo r a  child' s 
maintenance an d education , eve n i f thi s mean t no t havin g th e chil d livin g 
with th e parent . Ther e ha d ofte n t o b e a  choice betwee n th e provisio n 
of da y t o da y car e an d earnin g enoug h t o feed , cloth e an d educat e a  child , 
and th e secon d wa s accepte d t o be th e mor e important . I t stil l is , i n spit e 
of th e effort s o f socia l agencie s t o stre e th e nee d o f th e chil d fo r 
parental affectio n an d care . Indeed , wher e substitut e car e coul d almos t 
be sai d t o b e th e norm , thi s ma y b e les s importan t tha n th e theorie s 
suggest, particularl y i f ther e ar e person s suc h a s grandparent s o r othe r 
family member s wh o accep t responsibilit y fo r th e child' s upbringing . 

Increased Expectatio n o f Lif e 

One o f th e mos t important , an d under-rated, influence s o n famil y 
life an d changin g famil y pattern s ha s bee n th e considerabl e increas e i n 
expectation o f lif e tha t ha s take n plac e durin g th e las t century . I n 
1880 th e expectatio n o f lif e fo r me n wa s 37.0 2 years , fo r wome n 39.8 . B y 
1969 thi s ha d reache d 66. 7 year s fo r men , 70. 2 fo r women. Toda y bot h me n 
and wome n ca n normall y expec t t o liv e int o thei r seventies . Th e averag e 
age o f marriag e tend s t o b e hig h an d thi s mean s tha t b y th e tim e the y di e 
most person s i n Jamaic a wil l hav e bee n married . 

A smal l bu t steadil y increasin g numbe r wil l hav e bee n marrie d mor e 
than once . Th e figure s o n divorc e indicat e this . Mor e tha n hal f o f thos e 
married i n thei r teen s an d earl y twentie s divorce , an d nearl y 1 4 percen t 
of al l divorce s involv e thos e wh o hav e bee n marrie d fo r twenty-si x year s 
or more . I t i s a s thoug h th e prospec t o f longe r activ e lif e encourage s 
the resor t t o change s i n marriag e partner s o r ma y b e lif e styles . Th e 
current statistic s d o no t indicat e wha t proportio n o f marriage s recorde d 
are secon d marriage s fo r a t leas t on e o f th e partners , bu t i f th e 
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experience o f othe r countrie s whic h hav e a  simila r patter n o f divorc e i s 
taken int o accoun t i t i s likel y tha t secon d marriage s coul d becom e a 
significant featur e o f famil y lif e i n Jamaica . Thi s woul d mea n tha t i n 
addition t o matters concernin g th e maintenanc e an d custod y o f dependen t 
children, problem s involvin g th e divisio n o f propert y woul d assum e muc h 
greater importanc e i n th e wor k o f th e courts . Th e financia l implication s 
of secon d marriag e an d secon d familie s woul d i n suc h matter s hav e t o b e 
given fa r mor e weigh t tha n the y ar e a t present . 

As w e shal l se e th e presen t rule s whic h gover n distributio n o f 
property o n th e dissolutio n o f unions, whether marrie d o r not , bea r 
little relatio n t o th e realit y o f th e situatio n o f most couple s an d ar e 
urgently i n nee d o f change . Suc h chang e i s being considere d an d i t i s 
hoped tha t opportunit y wil l b e take n t o fram e ne w rule s tha t wil l tak e 
into accoun t th e emergin g pattern s o f famil y life . 

Fostering an d Adoptio n 

No descriptio n o f famil y lif e i n Jamaic a woul d b e complet e i f i t di d 
not includ e th e par t playe d b y fosterin g an d adoptio n i n it s working . 
Until th e passag e o f th e Adoptio n Ac t i n 195 6 neithe r wor d ha d th e meanin g 
that no w attache s t o it . Indee d 'fostering ' wa s hardl y use d a t al l thoug h 
a grea t dea l o f i t wa s done , an d wha t bega n a s fosterin g ofte n passe d ove r 
into th e informa l adoption s tha t were , an d t o som e exten t stil l remain , a 
feature o f chil d rearin g i n Jamaica. Parent s wit h la r e  families , o r wh o 
are unable , becaus e o f poverty , il l healt h o r th e like , to maintai n an d 
educate thei r children , woul d plac e thei r childre n wit h famil y member s wh o 
were willin g t o undertake thei r car e an d upbringing , o r with person s 
better placed in lif e wh o showe d interes t i n an y child . Wit h famil y member s 
it was usuall y o n th e basi s tha t suc h placemen t wa s temporar y unti l 
circumstances improved , thoug h thi s ofte n mea n tha t a  child woul d spen t al l 
his growin g u p year s wit h tha t relative , o r b e passe d o n t o another , th e 
parents rarel y resumin g responsibilit y fo r him . I f th e chil d wa s "taken " 
by a  non-relative, thi s wa s usuall y regarde d a s a n "adoption " thoug h i t 
had n o lega l status , an d difficultie s sometime s aros e whe n th e chil d turne d 
out wel l an d wa s reclaime d b y th e parents . 

Since 195 6 thi s kin d o f informa l adoptio n ha d almos t disappeared , bu t 
fostering b y famil y members , most ofte n grandmothers , sister s an d aunts , 
is stil l a s stron g a s ever . I t acquire d adde d importanc e wit h th e larg e 
waves o f migration s t o th e unite d Kingdom , th e Unite d State s an d Canad a 
that hav e take n plac e sinc e th e Secon d Worl d War , where wag e earner s wen t 
first t o establis h themselve s wit h th e ide a tha t familie s shoul d follow . 
Sometimes the y did , mor e ofte n the y di d not , an d thi s wa s reflecte d i n th e 
growing number s o f childre n wh o ha d t o b e take n int o car e wher e placement s 
with famil y o r friend s brok e down , ofte n becaus e n o mone y fo r maintenanc e 
was forthcoming . 

Adoption, too , has playe d it s par t i n th e migratio n process , parti-
cularly i n recen t years . Durin g th e seventies , th e Unite d Kingdom , th e 
United State s an d Canada , th e mai n area s o f post wa r migratio n fro m 
Jamaica, mad e th e rule s governin g entr y muc h mor e restrictive . Immigratio n 
is now virtuall y close d t o al l excep t thos e wit h specia l skill s an d job s 
to go to , and dependen t famil y member s o f thes e an d o f person s wh o ha d 
already legall y settle d i n thos e countries . Fro m th e descriptio n o f 
Jamaican pattern s o f mating an d chil d bearin g give n abov e i t will b e 
obvious tha t a  number o f thos e wh o migrat e wil l ha v ha d childre n bor n ou t 
of wedlock. I t i s understandable tha t official s administerin g a n immigratio n 
policy designe d t o limi t acces s t o thei r countr y shoul d insis t tha t 
dependents shoul d hav e a  proven lega l relationshi p t o thos e askin g fo r 
their entry . Wher e i t wa s a  father , o r a  mother wh o ha d married , wh o 
sought t o have a  chil d bor n ou t o f wedloc k joi n them , lega l adoptio n 
seemed th e simples t wa y o f meeting th e requirements . Adoptio n b y natura l 
parents, i s provided fo r i n th e legislatio n an d ha s bee n use d whe n i t 
seemed t o meet th e need s o f thos e wantin g lega l evidenc e o f a  relationship . 
But th e importanc e o f thi s t o father s o f childre n bor n ou t o f wedlock ha s 
been lessene d b y th e provision s o f th e Statu s o f Childre n Ac t (No . 3 6 o f 
1976) which provide s procedure s fo r th e lega l recognitio n o f paternity . 
There ha s bee n som e evidenc e tha t immigratio n official s ar e no t happ y wit h 
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the us e o f adoptio n a s a  means o f qualificatio n fo r migration o f a  dependent , 
but hav e equall y no t bee n willin g t o recognis e statu s acquire d unde r th e 
provisions o f th e Statu s o f Childre n Act , Th e difficultie s an d misunder -
standings tha t aris e whe n mutua l recognitio n o f famil y la w provision s doe s 
not exis t betwee n countrie s wher e ther e i s a  considerable flo w o f 
migration, ca n ver y easil y damag e relationships , no t onl y betwee n people , 
but betwee n th e countrie s themselves . 

This brie f loo k a t th e famil y form s whic h hav e develope d i n Jamaic a 
and th e wa y the y functio n i s basic t o consideratio n o f th e appropriatenes s 
of th e law s an d o f th e lega l syste m whic h dea l wit h th e problems , th e 
rights an d duties , th e matter s o f statu s an d o f claim s t o propert y an d th e 
like whic h aris e ou t o f th e wa y familie s liv e thei r lives . I t will b e 
observed tha t th e developmen t o f th e la w an d it s procedure s ha s followe d a 
very differen t lin e fro m tha t o f th e developmen t o f famil y form s withi n th e 
society -  as has s o ofte n bee n th e cas e wit h colonies , where rule r an d 
ruled diffe r i n origin . 

Courts an d Legislatio n 

As conqueror s an d settler s th e Britis h brough t wit h the m thei r law s 
and thos e part s o f thei r lega l syste m tha t coul d b e exported . Th e basi s 
of th e famil y la w was i n th e Commo n Law , varie d an d adde d t o b y legislatio n 
emanating fro m Whitehal l an d i n general copyin g Englis h statute s a s o n th e 
relevant subjects . Th e cour t syste m evolve d int o a  reflectio n o f th e 
English system , wit h citize n Justice s o f th e Peac e a t th e bottom , 
Resident Magistrate s appointe d t o th e parishe s hearin g th e bul k o f th e 
civil an d crimina l cases , the Suprem e Cour t heade d b y th e Chie f Justic e 
and a  number o f Puisn e Judge s wit h bot h origina l an d appellat e jurisdictio n 
and, afte r independence , a  Cour t o f Appeal throug h whic h leav e t o appea l 
to Priv y Counci l coul d b e aske d for . Mos t famil y matter s cam e befor e 
the Justice s o f th e Peac e an d th e Residen t Magistrates . I n 187 9 a  Divorc e 
Law was enacte d i n Jamaica base d upo n th e Englis h Matrimonia l Cause s Ac t 
of 1857 . Jurisdictio n i n suc h matter s wa s conferre d upo n th e Suprem e Court . 
The effec t o f thi s was , as i n England , t o inaugurat e tw o famil y la w regime s 
to which differen t standard s applied , on e i n th e Magistrates ' Court s an d 
one i n th e Suprem e Court . 

A loo k a t ho w th e matte r o f maintenanc e wa s handle d wil l mak e clea r 
how thi s worke d i n practice . Th e Maintenanc e La w wa s on e o f th e earlie r 
pieces o f legislation . Th e dut y t o maintain wa s define d i n ver y wid e 
terms, s o drafte d a s t o underlin e th e fac t tha t maintenanc e wa s th e 
responsibility o f th e famil y no t th e state . Th e sectio n settin g ou t th e 
duty t o maintain i s stil l i n essenc e wha t i t was i n th e latte r par t o f 
the nineteent h century . I t provide d tha t ever y ma n wa s require d t o 
maintain hi s ow n childre n a s wel l a s ever y chil d whethe r bor n i n wedloc k 
or not , tha t hi s wif e ha d a t th e tim e o f he r marriag e wit h him . I f h e 
lived i n a  commo n la w union , hi s dut y t o maitai n similarl y extende d t o th e 
children othe r tha n thos e whic h wer e hi s whic h hi s partne r ha d a t th e tim e 
the cohabitatio n begun . A  woman's responsibilit y t o maintain wa s limite d 
to her ow n children . I n th e descriptio n o f th e famil y pattern s o f Jamaic a 
given above , i t will b e remembere d tha t visitin g union s for m a  significan t 
percentage o f th e unio n statu s o f wome n i n thei r earl y childbearin g years . 
This relationshi p fel l outsid e o f th e term s o f th e Maintenanc e La w unde r 
which claim s t o b e maintaine d wer e base d upo n cohabitation . I n spit e o f 
the Law' s failur e t o meet th e need s o f larg e number s o f childre n i t wa s 
not unti l 192 6 tha t th e Bastard y La w wa s passed . Thi s mad e provisio n fo r 
the ascertainmen t o f paternity fo r th e limite d purpos e o f a  smal l weekl y 
payment o f maintenanc e t o th e child' s mothe r durin g th e firs t fourtee n 
years o f th e child' s life . Lik e th e Maintenanc e Law , th e Bastard y La w 
was administere d i n th e Magistrate' s Courts . 

As i n th e Englis h legislation , th e amoun t o f maintenanc e tha t coul d 
be go t i n th e Magistrate' s Court s wa s ver y small , th e limi t tha t coul d b e 
awarded bein g state d i n th e law . A s lat e a s 197 5 thi s limi t wa s fixe d a t 
Eight Dollar s pe r wee k unde r th e Maintenanc e Act , Fou r Dollar s unde r th e 
Affiliation (formerl y Bastardy ) Act . Th e inconvenienc e o f thes e smal l 
awards wa s balance d b y th e eas e o f acces s t o th e Court s an d th e fac t 
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that th e proces s wa s free . I t was intende d t o meet th e need s o f th e poor , 
and o f wives withou t incom e propert y o f thei r own , when husband s refuse d 
or faile d t o maintain the m an d an y dependen t childre n the y migh t have . 
Women wh o cohabite d outsid e o f marriage had , an d stil l have , no clai m t o 
be maintained , thoug h th e childre n wh o ar e par t o f th e famil y o f th e 
partners do . Followin g als o th e Englis h pattern , a  higher standar d o f 
conduct i s demande d fro m claimant s fo r maintenanc e i n th e Magistrates ' 
Courts tha n fro m thos e wh o mak e suc h claim s i n th e Suprem e Cour t i n 
divorce an d othe r matrimonia l causes . An y evidenc e o f adultery , fo r 
example, wil l extinguis h a  wife's clai m t o maintenanc e i n th e lowe r courts , 
it will onl y b e on e matte r t o b e take n int o accoun t i n th e deliberation s 
of th e judge s i n th e uppe r court . 

Maintenance an d Affiliatio n i n Residen t Magistrates ' Court s 

The numbe r o f application s t o th e Magistrates ' Court s unde r th e 
Maintenance an d Affiliatio n Act s ha s alway s bee n large , particularly s o 
under th e latte r Act . A s a  resul t tw o practice s develope d whic h brough t 
the proceeding s int o publi c disfavour . First , th e application s wer e mad e 
direct t o th e offic e o f th e Cler k o f Courts . Th e ver y publi c disclosur e o f 
one's mos t privat e affair s t o a  rushe d an d frequentl y junio r cler k tende d 
to put of f al l bu t th e mos t desperat e o r th e mos t hardened . Secondly , 
in orde r t o preven t th e volum e o f thes e case s swampin g th e wor k o f th e 
Court, th e habi t o f settin g asid e on e da y i n th e week , usuall y Fridays , 
for th e hearin g o f thes e suit s establishe d itself . A s hearin g ha d t o 
follow servic e o f summon s -  which frequentl y too k som e time , i f i t ever go t 
served a t al l -  the applicant s wer e ofte n i n fairl y desperat e strait s an d 
speed o f despatc h i f th e matte r wa s important . Th e fe w minute s whic h i t 
usually too k th e magistrat e t o dispos e o f th e matte r mean t tha t n o rea l 
consideration coul d b e give n t o it s merits, and thi s wa s mad e wors e b y th e 
fact tha t i n most case s ther e ha d bee n n o investigatio n o f th e 
circumstances o f th e family . Ther e wa s n o ide a a s t o whether th e decisio n 
about maintenanc e me t th e nee d o f th e famil y o r indee d whethe r o r no t 
it would eve n b e obeyed . 

Those wh o brough t case s unde r th e Maintenanc e La w were slightl y 
better of f tha n thos e wh o ha d t o brin g sui t unde r th e Affiliatio n Law . 
If ther e seeme d t o b e evidenc e tha t violenc e eithe r ha d bee n o r woul d 
be involve d i n th e collectio n o f maintenance, o r i t was clea r tha t th e 
respondent ha d n o intentio n o f payin g suc h maintenance , th e Cour t coul d 
upon applicatio n orde r th e mone y t o be pai d t o th e Cler k fro m who m i t 
could the n b e collecte d b y th e application . N o suc h procedur e wa s 
available unde r th e Affiliatio n Act , and th e pligh t o f childre n use d t o 
try an d enforc e cour t order s fo r thei r maintenanc e becam e a  matter o f 
considerable concer n t o th e socia l services . I t was thei r experienc e 
that th e wa y th e la w deal t wit h maintenanc e problem s tende d t o compoun d 
rather tha n solv e famil y problems . Understandabl y therefor e the y wer e 
in th e forefron t o f th e movemen t t o get establishe d a  Famil y Cour t 
system. The y presse d fo r a  Cour t whic h coul d dea l wit h th e whol e rang e 
of famil y problem s includin g divorce , with th e kin d o f organisatio n 
which woul d integrat e th e work o f th e service s wit h eac h othe r an d wit h 
the Court . The y wante d a n en d t o th e confusio n ofte n suffere d b y 
families i n nee d and/o r in-trouble , face d wit h th e differen t an d sometime s 
conflicting solution s offere d b y th e variou s service s an d th e variou s 
courts befor e whic h matter s coul d b e heard . Th e shortcoming s o f th e wa y 
in which famil y matter s wer e handle d wer e s o widely experience d tha t th e 
call fo r a  Famil y Cour t attracte d a  good dea l o f publi c support . 

Establishment o f th e Famil y Cour t 

In 197 4 th e Governmen t decide d tha t th e Famil y Cour t experimen t 
should b e tried . Afte r consultation s an d a  good dea l o f debat e i t wa s 
agreed tha t a  prototype cour t shoul d b e se t u p i n th e capita l area , 
its jurisdictio n confine d t o tha t area . Th e limit s o f th e jurisdictio n 
of courts that coul d b e create d b y Ac t o f th e Jamaica n Parliamen t ha d bee n 
the subjec t o f controversy , judicia l hearin g an d appea l righ t u p t o th e 
privy Counci l durin g 1974-7 5 a s a  resul t o f th e Government' s decisio n t o 
create a special Cour t fo r th e hearin g o f offence s relatin g t o th e 
possession an d us e o f firearms . Part s o f th e jurisdictio n exercise d b y 
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the Magistrates ' Court s an d b y th e Suprem e Cour t wer e give n t o th e Gu n 
Court. I n brief , th e findin g o f th e Priv y Counci l wa s tha t suc h par t o f 
of th e legislatio n a s attempte d t o d o thi s wer e outsid e th e powe r o f 
Parliament a s lai d dow n inth e Jamaic a Constitution . Thoug h th e propose d 
Family Cour t woul d no t b e o n al l four s wit h th e Gu n Cour t whic h wa s th e 
subject o f th e appeal , i t wa s decide d tha t divorce , annulmen t an d othe r 
related matrimonia l cause s withi n th e jurisdictio n o f th e Suprem e Cour t 
would no t b e assigne d t o th e Famil y Court . Mos t othe r famil y matter s 
were o r could b e deal t wit h i n th e Residen t Magistrates ' Courts . I t 
was agree d tha t th e statu s o f th e Famil y Cour t woul d b e effectivel y a t 
that leve l fo r th e tim e being , thoug h th e Governmen t polic y statemen t 
announcing thi s acknowledge d th e desirabilit y o f havin g on e cour t dea l 
with al l famil y matter s an d indicate d tha t thi s en d woul d b e pursued . 

The mai n objectiv e o f th e plan s fo r th e Court' s desig n an d 
functioning wa s t o provid e a n integrate d approac h b y judicia l an d socia l 
services t o th e handlin g o f famil y problems . This , subjec t t o th e 
constitutional limitation s outline d above , determined th e jurisdictio n o f 
the Court , what service s woul d b e mad e availabl e insid e th e Cour t building , 
and th e stage s a t whic h suc h service s woul d b e availabl e t o peopl e seekin g 
help. Governmen t polic y statement s emphasise d tha t th e ai m wa s t o preven t 
family breakdow n wher e thi s wa s possible , an d i f i t coul d no t b e avoided , 
so t o dea l wit h i t tha t th e welfar e o f al l it s members , particularly th e 
children, were protected . 

As a  resul t o f th e analysi s o f informatio n fro m th e Courts , th e 
social services , both governmen t an d voluntary , an d othe r relevan t 
sources, th e Cour t wa s give n jurisdictio n ove r matter s arisin g unde r 
the Affiliatio n Act , th e Childre n (Adoptio n of ) Act, th e Childre n (Guardian -
ship an d Custody ) Act , Th e Educatio n Act , th e Juvenile s Act , th e 
Maintenance Ac t an d th e Marrie d Women' s Propert y Act . T o thes e hav e bee n 
added th e Statu s o f Childre n Ac t whic h cam e int o effec t i n 1976 . Th e 
information an d consultation s als o reveale d a  need an d a  deman d fo r 
preventive wor k wit h families . Th e mai n governmen t agencies , th e 
Probation an d Chil d Car e services , were no t empowere d t o d o preventiv e 
work, an d th e fe w voluntar y agencie s engage d i n i t coul d no t mee t th e 
demand, limite d a s the y wer e b y mone y an d geographica l location . I t als o 
emerged tha t familie s i n need o r i n troubl e frequentl y neede d th e service s 
of mor e tha n on e agency,'an d referral s t o widely separate d service s 
tended t o defea t client s wh o jus t droppe d ou t o f sight . 

It was quit e clea r fro m th e beginnin g tha t th e service s neede d withi n 
the Cour t coul d onl y b e provide d throug h collaboratio n wit h th e existin g 
agencies. Th e financia l constraint s o n plannin g wer e considerable . Th e 
Child Car e an d Probatio n Service s whic h worke d s o closel y wit h th e Court s 
under th e Juvenile s La w agree d t o have office s a t th e Court , a s di d th e 
Adoption Service , Publi c Assistanc e an d th e voluntar y bod y doin g 
counselling an d preventiv e wor k wit h th e familie s o f youn g children . On e 
of th e Lega l Ai d clinic s agree d t o help . Th e Ministr y o f Healt h wa s 
asked fo r th e service s o f a  Publi c Healt h nurs e t o facilitat e referral s 
to doctors , specialist s an d clinic s a s wel l a s provid e famil y plannin g 
advice an d firs t ai d whic h wa s sometime s necessary . Th e polic e wer e 
accommodated, an d a n extende d Cour t Servic e whic h include d a  unit t o dea l 
with th e collectio n an d payin g ou t o f monie s fo r maintenance . Th e Cour t 
was give n it s ow n bailiffs . Ther e wa s n o servic e providin g marriag e an d 
family counsellin g a s suc h an d arrangement s wer e made , with considerabl e 
help fro m th e churches , fo r traine d person s t o offe r thi s servic e o n a 
sessional basis . 

The tw o importan t aspect s o f th e desig n o f th e Famil y Cour t tha t 
enabled i t t o functio n -  thoug h no t withou t som e hitche s -  as a  unit wer e the 
Intake Servic e t o whic h thos e seekin g hel p wen t firs t an d th e co-ordinatio n 
unit, whos e head * ha d th e responsibilit y o f ensurin g tha t th e service s 
which wer e offere d t o th e publi c o r which experienc e showe d wer e neede d 

"There wa s resistanc e t o includin g th e pos t o f th e Co-ordinato r i n 
the Famil y Cour t Act . No w afte r seve n year s o f operation , 
consideration i s bein g give n t o amendin g th e la w t o includ e it . 
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would b e delivere d a t a s acceptabl e a  standar d a s finance s woul d allow . 
Liaison wit h existin g service s wa s importan t a s was th e capacity t o 
stimulate ne w service s wher e ther e wer e gaps . Bu t th e rea l crucia l jo b 
of liaiso n wa s wit h th e Judge s o f th e Famil y Cour t an d th e Cour t staff s 
who worke d unde r them . Bot h Judge s an d Cour t staf f wer e peopl e wh o ha d 
been workin g a t ver y simila r job s i n Residen t Magistrates ' Courts . A s 
was pointe d ou t above , th e socia l worker s an d othe r agenc y personne l 
working withi n th e Famil y Cour t cam e mostl y fro m senio r worker s withi n 
established services . A  trainin g an d orientatio n programm e wa s 
organised fo r al l thos e recruite d t o th e Court . I n spit e o f thi s ol d 
work habit s an d attitudes kept reassertin g themselves , an d thi s require d 
the constan t attentio n o f th e co-ordinatio n unit . Thoug h i t wa s 
recognised fro m th e beginnin g tha t al l ne w recruit s shoul d hav e a  cours e 
of trainin g befor e beginnin g wor k i n th e Cour t an d tha t a  constan t programm e 
of in-servic e trainin g wa s necessar y t o kee p i t functionin g well , th e 
training programm e ha s bee n a  casualty o f th e tigh t financia l situatio n 
in which th e islan d ha s foun d itself . 

The intak e procedur e i s th e ke y o f th e ne w approac h i n th e handlin g 
of famil y matters . Al l person s bringin g ne w matter s se e firs t on e o f th e 
Intake Counsellors . Thes e ar e traine d an d experience d socia l worker s 
whose jo b i t i s t o liste n t o client s an d hel p the m clarif y th e matter s 
at issue , t o dea l themselve s wit h thos e tha t d o no t nee d referra l an d t o 
refer th e res t t o th e appropriat e agency . Mos t o f th e referral s g o t o 
agencies tha t ar e represente d i n th e Famil y Cour t building , bu t 
referrals ma y als o b e mad e t o outsid e agencies . Thi s metho d o f approac h 
has ha d suc h succes s tha t th e Cour t ha s foun d i t difficul t t o cop e wit h th e 
flood o f peopl e wh o cam e a t it s openin g an d hav e continue d t o come . Th e 
emphasis ha s fro m th e beginnin g bee n o n tryin g t o bring th e contendin g 
parties togethe r an d t o tr y an d reac h som e measure s o f agreemen t a s t o ho w 
their difficultie s migh t b e tackled . Th e pro s an d con s o f a  resor t t o 
legal proceeding s ar e discussed . Predictabl y man y o f th e case s concer n 
maintenance and , where thi s appear s likel y t o succeed , conciliatio n i s 
offered. Experienc e ha s shown that whe n suc h arrangement s ar e understoo d 
and agree d upo n b y bot h partie s the y ar e mos t likel y t o be honoure d eve n 
if, o r i n som e case s especiall y if , ther e i s no cour t order . Reconcilia -
tion work , wher e thi s seeme d calle d for , was undertake n b y th e Famil y an d 
Marriage Counsellin g unit . Referra l t o thi s uni t wa s sometime s mad e b y 
the Judge s an d supervisio n b y the m coul d b e requeste d eithe r b y th e Judge s 
or b y client s themselves . 

The proposa l t o se t u p a  Famil y Cour t ha d bee n me t wit h th e objectio n 
that ther e wa s ver y littl e t o b e gaine d b y improvin g th e wa y i n whic h 
family matter s wer e handle d whe n th e law s themselve s wer e oppressive . 
This wa s acknowledged , bu t a s i t was clea r tha t th e law s neede d t o b e 
comprehensively amende d an d thi s woul d tak e som e year s i n th e doing , a 
compromise wa s reached . Th e area s i n which th e greates t hardship s wer e 
being experience d wer e identified . I t appeare d tha t thes e coul d b e 
corrected b y relativel y mino r amendment s t o existin g legislatio n an d i t 
was agree d tha t thes e amendment s woul d b e presente d t o Parliamen t a t th e 
same tim e a s th e la w settin g u p th e Famil y Court . Fo r example , amendment s 
were mad e t o th e Maintenanc e an d Affiliatio n Act s raisin g th e ag e t o whic h 
juveniles would b e entitled t o be maintaine d t o sixtee n an d Judge s ha d th e 
discretion t o exten d thi s t o eightee n years . Th e limitation s t o th e 
amount o f maintenance tha t coul d b e awarde d unde r thes e Act s (referre d t o 
above) was remove d an d th e Judg e wa s give n th e discretio n t o determin e 
the amoun t o f th e awar d takin g al l th e circumstance s int o consideration . 

The Judicatur e (Famil y Court ) Act wa s passe d i n Decembe r 197 5 wit h 
the accompanyin g amendment s t o othe r Act s referre d t o above . Th e cour t 
began operatio n i n January 1976 . Ther e wer e no w thre e cour t system s 
handling famil y matters . A t th e lowe r leve l ther e wa s th e Famil y Cour t 
in Kingston an d St . Andrew, i n othe r parishe s o f th e islan d th e Residen t 
Magistrates' Court s continue d a s befor e wit h th e on e differenc e tha t th e 
amendments t o th e law s whic h ha d bee n mad e applie d t o the m also . A t th e 
upper level , th e Suprem e Cour t functione d a s before . 
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Response t o Famil y Cour t Approac h 

A numbe r o f thing s resulte d fro m th e establishmen t o f th e 
experimental Famil y Court . Mos t noticeabl e wa s th e floo d o f person s wh o 
came t o tak e advantag e o f th e facilitie s offere d b y th e Court . Te n 
thousand nin e hundre d an d fort y thre e wer e interviewe d b y th e Intak e 
Counsellors durin g th e firs t yea r o f operation . Th e majorit y o f thes e 
were maintenanc e matters , th e respons e stimulate d b y th e remova l o f th e 
limitations o n th e amoun t o f maintenanc e tha t coul d b e awarded . I t i s als o 
fair t o not e tha t a  simila r respons e wa s no t recorde d i n th e othe r 
parishes wher e th e ol d procedure s fo r dealin g wit h thes e matter s wer e stil l 
being followed . I n addition , i t was note d tha t a  number o f peopl e eithe r 
changed o r attempte d t o chang e thei r addresse s s o tha t the y woul d fal l 
within th e geographica l fiel d o f jurisdictio n o f th e Famil y Court . I t wa s 
anticipated tha t th e initia l heav y number s o f peopl e usin g th e Cour t woul d 
represent a  backlog o f matters whic h fo r on e reaso n o r anothe r person s 
might no t hav e though t i t worth thei r whil e t o pursue . Bu t thi s seem s 
not altogethe r t o be th e case . I n th e seve n year s o f th e Court' s operatio n 
the numbe r resortin g t o i t have continue d t o rise . Bu t ther e ha s bee n n o 
money t o provid e mor e staf f -  and the y wer e neve r enoug h t o functio n 
adequately fro m th e beginning . Th e resul t ha s bee n tha t a  limitatio n ha s 
had t o b e place d o n th e numbe r seein g th e Intak e Counsellor s daily , thoug h 
every attemp t t o respon d t o emergencie s i s made. 

In respons e t o publi c pressur e fo r th e extensio n o f th e Famil y Cour t 
system t o othe r areas , a secon d Cour t wa s opene d a t th e Wester n en d o f th e 
island. Bu t th e grav e financia l proble m o f th e countr y ha s mad e furthe r 
developments impossible a t a  tim e whe n th e nee d fo r suc h service s ar e 
possibly greatest . 

Legal Disabilitie s o f Chil d Bor n ou t o f Wedlock: Statu s o f Childre n Ac t 

Concern fo r th e improvemen t i n th e handlin g o f famil y la w case s wa s 
only a  par t o f th e campaig n t o make th e la w an d lega l practic e an d proce -
dures relate d t o familie s mor e responsiv e t o th e need s o f people . Th e 
legal disabilitie s suffere d b y childre n bor n ou t o f wedlock wer e see n t o 
be a n importan t par t o f th e cycl e o f povert y an d instabilit y tha t affecte d 
so many families . I t was fel t tha t discriminatio n i n th e lega l 
treatment o f children " born i n an d ou t o f wedloc k shoul d b e abolished . 
Parental right s an d dutie s shoul d belon g t o thos e wh o coul d b e identifie d 
legally. Thoug h i t was no t read y i n tim e t o b e par t o f th e legislativ e 
packet tha t accompanie d th e Famil y Cour t Act , th e Statu s o f Childre n Ac t 
was passe d i n November 1976 . I t describe d itsel f a s 'A n Act t o remov e th e 
legal disabilitie s o f childre n bor n ou t o f wedlock an d t o provid e fo r 
matters connecte d therewith... " Th e centra l sectio n o f th e Act deal t 
with evidenc e r e parenthood . Wher e th e chil d wa s bor n t o married parent s 
or within te n month s afte r th e endin g o f th e marriag e b y deat h o r 
dissolution th e usua l rebuttabl e presumption s applies . Wher e thi s i s no t 
the case , th e Ac t detail s wha t evidenc e o f paternit y wil l b e acceptabl e 
either a s prim a faci e evidenc e o f a s conclusiv e proo f o f paternity. A s 
one o f th e mos t importan t piece s o f prim a faci e evidenc e i s th e presenc e 
of th e nam e o f th e fathe r o n th e birt h certificat e o f th e child , 
amendments hav e recentl y bee n mad e t o th e Registratio n (Birt h an d Deaths ) 
Act t o widen th e scop e o f th e ver y restrictiv e provision s whic h ha d u p t o 
now governe d thi s process . 

One o f th e importan t change s brough t abou t b y th e Statu s o f Childre n 
Act i s tha t application s fo r declaratio n concernin g paternit y ca n no w b e 
made eithe r t o th e Famil y cour t o r th e Suprem e Cour t b y th e father , th e 
child, an d an y perso n "havin g a  prope r interes t i n th e result " a s well a s 
the mother . 

Legal recognitio n o f paternit y mean s that , among othe r things , th e 
father ma y mak e clai m t o th e custod y an d guardianshi p o f hi s chil d an d 
the welfar e o f th e chil d become s th e decidin g facto r i n determinin g whic h 
parent shoul d b e awarde d custody . 

Piecemeal amendmen t o f legislatio n o f th e kin d tha t ha s bee n 
described abov e i s neve r satisfactor y a s ther e ar e alway s gap s an d anoma -
lies left . Th e Internationa l Yea r o f th e Chil d provide d bot h th e impetu s 
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and th e fund s fo r wor k t o begin o n a  comprehensiv e Children' s Act , which i t 
is hoped wil l b e read y fo r presentatio n t o Parliamen t earl y i n th e nineteen -
eighties. 

Divorce an d Matrimonia l Cause s 

As describe d above , divorc e an d othe r matrimonia l cause s fel l outsid e 
the scop e o f th e wor k o n th e Famil y Court , bu t i t was recognise d tha t 
changes wer e neede d i n thi s are a o f th e la w also . Fear s ha d bee n expresse d 
that marrie d wome n whos e husband s ha d childre n outsid e o f wedlock woul d 
suffer fro m th e improvemen t i n th e statu s o f suc h children , i n particula r 
where propert y wa s concerned . Bette r right s t o maintenance an d th e righ t 
of suc h childre n t o inheri t equall y wit h childre n bor n i n wedlock coul d b e 
seen t o threate n th e ver y il l define d propert y right s o f wives, especiall y 
upon breaku p o f th e marriag e o r upon th e deat h o f th e spouse . Th e 
concern o f wives i n thi s matte r i s probably sharpene d b y th e fac t tha t a  lo t 
of the m hav e job s an d contribut e t o th e famil y income , an d ma y hel p t o pa y 
for asset s suc h a s th e famil y home . 

Statistics o n th e populatio n o f Jamaic a sho w tha t b y th e tim e the y 
are i n thei r fiftie s mos t wome n i n Jamaica hav e married . Th e numbe r o f 
marriages show s a  slo w bu t stead y increas e durin g th e las t thirt y years . 
In 195 1 th e numbe r wa s 6,408 . I t reache d a  peak i n 197 5 o f 10,188 . I t ha s 
fallen a  littl e sinc e then , but no t ver y far . I t may no t hav e matche d th e 
population explosio n tha t th e islan d ha s experience d durin g th e fiftie s an d 
sixties, bu t sinc e th e bulg e i s barely comin g t o marriageabl e age , th e 
disparity i n percentage i s no groun d fo r assertin g tha t marriag e i s becomin g 
outmoded. Th e divorc e figure s sho w th e othe r sid e o f th e picture . i n 195 1 
the numbe r o f decree s absolut e awarde d wa s 189 . B y 196 6 i t was 66 3 an d 
by 1978 , 748. Th e jum p recorde d i n 196 6 wa s effectivel y th e resul t o f 
legal ai d fo r person s wishin g t o ge t a  divorc e wh o ha d ver y littl e o r n o 
income o r property . Th e entitlemen t t o ai d wa s se t ver y lo w -  at presen t 
no on e earnin g ove r 5 0 Jamaican Dollar s pe r wee k ca n qualif y fo r lega l ai d 
- s o tha t i t i s effectivel y limite d t o wives wh o di d no t wor k o r ha d n o 
property an d th e unemployed . Th e cos t o f divorc e proceeding s i s rathe r 
high -  somewhere betwee n 50 0 -  1,00 0 Jamaica n Dollar s -  though i t may b e 
more i f complicated custody , maintenanc e an d propert y matter s hav e t o b e 
worked out . I n effec t thi s mean s tha t betwee n thos e wh o qualif y fo r lega l 
aid an d thos e wh o ca n affor d thes e fee s ther e mus t b e a  larg e numbe r o f 
people wh o nee d bu t canno t ge t resolutio n o f thei r problems . I n thi s 
sense th e divorc e figure s ar e perhap s artificall y low . 

Family La w Committe e 

As a  resul t o f th e change s tha t wer e takin g plac e i n othe r famil y la w 
areas becaus e o f th e establishmen t o f th e Famil y Court , a Committe e wa s 
appointed i n Octobe r 197 5 "t o examin e th e existin g law s relatin g t o 
Divorce an d othe r area s o f Matrimonia l an d Famil y Law , an d t o mak e 
recommendations fo r change s wher e thi s i s deeme d necessary. " Afte r 
preliminary discussion s whic h range d generall y ove r th e field , th e 
Committee fel t tha t th e feelin g o f th e publi c ough t t o be sough t o n matter s 
which s o nearl y affecte d them , an d formulate d thes e topic s unde r fou r heads . 
These ar e quote d fro m th e Interi m Repor t o n Divorc e an d Matrimonia l Law 
issued b y th e Committee . The y wer e a s follows : 

"(i) Whethe r th e singl e groun d fo r th e dissolutio n o f 
marriage shoul d b e irretrievabl e breakdow n an d wha t shoul d 
be th e evidenc e thereof ; 

(ii) Al l questions dealing specificall y wit h propert y owne d 
by spouses ; 

(iii) Al l question s dealin g specificall y wit h th e matrimonia l 
home ; 

(iv) Wha t specia l provision s ough t t o be mad e fo r dependen t 
children i n respec t o f th e matrimonia l home. " 
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Profile of Petitions for Divorce 

Examining the evidence it had collected the Committee found that the 
pattern of divorce had certain outstanding features. Ove r 70 percent of 
divorces since the passage i n 1969 of the Divorce (Amendment ) Act were 
filed on the five-year separation ground which that Act made available to 
petitioners. Th e majority of petitions were filed i n cases where the 
parties had been married for five to ten years. The y also observed that 
marriage occurred in the majority of cases between ages twenty-one to 
thirty. Th e only other significant statisti c appears to be that about 
fourteen percent of all divorces occur in marriages that have lasted for 
twenty-six years and over. 

The approach to divorce seems to be fairly summed up in the words of 
the Committee. "We  recognis e that persons seeking the assistance of the 
Divorce Court so order their affairs that the contested divorce i n Jamaica 
is a rarity. I t is an expensive procedure, may encounter numerous delays, 
is subject to a multiplicity of interlocutory proceedings, has special 
rules as to costs between husbands and wife, and may terminate with both 
spouses very much married". 

While legal aid may, as pointed out above, be obtained for divorce, 
it is understandable tha t most of those who apply for the aid tend to be 
those whose petitions are based on the five-year rule and who do not expect 
the divorce to be contested. Thoug h the availability of legal aid may have 
increased the numbers of petitions, it does not seem to have increase d 
the numbers of failed marriages. Th e findings of the Committee outline d 
above that a significant majority of marriages where the partners seek 
divorce fail in the early years* suggests that if more help in the form 
of counselling and advice were available' some at least of the distress 
caused by the early breakdown, in particular where there are young children, 
could be avoided. Thes e figures also suggest that in these cases the wives 
had some means of maintaining themselves so that they can wait out the 
five-year period . Fo r one of the reasons for early resort to divorce, up 
to very recently, is that the amount of maintenance available during and 
after proceedings was substantially more than could be obtained by 
petitions under the Maintenance Act i n the Resident Magistrates' Court. 

It will be interesting to observe over time whether the removal of 
the financial restrictions i n these lower courts will affect the bringing 
of petitions for divorce, or whether the higher standard of sexual conduct 
demanded still from wives under the Maintenance Act will prevent a signi-
ficant amount of applications fro m being brough there. I t has also to be 
borne in mind that lawyers have not taken readily to the opportunities 
offered for maintenance settlemen t by the Family Court, so far apparently 
preferring divorce and the Supreme Court. 

Existing Grounds for Dissolution of Marriage 

The likely effect of resort to divorce on those involved - husband, 
wife, dependent children i f there are any - can be visualized by lookin g 
at the existing grounds for dissolution of marriage. Unti l 1969, when a 
petition could be presented on the ground of five years separatio n 
immediately preceding i t was introduced, the grant of a decree was 
dependent on a finding of matrimonial fault. Eve n with the five year 
separation ground the Divorce Act provides that where a petition based on 
this is opposed, the Court must dismiss i t unless satisfied on the 
evidence that the separation was wholly or substantially due to the 
wrongful act or conduct of the respondent. Th e element of matrimonial 
offence is also present here. I n addition to this, the existing grounds 
for dissolution of marriage available to both husband and wife are 
adultery, desertion without cause for three years, cruelty, and if one of 
the partners is of unsound mind for at least five years immediatel y 
preceding the presentation of the petition. Additiona l grounds are 
available to a wife who can show that since the marriage her husband has 
been guilty of rape, sodomy or bestiality. 

This is also borne out by Table 1 in article on "Fertility of Common-
law Unions in Jamaica" - Cumper - which shows that of those married 
in the 15-19 age group 30% of them were no longer with their partners 
five years later. 
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Recommendations o f Famil y La w Committe e 

The concep t o f matrimonial faul t stil l underlie s th e lega l approac h 
to divorce . O n thi s matte r th e Committe e stated : "W e ar e o f th e vie w 
that th e concep t o f 'matrimonia l wrong ' o r 'fault ' ough t no t t o b e th e 
basis fo r divorce . Factor s suc h a s cruelt y o r adulter y o n th e par t o f 
one part y ar e onl y th e indici a o f th e breakdow n o f th e marriage . I n mos t 
cases bot h partie s bea r som e degre e o f blam e fo r thi s breakdown . Th e nee d 
to establis h tha t th e responden t ha s bee n a t faul t ha s le d t o widesprea d 
collusion an d fabricatio n o f evidenc e i n divorc e proceedings . Th e 
indignity, bitternes s an d hostilit y an d un-edifyin g publicit y whic h usuall y 
attend suc h proceeding s ar e i n general harmfu l t o partie s an d childre n 
alike, an d i n particula r inhibi t th e amicabl e settlemen t o f financia l an d 
other arrangement s suc h a s custod y an d visitin g right s i n respec t o f th e 
children o f th e marriage" . Thi s statemen t recognise s tha t i n most case s 
relationship betwee n th e divorcin g partie s ha s t o continu e afte r th e 
dissolution o f th e marriage , an d tha t th e wa y i n which suc h dissolutio n i s 
dealt wit h i s ofte n a  crucia l facto r i n determinin g th e kin d o f relationshi p 
that ensues . Whe n ther e ar e children , particularl y youn g ones , involved , 
it i s clea r tha t ever y effor t shoul d b e mad e t o achiev e a s amicabl e a 
relationship a s i s possibl e i n th e circumstances . 

The Committe e therefor e recommende d tha t al l th e existin g ground s 
of divorc e b e abolishe d an d onl y on e groun d -  th e irretrievabl e breakdow n 
of th e marriag e -  be substituted . I n considerin g wha t kin d o f evidenc e 
would b e require d t o satisf y th e Cour t o f this , th e Committe e observe d 
that i n legislatio n suc h a s th e Unite d Kingdo m Matrimonia l Cause s Act , th e 
fault theor y stil l ha d a  place sinc e th e kin d o f evidenc e whic h wa s 
relied upo n wer e th e ol d ground s o f adulter y an d desertio n a s wel l a s th e 
later on e o f separatio n wit h o r withou t consent . The y woul d prefe r t o rel y 
upon evidenc e o f th e fac t o f breakdow n a s i n th e Australia h Ac t wher e th e 
Court nee d onl y t o b e satisfie d tha t ther e ha s bee n separatio n fo r th e 
necessary perio d o f tim e an d tha t i t i s unlikel y tha t cohabitio n wil l b e 
resumed. Thi s approac h mean s tha t an y avenu e o f possibl e reconciliatio n 
must b e explored . 

Support Servic e 

It i s clea r tha t i f divorce i s t o be handle d i n th e recommende d way , 
three kind s o f suppor t servic e shoul d b e mad e available . Th e firs t ha s 
been indicate d abov e -  counselling an d advic e leadin g t o reconciliation . 
Where thi s i s not possible , tw o furthe r problem s ma y aris e fo r settlemen t 
- custod y o f dependen t childre n an d divisio n o f th e matrimonia l assets . 
Both th e partie s an d thei r childre n an d th e Court s woul d benefi t fro m 
skilled hel p i n comin g t o a  decision abou t custod y an d acces s whic h giv e 
more weigh t t o th e lon g a s wel l a s th e short'ter m interest s o f th e childre n 
involved. I n additio n a  good conciliatio n servic e woul d b e perhap s th e 
most effectiv e mean s o f handlin g probem s arisin g fro m th e dividin g u p o f 
property betwee n th e spouses . Becaus e o f th e natur e o f an d th e en d resul t 
aimed at , th e approac h t o al l thre e problem s mus t b e differen t an d the y 
cannot effectivel y b e combine d withou t confusion . 

The Committe e di d recognis e (p.i i o f th e Report ) tha t acceptanc e o f 
their recommendation s woul d involv e th e provisio n o f "adequat e 
counselling services " s o tha t th e Cour t coul d b e satisfie d befor e grantin g 
a divorc e tha t al l reasonabl e effort s a t reconciliatio n ha d bee n made . The y 
pointed t o th e us e o f Famil y an d Marriag e Counsellor s i n th e Famil y Cour t 
and recommende d tha t suc h counsellor s shoul d b e assigne d t o th e Suprem e 
Court wit h th e followin g functions : 

"(i) t o assis t th e partie s t o a  marriage i n thei r effort s a t 
reconci1iation ; 

(ii) t o provid e counsellin g i n relatio n t o divorc e problem s 
and generall y t o assis t th e partie s i n resolvin g suc h problem s 
whether befor e o r afte r a  divorce ; 

(iii) t o provid e counsel , assistanc e an d supervicio n i n relatio n 
to question s o f custod y an d acces s t o childre n o f th e family . 
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(iv) t o make report s t o th e judg e o n an y o f th e matter s a t (i ) 
(ii)or (iii ) an d generall y a s t o matter s affectin g th e welfar e 
of th e partie s o r th e childre n o f th e famil y o r a s t o th e prospect s 
of improvemen t o f th e marita l relationship. " 

In considerin g thes e proposal s ther e ar e a  number o f thing s tha t hav e 
to be born e i n mind. Fo r example , a s indicate d above , th e skill s neede d 
for reconciliatio n an d fo r conciliatio n wor k ar e different . Th e essenc e o f 
the se t o f problem s facin g th e marriag e an d famil y counsello r i s th e 
emotional relationshi p betwee n th e parties . Th e conciliato r o n th e othe r 
hand-must ac t a s a n impartia l arbitrato r mainl y i n financia l an d propert y 
matters, an d shoul d hav e specia l knowledg e i n thes e an d ta x matter s t o b e 
effective. Custod y matter s rais e a  differen t se t o f problem s i n th e 
solution -of which interest s o f th e chil d ar e paramount . I t may b e 
appropriate her e t o as k whether , i n th e ligh t o f th e way s Jamaica n 
families ten d t o functio n a s describe d above , consideratio n shoul d no t b e 
given t o includin g th e claim s o f grandparent s t o th e custod y o f childre n 
who hav e bee n effectivel y brough t u p b y them . A t presen t th e parents ' 
preeminent righ t t o custod y blot s ou t claim s b y othe r famil y members . 

The Rol e o f Lawyer s 

In addition t o th e nee d fo r suppor t service , th e chang e fro m a  'fault ' 
to a  'breakdown ' basi s fo r divorc e wil l deman d a  chang e i n th e wa y lawyer s 
and judge s dea l wit h thes e matters . Lawyer s wil l b e face d wit h th e fac t 
that th e strictl y adversar y metho d i s no longe r appropriat e an d muc h o f 
the lon g draw n ou t discover y procedur e irrelevant . I f ther e i s a 
statutory requiremen t tha t a  genuine attemp t o f reconciliatio n mus t b e 
made, the n ther e mus t b e a n organise d workin g relationshi p betwee n lawyer s 
practising i n thi s fiel d an d marriag e an d famil y counsellors . Ther e ca n 
be littl e doub t tha t maintenanc e an d propert y matter s ar e mor e satisfacto -
rily settle d i f ther e i s agreemen t betwee n th e partie s base d o n a  mutua l 
understanding o f thei r circumstances . Thi s ca n b e fa r bette r achieve d b y 
a conciliatio n proces s thoug h th e actua l application s t o th e Cour t woul d b e 
made b y lawyers . I t mus t b e recognise d tha t thes e procedure s wil l onl y 
work i f th e partie s reall y wis h t o reac h agreement , bu t ther e wil l 
probably b e enoug h o f the m wit h suc h ill-wil l toward s eac h othe r t o kee p 
lawyers i n employment . 

There i s som e evidenc e t o sugges t tha t man y peopl e wit h marriag e 
problems loo k fo r alternative s t o a  visit t o a  lawyer' s office . Thi s i s 
often regarded , b y themselve s an d b y others , as a  ste p toward s a  breac h 
from whic h retrea t i s difficult . Th e experienc e o f th e lega l ai d 
clinics whic h cam e int o existenc e i n th e 1970 s suggests that man y peopl e 
who ar e eithe r unwillin g o r unabl e t o affor d t o go t o a  lawyer' s offic e 
feel tha t the y nee d som e lega l advic e whe n contemplatin g divorce . Ther e i s 
also som e evidenc e t o sugges t tha t clinic s hav e bee n helpfu l i n sortin g 
out matrimonia l propert y dispute s whic h woul d otherwis e hav e gon e un -
resolved. Ho w muc h suc h famil y la w problem s ten d t o dominat e th e publi c 
mind ca n b e see n b y monitorin g suc h programme s a s "Th e Radi o Lawyer" . 
Clearly t o many peopl e resor t t o lega l actio n i s not wha t the y woul d 
prefer, thoug h thi s ma y largel y b e a  respons e t o th e wa y i n which thes e 
matters ar e deal t wit h i f th e experienc e o f th e Famil y Cour t ca n b e take n a s 
a guide . 

Lawyers an d judge s ar e usuall y unhapp y t o be involve d i n dispute s abou t 
custody. Onl y a  carefu l investigatio n ove r tim e wit h th e interest s o f th e 
child firml y i n mind i s a  good enoug h basi s fo r reachin g a  decision. Th e 
whole issu e i s often complicate d b y maintenanc e considerations . Th e 
Courts hav e fro m tim e t o tim e mad e us e o f Probatio n Officer s i n ver y 
difficult cases , but perhap s socia l investigation s shoul d b e th e rul e rathe r 
than th e exceptio n i n custod y matters . Sinc e ther e ar e appropriatel y 
trained Children' s Officer s i n th e Chil d Car e Servic e perhap s socia l 
investigations fo r th e Suprem e Cour t coul d b e on e o f thei r statutor y duties . 
At presen t mos t custod y case s ar e hear d b y th e Maste r i n Chambe r wh o 
hears Summonse s fro m al l division s o f th e Suprem e Court . N o specia l 
expertise o r trainin g i n thi s are a i s expecte d o r provide d for . An y dispute d 
matter likel y t o las t mor e tha n a  da y wil l normall y b e place d befor e a 
Judge i n Chamber s an d thi s wil l involv e waitin g fo r a  date . Custod y problem s 
can no w b e handle d i n th d Famil y Cour t wher e socia l investigation s i s 
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provided for , and earlie r hearing s ar e possible . Eu t lawyer s ar e 
reluctant t o use thi s facility . I t may b e becaus e wher e custod y i s treate d 
as part o f a  divorc e settlemen t i t i s easie r t o handl e th e whol e matte r i n 
the Suprem e Cour t eve n i f thi s involve s differen t hearings . 

It ha s bee n pointe d ou t abov e tha t peopl e havin g marita l difficultie s 
were ofte n drive n t o star t divorc e proceeding s becaus e i t was th e onl y wa y 
in which reasonabl e maintenanc e coul d b e ordered . Thi s i s no longe r tru e 
since th e financia l limit s o n maintenanc e i n th e lowe r court s hav e bee n 
removed. A s th e reall y contentiou s issue s i n marriage breakdow n ten d t o 
centre aroun d maintenanc e an d custody , partner s havin g difficulty could take 
time t o loo k a t thei r marita l problem s mor e coolly if interim arrangements 
concerning maintenanc e an d custod y coul d b e aske d fo r fro m th e Famil y Cour t 
without th e necessit y o f startin g divorc e proceedings . T o offe r thi s kin d 
of servic e t o thei r client s woul d requir e fro m lawyer s a  considerabl e 
change i n attitud e t o th e handlin g o f case s o f thi s kind . I n othe r 
countries ther e ha s bee n discussio n abou t an d agreemen t o n th e nee d fo r 
special trainin g fo r lawyer s workin g i n th e famil y la w field . Suc h a n 
approach seem s t o b e neede d i n Jamaic a also . Thi s shoul d no t b e to o 
difficult t o achiev e sinc e th e trainin g o f lawyer s i s no longe r tie d t o 
the Counci l o f Lega l Education , th e Inn s o f Cour t an d th e La w Societ y i n 
England. Somewher e i n th e lega l trainin g provide d b y th e Arts degre e 
programme o f th e Universit y o f th e West Indie s an d th e professiona l La w 
Schools situate d i n Jamaica an d i n Trinida d ther e shoul d b e scop e t o 
acquaint student s wit h th e informatio n the y nee d o n famil y functionin g 
and th e attitude s tha t th e ne w approache s i n legislatio n an d procedur e 
dictate i f th e purpose s o f thes e change s ar e t o be achieve d i n th e 
better handlin g o f famil y matters . 

The suppor t services , a s outline d above , which woul d b e neede d t o 
make th e recommendation s o f th e Famil y La w Committe e fo r change s i n th e 
Divorce La w work , an d whic h would , i f the y existed , improv e th e presen t 
system, ar e th e sam e a s thos e neede d i n th e Famil y Court . Th e necessar y 
aid i n marriage an d famil y counsellin g an d i n custody case s alread y exist s 
there. Th e creatio n o f a  conciliatio n servic e woul d b e ver y useful . I f 
a Suprem e Cour t divisio n o f th e Famil y Cour t wer e created , thes e suppor t 
agencies coul d provid e th e neede d service s fo r bot h courts , an d hel p t o 
give som e coherenc e t o th e wa y famil y problem s ar e handled . 

First Repor t o f Famil y La w Committe e 

In it s preliminar y meeting , th e Famil y La w Committe e identifie d si x 
general area s to which i t fel t i t shoul d giv e particula r consideration . 
These wer e -

(i) Ground s fo r th e dissolutio n o f marriag e 
(ii) Ground s fo r nullit y 

(iii) Othe r matrimonia l remedie s 
(iv) Jurisdictio n o f th e Court s an d recognitio n o f foreig n decree s 
(v) Custod y o f childre n 

(vi) Distributio n o f propert y consequen t upo n terminatio n o f 
marriage. 

The firs t repor t deal s wit h matter s (i)-(iv) , th e importan t matter s 
of custod y an d distributio n o f propert y wer e lef t fo r latte r reports . Th e 
effect o f th e Committee' s recommendation s i s t o substitut e a  coheren t 
legislative approac h t o th e subjec t o f th e dissolutio n o f marriage i n 
place o f th e differen t approache s tha t hav e accumulate d throug h a  growin g 
number o f amendment s ove r time . Th e abolitio n o f a  number o f remedie s suc h 
as restitutio n o f conjuga l rights , damages fo r adultery , jactitatio n o f 
marriage, whic h woul d eithe r b e unnecessar y o r hav e falle n int o disus e 
naturally follo w fro m this . Nullit y proceeding s woul d b e limite d t o voi d 
marriage an d th e distinctio n betwee n voi d an d voidabl e marriage s abolished . 

Except fo r th e recommendatio n concernin g th e provisio n o f adequat e 
counselling services , no consideratio n appear s t o have bee n give n t o an y 
changes i n procedure. I t ma y be , however, tha t thi s wil l for m par t o f 
the late r reports . I t doe s see m tha t som e attentio n shoul d b e pai d t o thi s 
aspect o f th e matte r whateve r th e are a bein g considered , a s th e presen t 
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handling o f al l dispute d matters , whether thi s involve s th e divorc e itself , 
custody o r partitio n o f matrimonia l property , i s not onl y time-consumin g 
and expensive , bu t seem s designe d t o maximis e conflic t betwee n th e parties . 

Importance o f tim e elemen t i n divorc e case s 

As th e Committe e recognises , tim e i s a n importan t elemen t i n th e 
handling o f matrimonia l problems . Sinc e 193 8 ther e ha s bee n a  thre e yea r 
restriction impose d o n th e star t o f proceeding s fo r divorce , thoug h 
exceptional hardshi p o r exceptiona l depravit y o n th e par t o f responden t 
gave discretio n t o th e Judge s t o hear petition s befor e a  marriage ha d bee n 
in existenc e fo r tha t lengt h o f time . If , as i s recommended , separatio n 
for on e yea r withou t th e possibilit y o f reconciliatio n i s accepted a s a 
ground fo r divorce , th e th e shortenin g o f thi s perio d t o tw o year s woul d 
give tim e fo r th e "matur e an d advise d reflection " whic h th e Committe e fel t 
was neede d befor e embarkin g o n divorce . Discretio n t o hear a  petitio n 
within thi s tim e shoul d nevertheles s b e give n t o th e cour t wher e ther e ar e 
special circumstance s fo r a n earl y hearin g an d wher e reconciliatio n wit h 
the assistanc e o f a  marriage counsello r ha s bee n considere d o r attempted . 
Apart fro m thes e specia l cases , tim e fo r reflectio n an d reconciliatio n 
before th e hearin g o f a  petition o r eve n afte r th e hearin g begin s woul d 
seem t o be a n improvemen t i n th e wa y case s ar e handled . Onc e i t i s clea r 
that reconciliatio n i s ou t o f th e questio n i t would see m t o b e i n everyone' s 
interest tha t ther e shoul d b e a s littl e dela y a s possible in handling suc h 
matters a s th e maintenanc e claim s o f spous e an d dependen t children , an d 
the settlin g o f propert y distribution . I t ha s bee n suggeste d abov e tha t 
this coul d b e mos t quickl y an d easil y handle d wit h th e ai d o f traine d 
conciliators attache d t o th e court . Th e partie s shoul d b e abl e t o choos e 
whether the y wan t th e typ e o f adversar y proceeding s offere d b y cour t 
hearings o r would prefe r concilation . 

Where ther e ar e dependen t children , ther e usuall y ha s t o b e som e 
kind o f continuin g relationshi p betwee n th e partie s an d th e soone r a 
basis fo r thi s ca n b e found , undisturbe d b y continuin g cour t conflict s 
about propert y an d th e like , th e bette r i t would fo r th e childre n fo r 
whose welfar e th e cour t ha s a  specia l responsibility . Thi s i s currentl y 
expressed i n th e discretio n give n t o th e Cour t no t t o make absolut e a 
decree o f dissolutio n o r nullit y o f marriag e o r eve n a  decre e o f 
judicial separatio n unles s the y ar e satisfie d tha t satisfactor y arrangement s 
have bee n mad e fo r th e car e an d upbringin g o f dependen t children . Th e 
Committee recommende d tha t thi s provisio n shoul d remain . I t would b e th e 
sole remainin g ba r t o divorce , a s i t i s recommende d tha t al l th e presen t 
absolute an d discretionar y bar s t o divorc e shoul d b e abolished . Eve n thi s 
might b e necessar y onl y i n exceptiona l case s i f i t becam e norma l practic e 
to conside r arrangement s concernin g th e childre n i n th e perio d o f "matur e 
and advise d reflection " referre d t o abov e wit h th e hel p wher e necessar y 
of th e famil y counsellin g service . 

Bases fo r th e divisio n o f propert y 

The clos e connectio n betwee n marriag e an d propert y la w i s a  recurren t 
theme i n studie s i n famil y la w don e i n differen t countries . Th e settlin g 
of right s t o propert y upo n th e dissolutio n o f marriage bring s thi s int o 
its sharpes t focus . Claim s t o a  shar e i n th e matrimonia l home , t o a  shar e 
whether b y wa y o f maintenance o r a  lum p su m o r bot h i n th e asset s o f a 
couple ar e base d essentiall y o n ho w societ y regard s th e mutua l right s an d 
obligations o f th e partie s t o a  marriage. I t i s perhaps no t surprisin g 
that thoug h th e Famil y La w Committe e aske d fo r th e comment s an d suggestion s 
of th e publi c o r intereste d bodie s o n al l question s dealin g wit h propert y 
owned b y th e spouses , and th e matrimonia l home , tha t ver y littl e i n th e 
way o f respons e wa s made . Thi s coul d hav e bee n expected , no t becaus e 
these thing s wer e no t o f interest , bu t becaus e attitude s wer e changin g s o 
sharply tha t i t was difficul t t o forese e wha t woul d b e fai r an d equitabl e 
even i n th e nex t fiv e o r te n years . Ther e ha s bee n a  good dea l o f interes t 
in th e wa y th e Englis h court s hav e bee n tacklin g th e problem . Tw o 
different approache s ar e discernible . Shoul d th e crucia l facto r b e pas t 
contribution o f whateve r kin d t o th e buildin g u p o f assets , or shoul d 
future need s dictat e th e distribution ? O r shoul d th e court s bas e thei r 
decision o n a  combination o f both ? Shoul d i t b e base d o n th e parties ' ow n 
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estimation o f thei r need s an d right s wit h th e Cour t makin g sur e tha t ther e 
was ful l understandin g b y bot h partie s neithe r wa s bein g take n advantag e 
of b y th e othe r wit h someon e holdin g a  watching brie f o n behal f o f th e 
children, i f any? I t i s suggeste d tha t i n thi s are a th e metho d o f 
reaching agreemen t ma y b e a s importan t a s th e basi s o n whic h propert y i s 
distributed, i f th e importan t thin g i s th e carryin g ou t withou t undu e 
friction o f what ha s bee n decided . 

Investigators o f th e socia l scen e -  as varie d a s pas t governors , Roya l 
Commissions an d mor e recentl y sociologist s -  have al l agree d o n th e 
importance Jamaican s attac h t o th e ownin g o f a  piece o f land , howeve r small . 
Family disagreement s ove r th e divisio n o f lan d hav e bee n recognise d a s bein g 
major contributor s t o crime s o f violance . I t i s th e experienc e o f som e 
practising lawyer s tha t dispute s ove r propert y -  rea l o r persona l -  ten d t o 
be mor e bitterl y fough t tha n dispute s ove r th e custod y o f childre n i n 
divorce cases . Sinc e thes e dispute s ar e costl y an d reall y benefi t neithe r 
party i n th e en d ther e woul d see m t o b e urgen t nee d t o fin d a n acceptabl e 
way o f shortenin g the m an d o f reachin g a  decisio n whic h bot h partie s coul d 
abide by . Fo r thi s t o b e achieved , th e partie s woul d hav e t o have a  clea r 
understanding o f th e consideration s o n whic h th e claim s o f eac h woul d b e 
adjudicated a s wel l a s machiner y suc h a s i s indicate d abov e fo r reachin g 
agreement. 

Summary 

Greater understandin g o f th e pattern s o f famil y functionin g i n Jamaica , 
set ou t a t th e beginnin g o f thi s chapter , ha s alread y le d t o a  good dea l o f 
critical attentio n bein g give n t o famil y la w an d resulte d i n substantia l 
changes bein g made . Thes e bega n i n th e are a i n which th e la w was mos t 
out o f ste p wit h socia l realitie s -  th e statu s an d right s o f th e chil d bor n 
out o f wedlock. Change s i n legislatio n an d i n th e procedure s fo r handlin g 
cases hav e resulte d i n improvements , bu t ther e i s stil l som e tidyin g u p t o 
be done , fo r exampl e i n th e provision s abou t wh o ma y clai m an d th e 
conditions tha t hav e t o b e me t befor e maintenanc e ca n b e claime d fo r suc h 
children. On e relate d questio n ha s ye t t o b e considere d -  that i s 
whether partie s livin g i n a common la w relationshi p shoul d hav e a  clai m 
to maintenance fro m eac h other . Wher e thi s i s not th e case , wome n 
sometimes resor t t o bearin g childre n -  fo r whom maintenanc e ca n b e claime d 
- a s a  means o f securin g som e maintenanc e fo r themselves . Mor e 
consideration migh t als o b e give n t o anothe r cloud y are a -  claims t o 
assets jointl y acquire d b y commo n la w partner s eve n thoug h thes e ma y b e 
held i n th e nam e o f on e o f them . 

Practitioners i n th e lega l ai d clinic s attes t t o th e fac t tha t a  ne w 
legislative basi s i s needed fo r th e dissolutio n o f marriag e an d fo r 
dealing wit h the ensuing propert y distribution , maintenanc e an d claim s t o 
the matrimonial home . Ther e i s a great dea l o f doub t whethe r th e norma l 
adversary metho d o f handlin g cour t case s i s appropriate. Th e Famil y Cour t 
model seem s t o offe r a  better solutio n s o lon g a s i t i s supporte d wit h 
adequatecounselling an d supervisio n service , an d a  conciliation servic e 
is added . I f thi s kin d o f servic e i s extende d t o a  Suprem e Cour t 
Division o f th e Famil y Cour t carefu l though t woul d hav e t o be give n t o 
its organisatio n an d t o th e rule s whic h woul d govern its relationshi p t o 
the Judge s an d th e Cour t staff . 

Perhaps though t shoul d als o b e give n here , a s i n othe r countries , t o 
the nee d fo r th e specia l orientatio n and/o r trainin g o f Judges , lawyers , 
court personne l an d th e staff - of suppor t service s wh o ar e appointe d t o 
work i n thi s area . Simplifyin g procedures , reducin g cost s an d increasin g 
access t o lega l ai d b y raisin g th e financia l limit s migh t als o reduc e th e 
kind o f stres s whic h to o ofte n result s i n violance, menta l strai n an d 
other unwelcom e socia l costs . 
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Notes on the Chapter on Jamaica 

There i s a good deal of literature on various aspects of family function i 
in Jamaica, much of which can be found in the publications of the Institu 
of Social and Economic Research, University of the West Indies. Fo r the 
purposes of this paper the following publications have been found most 
useful : 

The Population of Jamaica Georg e Roberts Camb. Univ. Press for the 
Conservation Foundatio n 

Women in Jamica G . Roberts and S. Sinclair KT O Press NY 
The Fertility of Common Law G.E . Cumper Soc. & Econ. Studies Vo. 15 No.3 

Unions in Jamaica P.18 9 ISE R UWI (1966 ) 
The statistics were taken from publications of the Department of Statisti 
Jamaica: 

Demographic Statistic s 197 8 
Labour Force Statistics 197 8 

Further information on the Family Court in Jamaica can be found in: 
Planning and Implementing the Family Court Project, Jamaica Gloria Cumper 

Working Paper No.7 ISER UWI 
Use was also made of information in the following: 
Survey of Social Legislation in Jamaica G.C. Cumper Law & Society i n the 

Caribbean No.1 ISER UWI 
Family Law in the Commonwealth Caribbean Cumper and Daley Dept. of Extra 

Mural Studies UWI 
Interim Report on Divorce and Matrimonial Law Governmen t of Jamaica 
First Report of Family Law Committee Government of Jamaica 

Legislation 

Affiliation Act as amended by Act No. 40 of 1975 
Children (Adoptio n of) Act 
Children (Guardianshi p and Custody) Act 
Judicature (Famil y Court) Act Act 41 of 1975 
Age of Majority Act 197 9 
Divorce Act 
Maintenance Act as amended by Act 38 of 1975 
Marriage Act 
Hindu Marriage Act 
Muslim Marriage Act 
Married Woman's Property Act 
Registration, Births and Deaths Act as amended 
Status of Chidlren Ac t 36 of 1976 
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ONTARIO 

CANADA 

Background 

Among th e wave s o f immigrant s wh o hav e settle d i n an d 
developed Canada , th e Britis h hav e bee n th e one s t o stam p thei r 
language an d institution s mos t effectivel y upo n th e country . 
Perhaps th e centr e o f thei r influenc e i s Ontari o thoug h i t i s 
also th e provinc e tha t ha s attracte d th e larges t an d mos t divers e 
groups o f immigrant s fro m othe r places . I t seem s therefor e th e 
province whic h woul d offe r th e bes t insight s int o th e workin g o f 
family law s an d procedures . I n additio n t o thi s consideration , 
its choic e wa s influence d b y th e fac t tha t i n th e las t fiftee n 
years a  grea t dea l o f wor k ha s bee n don e i n thi s area , spearheade d 
by th e Ontari o La w Refor m Commission . It s Report s an d legislatio n 
which ha s resulte d i n acceptanc e o f som e a t leas t o f thei r recommen -
dations giv e a  clear pictur e o f th e lega l vie w o f th e famil y an d 
its workings , an d thi s wil l b e looke d a t i n som e detai l later . 

Elsewhere th e vie w o f th e famil y an d ho w i t i s expecte d t o 
function i s much les s clear . Observer s an d planner s fro m othe r 
disciplines an d othe r point s o f vie w giv e a  good dea l o f attentio n 
to th e multi-racial , multi-cultural natur e o f Canadia n society , an d 
indeed th e pursui t o f T multi-culturalism' ha s becom e a  significan t 
policy objectiv e i n recen t years . A  paper publishe d b y th e Ministr y 
of Socia l Developmen t o f Ontari o i n Ma y 197 9 entitle d "Th e Famil y 
as a  Focu s fo r Socia l Policy " bega n b y statin g tha t "  th e 
concept o f famil y entertaine d b y eac h o f u s i s a  functio n o f ou r 
age, sex , ethni c origin , language , economi c positio n an d eve n th e 
region wher e w e live" . Tha t i t take s man y form s i n Ontari o an d 
includes comple x famil y establishmen t withi n variou s cultura l an d 
ethnic group s an d tha t thes e ha d t o b e acknowledge d an d protecte d 
as a  matter o f polic y wa s accepted . Bu t i t i s obviou s tha t i f th e 
support, strengthenin g an d protectio n o f th e famil y i s t o be a  focu s 
for socia l polic y ther e ha s t o b e som e genera l agreemen t abou t it s 
nature an d th e kin d o f functionin g publi c polic y consideration s shoul d 
accept an d promote . Th e pape r doe s no t dea l wit h thes e ver y difficul t 
questions bu t instea d turn s firs t t o descriptio n throug h statistics . 

The famil y i n Ontario : th e statistica l vie w 

The statistic s quote d sho w tha t ther e i s n o declin e i n 
the popularit y o f marriage, thoug h th e figure s includ e a  steadil y 
increasing proportio n o f secon d marriages . Ove r th e las t twent y 
years ther e ha s bee n a  marked fal l i n th e birt h rate , thoug h th e 
figure conceal s som e larg e familie s i n som e o f th e ethni c groups , 
Families base d o n marriag e wit h childre n ar e stil l th e mai n grou p 
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in th e populatio n thoug h ther e ha s bee n som e growt h amon g th e 
number o f birth s t o mothers wh o ar e no t married . Mos t o f thes e 
latter ar e unde r twenty , bu t wha t i s perhap s o f greate r 
significance i s tha t a  sharpl y increase d numbe r o f thes e ar e 
keeping thei r childre n rathe r tha n offerin g the m fo r adoption . 

Working habit s hav e change d too . I n mor e tha n hal f 
of th e numbe r o f familie s husban d an d wif e bot h wor k outsid e th e 
home, an d thi s include s roughl y 45 % of thos e i n which ther e ar e 
children o f schoo l age . Lif e expectanc y ha s lengthene d signi -
ficantly throughou t thi s centur y an d a . man ca n no w expec t t o 
live t o 72 , a woman t o 78 . No t onl y ha s thi s implication s 
for th e car e o f th e elderly , fo r th e stat e a s wel l a s fo r 
families, bu t th e growin g contributio n b y olde r couple s t o 
the rat e o f divorc e ha s bee n noted . 

Reform o f famil y la w i s ofte n sough t b y person s 
and b y group s wh o wis h i t t o embod y "enlightened " o r "progressive " 
ideas. Famil y la w has , however, a  fundamenta l rol e tha t concern s 
such a s thi s ma y distort . Th e wa y familie s functio n depend s upo n 
many thing s -  geography , economics , health an d sanitatio n fo r 
example, t o nam e bu t a  fe w o f th e thing s whic h influenc e th e 
way lif e i s live d i n an y country . Ther e i s evidenc e fro m 
both histor y an d anthropolog y tha t famil y ha s develope d b y 
legitimising practice s whic h hav e grow n u p i n respons e t o 
the circumstance s o f lif e a t a  particular tim e i n a  particula r 
place. Ther e ar e ver y fe w countrie s wher e thi s connectio n ca n 
be clearl y see n today , bu t thi s doe s no t mea n tha t i t doe s no t 
still exis t an d stil l ha s importance . Ther e i s som e negativ e 
evidence fo r i t i n thos e countrie s where th e law , being perceive d 
as irrelevan t t o th e need s o f people , i s ignored . 

It i s i n thi s contex t tha t th e famil y la w o f th e 
following sampl e o f Commonwealt h jurisdiction s i s considered , 
bearing i n mind th e influenc e o f Englis h famil y la w o n thei r 
development an d thei r effort s t o achiev e reform . I t shoul d b e 
made clea r a t th e outse t tha t a n acquaintanc e wit h Englis h 
family la w i s assumed . Consequentl y interes t i s centere d o n 
the differenc e from , rathe r tha n th e likenesse s to , th e Englis h 
model wher e thes e hav e arise n fro m socia l o r constitutiona l 
differences or , i n som e cases , a combinatio n o f both . 
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The sociologica l vie w 

Even s o cursor y a  referenc e t o thes e statistic s abou t familie s 
has highlighte d a  number o f th e problem s t o whic h th e law , th e court s 
and th e socia l service s wil l hav e increasingl y t o fin d solutions . 
Solutions acceptabl e t o th e peopl e involve d depen d upo n a n understandin g 
of th e way familie s function . Bu t i n spit e o f th e wa y publi c interes t 
in changin g famil y patter s ha s le d t o discussion , controversy , th e 
setting u p o f ne w institution s fo r researc h an d educatio n lik e th e Vanie r 
Institute o f th e Famil y a s wel l a s considerabl e researc h undertake n b y 
univeristy departments , publi c an d voluntar y socia l servic e agencies , 
the natur e o f th e Canadia n famil y remain s elusive . However , th e 
periodical literature , socia l agenc y report s an d th e medi a comment s o n 
the workin g o f these , and o n famil y problem s generally . sugges t tha t th e 
generally acceptabl e mode l o f th e Canadia n famil y i s tha t o f th e dominan t 
group i n th e societ y -  forme d b y Britis h an d America n attitudes . Thes e 
are admirabl y se t ou t i n Shorter' s "Th e Makin g o f th e Moder n Family" . I n 
his view , thre e thing s underli e th e functionin g o f th e moder n famil y -
romantic lov e a s th e basi s fo r marriag e o r othe r pai r formation , th e 
importance attache d t o th e mother-chil d relationshi p (no w becomin g mor e 
parent-child) an d th e boundar y tha t exist s betwee n th e famil y an d th e 
surrounding community , expresse d i n a  very rea l sens e o f famil y 
solidarity. Thi s i s no t t o underestimat e th e influenc e o f pee r grou p 
association an d pressure , an d th e growin g assertio n o f independenc e b y 
women bot h i n th e economi c an d socia l fields . 

Other studies , collecte d i n "Canadia n Society : Sociologica l 
Perspectives" largel y agre e wit h thes e emphase s thoug h som e stres s i s 
placed o n th e vie w tha t hom e an d th e mal e caree r stil l jointl y provid e 
the bas e fro m whic h th e famil y articulate s wit h th e community . Th e 
importance o f wha t ar e see n a s 'good ' chil d rearin g practice s i s als o 
underlined. Thes e ar e geare d t o th e freein g o f th e chil d t o develo p 
individual goal s an d pattern s o f living . I t i s th e dut y o f th e famil y 
to se e tha t th e chil d i s equippe d t o us e whateve r mean s ar e availabl e 
to bette r himself . I n a n essa y o n 'Famil y an d Socializatio n i n th e 
Upper Clas s Community ' stres s i s lai d o n th e importanc e o f th e individua l 
in Canadia n society . Th e conclusio n i s 'Th e democrati c norm s requir e 
that whateve r th e trainin g give n b y th e home , th e chil d mus t b e treate d 
as havin g right s an d privilege s becaus e h e i s a  human being. " Th e autho r 
of anothe r pape r remark s tha t th e Canadia n patte r o f th e egalitaria n 
society i s very attractiv e t o immigran t children . H e fin d tha t 'immi -
grants ar e rathe r indifferen t t o th e Canadia n statu s system , bu t i t i s 
not s o with thei r daughters ' -  a commen t wit h whic h man y socia l worker s 
would agree . 

The statu s syste m i s onl y on e aspec t o f th e socia l syste m tha t 
the childre n o f immigrant s lear n wel l i n schools . Th e publi c schoo l 
system i s a  most effectiv e mean s o f teachin g th e emphasi s tha t th e 
society give s t o individua l rights , a s wel l a s approvin g grou p pressure s 
on conformit y i n socia l an d matin g habit s an d behaviour . Man y o f thes e 
conflict wit h th e famil y norm s o f som e immigran t group s an d th e 
resulting famil y stres s ha s bee n a  growin g matte r o f concern . 

Discipline 

It i s interestin g tha t i n th e ligh t o f th e acceptanc e o f multi -
racialism an d o f th e fac t tha t ther e ar e cultura l difference s i n th e 
ways familie s function , tha t ther e wa s n o discussio n i n th e pamphle t 
"The Famil y a s Focu s fo r Socia l Policy " abou t th e proble m o f disciplin e 
and wha t woul d b e sociall y acceptabl e form s o f it . 
Emphasis wa s lai d o n th e socializatio n o f th e youn g an d th e maintenanc e 
of socia l orde r an d continuit y a s importan t role s fo r th e famil y i n th e 
community. Eac h o f thes e impl y th e exercis e o f som e for m o f famil y 
discipline. Discussio n abou t disciplin e ha s i n genera l concentrate d o n 
the form s o f discipline , bu t i t woul d see m mor e importan t t o understan d 
what kind s o f behaviou r attrac t disciplin e withi n th e famil y an d why . 
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The end s o f disciplin e ar e surel y a s importan t a s th e means , and thei r 
inter-relationship i s crucia l t o a n understandin g o f th e thing s tha t a 
family fee l ar e importan t i n th e functionin g o f thei r communa l life . 
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The vie w underlyin g th e Repor t o n Famil y La w 

The si x volume s o f th e Repor t o n Famil y La w -  th e wor k o f th e 
Ontario La w Refor m Commissio n -  also embod y a  view o f th e famil y i n 
Ontario an d th e wa y i t functions . I n passin g i t ma y b e observe d tha t b y 
far th e larges t amoun t o f spac e i s give n t o th e consideratio n o f famil y 
property an d suppor t obligation s -  thes e bein g factua l matter s capabl e 
of bot h lega l determinatio n an d solutions . I n thes e report s generall y 
the emphasi s i s o n th e economi c rathe r tha n o n th e mora l basi s o f marriage . 
The husban d an d wif e relationshi p i s see n a s approachin g a n equa l partner -
ship wit h join t managemen t o f famil y affair s an d possibl y als o join t 
ownership o f famil y assets . Free r persona l relationship s outsid e marriag e 
are tolerate d an d th e expectatio n i s tha t eac h spous e shoul d b e capabl e 
of self-support . Howeve r i t i s acknowledge d tha t th e factua l situatio n 
falls som e wa y shor t o f this . Fo r example , o n pag e 4  of th e repor t o n 
Family Property , i t i s state d ".. . th e dependenc y o f th e wif e i s stil l 
very muc h a  'fact i n twentieth-centur y Ontari o ... . O n a  secula r basis , 
marriage ca n b e characterize d a s a n economi c arrangemen t tha t assume s 
this dependenc y . . with a  lega l framewor k tha t i s designe d t o provid e 
a remed y fo r th e wif e i f th e husband' s obligatio n t o maintai n i s no t 
properly discharged" . 

The volum e tha t deal s wit h Marriag e als o underline s th e importanc e 
of th e economi c basi s o f marriage . I t state s positivel y (p.11 ) tha t "th e 
stability o f th e marita l unio n i s an d wil l continu e t o b e o f vita l 
importance t o Canadia n society" . Th e ide a o f marriag e o n whc h it s propo -
sals ar e base d i s se t ou t i n th e followin g term s -  "Marriag e represent s 
the creatio n o f a  new famil y uni t b y person s wh o hav e detache d themselve s 
from th e home s o f thei r ow n parents . Th e fundamenta l consideration s 
must therefor e b e whethe r th e maturit y an d economi c independenc e o f th e 
spouses i s consisten t wit h th e successfu l foundin g o f suc h a  unit an d 
whether ther e exist s th e basi s fo r a  viable famil y grou p whic h ca n 
provide car e an d protectio n fo r dependents" . Thi s poin t o f vie w i s 
particularly stresse d i n th e discussio n o n th e ag e o f marriage . Bu t 
it may b e questione d whethe r i t represent s a  generally accepte d poin t 
of view . Fo r example , th e bookle t o n Famil y La w Refor m issue d b y th e 
Ministry o f th e Attorney-Genera l i n 197 6 containe d th e followin g state -
ment -  " A 16-yea r ol d i s entitle d t o qui t school , driv e a  car , apply fo r 
a socia l insuranc e number , ge t a  job , appl y fo r unemploymen t insuranc e 
or welfare , leav e hom e o r joi n th e arme d forces" . I t seem s clea r tha t 
for mos t youn g peopl e growin g u p i n Ontari o thi s i s fai r statemen t o f 
what the y expect . I f ther e i s adde d t o thi s th e freedo m o f associatio n 
between th e sexe s an d th e greate r toleranc e o f sexua l activit y amon g th e 
unmarried, i t i s unlikel y tha t th e vie w o f th e meanin g o f marriag e o n 
which th e Commissio n base d it s proposal s ha s muc h meanin g fo r man y o f 
them. I t i s rathe r tha n an y questio n o f economi c viabilit y tha t 
will lea d t o th e formatio n o f pai r relationship s an d sometime s marriage . 

Here i n Ontario , a s elsewhere , earl y marriag e becaus e o f 
pregnancy ofte n lead s t o earl y divorc e an d i n tur n t o secon d marriage . 
There ar e a  number o f indication s t o sugges t tha t th e questio n o f 
second marriag e wil l gro w i n importance , If , as i s suggeste d above , 
economic viabilit y i s importan t i n achievin g stabilit y i n marriage , 
a goo d dea l o f though t wil l hav e t o be give n t o th e economic s o f secon d 
marriages an d th e wa y thes e affec t suppor t obligation s arisin g fro m 
the firs t marriage . Th e Repor t o n Famil y La w hardl y deal t wit h thi s 
topic a t all , thoug h perhap s th e importanc e i t attache d t o th e notio n 
that upo n separatio n th e dependan t spous e shoul d b e "restore d t o self -
sufficiency" inidcate s wha t woul d b e thei r preferre d approac h t o th e 
problem. I t suggest s ther e ma y b e somethin g o f a n urba n bia s i n thei r 
way o f lookin g fo r solutions . I t coul d als o see m neithe r fai r no r 
just t o a  number o f ethni c group s i n th e province . 



Legislative Refor m 

The wor k o f th e La w Refor m Committe e initiate d a  very activ e 
period o f discussio n an d consultatio n abou t th e wa y famil y la w shoul d b e 
changed. Th e legislativ e programm e whic h resulte d coul d b e sai d t o hav e 
begun wit h th e passag e o f th e Unifie d Famil y Cour t Ac t i n 197 6 whic h 
enabled th e settin g u p o f a n experimenta l cour t exercisin g th e ful l 
range o f federa l an d provincia l jurisdiction s i n famil y matter s i n th e 
Hamilton-Wentworth area . Betwee n 197 8 an d 198 0 a  number o f Act s dealin g 
with variou s aspect s o f famil y relationship s wer e passed . Thes e Act s 
will b e referre d t o i n more detai l below . I n general , th e ai m o f th e 
programme wa s s o t o alte r th e concept s abou t famil y relationship s an d 
obligations tha t th e la w woul d reflec t th e socia l an d economi c realitie s 
of lif e i n Ontari o i n thes e days , an d woul d tak e int o accoun t th e 
expectations, th e right s an d responsibilitie s o f al l famil y members . 
Procedurally, i t brough t withi n th e jurisdictio n o f th e Provincia l Cour t 
(Family Division ) al l thos e matter s wit h whic h i t wa s constitutionall y 
able t o deal , eliminatin g som e o f th e confusio n cause d b y th e pursui t o f 
similar remedie s unde r differen t statute s an d i n differen t courts . 

The Famil y La w Refor m Ac t whic h cam e int o effec t i n Ontari o o n th e 
31st o f Marc h 197 8 i s based largel y upo n th e recommendation s i n th e 
Family La w Repor t an d th e publi c reaction s t o these . I n it s preambl e 
it state s tha t "in orde r t o encourag e an d strengthe n th e rol e o f th e 
family i n societ y i t i s necessar y t o recognis e marriag e a s a  for m o f 
partnership". I n th e bod y o f th e Ac t thi s i s reaffirme d i n sec. 4 (5 ) 
"The purpos e o f thi s sectio n i s t o recognis e tha t chil d care , househol d 
management an d financia l provisio n ar e th e join t responsibilitie s o f 
the spouse s an d tha t inheren t i n th e marita l relationshi p ther e i s join t 
contribution, whethe r financia l o r otherwise , by th e spouse s t o th e 
assumption o f thes e responsibilities , entitlin g eac h spous e t o a n equa l 
division o f th e famil y asset s ..."unles s thi s woul d i n th e particula r 
circumstances o f a  marriage b e inequitable . Clearl y a  clai m t o a n equa l 
share o f th e famil y asset s i s dependen t o n assumptio n o f famil y respon -
sibilities unles s ther e i s an y particula r reaso n wh y a  spous e shoul d b e 
excused fro m carryin g thes e out . Upo n divorc e th e fac t o f marriag e 
will no t b e enoug h t o suppor t a  clia m t o maintenance . Thi s basi c chang e 
in th e way th e la w regard s th e relationshi p o f husband-wif e i s underline d 
by th e repea l o f a  number o f Acts , suc h a s th e Deserte d Wives 1 an d 
Children's Maintenanc e Act , th e Dowe r Act , th e abolitio n o f th e righ t t o 
alimony an d an y actio n fo r th e los s o f consortium . I t i s noteworthy , 
too, tha t th e individualit y o f husban d an d wif e recognise d b y th e Ac t 
extends t o th e matter o f th e acquisitio n o f domicile , an d it s provision s 
apply t o marriages whic h ar e eithe r actuall y o r potentiall y polygamous . 

The othe r importan t chang e embodie d i n th e Ac t i s th e recogni -
tion tha t a  man an d woma n wh o cohabit , bu t d o no t marry , hav e no t onl y 
a clai m t o b e regarde d a s a  famil y bu t meri t som e protectio n fro m th e 
law i n thi s relationship . Whil e no t treate d a s spouse s fo r th e purpos e 
of th e divisio n o f propert y acquire d durin g thei r relationship , the y 
are s o regarde d fo r th e purpos e o f suppor t obligations . I t i s o f 
interest to o t o observ e tha t amon g th e circumstance s t o b e considere d i n 
determining th e amoun t o f suppor t ther e i s include d " a contributio n b y 
the dependen t t o th e realisatio n o f th e caree r potentia l o f th e 
respondent". S o fa r a s propert y sharin g i s concerne d howeve r the y may , 
like an y othe r tw o persons , ente r int o a n agreemen t abou t thi s whic h 
may cove r eithe r th e tim e o f thei r cohabitation , o r upo n thei r ceasin g 
to cohabi t o r upo n death . 

The ne w Marriag e Act , th e Children' s La w Refor m Ac t an d th e Chil d 
Welfare Ac t take n togethe r wit h provision s concernin g suppor t i n th e 
Family La w Refor m Ac t ha s brough t u p t o dat e th e la w concernin g children . 
Perhaps th e most far-reachin g chang e i s embodie d i n th e provision s o f 
the Children' s La w Refor m Ac t whic h se t ou t th e way s i n which parentag e 
is t o be determined , an d effectivel y abolishes' the ol d distinctio n 
between legitimat e an d illegitimat e children . Th e Ac t declare s tha t s o 
far a s Ontari o la w i s concerned , a  person's righ t wil l b e determine d 
without reference s t o whethe r hi s parent s wer e marrie d o r not . Sinc e th e 
establishment o f th e mother-chil d relationshi p i s usuall y a  straight -
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forward matter , th e Ac t deal s i n som e detai l wit h presumption s o f 
paternity. Cohabitation , whethe r withi n o r withou t marriag e i s a  stron g 
presumption o f paternity , an d thi s extend s t o a  birth withi n thre e 
hundred day s o f th e cessatio n o f suc h cohabitation . Acknowledgemen t o f 
paternity ca n b e presume d b y eithe r subsequen t marriage , o r b y 
registration a s a  fathe r unde r th e provision s o f th e Vita l Statistic s 
Act. Previou s cour t proceeding s i n which a  findin g o f paternit y wa s 
made wil l als o b e enoug h t o foun d a  presumption . Bu t presumption s ma y 
always b e challenge d an d ca n b e refute d upo n evidence . Th e Ac t als o 
provides tha t application s fo r declaration s eithe r o f paternit y o r o f 
maternity ma y b e mad e t o th e courts , but sinc e thi s i s a  matter o f 
status, jurisdictio n i s confide d t o th e Suprem e Cour t o f Ontario , o r 
to th e Unifie d Famil y Cour t i n Hamilton-Wentworth whic h ha s bee n give n 
jurisdiction i n som e matter s no t enjoye d b y othe r provincia l Famil y 
Courts. 

The argument s o f th e La w Refor m Commissio n agains t permittin g 
early marriag e appea r t o hav e bee n accepted . Th e la w ha d permitte d 
marriage a t th e ag e o f fourtee n year s o n th e groun d o f th e desirabilit y 
of preventin g illegitimat e births . Sinc e th e illegitimat e n o longe r 
suffer disabilitie s unde r th e la w th e mai n reaso n fo r permittin g ver y 
early marriage s seem s t o hav e disappeared . Now , a s i n most othe r 
countries an d jurisdictions , a  perso n unde r sixtee n year s o f ag e ma y no t 
marry i n Ontario . Th e ag e o f eightee n i s th e ag e o f majorit y an d 
therefore consen t i s necessar y fo r person s unde r tha t ag e t o marry . 
Normally i t i s th e consen t o f parent s tha t i s needed , thoug h i f suc h 
consent canno t b e go t o r i s unreasonabl y refused , applicatio n ma y b e 
made t o a  judg e fo r a n orde r dispensin g wit h suc h consent . 

The Famil y La w Refor m Ac t set s ou t th e suppor t right s an d obliga -
tions a s betwee n parent s an d children . Thes e d o no t depen d upo n th e 
marital statu s o f th e parent s bu t o n th e establishe d parent-chil d 
relationship. T o th e exten t tha t h e o r sh e i s capabl e o f doin g so , ever y 
parent ha s a n obligatio n t o suppor t a n unmarrie d chil d unde r th e ag e o f 
eighteen accordin g t o th e need s o f tha t child . Th e obligatio n t o suppor t 
a chil d betwee n th e age s o f sixtee n an d eighteen , however , depend s o n 
whether o r no t tha t chil d i s stil l unde r parenta l control . I f not , 
there i s no obligation . Th e child' s obligatio n t o suppor t a  paren t depend s 
not onl y upo n th e relationshi p an d th e nee d o f th e paren t bu t upo n whethe r 
the paren t ha d care d fo r an d provide d suppor t fo r th e chil d whil e h e o r sh e 
was a  minor. 

The whol e approac h t o th e determinatio n o f whic h o f th e parent s 
who n o longe r cohabi t shoul d b e give n custod y o f th e childre n ha s bee n 
changed. "Th e bes t interest s o f th e child " (sec.35(1 ) Famil y La w 
Reform Act ) no w determin e wh o shal l hav e custody , whethe r i t b e mother , 
father o r an y othe r person . Thi s approac h conflict s i n som e measur e 
with th e handlin g o f custod y matter s unde r th e Divorc e Act . Th e ground s 
for divorc e usuall y influenc e i n a  great measur e ho w decision s regardin g 
custody matter s arisin g fro m divorc e ar e handled . Th e 196 9 Ac t retaine d 
the usua l matrimonia l faul t groun d bu t adde d on e whic h wa s no t base d o n 
fault -  separatio n o f betwee n thre e t o fiv e year s duratio n dependin g 
upon th e circumstances . I n spit e o f th e fac t tha t a  larg e numbe r o f 
persons too k advantag e o f th e ne w ground , th e majorit y o f th e case s stil l 
require th e proo f o f matrimonia l fault . Th e findin g o f guil t i n suc h 
cases usuall y ha s a  considerabl e effec t o n determinin g whic h o f th e 
spouses get s custod y an d eve n right s t o access , thoug h th e interest s o f 
the childre n ar e take n int o account . Th e nee d t o harmonise th e differen t 
appraoches t o custod y matter s i s discusse d later . 

The constraint s o n refor m 

With th e passin g o f th e Famil y La w Refor m Act , th e Marriag e Act , 
the Successio n La w Refor m Ac t an d th e Children' s La w Refor m Ac t th e 
Ontario governmen t ha s don e a  notable jo b o f tidyin g u p th e law s directl y 
relating t o families , s o fa r a s thi s la y withi n th e competenc e o f it s 
legislation. Bu t ther e ar e stil l tw o majo r area s o f concern . Th e firs t 
arises ou t o f th e constitutiona l spli t betwee n th e federa l an d provincia l 
governments o f power s t o legislat e i n th e famil y la w area . 
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The secon d i s that , because o f th e divisio n o f powe r i n th e appointmen t o f 
judges ther e ar e stil l procedura l difficultie s i n th e wa y o f th e smoot h 
handling o f famil y matter s b y th e courts , eve n thoug h som e attemp t ha s 
been mad e t o tackl e th e mos t obviou s problem s b y th e settin g u p o f a n 
experimental Unifie d Famil y Cour t i n th e Hamilton-Wentwort h area . 

Constitutional divisio n o f legislativ e power s 

The fac t tha t Canad a i s a  confederatio n o f province s an d territories , 
each wit h marke d loca l loyaltie s an d a  desir e t o solv e thei r problem s i n 
their ow n way s ha s t o b e born e i n mind i n lookin g a t development s i n th e 
family la w area . Th e divisio n o f legislativ e powe r betwee n th e federa l 
government an d th e provinces , an d th e difference s betwee n th e province s 
as a  resul t o f th e manne r o f settlement , th e tim e a t whic h the y joine d 
the confederatio n an d th e circumstance s unde r whic h the y di d so , are 
reflected i n th e difficult y o f harmonisin g th e administratio n o f famil y 
law i n a  countr y i n which peopl e mov e freel y betwee n province s an d 
between jurisdictions . 

The divisio n o f legislativ e powe r betwee n th e province s an d th e 
federal governmen t weighte d th e balanc e i n favou r o f th e centre . Th e 
British Nort h Americ a Ac t gav e t o th e federa l governmen t th e legislativ e 
basis fo r creatin g a  nation stat e an d necessaril y include d i n thi s wa s th e 
power t o dea l wit h matter s suc h a s nationalit y an d status . I n th e famil y 
law area , th e federa l governmen t wa s assigne d th e powe r t o legislat e 
concerning marriag e an d divorce , th e provincia l legislature s th e subject s 
of th e solemnisatio n o f marriag e an d propert y an d civi l rights . A s a 
reading o f th e decide d case s sho w ther e i s sometime s onl y a  very fin e 
line t o b e draw n between , fo r example , th e capacit y t o marry an d th e 
formalities whic h th e licensin g procedure s stipulate . O n whic h side , 
for example , doe s th e ag e a t whic h a  perso n ma y marr y fall ? Th e Ontari o 
Legislature ha s no w take n th e ste p o f includin g provision s abou t ag e i n 
the recen t Marriag e Act . Person s unde r sixtee n ma y no t no w marr y i n 
Ontario, an d betwe n sixtee n an d eightee n parents ' consen t i s necessar y 
unless judicall y dispense d with . Perhap s a  judicia l tes t wil l b e neede d 
to demonstrat e whethe r thi s ha s solve d on e aspec t o f this problem . 

Maintenance i s anothe r are a i n which th e spli t o f power s betwee n 
the federa l an d provincia l government s ca n creat e difficulties . I n 
1969 th e Federa l Parliamen t passe d a  Divorce Ac t (R.S.C . 1970 , c.D-8) 
which establishe d th e ground s fo r divorc e an d empowere d court s grantin g 
divorce t o mak e corollar y order s fo r maintenanc e o f a  spous e an d 
children o f th e marriage . Th e Ontari o Legislatur e ha s alway s 
exercised th e powe r t o make a n orde r fo r th e maintenanc e o f a  wife durin g 
her marriage . Becaus e o f th e doctrin e o f th e paramountc y o f federa l 
legislation ove r provincia l whe n dealin g wit h th e sam e matters , upo n 
divorce a  provincial orde r woul d ceas e to hav e effec t eve n i f n o orde r 
for maintenance ha d bee n mad e unde r th e Divorc e Act . Th e confusio n 
this create d wa s considerable , bu t i t has no w bee n tidie d u p i n th e 
Family La w Refor m Ac t sec.20(2 ) whic h provide s tha t wher e a  marriag e 
is terminate d b y divorc e o r nullit y an d ther e ha s bee n a s a  resul t o f 
the hearin g n o judicia l "determinatio n o f th e questio n o f support , a n 
order mad e b y a  provincial cour t continue s i n force . Th e vie w i s stil l 
expressed, however , tha t th e provisio n i n th e Divorc e Ac t o f th e powe r 
to make a n ancillar y orde r fo r maintenanc e wa s a n erro r tha t unneces -
sarily confuse s th e settlin g o f financia l matter s betwee n divorcin g 
spouses. Th e consideratio n o f th e obligatio n t o maintai n an d th e 
quantum o f maintenanc e canno t reall y b e separate d fro m othe r propert y 
matters. Th e divisio n o f famil y assets , th e right s t o occupatio n o f 
the matrimonial hom e ar e matter s fo r th e provincia l legislatur e an d ar e 
dealt wit h i n th e Famil y La w Refor m Ac t 197 8 o f Ontario . I t would b e 
much tidie r legislativel y an d muc h easie r fo r divorcin g couple s i f th e 
ancillary power s concernin g maintenanc e coul d b e excise d fro m th e 
Divorce Act , especiall y as , on th e questio n o f th e conduc t o f th e 
spouses affectin g th e righ t t o a s wel l a s t o quantu m o f support , th e 
federal an d provincia l government s ar e no w muc h close r together . 
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Because o f th e differenc e o f approac h t o th e provisio n o f maintenanc e 
which underla y provincia l legislatio n o n th e on e han d an d th e federa l 
Divorce Ac t o n th e other , a  spous e i n a  marriage sometime s fel t oblige d 
to see k a divorce s o a s t o hav e th e advantag e o f th e mor e generou s 
provisions fo r suppor t availabl e unde r th e Divorc e Act . Thi s kin d o f har d 
choice i s n o longe r necessary . Unde r th e Famil y La w Refor m Ac t o f 1978 , 
every spous e ha s a n obligatio n t o suppor t himself , hersel f an d th e othe r 
spouse i n accordanc e wit h nee d an d th e capacit y t o provid e support . 
Marital misconduc t ha s cease d t o hav e th e crucia l plac e i t di d i n deter -
mining eligibilit y fo r suppor t an d i t i s onl y considere d when'"i t i s s o 
unconscionable a s t o constitut e a n obviou s an d gros s repudiatio n o f th e 
relationship." (Sec . 18 , (6)) . I n additio n Ontari o ha s adopte d a 
family asset s regim e base d upo n equa l share s i n th e famil y assets , 
though spouse s ca n contrac t ou t o f thi s i f the y wish . Th e ne w provisions , 
taken togethe r wit h th e chang e i n suppor t obligation s mean s tha t couple s 
in disagreemen t ar e n o longe r presse d b y economi c consideration s t o regar d 
divorce a s th e onl y rea l optio n the y have . Ther e i s no w th e opportunit y 
for counselling , conciliatio n o r eve n temporar y separatio n t o b e trie d 
with som e chanc e o f bein g effective . 

It shoul d howeve r b e pointe d ou t tha t i n adoptin g a  view o f marriag e 
as a  partnership betwee n spouse s an d basin g it s ne w legislatio n o n this , 
the Ontari o legislatio n ha s gon e beyon d th e federa l vie w o f th e relatio n 
between spouse s a s expresse d i n th e Divorc e Act . Ther e ar e probabl y som e 
wives wh o ma y prefe r t o appl y fo r maintenanc e unde r th e provision s o f 
the Divorc e Ac t wher e i n making a n orde r fo r suc h a  clai m durin g th e 
proceedings ther e i s a  rebuttabl e presumptio n tha t th e wif e i s dependen t 
upon th e husban d fo r support . I n addition , evidenc e o f th e existenc e 
of a  valid marriag e wil l i n genera l b e enoug h t o foun d he r claim . A 
wife's abilit y t o maintai n hersel f ha s t o b e established by th e husban d 
if h e dispute s hi s obligatio n t o suppor t her . I t ma y b e onl y a  smal l 
interim gain , but i t helps t o confus e th e picture . 

The meanin g o f spous e ha s bee n widene d i n Ontario . S o fa r a s th e 
application o f th e famil y asset s regim e t o propert y i s concerne d i t 
includes person s whos e marriage s ar e voidabl e bu t hav e no t bee n 
annulled, an d person s whos e marriage s ar e voi d bu t wh o continu e t o 
cohabit. S o fa r a s suppor t obligation s ar e concerne d i t no w take s i n 
persons wh o liv e togethe r withou t havin g gon e throug h an y for m o f 
ceremony, vali d o r not , an d hav e live d togethe r fo r no t les s tha n fiv e 
years, o r hav e a  chil d an d a  relationshi p o f som e permanence . Th e 
central plac e o f suppor t obligation s i n th e functionin g o f th e famil y 
however formed , ha s bee n recognise d b y th e la w an d i t ca n b e expecte d 
that eve n mor e effor t wil l b e mad e b y th e court s an d ancillar y service s 
to se e tha t maintenanc e order s ar e obeyed . 

The specia l problem s o f maintenanc e enforcemen t 

The enforcemen t o f maintenanc e order s i s alway s a  difficul t problem , 
but i t i s especiall y difficul t i n a  countr y lik e Canad a wher e peopl e mov e 
freely acros s provincia l border s an d wher e eac h provinc e ha s it s ow n 
laws an d procedure s o n th e subject . Th e Reciproca l Enforcemen t o f 
Maintenance Order s Ac t ha s gon e som e wa y towar d meetin g th e problem , bu t 
it doe s no t alway s hel p i f th e orde r require s t o b e varie d a s wel l a s 
enforced. Judicia l decision s abou t th e powe r t o var y i n th e variou s 
provinces hav e no t reall y helpe d t o clarif y th e matter . 

All acros s Canad a a  lo t o f tim e an d though t ha s gon e int o wor k o n th e 
problem o f enforcin g maintenanc e orders . Ther e appea r t o b e a  limite d 
number o f option s -  attachmen t o r garnishmen t o f wages , paymen t throug h 
court officer s wit h automati c enforcemen t procedure s i f ther e i s 
default, charge s agains t propert y whethe r rea l o r persona l and , a s a n 
ultimate option , imprisonment . Bu t i t ha s bee n realise d tha t on e o f 
these, eithe r separatel y o r together , wil l guarante e tha t suppor t obliga -
tions wil l b e honoure d eve n whe n ther e i s n o lac k o f financia l resources . 
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The Albert a Institut e o f La w Researc h an d Refor m ha s begu n t o tackl e 
the proble m fro m anothe r poin t o f view . The y ar e lookin g a t wh y peopl e 
avoid payin g suppor t obligations . I n orde r t o carr y ou t thei r researc h 
they ha d t o trac e a  numbe r o f peopl e wh o us e movemen t a s a  wa y o f 
avoiding payment , an d i n th e proces s discovere d tha t i t wa s no t to o 
difficult t o fin d the m i f on e persevere d an d use d th e agencie s availabl e 
in th e community . Th e mos t interestin g findin g tha t ha s resulte d fro m 
their preliminar y repor t i s tha t suppor t order s ar e honoure d whe n som e 
obligation i s fel t t o th e recipien t eve n i f othe r emotiona l tie s hav e 
been formed . Wher e n o obligatio n i s felt , o r ther e i s hostility , i t 
is ver y difficul t t o secur e paymen t o f th e amount s ordered . Thi s 
suggests that , a s ha s bee n foun d i n othe r countries , wher e th e amoun t 
of suppor t ordere d ha s bee n th e resul t o f agreemen t betwee n th e partie s 
it i s mor e likel y t o b e paid . I t als o suggest s tha t ther e ma y b e som e 
ground fo r thinkin g tha t order s relatin g t o spouse s shoul d b e separate d 
from order s relatin g t o children , a s whe n a  marriag e break s u p th e 
hostility i s mor e ofte n tha n no t centre d o n th e spous e rathe r tha n o n th e 
children an d i t migh t b e easie r t o ge t suppor t fo r th e childre n i f thi s 
were done . Clearl y ther e i s muc h mor e wor k t o b e don e o n thi s proble m 
but i t seem s a  ver y promisin g lin e o f enquiry . 

Cus tody 

The custod y o f childre n i s anothe r are a i n whic h th e divisio n o f 
legislative powe r betwee n Parliamen t an d th e Provincia l Legislatur e ma y 
cause difficulties . A n applicatio n fo r custod y o f "th e childre n o f th e 
marriage" ma y b e mad e a s ancillar y t o a  divorc e petition , an d i s i n 
these circumstance s deal t wit h unde r th e Divorc e Act . Al l othe r appli -
cations fo r custody , includin g thos e wher e a  divorc e i s no t granted , 
can no w b e deal t wit h unde r Sectio n 3 5 o f th e Famil y La w Refor m Ac t o f 
Ontario. I n discussin g th e proble m o f whethe r no r no t on e cour t exercisin g 
power t o mak e a n orde r fo r custod y unde r on e Ac t coul d hav e thi s orde r 
overturned b y anothe r cour t exercisin g jurisdictio n unde r anothe r Act , 
the Repor t o n Children , a  volum e o f th e Repor t o n Famil y La w b y th e 
Ontario La w Refor m Commission , referre d (p.108 ) t o "th e flui d natur e 
of custod y disputes" . B y it s ver y natur e a n orde r fo r custod y canno t 
always b e a  onc e fo r al l tim e settlemen t o f th e matte r sinc e changin g 
circumstances ma y requir e tha t th e matte r b e reconsidered . 

Since th e Famil y La w Refor m Ac t ha s clarifie d th e la w relatin g t o 
orders fo r th e custod y o f children , includin g application s t o alter , 
vary o r discharg e thos e orders , th e onl y rea l difficult y remainin g 
concerns order s mad e ancillar y t o divorc e unde r th e Divorc e Act . Unde r 
sec. 92(13 ) o f th e BN A Ac t th e province s hav e th e exclusiv e righ t t o 
legislate concernin g propert y an d civi l rights , an d thes e includ e custod y 
and access , maintenanc e an d alimony . Bu t i n th e Divorc e Ac t o f 197 0 th e 
Federal Parliamen t provide d tha t ancillar y relie f b y wa y o f maintenanc e 
and alimony , custod y an d acces s coul d b e ordered . Constitutiona l 
challenges i n th e Pap p an d Tapso n case s failed , an d th e Ontari o Cour t o f 
Appeal hel d tha t federa l legislatio n o n thes e matter s wa s no t ultr a vires . 
Other province s hav e agree d tha t suc h power s ar e inheren t i n th e righ t 
to gran t divorce s an d coul d no t b e challenged . Bu t th e federa l power s 
are ver y limited . The y cove r onl y matter s raise d a s ancillar y t o a 
divorce action , an d s o fa r a s custod y an d acces s ar e concerne d ar e 
excercisable onl y whe n a  divorc e i s granted . Als o i t i s limite d t o 
'children o f th e marriage ' -  no t necessaril y al l childre n fo r who m 
the coupl e hav e take n responsibilit y a s parents . Bu t custod y applica -
tions ca n aris e apar t fro m divorce , an d eve n befor e applicatio n i s mad e 
for divorce . Unde r sectio n 3 5 o f th e Famil y La w Refor m Ac t ".. . eithe r 
parent o r an y person... " ma y appl y fo r th e custod y o f o r acces s t o a 
child. Thoug h th e Ac t provide s tha t agreemen t betwee n marriag e o r 
cohabitation partner s o n th e righ t t o custod y o f o r acces s t o thei r 
children i s no t permitted , thes e matter s ca n for m par t o f a  separatio n 
agreement betwee n th e partners . However , th e righ t o f th e cour t t o 
disregard an y suc h agreemen t i s preserve d wher e i n th e opinio n o f th e 
court thi s woul d serv e th e bes t interest s o f th e child . 
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It woul d see m i n th e circumstance s tha t partie s contemplatin g 
the possibilit y o f divorc e an d anxiou s no t t o submi t thei r childre n o r 
themselves t o th e strai n o f a  custod y battl e coul d settl e tha t matte r 
in th e wa y th e provincia l legislatio n indicates . I t woul d mak e n o rea l 
difference t o th e custod y arrangement s whethe r o r no t th e divorc e wa s 
granted an d preven t th e children , howeve r inadvertently , bein g use d a s 
pawns i n th e divorc e battle . S o lon g a s divorc e proceeding s retai n a n 
adversarial characte r i t ma y b e difficul t t o persuad e lawyer s t o adop t 
this approac h t o th e determinatio n o f custod y particularl y a s i t i s ofte n 
seen a s havin g a  bearing o n decision s o n maintenance . Indeed , th e 
Regulations 450/7 7 mad e unde r th e Unifie d Famil y Ac t 197 6 requir e tha t 
applications regardin g custod y b e supporte d b y financia l statements , 
underlining th e inseparabilit y o f financia l consideration s an d custod y 
matters . 

Any approac h suc h a s tha t suggeste d abov e t o th e handlin g o f 
custody matter s i n a  situatio n wher e divorc e wa s contemplate d o r decide d 
upon, woul d requir e tha t th e relationshi p betwee n th e power s exercise d 
by th e federa l an d th e provincia l jurisdiction s i n thi s fiel d b e 
clarified. Ther e ha s bee n muc h discussio n o n thi s topi c insofa r a s i t 
relates t o case s i n which custod y ha s bee n awarde d ancillar y t o divorc e 
but subsequentl y th e nee d ha s arise n fo r a  furthe r custod y orde r unde r 
provincial chil d protectio n legislation . Th e discussio n ha s centre d 
around tw o points , th e natur e o f th e applicatio n o f th e doctrin e o f 
federal paramountc y i n th e famil y la w are a wher e ther e i s much overlap , 
and als o th e nee d fo r clarificatio n o f th e natur e o f th e powe r t o mak e 
custody order s unde r th e Divorc e Act . O n th e paramountc y issu e recen t 
decisions i n famil y la w case s hav e strongl y indicate d tha t th e doctrin e 
applies onl y whe n federa l an d provincia l legislatio n expressl y contradic t 
each other , an d tha t s o lon g a s thi s i s no t th e case , both ma y legislat e 
in th e sam e fiel d withi n thei r power s t o d o so . A s t o th e secon d point , 
the exten t o f th e powe r unde r th e Divorc e Ac t t o dea l wit h custody , a s 
already noted , i s limite d t o thos e case s i n which a  petition fo r divorc e 
is grante d an d limite d als o t o th e childre n o f th e partners . I t may b e 
that i n th e circumstance s i t i s effectivel y limite d t o th e consideratio n 
of custod y a s betwee n th e partie s wit h th e bes t interest s o f th e childre n 
determining th e outcome . 

A commen t i n th e Repor t o f th e La w Refor m Commissio n o f Canad a 197 9 
on th e topi c o f economi c re-adjustmen t o n th e dissolutio n o f marriag e 
shows that ther e i s som e recognitio n o f th e proble m o f dealin g wit h custod y 
in th e contex t o f a  divorc e action . I t say s (p.48 ) "Custod y consideration s 
(under th e Divorc e Act ) sometime s over-emphasis e inter-spousa l matter s t o 
the exclusio n o f th e al1 - important parent-chil d relationship" . I t goe s 
on t o sugges t tha t a  differen t timin g o f th e hearin g o f custod y matter s i n 
divorce proceeding s an d a  different foru m fo r consideratio n o f i t migh t 
put th e emphasi s wher e i t belong s -  o n th e interes t o f th e child , whic h i s 
often boun d u p wit h maintainin g a  relationshi p wit h bot h parent s durin g 
minority. 

Federal an d provincia l power s t o appoin t judge s 

In additio n t o th e divisio n o f legislativ e power s betwee n th e 
federal an d provincia l governments , th e administratio n o f famil y la w i n 
Ontario i s affecte d b y th e divisio n o f powe r betwee n the m i n th e matte r 
of th e appointmen t o f judges . Th e sourc e o f a  judge' s appointmen t 
determines th e jurisdictio n whic h h e ma y exercise . Unde r sec . 9 6 o f th e 
B.N.A. Ac t th e Governo r Genera l i s give n th e powe r t o appoin t judge s 
of th e Suprem e Cour t an d o f th e Count y an d Distric t Court s i n eac h 
province. Judge s o f th e Provincia l Court s ar e appointe d b y th e Province . 
In practic e thi s ha s bee n interprete d s o a s t o dra w a  jurisdictional lin e 
between th e court s i n which federall y appointe d an d thos e i n whic h 
provincially appointe d judge s sit . Th e tes t a s t o which sid e th e juris -
dictional divid e a  matter fall s i s determine d eve n toda y b y referenc e t o 
the power s exercise d b y th e judge s o f th e Superior , Distric t an d Count y 
Courts a t th e dat e o f Confederation . Th e cour t syste m i n Ontari o a t tha t 
time wa s modelle d o n tha t o f th e Englis h courts , an exampl e o f th e wa y i n 
which th e Englis h lega l pas t continue s t o dominat e th e Canadia n present . 
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How thi s divisio n o f judicia l power s work s i n practic e ca n b e see n 
in th e provision s o f th e Famil y La w Refor m Act . Th e whol e o f Par t I  of 
this Ac t deal s wit h th e divisio n o f propert y betwee n spouse s unde r a 
family asset s regime , a s wel l a s th e dispositio n o f othe r propert y owne d 
by the m whic h fall s outsid e th e definitio n o f famil y asset s wher e i t woul d 
seem fai r an d equitabl e tha t thi s b e done . Famil y asset s ar e define d t o 
include th e matrimonia l home , usuall y th e mos t importan t piec e o f propert y 
owned b y spouses . Jurisdictio n ove r thes e matter s fall s outsid e th e 
scope o f th e judge s o f th e Provincia l Cour t (Famil y Division) . Als o thei r 
power t o mak e order s fo r suppor t i s limite d a s the y canno t orde r a  lum p 
sum t o b e pai d o r hel d i n trust , nor tha t an y specifie d propert y b e hel d 
in trus t o r tha t a  lif e interes t i n i t ves t i n a  dependant. The y canno t 
even secur e th e paymen t o f a n orde r throug h a  charg e o n propert y o r th e 
like. I n effect , al l th e way s i n which a n orde r fo r suppor t coul d b e 
secured thereb y lessenin g resor t t o enforcemen t proceeding s throug h th e 
court ar e denie d thes e court s a s a  resul t o f th e constitutiona l limitation s 
upon thei r powers . Exclusiv e jurisdiction , however , i s give n t o the m ove r 
paternity agreement s concerne d wit h arrangement s abou t payment s fo r pre -
natal o r birt h expenses , suppor t o f a  child o r buria l expense s o f th e chil d 
or mother , entere d int o b y a  man an d a  woman wh o ar e spouses . Generall y 
speaking, then , thes e court s canno t dea l wit h a  very importan t rang e o f 
family concern s tha t ofte n li e a t th e hear t o f th e settlemen t o f a 
family's problem . 

The Unifie d Famil y Cour t Ac t (S.O . 197 6 c.85 ) i s a n attemp t t o solv e 
the constitutiona l problem . Becaus e o f constitutiona l considerations , th e 
initiative fo r thi s ha d t o com e fro m th e federa l government . Th e severa l 
studies o n famil y la w procedur e undertake n durin g th e te n year s previou s 
to 197 6 ha d clearl y indicate d th e nee d bot h t o brin g th e la w int o lin e 
with th e requirement s an d expectation s o f families , an d reduc e th e con -
fusion i n it s administratio n b y reducin g th e numbe r o f court s t o whic h 
application coul d b e mad e fo r a  variety o f sometime s conflictin g reason s 
Access t o th e court s neede d als o t o b e simplified . O n th e administrativ e 
and procedura l side , th e mos t pressin g nee d seeme d t o b e t o creat e a 
forum whic h wa s i n th e word s o f th e La w Refor m Commissio n o f Canad a 
"designed t o dea l wit h th e famil y a s a n organi c whole" . I t would hav e th e 
power t o mak e fina l decision s o n lega l right s an d obligation s bu t woul d als o 
be "capabl e o f dealin g wit h socia l problem s withou t requirin g thei r 
translation int o lega l isuse s befor e anythin g ca n b e don e abou t them" . 
This implie d th e provisio n o f a  rang e o f service s capabl e o f usin g a  numbe r 
of technique s b y whic h solution s t o famil y difficultie s migh t b e reached , 
especially a s th e Repor t stresse d th e importanc e o f consensua l resolutions , 
where thes e wer e possible , i n preferenc e t o judicia l ones . Bu t i t wa s 
recognised tha t i n th e fina l analysi s th e shap e tha t th e cour t woul d tak e 
and th e service s tha t woul d b e provide d woul d b e decide d b y th e provinces . 
Beyond th e appointmen t o f judge s an d th e provisio n o f thei r salar y ther e 
was littl e mor e tha t th e federa l governmen t coul d d o t o make thes e view s 
a reality . 

The Unifie d Famil y Cour t Experimen t 

A unified famil y co-ur t was se t u p alon g th e line s recommende d b y 
the Famil y La w Refor m Committe e o f Canad a b y th e Unifie d Famil y Cour t 
Act o f 197 6 i n Ontario . Thi s Ac t provide d fo r th e establishmen t o f a 
single experimenta l cour t i n th e Judicia l Distric t o f Hami 1 ton-Wentworth. 
The proble m o f combinin g th e federa l an d provincia l jurisdiction s i n on e 
court wa s me t b y givin g th e Lieutenant-Governo r i n Counci l th e authorit y 
to confe r upo n a  loca l Judg e "of th e Suprem e Cour t jurisdictio n t o tr y 
matters unde r th e federa l an d provincia l statute s liste d i n th e Schedule . 
These covere d matter s suc h a s divorce , nullity, propert y a s wel l a s 
juvenile an d domesti c relation s cases . 

The Rule s (Ont . Regul . 450/77 ) expresse d th e ne w approac h t o famil y 
matters tha t wa s embodie d i n th e conceptio n o f th e court . Rul e 3 , fo r 
example, state d tha t th e Rule s wer e "t o b e construe d liberall y s o a s t o 
secure a n inexpensiv e an d expeditiou s conclusio n o f ever y proceedin g 
consistent wit h a  jus t determinatio n o f th e proceeding" . Flexibilit y i n 
the timin g o f hearing s wa s provide d for , an d th e powe r t o make interi m 
orders wher e th e matte r wa s urgent . Th e Cour t wa s als o give n th e discretio n 
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to orde r separat e representatio n fo r a  minor o r a  person o f unsoun d min d 
whenever thei r interest s wer e involved . 

The Ac t (sec.7 ) provide d fo r th e establishmen t o f observatio n an d 
detention homes , and fo r a  conciliatio n clini c t o b e maintaine d an d 
operated a s par t o f th e Court . Bu t b y 197 8 onl y th e conciliatio n servic e 
was i n operation . Th e observatio n an d detentio n service s ha d neve r bee n 
established. A s th e lif e o f th e Cour t unde r th e Ac t wa s s o shor t i t 
seemed unlikel y tha t the y woul d eve r b e established , s o tha t provisio n 
was repealed . 

It appear s tha t th e Cour t wil l b e give n furthe r shor t extension s 
of lif e a s i t ha s becom e apparen t tha t experiment s suc h a s thes e canno t 
be fairly . judged ove r a  shor t period . 

The Provincia l Cour t (Famil y Division ) 

The Unifie d Famil y Cour t se t u p t o serv e th e bus y Hamilton-Wentwort h 
area demonstrate s bot h th e strength s an d th e weaknesse s o f thi s approac h 
to dealin g wit h famil y problems . Juvenile , chil d welfar e an d domesti c 
problems aris, e al l ove r th e provinc e an d th e Provincia l Cour t (Famil y 
Division) ha s me t thi s nee d b y providin g fo r sitting s throughou t th e 
province o n a  periodical an d flexibl e basi s whic h ca n b e capabl e o f 
responding t o th e volume o f work . Us e ha s bee n mad e o f part-tim e staff , 
when thi s seeme d appropriate , o f a  leve l o f expertis e tha t coul d b e lowe r 
than tha t demande d b y a  Unifie d Famil y Court . Tha t i t wa s fel t ther e wa s 
little likelihoo d o f th e Unifie d Famil y Cour t syste m extendin g beyon d 
Hamilton-Wentworth i n th e nea r futur e coul d b e deduce d fro m th e 
intensification o f effort s t o improv e th e socia l servic e inpu t int o th e 
provincial famil y courts . Th e Children' s Service s Divisio n o f th e Ministr y 
of Communit y an d Healt h Service s i n Ontari o se t u p a  Tas k Forc e o n Famil y 
Court Clinic s i n Novembe r 1977 . Th e Federa l Governmen t ha s finance d 
projects t o tr y ou t th e effectivenes s o f conciliatio n a s a n ai d t o settle -
ment i n domesti c disputes . Bot h thes e ar e looke d a t below . 

Family Cour t Clinic s 

Following th e initiativ e o f th e Clark e Institut e o f Psychiatr y i n 
Toronto, clinic s bega n t o b e se t u p attache d t o th e famil y court s i n th e 
larger cities . The y wer e a  respons e t o th e acceptanc e o f th e ide a tha t 
the socia l science s ha d somethin g t o offe r th e court s whe n i t cam e t o 
assessing th e behavioura l problem s o f th e youn g an d recommendin g 
appropriate way s o f dealin g wit h these . Delinquency , particularl y 
persistent delinquency , wa s th e firs t concern , an d late r chil d welfar e 
and the n som e domesti c case s wer e included . Assessmen t an d recommenda -
tion fo r interventio n upo n referra l fro m th e court s forme d th e basi s o f 
the clinics ' work. Th e Tas k Forc e wa s se t u p t o loo k a t th e rol e an d 
operation o f th e existin g clinic s an d t o us e thes e a s a  basis fo r furthe r 
development o f wor k o f thi s typ e mor e widel y throughou t th e province . 
The proposal s se t ou t i n thei r Repor t reflec t ver y strongl y bot h th e 
origins o f th e existin g clinic s an d th e fac t tha t th e project s wa s se t i n 
motion b y th e Children' s Service s Division . 

The Tas k Forc e recognise d tha t effectiv e operatio n o f suc h a  servic e 
was "directl y relate d t o ho w quickl y an d intensivel y i t ca n respon d t o 
and wor k wit h thos e childre n an d familie s i n need " (p.3) . I t appeare d 
however t o interpre t nee d a s arisin g afte r matter s ha d becom e seriou s 
enough t o warran t appearanc e befor e th e court , interventio n fro m socia l 
services suc h a s th e children' s ai d societie s o r probatio n o r after-care , 
or lawyer s an d othe r professionals . Referra l fro m suc h source s wa s see n 
as formin g th e basi s o f th e clinics ' work, an d assessmen t an d recommenda -
tions wha t wa s expecte d o f them . Thi s seem s t o b e base d o n assumptio n 
that familie s wantin g somewher e t o tak e thei r problem s a t a  rathe r earlie r 
stage tha n thi s coul d fin d othe r source s withi n th e community . Perhaps , 
also, i t seeme d tha t th e kin d o f assessmen t servic e offere d wa s onl y 
appropriate wher e seriou s problem s ha d alread y developed , an d th e clinic s 
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could no t offe r th e kin d o f servic e tha t woul d b e acceptabl e a t a n earlie r 
stage. 

The wor k o f th e existin g clinic s i s strongl y child-centred , an d 
this i s reinforce d b y th e guideline s concernin g operatio n se t ou t b y th e 
Task Force . Ther e ma y b e som e questio n whethe r i n plannin g i n thi s wa y 
for th e futur e developmen t o f famil y cour t clinic s th e Tas k Forc e consider -
ed th e possibl e effec t o f a t leas t tw o change s i n publi c attitude s tha t 
are likel y t o grow . Ther e i s n o reaso n t o suppos e tha t Ontari o wil l b e 
immune t o th e increasin g scepticis m bein g voice d abou t th e utilit y o f som e 
of thes e assessment s an d recommendation s base d upo n meetin g th e need s o f 
one chil d i n troubl e whic h woul d hav e th e effec t o f creatin g othe r 
problems wit h othe r famil y members . Th e siz e o f Ontario' s immigran t 
population an d th e man y differen t style s o f famil y functionin g tha t ma y 
be foun d withi n i t sugges t tha t mor e flexibilit y tha n ha s bee n planne d 
for wil l b e neede d i f i t i s t o mee t successfull y th e demand s tha t wil l 
be mad e upo n clini c services . 

The othe r chang e i n publi c attitud e tha t migh t als o affec t th e 
planning o f court-relate d service s i s th e greate r willingnes s o f peopl e 
to acknowledg e th e existenc e o f famil y problem s an d t o see k hel p fo r 
them earl y enoug h t o preven t breakdown . Th e presen t organisatio n o f 
court-related service s suc h a s lega l ai d an d th e famil y cour t clinic s 
tend t o emphasiz e i n th e mind s o f th e publi c tha t hel p i s availabl e 
after matter s hav e reache d a  seriou s enoug h stat e t o warran t a n 
appearance i n court . Suc h appearance s i n themselve s reduc e th e possibilit y 
of findin g a n amicabl e solution . Bot h thes e service s ar e exceedingl y 
useful a t th e stag e a t whic h the y becom e available , bu t perhap s als o 
what i s neede d i s t o creat e a  servic e t o whic h peopl e coul d hav e recours e 
at a  muc h earlie r stage , an d o n thei r ow n initiativ e whic h woul d b e -
in th e word s o f th e La w Refor m Commissio n o f Canad a quote d abov e -
"capable o f dealin g wit h socia l problem s withou t requirin g thei r trans -
lation int o lega l issue s befor e anythin g ca n b e don e abou t them" . 

It i s understandabl e tha t muc h though t wen t int o th e relationshi p 
between th e judge s an d th e cour t service s an d th e clinics . I n a n are a 
like thi s clea r line s o f communicatio n an d definitio n area s o f responsi -
bility la y th e groun d wor k fo r a  goo d workin g relationship , bu t i n th e 
end succes s depend s upo n perso n relationship s an d a  clea r understandin g 
of wha t eac h sid e contribute s t o th e process . Wha t seeme d t o b e 
missing fro m th e Repor t -  perhap s i t wa s no t aske d fo r -  wa s a  client' s 
view o f th e matte r -  ho w th e deliver y o f th e servic e coul d b e see n fro m 
their side . Th e chang e i n emphasi s tha t brough t th e juvenil e cour t 
within th e famil y cour t syste m ha s no t ye t foun d prope r expressio n i n 
this . 

Conciliation service s 

The othe r initiative , besid e th e Famil y Cour t Clinics , i n 
extending th e service s availabl e t o famil y cour t judges , concerne d 
conciliation. Wit h join t fundin g fro m th e federa l an d provincia l 
governments, an d experimenta l projects , usin g conciliatio n t o identif y 
points o f disagreemen t betwee n famil y member s an d reac h agreement s i n 
such matter s a s maintenanc e ha s bee n teste d i n fou r o f th e large r 
Provincial Court s (Famil y Division ) i n Ontario . Th e judge s t o who m thi s 
service ha s bee n availabl e hav e welcome d th e hel p i t give s i n reducin g 
the amoun t o f cour t tim e spen t o n acrimoniou s dispute s betwee n parties , 
especially spouses , an d it s effectivenes s i n gettin g partie s t o agre e 
on thing s lik e th e quantu m o f maintenanc e t o b e paid , an d variatio n 
in acces s b y th e non-custodia l paren t i n custod y matters . Th e existenc e 
of th e unit s a s wel l a s an y futur e expansio n o f th e servic e i s i n doubt . 
Dependent a s i t i s o n join t federal-provincia l funding , withdrawa l o f 
funds b y eithe r governmen t woul d probabl y brin g i t t o a n end . 

It woul d see m tha t thi s kin d o f approac h ha s muc h t o offer , no t 
only t o th e judge s an d cour t administration , bu t t o th e client s wh o ca n 
perceive themselve s a s takin g a n activ e par t i n th e solutio n o f thei r ow n 
difficulties. I t i s probabl y to o earl y ye t t o judg e whethe r maintenanc e 
orders, th e amount s fo r whic h hav e bee n negotiate d i n thi s way , hav e a 
better chanc e o f bein g honoured . Certainl y th e Ontari o recor d fo r 
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defaulters i s no t good . I n on e Britis h Columbi a stud y (Issue s i n th e 
Determination an d Enforcemen t o f Chil d Suppor t Order s b y Butc h e t al ) 
it wa s state d tha t i n Ontari o aroun d sevent y percen t o f me n agains t who m 
support order s wer e mad e defaulte d a t som e tim e o r other . I t woul d b e 
interesting t o kno w whethe r ther e wa s an y indicatio n tha t th e wor k o f 
concilation unit s woul d mak e an y contributio n t o tacklin g thi s ver y sever e 
prob1em. 

Considerable attentio n ha s bee n give n t o procedura l solution s 
to thi s proble m -  th e lates t bein g th e automati c enforcemen t o f maintenanc e 
orders. I t remain s t o b e see n whethe r this , take n togethe r wit h th e 
extension o f agreement s fo r reciproca l enforcemen t beyon d th e province s 
of Canada , will reduc e th e numbe r o f persisten t defaulters , o r whethe r 
something lik e th e conciliatio n unit s i s neede d a s well . Th e paymen t o f 
maintenance generall y goe s o n ove r a  lon g perio d o f tim e an d onl y th e 
monitoring o f th e variou s approache s ove r tim e wil l indicat e whic h way , 
or combinatio n o f ways , o f dealin g wit h problem s i s likel y t o work . 

Legal Ai d 

The provisio n o f lega l ai d ha s mad e a  goo d dea l o f differenc e 
to th e wa y matter s ar e handle d i n th e famil y la w area . Th e larg e 
majority o f th e case s tha t i t handle s i n th e Provincia l Cour t (Famil y 
Division) concer n juvenile s i n trouble , a s migh t b e expecte d fro m it s 
origin i n th e provisio n o f lega l advic e an d representatio n fo r thos e 
accused o f offence s wh o wer e unabl e t o pa y fo r thes e services . I n th e 
large provincia l centre s th e lega l ai d servic e provide s counse l o n dut y 
to assis t juvenile s an d parents , and acces s t o th e servic e i s provide d 
where possibl e a t othe r location s suc h a s institution s an d welfar e 
clinics. Th e extensio n o f lega l ai d t o civi l matter s ha s als o 
benefitted spouse s involve d i n divorc e o r othe r matrimonia l cause s wh o 
have bee n unabl e t o affor d lega l help . I t i s mainl y wome n wh o hav e 
benefitted since , i n thes e circumstances , the y ar e usuall y th e one s 
without financia l resource s whe n ther e i s famil y discor d o r breakup . 
In thes e matter s adequat e representatio n o n bot h side s tend s t o mak e fo r 
a faire r result , an d ma y wel l hav e helpe d t o brin g abou t th e chang e i n 
the attitud e o f judge s toward s wome n whic h ha s bee n noticeabl e i n thes e 
cases durin g th e las t decade . 

Need an d th e merit s o f th e cas e determin e whethe r lega l ai d i s 
given. Nee d i s determine d a s a  resul t o f a n assessmen t b y th e 
Assessment Uni t o f th e Ministr y o f Communit y an d Socia l Services . Th e 
client ma y b e aske d t o pa y som e par t o f th e costs , a lie n o n propert y 
may b e take n o r othe r financia l agreement s entere d int o wher e thi s seem s 
appropriate. Whil e fina l decisio n o n th e gran t o f ai d i s don e withi n 
the Lega l Ai d organisation , client s ma y choos e thei r ow n lega l representa -
tives withi n th e permissibl e scal e o f fees . Thi s i s on e o f th e ver y 
considerable merit s o f th e schem e i n Ontario . 

With th e passag e o f th e Famil y La w Refor m Ac t an d th e extensio n 
of right s an d obligation s unde r it , not onl y a s betwee n spouses , bu t 
also betwee n thos e co-habitin g withou t marriage , i t ca n b e expecte d tha t 
greater demand s fo r lega l ai d wil l com e fro m thi s sectio n o f famil y 
court work . 

In chil d welfar e matter s lega l ai d generall y come s fro m th e 
Official Guardian , thoug h th e wor k o f thi s offic e i s no t limite d t o this . 
It i s th e dut y o f th e Officia l Guardia n t o ac t o n behal f o f peopl e unde r 
a lega l disability . Thes e ma y b e minors , the mentall y incompeten t o r 
persons wh o ar e ou t o f th e provinc e an d canno t b e hear d whe n the y ar e 
involved i n cour t actions . I n orde r t o discharg e th e responsibilitie s 
of guardia n a d lite m fo r childre n involve d i n custody , access , abus e 
or wardship an d increasingl y adoptio n cases , a  larg e staf f o f socia l 
workers i s employe d t o d o th e necessar y investigation s fo r report s t o th e 
court. Propert y interest s o f minor s ar e als o protecte d b y th e Officia l 
Guardian. 
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The Officia l Guardia n 

There ha s bee n som e discussio n i n recen t year s a s t o th e natur e 
of th e rol e tha t th e Officia l Guardia n shoul d pla y wher e th e matte r befor e 
the cour t i s custod y an d access , adoption , wardshi p an d th e like . Th e 
official vie w i s tha t h e i s a  reporte r t o th e cour t rathe r tha n a n activ e 
participant o n behal f o f th e child . I t wa s dissatisfactio n wit h th e 
results o f thi s approac h tha t le d th e Ontari o La w Refor m Commissio n i n 
its repor t o n Childre n i n th e Famil y La w Serie s t o recommen d th e 
estab1ishemnt o f th e offic e o f La w Guardia n wh o woul d hav e th e responsi -
bility fo r formin g a n independen t opinio n o n th e bes t interest s o f th e 
child an d assistin g th e cour t t o reac h it s ow n conclusion s o n thos e 
interests. Thi s proposa l ha s no t bee n adopted . Instea d i n sectio n 2 0 
of th e Chil d Welfar e Ac t 197 8 ther e i s provisio n fo r th e chil d t o b e 
separately represente d i f th e judg e feel s tha t thi s i s desirabl e i n a 
particular case . Bu t ther e wa s uncertaint y abou t th e th e operatio n o f 
even this , an d proclamatio n o f thi s sectio n wa s delayed . 

Separate loca l representatio n fo r childre n 

Most province s see m t o agre e tha t i n certai n case s suc h a s 
custody proceedings , th e chil d shoul d b e separatel y represente d wher e 
this seem s necessary . Bu t thi s raise s severa l problem s i f ther e i s n o 
official bod y se t u p t o provid e thi s service . Th e instructio n tha t 
counsel receive s wil l largel y depen d upo n wh o retain s him . I n protectin g 
a child' s interests , how muc h weigh t shoul d h e giv e t o a  child' s 
preferences i f th e chil d i s no t o f a n ag e o r menta l capacit y t o make thi s 
sort o f judgment ? Conteste d custod y matter s ar e conducte d adversarially , 
and i t i s difficul t t o se e ho w counse l fo r th e chil d ca n functio n 
effectively i n thi s atmosphere , especiall y i f i t i s obviou s tha t th e bes t 
interests o f th e chil d deman d tha t satisfactor y contac t b e maintaine d 
with bot h parents . Custod y i s mostl y abou t continuin g relationship s 
between bot h parent s an d childre n an d i t doe s no t see m tha t th e 
introduction o f counse l fo r th e chil d int o a n adversar y proceedin g i s 
likely t o brin g abou t th e desire d result . Perhap s wha t i s neede d i s 
a fundamenta l chang e i n th e natur e o f th e proceeding s an d a  chang e i n th e 
time i n th e separatio n proceeding s a t whic h hearing s an d decision s o n 
this matte r ar e taken . I t ma y the n b e cleare r wha t sor t o f interventio n 
on th e par t o f th e chil d woul d b e mos t helpful . 

It i s perhap s i n chil d welfar e case s tha t th e nee d fo r separat e 
representation fo r th e chil d ma y mos t clearl y b e seen . Th e Chil d Welfar e 
Act enumerate d th e situation s i n which a  chil d mus t b e s o represented , 
for example , where th e parent s o f th e chil d ar e disputin g th e opinio n 
of th e Children' s Ai d Societ y tha t th e chil d shoul d b e remove d fro m thei r 
custody. I n suc h case s th e cour t use d t o b e regarde d a s th e protecto r 
of th e right s o f th e child . Thi s seem s n o longe r enough , an d th e right s 
of th e chil d hav e t o b e see n t o b e separatel y protected . I t wil l 
probably tak e som e tim e fo r thi s t o b e satisfactoril y worke d ou t i n 
practice. 

Areas o f likel y increas e i n famil y matter s befor e th e court s 

At th e beginnin g o f thi s chapte r referenc e wa s mad e t o som e o f 
the demographi c change s whic h affecte d th e wa y familie s function . 
Lengthening lif e expectancy,. a fal l i n th e birt h rate , a growt h i n th e 
number o f one-paren t familie s ar e al l importan t indicators . Th e fac t 
that bot h partner s i n a  marriage o r othe r relationshi p ar e mor e likel y 
than no t t o b e workin g ha s probabl y don e muc h t o chang e socia l attitude s 
towards th e right s an d obligation s o f eac h towar d th e othe r an d 
emphasized th e partershi p aspec t o f marriage . Attitude s toward s childre n 
have change d to o base d largel y o n a n assertio n o f thei r right s a s huma n 
beings, modifyin g parenta l right s bu t no t thei r duties , and makin g th e 
problem o f disciplin e a  much debate d bu t unresolve d question . Th e la w 
reform programm e o f th e Provinc e o f Ontari o i n th e famil y la w fiel d i s 
based upo n thes e perceive d change s i n societ y an d i n socia l attitudes . 
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Considered togethe r thes e giv e a  fai r indicatio n o f th e kind s o f case s tha t 
will com e increasingl y befor e th e court s i n th e nex t decade . 

Longer lif e span , increase d expectation s o f persona l fulfilmen t 
and marriages , especiall y amon g th e young , bein g entere d int o becaus e 
of pregnancy , al l sugges t tha t th e rat e o f divorc e wil l sho w a  smal l bu t 
steady increase . Thi s woul d b e th e likel y situatio n i f ther e wer e n o 
change i n th e presen t divorc e law . Th e la w stil l emphasize s matrimonia l 
fault a s th e groun d fo r divorce , an d th e onl y alternativ e groun d require s 
separation fo r s o lon g a  period -  fro m thre e t o fiv e year s dependin g 
on th e circumstance s -  tha t a  perso n withou t financia l resource s woul d 
find i t difficul t t o us e thi s ground . Collusio n an d condonatio n ar e 
still bar s an d ar e applie d t o preven t divorce s eve n thoug h th e breakdow n 
of marriag e an d th e couples ' wis h fo r separatio n i s obvious , and al l the y 
may hav e wishe d t o d o i s t o lesse n th e stres s b y agreement . Ther e i s 
general agreemen t tha t th e ground s fo r divorce , an d th e adversaria l 
nature o f th e proceeding s b y whic h thes e ground s ar e establishe d wheneve r 
contested, increase s th e il l feelin g betwee n th e parties . Eve n wher e 
there i s n o contest , th e perso n foun d guilt y o f th e kin d o f matrimonia l 
fault tha t need s t o b e established , i s hardl y likel y t o fee l co-opera -
tively dispose d towar d th e applicant . Ye t i n many case s wher e ther e ar e 
maintenance an d custod y matters , divorc e result s i n a  chang e in , not a n 
end to , a relationship , an d th e wa y i t i s a t presen t handle d doe s no t 
provide a  satisfactor y basi s fo r th e carryin g ou t o f continuin g 
obiigat ions. 

If ther e ar e change s t o th e Divorc e Ac t alon g th e line s o f th e 
recommendations o f th e La w Refor m Commissio n o f Canad a -  who see m t o favou r 
marriage breakdow n a s a  singl e basi s deal t wit h b y a  typ e o f non -
adversarial proces s whic h emphasize d reconciliation , an d wher e thi s wa s 
not possible , negotiation an d agreemen t o n justiciabl e issue s -  i t ca n 
be expecte d tha t ther e woul d b e a  shar p increas e i n divorce . O n th e 
Australian patter n this increas e woul d b e followe d b y a  drop i n th e 
numbers afte r th e firs t coupl e o f years . An y suc h chang e in th e la w 
would probabl y increas e th e numbe r o f secon d marriages , alread y a  signi -
ficant tren d i n Ontario . Wher e maintenance , custod y o r eve n propert y 
matters stil l lin k divorce d couples , th e impac t o f a  secon d marriag e i s 
likely t o b e considerable . Thi s i s likel y t o b e reflecte d in increase d 
resort t o th e courts . 

The importanc e o f agreemen t betwee n th e partie s i n potentiall y 
controversial area s ha s bee n recognise d b y th e provision s relatin g t o 
domestic contract s i n th e Famil y La w Refor m Act . Th e provision s fo r 
marriage, cohabitatio n an d separatio n agreement s giv e t o th e partner s 
who us e the m a  considerabl e sa y i n orderin g thei r ow n affairs . Agree -
ments suc h a s thes e hav e no t normall y bee n par t o f th e way s familie s 
function i n commo n la w jurisdictions . Thoug h i t ma y b e som e tim e befor e 
parties regularl y thin k o f enterin g suc h agreement s befor e o r durin g 
marriage, the y obviousl y provid e a  most usefu l too l fo r famil y an d 
marriage counsellor s calle d upo n t o giv e hel p wher e ther e i s famil y 
conflict. Th e utilit y o f separatio n agreement s i s eve n mor e apparent , 
though ther e mus t b e som e questio n ho w wel l thes e wil l wor k whe n divorc e 
is base d upo n th e provin g o f matrimonia l faul t an d collusio n i s stil l 
a ba r . 

The lega l recognitio n extende d b y th e Famil y La w Refor m Ac t 
to couple s livin g togethe r outsid e o f marriag e an d th e extensio n t o 
them o f suppor t right s an d obligations , propert y an d parenta l right s 
normally onl y th e prerogativ e o f marrie d partners , will mos t likel y 
mean a n increas e i n th e numbe r o f case s brough t t o court , except , 
perhaps i n th e are a o f chil d support , som e o f whic h ma y b e replace d 
by custod y matters . Th e Ac t set s ou t a  lon g lis t o f circumstance s 
(see 18(5) ) which th e cour t shoul d bea r i n mind i n determinin g th e 
amount o f suppor t tha t a  responden t shoul d b e aske d t o pa y fo r a  dependan t 
spouse, an d thes e ar e th e sam e whethe r th e partie s hav e bee n marrie d o r 
not. Th e onl y rea l differenc e i s tha t thos e wh o ar e no t marrie d wil l hav e 
had t o liv e togethe r fo r a t leas t fiv e year s o r hav e a  chil d an d a 
relationship o f som e permanence . Ther e wil l therefor e stil l b e relation -
ships fro m whic h childre n ar e bor n whic h wil l no t fal l withi n thi s 
category an d i n thes e case s mutua l obligation s t o suppor t betwee n spouse s 
will no t arise , thoug h chil d suppor t case s will . 
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Two o f th e circumstance s se t ou t i n sec . 18(5 ) o f th e Ac t ar e 
of particula r interest . On e i s "(g ) th e measure s availabl e fo r th e 
dependant t o become financiall y independen t an d th e lengt h o f tim e an d 
cost involve d t o enabl e th e dependan t t o tak e suc h measures;" . Adult s 
not incapacitate d b y ag e o r handica p o r specia l circumstance s ar e 
expected i n Ontari o t o suppor t themselves . Dependenc y tha t ma y hav e 
existed durin g co-habitatio n i s no t expecte d t o las t muc h beyon d th e 
cessation o f it . I f th e partie s ar e spouse s th e dependan t i s expecte d 
to tak e step s t o becom e financiall y independent , th e responden t t o hel p 
provided th e mean s fo r doin g this , suc h a s payin g fo r retrainin g o r th e 
acquiring o f skill s whic h woul d b e likel y t o make thi s possible . Wher e 
the dependan t i s a  child , th e emphasi s i s o n th e acquirin g o f a n educatio n 
with self-sufficienc y a s th e objective . Whil e th e latte r provisio n 
continues th e ol d pattern , th e forme r show s a  marked change . Dependenc y 
for lif e i s no longe r accepte d a s th e conditio n fo r wome n wh o hav e bee n 
married. Whil e acceptanc e o f thi s ma y b e n o rea l proble m t o man y 
Canadians, a  number o f th e immigrant s wit h differen t cultura l background s 
may fin d thi s ver y har d t o accept , an d t o have thi s provisio n wor k a s i s 
intended i n thei r cas e ma y requir e quit e a  lo t o f hel p an d suppor t fro m 
counselling an d othe r services . 

The secon d circumstance s i s "(j ) a contributio n b y th e dependan t 
to th e realizatio n o f th e caree r potentia l o f th e respondent;" . I t ha s 
become fairl y commo n fo r youn g peopl e t o marry befor e the y ente r upo n 
courses o f stud y leadin g t o a  qualificatio n o r whil e doin g so . I n man y 
of thes e case s on e partner , more ofte n th e wife , becomes th e chie f o r 
only wag e earner , subsidisin g th e studie s o f th e othe r Suc h marriage s 
show a  high percentag e o f breaku p afte r th e qualificatio n ha s bee n 
obtained an d it s financia l reward s begi n t o b e earned . Clearl y suc h 
qualification i s no w t o b e regarde d a s a n asse t t o b e shared . Th e 
question i s a t wha t poin t thi s sharin g shoul d tak e plac e -  at th e poin t 
of breaku p whe n th e increase d earning s ma y onl y b e jus t beginning , o r 
later whe n th e partne r i s establishe d an d earnin g substantiall y more , or 
should the "qualification's" earning potential be assessed and shared. An interesting 
ruling i n th e Ne w Jerse y Superio r Cour t o n thi s topi c set s ou t wha t 
could b e a  fai r an d acceptabl e approac h t o thi s problem . Briefl y state d 
the fact s wer e a s follows : tw o medica l student s married , th e husban d 
continued hi s studies , th e wif e wen t t o work an d supporte d hi m unti l h e 
obtained hi s licenc e t o practice . The y separate d shortl y afte r an d late r 
divorced. Th e judg e rule d tha t i n additio n t o suppor t payment s fro m he r 
husband sh e wa s entitle d t o a  2 0 percen t shar e o f th e wor k o f he r husband' s 
medical licence . I t wa s th e onl y considerabl e asse t acquire d durin g thei r 
marriage, an d sh e wa s awarde d sixt y thousan d dollar s a s he r share . I t i s 
likely tha t unde r thi s head , th e court s i n Ontari o wil l b e face d wit h som e 
very difficul t decisions , but it s inclusio n i s t o b e welcome d a s i t i s 
manifestly fai r an d ma y eve n hav e th e salutar y effec t o f makin g peopl e 
think abou t th e obligation s the y incu r whe n pursuin g caree r objective s 
in thi s way . I t doe s howeve r appea r tha t th e kin d o f solutio n offere d 
by th e Ne w Jerse y judg e wil l becaus e o f it s limite d jurisdictio n no t b e 
available i n th e Provincia l Cour t (Famil y Division) , thoug h i t may b e 
in th e Unifie d Famil y Court , a  county o r distric t o r th e Suprem e Court . 

Provisions i n th e Famil y La w Refor m Ac t concernin g propert y 
sharing an d th e matrimonia l hom e o n th e cessatio n o f cohabitatio n shoul d 
enable th e cour t t o ge t mor e expeditiousl y throug h thi s par t o f th e 
hearings particularl y i f adequat e conciliatio n service s ar e availabl e fo r 
use eithe r befor e o r durin g hearings . Experienc e elsewher e suggest s tha t 
conciliation ca n b e o f considerabl e us e i n reachin g agreemen t wher e 
property matter s ar e i n dispute . A t th e presen t tim e th e experimen t 
with conciliatio n unit s ha s bee n takin g plac e largel y i n Provincia l 
Courts (Famil y Division ) wher e matter s concernin g propert y an d th e 
matrimonial hom e (apar t fro m temporar y occupation ) ar e no t deal t wit h 
for constitutiona l reasons . Since , without bein g explicitl y stated , 
these affec t th e questio n o f th e amoun t o f suppor t obligation , i t seem s 
a pit y tha t consideration s o f thes e matter s hav e t o be , except in  th e 
case o f th e Unifie d Famil y Court , divided . I t woul d see m tha t th e 
limited natur e o f th e conciliatio n servic e attache d t o th e Provincia l 
Family Court s i s not a  particularly usefu l tes t o f th e contributio n 
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that i t ca n mak e t o th e settlin g o f famil y dispute s i n thi s ver y 
contentious area . 

Applications fo r maintenanc e orders , thei r variatio n an d 
enforcement for m a  larg e par t o f th e wor k o f th e famil y courts . I t i s 
pointed ou t abov e tha t s o fa r a s suppor t fo r spouse s i s concerned , i t 
is expecte d tha t thes e wil l mostl y b e limite d i n time . Suppor t order s 
for childre n ar e likel y t o las t muc h longe r an d th e enforcemen t o f thes e 
will continu e t o be a  major an d growin g proble m fo r th e courts . Tha t 
there i s defaultin g o n a  larg e scal e ha s alread y bee n mentioned , an d i t 
can b e expecte d tha t th e procedur e o f automati c enforcemen t b y th e famil y 
court, se t ou t i n th e Famil y La w Refor m Ac t availabl e t o bot h person s an d 
agencies, will b e muc h use d b y them . 

The practic e o f agencie s providin g suppor t assistanc e whe n ther e i s 
need ha s undergon e a  change . Wher e i t was possibl e t o mak e a n applica -
tion t o th e cour t fo r a n orde r fo r maintenance , assistance woul d normall y 
depend upo n thi s ste p bein g taken , eve n thoug h ther e wa s ofte n grea t 
reluctance o n th e par t o f spouse s t o pursu e thi s course . No t onl y i s 
such a n orde r no w assignabl e t o th e agenc y bu t a n applicatio n fo r a 
spouse o r a  dependant chil d ma y b e mad e b y th e agenc y itself . Ther e 
seems t o b e n o availabl e evidenc e t o indicat e whethe r thos e thu s ordere d 
to pa y suppor t d o s o more o r les s regularl y whe n a n agenc y i s involved . 
Since a  benefit unde r th e Famil y Benefit s Ac t o r assistanc e unde r th e 
General Welfar e Assistanc e Ac t wil l b e give n whethe r o r no t th e suppor t 
money i s paid , i t would see m tha t defaulter s coul d fin d a  ready-mad e 
excuse fo r no t paying . 

Enforcement cost s tim e an d mone y i n tracin g defaulter s an d bringin g 
proceedings agains t the m i n court . Automati c enforcemen t shift s som e o f 
the burden , thoug h cour t service s ar e no t usuall y geare d t o th e tracin g 
of person s wh o d o no t wis h t o b e found . Whil e thi s chang e i n th e wa y 
the service s operat e ca n b e a n improvemen t i n th e deliver y o f service s t o 
those i n need , i t i s no t obviou s tha t i t i s a n effectiv e wa y o f securin g 
payment fro m thos e oblige d an d ordere d t o suppor t thei r dependants . I t 
would nee d t o b e demonstrate d tha t defaulter s wil l b e foun d am d mad e t o 
pay an d perhap s a n intensiv e short-ter m programm e se t u p t o d o thi s migh t 
have goo d long-ter m effects . 

Custody matter s i n th e famil y court s ar e als o likel y t o sho w a n 
increase i n th e future . Thes e fal l unde r tw o mai n head s -  custod y claim s 
arising fro m th e separatio n o f parents , whether marrie d o r no t -  and thos e 
arising ou t o f chil d welfar e matters . Whil e perhap s th e majorit y o f 
parents wh o divorc e wil l continu e t o hav e th e custod y o f thei r childre n 
settled unde r th e provision s o f thi s i n th e Divorc e Act , ther e wil l b e 
a numbe r o f marrie d parent s wh o separat e o r wh o fai l t o ge t th e divorc e 
asked fo r o r whos e childre n ar e no t childre n o f th e marriag e wh o wil l 
have thei r custod y matter s settle d unde r th e provision s o f th e Famil y 
Law Refor m Ac t a s wil l parent s wh o hav e no t married . A s wa s suggeste d 
earlier eve n thos e wishin g t o divorc e wher e ther e wa s n o foreseeabl e 
difficulty i n obtainin g a  decree , coul d us e thes e t o thei r benefit , 
before th e divorc e hearing . 

The legislativ e approac h t o custod y differ s i n thes e Acts . I n th e 
Family La w Refor m Ac t th e powe r o f th e cour t i s state d i n sec . 34(1 ) i n 
these terms : "Upo n application , th e cour t ma y orde r tha t eithe r paren t 
or an y perso n hav e custod y o f o r acces s t o a  chil d i n accordanc e wit h th e 
best interest s o f th e child... " Th e Ac t als o provide s tha t parent s wh o 
have cohabite d bu t hav e separate d ma y ente r int o a n agreemen t on , amon g 
other things , "th e righ t t o custod y o f an d acces s t o thei r children; " 
but tha t i n th e determinatio n o f suc h a  matter th e cour t ma y disregar d 
the term s o f th e domesti c agreemen t wher e "i n th e opinio n o f th e court , 
to d o s o i s i n th e bes t interest s o f th e child 1'. Th e Ac t give s n o 
indication o f wha t th e bes t interest s o f th e chil d wil l b e deeme d t o be o r 
how thos e interest s wil l b e ascertained . Th e Rule s o f th e Provincia l 
Courts (Famil y Division ) provid e tha t th e cour t ma y orde r a n investigatio n 
by a  perso n o r agenc y i n orde r t o hel p the m reac h a  decision . Clearl y 
the financia l statu s o f th e partie s involve d i n th e custod y issu e i s o f 
importance fo r th e rule s requir e tha t a  financia l statemen t mus t b e file d 

58 



and notic e t o th e chil d o f te n o r ove r o f a  cour t hearin g i n an y matte r 
concerning hi m a s wel l a s provisio n fo r separat e lega l representatio n 
for th e chil d sho w a  considerabl e chang e o f empahsi s i n th e handlin g o f 
care an d protectio n matters . Indee d th e inclusio n o f circumstance s i n 
which th e chil d mus t hav e lega l representatio n unles s th e cour t i s 
satisfied tha t hi s interest s ar e adequatel y protecte d withou t it , under -
lines th e change . Th e Officia l Guardia n protect s th e interest s o f th e 
mother i f sh e i s unde r eightee n years . 

Access i s a n importan t consideratio n whe n th e chil d is - removed 
from th e custod y o f hi s parent s an d become s eithe r a  war d o f th e Children' s 
Aid Societ y o r a  war d o f th e Crown . Societ y wardshi p i s limite d i n tim e -
no orde r ma y normall y b e mad e t o las t beyon d twelv e month s an d i n n o cas e 
beyond twenty-four . I f th e lon g ter m objectiv e i s t o retur n a  chil d 
to hi s parent s th e lin k mus t b e kep t an d fostered . Th e effec t o f Crow n 
wardship i s normall y t o kee p a  chil d a s war d o f th e Provinc e o f Ontari o 
until hi s eighteent h birthday . Th e Children' s Ai d Societ y whic h i s 
responsible fo r hi s car e unde r suc h a n orde r i s mandate d t o tr y an d fin d 
adoptive parent s fo r hi m i f thi s i s adjudge d t o b e i n th e bes t interests . 
It effectivel y end s th e parents ' right s t o custod y o f thei r child . 

To hel p th e cour t reac h it s decisio n a s t o wha t shoul d b e don e afte r 
the findin g tha t a  chil d i s i n nee d o f protection , i t ma y orde r a  rang e 
of assessment s t o b e done , bot h o f th e chil d an d o f th e paren t o r 
guardian. Thes e ma y b e medical , emotional , developmental , pschological , 
educational o r social . Whil e suc h assessment s o f childre n i n troubl e o r 
in som e kin d o f obviou s nee d ar e mor e o r les s take n fo r grante d now , th e 
assessment o f parent s o r guardian s i s likel y t o b e unfavourabl y looke d 
upon b y them . An y sens e o f injur y thi s cause s i s likel y t o b e aggravate d 
by th e provisio n tha t th e cour t ma y mak e wha t inferenc e i t think s appro -
priate i n th e circumstance s i f the y refus e t o subjec t themselve s t o th e 
assessments ordered . Thi s provisio n doe s serv e t o underlin e th e 
difference i n th e cour t approac h t o custod y matter s betwee n thos e arisin g 
from chil d welfar e matter s an d thos e involvin g separatio n an d disagree -
ment betwee n parents . 

Family violenc e ha s becom e a  matte r o f publi c concern . Perception s 
of th e natur e o f th e relationshi p betwee n parent s an d childre n hav e bee n 
changing fairl y rapidl y throug h th e las t hal f century . Increasin g concer n 
over chil d abus e i s likel y t o lea d t o mor e widesprea d interventio n an d 
more case s i n court . Ther e i s a  goo d dea l o f debat e bu t n o concensu s ye t 
as t o th e kin d o f interventio n tha t woul d effectivel y dea l wit h th e problem , 
helping parent s an d protectin g children , an d th e stag e a t whic h interven -
tion shoul d tak e place . Betwee n doctors , socia l worker s an d court s th e issu e 
of th e confidentialit y o f informatio n ha s ofte n prevente d ai d bein g give n 
in tim e t o hel p parent s an d children . Th e argument s fo r confidentialit y 
are usuall y base d o n th e nee d t o preserv e th e confidenc e o f th e clien t 
even thoug h i n th e lon g ru n i t ma y b e th e clien t wh o suffer s mos t throug h 
insistence upo n it . 

It i s onl y relativel y recentl y tha t domesti c violenc e an d harass -
ment -  excep t a s groun d fo r divorc e -  ha s bee n perceive d a s i n essenc e n o 
different fro m th e injur y tha t person s no t marrie d o r no t relate d a s 
parent an d chil d coul d inflic t o n on e another , an d tha t therefore , th e 
protection o f th e la w shoul d b e a s full y extende d t o peopl e wh o wer e it s 
victims. Ther e i s n o longe r an y immunit y o f sui t betwee n husban d an d 
wife o r betwee n paren t an d child , an d matter s s o arisin g ca n b e expecte d 
to increas e th e workloa d o f th e courts . Sectio n 3 4 o f th e Famil y La w 
Reform Ac t provide s tha t a  spous e ma y appl y t o th e cour t fo r a n orde r 
"restraining th e spous e o f th e applican t fro m molesting , annoyin g o r 
harassing th e applican t o r childre n i n th e lawfu l custod y o f th e applican t 
..." T o enforc e thi s th e cour t ma y requir e th e perso n s o ordere d t o 
enter int o "suc h recognizanc e a s th e cour t think s appropriate" . Thi s ma y 
include requirin g tha t perso n t o mov e fro m th e matrimonia l home . Th e 
power t o mak e order s o f thi s kin d i s a  ver y usefu l wa y o f buyin g tim e s o 
that dispute s betwee n partie s ca n b e conciliate d an d deal t wit h afte r 
calmer consideration . 
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The chang e i n th e attitud e o f th e la w an d o f th e court s t o 
domestic dispute s o f thi s kin d ough t als o t o b e reflecte d i n a chang e i n 
the attitud e o f th e polic e wh o notoriousl y dislik e interferin g i n 
domestic matters . A n abilit y t o clai m protectio n fro m th e court s whic h 
can b e pursue d independentl y o f the m ma y hav e th e effec t o f makin g the m 
more helpfu l whe n calle d upon . 

The presen t situatio n 

In revie w i t ca n b e see n ho w muc h th e wor k o f th e Ontari o La w 
Reform Commissio n ha s provide d th e basi s o f a  legislativ e programm e 
that ha s transforme d an d simplifie d th e la w relatin g t o families . 
Families base d o n monogamous , polygamou s o r n o marriag e ar e brough t 
within on e framework . Right s an d obligation s betwee n famil y member s 
have bee n clarifie d an d th e base s o f thes e change d t o recognis e bot h th e 
individuality an d th e interdependenc e o f famil y matters . Th e legislativ e 
programme fo r improvin g th e handlin g o f famil y la w cases , insofa r a s i t 
lies withi n th e constitutiona l competenc e o f th e province , woul d see m t o 
be abou t complete . Furthe r improvemen t woul d li e wit h th e federa l 
government an d i n co-operatio n betwee n th e federa l an d provincia l govern -
ments. On e improvemen t tha t coul d b e achieve d withou t to o muc h difficult y 
would see m t o b e statutor y clarificatio n o f th e doctrin e o f paramountc y 
as i t applie s i n th e are a o f famil y law . A s mentione d earlie r recen t 
cases hav e interprete d i t t o mean tha t federa l legislatio n o n a  topi c 
does no t exclud e provisiona l legislatio n o n th e sam e topic , bu t tha t 
federal legislatio n wil l overrid e th e provincia l wher e the y contradic t 
each other . Dict a o f thi s kin d alway s leave s roo m fo r argumen t an d th e 
making o f distinctions . Certaint y i n thi s are a would , fro m th e poin t 
of vie w o f clients , be highl y desirable . 

The socia l approac h t o divorc e tha t i s expresse d i n th e Divorc e 
Act i s no w ver y differen t fro m th e on e o n whic h th e la w refor m packag e 
of Ontari o i s based . Sinc e man y o f th e matter s tha t ar e hear d i n th e 
family court s aris e i n contemplatio n o f o r a s a  resul t o f divorc e o r 
nullity, th e attitude s an d choice s o f th e partie s i n thos e case s mus t 
be largel y determine d b y th e ground s fo r divorc e an d th e stil l operativ e 
bars t o it . I t i s tru e tha t th e Divorc e Ac t 196 9 recognise d tha t 
counselling fo r couple s embarkin g o n divorc e coul d b e usefu l eithe r i n 
effecting a  reconcilatio n o r i n helpin g th e cour t t o reac h th e conclusio n 
that th e marriag e wa s beyon d repair . Th e Ac t place d a  duty o n lawyer s 
and court s t o infor m th e spouse s tha t counsellin g service s wer e availabl e 
for thei r use , an d a  Divorc e Counsellin g Uni t wa s se t u p b y th e Departmen t 
of Nationa l Healt h an d Welfar e t o provid e thi s service . Ther e ha s bee n 
general agreemen t tha t thi s ha s no t worke d well . No t onl y di d i t appea r 
to be to o little , to o late , but ther e appeare d t o b e mor e conflic t tha n 
co-operation betwee n th e professional s involve d -  th e lawyer s an d th e 
social worker s -  an understandabl e reactio n whe n n o on e seeme d t o be ver y 
sure ho w the y fitte d int o th e ne w scheme . 

Federal an d provincia l legislatio n diffe r basicall y i n th e manne r 
of th e handlin g o f family - disputes. Provincia l handlin g o f matter s i s 
designed t o reac h agreemen t i f thi s i s possibl e betwee n th e partie s o n 
matters i n contentio n betwee n them . Th e federa l approac h i s adversial . 
It i s th e feelin g o f th e La w Refor m Commissio n o f Canad a expresse d 
in thei r 197 6 Repor t tha t thi s shoul d change . A  shif t o f lega l polic y 
should b e made , the y said , toward s focussin g o n th e socia l an d economi c 
implications o f famil y breakdow n wit h th e emphasi s o n fai r an d constructiv e 
solutions t o th e problem s tha t aris e fro m this . Th e emphasi s the y plac e 
on th e importanc e o f th e tim e sequenc e i n th e handlin g o f thes e matter s 
is equall y vali d fo r othe r famil y la w cases . Th e ai m shoul d be , the y 
argue, t o provid e th e opportunit y fo r reconciliatio n wher e thi s i s 
possible, fo r conciliatio n wher e i t i s not , but no t occasio n unnecessar y 
delay wher e matter s shoul d b e handle d speedily . Flexibilit y i s important , 
and s o i s th e provisio n fo r th e makin g o f interi m order s whic h coul d hel p 
to defus e a  situation . The y advocat e a  singl e groun d fo r divorc e -
marriage breakdow n -  and a  suggestio n tha t a  yea r shoul d b e enoug h t o 
apply fo r a  divorce bu t tha t th e proceedings , takin g int o accoun t th e nee d 
to provid e enoug h opportunit y fo r counsellin g an d conciliation,shoul d 
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last abou t a  year. A s elsewhere , ther e wil l n o doub t b e a  goo d dea l o f 
argument abou t wha t i s th e appropriat e lengt h o f tim e fro m whic h marriag e 
breakdown coul d b e deduced , bu t whateve r th e decisio n reached , i t wil l 
not b e a  satisfactor y tes t unles s th e contributio n tha t th e service s 
for counsellin g an d conciliatio n ca n mak e i n matters suc h a s custody , 
maintenance, th e sharin g o f famil y propert y an d th e lik e i s properl y 
made us e b y bot h th e partie s an d th e courts . Obviousl y th e rang e o f 
skills tha t woul d hav e t o b e provide d woul d b e wid e an d woul d includ e 
proper advic e o n ta x an d financia l matter s a s wel l a s hel p wit h persona l 
relationships an d suc h knott y problem s a s custod y an d access . 

This rang e o f expertis e shoul d ideall y b e availabl e wher e peopl e 
first mee t th e syste m -  usually i n th e Provincia l Court s (Famil y Division ) 
- fo r muc h o f thi s hel p woul d b e mos t effectiv e i f give n befor e th e 
decision t o tak e actio n i s made, not after . Clearl y th e Unifie d Famil y 
Court woul d see m t o provid e th e bes t answe r t o thi s problem . Bu t th e 
provincial famil y court s ar e now , an d i t i s likel y tha t the y wil l continu e 
to be i n th e foreseeabl e future , th e mai n foru m fo r th e handlin g o f famil y 
law cases , s o tha t publi c acces s t o th e service s woul d b e easies t there . 
There woul d see m t o b e nee d fo r th e rathe r specialis t servic e o f th e famil y 
court clinics , with it s emphasi s o n assessment , t o continu e a s a  separat e 
agency, a s i t would no t b e eas y t o buil d th e kin d o f wide-rangin g servic e 
visualised o n it . Th e experiment s a t conciliatio n referre d t o earlie r 
limited themselve s i n financia l matter s mainly t o securin g agreement s abou t 
maintenance an d a  goo d dea l mor e financia l an d lega l expertis e tha n wa s 
available t o the m woul d see m t o b e necessar y t o hel p peopl e mak e sensibl e 
decisions o n thei r economi c affairs . Thi s woul d see m t o b e especiall y 
necessary whe n a  secon d marriag e wa s i n contemplation . I t i s clea r tha t 
such service s wil l b e neede d a t a  variety o f stage s i n th e hearin g o f 
a matter , not onl y a t th e beginning , an d ther e woul d b e considerabl e 
benefit t o client s an d t o court s i f i t wer e th e sam e service , o r branche s 
of th e sam e service , throughout . 

Much though t ha s bee n give n t o th e improvemen t o f th e service s 
available t o famil y courts , but a t th e presen t acces s t o the m depend s 
largely upo n referenc e b y court s an d sometime s lawyers . When matter s hav e 
reached tha t stag e th e possibilit y o f reachin g satisfactor y agreemen t i s 
already reduced . 

The wa y famil y court s hav e develope d i n Ontari o ha s mean t tha t i t 
was th e judge s wh o determine d no t onl y th e styl e o f th e court s bu t th e 
way i n which socia l service s wer e use d an d experiment s i n helping familie s 
and peopl e tried . No w tha t legall y traine d judge s ar e routinel y bein g 
appointed t o th e Provincia l Court s (Famil y Division ) som e o f th e insis -
tence o n th e dominanc e o f th e judge' s rol e i n al l aspect s o f th e court' s 
work ma y diminis h an d i t ma y b e possibl e t o establis h overal l a  generall y 
acceptable patter n o f socia l servic e input , s o tha t th e spiri t a s wel l a s 
the lette r o f th e ne w legislatio n ma y infor m th e wor k o f th e courts . 
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Notes o n th e Chapte r o n Ontari o -  Canad a 

Much o f th e sociologica l researc h o n th e famil y don e i n Ontario , 
and i n Canad a generall y seem s t o concentrat e o n ethni c groups , an d 
sometimes o n classe s withi n thes e groups . A s remarke d i n th e chapter , 
it i s difficul t t o ge t a n overal l pictur e o f famil y functioning . 
Particular us e wa s mad e o f : 

The Makin g o f th e Moder n Famil y -  E . Shorte r 

Canadian Society : Sociologica l Perspective s edite d b y Burshi n e t al . 

Divorce an d it s effects , includin g th e effec t o n children , has bee n th e 
subject o f a  number o f studies . 

The Governmen t o f Ontario , followin g o n th e Report s o f th e La w Refor m 
Commission, initiate d publi c discussio n abou t famil y la w refor m an d the n 
moved o n t o th e discussio n o f th e famil y i n relatio n t o socia l policy . 
The followin g prove d useful : 

The Famil y a s a  Focu s fo r Socia l Policy : A  Discussio n Pape r 

Compendium whic h accompanie d thi s mad e u p o f brie f descriptio n o f Governmen t 
of Ontari o programme s tha t assis t familie s 

A numbe r o f Journal s devote d t o variou s aspect s o f famil y la w an d practic e 
have com e int o existence , particularl y i n th e latte r hal f o f th e Seventies , 
and thes e provide d a  view o f wha t matter s cause d mos t concern . 

The followin g Report s wer e extensivel y used : 

The Famil y La w Report s o f th e Ontari o La w Refor m Commisio n 6  vols . 

The Repor t o n Famil y La w o f th e La w Refor m Commissio n o f Canad a 197 6 

Report o f th e Tas k Forc e o n Famil y Cour t Clinic s 

Legislat ion 

Federal 

B.N.A. Ac t a s o f 198 1 

Canada Pensio n Pla n (Amendment ) Ac t 197 7 

Divorce Ac t R.S.C . 197 0 C D -  8 

Ontario 

Children's La w Refor m Ac t 
Child Welfar e AC T S.O . c.8 5 o f 197 8 
Family Benefit s Ac t Cap.15 7 R.S.O . 197 0 a s amende d t o 197 4 
Family La w Refor m Ac t 197 8 S.O . c. 2 amende d 197 9 c.9 6 
General Welfar e Assistanc e Ac t R.S.O . 19 2 a s amende d t o 198 0 
Legal Ai d Ac t R.S.O . c . 23 9 a s amende d b y 197 3 c.5 0 
Marriage Ac t 
Married Women' s Propert y Ac t R.S.O . c . 26 2 
Matrimonial Cause s Ac t R.S.O . c . 26 5 
Succession La w Refor m Ac t 
Unified Famil y Cour t Ac t (1976 ) S.O . c.8 5 a s amende d b y 197 7 c. 4 

63 



SIERRA LEON E 

The forme r colonie s an d protectorate s o f Britai n i n Eas t an d Wes t 
Africa al l hav e th e proble m o f reconcilin g th e lega l system s o f widel y 
different culture s i n thei r effort s t o creat e stabl e independen t countries . 
Because o f th e wa y i n which i t wa s settled , an d th e manne r o f it s evolutio n 
into a n independen t republic , Sierr a Leon e i s a  particularly goo d plac e i n 
which t o loo k a t th e variou s element s o f th e problem . Th e "settlers " 
of the colon y wer e no t European s bu t free d slave s brough t bac k t o Afric a 
from th e Unite d States , Canada, th e Caribbea n an d Englan d b y Britain . 
These wer e late r joine d b y othe r African s rescue d fro m th e slav e ships . 
As a  group the y ha d ver y littl e i n commo n beside s th e fac t tha t thei r 
origins la y i n Africa. Man y differen t triba l an d linguisti c group s wer e 
represented amon g them . Th e firs t grou p ha d on e importan t thin g i n commo n 
- the y ha d al l bee n expose d t o western cultur e an d Christianity , an d no t 
surprisingly thes e forme d th e base s o f thei r socia l an d cultura l lif e i n 
their ne w home . Amon g th e rescue d slave s wh o joine d the m ther e wer e a 
large numbe r o f Muslims, but th e dominan t grou p i n th e colon y remaine d 
western-oriented, Christianize d settlers . 

The colon y ha d bee n establishe d i n th e coasta l are a o f a  regio n 
that ha d a  number o f well-establishe d tribe s an d a  busy tradin g life . 
Relationship betwee n th e tribe s an d th e settler s wer e neve r eas y fro m th e 
beginning becaus e o f doubt s abou t th e validit y o f th e agreement s unde r 
which th e colon y wa s established , an d th e marke d difference s betwee n thei r 
legal, socia l an d cultura l institutions . I n tim e tradin g interest s linke d 
the colon y t o th e hinterland , an d thes e consideration s wer e influentia l 
in th e establishmen t o f th e protectorate . N o attemp t wa s mad e t o 
assimilate th e socia l an d cultura l institution s o f th e tribe s an d th e lega l 
framework fo r thei r functionin g t o thos e o f th e colony . 

Today Sierr a Leon e i s a n independen t country , a  Republi c withi n th e 
Commonwealth, wit h th e proble m o f balancin g th e interest s o f thre e mai n 
groups -  the tribes , Mende an d Temn e prominen t amon g them , base d mainl y i n 
the Provinces , th e Creoles , forme r colonists , base d mainl y i n th e Wester n 
Area an d th e growin g numbe r o f Muslim s wh o ar e t o b e foun d i n bot h areas . 
Its populatio n ha s double d sinc e 195 0 an d no w Creole s numbe r onl y abou t 
2% of th e population . Lik e othe r countrie s wit h improve d healt h an d 
hospital service s an d a  high birt h rat e (48. 5 pe r thousand ) th e ag e 
structure o f th e populatio n i s changing. Th e mos t recen t estimat e availabl e 
(1978) sho w tha t thos e betwee n birt h an d fourtee n year s mak e u p 44.5 % of th e 
population an d th e number s o f thos e 6 5 an d ove r ar e growin g slowly . I t 
can b e expecte d tha t thi s increas e i n dependant s wil l pu t som e strai n o n 
the norma l way s o f providin g fo r thei r maintenanc e an d care , an d wil l affec t 
the wa y families , th e mai n caretakers , function . Educatio n use d t o b e 
confined mainl y t o th e Creoles . The y lai d grea t stres s o n it s importanc e 
and value d i t fo r th e mobilit y i t afforde d them . Sinc e independenc e grea t 
efforts hav e bee n mad e t o improv e th e availabilit y o f bot h primar y an d 
secondary educatio n throughou t th e country . Mos t progres s ha s bee n mad e 
in th e numbe r o f girl s wh o no w g o t o school . Th e rat e o f adul t literacy , 
low a t 7%  i n 1960 , ros e t o 15 % in 1970 . 

Other socia l indicators , take n fro m th e U N Statistica l Yearbook , 
1978, underlin e th e natur e o f th e chang e tha t i s takin g plac e i n Sierr a 
Leone. Transpor t an d communicatio n ar e th e fastes t growin g secto r o f 
the economy . Road s ar e openin g u p th e hinterland , an d ther e i s a slo w 
but stead y growt h i n th e number s o f th e urba n population . Th e majorit y 
of people , abou t thre e ou t o f ever y four , stil l liv e i n villages , but th e 
improvement i n transpor t an d communicatio n ha s mean t mor e movemen t aroun d 
the country . Perhap s a s importan t a s transpor t i n th e openin g u p o f th e 
country i s th e growt h i n th e number s o f th e urba n population . Th e majorit y 
of people , abou t thre e ou t o f ever y four , stil l liv e i n villages , bu t th e 
improvement i n transpor t an d communicatio n ha s mean t mor e movemen t aroun d 
the country . 
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In spit e o f th e constitutiona l an d othe r change s outline d above , 
Sierra Leon e ha s kept , presumabl y a s a  matter o f policy , th e distinctio n 
between th e tw o element s tha t mak e u p th e countr y -  th e colonists , mostl y 
Creoles, an d th e natives . Thi s i s se t ou t i n th e Interpretatio n Ac t (No . 
8 o f 1971 ) i n which th e nativ e i s defined a s "...an y perso n wh o i s a membe r 
of a  race , trib e o r communit y settle d i n Sierr a Leon e (o r th e territorie s 
adjacent thereto) , othe r tha n a  race , trib e o r communit y (a ) which i s o f 
European o r Asiati c o r America n origin ; (b ) whose principa l plac e o f 
settlement i s th e Wester n Area. " Th e purpos e o f th e definitio n i s t o mak e 
clear wha t syste m o f la w applie s accordin g t o whether th e perso n concerne d 
is a nativ e o r a  non-native. Ther e ar e exception s t o thi s genera l rule . 
There ca n b e agreemen t betwee n th e parties , fo r instanc e i n commercia l 
matters, a s t o wha t la w shoul d apply . Ther e ar e circumstance s no t covere d 
by customar y law , o r wher e statut e ha s overridde n custom . An d i n famil y 
matters, Muslim s ar e governe d b y th e la w o f Islam , an d i n thi s successio n 
is included . I f i t were a s eas y a s th e lega l definitio n suggest s t o 
determine wh o wa s a  native o r a  non-native, th e proble m o f havin g tw o 
widely-differing lega l system s workin g sid e b y sid e migh t b e manageable . 
But ther e ha s bee n a  good dea l o f movemen t throughou t th e country , inter -
marriage betwee n th e differen t group s an d som e assimilatio n o f cultura l 
habits throug h contac t an d education . Everythin g indicate s tha t thi s 
trend i s likel y t o continu e an d t o grow . I n additio n a  "political syste m 
based o n th e vot e i s bound t o blu r grou p distinction s further . 

Using th e la w t o maintain th e distinctio n betwee n differen t group s 
of Sierr a Leonean s ma y b e on e wa y o f dealin g wit h th e searc h fo r a  nationa l 
identity whic h seem s t o bother s o man y ex-colonia l territorie s wh o fin d 
disparate group s withi n thei r border . Th e ol d dogm a o f th e superiorit y o f 
western an d Christia n way s brough t t o Africa b y th e European s ha s bee n 
displaced b y a  growth i n prid e i n nativ e cultur e an d th e nee d t o asser t it . 
To pu t thi s i n perspectiv e i n Sierr a Leon e i t ough t t o b e remembere d tha t 
the organisatio n o f chief s an d chiefdom s whic h too k shap e durin g th e 
Protectorate an d whic h no w participat e i n th e constitutiona l arrangement s 
in Sierr a Leone , were i n par t a  creation o f th e British . Administrativ e 
needs requir e tha t som e kin d o f organisatio n b e impose d o n a  country. I t 
was th e polic y o f th e Britis h i n th e Protectorat e t o rul e throug h chiefs , 
as th e head s o f powerfu l househol d o r descen t group s cam e increasingl y t o 
be designated . Th e mos t powerfu l becam e know n a s paramoun t chief s 

There wer e i n al l abou t on e hundre d an d fift y chiefs . Thes e ha d 
wide-ranging responsibilities , whic h include d th e welfar e o f ki n an d 
subject, managemen t o f thei r lands , th e settlemen t o f dispute s an d th e 
maintenance o f peac e an d order . Muc h o f thei r wealt h cam e fro m th e 
produce o f th e agricultura l labou r o f thei r ki n an d subjects , tribut e 
that migh t b e pai d t o the m an d fee s fo r hearin g disputes . Th e economi c 
base o f thei r powe r bega n t o be seriousl y erode d whe n i n 193 7 chiefdo m 
treasuries wer e established . Bot h th e receip t o f tribut e an d th e 
forced agricultura l labou r o f subject s wer e forbidden . Instea d chief s 
received fixe d salarie s pai d b y th e government . I n th e sam e yea r a 
Native Administratio n pla n wa s introduce d settin g u p chiefdo m council s 
with th e jo b o f electin g th e paramoun t chief . Increasin g efficienc y i n 
the collectio n o f taxe s wa s probabl y th e mai n reaso n fo r th e changes . 

After th e Secon d Worl d War , preparatio n fo r self-governmen t i n a 
number o f colonie s becam e a  significan t ingredien t i n th e polic y o f th e 
British government . I n Sierr a Leon e thi s woul d mea n bringin g colon y an d 
protectorate unde r on e government . A n attemp t t o d o thi s i n 194 7 wa s 
opposed b y th e Creole s an d no t particularl y welcome d b y th e Natives . Bu t 
by 195 1 thi s ha d bee n achieved . Politica l partie s ha d b y thi s tim e begu n 
to tak e shape . Fo r a  constitution fashine d o n democrati c line s t o functio n 
properly, politica l partie s nee d a  mass base . I t coul d hav e bee n expecte d 
that thi s woul d hav e ha d th e effec t o f underminin g th e powe r o f th e chiefs , 
but thi s ha s no t happened . Thei r plac e i n th e structur e o f governmen t ha s 
been preserve d b y th e constitution . Twelv e seat s i n th e unitar y Hous e o f 
Representatives ar e reserve d fo r the m an d election s fo r thos e seat s ar e 
actively an d vigorousl y contested . Part y line s hav e not , a s migh t hav e 
been expected , closel y followe d triba l divisions . I n par t thi s ha s bee n 
due t o th e influenc e o f th e men' s secre t society , Poro , th e membershi p o f 
which cut s acros s ethini c boundaries . Th e women' s secre t society , Bundu , 
does als o exercis e som e politica l influence , particularl y i n th e suppor t 
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of women chief s seekin g election , bu t it s mai n are a o f influenc e lie s else -
where an d i t will b e deal t wit h late r i n th e sectio n o f famil y pattern s 
and functioning . 

The onl y rea l rif t i n inter-ethni c relation s i s betwee n th e Creole s 
the dominan t grou p amon g th e non-natives , an d th e native s o f th e Provinces . 
The Creole s hav e fro m th e beginnin g regarde d themselve s a s a n outpos t o f 
Western civilizatio n i n Sierr a Leone . Educated , Christian , monogamousl y 
married, the y fel t tha t their s wa s a  superio r wa y o f life , t o b e emulate d 
by others . Wit h th e comin g o f self-rul e an d independence , tha t positio n 
of dominanc e wa s lost . The y di d not , a s the y expected , inheri t th e plac e 
of th e British , an d accommodatio n wit h th e ne w politica l partie s an d 
governments ha s no t bee n easy . The y stil l howeve r dominat e th e profession s 
and muc h o f th e civi l service , but i n tim e thi s to o wil l b e lessene d a s 
education spread s beyon d th e Chiefs ' son s t o other s i n th e Provinces . 
Creoles, b y thei r abilit y t o functio n i n a moder n stat e stil l hav e a 
great dea l o f influence , an d i t remain s t o b e see n ho w grea t a n effec t thi s 
will hav e o n th e educate d youn g emergin g fro m th e Provinces . 

It ca n b e expecte d tha t increase d contac t betwee n th e variou s group s 
in th e countr y brough t abou t th e economic , politica l an d socia l change s 
will resul t i n th e modificatio n o f thei r socia l an d cultura l pattern s o f 
life an d thought . I t i s unlikely tha t th e modification s wil l al l b e i n on e 
direction. Studie s tha t hav e bee n don e o n variou s group s withi n Sierr a 
Leone indicat e tha t thi s modificatio n i s alread y takin g place . Th e are a o f 
family la w an d famil y la w functionin g i s on e tha t wil l mos t certainl y b e 
affected increasingl y i n th e future . 

Family Pattern s an d Famil y Functionin g 

Patterns i n famil y organisatio n an d functionin g i n Sierra Leon e 
divide int o thre e mai n group s -  th e indigenous , th e Christia n an d th e 
Muslim. Th e firs t grou p i s b y fa r th e largest , but becaus e i t lack s fir m 
legal underpinnin g i t i s th e mos t vulnerabl e t o change . Th e Christia n 
group i s th e smallest , bu t ha s th e advantag e o f a  fir m lega l basis . 
Islamic law , a s locall y interpreted , i s applicabl e t o Muslims insofa r a s 
marriage, divorc e an d devolutio n o f intestat e propert y i s concerned . 

The functionin g o f th e famil y i n th e indigenou s grou p i s governe d 
by custom , an d a s suc h i t i s likel y t o var y betwee n tribes , and t o b e 
modified i n respons e t o change s i n circumstances . I n countrie s where , a s 
here, th e basi s o f economi c lif e i s subsistenc e agriculture , larg e ki n 
groups hav e evolve d alon g wit h th e practic e o f polygamy . Th e ki n grou p 
is tightl y knit , ownin g lan d i n commo n an d havin g mutua l rights , dutie s 
and obligations . A s betwee n th e individua l an d th e group , i t i s th e 
interest o f th e grou p tha t i s paramount . Th e wa y i n whic h marriage s 
traditionally hav e bee n contracte d reflect s this . Th e mos t usua l typ e 
of marriage, tha t o f a  virgin girl , i s arrange d a s a  resul t o f agreemen t 
between families , th e negotiatio n bein g normall y undertake n b y mal e 
family member s o n bot h sides . Th e brid e pric e -  often referre d t o a s dowr y 
- whic h i s agreed upo n i s distribute d betwee n member s o f th e bride' s family . 
This i s liabl e t o be repai d t o th e famil y o f th e groo m i f th e marriag e 
breaks dow n i n circumstance s no t attributabl e t o th e faul t o f th e groo m 
or hi s family , a  powerful incentiv e fo r th e bride' s famil y t o hel p i n th e 
settlement o f marita l disputes . Marriag e accordin g t o custom , bein g a n 
alliance betwee n familie s rathe r tha n a  contrac t betwee n individuals , ha s 
to b e treate d i n a basicall y differen t wa y fro m monogamous western-styl e 
marriage. 

The patter n o f preparatio n fo r marriag e an d women' s role s withi n 
marriage ar e wort h lookin g a t i n som e detail , because i t i s here tha t 
change i s alread y beginnin g t o tak e plac e an d furthe r change s ca n b e 
expected. Thi s i s likel y t o resul t i n a  change i n th e natur e o f customar y 
marriage itself . Th e women' s secre t societ y -  Bund u -  has alread y bee n 
referred t o above . Th e mai n objec t o f it s existenc e i s th e preparatio n o f 
young girl s t o becom e wive s an d mothers . Thi s involve s wha t MacCormac k 
calls "th e characteristi c surgery " o f a  Bund u woman , repute d t o increas e 
fertility, a s wel l a s preparin g th e girls t o wor k co-operativel y wit h th e 
other wome n i n thei r husbands ' households . Th e choic e o f grou p i n which a 
girl i s initiate d ma y enhanc e he r marriag e prospect s a s wel l a s provid e 
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her wit h fellowshi p throughou t he r life . I t ca n b e expecte d tha t ove r time , 
as women becom e mor e expose d t o th e educationa l programme s bein g promote d 
by th e state , thei r attitude s toward s earl y marriag e an d initiatio n 
surgery wil l change . 

Already th e economi c role s tha t wome n assum e ar e changing . Wome n 
in th e rura l area s hav e alway s bee n ver y activ e a s agricultura l workers . 
Over th e las t twent y years , th e percentag e o f th e labou r forc e i n agricul -
ture ha s falle n fro m 11%  t o aroun d 67% . Th e numbe r o f women i n agricultur e 
has falle n rathe r mor e tha n this , an d thi s seem s t o bea r ou t th e vie w tha t 
women ar e rathe r mor e reluctan t tha n the y use d t o b e t o work i n th e fields . 
It is , however, stil l th e responsibilit y o f th e hea d wif e -  not necessaril y 
the firs t wif e -  t o organis e th e household , usuall y o f kin , co-wives , 
clients an d wards , int o a n efficien t agricultura l wor k force . Sh e als o 
oversees th e managemen t o f th e househol d an d th e trainin g o f junio r wive s 
and ward s wh o ma y b e sen t fo r thi s purpose . Bu t wome n hav e bee n movin g 
into othe r occupation s besid e agriculture . Som e hav e seize d th e opportunit y 
offered b y th e growin g chang e t o a  cash econom y i n Sierr a Leon e t o becom e 
traders, job s needin g a  good dea l o f individua l initiativ e a s well a s 
physical mobility . Thi s developmen t fit s uneasil y int o a  socia l syste m 
which call s fo r wome n t o b e subservien t t o th e wishe s o f thei r husband s 
and place s som e emphasi s o n th e nee d fo r mal e protection . I n addition , 
employment opportunitie s i n both th e urba n area s an d i n mining hav e 
attracted bot h me n an d wome n causin g som e amoun t o f migratio n an d puttin g 
some strain s o n th e functionin g o f th e traditiona l famil y group . 

The emergenc e o f man-woma n relationship s othe r tha n thos e embedde d 
in th e traditiona l famil y syste m ha s bee n noted . Som e o f thes e hav e 
acquired th e statu s o f marriage . On e o f thes e describe d b y Harrell-Bon d 
and Rijnsdor p i s th e stranger-permi t marriage . Durin g th e year s o f th e 
diamond boom,th e strange r permi t wa s use d b y chiefdom s i n th e are a to  chec k 
migration int o them . Fro m thi s evolve d th e practic e tha t a  man migh t 
obtain fro m a  chief a  strange r permi t fo r a  woman t o liv e wit h hi m a s hi s 
wife. Th e chief' s permi t -  which ha s t o b e pai d fo r -  confers som e statu s 
on th e union , givin g th e ma n immunit y fro m an y sui t fo r adulter y i f th e 
woman ha d bee n previousl y married . Thi s seem s t o indicat e tha t amon g 
the migran t grou p ther e i s a brea k wit h th e dowr y syste m an d th e involvemen t 
of famil y members . Th e sam e researc h repor t note s a s "no t uncommon " a  typ e 
of marriag e arrangemen t calle d a  "pledg e marriage" . Th e groo m give s n o 
dowry, bu t receive s hi s brid e a s par t o f a  loa n transactio n wit h he r father . 
He expect s t o b e repai d bu t wil l no t pres s hi s claim . Agai n th e significanc e 
of dowry , th e ke y elemen t i n th e makin g o f a  traditiona l marriage , i s 
reduced. 

In th e traditiona l view , prestig e i s equate d wit h th e siz e o f house -
hold. Wive s an d childre n ad d t o a  man's consequence . I t i s take n fo r 
granted tha t childre n belon g t o th e fathe r an d a  separate d o r divorce d 
wife accept s tha t thi s i s so . Wher e th e traditiona l syste m i s beginnin g 
to brea k down , th e wome n ar e abl e t o provid e economicall y fo r themselves , 
custody become s a  matter o f importance . Thi s i s particularly s o a s wome n 
have show n themselve s read y t o inves t i n th e educatio n an d trainin g o f 
their childre n a s a  hedge agains t destitutio n i n thei r ol d age . 

The syste m o f lan d tenur e i n th e Province s i s a  powerful facto r i n 
the continuin g strengt h o f th e traditiona l famil y patter n o f lif e there . 
Land i n th e Province s i s vested b y la w i n th e chief s an d th e chiefdo m 
councils fo r an d o n behal f o f th e familie s i n thei r area . Famil y lan d 
is held i n common , an d i t canno t b e wille d awa y o r alienated , thoug h 
portions o f i t ma y b e leased to other s i n th e cours e o f management o f th e 
family's resources . Bu t th e individualis m tha t tend s t o cree p i n with th e 
growth o f th e cas h economy , migratio n an d th e growin g demand s o f educatio n 
and trainin g fo r famil y member s al l pu t strain s o n th e disciplin e whic h 
is needed fo r a  communa l propert y holdin g syste m t o function . I n 
addition, th e governmen t polic y o f developin g agricultur e int o a  revenue -
earning resources mean s tha t som e change s ar e inevitable , an d thes e ar e 
likely t o resul t i n som e adjustment s i n th e wa y th e traditiona l famil y 
operates. 

The Musli m famil y ha s feature s i n common wit h th e indigenous . I t 
is polygamous wit h arrange d marriage s involvin g th e familie s o f th e spouses . 
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But the y diffe r i n certai n essentia l respects , thoug h th e difference s ten d 
to be blurre d becaus e man y tribe s hav e embrace d th e religio n o f Isla m with -
out givin g u p thei r triba l customs . Th e matte r o f th e permitte d numbe r o f 
wives i s a  case i n point . Isla m permit s a  man t o marr y u p t o fou r wives , 
but lay s som e stress on ther e bein g th e abilit y t o provid e fo r the m an d 
obtaining th e agreemen t o f th e firs t wife . Unde r customar y la w ther e ar e 
none o f thes e restrictions . Dowr y i n bot h i s a  crucial elemen t i n th e 
making o f a  marriage, bu t th e functio n i t serve s i n eac h i s different . 
In th e customar y marriage , th e partie s ar e no t regarde d a s marrie d unti l 
the whol e o f th e dowr y (reall y bride-price ) i s paid . Whe n i t i s pai d i n 
instalments, i t i s th e las t instalmen t tha t i s important . Thoug h th e 
parties ma y b e livin g together , th e marriag e i s not deeme d t o b e complet e 
until tha t i s paid . I n Islami c marriage , th e paymen t o f dowr y i s a n 
obligation impose d b y law . Th e amoun t an d tim e o f paymen t i s lef t t o th e 
parties t o decide . I t i s intende d t o b e fo r th e benefi t o f th e wife , i n 
a sens e a s a  kind o f insuranc e i n cas e o f need . That , a t least , i s th e 
theory, th e practic e ma y b e somewha t different . 

Those professin g th e Musli m religio n for m abou t fort y pe r cen t o f 
the population . I t i s no t clear , however , ho w man y o f thes e ca n clai m 
the la w o f Isla m a s thei r persona l law . Thi s i s a  topi c whic h wil l b e 
considered late r whe n lookin g a t th e differen t famil y la w regime s an d th e 
persons t o who m the y ar e applicable . I t nee d onl y b e note d her e tha t th e 
Mohammedan Marriag e Ordinanc e (cap . 96 , Laws o f S.L . I960 ) provide s th e 
Muslim famil y wit h th e protectio n o f a  statutor y base . 

Only abou t seve n pe r cen t o f th e populatio n ar e Christians . Thes e 
are mainl y Creole s an d othe r non-natives , livin g fo r th e mos t par t i n 
Freetown an d th e Wester n Area . Harrell-Bon d i n he r stud y o f marriag e 
among th e professiona l classe s i n Sierr a Leon e ha s remarke d tha t "Bein g 
Christian, educate d an d marrie d unde r statutor y la w i s strongl y 
associated wit h prestig e i n Creol e society. " Marriag e unde r th e provision s 
of th e Christia n Marriag e Ac t i s mongamous. A n are a o f doub t wa s remove d 
in 196 5 whe n a  customary marriag e wa s recognise d a s a  marriag e unde r thi s 
Act fo r thos e marrie d o r seekin g t o b e marrie d accordin g t o it s provisions . 
The wa y familie s functio n i n thi s grou p i s ver y lik e th e wa y the y functione d 
a coupl e o f generations ag o i n Britain . Th e consen t o f parent s t o a 
marriage i s onl y neede d i f th e partie s wishin g t o marr y ar e unde r th e ag e 
of twenty-one . I t i s th e responsibilit y o f th e husban d t o provid e a  hom e 
for an d maintai n hi s wif e an d children . Som e obligatio n t o assis t relative s 
is acknowledge d bu t i t i s mor e o r les s take n fo r grante d tha t parents , 
especially mothers , have a  claim t o assistance . Grea t importanc e i s 
attached t o education . Husband s an d wive s ar e prepare d t o accep t lon g 
separations fro m eac h othe r i n th e interes t o f on e o r othe r o f the m 
getting a  professiona l qualificatio n o r training . Schoolin g fo r childre n 
is a n importan t concern , an d ai d t o relative s ofte n take s th e for m o f 
assisting the m t o get a n education . 

There i s a  good dea l o f evidenc e to,sugges t tha t monogamy , insofa r 
as mos t me n i n thi s grou p ar e concerned , doe s no t mea n fidelit y t o one' s 
marriage partner . Whil e wome n jealousl y guar d thei r statu s a s statutoril y 
married wives , men kee p othe r partners , sometime s families , outsid e th e 
union. Perhap s th e overwhelmin g presenc e o f polygam y i n th e countr y ha s 
its effect . Virilit y seem s t o b e equate d wit h th e numbe r o f partner s an d 
children tha t a  man has . Thoug h th e la w make s adulter y a  ground fo r 
divorce, resor t t o thi s remed y i s i n fac t ver y infrequent . Grea t effort s 
¿are made b y famil y member s -to mediate marita l disputes , an d lawyer s a s 
well a s court s tr y t o reconcil e couples . 

In a  situatio n wher e marriag e confer s statu s o n a  woman, an d wher e 
the matrimonia l propert y regim e heavil y favour s th e husband , wome n wil l 
not lightl y see k divorce . Bu t the y d o attemp t t o safeguar d themselve s 
financially an d economically . Amon g th e professiona l clas s wher e bot h 
husband an d wif e work , Harrell-Bon d report s tha t i t i s fairl y commo n 
practice fo r the m t o kee p thei r financia l affair s separate . Genera l 
acceptance o f th e dominan t rol e o f th e fathe r i n th e househol d i s als o 
reflected i n th e attitud e toward s th e custod y o f childre n afte r marita l 
break-up. I t tend s t o b e accepte d tha t th e fathe r ha s th e superio r 
claim, thoug h i f th e matte r come s befor e th e British-styl e court s o f th e 
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Western Are a fo r decision , th e welfar e o f th e chil d i s deeme d t o b e th e 
overriding consideratio n i n determinin g wh o shal l hav e custody . Thoug h 
divorce i s not ofte n resorte d to , th e predilectio n o f me n fo r keepin g 
outside partner s durin g marriag e mean s tha t th e mos t frequen t marita l 
problem deal t wit h b y th e caseworker s o f th e Ministr y o f Socia l Welfar e 
is th e failur e o f husband s t o maintai n thei r wive s an d children . 

Before concludin g thi s sectio n o n th e functionin g o f th e variou s 
family pattern s i n Sierr a Leone , ther e shoul d b e som e mentio n o f thos e 
families wh o d o no t fi t squarel y int o an y on e o f thes e groups . A  goo d 
deal o f intermarriag e take s place , not onl y betwee n member s o f th e variou s 
tribes, bu t betwee n nativ e an d Creol e o r othe r non-native . Man y ma y choos e 
to marry unde r th e regim e o f on e o f th e partners , but fo r thos e wh o d o no t 
wish t o marr y unde r an y o f th e regime s describe d above , ther e i s th e 
alternative o f a  civil marriag e unde r th e provision s o f th e Civi l Marriag e 
Ordinance. Fo r some , thi s ma y hav e som e drawback s too . Whil e providin g 
for a  statutor y marriage , i t doe s not , lik e th e Christia n Marriag e 
Ordinance, insis t tha t it b e monogamous . Th e histor y o f th e Ac t a s 
described b y Morri s make s i t clea r tha t thi s i s deliberate . A  previou s 
customary marriag e doe s no t preven t a  civil marriage , no r doe s suc h a 
marriage preven t a  subsequen t customar y one . I t i s a  kind o f halfwa y 
house tha t ma y mea n mor e t o a  woman tha n a  man. I t a t leas t ha s th e 
benefit o f certaint y an d rathe r mor e status . Fo r a  non-Christian coupl e 
wishing t o marry monogamously , or fo r a  couple customaril y marrie d bu t 
wishing t o conver t thei r marriag e int o a  monogamous one , i t als o provide s 
a way . I t i s a n instrumen t flexibl e enoug h t o sui t varyin g needs . 

Indications o f a  tren d toward s monogam y ha s bee n note d b y som e 
researchers. Thi s ha s variousl y bee n see n a s a  threa t t o th e surviva l 
of customar y pattern s o f life , as showin g th e superiorit y o f th e mode l 
of th e wester n famil y an d th e like . However , th e commen t o f Zabe l i n he r 
article o n th e Gold Coast an d Lago s Marriag e Ordinanc e i s worth bearin g i n 
mind. Sh e writes , "... . th e decisio n t o contrac t a  monogamous marriag e ma y 
be influence d b y variou s economi c an d socia l pressure s unrelate d t o th e 
celebrants' attitud e toward s customar y traditions. " 

Family La w 

This outlin e o f th e thre e mai n system s o f famil y functionin g woul d 
seem t o indicat e tha t eac h ough t t o b e governe d b y it s ow n syste m o f law , 
and tha t ther e woul d b e clea r rule s abou t ho w conflict s o f la w arisin g 
from marriag e acros s grou p line s shoul d b e handled . Thi s i s i n fac t no t 
so. Th e theor y i s tha t th e syste m o f famil y la w applicabl e i s determine d 
by th e "persona l law " of th e individual s concerned . Whe n peopl e marr y i t 
works lik e this . Unde r customar y law , a  woman become s subjec t t o th e 
personal la w regim e o f he r husband , losin g he r ow n i f sh e belonge d t o a 
different grou p o r tribe . I f a  marriage take s plac e unde r th e Mohammeda n 
Marriage Ac t bot h partie s ar e governe d b y Islami c law . Marriag e unde r th e 
Civil o r th e Christia n Marriag e Act s leave s th e persona l la w o f th e partie s 
unchanged. Th e importan t facto r i n determinin g thei r "persona l law " i s 
whether the y ar e native s o r non-natives . 

The continuin g lega l differentiatio n betwee n nativ e an d non-nativ e 
appears t o b e a  matter o f governmen t policy . A  nativ e i s define d i n la w 
as ".. . an y perso n wh o i s a  member o f a  race , trib e o r communit y settle d 
in Sierr a Leon e (o r th e territorie s adjacen t thereto) , othe r tha n a  race, 
tribe o r communit y (a ) which i s o f Europea n o r Asiatic o r American origin ; 
(b) whose principa l plac e o f settlemen t i s th e Wester n Area. " I t is , then, 
membership o f a  group, othe r tha n thos e exclude d b y th e definition , a s wel l 
as a  group's principa l plac e o f settlemen t whic h define s a  person's statu s 
as a  native. I s membership dependen t o n ethni c origin ? I t i s not clear . 
In a  country i n which ther e i s a  good dea l o f interna l movemen t an d migra -
tion, som e intermarriag e an d n o universa l syste m o f registratio n o f births , 
ethnic origi n ma y no t b e alway s eas y t o prove . Eve n whe n birth s ar e 
registered, th e absenc e o f an y informatio n o n ethni c origi n i n th e 
certificate ma y mak e i t les s tha n conclusive . I s membership t o b e 
deduced fro m th e wa y on e conduct s one' s life ? Earlie r i n thi s century , th e 
law recognise d tha t a  person coul d chang e hi s statu s fro m nativ e t o non-
native, wher e h e live d an d hi s wa y o f lif e bein g th e critica l factors . 
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It may b e presume d tha t th e revers e coul d als o tak e plac e unles s th e 
customary law s o f an y trib e o r grou p forbad e it . Thoug h ther e i s n o longe r 
any explici t recognitio n o f th e possibilit y o f chang e betwee n th e catego -
ries o f nativ e an d non-native , certaint y a s t o th e applicatio n o f thes e 
categories woul d b e greatl y aide d b y som e rule s abou t wha t i s meant b y 
membership, i n much th e sam e wa y a s rule s hav e bee n develope d b y whic h a 
person's domicil e i s determined . 

Even whe n i t i s clear wha t categor y a  person fall s into , religio n 
may b e a  complicating facto r i n determinin g th e persona l la w o f a n individual . 
For example , many native s hav e embrace d th e Musli m faith . Th e persona l la w 
of Muslims fo r famil y la w purpose s i s prescribe d b y th e Mohammeda n Marriag e 
Act. Fo r a  native Musli m livin g i n th e Wester n Area , i t i s likel y tha t 
Islamic la w wil l b e take n t o appl y t o matters suc h a s inheritance . Bu t i f 
he live d i n th e Provinces , th e matte r woul d b e muc h mor e ope n t o doubt . 
A marriag e registere d unde r th e provision s fo r registratio n i n th e 
Mohammedan Marriag e Ac t woul d see m t o mak e tha t Ac t applicabl e t o famil y 
matters. I f i t were no t s o registered , an d i f an y conclusio n ca n b e draw n 
fron decide d cases , i t appear s tha t fact s rathe r tha n lega l presumption s 
guide decisions . 

The effec t o f marriag e unde r th e Civi l an d th e Christia n Marriag e 
Acts i s rathe r different . Partie s marrie d unde r thes e law s ma y hav e right s 
and obligation s arisin g unde r them , suc h a s thos e concernin g th e maintenanc e 
of wives an d children , bu t i n matters o f inheritanc e th e persona l la w tha t 
applies depend s upo n whethe r a  perso n i s a  native o r non-native . I f th e 
person i s a  native, th e rule s o f customar y la w tha t ar e applicabl e gover n 
the matter ; i f a  non-native th e rule s o f general la w apply . Genera l la w 
comprises al l enactment s i n forc e i n Sierr a Leon e i n additio n t o th e 
provisions o f Englis h la w an d equit y a s o f Januar y 188 0 whic h hav e no t bee n 
altered b y loca l statute . 

In orde r t o se e ho w th e thre e system s o f famil y la w fi t together , i t 
is necessary t o loo k a t eac h separately . 

Customary La w 

There seem s t o b e genera l agreemen t amon g thos e who have studie d th e 
matter tha t whil e ther e ar e difference s i n th e customar y la w o f th e variou s 
tribes i n th e country , ther e i s a  marked degre e o f cultura l unit y amon g 
them. A s a  resul t thes e difference s d o no t presen t problem s o f conflic t o f 
laws i n th e Loca l Court s whic h administe r customar y law . Bein g unrecorded , 
customary la w remain s flexible , an d thi s i s probably desirabl e if , a s 
expected, mobilit y an d intermarriag e wil l increase . Attempt s t o eliminat e 
practices whic h hav e com e t o b e see n a s undesirabl e -  suc h a s wido w 
inheritance, whereb y a  widow marrie s a  member o f he r husband' s househol d i n 
order t o kee p he r plac e i n it , or th e prolonge d squabble s ove r th e retur n 
of dowr y whe n a  marriage ha s broke n u p -  are undertake n throug h governmen t 
directives t o Chief s an d Chiefdo m Councils . Th e effectivenes s o f thes e 
directives depend s upo n loca l action , an d whethe r o r no t thi s i s take n 
may depen d o n th e importanc e attache d t o thes e practice s locally . 

Since ther e i s no cod e o f customar y law , an d a s ther e i s likel y t o 
be som e variatio n o n particula r point s betwee n th e differen t tribe s an d 
communities, an y descriptio n o f i t must necessaril y confin e itsel f t o 
those area s i n whic h ther e i s general agreemen t i n practice . Her e marriage , 
the right s an d responsibilitie s arisin g fro m it , th e ownershi p an d us e o f 
property an d successio n t o i t withi n th e famil y wil l b e looke d at . A s a 
general principle , i t ca n b e sai d tha t th e interest s o f th e famil y ar e mor e 
important tha n thos e o f th e individual , an d i t i s i n thi s contex t tha t th e 
working o f customar y la w i s considered . 

The mos t commo n marriag e i s tha t o f a  young, unmarrie d gir l wh o ha s 
been initiate d int o th e Bund u society , t o a  man wh o ma y o r ma y no t b e 
already married . Thi s i s arrange d betwee n th e familie s o f bot h partie s 
and involve s th e paymen t o f dowr y whic h i s distribute d t o th e relation s 
of th e girl , o r som e othe r consideratio n i n lie u o f dowr y tha t migh t b e 
agreed betwee n th e parties . Th e marriag e i s not vali d unti l th e dowr y 
has bee n pai d i n full . Betrothal s o f infants , once common , ar e no w rare . 
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Indeed, in 1965 there was legislation raising the age of marriage for 
natives to eighteen years. Since traditionally the onset of puberty 
signals a readiness for marriage, the fact that the age of puberty 
seems to be falling, as it is in other countries, to around thirteeen 
years of age, can present something of a problem which no custom has yet 
evolved to meet. 

There is no prohibition against the marriage of divorced women, but 
divorce does raise questions of the repayment of the dowry received for 
the earlier marriage. Since the payment of dowry has such a crucial place 
in the making of a marriage, it seems obvious that its repayment should be 
seen to mark the end of it. Though negotiations about dowry may be less 
important in the making of second marriages, the families are still 
involved, their consent being sought and at least a token payment made to 
the bride's family. 

The type of marriage known as "widow inheritance" has already been 
referred to. Traditionally, if a woman's husband died, she would be 
expected to marry a member of his family. She and her children would 
rank below his other wives and their children, but at least there would be 
no problem about her continued entitlement to maintenance by the family. 
The children's claims as family members would not be in dispute. If she 
refused such remarriage she would be regarded as having cut herself off 
from the family much as though she had got a divorce, and repayment of 
the dowry given at her marriage would be sought. Neither "widow inheri-
tance" nor the repayment of dowry in such circumstances is looked upon 
officially with favour, and attempts have been made to discourage both 
practices. 

Other types of marriages such as the pledge marriage and the 
stranger-permit marriage have been referred to in the previous section. 
The pledge marriage, based upon an acknowledgment of indebtedness by the 
girl's father to the groom or his family, can be said to retain some 
element of the dowry agreement. It appears to be an accepted custom of 
long standing. The stranger-permit marriage represents a complete break 
away from the family rights of marriage-making, and in those parts of the 
country in which it is recognised, it may have the effect of influencing 
future developments in marriage practices. 

In considering the rights and responsibilities arising out of 
marriage, it has to be borne in mind that marriage means very different 
things to men and to women. A man may marry as many women as his means and 
his inclinations permit, a woman marries one man who has exclusive rights 
over her. It is the responsibility of the husband to maintain his wife 
and children so long as they are living with him or in the accommodation 
he provides for them. It is the duty of the wife to be sexually faithful 
to her husband and fulfil the household responsibilities expected of her, 
fitting herself into a family group of his kin and her co-wives and their 
children. Failure to perform the duties expected of her may lead a 
husband to return his wife to her family. This may result in a divorce, 
the consequence of which will be considered under that head. However a 
wife who has returned to her family, except on such occasions as the birth 
of her children or for some other recognised event, is no longer entitled 
to be maintained by her husband. The father is entitled to custody of 
any children they may have, and as part of his household they are entitled 
to be maintained by him. 

Families are usually involved in the settling of marital disputes 
when these arise. It is clearly in the interests of the woman's family 
to preserve the marriage if this is at all possible. If it ends as a 
result, for example, of her being returned to her family for failure to 
carry out her duties, or if she runs away or takes a lover, her family 
become liable to repay the dowry they received for her. In addition, they 
are once again responsible for her maintenance. Traditionally, the 
matter is settled between the families, but if there is failure to agree, 
assistance may be sought from a local headman or chief. With the 
establishment of Local Courts, a differentiation has arisen between the 
functions of conciliation and adjudication which used both to belong to the 
recognised local authority. The adjudication procedure demands kinds and 
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and standard s o f proo f whic h ma y b e alie n t o th e spiri t i n which famil y 
negotiations ar e carrie d on , an d growin g recours e t o th e court s ca n b e 
expected t o resul t i n change s ove r tim e i n th e wa y familie s dea l wit h thes e 
problems. 

As th e econom y o f th e Province s o f Sierr a Leon e change s fro m a 
subsistence t o a  cash economy , s o propert y right s withi n th e famil y sho w 
signs o f modification . I n th e traditiona l family , propert y i s hel d i n 
common an d use d fo r th e maintenanc e o f it s members , wards an d clients . 
Any surplu s coul d b e dispose d o f b y th e hea d o f th e househol d fo r hi s ow n 
purposes, thoug h usuall y wit h th e benefi t an d prestig e o f th e famil y i n 
mind. I n thes e circumstance s a  wife's separat e propert y i s limite d t o he r 
clothes, he r ornament s an d he r cookin g pots . Whe n demand s beyon d th e 
level o f subsistance , a s fo r example , fo r th e educatio n o f children , 
indicate tha t ne w source s o f incom e nee d t o b e found , th e opportunit y i s 
created fo r wive s t o engag e i n tradin g o r othe r enterprises . 

When th e earnin g o f mone y ca n b e see n t o b e th e resul t o f individua l 
rather tha n co-operativ e effort , i t i s much easie r t o la y clai m t o i t an d 
the item s i t purchases , an d t o hav e tha t clai m upheld . I n thei r researc h 
report, Harrell-Bon d an d Rijnsdor p note d thi s tren d i n a  number o f 
decided case s (p.38) . Thi s woul d mar k a  distinc t brea k wit h th e traditiona l 
family propert y regime , an d coul d initiat e a  whole ne w approac h t o th e 
ownership o f propert y acquire d durin g marriag e a s betwee n husban d an d wife . 
Such a  matrimonial propert y regim e coul d mak e divorc e a n altogethe r mor e 
contentious matte r tha n i t i s a t present . 

The ground s o n whic h a  divorce ca n b e obtaine d reflect s th e differ -
ence i n statu s betwee n me n an d wome n i n marriage. Ther e ar e a  whole rang e 
of reason s fo r whic h a  man ca n divorc e hi s wif e including , t o quot e fro m 
Harrell-Bond an d Rijnsdor p (p.24 ) "...failur e t o perfor m domesti c duties , 
disobedience, disertion , refusa l t o cohabit , repeate d adultery , witchcraf t 
and inabilit y t o get alon g wit h co-wives. " T o divorc e he r husband , a 
wife mus t sho w tha t h e ha s eithe r treate d he r wit h extrem e cruelty , faile d 
to suppor t he r o r committe d incest . Othe r ground s ma y b e permitte d i n th e 
different nativ e group s withi n th e country , bu t thos e cite d giv e a  genera l 
indication o f th e ground s fo r divorc e tha t ar e sociall y accepted . 

Traditionally, divorce , lik e marriage , i s a famil y matter . Accep -
tance b y th e famil y o f th e wif e tha t th e marriage , fo r whateve r reason , i s 
over, raise s question s o f th e retur n o f th e dowr y receive d fo r her . I f i t 
is th e wif e wh o seek s th e divorce , th e husban d ha s stron g ground s fo r 
demanding th e retur n o f th e dowry . I f i t i s he wh o want s th e divorce , h e 
will hav e t o convinc e he r famil y tha t sh e wa s s o a t faul t tha t th e dowr y 
ought t o b e repaid . I t i s not th e divorce so muc h a s th e clai m relatin g t o 
the retur n o f th e dowr y tha t i s th e reall y contentiou s matter . Increasin g 
resort t o judicia l proces s t o settl e thes e matter s ha s bee n noted . 
Registration o f divorces , an d a s a  consequence, registratio n o f marriage s 
begin t o assum e som e importance . Thes e cour t battle s ca n b e prolonge d an d 
there i s much argumen t a s t o what expenditur e relate d t o th e marriage , 
other tha n th e agree d dowry , th e wife' s famil y shoul d repay . B y Directiv e 
in 196 3 th e Governmen t sough t t o la y dow n rule s b y whic h th e amoun t o f 
dowry repayabl e o n divorc e coul d b e calculated . Bu t Directives , a s pointe d 
out earlier , d o no t hav e th e forc e o f la w unless locall y adopted , an d 
response t o thi s on e ha s bee n smal l an d patchy . 

Where familie s ar e unable , o r unwilling , t o make repayment , th e 
woman concerne d ma y tak e o n hersel f th e burde n o f dischargin g th e debt . 
If sh e ha s no t th e financia l resource s t o d o so , or i s unable t o fin d a 
new husban d wh o wil l pa y it , she ma y tr y t o rais e th e mone y b y involvin g 
herself i n a n irregula r union . Thi s i s highly unlikel y t o last , an d ma y 
in tim e giv e ris e t o othe r problems . Thes e ma y includ e gettin g maintenanc e 
for childre n bor n o f thes e unions . Circumstance s lik e thes e ten d no t t o 
be easil y handle d b y customar y law . Hel p ma y b e sough t fro m Socia l Welfar e 
agencies, o r applicatio n ma y b e mad e fo r remedie s availabl e unde r statutor y 
law. Wome n marrie d unde r customar y la w ma y fin d themselve s force d t o tak e 
the sam e rout e t o obtai n maintenanc e a t leas t fo r thei r childre n i f thei r 
husbands fai l o r neglec t t o maintai n the m an d d o no t respon d t o famil y 
pressure. Claim s fro m bot h group s o f wome n woul d b e mad e unde r th e 
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Bastardy Act , sinc e unde r th e provision s o f th e Marrie d Woman' s Maintenanc e 
Act, a  customary marriag e i s not recognised . I t i s interestin g t o observ e 
that on e o f th e subject s withi n th e origina l jurisdictio n o f th e Suprem e 
Court i s "...t o establis h th e existenc e o r dissolutio n o f an y marriag e 
governed b y customar y la w an d relatin g t o an y clai m founde d upo n suc h 
marriage." Presumabl y a  claim fo r maintenanc e b y a  wife o n behal f o f he r 
children an d hersel f woul d hav e t o b e hear d i n th e Suprem e Court , th e 
easier an d cheape r remedie s o f th e lowe r court s no t bein g availabl e t o her . 

The rule s o f customar y la w regardin g successio n appl y t o ever y on e 
who i s a  native accordin g t o th e lega l definitio n quote d above . Thi s i s 
intended t o appl y regardles s o f religiou s affiliatio n -  except possibl y 
those whos e marriag e ha s bee n registere d unde r th e Mohammeda n Marriag e 
Act -  and regardles s o f whethe r th e nativ e ma y hav e contracte d a  marriag e 
under th e Civi l o r Christia n Marriag e Act . Th e jurisdictio n o f th e Loca l 
Courts i n dealin g wit h suc h matter s onl y cover s propert y withi n thei r 
boundaries. Wher e a  deceased' s person' s estat e include s propert y outsid e 
of this , i n th e Wester n Are a fo r example , th e administratio n o f suc h 
estates woul d fal l withi n th e origina l jurisdictio n o f th e Suprem e Court . 

The rule s o f customar y la w ar e base d upo n differentiatin g betwee n 
personal propert y an d famil y property . Th e distinction s in English la w 
between rea l an d persona l propert y d o no t fi t thes e categorie s precisely , 
and t o tr y an d equat e the m woul d confus e th e issue . A s i n othe r countrie s 
where join t famil y propert y exist s sid e b y sid e wit h th e persona l 
property owne d b y individua l famil y members , both kind s o f propert y ma y 
include wha t i s known t o Englis h la w a s rea l property , lands , houses an d 
the like . Ho w i t may b e dispose d o f depend s no t o n th e natur e o f th e 
property bu t wh o own s it . Famil y propert y canno t b e dispose d o f b y will , 
personal propert y can . 

As Sierr a Leon e change s t o a  cash economy , i t becomes increasingl y 
possible fo r famil y member s t o ear n mone y b y individua l initiativ e ove r 
and abov e famil y requirements . Insofa r a s ther e ar e customar y role s abou t 
the wa y suc h persona l propert y shoul d b e dispose d o f o n th e deat h o f th e 
owner thes e indicat e tha t suc h propert y shoul d b e hel d i n trus t fo r o r 
be fo r th e us e o f hi s o r he r children . I t i s possibl e t o direc t th e 
disposal o f suc h property by will , bu t makin g will s i s not a  commo n 
practice. Indeed , Loca l Court s appea r t o sho w som e distrus t o f wills , 
putting mor e relianc e o n th e statu s o f th e witnesse s t o th e wil l tha n o n 
any othe r factor . 

It i s i n th e natur e o f la w base d upo n custo m develope d ove r tim e 
to reac t slowl y t o ne w situations . Th e growt h i n persona l propert y i s 
likely t o become mor e rapid , an d a s i n othe r countrie s wit h a  simila r 
relationship betwee n famil y an d persona l property , considerabl e 
conflict ca n develo p i n th e absenc e o f clea r an d accepte d rule s abou t 
what fall s int o eac h categor y an d wha t rule s o f successio n shoul d appl y 
to each . 

Islamic La w 

The Mohammeda n Marriag e Ac t wa s passe d i n th e colon y o f Sierr a Leon e 
in 1905 . Thi s gav e statutor y recognitio n t o th e religiou s rule s governin g 
the marriage , divorc e an d intestat e successio n o f Muslim s livin g i n tha t 
area. Thes e woul d fal l int o th e non-nativ e category . I n th e independen t 
country o f Sierr a Leon e al l statute s appl y throughou t th e whol e countr y 
unless an y specifi c are a i s excepted . 

The Ac t provide s tha t marriage s mad e accordin g t o Islami c la w ma y 
be registered . Suc h registratio n woul d provid e prim a faci e evidenc e tha t 
the rule s o f Islami c la w woul d appl y t o th e consequence s o f marriag e an d 
divorce. Wher e a  marriage i s no t registered , proo f tha t i f fall s withi n 
the term s o f th e Ac t ca n b e give n i n an y cour t befor e whic h ther e i s a 
matter i n which applicatio n o f Islami c la w i s claimed . 

A proble m o f conflic t o f law s ma y aris e whe n natives , residen t out -
side th e Wester n Are a an d adherent s o f th e Musli m religion , di e intestate . 
The Administratio n o f Estate s Ac t make s th e distinctio n betwee n descen t 
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by customar y la w applicabl e t o th e estate s o f natives, an d descen t b y 
general la w applicabl e t o th e estate s o f non-natives . N o mentio n i s mad e 
specifically o f descen t accordin g t o Islami c la w permitte d b y th e Mohammeda n 
Marriage Act . I f th e decease d ha d bee n married , an d th e marriag e wa s 
registered accordin g t o th e provision s o f th e Mohammenda n Marriag e Act , ther e 
would b e n o doub t tha t th e rule s o f Islami c la w relatin g t o th e distributio n 
of propert y upo n intestac y woul d apply . Similarly , wher e a  marriage wa s no t 
registered, bu t evidenc e ca n b e adduce d t o sho w tha t i t fall s withi n th e 
terms o f th e Act, thes e rule s shoul d apply . 

The Administratio n o f Estate s Ac t does , i n th e Amendmen t o f 1975 , 
provide fo r th e possibilit y tha t tw o descen t regime s ma y appl y t o th e 
property o f a  native wh o die d intestate . I f a  balance remain s afte r 
distribution accordin g t o customar y la w ha s bee n made , an d ther e ar e 
persons wh o woul d hav e a  claim ha d th e decease d bee n a  non-native, th e 
balance woul d g o t o them . Presumabl y th e righ t o f claimant s s o t o 
benefit coul d b e determine d eithe r b y Islami c o r genera l law . 

General La w 

What i s know n a s general la w i n Sierr a Leon e comprise s Englis h 
law an d th e rule s o f equit y fo r whic h th e receptio n dat e i s January 1 , 
1880, an d al l statute s passe d an d stil l i n forc e i n tha t country . Thi s 
law i s applicabl e t o non-natives , except , a s alread y noted , t o Muslim s 
in th e are a o f famil y la w t o who m th e Mohammeda n Marriag e Ac t applies . 
It i s applicabl e als o t o native s i n thos e matter s no t covere d b y customar y 
law. 

The famil y la w provision s o f genera l law , therefore , appl y t o al l 
non-natives othe r tha n Muslims . Section s o f i t may als o appl y t o natives . 
A nativ e ma y marr y unde r th e Christia n Marriag e Ac t o r unde r th e Civi l 
Marriage Act , bu t th e consequence s o f suc h marriage s diffe r unde r genera l 
law. Marriag e unde r th e forme r Ac t mean s tha t th e marriag e i s monogamou s 
and th e law s relatin g t o bigamy , th e legitimac y o f children , th e dut y t o 
maintain an d th e provision s o f th e Matrimonia l Cause s Ac t apply . Bu t 
customary la w would gover n th e distributio n o f propert y i f th e nativ e 
were t o di e intestate . Unde r th e Civi l Marriag e Act , th e consequence s o f 
marriage woul d b e somewha t different . A  previou s o r subsequen t marriag e 
by customar y la w would no t b e bigamous , thoug h a  subsequen t statutor y civi l 
marriage woul d be . A s betwee n th e partie s marrie d unde r th e Act , th e 
provisions o f th e Marrie d Woman' s Maintenanc e Ac t an d th e Matrimonia l 
Causes Ac t would apply, bu t a s i n th e previou s cas e th e rule s o f intestat e 
succession woul d b e customary . A s note d earlier , native s ma y tur n t o 
general la w fo r assistanc e wher e ther e i s no satisfactor y remed y i n 
customary law , a s fo r instanc e wher e ther e i s neglec t o r failur e t o 
maintain. 

Reference ha s bee n mad e earlie r t o th e importanc e attache d t o a 
marriage b y th e wome n o f Sierr a Leone . Harrell-Bon d i n he r study , "Moder n 
Marriage i n Sierr a Leone" , notes tha t amon g western-educate d Creole s 
Christian monogamous marriage i s a  symbo l o f hig h status . Civi l marriages , 
though regarde d a s havin g mor e prestig e tha n customar y marriage s becaus e 
they ar e contracte d unde r statute , ar e muc h les s popular . I t ma y b e tha t 
the ambiguit y tha t lie s a t th e hear t o f suc h marriage s make s the m les s 
desirable. Onl y abou t fiv e pe r cen t o f thos e marrie d accordin g t o th e 
provisions o f statutor y law , contrac t civi l marriages . 

The ag e a t whic h on e ma y marr y unde r th e Civi l an d Christia n Marriag e 
Acts withou t parenta l consen t i s twenty-on e years . Socially , however , 
the consen t o r a t leas t th e agreemen t o f parent s t o th e marriag e i s 
still considere d o f sufficien t importanc e t o b e sought . Th e difference s 
that obtainin g suc h agreemen t ma y mak e ma y b e see n i f th e husban d i s a 
native an d die s befor e hi s wife . Consen t t o th e marriag e wil l strengthe n 
her clai m t o b e maintaine d b y he r husband' s famil y especiall y i f customar y 
law rule s gover n th e distributio n o f hi s estate . Unde r thes e rule s wive s 
do no t inheri t fro m thei r husbands . Usually , marriag e unde r eithe r o f 
these tw o statute s ca n b e take n t o indicat e th e acceptanc e o f a  wester n 
lifestyle a s betwee n th e partner s an d thei r children . 
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The subjec t o f th e ownershi p o f matrimonia l propert y an d ho w i t 
should b e divide d wher e ther e i s conflic t o r wher e th e marriag e come s t o 
an en d ha s no t attracte d th e attentio n give n t o i t i n most wester n countries , 
Perhaps thi s i s du e t o th e observe d reluctanc e t o en d marriage s eve n whe n 
the partie s hav e cease d t o cohabit . Propert y acquire d durin g marriag e i s 
regarded a s belongin g t o th e husband . A  wif e ma y onl y wit h confidenc e 
claim anythin g sh e ha s purchase d o r acquire d fro m he r ow n resources . Th e 
legal situatio n regardin g matrimonia l propert y probabl y ha s muc h t o d o wit h 
the developmen t o f th e practic e reporte d b y Harrell-Bon d o f husban d an d 
wives keepin g separat e financia l accounts , th e husband , however , bein g 
responsible fo r maintainin g hi s hom e an d family . 

A marrie d woma n whos e husban d neglect s o r refuse s t o maintai n he r 
and thei r childre n ma y brin g sui t agains t hi m unde r th e Marrie d Woman' s 
Maintenance Act . Th e award s tha t ca n b e mad e unde r th e financial limit s 
imposed b y th e Ac t ar e s o smal l tha t i t i s hardl y wort h th e troubl e t o 
make a n applicatio n unde r i t unless othe r ai d i s dependen t upo n on e bein g 
made. I t i s ironi c tha t maintenanc e award s fo r childre n unde r th e 
Bastardy Ac t ar e muc h better . Thi s ma y reflec t th e fac t tha t thi s Ac t 
offers a  remed y t o a  much large r numbe r o f person s tha n th e relativel y 
small numbe r marrie d unde r th e statutes . Include d i n th e large r numbe r 
are wome n marrie d unde r customar y la w wh o ar e tryin g t o ge t maintenanc e fo r 
their childre n fro m thei r husbands . A n attemp t i n 196 6 t o improv e thei r 
situation an d remov e th e stigm a o f bastard y fro m legitimat e childre n b y 
providing fo r th e maintenanc e o f al l dependent s regardles s o f statu s i n on e 
Act prove d unsuccessful . I t i s no t surprisin g tha t wome n marrie d unde r 
the statute s shoul d fee l threatene d i n a  societ y wher e th e mal e practic e 
of liaison s outsid e marriag e i s widespread an d wher e th e lega l provision s 
for thei r maintenanc e i s s o meagre . 

The ground s fo r matrimonia l relie f ar e thos e whic h receive d th e 
earliest recognitio n i n Englis h la w -  adultery , cruelt y an d desertion . 
Though judicia l separatio n i s availabl e ver y littl e us e i s made o f it , a 
marriage i n nam e bein g though t t o b e bette r tha n n o marriag e a t all . 
Consequently ther e i s no pressur e t o mak e divorc e easier . Th e preferre d 
method o f dealin g wit h irreconcilabl e marita l problem s seem s t o b e 
separation, thoug h no t o n a  forma l basis . Whe n ther e ar e marita l 
difficulties, reconciliatio n i s usually sough t b y famil y members . Indeed , 
the attemp t t o reconcil e marrie d couple s goe s beyon d them , an d ma y b e 
attempted b y lawyer s o r judge s befor e who m maintenanc e matters , fo r 
example, come . 

Socially, a s wel l a s economically , divorc e result s i n more hardshi p 
for wome n tha n fo r me n a s a  general rule . No t onl y d o th e rule s governin g 
the ownershi p o f matrimonia l propert y leav e he r onl y wit h wha t sh e ca n 
show t o b e hers , bu t sh e ma y wel l als o los e he r socia l status . A  disput e 
over th e custod y o f childre n o f th e marriag e ma y wel l g o agains t her . I t 
is tru e tha t th e court s administerin g genera l la w mak e th e welfar e o f th e 
child th e paramoun t consideratio n i n an y awar d o f custody , bu t th e 
assumption tha t childre n belon g t o th e fathe r i s s o widespread tha t sh e 
may no t fee l i t worthwhile t o pres s he r claims . If , a s i s possible , he r 
financial resource s ar e muc h smalle r tha n th e father's , her clai m wil l b e 
the mor e difficul t t o sustain . 

Marriage unde r eithe r th e Christia n o r th e Civi l Marriag e Act s doe s 
not necessaril y mea n tha t th e genera l la w provision s relatin g t o 
succession wil l appl y t o th e propert y o f th e spouses . Whethe r the y d o 
or not depend s upo n th e statu s o f th e decease d a s a  native o r non-native . 
In matters o f succession , th e persona l la w o f th e decease d applies . Th e 
personal la w o f a  wife i s not change d b y marriag e unde r th e Acts a s i t 
would i f sh e wer e marrie d accordin g t o customar y law . 

The genera l la w relatin g t o successio n applie s t o al l non-native s 
except Muslims . Propert y bot h rea l an d persona l i n th e Englis h la w sens e 
may b e bequeathe d b y will . Th e Administratio n o f Estate s Ac t lay s dow n 
the rule s fo r distributio n upo n a n intestacy , whic h include , a s customar y 
law doe s not , th e entitlemen t o f a  widow t o a  shar e o f th e estat e o f he r 
deceased husband . A s ha s bee n note d above , th e genera l la w ma y als o 
apply t o a  portion o f th e propert y o f a  decease d native . Th e locatio n o f 
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of th e propert y ma y b e a  reason . Th e jurisdictio n o f Loca l Court s i n thes e 
matters i s geographically limite d an d th e dispositio n o f th e propert y o f 
a nativ e i n th e Wester n Are a woul d li e withi n th e jurisdictio n o f th e 
Supreme Court , which ha s th e powe r t o recognis e claim s othe r tha n thos e 
arising unde r customar y law . 

The Administratio n o f Famil y La w 

Two system s o f lowe r court s exis t sid e b y sid e i n Sierr a Leone . 
Courts base d o n th e Englis h syste m serve d th e colon y o f Sierr a Leone . Th e 
native court s continue d t o dea l wit h civi l matter s accordin g t o customar y 
law an d som e crimina l offence s durin g th e lif e o f th e Pretectorate . Wit h 
some change s o f name , administrativ e patter n an d personne l i n th e nativ e 
courts, bot h system s continu e t o th e presen t day . Whil e som e o f th e 
English-type court s hav e bee n establishe d i n th e Provinces , a  simila r 
spread o f customar y court s ha s no t take n plac e i n th e Wester n Are a i n 
spite o f th e movemen t o f populatio n throughou t th e country . Thoug h a 
Decree establishin g a  Special Magistrate' s Cour t designe d t o administe r 
customary la w i n th e Wester n Are a wa s passe d i n 1967 , i t seem s neve r t o 
have functioned . Thi s lac k pose s a  problem fo r thos e livin g i n th e 
Western Are a whos e affair s ar e governe d b y customar y law . 

In brief, th e dua l syste m o f court s operate s i n th e followin g way . 
The Magistrates ' Court s administe r genera l law , th e Loca l Court s 
administer customar y la w an d ma y i n additio n appl y th e rule s o f genera l 
law i n matters comin g befor e the m t o which ther e i s no customar y la w 
applicable. Thes e latte r court s exis t a t thre e level s -  Local Courts , 
Group Loca l Appea l Courts , which ar e join t court s fo r tw o o r more chie f doms, 
and Distric t Loca l Appeal s Court s ove r whic h instea d o f chief s o r thei r 
representatives, th e Polic e Magistrat e o f th e Distric t preside s assiste d 
by tw o assessor s t o give advic e o n th e rule s o f customar y law . A  matte r 
initiated i n a  Local Cour t ca n g o throug h al l thre e stages , or appea l 
may b e mad e direc t t o th e Distric t Appea l Cour t by-passin g th e Grou p 
Appeal Court . Include d i n th e origina l jurisdictio n o f th e Suprem e Cour t 
are genera l la w matrimonial cause s a s wel l a s matter s arisin g ou t o f 
customary la w marriages, seductio n an d breac h o f promis e o f marriage . 
There i s a  Local Appeal s Divisio n o f th e Suprem e Cour t a s well a s a n 
appellate divisio n fo r th e genera l la w courts . 

As remarke d earlier , th e presen t syste m o f court s whic h ha s take n 
the plac e o f th e nativ e court s lack s th e conciliatio n aspec t whic h wa s a 
feature o f th e wor k o f th e olde r courts . Thoug h ther e i s no requiremen t t o d o 
so, conciliatio n seem s frequentl y t o b e attempte d i n famil y case s comin g 
before th e genera l la w courts . 

Some Genera l Problem s 

There ha s bee n muc h commen t abou t th e problem s cause d b y th e 
perceived differenc e i n statu s betwee n customar y marriage s an d thos e 
contracted unde r on e o f th e statutes . I n a  country wher e differen t 
patterns o f marriage an d famil y organisatio n ca n b e expecte d t o persis t 
into th e future , th e proble m i s not th e achievin g o f on e famil y la w 
applicable t o all , but ho w t o giv e comparabl e lega l recognitio n t o th e 
status o f person s irrespectiv e o f th e kin d o f famil y organisatio n i n whic h 
they ar e involved . Th e dimension s o f th e proble m ca n perhap s mos t clearl y 
be see n b y focussin g o n th e marrie d wome n i n Sierr a Leone . 

The woma n polygamousl y marrie d clearl y stand s i n a  differen t 
relationship t o her husban d tha n th e woma n marrie d monogamously . Bu t he r 
marriage i s no les s valid . I t has lon g bee n recognise d tha t th e proo f 
of th e validit y o f a  marriage i s greatly aide d b y it s registration . 
Marriages unde r th e Civi l an d Christia n Marriag e Act s ar e routinel y 
registered. Ther e i s provision unde r th e Mohammeda n Marriag e Ac t fo r 
registration o f marriages . Effort s t o ge t registratio n procedure s fo r 
customary marriage s establishe d i n th e variou s chiefdom s o f th e countr y 
have met with onl y limite d success . Bu t withou t suc h registratio n i t woul d 
be difficul t t o exten d t o the m th e remedie s existin g unde r statut e fo r 
women, th e proo f o f whose marriag e unde r othe r statute s bein g recognise d 
as th e basi s fo r thei r clai m t o relief . Presen t trend s indicat e tha t 
remedies unde r genera l la w will b e increasingl y sough t a s circumstance s 
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arise i n which customar y la w doe s no t provid e relief . Economic , educationa l 
and socia l change s wil l inevitabl y creat e a  demand fo r ne w remedie s outsid e 
the customar y rule s an d t o which the y ma y hav e difficult y responding . 

The nee d t o clarif y th e way s i n which person s ca n clai m th e statu s 
of native , o r non-native , has alread y bee n referre d to . Equally , ther e i s 
need t o defin e th e applicatio n o f th e Mohammeda n Marriag e Ac t t o nativ e 
Muslims. Her e agai n th e compulsor y registratio n o f marriag e ma y prov e 
useful. 

A particula r proble m o f native s livin g i n th e Wester n Are a i s lac k 
of access t o establishe d lowe r court s i n which matter s arisin g unde r 
customary la w ca n b e heard . Th e unofficia l one s whic h exis t n o doub t serv e 
a useful purpos e i n providin g a  foru m fo r conciliation , bu t canno t satis -
factorily replac e court s whos e decision s ar e enforceable . Ther e i s o n 
the statut e book s provisio n fo r suc h a  court . 

Sierra Leon e share s th e interes t i n famil y la w refor m tha t ha s 
developed suc h momentu m i n common la w countrie s durin g th e las t decade . 
But th e problem s whic h engag e th e attentio n i n Sierr a Leone , a s i n som e 
other similarl y situate d Africa n an d Easter n countries , are not th e sam e a s 
those wit h a  single syste m o f law . Zabe l summarize s thei r proble m i n 
the followin g words : "...basi c t o th e encounte r betwee n tw o widely disparat e 
cultures i s th e nee d t o char t a  balanced pat h o f progres s t o produc e a 
stable societ y wit h ne w value s an d fres h law. " Fo r thi s eac h countr y ha s 
to devis e it s ow n solutio n base d upo n th e nee d o f it s ow n people . 

Notes t o th e chapte r o n Sierr a Leon e 

The demographi c materia l an d informatio n o n socia l indicator s has  bee n 
taken from : Th e U N Statistica l Yearboo k 197 8 

World Table s publishe d b y th e Worl d Ban k (198 0 ed. ) 

Information abou t famil y functionin g cam e mainl y fro m anthropologica l 
studies o f which th e followin g wer e mos t helpful : 

Mende &  Sherbro Wome n i n High Offic e Caro l P . MacCormac k 
Can. Jour . o f African Studie s V I i i (1972 ) 
Control o f Land , Labou r an d Capita l i n Rural Souther n 
Sierra Leon e 

Carol P . MacCormac k i n Women an d Wor k i n Africa ed . 
E.G. Ba y (1982 ) 

Sande Wome n an d Politica l Powe r i n Sierr a Leon e 
C.P. MacCormac k 1975 ) West Africa n Jour . o f Sociolog y & 
Political Scienc e Vol . No. 1 

Particular us e ha s bee n mad e o f th e following : 

Family La w i n Sierr a Leon e -  A Researc h Repor t 
B. Harell-Bon d an d U . Rijnsdor p Africa - Studiecentru m 
Leiden 197 5 -
Modern Marriag e i n Sierr a Leon e B . Harrell-Bond Mouto n 
The Hagu e 
Journal o f African Law : Specia l Numbe r o n Studie s i n th e 
Making o f Colonia l La w ed . Morris , Rea d an d Slin n 
Sierra Leon e H.M . Joko-Smar t fro m Studie s i n Judicia l 
and Lega l system s i n Africa 2n d ed . e d A.N. Allot t 
Butterworths 197 0 

The followin g article s wer e o f particula r interest : 

The Developmen t o f Statutor y Marriag e La w i n 20t h Centur y 
British Colonia l Afric a H.F . Morri s Jour . o f Africa n 
Law Vol . 2 3 No. 1  (1979 ) 
The Distinctio n betwee n "Native " and "Non-Native " i n Sierr a 
Leone La w Harrell-Bon d &  Skinne r 
Commonwealth La w Bulleti n Vo . 3  No. 4  (1977 ) 
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Legislation 

Administration of Estates Act Laws of Sierra Leone (1960 ) c.45 order 1975 
Bastardy Law (Increase of Payments) Act No. 12 of 1961 
Christian Marriage Act c.95 orde r No. 48 of 1965 
Civil Marriage Ordinace c.97 order No. 49 of 1965 
Interpretation Act No. 8 of 1971 
Married Woman's Maintenance Ordinance c.l0 0 
Matrimonial Causes Act c.102 orde r No. 16 of 1961 
Mohamadan Marriage Ordinance c.9 6 
Courts Act 1965 
Local Courts Act 1963 
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NEW ZEALAN D 

INTRODUCTION 

The manne r o f th e settlemen t o f Ne w Zealan d u p t o th e middle o f 
the nineteent h century , an d th e patter n of migratio n whic h i t ha s sinc e 
pursued, ha s resulte d i n th e creatio n o f a  nation i n which th e dominan t 
pakeha grou p i s homogenous an d strongl y British . Th e Maoris , decimate d 
by th e disease s whic h th e settler s brough t wit h them , an d defeate d i n 
the struggle s t o hol d o n t o thei r land , hav e onl y sinc e th e middle o f 
this centur y begu n t o gro w agai n i n numbers. Wit h th e increas e i n immi -
gration o f Sout h Pacifi c islanders , th e non-pakeh a grou p i s agai n a 
significant presenc e i n Ne w Zealand . Aide d b y change d attitude s an d 
heightened awarenes s o f huma n rights , the y ar e becomin g integrate d int o 
the society . Thi s integratio n ha s com e to o lat e t o hav e an y effec t o n 
the political , lega l o r judicia l institution s o f thi s country , al l o f 
which derive d fro m th e Britis h model . 

The peopl e wh o colonize d Ne w Zealan d came , with ver y fe w exceptions , 
from th e Britis h Isle s an d fro m Britis h oversea s colonies , mainly i n 
Australia. The y tende d t o com e fro m a  very narro w stratu m o f Britis h 
society -  th e uppe r level s o f th e workin g clas s -  and the y brough t wit h 
them th e attitudes , behaviour patterns , interest s an d concern s o f tha t 
group. M.G . Vosburg h i n her study , '"Th e Ne w Zealan d Famil y an d Socia l 
Change1 note d tha t 'Fro m th e beginnin g i t was clea r tha t wha t th e 
colonists wer e seekin g wer e bette r livin g standard s an d greate r economi c 
security". Sh e goe s o n t o poin t ou t tha t ".. . equalit y an d securit y 
became, an d hav e continue d t o be , dominan t Ne w Zealan d values" . Muc h o f 
the socia l histor y an d th e socia l legislatio n o f th e countr y reflect s 
these value s an d thes e concerns . 

The creatio n o f socia l legislatio n o f a  distinctive Ne w Zealan d 
character wa s aide d b y it s earl y an d rapi d achievemen t o f responsibl e 
government. Th e stron g provincia l governin g bodie s o f th e earl y year s 
of settlemen t los t thei r politica l powe r soo n afte r th e establishmen t o f 
a centra l government . The y wer e abolishe d i n 1876 . Sinc e tha t time , a 
strong centra l governmen t ha s becom e a  marked featur e o f th e politica l 
life o f th e country . Thoug h Ne w Zealan d becam e a  Dominion i n 1907 , 
it was no t unti l th e earl y 1950' s tha t i t becam e a  separat e stat e unde r 
the provision s o f th e Statut e o f Westminster . I t ha d i n al l othe r 
respects bee n a  separat e stat e fo r decade s befor e that . Whil e tie s wit h 
Britain remaine d strong , an d immigrant s fro m there , continue d t o com e 
in a  smal l bu t stead y stream , a  distinctiv e Ne w Zealan d wa y o f life , 
economic, politica l an d socia l ha d durin g tha t tim e take n shape . 

That n o extreme s o f wealt h o r povert y emerge d amon g th e colonist s 
was ver y largel y du e t o deliberat e governmen t policy . Dairy , wool an d 
meat productio n earl y becam e importan t element s o f th e country' s economy , 
but assistanc e t o poo r farmer s an d taxatio n policie s prevente d th e 
growth o f ver y larg e farms . I n th e recessio n tha t followe d th e boo m 
period o f th e 1870's , th e pligh t o f th e urba n poo r attracte d th e attentio n 
of th e government . Scheme s o f insuranc e agains t sickness , poverty an d 
old ag e wer e formulated . Positiv e step s t o improv e labou r condition s i n 
the citie s resulte d i n legislatio n specifyin g condition s o f wor k an d 
employment, an d settin g u p Industria l Concilatio n an d Arbitratio n tribunal s 
on whic h bot h worker s an d employer s wer e represented . Th e Ol d Ag e Pensio n 
Act o f 189 8 wa s th e firs t piec e o f socia l legislatio n o f it s kin d i n an y 
British colony , includin g Britai n itself . A s year s passed , simila r 
provision wa s mad e fo r othe r disadvantage d group s an d th e rang e o f benefit s 
widened. I t was th e foundatio n ston e o f th e imposin g edific e o f welfar e 
legislation tha t Ne w Zealan d ha s created . 
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With a  populatio n o f jus t ove r thre e million , wit h plent y 
of lan d spac e an d growin g industrially , Ne w Zealan d i s well place d t o 
act a s a  laborator y fo r socia l experiment . Th e form s tha t suc h experi -
mentation tak e sprin g fro m th e ver y stron g value s inheren t i n th e 
society. Thes e coul d b e summe d u p a s th e importanc e o f securin g fo r al l 
better livin g standard s an d greate r economi c securit y withi n th e contex t 
of promotin g th e welfar e o f families . Legislatio n introducin g no -
fault acciden t insuranc e whic h compensate s victim s an d a  whole ne w approac h 
to th e handlin g o f famil y breakdow n ar e th e mos t recen t expression s o f 
these continuin g concerns . 

Population Characteristic s 

The populatio n o f Ne w Zealan d ha s grow n ver y slowl y durin g th e 
last twent y years . Th e birt h rat e i s low , currentl y a t abou t 16. 3 pe r 
thousand. Thi s couple d wit h a  migration rat e tha t ha s bee n negativ e durin g 
the latte r year s o f th e 1970's , has resulte d i n a  growt h rat e o f les s tha n 
one pe r cen t ove r th e las t decade . Thi s small , stabl e populatio n make s 
the achievemen t o f socia l goal s muc h easie r tha n i t woul d b e fo r countrie s 
with muc h large r o r rapidl y growin g populations . 

In spit e o f th e fac t tha t th e econom y depend s largel y upo n th e 
proceeds o f agriculture , th e number s o f person s engage d i n farmin g 
constantly decrease . Ne w Zealander s ar e overwhelmingl y a n urba n people . 
The populatio n i n th e citie s i s growin g a t a  stead y tw o pe r cen t pe r year , 
and th e 198 1 censu s record s tha t ove r eight y thre e pe r cen t ar e no w urba n 
dwellers. A s i n al l industrialise d countrie s wit h lo w birt h rate s an d 
long lif e expectancy , th e youn g ar e i n th e minority . I t i s interestin g 
to observ e tha t th e Maori s an d th e Islanders , afte r a  fairl y rapi d 
increase i n numbers afte r th e Secon d Worl d War , ar e drawin g close r t o th e 
pakeha grou p i n bot h birt h rate s an d lif e expectancy . Fre e medica l care , 
which fo r th e poo r bega n b y th e tur n o f th e centur y an d ha s sinc e bee n 
extended t o all , may hav e bee n largel y responsibl e fo r thi s stat e o f 
affairs. 

The provisio n o f educatio n wa s on e o f th e earl y concern s o f 
the settlers . I n 187 7 a n Educatio n Ac t wa s passe d providin g fre e an d 
compulsory primar y educatio n fo r al l children . Th e expansio n o f educa -
tion provisio n a t al l level s u p t o universit y ha s bee n continuin g 
government policy . I n keepin g wit h th e lega l equalit y wome n bega n t o 
enjoy i n th e 1890' s the y earl y gaine d acces s t o universit y an d othe r 
training. I t i s no t surprisin g tha t th e literac y rat e ha s fo r som e tim e 
now bee n recorde d a s ninety-nin e pe r cent . 

The pakeh a populatio n wit h it s emphasi s o n equalit y an d 
with it s hig h socia l mobilit y ha s fo r lon g enjoye d a  considerabl e degre e 
of homogeneity . Th e socia l indicator s woul d see m t o sugges t tha t Maori s 
and Sout h Pacifi c Islander s ar e movin g toward s th e sam e standard s o f 
living an d o f educatio n and , b y thes e routes , th e possibilit y o f rea l 
integration. 

In th e 1960' s ther e wa s considerabl e expansio n o f th e urba n 
industrial bas e o f th e economy . I t wa s a  tim e o f ful l employment , an d th e 
number o f women , married an d single , a t wor k outsid e th e home , gre w 
appreciably. Socia l securit y benefit s proliferated , firml y establishin g 
the welfar e natur e o f th e state . Th e strongl y centralise d governmen t 
makes possibl e th e creatio n o f thi s kin d o f welfar e infra-stru e ture, and 
is, i n turn , strengthene d b y it . Majo r polic y decision s ar e al l take n 
in Wellingto n an d administere d fro m there . Eve n thoug h grumble s ma y b e 
heard tha t Ne w Zealan d i s "over-governed" , th e demand s mad e o n th e 
government wil l ensur e tha t powe r remain s strongl y centralised . Vosburg h 
(p. )  remarks: "Eas e i n obtainin g wor k an d th e feelin g o f securit y 
engendered b y ful l employmen t condition s an d supporte d b y comprehensiv e 
social securit y measures , were formativ e influence s o n attitude s an d 
behaviour pattern s especially thos e o f th e younge r member s o f societ y wh o 
had no t experience d th e pre-wa r depression" . Thoug h Ne w Zealand , lik e 
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everywhere else , has bee n hi t b y recession , n o diminutio n ca n b e detecte d 
in th e expectatio n o f increase d government-provide d socia l security . 
New lifestyle s ar e emerging , an d i t i s take n fo r grante d tha t the y wil l 
be accommodate d withi n a  benefit syste m designe d t o suppor t traditiona l 
ways. 

From th e late r decade s o f th e nineteent h century , excep t fo r 
a shor t perio d durin g th e recessio n o f th e 1930's , th e welfar e o f th e 
family ha s bee n a n importan t determinan t o f socia l policy . Tha t thi s 
is stil l s o ca n b e deduce d fro m th e attentio n pai d t o famil y matter s b y 
the Socia l Developmen t Counci l betwee n 197 7 an d th e present . Durin g 
this tim e the y issue d a  number o f discussio n paper s o n a  variety o f 
family issue s -  finance , sol o parenthood , copin g wit h larg e familie s 
and famil y member s wit h disabilities , violence a s wel l a s th e role s o f 
family members . Thes e wer e designe d t o tes t publi c opinio n o n way s o f 
improving famil y functionin g an d th e deliver y o f service s t o familie s 
before an y fres h legislativ e o r othe r initiative s wer e undertaken . Th e 
Report o f th e Famil y Polic y Grou p o f th e Socia l Developmen t Commissio n 
- "Familie s First " -  issue d i n 1981 , asserted tha t th e importanc e o f 
the famil y a s "th e cornerston e o f Ne w Zealan d society " underline d th e 
necessity t o giv e carefu l an d continuin g consideratio n t o th e impac t 
that an y governmen t polic y woul d hav e upo n it . 

Families an d Household s 

There ha s bee n considerabl e discussio n i n recen t year s abou t 
how th e wor d "family " shoul d b e defined . Growin g number s o f person s ar e 
living togethe r an d havin g childre n withou t marriage . Single-se x house -
holds o f person s relate d neithe r b y bloo d no r affinit y clai m tha t the y 
perform th e function s o f families , an d shoul d b e classe d a s such . 
Should th e famil y b e define d b y it s compositio n o r b y it s functions ? 

Until half-wa y throug h thi s centur y th e single-incom e earner , 
two paren t famil y wit h childre n wa s th e nor m i n Ne w Zealand . Afte r th e 
end o f th e Secon d Worl d Wa r th e protectio n o f individua l huma n right s 
became a  matter o f grea t concer n t o Wester n nations . Th e huma n right s 
movement se t of f a  chain reaction . I n particular , wome n an d childre n 
have bee n th e beneficiaries . Focu s o n thei r need s ha s resulte d i n legis -
lative protectio n o f thei r right s an d publi c an d privat e modificatio n o f 
social attitudes . I n New Zealan d th e proces s ca n stil l b e see n a t work . 

Statistics ca n provid e a  useful guid e t o famil y formatio n an d 
functioning. Th e ag e a t whic h firs t marriag e take s plac e seem s t o g o 
up an d dow n wit h th e stat e o f th e econom y -  th e marriag e ag e i s lo w whe n 
the econom y i s booming , hig h whe n i t i s i n recession . Currentl y th e 
age i s aroun d twenty-thre e year s fo r women , twenty-fiv e year s fo r men , 
somewhat highte r tha n i t wa s i n th e mid 1970's . Marriag e i s nearl y 
universal. Onl y abou t fiv e me n an d thre e wome n ou t o f a  hundred o f 
each se x ca n expec t no t t o b e marrie d durin g th e cours e o f thei r lives . 
As i n most countrie s wit h a  high standar d o f living , th e birt h rat e i s 
low, averagin g aroun d tw o childre n pe r couple . Bu t thes e figure s d o 
not giv e an y rea l indicatio n o f th e growin g diversit y i n famil y formatio n 
in th e country . 

There are , fo r example , a  growin g numbe r o f solo-parents . A t 
the las t count , on e i n seve n familie s wit h dependen t childre n wa s a  solo -
parent family . Th e number s i n thi s grou p ha d shown a  33 % jump betwee n 
the censuse s i n 197 6 an d 1981 . O f course , sol o parenthood , whethe r a s a 
result o f widowhood , dissolutio n o f marriag e o r havin g childre n outsid e 
marriage, i s not necessaril y a  permanent status , an d man y familie s pas s 
in an d ou t o f thi s state . Bu t a t an y on e tim e the y represen t a  sizeabl e 
group o f thos e familie s whic h hav e dependen t children , thoug h the y ten d 
to hav e fewe r childre n tha n d o two-paren t families . Th e surve y o f house -
holds showe d tha t b y fa r th e majorit y o f one-paren t household s wer e 
headed b y women , thoug h som e divorce d o r unwe d me n ha d begu n t o tak e o n 
this role . 
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A number o f th e two-paren t familie s wil l hav e bee n forme d 
as a  resul t o f th e re-marriag e o f one , or both , partners . Re-marriag e 
rates ten d t o keep pac e wit h divorc e rates , thoug h alway s a t a  somewha t 
lower level . Me n ten d t o re-marr y mor e quickly , an d i n many mor e case s 
than d o women . Familie s forme d o f suc h union s ar e liabl e t o strain s no t 
normally experience d b y th e singl e marriage , tw o paren t family . 

The censu s ha s show n a  significan t increas e i n th e numbe r o f 
couples wh o ar e childles s -  a n increas e o f th e orde r o f eleve n pe r cen t 
between 197 6 an d 1981 . Thi s woul d see m t o b e th e resul t o f a  larg e 
number o f peopl e voluntaril y choosin g childlessness . Som e o f thes e wil l 
be peopl e who hav e decide d t o postpon e undertakin g parenthoo d fo r som e 
years afte r marriage . A  number o f studie s o n wome n an d o n th e famil y 
have show n tha t wome n wh o ar e workin g whe n the y ge t marrie d ten d t o 
continue workin g fo r som e year s befor e startin g a  famil y an d leavin g th e 
labour marke t altogethe r o r substantiall y reducin g thei r invovlemen t i n 
it fo r a  period . 

Since th e Secon d Worl d Wa r th e numbe r o f wome n i n th e labou r 
force ha s grow n steadily . Eve n durin g th e recessio n year s thi s growt h 
has bee n maintained , thoug h no t a t th e sam e rate . I t i s clea r tha t 
marriage n o longe r necessaril y mean s permanen t withdrawa l fro m employmen t 
outside th e home . Censu s figure s sho w tha t whil e i n 195 1 marrie d wome n forme d 
twenty-four pe r cent o f al l wome n i n th e labou r force , by 197 6 thei r shar e 
had grow n t o fifty-si x pe r cen t an d i s now i n th e regio n o f sixt y pe r 
cent. Investigation s indicate , however,that th e patter n o f women' s 
employment i s significantl y differen t fro m tha t o f men . Wome n ten d t o 
work i n th e servic e an d caring-se c tor a s teachers , nurses, secretaries , 
clerks an d i n socia l servic e an d chil d care , thoug h ther e ar e als o a 
significant numbe r i n ligh t manufacturing . Abou t a  thir d o f the m wor k 
part-time, fittin g thei r job s aroun d thei r domesti c duties , especiall y 
where ther e ar e smal l childre n o r othe r relative s needin g thei r care . 
Work fo r the m seem s mainl y t o b e fo r th e purpos e o f addin g t o th e famil y 
income t o maintain o r improv e th e standar d o f living . Eve n thos e wome n 
who wor k full-tim e ar e reporte d a s receiving , o n th e average , wage s 
considerably lowe r tha n thos e o f men , mostly du e t o th e type s o f occupa -
tions i n which the y ar e employed . Thei r contributio n t o th e famil y 
income ca n als o b e see n a s subsidiary . 

The fac t tha t s o many marrie d wome n wor k doe s hav e significan t 
social effects . Th e two-incom e famil y ha s replace d th e singl e incom e 
one a s th e patter n o f th e majorit y o f al l families . Th e resul t o f thi s 
has bee n t o trigge r concer n a t th e differen t standard s o f livin g enjoye d 
by on e an d tw o earne r households . I n equality-consciou s Ne w Zealan d 
there i s clearl y som e feelin g tha t benefi t interventio n ma y b e necessar y 
to correc t wha t som e se e a s a  growin g imbalance . 

Perhaps th e mos t importan t change , brought abou t b y women' s 
altered economi c statu s withi n th e famil y i s i n th e are a o f role s an d 
relationships bot h durin g marriag e an d afte r it s dissolution . Partner s 
tend i n thes e day s t o b e clos e togethe r i n age , o f simila r educatio n 
and socia l status . Companionshi p i s no w a  basic value , reflecte d i n th e 
new la w governin g dissolutio n o f marriage . Ther e i s more equalit y i n 
decision-making. Bu t chang e i n th e role s traditionall y assume d b y me n 
and wome n i n th e day-to-da y busines s o f famil y livin g doe s no t necessaril y 
follow a s a  consequence , an d thi s ha s bee n considere d b y th e Socia l 
Development Counci l a s a  proble m wort h lookin g at . 

A significan t ne w grou p i s emergin g i n th e censu s dat a -  peopl e 
living alone . Unti l recentl y thes e wer e mostl y th e widowe d an d divorced . 
Young person s tende d t o sta y i n th e famil y hom e unti l the y marrie d an d se t 
up thei r ow n homes . Bu t i t appear s tha t the y ar e beginnin g t o leav e hom e 
and liv e o n thei r ow n whil e stil l single . Th e tren d i s most noticeabl e 
in men an d wome n i n thei r lat e teen s an d earl y twenties , and agai n i n 
the lat e twentie s an d thirties . 
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Overall, th e chang e i n th e compositio n o f household s show n 
in th e 198 1 censu s document s th e result s o f a  growin g freedo m o f indi -
vidual choic e i n style s o f living . I n spit e o f thi s th e typica l Ne w 
Zealand famil y ca n b e sai d stil l t o consis t o f a  husband an d wif e wit h 
one o r more children . Bu t famil y polic y ca n n o longe r b e confine d t o 
serving it s needs, but mus t tak e accoun t o f th e diversit y tha t seem s no w 
to b e firml y established . 

Family Functionin g -  Som e Proble m Area s 

It i s usua l i n discussin g problem s o f famil y functionin g t o 
confine thes e t o certai n clearly-define d area s -  relationships betwee n 
partners, o r betwee n paren t an d child , th e us e an d divisio n o f famil y 
income an d propert y an d th e enforcemen t o f claim s t o maintenance. Bu t 
in recen t year s on e aspec t o f famil y functionin g ha s take n o n specia l 
significance fo r man y countrie s -  i.e . th e number s o f childre n whic h 
people have . I n most developin g countrie s th e coner n i s t o ge t peopl e 
to limi t th e siz e o f thei r families . I n som e industria l countrie s wher e 
the birt h rat e continue s t o decline , th e proble m i s see n a s th e revers e 
of this . Durin g th e latte r par t o f thi s century , th e birt h rat e i n Ne w 
Zealand ha s steadil y declined . I t i s clea r tha t i f th e tren d continue s 
for anothe r generation , a s i t show s ever y sig n o f doing , numbers woul d 
fall belo w th e minimum needed to ensur e long-ter m replacemen t o f th e 
population. Thi s i s bein g see n a s a  national proble m tha t shoul d b e 
tackled. I t i s not clea r wha t kin d o f polic y initiative s othe r tha n 
persuasion an y governmen t coul d tak e t o revers e th e trend . Durin g th e 
last twent y year s th e righ t t o choos e th e siz e o f one' s family ha s 
become generall y accepte d a s a n importan t huma n right . Th e recor d o f 
social legislatio n i n Ne w Zealan d show s th e importanc e attache d t o 
securing t o women equa l right s i n a  number o f differen t area s a s wel l a s 
acceptance o f th e dut y t o ensur e th e protectio n o f th e huma n right s o f 
individuals. An y attemp t t o revers e thi s t o achiev e a  higher birt h rat e 
would b e unacceptable , an d woul d almos t certainl y no t wor k t o th e desire d 
end. I t i s likely , however , t o b e a  continuin g poin t o f discussio n i n 
the future . 

Two problem s hav e attracte d a  grea t dea l o f attentio n i n 
recent year s -  domestic violenc e an d chil d abuse . Thes e problem s ar e 
not new : the y ar e a s ol d a s recorde d history . Bu t wha t ha s change d 
are publi c an d privat e attitude s toward s violenc e i n th e famil y i n an y 
of it s forms , born o f th e acceptanc e o f th e vie w tha t eac h individua l 
has huma n right s whic h shoul d b e protected . 

The Domesti c Protectio n Ac t whic h cam e int o forc e o n Marc h 1 
1983 addresse d th e proble m o f violenc e i n th e home . Th e provision s i n 
this Ac t wil l b e looke d a t i n more detail , but i t i s worth notin g her e 
that i t goe s farthe r tha n th e usua l legislativ e respons e t o th e problem . 
The Ac t applie s no t onl y t o husban d an d wif e o r person s livin g togethe r 
without marriag e an d thei r children , bu t t o othe r relative s livin g i n 
the sam e household . Fo r example , sister s ma y b e protecte d b y it s 
provisions fro m th e violenc e o f thei r brothers , an d parent s fro m th e 
assaults o f thei r children . 

Some incident s o f chil d abus e ma y b e covere d b y th e Domesti c 
Protection Act , but legislatio n protectin g childre n ha s lon g bee n i n 
existence. Chil d abus e normall y fall s withi n th e term s o f th e Childre n 
and Youn g Person s Act , but applyin g th e la w ha s ofte n prove d a  matter o f 
considerable difficulty . Thi s ca n b e especiall y s o whe n ther e ar e 
culturally differen t group s i n th e populatio n whos e pattern s o f famil y 
functioning an d childrearin g diverge . Eve n withou t complication s o f 
this kin d th e diagnosi s an d managemen t o f chil d abus e i s not straight -
forward. Ther e ar e medical , socia l an d lega l implications . I t involv e 
persons traine d i n a  number o f differen t discipline s wh o ma y no t kno w a 
great dea l abou t th e practic e o f eac h other' s professions , a s wel l a s 
people lik e neighbours , relative s an d child-minders . Concer n t o improv e 
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the identificatio n o f childre n a t ris k a s wel l a s th e handlin g o f thes e 
cases le d t o th e holdin g o f a  symposiu m i n 197 9 t o explor e th e problem . 
A number o f recommendation s wer e made , but implementatio n ha s bee n slo w 
in coming . Th e recommendatio n tha t migh t hav e bee n easies t t o implemen t 
- th e remova l o f car e matter s arisin g unde r th e Childre n an d Youn g Person s 
Act t o th e jurisdictio n o f th e newl y establishe d Famil y Court s ha s no t 
been accepted . I t wa s fel t tha t consideratio n o f thi s shoul d b e 
postponed unti l th e court s ha d bee n operativ e fo r lon g enoug h fo r a n 
informed decisio n t o b e mad e o n th e matter . 

The Statu s o f Childre n Ac t 196 9 abolishe d th e statu s o f ille -
gitimacy fo r al l purpose s i n th e la w o f Ne w Zealand . Parent s wh o liv e 
together withou t marriag e hav e th e sam e right s an d responsibilitie s i n 
relation t o thei r childre n a s d o marrie d parents . I n th e year s sinc e 
the passag e o f th e Act , ther e ha s bee n a  stead y increas e i n th e number s 
of person s livin g together , havin g childre n an d bringin g the m u p 
outside o f marriage. Socia l a s wel l a s lega l attitude s hav e changed . 
But whil e th e la w protect s th e interest s o f th e children , ther e ha s bee n 
very littl e chang e i n th e lega l positio n o f th e partners . A  paren t wit h 
custody o f smal l childre n ma y be ' entitled t o b e maintaine d i n th e interest s 
of th e children' s welfare . Bu t a  clai m t o a  shar e o f good s an d propert y 
that ha s been ' accumulated durin g cohabitatio n ca n onl y b e sustaine d i f 
ownership o r financia l contributio n t o it s purchas e ca n b e proved . Thes e 
property dispute s ca n b e ver y contentiou s matters , an d resor t t o th e court s 
in thes e matter s i s boun d t o grow . 

In most Commonwealt h countries , much o f th e tim e an d resource s 
of th e court s dealin g wit h famil y matter s i s take n u p wit h tryin g t o 
secure enforcemen t o f maintenanc e orders . Wit h th e growin g number s o f 
children bein g bor n ou t o f wedloc k i n Ne w Zealan d -  currently ove r 
twenty pe r cen t o f al l liv e birth s -  i t might b e assume d tha t thi s woul d 
also b e th e cas e here . Th e introductio n o f th e Liabl e Paren t Contribu -
tion Schem e se t u p b y th e Socia l Securit y Amendmen t Ac t o f 1980 , which 
will b e describe d later , appear s t o hav e significantl y reduce d pressur e 
on th e court s an d th e lega l services . Enforcemen t i s no w a n administra -
tive an d no t a  judicial matter , an d th e effect s o f th e chang e hav e bee n 
noted i n th e repor t o f the Lega l Ai d Board , afte r th e firs t yea r o f th e 
operation o f th e Scheme . The y reporte d nearl y fiv e thousan d fewe r 
requests fo r lega l ai d i n suit s i n th e domesti c are a o f jurisdictio n o f 
the Distric t Courts , and attribute d thi s t o th e chang e i n enforcemen t 
procedure. 

One effec t tha t migh t hav e bee n expecte d fro m th e increas e 
in th e number s o f birth s ou t o f wedloc k woul d b e a n increas e i n th e 
incidence o f adoptions . I n fact , th e opposit e ha s occurred . Relaxa -
tion o f socia l disapprova l an d th e availabilit y o f adequat e socia l 
security benefit s hav e mad e i t possibl e fo r mor e mothers , eve n thoug h 
not cohabitin g wit h th e father s o f thei r children , t o choos e t o kee p 
their children . Th e natur e o f adoption s ha s als o changed . Th e 
confidentiality tha t wa s insiste d upo n t o safeguar d privac y o f th e 
parties i s now considere d les s importan t an d mor e ope n adoptio n practice s 
have becom e usual . Ther e ha s a s ye t bee n n o chang e i n th e la w t o tak e 
account o f th e chang e i n publi c attitudes . 

Family La w 

Reform o f famil y la w becam e a  matter o f worldwid e interes t 
during th e 1960's . I t bega n wit h th e UN-generate d focu s o n th e right s 
of th e child . Sinc e th e famil y i s th e singl e mos t importan t uni t i n 
the lif e o f th e child , lega l protectio n o f hi s right s ha d t o b e 
considered withi n th e contex t o f famil y dutie s an d obligations . A s i n 
other countires , much discussion , consultatio n an d researc h too k plac e 
in Ne w Zealan d i n th e 1970' s abou t th e direction s tha t refor m shoul d 
take. Base d o n th e result s o f this , a  considerabl e bod y o f ne w 
legislation ha s bee n passe d betwee n 197 6 an d th e present , an d th e vie w o f 
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family functionin g whic h shape d i t ca n b e clearl y discerned . 

Marriage i s n o longe r th e crucia l facto r i n th e lega l 
definition o f th e family . Th e chang e bega n wit h th e passag e o f th e 
Status o f Childre n Ac t i n 1969 . B y it s provision s th e relationshi p 
of mothe r an d fathe r t o thei r childre n i s determine d withou t referenc e 
to th e statu s o f th e relationshi p betwee n th e parents . Th e principl e 
of equalit y o f th e sexe s underlie s muc h o f th e ne w la w concernin g th e 
rights an d responsibilitie s o f th e partner s durin g marriag e an d a t it s 
dissolution. Th e whol e approac h t o th e breaku p o f marriag e ha s 
altered, an d thi s i s symbolise d b y th e replacemen t o f th e ter m "divorce " 
with th e 1  ess prerogative "dissolutio n o f marriage" . Th e concep t o f 
matrimonial faul t ha s gon e takin g wit h i t al l th e differen t ground s fo r 
divorce whic h use d t o b e available . Thes e ar e no w replace d b y th e 
single requiremen t o f proo f o f th e breakdow n o f marriage . 

The wa y th e la w i s administere d ha s change d als o wit h th e 
establishment o f Famil y Court s an d th e provision s fo r makin g counsellin g 
and conciliatio n availabl e a t al l stage s o f famil y conflict . Welfar e 
assistance t o eas e unnecessar y financia l stres s ha s als o bee n buil t int o 
the new procedures . I n general , both th e ne w famil y la w an d it s adminis -
tration emphasiz e th e paramoun t importanc e o f th e welfar e o f children . 

During Marriag e 

The majority o f peopl e marry , se t u p thei r ow n famil y home s 
and hav e children . Thei r right s an d responsibilitie s durin g marriag e 
have bee n affecte d b y th e ne w legislation , whic h effectivel y bega n wit h 
the Matrimonial Propert y Ac t o f 1976 . It s provision s ar e base d o n th e 
recognition o f marriag e a s a  partnership. I t i s expecte d tha t decision -
making wil l b e shared , a s i s th e guardianshi p an d custod y o f children , 
and extends , afte r thre e year s o f marriage , t o equa l share s i n matrimo -
nial propert y unles s ther e wer e circumstance s whic h woul d mak e th e pre -
sumption o f equa l share s a  gros s distortio n o f justice . Th e chang e i n 
the lega l approac h t o marriage ca n perhap s mos t clearl y b e see n i n th e 
matter o f maintenance . Eac h partne r ha s a  duty t o maintain th e othe r if , 
for an y on e o f a  number o f state d reasons , tha t partne r i s unabl e t o 
meet hi s o r he r reasonabl e needs . Thes e reason s ar e a s follow s -  physica l 
or mental disability , th e inabilit y t o ge t a n appropriat e jo b tha t pay s 
enough, o r bein g th e home-make r an d responsibl e fo r th e car e o f dependan t 
family members . A  clai m t o maintenance ma y als o b e allowe d s o tha t a 
spouse ma y pursu e a  course o f furthe r educatio n o r training . Therefore , 
unless th e fact s indicat e otherwise , both spouse s wil l b e treate d a s 
responsible adult s wit h a  duty t o meet thei r ow n reasonabl e needs . 

Normally, question s abou t wha t shar e eac h spous e shoul d b e 
deemed a s havin g i n matrimonial property , o r actua l divisio n o f suc h 
property onl y aris e upo n separatio n o r dissolutio n o f marriage . No w 
the interes t o f eac h part y i n suc h propert y ca n b e protecte d whil e th e 
parties ar e stil l livin g together . Fo r example , i f th e ownershi p o f 
the matrimonial hom e i s i n th e nam e o f on e spouse , th e othe r ma y protec t 
his o r he r interes t b y notic e o n th e title . Th e divisio n o f matrimonia l 
property ca n als o b e applie d fo r a t an y tim e t o protec t a  spouse' s 
share wher e ther e i s a  brankruptcy o r wilfu l waste . 

It i s not onl y propert y right s tha t ar e no w protected . 
Mounting concer n ha s bee n expresse d abou t th e victim s o f domesti c 
violence wh o wer e ofte n denie d th e assistanc e the y coul d hav e claime d i f 
their assailant s wer e no t famil y members . Th e police , understandably , 
have alway s bee n reluctan t t o interven e i n famil y disputes , particularl y 
when complaint s wer e highl y likel y t o b e withdrawn , an d thei r ow n power s 
were no t well-defined . Th e Domesti c Protectio n Ac t 198 2 ha s brough t 
together an d adde d to , th e variet y o f order s whic h a  victim o f domesti c 
violence seekin g protectio n ma y no w appl y for . 
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Protection ma y b e sough t b y mean s o f a  non-violence orde r 
which permit s arrest s withou t warrant . A  non-molestation orde r ca n b e 
obtained tha t wil l protec t fro m violenc e b y forbiddin g entr y t o th e 
victim o r potentia l victim' s plac e o f residence , o r fro m molestatio n 
in th e stree t o r an y publi c plac e o r eve n b y telephone . A  non-molesta -
tion orde r ca n b e applie d fo r a t th e sam e tim e a s a n occupatio n orde r 
or a  tenanc y order , an d ma y b e applie d for , i f needed , wher e ther e i s 
a separatio n orde r o r a  separatio n agreemen t i n force . Th e makin g o f 
such order s i s dependen t upo n th e cour t bein g satisfie d tha t 'it i s 
necessary fo r th e protectio n o f th e applican t o r i n th e interest s o f 
the children . 

The right s o f th e perso n agains t who m suc h a n orde r i s mad e 
are take n accoun t o f i n th e legislation . A  perso n arreste d withou t 
warrant wher e a  non-violence orde r i s i n forc e ca n onl y b e detaine d b y 
the polic e fo r u p t o twenty-fou r hours . Th e intentio n i s t o provid e 
a tim e fo r temper s t o coo l dow n an d som e hel p obtained , i f thi s i s 
necessary. I n orde r t o protec t persons , but leav e tim e fo r a  mor e 
considered decisio n o n th e merits o f th e case , interi m order s ca n b e 
obtained quickly . Bot h side s wil l normall y b e hear d befor e a  fina l 
order i s made. 

Separation 

Separation ha s fo r man y year s bee n th e preferre d groun d fo r 
applications fo r divorce . This , n o doubt , influence d th e decisio n o n 
the way th e la w shoul d b e reformed . Th e onl y groun d fo r th e dissolu -
tion o f marriage no w i s tha t "th e marriag e ha s broke n dow n irreconcilably" , 
The proo f o f marriag e breakdow n i s tw o years ' separatio n wit h n o hop e o f 
reconciliation afte r counsellin g an d mediatio n hav e bee n tried . 

Parties ma y separat e fo r an y o f a  number o f reasons , no t 
necessarily a s a  ste p t o dissolutio n o f marriage . Right s an d obligation s 
in matters suc h a s maintenance , th e custod y o f guardianshi p o f children , 
the matrimonial hom e an d othe r propert y wil l continue , an d i t may hel p 
to have thes e sorte d ou t i n a  separatio n agreement . Thi s ca n b e usefu l 
if bot h partie s wan t th e separation . I f i t i s oppose d b y on e partner , 
the orderl y wa y t o handl e i t i s by applyin g t o th e Famil y Cour t fo r a 
separation order , accompanie d b y an y othe r orde r suc h a s a  non-molesta -
tion order , tenancy , occupatio n o r furnitur e orde r tha t ma y b e necessary . 

Normally, wher e a  separatio n orde r i s applie d for , counsellin g 
is arrange d fo r th e partie s t o se e i f thei r disagreement s ca n b e 
straightened ou t wit h hel p o f thi s kind . Thi s ma y no t b e require d i f 
there ha s bee n violence , o r i f counsellin g ha s alread y bee n tried . Fo r 
a separatio n orde r t o b e granted , th e Cour t ha s t o b e satisfie d tha t 
"there i s a  stat e o f disharmon y betwee n th e partie s t o th e marriag e o f 
such a  nature tha t i t would b e unreasonabl e fo r the m t o continue , o r 
resume cohabitation. " 

Dissolution o f Marriag e 

Proof o f separatio n o f a t leas t tw o years ' duratio n i s a n 
essential elemen t i n supportin g a  clai m tha t a  marriage ha s broke n down . 
If ther e hav e bee n durin g thi s period , time s whe n th e partie s hav e 
resumed cohabitatio n i n a n effor t t o b e reconciled , thes e wil l no t b e 
taken int o accoun t if , i n total , the y com e t o les s tha n thre e years . 

Provisions fo r counsellin g an d conciliatio n for m par t o f th e 
Family Proceeding s Ac t 198 0 which deal s wit h separatio n an d th e dissolu -
tion o f marriage . Eithe r spous e ca n as k fo r counsellin g service s t o 
be arrange d throug h th e Famil y Cour t befor e th e decisio n t o tak e lega l 
proceedings, o r afte r suc h proceeding s hav e begun . Sinc e th e cour t ha s 
to be satisfie d tha t th e marriage ha s broke n dow n beyon d hop e o f recon -
ciliation befor e grantin g a  dissolution , i t ha s th e dut y o f helpin g th e 
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to explor e th e possibilitie s o f reconciliatio n throug h counsellin g o r 
other appropriat e help . Th e Court' s dut y als o extend s t o helpin g couple s 
who wan t thei r marriag e dissolve d t o reac h agreemen t o n a s man y matter s 
as possibl e befor e a  hearing i n court . Befor e a n orde r dissolvin g a 
marriage i s made, th e Cour t ha s t o b e satisfie d tha t prope r arrangement s 
have bee n mad e fo r dependen t children , o r tha t ther e i s goo d reaso n wh y 
these hav e no t bee n made . 

Legal ai d provisio n i n famil y la w case s throw s a n interestin g 
side-light o n th e vie w th e la w take s o f marriag e breakdown . Lega l ai d 
may b e availabl e i n al l famil y matter s excep t th e actua l applicatio n 
for dissolutio n o f marriage . Thi s serve s t o underlin e th e responsibilit y 
of th e spouse s fo r th e decisio n the y tak e t o en d th e marriage. I t ma y 
also caus e spouse s t o thin k twic e befor e contestin g th e application , 
and stee r the m towar d les s adversaria l mean s o f dealin g wit h th e matter . 

Though misconduc t i s no longe r considere d i n a n applicatio n 
for dissolutio n o f marriage , i t ha s no t entirel y disappeare d fro m th e 
field o f famil y law . A  parent's misconduc t wil l no t "be take n int o accoun t 
in determinin g th e awar d o f custod y o f a  dependent chil d unless , i n th e 
judgment o f th e court , i t will affec t th e welfar e o f tha t child . S o fa r 
as th e divisio n o f matrimonia l propert y i s concerned , th e misconduc t o f 
a partne r wil l no t normall y overtur n th e equa l share s rul e i n marriage s 
of mor e tha n thre e years ' duration . T o d o so , i t would hav e t o b e gros s 
misconduct, whic h ha d significantl y affecte d th e matrimonia l property . 
But th e cour t ha s a  discretio n i n decidin g ho w th e divisio n shoul d b e 
implemented, an d misconduc t o f on e spous e migh t affec t tha t decision . 

Matrimonial Propert y an d th e Matrimonia l Hom e 

The majo r par t o f th e matrimonia l propert y i n most marriage s 
is likel y t o b e th e matrimonia l home . Othe r matrimonia l propert y 
consists o f th e content s o f th e home , propert y acquire d befor e th e 
marriage fo r tha t purpos e an d propert y acquire d durin g marriag e excep t 
for tha t receive d b y on e o f th e spouse s a s a n inheritanc e o r a  gift . 
It had com e t o b e expecte d tha t wher e ther e wer e dependen t childre n o f 
school age , th e spous e wh o ha d custod y o f the m woul d hav e exclusiv e us e 
of th e matrimonial hom e unti l th e childre n lef t school . Eac h spous e 
would the n b e entitle d t o receiv e hi s o r he r shar e i n th e property . 
With th e principl e o f equa l share s bein g enshrine d i n th e Matrimonia l 
Property Ac t 197 6 ther e ha s obviousl y bee n som e reconsideratio n o n thi s 
point, an d divisio n o f share s i n th e matrimonia l hom e ma y b e ordere d 
even whe n youn g childre n ar e involved . 

The presumptio n o f equa l share s i n matrimonial propert y ca n 
be displace d i f i t ca n b e show n tha t on e spous e ha s mad e a  substnatiall y 
greater contributio n t o th e marriag e tha n th e other . Contributio n ca n 
take man y form s -  not jus t th e provisio n o f mone y o r property . Th e 
care o f dependent s an d th e managemen t o f th e hom e wil l b e take n int o 
account. Assistanc e o r suppor t give n t o th e othe r spous e fo r th e 
purpose o f trainin g o r employmen t wil l b e assesse d a s contribution . 

Matrimonial propert y no w include s superannuatio n earne d fro m 
contributions mad e afte r th e celebratio n o f th e marriage . Sinc e th e 
payments o f superannuatio n benefit s ar e likel y t o tak e place som e year s 
after th e dissolutio n o f th e marriage , th e amoun t t o which a  spous e i s 
entitled woul d hav e t o b e assessed . Spouse s ar e encourage d t o ente r 
into agreement s guarantin g fai r share s i n th e benefits , and th e cour t 
may mak e a n orde r o n thi s basis . Th e manager s o f superannuatio n fund s 
are boun d b y th e cour t order . 
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Business o r farm s ar e no t treate d a s par t o f matrimonia l 
property, an d ther e ar e n o rule s a s t o ho w th e asset s shal l b e divided . 
If th e partie s d o no t agre e o n this , th e cour t wil l mak e a  decisio n o n 
the matter takin g int o consideratio n th e bes t interest s o f th e parties . 
It ha s bee n note d tha t th e kin d o f disruptio n tha t i t ha d bee n feare d 
would ensur e fro m th e divisio n o f far m an d busines s asset s ha s no t 
occurred. 

Maintenance 

The ne w approac h t o th e maintenanc e obligatio n o f spouse s 
during marriage , which ha s alread y bee n described , applie s als o durin g 
separation an d upo n dissolutio n o f marriage . I t i s no t pas t service s 
but futur e reasonabl e need s whic h determin e th e duratio n an d th e amoun t 
of maintenanc e awarded . Eac h part y i s expecte d t o b e abl e t o provid e 
for hi s o r he r own . needs. Maintenanc e ma y however , b e awarded , wher e 
a spouse' s earnin g capacit y ha s bee n impaire d b y househol d responsi -
bilities, fo r a  period o f tim e sufficien t t o enabl e the m onc e agai n 
to provid e for  hersel f o r himself . Th e amout n awarde d ma y tak e int o 
account th e expense s o f an y trainin g o r furthe r educatio n tha t ma y b e 
necessary i f a n appropriat e jo b i s t o b e obtained . Normally , long -
term paymen t o f maintenanc e i s no t envisaged . I t ha s bee n describe d 
as "rehabilitative " i n nature . Th e onl y exceptio n i s where ag e an d 
the duratio n o f th e marriag e make s continue d paymen t o f maintenanc e 
reasonable an d just . 

Re-marriage i s steadil y becomin g mor e common , thoug h me n 
tend t o re-marr y mor e ofte n an d ealie r tha n women . Th e numbe r o f 
solo-parent familie s wit h dependen t childre n heade d b y wome n suggest s 
one reaso n wh y re-marriag e ma y b e mor e difficul t fo r women . Sinc e a 
parent's obligatio n t o suppor t hi s childre n remains , no matte r wha t 
his marita l status , a man ca n fin d himsel f wit h maintenanc e obligation s 
to tw o familie s withou t th e mean s t o mee t them . Ther e ar e limitation s 
which a  cour t mus t recognis e i n making a n orde r fo r th e paymen t o f 
maintenance. A  perso n canno t b e ordere d t o pa y a n amoun t whic h woul d 
deprive himsel f o r hersel f o f a  reasonabl e standar d o f living . Thi s 
covers provisio n fo r th e need s o f a  dependen t livin g wit h hi m o r her . 
It become s obviou s then , tha t wher e a  person remarries , i t i s th e 
second famil y whic h ha s th e prio r clai m t o b e maintained . Th e stat e 
then ha s th e responsibilit y t o maintain th e firs t famil y i f th e ex -
spouse a t th e hea d o f i t canno t d o so , thoug h a  clai m ma y b e mad e 
against th e othe r b y th e Stat e fo r whateve r h e ma y b e deeme d t o b e abl e 
to affor d t o contribute . 

The ne w law s regardin g maintenanc e tak e int o accoun t th e 
responsibility o f th e stat e t o provid e long-ter m maintenanc e fo r thos e 
unable t o maintain themselves , an d recognise s tha t th e breakdow n o f 
marriage ma y creat e circumstance s i n which claim s fo r welfar e benefit s 
may b e made. Suc h a  situatio n i s describe d above . Als o long-ter m 
maintenance wil l no t b e require d fo r a n ex-spous e o n th e ground s tha t 
the othe r canno t maintai n himsel f o r hersel f becaus e o f physica l o r 
mental incapacity , o r failur e t o obtai n employment . Bu t parent s ar e 
still liabl e t o maintain thei r childre n u p t o th e ag e o f sixteen , an d 
this ca n b e extende d t o twent y dependin g o n thei r educationa l status . 

There wil l still , therefore , b e maintenance order s whic h 
may fro m tim e t o tim e no t b e paid . Enforcemen t throug h cour t proces s 
has neve r worke d well , wit h consequen t hardshi p t o th e recipients . 
Enforcement o f suc h order s ha s no w becom e th e responsibilit y o f th e 
Department o f Socia l Welfare . Th e Maintenanc e Officer s hav e a  variet y 
of powers,particularl y i n relatio n t o wage s an d property , t o assis t 
them, an d recen t figure s issue d b y th e Departmen t o f Justic e o n main -
tenance recover y suggest s tha t th e administrativ e approac h t o th e proble m 
is working rathe r bette r tha n th e judicial . 
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The Liabl e Paren t Contributio n Schem e i s anothe r administrativ e 
development designe d t o streamlin e benefi t paymen t an d recover y i n th e 
case o f th e sol o paren t wit h dependen t childre n wh o i s entitle d t o 
a domesti c purpose s benefit . Ther e i s n o longe r an y requiremen t tha t a 
person seekin g a  benefit shoul d tr y t o obtain , eithe r b y cour t orde r 
or agreement , maintenance fro m th e liabl e partner . Instead , upo n appli -
cation fo r benefit , th e finance s o f th e liabl e paren t ar e assesse d 
administratively, an d th e amoun t tha t h e woul d b e require d t o reimburs e 
the stat e worke d ou t afte r takin g al l th e circumstance s int o account . 
There i s opportunit y fo r objectio n t o th e assessment , bu t whe n i t i s 
fixed, i t become s enforceabl e i n th e sam e wa y a s an y othe r maintenanc e 
order o r agreement . Becaus e thi s schem e applie s t o parents , i t i s 
assessed o n th e basi s o f chil d support , but thi s i s fixe d s o a s t o enabl e 
the mother t o provid e th e neede d care . I n thi s sens e i t doe s no t diffe r 
significantly fro m th e principle s applie d i n th e determinatio n o f 
maintenance i n othe r circumstances . Th e genera l feelin g tha t parent s 
should no t lightl y b e allowe d t o escap e fro m thei r responsibilitie s 
to maintain thei r childre n i s expresse d i n th e amendmen t t o th e schem e 
which no w require s a  minimum paymen t o f te n dollar s a  week fro m ever y 
liable paren t unles s th e seriou s hardshi p provisio n applies . 

Children: Guardianship , Custod y an d Acces s 

Under th e Statu s o f Childre n Ac t 1969 , th e relationshi p o f 
parent an d chil d i s determine d withou t regar d t o th e marita l statu s o f 
the parents . Wher e parent s ar e married , th e presumption s abou t th e 
identity o f bot h parent s apply . Wher e the y ar e not , i t i s normall y 
the identit y o f th e fathe r whic h need s t o be established . Thi s ca n b e 
done b y a  declaration o f paternity , a  paternity order , by registratio n 
on th e certificat e o f birth , admissio n i n proceeding s o r b y bein g 
appointed a s guardian . Th e Guardianshi p Ac t 196 8 provide s tha t bot h 
parents ar e th e natura l guardian s o f th e chil d provide d tha t the y wer e 
married o r wer e livin g togethe r a s ma n an d wif e a t th e tim e o f birth . 
If the y wer e no t livin g together , th e mothe r i s deeme d t o b e th e sol e 
guardian, bu t th e fathe r ha s a  righ t t o appl y t o th e cour t t o b e 
appointed o r t o b e declare d a  guardian . 

As join t guardians , parent s shar e th e custod y o f th e chil d an d 
the righ t t o dtermin e ho w h e shal l b e brough t up . Thi s situatio n 
continues eve n whe n th e parent s separate , thoug h circumstance s ma y requir e 
that a  decision b e take n abou t custody , whic h involve s possessio n an d 
day t o da y car e o f th e child . Wher e th e parent s separate , the y ar e 
encouraged t o com e t o a n agreemen t abou t suc h matter s a s custod y an d 
access fo r th e non-custodia l parent . Suc h agreement s i f the y see m 
reasonable t o court , will normall y b e approve d an d mad e th e basi s o f 
an order . Wher e ther e i s n o agreement , th e cour t wil l hav e t o decide . 
The Guardianshi p Ac t no w state s quit e clearl y tha t regardles s o f th e ag e 
of th e child , ther e wil l b e n o presumptio n i n favou r o f eithe r parent . 
The welfar e o f th e cil d i s th e paramoun t consideratio n i n comin g t o a 
decision abou t custod y an d access . Thi s i s obviousl y a n are a i n whic h 
the ne w counsellin g an d conciliatio n service s availabl e throug h th e 
Family Court s ca n b e mos t useful . 

Unmarried Partner s 

The growt h i n th e numbe r o f peopl e livin g togethe r withou t 
marriage ha s bee n referre d t o earlier . Thoug h a s parent s the y hav e 
the sam e right s an d responsibilitie s i n relatio n t o thei r chil d a s d o 
married partners , i n thei r right s an d dutie s toward s eac h other , th e 
situation i s rathe r different . 
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This ca n perhap s mos t clearl y b e see n whe n a  decision need s t o 
to b e mad e abou t th e ownershi p o f propert y acquire d whil e livin g 
together. Generall y a  clai m ha s t o b e supporte d b y proo f eithe r o f 
ownership o r financia l contributio n t o it s purchas e o r upkeep . Unles s 
an agreemen t t o th e contrar y ca n b e proved , a n unmarrie d partne r wh o 
stays a t hom e t o car e fo r th e childre n an d d o th e housework , wil l no t 
be entitle d t o shar e i n eithe r th e hom e o r it s furnishing s whe n ther e i s 
a separation . Th e onl y rea l protectio n i s a n agreement , preferabl y a 
written' agreement, betwee n th e parties . Sensibly , right s an d obligation s 
should b e agree d befor e cohabitatio n begins , but i t i s very unlikel y 
that suc h ste p wil l b e take n b y peopl e wh o ar e embarkin g o n wha t mos t 
believe t o b e a n ope n relationship , withou t strings . 

As ha s bee n note d above , th e la w ha s move d i n th e matter o f th e 
claim t o maintenanc e o f a n unmarrie d paren t a s distinc t fro m a n unmarrie d 
partner. I f suc h a  parent has , or ha s had , custod y o f th e childre n o f 
the partnership , a  clai m ca n b e mad e agains t th e othe r paren t fo r 
personal maintenance . Th e wa y th e cour t exercise s it s discretio n t o 
award maintenanc e i n thi s cas e i s th e sam e a s i n othe r cases . I t decide s 
whether, takin g al l th e circumstance s o f bot h partner s int o account , i t 
is reasonable , o r desirabl e tha t maintenanc e shoul d b e ordered . 

If th e relationshi p betwee n th e unmarrie d partner s ca n b e show n 
to be "i n th e natur e o f marriage" , the y wil l b e entitle d t o socia l welfar e 
benefits i n th e sam e wa y tha t marrie d person s are . I f th e relationshi p 
does no t fal l int o tha t category , the n th e entitlemen t wil l b e different . 
For example , a  domesti c purpose s benefi t i s availabl e fo r sol o parent s 
with dependen t children , but ma y no t b e awarde d i f ther e i s cohabitation . 

Non-violence an d no n molestatio n order s wer e mad e availabl e i n 
1982 t o unmarrie d partners . No-violenc e order s ca n als o b e applie d fo r 
by person s wh o ar e th e victim s o f violenc e b y relative s othe r tha n thei r 
partners o r parents . I n thi s an d othe r ways , i t seem s tha t th e la w i s 
giving greate r weigh t t o th e realitie s o f th e relationship s betwee n 
family member s an d les s t o thei r status . 

Social recognitio n o f non-marita l relationship s ha s outstrippe d 
legal recognition , bu t ther e ar e sign s tha t th e court s acknowledg e tha t 
it i s unrea l t o trea t partner s a s thoug h the y wer e strangers . Ther e ha s 
been n o chang e i n th e la w yet , s o a  more realisti c approac h depend s o n 
judicial initiative . 

Family Court s 

The Famil y Court s Ac t 198 0 establishe d a  syste m o f famil y court s 
in Ne w Zealand . Thes e bega n t o operat e o n th e 1s t Octobe r 1981 . The y 
are a n importan t par t o f th e refor m o f famil y la w tha t ha s bee n brough t 
about b y th e variou s Act s tha t hav e bee n reviewe d above . I t ha s lon g 
been recognise d tha t amicabl e settlemen t o f famil y disagreement s wil l 
not b e achieve d b y adversaria l proceeding s i n court , and tha t a  bette r 
way o f dealin g wit h dispute s wa s needed . Thi s th e Famil y Court s ai m 
to provide . 
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The Famil y Cour t differ s fro m th e loca l Distric t Court , o f 
which i t i s a  division , i n a  number o f ways . Th e formalit y o f a  cour t 
hearing i s reduce d t o a  minimum. Sitting s ar e hel d i n private , an d th e 
proceedings ar e confidential . Ever y effor t i s made t o achiev e som e 
measure o f agreemen t betwee n th e partie s i n th e settlin g o f thei r 
difficulties, bu t wher e thi s i s not possible , th e issues an d th e reason s 
for decision s shoul d a t leas t b e understoo d b y them . Som e o f th e 
provisions relatin g t o counsellin g an d conciliatio n hav e alread y bee n 
described. I t i s th e availabilit y o f hel p o f thi s kin d whic h distinguishe s 
the Famil y Court . 



Larger Famil y Court s hav e residen t Judge s an d counsellin g co -
ordinators; smalle r one s ar e service d part-tim e b y selecte d Distric t 
Court Judges , and ther e ar e arrangement s t o meet th e counsellin g 
requirements. Couple s havin g difficultie s nee d no t wai t unti l thei r 
problems ar e grea t enoug h t o requir e a  cour t hearin g fo r thei r settle -
ment. Eithe r spous e ca n a t an y tim e g o t o th e Registra r o f th e Famil y 
Court, i f i t i s a  larg e one , or a  court office r i f i t i s a  smal l one , 
and as k fo r counsellin g t o b e arranged . Th e mai n counsellin g agenc y 
is th e Marriag e Guidanc e Council , but hel p ca n b e obtaine d fro m othe r 
services suc h a s thos e offerin g financia l advice , help wher e ther e i s 
drug o r alcoho l abuse , or an y othe r hel p tha t ma y b e needed , fo r exampl e 
from communit y o r churc h socia l services . Th e hop e i s tha t earl y hel p 
may preven t seriou s problem s developing . 

As describe d above , both counsellin g an d conciliatio n hav e a 
part t o pla y whe n famil y matter s com e befor e th e Court . Th e Famil y 
Court Judg e can , fo r example , as k th e Registra r t o arrang e a  Mediatio n 
conference wit h th e husban d an d wif e t o se e i f a  settlemen t ca n b e 
reached o n suc h matter s a s maintenance , custod y an d access , where th e 
parties canno t reac h agreement . H e ma y as k a  socia l worke r fro m th e 
Department o f Socia l Welfar e t o investigat e an d prepar e a  repor t o n 
the arrangement s fo r dependen t childre n wher e a  dissolution o f marriag e 
is being sought . Othe r reports , medical, socia l o r psychiatric , ca n b e 
asked for , i n circumstance s wher e th e welfar e o f childre n ma y b e 
affected. An d sinc e th e welfar e o f childre n i s th e paramoun t considera -
tion i n th e disposa l o f an y matter s i n which the y ar e concerned , th e 
Judge ma y appoin t a  lawye r t o represen t thei r interests . 

The Court' s jurisdictio n embrace s nearl y th e whol e rang e o f 
family matter s -  adoption, guardianship , custod y an d access , consent s 
for minor s t o marry, th e maintenanc e o f children , o f marriag e partner s 
and o f th e unmarrie d paren t o f a  child , separation , dissolutio n o f 
marriage, matrimonia l property , occupatio n o f th e hom e an d non-molesta -
tion, an d proceeding s relatin g t o th e establishmen t o f th e paternit y o f 
a chil d bor n ou t o f wedlock . Bu t i t doe s no t hav e jurisdictio n ove r 
matters arisin g unde r th e Childre n an d Youn g Person s Act . Car e proceed -
ings, chil d abus e an d th e like , thoug h eminentl y famil y matters , fal l 
outside o f it s scope , thoug h th e handlin g o f suc h matter s migh t wel l 
benefit fro m th e counsellin g service s o f th e Famil y Court . I t has bee n 
announced tha t th e inclusio n o f thes e matter s i n th e jurisdictio n o f 
the Famil y Cour t wil l b e considere d a t a  futur e time . 

The reactio n t o th e introductio n o f Famil y Courts , by lawyer s 
and judge s a s wel l a s b y th e public , ha s bee n positive . I t ha s bee n 
welcomed a s a  necessary an d integra l par t o f th e large-scal e refor m o f 
family la w tha t ha s bee n takin g plac e ove r th e las t eigh t years . 

Some Observation s 

It i s noteworthy tha t whil e th e streamlinin g o f th e la w an d 
procedures relatin g t o th e dissolutio n o f marriag e ha s resulte d i n som e 
increase i n th e numbe r o f dissolutions , thi s ha s bee n les s tha n thos e 
opposing "easier " divorc e migh t hav e expected* . I t i s clea r tha t th e les s 
stressful join t applicatio n procedur e i s welcomed. Nearl y a  thir d o f th e 
dissolutions ordere d sinc e th e chang e i n th e la w hav e bee n th e resul t o f 
joint applications . I t would see m likel y tha t afte r thi s firs t surge , 
the number s o f application s will , a s i n th e pas t afte r eac h chang e i n 
legislation, fal l bac k t o lowe r levels , somewher e aroun d si x t o 
seven thousan d a  year . 
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Notes o n th e chapte r o n Ne w Zealan d 

Acknowledgement i s made o f th e ver y considerabl e assistanc e o f th e 
Department o f Justice , Ne w Zealand . Mos t o f th e materia l o n whic h 
this chapte r i s base d wa s supplie d b y them . 

Statistics wer e take n from : 
1981 Censu s o f Populatio n an d Dwellings , Household s an d Families , 
Information Release , Jul y 1983 . 

World Table s fro m th e Worl d Ban k Secon d Editio n 1980 . 

Use was als o mad e o f paper s presente d t o th e Ne w Zealan d Demographi c 
Society an d appearin g i n Populatio n Revie w i n 1981 , 198 2 an d 1983 . 

Of th e sociologica l materia l consulted , particula r us e wa s mad e o f 
the followin g : 

The Ne w Zealan d Famil y an d Socia l Change : A  Tren d Analysi s M.G . Vosburgh , 
Occ. Paper s i n Sociolog y an d Socia l Welfar e N o 1  Vi . Universit y o f 
Wellington 1978 . 

Urban Wome n Revise d 1981 . 

The Economi c Life-Cycl e o f th e Moder n Ne w Zealan d Famil y B . Easton , 
Australia an d Ne w Zealan d Journa l o f Sociolog y Vol . 1 3 No. 1 . 

The followin g provide d usefu l material : 

The Socia l Developmen t Counci l Paper s 

The Welfar e State ? Socia l Polic y i n th e 1980' s N.Z . Planning Counci l 

Pamphlets o n Famil y La w an d Relate d Issue s i n th e Famil y La w Serie s 
issued b y th e Departmen t o f Justice , Wellington . 

Living Togethe r Ne w Zealan d La w Societ y Mar y 1982 . 

The pape r o n Ne w Zealan d Famil y La w -  Department o f Justic e 

Legislation referre d t o i n th e text ; 

Adoption Ac t 195 5 
Guardianship Ac t 196 8 amende d 198 0 
Status o f Childre n Ac t 196 9 
Equal Pa y Ac t 197 2 
Children an d Youn g Person s Ac t 197 4 
Matrimonial Propert y Ac t 197 6 
Human Right s Commissio n Ac t 197 7 
Family Proceeding s Ac t 198 0 
Family Cour t Ac t 198 0 
Domestic Protectio n Ac t 198 2 
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ENGLAND 

Introduction 

The ecclesiastica l origi n o f Englis h famil y la w i s stil l discernible , 
most noticeabl y i n th e pac e an d natur e o f it s reform . Th e la w whic h th e 
settlers, colonist s an d administrator s too k wit h the m aroun d th e worl d wa s 
based upo n th e Anglica n Church' s conceptio n o f acceptabl e famil y formatio n 
and functioning . I n th e previou s chapters , examples o f th e wa y som e 
Commonwealth countrie s hav e modifie d an d altere d thi s la w t o sui t thei r 
own need s ha s bee n described . Suc h chang e ha s usuall y followe d th e 
achievement o f independenc e an d a  growing awarenes s o f thei r ow n distinct -
ness. Th e pac e o f chang e ha s gathere d momentu m durin g th e las t tw o 
decades. Bearin g thes e circumstance s i n mind, i t i s not surprisin g tha t 
reform ha s take n plac e mor e slowl y i n Englan d tha n elsewhere . 

Much ha s bee n writte n abou t th e famil y i n England durin g th e las t 
fifty years . Generally , th e literatur e fall s int o tw o categorie s -  on e 
arising fro m th e concer n fel t abou t th e inequitie s i n th e treatmen t o f 
individual famil y member s unde r th e law , particularly i f ther e wa s conflic t 
between them , an d th e secon d reportin g th e result s o f th e investigation s o f 
various aspect s o f famil y lif e an d functionin g b y socia l scientist s i n a 
variety o f disciplines . O f th e two , th e latte r ha s ha d th e greate r effect . 
Research finding s wer e instrumenta l i n creatin g th e socia l theor y o n whic h 
the Beveridg e Repor t wa s based , an d helpe d t o la y th e foundatio n o f th e 
welfare state . 

The familie s tha t tend to com e int o publi c notic e ar e thos e wit h 
problems. Th e operatio n o f th e welfar e stat e ha s th e effec t o f bot h 
heightening th e perceptio n o f problem s an d o f apparentl y increasin g th e 
numbers o f familie s wit h problems . Perhap s th e publi c perceptio n o f th e 
growth o f proble m familie s ma y b e i n par t du e t o a n attitud e expresse d 
by th e Workin g Part y o n Marriage Guidanc e (Marriag e Matter s p.23) : "Ther e 
seems t o b e a t th e hear t o f th e highl y develope d welfar e stat e a n unrea l 
assumption tha t solution s exis t t o al l th e problem s o f life... " Thi s 
problem-oriented vie w o f th e famil y i n England i s a  distorting one . A 
better perspectiv e o f th e wa y familie s functio n ca n b e gaine d fro m th e 
statistics publishe d i n Socia l Trends . (HMS O 1981) . 

The Famil y i n Englan d 

Demographic change s i n th e populatio n hav e noticeabl y affecte d 
marriage patterns . A t th e age s belo w thos e affecte d b y th e Secon d Worl d 
War, ther e i s a surplu s o f men ove r wome n -  a change i n th e rati o whic h 
has al l bu t eliminate d th e spinster s wh o wer e suc h a  featur e i n th e live s 
of families . Th e resul t i s tha t b y th e ag e o f fift y ove r 90 % of both me n 
and women wil l be , or will hav e bee n married . A t presen t counting , thos e 
who ar e divorce d an d no t remarrie d ar e unde r 5%  of th e population . Th e 
great majorit y o f childre n wil l gro w t o adulthoo d wit h thei r natura l 
parents. Longe r expectatio n o f lif e ha s helpe d t o chang e attitude s 
towards divorc e an d remarriage an d th e growin g numbe r o f wome n 
employed outsid e th e hom e ha s necessaril y affecte d attitude s t o famil y 
functioning. 

The famil y wa s define d i n th e Fine r Repor t o n One-Paren t Familie s 
p.62) a s "a n institutio n whic h regulate s sexua l relations , provide s fo r th e 
rearing an d socialisatio n o f th e youn g an d secure s th e transmissio n o f 
property." Al l thes e function s hav e characterise d th e famil y ove r time , 
but th e definitio n doe s no t giv e an y indicatio n o f th e differin g emphase s 
that hav e bee n give n t o thos e function s a t differen t times , no o f th e 
changing demand s tha t bot h famil y member s an d societ y hav e mad e upo n th e 
institution. Th e Wester n mode l o f marriage ha s change d greatl y durin g 
the las t century . Th e emphasi s ha s move d fro m th e procreatio n an d rearin g 
of childre n an d th e transmissio n o f propert y t o th e importanc e o f th e 
conjugal relationship . Thi s i s i n tur n beginnin g t o giv e wa y th e vie w tha t 
"personal developmen t an d satisfactio n ar e cor e value s underlyin g th e 
contemporary expectatio n o f marriage" (Marriag e Matter s p.21 ) I t woul d 
seem t o follo w fro m thi s that , a s th e Fine r Repor t remarks : "Today , 
indissoluble marriag e i s not compatibl e wit h prevalen t notion s o f marrie d 
love an d th e righ t t o persona l happiness. " 

This doe s not , however, mean , tha t th e pursui t o f suc h persona l 
happiness an d fulfilmen t wil l reduce , fo r th e majorit y o f couples , th e 
importance o f having children . A  repor t o f a  stud y o f Childlessnes s an d 
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Marital Instabilit y b y Coli n Gibso n (Journa l o f Biosocia l Science s vol.1 2 
no. 2  pp.121-32) confirm s th e finding s o f othe r researcher s tha t havin g a 
family remain s a  featur e o f ordinar y marrie d life . Failur e t o hav e 
children i s often regarde d a s inhibitin g t o bot h persona l developmen t an d 
fulfilment. 

Patterns o f fertilit y an d th e siz e o f th e averag e famil y have changed 
over th e las t hundre d years . Typicall y now , a  couple wil l hav e tw o childre n 
rather tha n th e fiv e o r mor e o f a  century earlier . Chil d bearin g an d 
the car e o f smal l childre n wil l b e compresse d int o relativel y fe w year s 
and thi s ha s resulte d i n change s bot h i n th e employmen t pattern s o f 
married woman , an d th e timin g o f chil d bearing . Th e bette r educatio n o f 
women durin g thi s perio d ha s increase d thei r chance s fo r employmen t outsid e 
the hom e an d change d thei r attitude s t o working . Bu t th e greate r equalit y 
of acces s t o employmen t an d promotio n wit h tha t enjoye d b y me n whic h migh t 
have bee n expecte d fro m thes e development s ha s faile d t o materialise fully . 
The nea r universalit y o f marriag e note d abov e ha s cause d man y t o withdra w 
from employmen t fo r varyin g period s o f time , a s ha s th e nee d t o giv e car e 
to th e elderly . Risin g economi c an d educationa l standard s throughou t th e 
population have mean t that domesti c hel p ha s largel y disappeare d an d al l 
the domesti c an d carin g function , onc e share d wit h unmarrie d relative s an d 
paid help , becam e th e responsibilit y o f th e marrie d woman . Som e suc h 
movement a s th e on e fo r women' s liberatio n wa s boun d i n tim e t o emerge . 
That me n shoul d shar e th e carin g an d rearin g function s i n th e famil y i s 
only no w beginnin g t o be accepted . 

The pos t 194 5 emergenc e o f th e welfare stat e an d th e popularisatio n 
of th e socia l science s ha s ha d a  good dea l o f influenc e i n definin g fo r 
the communit y wha t ar e acceptabl e standard s o f carin g an d rearin g withi n 
the family . Th e casewor k agencie s prove d th e perfec t vehicl e fo r securin g 
public acceptanc e o f th e ofte n speculativ e an d frequentl y contradictor y 
findings o f th e socia l scientists . Th e statutoril y define d famil y i s th e 
basis fo r th e wor k o f th e benefit-givin g agencie s an d muc h confusio n ha s 
been cause d b y th e lac k o f fi t betwee n thi s an d th e wa y man y familie s 
function. 

At presen t thre e matter s see m t o dominat e discussio n abou t th e wa y 
families d o o r shoul d function . Thes e ar e th e effec t o f a  mother workin g 
outside th e home , th e growin g resor t t o divorc e an d th e increasin g nee d fo r 
the car e o f th e elderly . 

In his pape r fo r th e Stud y Commissio n o n th e Famil y o n "Famil y Income s 
Since th e War" , Piachau d looke d a t th e contributio n o f marrie d women . H e 
concluded tha t (p.13 ) "Th e mos t importan t singl e chang e i n th e economi c 
circumstances o f familie s sinc e th e wa r ha s no t bee n an y chang e i n benefit s 
for children , bu t rathe r th e growt h o f th e two-earne r family. " H e point s 
out tha t th e numbe r o f economicall y activ e marrie d wome n ha s grow n fro m 
26% i n 195 1 t o 62 % in 1979 . Th e growt h ha s bee n mor e rapi d amongs t wome n 
with dependen t childre n bu t mos t o f thes e wor k part-time , fittin g wor k 
in with thei r domesti c responsibilities . Th e makin g o f practica l 
arrangements fo r th e car e o f th e young , an d increasingly , o f th e old , 
is often a  limitin g consideratio n o n th e abilit y o f wome n t o tak e 
available work . Variou s vie w point s hav e fuelle d a  contentious publi c 
debate o n th e matter . On e o f th e relate d issue s tha t tend s no t t o b e 
publicly discusse d i s th e effec t o f th e realisatio n b y mos t wome n tha t 
being economicall y dependen t make s the m exceedingl y vulnerabl e shoul d 
their marriage s brea k down . Sinc e i t appear s t o be conventiona l wisdo m 
that growt h i n th e numbe r o f marriage s breakin g dow n i s inevitable , th e 
incentive t o fin d som e employmen t outsid e th e hom e i s increased , thoug h 
this ma y no t b e acknowledged . Wha t i s obviou s i s tha t employemen t make s 
choices possibl e fo r man y wome n wh o withou t i t coul d onl y reac t t o th e 
choices mad e b y othe r famil y members . 

The researc h don e fo r an d summarise d i n th e Fine r Repor t provide s 
the best an d mos t comprehensiv e vie w o f th e wa y familie s functio n i n 
these times . I t point s ou t tha t no t onl y hav e expectation s abou t wha t 
is personall y achievabl e withi n marriag e changed , bu t tha t som e degre e o f 
breakdown ha s alway s bee n anticipate d an d provide d for . I n th e vie w o f 
the committee , th e stabilit y o f th e institutio n require s tha t a  secon d 
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chance a t succes s withi n i t be provide d fo r peopl e wh o faile d a t thei r 
first try . Ther e follow s a  statemen t whic h coul d usefull y b e born e i n 
mind whe n assessin g th e evidenc e o f marita l breakdown . Afte r referrin g 
to th e near-universalit y o f marriag e fo r me n an d women i n thes e time s i t 
goes o n "...give n wha t i s know n abou t suc h factor s a s th e distributio n o f 
homosexuality an d chroni c ill-health , psychologica l a s wel l a s physical , 
among th e populatio n a t large , i t i s obviou s tha t th e presen t popularit y 
of marriage mus t b e drawin g int o th e institutio n larg e number s wh o lac k 
any eviden t vocatio n fro m it . Fro m thi s poin t o f view , a  very hig h 
marriage rat e wil l lea d t o a  disproportionately hig h rat e o f breakdown. " 
(p.25) 

Pertinent t o th e consideratio n o f th e incidenc e o f marital breakdow n 
are tw o inter-relate d matters . Th e firs t i s one o f th e majo r trend s i n 
marriage note d i n Familie s i n Focu s (p.15 ) -  th e declin e i n age o f marriag e 
during th e las t century . Th e othe r i s noted i n th e statemen t i n Marriag e 
Matters (p.28 ) tha t "Man y youn g peopl e vie w marriag e a s a  goal i n itself , 
a manner o f gainin g statu s o r a n escap e fro m family , withou t recognisin g 
the qualit y o f th e relationship. " I n hi s surve y o f Marriag e i n Britai n 
1945-80, Domitia n point s ou t tha t sinc e th e Secon d Worl d Wa r ther e ha s bee n 
an averag e annua l increas e o f somewher e betwee n fiv e t o te n thousan d 
divorces. I n 198 2 ther e wer e 145,000 . I n lookin g a t th e distributio n 
in th e marriag e cycle , he note d tha t i t was a  "phenomeno n o f th e earl y 
years o f marriage", thoug h i t di d continu e throughou t th e cycle . Th e tw o 
peaks o f divorc e ar e i n th e firs t fou r year s o f marriag e an d afte r twent y 
years. 

Divorce i s of cours e no t th e onl y evidenc e o f marita l breakdown . 
The matrimonia l jurisdictio n exercise d b y th e magistrates provide s a s 
important a n indicator . Th e Fine r Repor t (pp.42-3 ) documente d th e ver y 
considerable increas e i n th e matrimonia l order s issue d i n maintenance an d 
guardianship proceeding s i n th e magistrates ' court s fro m th e beginnin g o f 
the century . I t was estimate d tha t abou t hal f o f th e wive s wh o wer e give n 
these order s wen t o n t o become eithe r petitioner s o r respondent s i n th e 
divorce courts . Th e othe r hal f coul d reasonabl y b e take n t o includ e a 
number o f marriage s tha t ha d broke n down . I t i s interestin g i n th e ligh t 
of thi s t o observ e tha t evidenc e give n b y th e Magistrates ' Associatio n t o 
the consultativ e committe e whic h reporte d i n Marriage Matter s include d 
the informatio n tha t i n 197 6 thei r court s ha d deal t wit h ove r twelv e 
thousand application s fo r matrimonial orders , and tha t thi s represente d a 
reduction i n th e numbe r o f case s hear d sinc e th e figure s availabl e t o th e 
Finer Committe e whic h stoo d a t aroun d thirt y thre e thousan d pe r year . 
It suggest s tha t som e o f th e ris e i n th e divorc e figure s ma y wel l resul t 
from peopl e by-passin g th e magistrates ' court s whic h ca n onl y offe r 
interim remedies , an d goin g straigh t fo r divorce . Thi s speculatio n wil l 
be looke d a t agai n whe n considerin g th e differen t policie s towar d marita l 
breakdown expresse d i n th e legislatio n administere d b y th e magistrates ' 
courts an d th e superio r courts . Th e poin t ha s ofte n bee n mad e tha t th e 
cases tha t com e t o cour t d o no t represen t th e tota l o f al l th e marriage s 
that hav e broke n down . Th e tru e exten t o f marriag e breakdow n ha s neve r 
been known , s o a  reliabl e compariso n wit h th e pas t canno t b e made . Wha t 
is certain i s tha t th e change d publi c attitud e t o divorc e ha s mad e i t mor e 
acceptable a s a  way t o en d a  marriage. Th e increas e i n dovorc e afte r 
twenty year s o f marriag e ma y b e i n par t du e t o th e expectatio n o f a  health y 
active lif e lastin g int o th e seventies . Th e decisio n t o en d a  marriag e 
that ha s becom e unsatisfactor y afte r twent y year s ma y b e spurre d b y th e 
thought tha t on e coul d tr y agai n wit h th e possibilit y o f anothe r twent y 
or mor e year s wit h a  different partner . 

Longer expectatio n o f lif e ha s a  more obviou s effec t o n famil y 
functioning wher e th e car e o f elderl y parent s an d othe r relative s i s 
involved. Crisi s o r Challeng e (p.10 ) document s th e increas e i n th e 
numbers o f th e elderly , -  especially grea t i n thos e ove r seventy-fiv e -
in Britain an d th e implication s fo r th e provisio n o f car e tha t aris e fro m 
this. I n 190 1 on e perso n i n ever y twent y wa s age d ove r sixty-five . B y 
1981 thi s ha d rise n t o on e perso n i n seven . Thos e age d ove r seventy-fiv e 
are no w on e i n eightee n person s i n th e population , an d th e demographi c 
trends indicat e tha t thi s figur e wil l ris e durin g th e remainin g year s o f 
this century . (p.14 ) Th e stud y note d tha t despit e th e vas t increas e i n 
the numbers , th e proportio n o f elderl y peopl e i n institution s remain s 
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about the same at it was eighty years ago, at around five per cent. The 
figures on household composition in Social Trends show that many elderly 
people, rising to forty per cent of those over seventy, live alone. Most 
of the rest live with family members, usually daughters and their families. 
Many of those living alone depend for help in household tasks and personal 
care on members of their families. 

The care of the elderly is not evenly divided among family members. 
A recent study of carers done for the Equal Opportunities Commission 
suggested that about three-quarters of those caring for elderly, dependent 
persons were women. An indication of the extent of the burden of care on 
women has been revealed by a study done on the Home Help Service in England 
and Wales in 1967. It was estimated that between the ages of thirty-five 
and sixty-four, roughly half the number of housewives could expect to be 
giving help to an elderly or infirm person. A more recent small study, 
quoted in Crisis or Challenge (p.75) showed that at any given time in 
these days there were more people involved in caring for handicapped and 

elderly dependents than there were mothers with children under sixteen. 
The difference between the care required by children and by the old should 
also be borne in mind. The physical care needed by children grows less as 
they grow older. The reverse is true of the care of the elderly, and this 
can go on for much longer. Intensive care giving is always a source of 
stress in family life, and it may be particularly so when the woman accustomed 
to earning has' to give this up in order to give care. It is conceivable that 
the need to provide care for elderly relatives may well become a factor of 
some importance in the later years or marriage. 

The three developments noted above have all to be accommodated in 
the way families function. One important influence in the way these 
adjustments are made is the view of the social services about what 
constitutes good, or at least acceptable, family functioning. For example, 
in its role as defender of the rights of children, its officers make 
judgments about the adequacy or otherwise of parents, often at what may be 
a time of particular difficulty in the family. These judgments are usually 
very difficult to overturn subsequently. The confidence of parents in the 
disciplining of their children has sometimes been undermined through 
dissapproval of their methods, though little effort seems to be made to 
help find other ways of teaching children to behave responsibly within 
the family and outside it. The possibility of being entitled to welfare 
benefits at sixteen may well, with hindsight prove to have done more harm 
than good. It certainly has become a factor to be taken into account 
because of the influence it can exercise in determining the lifestyles of 
some teenagers. The supplementary benefit rules which disentitle both 
married and cohabiting women from claiming, regardless of their 
circumstances, have caused much dissatisfaction. While it is accepted 
that there must be rules for the claiming of benefits, to the extent that 
some families in need do not fit the prototype statutory family, there is 
pressure on them to change and conform. 

There has been increasing public acceptance of cohabitation before 
marriage as well as without marriage. There is no evidence available 
about the degree of stability that such unions are likely to have. There 
seems to be little doubt, however, that they, along with the rise in 
divorces, have contributed to the noticeable growth of one-parent families. 
The economic welfare of families formed in this way has attracted much 
public concern, and perhaps the best piece of social investigation of the 
seventies - the Finer Report. Basically the problem was then, and remains 
now in spite of various welfare initiatives, the provision of adequate 
economic support. The amount of maintenance that can usually be ordered 
from the liable relative, is low and often remains unpaid. In addition, 
the mother of children born outside marriage can make no legal claim to 
be maintained by her ex-partner. The failure of cohabitation may leave 
more serious consequences than the failure of marriage. 

During the seventies, the issue of domestic violence and what should 
be the appropriate public response to it attracted much attention. That 
there is a public responsibility to protect children from cruelty has 
long been accepted, and a succession of Acts of Parliament have made it 
possible for them to be removed into the care of statutory authorities. 
Gradually, the approach to this problem has changed to the point that the 
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assumption tha t i t i s possibl e t o preven t abus e i n famil y lif e i s bein g 
widely accepted . Interventio n fo r thi s purpos e i s regarde d a s being desi -
rable i n th e cas e o f children . th e protectio n o f wive s fro m th e violenc e o f 
their husband s o r vic e vers a ha s tende d t o b e treate d a s a n altogethe r diffe -
rent matter , eve n thoug h th e tw o ar e ver y ofte n linked . Th e refuge s fo r 
battered wive s tha t hav e com e int o existenc e durin g th e las t te n years hav e 
revealed somethin g o f th e exten t o f th e proble m an d o f th e nee d t o provid e 
protection. Th e Magistrates ' Court s no w hav e th e powe r t o mak e a  rang e o f 
orders t o protec t spouse s an d childre n o f th e family . I f a  spous e ha s bee n 
injured an d furthe r injur y seem s likely , a  power o f arres t ca n b e attache d t o 
the orde r whic h enable s th e polic e t o ac t i f th e orde r i s broke n o r ther e i s 
suspicion tha t i t will be . However , ther e appear s t o b e som e reluctanc e b y 
both polic e an d court s t o mak e us e o f thi s power . 

Vigorous publi c compaign s b y smal l group s wh o espous e particula r cause s 
have becom e a  featur e o f lif e i n Britai n durin g th e las t decade . On e o f 
these whic h ha s directe d it s forc e a t th e famil y wit h th e ai m o f influencin g 
attitudes b y raisin g guil t level s i s tha t whic h espouse s th e righ t t o life , 
which involve s th e maintenanc e o f lif e a t al l costs . Th e carin g rol e o f th e 
family i s emphasise d a t th e expens e o f everythin g else . Thi s take s t o extreme s 
the shif t i n attitud e i n th e publi c polic y towar d th e famil y tha t ha s bee n note d 
elsewhere. A n experience d socia l worke r writin g fo r th e Stud y Commissio n o n th e 
Family (V . MacLeod, Whos e Child? ) remarke d (p.56) : "I t i s a s thoug h th e rela -
tionship aspect s o f famil y lif e no w tak e secon d plac e t o th e caring/nursin g 
aspects an d th e famil y i s valued fo r it s carin g capacity , rathe r tha n bein g 
seen a s a  grouping o f individual s linke d b y a  network o f relationship s whic h 
locate an d provid e statu s fo r individual s i n a  complex society. " Since , a s 
pointed ou t above , the burde n o f car e fall s o n women, i t look s a s thoug h th e 
battle fo r som e spac e fo r developmen t fo r wome n withi n famil y lif e ma y hav e t o 
be fough t al l ove r again . 

It would b e od d t o write abou t th e famil y i n Englan d an d mak e n o refere -
nce t o class . Ther e i s stil l a  good dea l o f tal k abou t clas s difference s eve n 
though ever y indicato r point s t o a n increasin g blurrin g o f th e line s betwee n 
them. Socia l researcher s see m t o hav e t o mak e mor e an d mor e strenuou s 
attempts t o fin d definition s t o separat e an d locat e them . Thoug h generall y 
of diminishin g importanc e i n predicting famil y functioning , ther e i s one are a 
in which clas s appear s stil l t o be significant . Recen t researc h o n thos e wh o 
resort t o divorc e ha s indicate d tha t a  majority o f thos e i n th e lowe r ag e 
group com e fro m th e workin g clas s (Clas s V  an d V I ) . I t may b e tha t th e 
freedom t o make a  choice whic h ha d bee n denie d thei r parent s b y economi c 
considerations stil l ha s a  certain attraction . 

In general , s o fa r a s th e famil y i n Britain i s concerne d perhap s Nobl e 
(Modern Britain , Structur e an d Chang e p.100 ) sum s u p th e experienc e o f mos t 
people whe n h e says : "Fro m th e individua l poin t o f view....i t migh t b e sai d 
that fo r mos t o f u s th e firs t fiftee n o r twent y year s o f lif e ar e spen t i n a n 
intensifying struggl e t o fre e ourselve s fro m ou r famil y whic h i s usuall y 
achieved b y settin g u p anothe r on e w e wil l spen d th e remainin g year s mor e o r 
less desperatel y tryin g t o maintain. " Th e Britis h attachmen t t o famil y lif e 
is frequentl y note d i n sociolog y texts . Thi s ma y wel l hel p t o accoun t fo r th e 
extent o f re-marriag e amon g divorce d person s whic h ha s show n considerabl e 
increase i n recen t years . Abou t thirty-fou r pe r cen t o f ne w marriage s takin g 
place i n thes e day s involv e a  re-marriag e fo r on e o r bot h o f th e spouse s 
(Families i n Focus p.44 ) 

The revie w o f th e circumstance s o f famil y lif e i n Englan d highlight s th e 
very considerabl e an d rapi d change s tha t hav e affecte d i t durin g thi s century . 
The pac e o f chang e has , i f anything , increase d a s th e centur y move s toward s 
its close . A s individual s ar e affecte d b y change , s o ther e ha s t o be adjustmen t 
in famil y lif e t o accommodat e alteration s i n thei r patter n o f living . Overall , 
family lif e i n Englan d ha s show n itsel f t o hav e remarkabl e strengt h an d fle -
xibility. I t i s i n th e natur e o f th e welfar e stat e tha t muc h attentio n i s 
paid t o th e identificatio n o f problem s an d effort s t o solv e them , an d thi s 
may hav e helpe d t o foste r a  widespread impressio n tha t th e famil y i s unde r 
threat an d foundering . "Looke d a t objectively , al l th e indicator s poin t t o 
remarkable continuin g i n England o f th e famil y uni t base d o n marriage , wit h 
children wh o gro w u p t o adulthoo d wit h thei r natur e parents , and i n which th e 
handicapped receiv e care" . Bu t i t would b e wron g t o assum e tha t th e batter y o f 
voices aimin g thei r particula r viewpoint s a t th e famil y wil l gro w an y less , an d 
that ther e wil l no t b e peopl e mad e confuse d an d uncertai n b y them . Nobl e sum s 
up th e stat e o f thing s i n thi s way : "Disintereste d observatio n o r a n examinatio n 
of what evidenc e i s available.. . shoul d convince... . tha t a  clearly articulate d 
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and self-consisten t se t o f belief s i s somethin g o f a  rarity " (i n Britain) . 
(Trevor Nobl e Moder n Britain : Structur e an d Chang e p.217 ) 

Implications fo r th e la w an d th e court s 

The abov e brie f revie w o f th e formatio n an d functionin g o f famil y lif e 
in England suggest s tha t ther e ar e certai n matter s i n which ther e wil l b e 
increasing resor t t o th e court s an d concernin g whic h ther e wil l b e change s 
in th e law . Ther e i s som e evidence t o indicat e tha t a  plateau i n th e 
applications fo r divorc e ma y shortl y b e reached . Thi s i s no t likel y t o 
apply t o divorce-relate d matter s comin g befor e th e courts . Th e divisio n 
of matrimonial propert y an d th e ofte n relate d financia l provision s fo r 
maintenance hav e become , i n changin g economi c an d socia l conditions , 
exceedingly contentiou s matters . Ne w legislatio n aime d a t achievin g a s great ' 
a measur e o f justic e a s possibl e fo r al l partie s affecte d withi n th e 
limits o f th e asset s an d opportunitie s fo r employmen t availabl e i s bein g 
actively canvassed . I t i s unlikely tha t a n eas y o r earl y solutio n ca n b e 
reached, give n th e conflictin g right s an d obligation s tha t mus t b e balance d 
in achievin g a  fai r result . Bot h a n appropriat e polic e an d a  better wa y o f 
adjudicating dispute s need s t o b e found . Unti l thi s happens , recours e t o 
the court s i n thes e matter s i s likel y t o grow . 

There i s considerabl e discontent , too , with th e wa y i n which custod y 
matters ar e handled . Thi s i s not confine d t o thos e arisin g fro m divorc e 
proceedings. Custod y order s mad e i n conjunctio n wit h othe r matrimonia l 
orders an d i n affiliatio n proceeding s ar e no w mor e likel y t o b e disputed . 
Fathers ar e beginnin g t o tak e a  fa r mor e activ e interes t i n a t leas t 
sharing th e custod y o f thei r childre n an d i t appear s tha t thi s i s a  chang e 
in attitud e tha t wil l becom e mor e widespread . Custod y battle s ar e no t onl y 
between parents . Increasingl y parent s ma y fin d themselve s i n conflic t wit h 
local authoritie s ove r th e custod y o f thei r children . Th e number s o f 
children bein g take n i n under car e an d protectio n order s i s growing . 
Parental rights , even o f thos e parent s wh o voluntaril y place d thei r 
children i n care, have bee n sharpl y curtaile d b y th e Childre n Ac t 197 5 an d 
the provisio n o f th e Chil d Car e Ac t 1980 . The y ma y b e aske d t o pa y fo r th e 
misdemeanours o f thei r children , bu t hav e n o righ t t o b e hear d eithe r 
administratively o r i n cour t whe n decision s abou t th e futur e o f thei r 
children i n car e ar e bein g taken . The y ma y no t eve n b e informed . I t i s 
probably saf e t o predic t tha t challenge s b y parent s wil l gro w i n number , 
and tha t court s wil l b e increasingl y involve d i n thei r effort s t o reasser t 
their rights , not onl y her e bu t i n othe r field s suc h a s education . 

There wil l b e som e pressur e o n th e polic e an d o n th e court s t o 
clarify thei r attitud e t o th e victim s o f domesti c violence . Alread y th e 
courts hav e s o interprete d th e la w tha t protectio n offere d t o marrie d 
spouses an d childre n ha s bee n extende d t o thos e wh o cohabi t withou t 
marriage. Voice s o n an d of f th e Benc h hav e bee n hear d t o pu t forwar d th e 
proposition th a famil y matter s shoul d b e similarl y handle d befor e th e court s 
regardless o f whether th e famil y wa s base d o n marriag e o r cohabitation . 
But ther e i s no rea l sig n tha t th e lega l distinctio n whic h remai n wil l b e 
easily discarde d whateve r th e disadvantage s fo r thos e wh o hav e chose n no t 
to marry an d thei r children . 

The Presen t Stat e o f Famil y La w 

The year s sinc e th e Secon d Worl d Wa r hav e see n muc h chang e i n bot h th e 
substance an d th e administration o f famil y law . Acces s t o th e divorc e 
courts i s now availabl e throughou t th e countr y an d th e us e o f Divorc e 
Registrars t o handle undefende d divorces , an d th e settlemen t o f financia l 
and custod y matters , where thes e ca n b e agreed , ha s considerabl y improve d 
the abilit y o f th e court s t o mee t th e increasin g demand . 

There hav e bee n change s i n th e la w relatin g t o th e ground s fo r divorc e 
and othe r matrimonia l relief , th e occupatio n o f th e right s i n th e 
matrimonial hom e an d i n othe r asset s acquire d durin g marriage , th e 
determination o f maintenance right s and , protectio n fro m domesti c violence . 
There hav e bee n variou s piece s o f legislatio n intende d t o give effec t t o 
the right s o f childre n an d provid e fo r thei r protection . Th e extensio n o f 
the provisio n o f lega l ai d t o a  wide rang e o f matrimonia l an d famil y 
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matters ha s ha d a  very considerabl e effec t o n th e practic e o f famil y law . 

The change s i n th e ground s o n which a  petition fo r divorc e o r judicia l 
separation coul d b e mad e for m par t o f th e Matrimonia l Cause s Ac t 197 3 (c.18 ) 
which consolidate s a  number o f othe r relate d enactments . Instea d o f th e 
list o f matrimonia l offences , on an y on e o f which a  petition coul d b e grounded , 
the Ac t substitute d th e on e groun d o f irretrievabl e breakdown . However , th e 
ways i n which suc h breakdow n coul d b e show n stil l mad e referenc e t o adultery , 
cruelty an d desertion , i n effec t retainin g th e notio n o f th e matrimonia l 
offence. Th e introductio n o f a n alternativ e requiremen t o f showin g tha t "th e 
respondent ha s behave d i n suc h a  way tha t th e petitione r canno t reasonabl y b e 
expected t o liv e with " him o r her , has i n effec t create d a  new matrimonia l 
offence. Onl y th e separatio n requirements , o f tw o year s wit h consen t o r fiv e 
years wher e ther e i s no agreement , see m t o fi t th e ide a o f irretrievabl e break -
down. No t surprisingly , ther e ha s bee n a  good dea l o f dissatisfactio n wit h 
the wa y th e la w ha s worked . It s ai m o f givin g dea d marriage s civilise d 
burial ha s no t reall y worke d i n general . 

After th e change s i n th e la w were mad e ther e wa s a n immediat e jum p i n 
the numbe r o f divorces . Man y o f thes e involve d peopl e wh o having bee n i n a 
matrimonial limb o fo r years too k advantag e o f th e five-yea r separatio n 
clause t o re-orde r thei r lives . Th e numbe r o f divorce s ha s rise n eac h yea r 
since 1971 , at a n averag e o f abou t te n thousan d pe r year t o th e presen t 
rate o f abou t on e hundre d an d fort y thousand . Les s tha n on e pe r cen t o f 
these divorce s ar e conteste d an d i t coul d therefor e b e assume d tha t muc h 
of th e bitternes s an d ange r ha d bee n take n ou t o f th e process . Tha t thi s 
not ofte n s o i n practic e ma y b e explaine d b y th e ground s o n whic h divorce s 
are sought . Th e Judicia l Statistic s o f 198 0 has a  breakdown o f th e ground s 
for petition . Th e larges t numbe r allege d unreasonabl e behaviou r (c.65,000) . 
Adultery wa s nex t ofte n resorte d t o (c.48,000) , an d separation , thoug h no t • 
usually oppose d onl y accounte d fo r fort y thousand . Th e tw o firs t name d 
grounds alleg e th e kin d o f matrimonial behaviou r likel y t o giv e ris e t o 
hurt an d anger , ofte n o n both sides . Al l thos e i n an y wa y involve d i n 
dealing wit h thes e matrimonia l disputes , whether a s lawyer , judge , socia l 
worker o r counsellow , agre e tha t change s i n th e la w ar e neede d t o eliminat e 
unnecessary element s o f conflic t an d giv e rea l meanin g t o th e concep t o f 
irretrievable breakdown . 

The publi c debat e ha s mad e i t clea r tha t ther e ar e man y 
different view s o n th e matter . Som e group s an d persons , alarmed b y th e 
steadily increasin g number s o f divorce s woul d lik e t o se e restraint s 
placed o n th e righ t t o petition . Som e hav e fel t tha t makin g marriag e an d 
family counsellin g mor e readil y availabl e migh t hel p i n promoting bot h 
reconciliation, o r conciliatio n wher e tha t i s not possible . Th e La w 
Society, man y o f whose member s hav e a  great dea l o f experienc e i n th e 
practice o f famil y law , have pu t forwar d a  well-argued proposa l fo r makin g 
irretrievable breakdow n th e sol e groun d fo r divorc e an d basin g thi s o n 
evidence o f on e year' s separation . The y woul d place , i n th e cas e o f ne w 
marriages, a  limitatio n o n th e righ t t o appl y fo r a  divorce. Thi s shoul d 
not b e possibl e withi n tw o year s o f marriag e unles s ther e hav e bee n 
consultations wit h a  marriage counsellin g organisatio n o r ther e ar e specia l 
circumstances. Ther e doe s no t see m t o b e an y clea r publi c consensu s o n th e 
matter an d i t seem s unlikel y tha t ther e wil l b e an y chang e i n th e nea r 
future. 

Since th e lat e sixtie s ther e ha s bee n a  good dea l o f chang e i n th e la w 
relating t o matrimonia l property . Thi s ha s falle n int o tw o parts , th e 
occupation o f th e matrimonia l hom e an d th e adjustmen t o f propert y right s 
between th e partie s t o a  divorce, judicia l separatio n o r nullit y suit , 
and th e matte r o f maintenanc e whic h i s frequentl y considere d alon g wit h 
this. I t seem s od d tha t th e tw o matter s shoul d no t hav e bee n brough t 
together i n th e Matrimonia l Cause s Ac t 1973 , since occupatio n o f th e 
matrimonial hom e i s ofte n take n int o accoun t whe n adjustin g propert y right s 
and fixin g maintenance . Also , both reflec t th e sam e significan t chang e i n 
policy. I t i s no w accepte d tha t a  wife ha s a n interes t i n th e matrimonia l 
home whic h th e la w wil l protec t eve n thoug h sh e ha s n o lega l righ t o f 
ownership no r ha s mad e an y contributio n t o it s acquisitio n othe r tha n b y 
her work withi n th e hom e i n th e car e o f th e famil y an d i n it s upkeep. Th e 
situation woul d o f cours e b e reverse d i f i t were th e husban d a t home, bu t 
in th e vas t majorit y o f case s i t i s th e wif e whos e interest s ar e protected . 
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The mos t hotl y conteste d matrimonia l matter s ten d t o b e thos e associate d 
with propert y adjustmen t betwee n th e partie s an d maintenance . Sinc e th e 
fifties, owne r occupatio n o f house s ha s steadil y increased . Toda y mor e tha n 
half th e numbe r o f house-hold s fal l int o thi s category . Th e othe r larg e categor y 
consists o f thos e wh o ren t fro m loca l authorities . Fo r man y wh o divorc e 
the matrimonia l hom e i s thei r on e substantia l asset . Whe n propert y 
adjustments hav e t o b e mad e betwee n th e parties , th e matrimonia l hom e 
necessarily play s a  larg e par t i n th e calculations . Th e la w whic h 
recognises th e righ t o f a  non-owning spous e t o occup y th e matrimonia l 
home onl y applie s durin g th e subsistenc e o f th e marriage . A n orde r 
allowing occupatio n wil l no t appl y afte r divorce , unless th e cour t ha s 
previously bee n requeste d an d ha s extende d th e occupatio n beyon d thi s date . 
Where th e hous e i s th e onl y substantia l propert y asset , occupatio n ha s t o 
be deal t wit h separatel y fro m th e divisio n o f famil y asset s betwee n th e 
parties. Normally , wher e ther e ar e dependen t children , occupatio n wil l 
be assigne d t o th e spous e wit h custody , wit h som e adjustmen t t o th e 
amount o f maintenance t o b e paid . 

When th e court' s powe r o f adjustmen t wa s limite d t o transfer s betwee n 
the partie s o r settlemen t o f th e right s o f on e fo r th e benefi t o f th e othe r 
or o f th e children , an y rea l divisio n wa s likel y t o b e postpone d unti l th e 
children wer e n o longe r dependen t o r ther e wa s mone y availabl e t o bu y ou t 
the shar e o f th e non-occupyin g party . Sinc e 1981 , the court s hav e ha d 
the powe r t o orde r th e sal e o f propert y whe n makin g a n orde r unde r th e 
Matrimonial Cause s Act . I n man y cases , thi s no w mean s tha t asset s ca n b e 
divided withou t postponement , throug h th e sal e o f th e matrimonia l home . 
This cours e i s not withou t it s difficultie s fo r th e partie s i f the y hav e 
been legall y aided . Th e matrimonia l hom e i s subjec t t o a  statutor y charg e 
for lega l ai d cost s whic h becom e payabl e i f th e hous e i s sold . Wit h 
assets reduce d i n thi s way , resettlemen t i n a  new hom e ca n b e mad e mor e 
difficult. A n orde r fo r sal e may , however , hav e th e meri t o f achievin g 
something lik e th e muc h desire d clea n brea k betwee n th e parties . 

There ha s bee n muc h discussio n abou t wha t a  wife's shar e o f th e asset s 
should b e o n th e breaku p o f a  marriage, ho w muc h maintenanc e sh e shoul d b e 
entitled t o an d fo r ho w long . Th e Matrimonia l Cause s Ac t set s ou t th e 
matters whic h th e cour t shoul d tak e int o accoun t i n th e exercis e o f thei r 
discretion. Conduc t i s t o b e disregarde d unles s i t were s o obviou s an d 
gross wha t i t would b e inequitabl e no t t o tak e i t int o account . T o thi s 
extent th e matrimonia l offenc e i s no longe r important . Muc h mor e attentio n 
is paid t o matter s suc h a s th e ag e o f th e parties , duratio n o f th e marriage , 
their resource s an d earnin g capacity , thei r contribution s t o th e welfar e 
of th e famil y howeve r made , th e financia l needs , obligations an d responsi -
bilities o f eac h a s muc h a s ca n b e foresee n an d th e standar d o f livin g th e 
family ha d enjoyed . Th e cour t i s directe d t o exercis e it s power s s o "a s t o 
place th e parties... . i n th e financia l positio n i n which the y woul d hav e 
been i f th e marriag e ha d no t broke n down " s o fa r a s that , i n al l th e 
circumstances, i s possible. Thi s directio n ha s show n itsel f i n practic e 
to be unworkable . Suc h a  resul t coul d onl y b e achieve d i f th e partie s wer e 
so ric h tha t a  division o f asset s an d award s o f maintenanc e woul d no t 
affect thei r standar d o f living , o r i f both wer e livin g o n supplementar y 
benefit payments . I n an y othe r cas e th e suppor t o f tw o household s 
instead o f on e woul d resul t i n a  lowerin g o f th e standar d o f livin g o f 
at leas t one , i f not both , households . 

Starting fro m th e positio n adopte d b y th e Churc h whe n i t was th e 
arbiter o f matrimonial matters , tha t th e wif e shoul d be , i f of goo d 
conduct, entitle d t o one-thir d o f th e incom e the y ha d enjoyed , th e court s 
now generall y accep t tha t a  half shar e i s more equitable . Wher e th e 
parties ar e youn g an d employe d o r employable or wher e th e marriag e ha s onl y 
subsisted fo r a  shor t time , or where ther e ar e circumstance s tha t indicat e 
otherwise, hal f share s o f asset s ma y no t b e ordere d eithe r i f both partie s 
are clearl y abl e t o provid e fo r themselves , o r ma y b e ordere d onl y fo r a 
limited tim e t o allo w fo r on e t o resum e income-earning . Th e presenc e o f 
dependent childre n i s a  facto r o f considerabl e importance , fo r provisio n 
for the m take s precedenc e ove r th e need s o f th e parent s excep t insofa r a s 
the on e i s relate d t o th e other . Decision s a s t o whic h o f the m shoul d 
occupy th e matrimonia l hom e i s a  case i n point. Al l thi s add s weigh t t o 
the argumen t tha t i n th e statutor y directio n t o th e cour t fa r mor e 
emphasis shoul d b e place d o n th e nee d o f th e parties , an d th e ai m o f 

100 



retaining thei r standar d o f livin g abandoned . Thi s approac h migh t hel p 
the cour t i n reachin g a  decisio n o n ho w lon g maintenanc e shoul d continu e 
to be paid . Fo r children , th e rule s ar e clear , but fo r a  wife, i t woul d 
be difficul t t o mak e an y fir m rul e a s circumstance s var y s o much . 

The growin g incidenc e o f th e remarriag e o f divorce d person s ha s len t 
some urgenc y t o th e argument . Divorce d me n an d ex-wive s hav e joine d force s 
to lobb y fo r a  tim e limitatio n t o b e attache d t o maintenance order s an d 
favour provisio n fo r th e "rehabilitation " o f th e ex-wif e i n order tha t sh e 
should becom e self-supporting . Ex-wive s wh o hav e give n u p employmen t o r 
professional career s i n orde r t o atten d t o th e welfar e o f thei r familie s 
are onl y to o keenl y awar e ho w difficul t i t i s t o re-ente r full-tim e 
employment a t anythin g lik e thei r ol d level , or eve n t o fin d employmen t 
at all . Tha t a  secon d wif e shoul d benefi t fro m th e employmen t an d caree r 
opportunities o f he r ex-husban d whic h th e firs t helpe d t o sustai n woul d mak e 
such a  proposal eve n mor e unpalatable . Perhap s somethin g o f th e Nort h 
American approac h t o definin g wha t i s famil y asset s might provid e 
a solution . Fo r example , th e la w i n Ontari o provide s tha t a  wife wh o ha s 
supported he r husban d whil e h e obtaine d a  professional qualificatio n o r 
skill should hav e hi s resultan t earnin g capacit y take n int o accoun t whe n 
assets ar e divide d o r maintenanc e awarded . I n variou s o f th e state s i n 
the US A thi s principl e ha s bee n uphel d i n recen t years . 

A clea n break , howeve r desirable , i s rarel y attaine d whe n ther e ar e 
dependent childre n o f th e marriage . Apar t fro m arrangement s fo r thei r 
maintenance, ther e i s th e matte r o f custod y an d o f acces s fo r th e non -
custodial parent . Ther e i s now greate r understandin g o f th e need s o f 
both childre n an d parent s t o maintai n contac t irrespectiv e o f th e awar d o f 
custody. Th e managemen t o f th e consequence s o f divorc e ha s becom e mor e 
child-centred. Acces s i s usually awarde d unles s ther e i s an y over-ridin g 
reason wh y i t shoul d b e denied , an d join t custod y i s beginning t o b e 
asked fo r an d awarde d wher e th e parent s ca n reac h a  satisfactor y 
agreement abou t it . Wher e n o agreemen t i s reache d ther e i s sometime s a 
good dea l o f disconten t expresse d abou t th e wa y i n which decision s abou t 
which paren t shoul d hav e custod y ar e reached . Thoug h welfar e report s ar e 
sometimes aske d for , an d ar e fo r th e informatio n o f th e cour t only , ther e 
is not muc h indicatio n tha t an y particula r attentio n i s paid t o thei r 
findings. Muc h o f th e researc h tha t ha s bee n don e confirm s th e genera l 
impression tha t whicheve r paren t ha s effectiv e custod y a t th e tim e th e 
decision i s made, will b e awarde d custody . A s grea t emphasi s i s placed o n 
not disturbin g th e childre n unduly , an d ther e i s rarel y tim e o r opportunit y 
for th e spous e wh o ha s lef t t o establis h anothe r suitabl e home , the merit s 
of th e awar d o f custod y apar t fro m provision s fo r th e physica l need s o f th e 
children see m infrequentl y t o be considered . Clearly , i f agreemen t betwee n 
the parent s ca n b e reached , i t will b e bette r fo r al l parties . 

There i s les s likel y t o be agreemen t whe n custod y arise s i n suit s 
under th e Guardianshi p o f Minors Ac t o r a s a  resul t o f matters arisin g i n 
the magistrates ' courts . I n thes e latter , a s i n divorc e an d judicia l 
separation, ther e i s frequentl y a  close connectio n betwee n occupatio n o f 
the matrimonia l hom e an d th e awar d o f custody . Bu t th e resul t o f makin g 
the interest s o f childre n paramoun t an d construin g thi s t o mean preservin g 
their hom e bas e ha s le d t o som e bizarr e results . Th e Time s reporte d i n 
December 198 2 tha t a  mother, an d childre n o f who m sh e ha d custody , havin g 
left th e matrimonia l hom e coul d no t regai n possessio n o f i t a s th e fathe r 
now live d ther e wit h anothe r woma n an d he r children . Becaus e o f th e 
presence o f th e childre n th e cour t lef t th e fathe r i n possessio n eve n 
though ther e wa s evidenc e t o sho w tha t hi s childre n wer e effectivel y 
without a  home. Th e nee d fo r som e legislativ e guideline s seem s indicated . 

Orders made a s a  resul t o f domesti c violenc e unde r th e Domesti c Pro -
ceedings an d Magistrate s Court s Ac t o f 197 8 ma y als o affec t th e occupatio n 
of th e matrimonia l home . Th e offendin g spous e ma y b e exclude d i n orde r t o 
protect th e othe r spous e an d suc h childre n a s ther e ma y be . Th e word s o f 
that Ac t suggeste d tha t th e protectio n wa s limite d t o married persons , 
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but decision s b y th e court s hav e extende d th e protectio n t o cohabitin g 
persons wh o liv e togethe r a s ma n an d wife . Th e protectio n afforde d b y th e 
Act doe s no t howeve r exten d t o ex-spouses . 

The reall y intractabl e proble m i n famil y la w i s th e enforcemen t o f 
maintenance orders . Ther e i s general agreemen t tha t thos e wh o hav e childre n 
or have take n o n th e responsibilit y fo r the m o r fo r a  wife shoul d suppor t 
them an d when the y refus e o r neglect t o d o so , the la w shoul d provid e a 
remedy. - Applications fo r thes e order s for m a  larg e par t o f th e matrimonia l 
work o f th e magistrate s courts . A  goo d dea l o f researc h ha s bee n don e o n 
how suc h order s ar e made , th e involvemen t o f th e court s i n both th e 
collection an d paymen t o f maintenanc e an d th e steps taken t o enforc e 
payment whe n ther e i s default . I n general, thes e studie s sho w tha t thes e 
orders ar e inadequat e t o provid e support , tha t a t an y on e tim e abou t fort y 
per cen t o f th e order s ar e i n arrears , more i n area s o f high unemployment , 
that attachmen t o f earning s i s relativel y unpopula r wit h liabl e person s 
and no t alway s welcome d b y employer s an d tha t imprisonmen t fo r non-paymen t 
has almos t nothin g t o recommen d it . I n many case s wher e th e mean s o f th e 
liable part y are  smal l an d mak e n o rea l contributio n t o th e suppor t o f 
those name d i n th e order , enforcemen t proceeding s woul d see m t o b e point -
less. I n these , a s i n othe r case s wher e maintenanc e i s sought , socia l 
security benefit s provid e th e rea l mean s o f support . A t on e tim e wive s 
used t o be urge d t o tak e proceeding s agains t thei r husbands , i t bein g 
understood tha t thi s woul d hel p thei r clai m fo r benefits . Thi s ha s no w 
been discontinue d bu t wive s ma y stil l assig n thei r award s o f maintenanc e 
to th e Socia l Servic e Departmen t wh o ca n tak e actio n i f ther e i s default , 
which a  wife migh t b e reluctan t o r unable t o do . Unwillingnes s t o pa y 
maintenance is , i t appears , more ofte n directe d agains t spouse s tha n 
against children , an d th e longe r a n orde r last s th e mor e likel y i t i s t o 
fall int o arrears . Th e ne w power s o f th e magistrate s court s t o orde r th e 
payment o f lum p sum s u p t o Fiv e Hundre d Pound s shoul d g o som e wa y t o mee t 
this problem . 

The report s o f som e conciliatio n agencie s provide a  littl e evidenc e 
that wher e maintenanc e i s agreed betwee n th e partie s i t i s likel y t o b e 
paid. Perhap s mor e researc h effor t shoul d g o int o gainin g som e understand -
ing a s t o why peopl e d o no t pa y rathe r than int o way s o f enforcin g payment . 
It may b e that , apar t fro m an y ill-feelin g abou t paying , th e knowledg e tha t 
welfare benefi t wil l provid e fo r basi c need s remove s an y elemen t o f urgenc y 
about makin g payment . 

From a  maintenance poin t o f view , th e paren t o f a  child bor n ou t o f 
wedlock i s i n th e mos t vulnerabl e positio n o f all . Eve n i f th e mothe r 
brings proceeding s unde r th e Affiliatio n Proceeding s Ac t an d th e putativ e 
father i s named, maintenanc e ca n onl y b e awarde d fo r a  child . Thos e wh o 
live togethe r outsid e o f marriag e hav e n o obligation s t o maintai n eac h other . 

Until recentl y th e polic y o f th e la w administere d b y th e magistrate s 
in matrimonial case s wa s ver y ¡different fro m tha t administere d i n th e 
superior courts . S o muc h wa s thi s th e cas e tha t the y coul d b e describe d 
in th e Fine r Report s a s bein g differen t system s o f famil y law . Apar t fro m 
the financia l limit s placed on th e magistrates ' jurisdiction , on e o f th e 
principal difference s la y i n th e wa y i n which conduc t affecte d the relie f 
afforded t o parties . Th e standard s o f conduc t tha t th e la w require d fro m 
women wer e highe r tha n thos e fro m men . A  singl e ac t o f adulter y wa s 
sufficient t o den y a  woman he r clai m t o maintenance, bu t coul d b e ignore d 
if committe d b y a  man. Th e Matrimonia l Cause s Ac t o f 197 3 consolidate d 
the change s i n th e la w relatin g t o divorce , nullity an d judicia l 
separation, an d relate d matters , tha t ha d bee n takin g effec t durin g th e 
sixties an d emphasize d th e gul f betwee n th e wa y famil y matter s wer e handle d 
in th e uppe r an d th e lowe r courts . Recen t change s i n th e la w which hav e 
allowed magistrate s t o use muc h th e sam e criteri a i n considerin g matter s 
such a s claim s t c maintenanc e an d th e amount s tha t shoul d b e awarde d hav e 
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brought the m close r together . This , however , i s unlikely t o las t fo r 
long a s change s i n divorc e la w an d proposal s suc h a s th e co-ownershi p o f 
matrimonial propert y ar e no w bein g activel y canvassed . 

The tw o jurisdiction s diffe r i n that , by an d large , the y dea l wit h 
problems a t differen t stage s i n th e proces s o f famil y breakdown . Problem s 
very ofte n aris e firs t i n ways tha t ca n b e deal t wit h o n a n interi m basi s 
by magistrates . Application s fo r permanen t relie f an d othe r matter s whic h 
may als o involv e consideration s o f lega l statu s ar e deal t wit h i n th e 
High Cour t an d court s an d registrar s havin g jurisdictio n i n matrimonia l 
matters. Th e onl y matte r o f statu s deal t wit h b y magistrate s i s tha t o f 
putative fathe r an d tha t onl y fo r th e purpos e o f th e paymen t o f maintenanc e 
for a  limite d perio d o f time . Bu t custod y matter s fal l withi n th e 
jurisdiction o f both . 

Magistrates usuall y dea l wit h application s whic h as k fo r wha t i s 
essentially interi m relief . Thes e ar e ofte n presen t a s matter s o f urgenc y 
and eas e o f acces s an d spee d i n dealin g wit h the m ar e importan t considera -
tions. Famil y problem s whic h surfac e i n thi s way , unles s the y ar e amon g 
the fe w tha t ar e settle d b y reconciliation , ten d t o b e th e subjec t o f othe r 
court appearances , eithe r befor e magistrate s o r i n othe r courts . Th e wa y 
they ar e handle d o n firs t appearanc e ma y hav e a  crucia l effec t o n th e wa y 
family relationship s subsequentl y develop . I t would see m tha t th e kind o f 
skilled counsellin g an d conciliatio n fo r whic h s o eloquen t a  case ha s bee n 
made i n divorc e an d othe r matrimonia l cause s i s even mor e necessar y i n th e 
magistrates' courts , when ther e ma y b e a  better chanc e o f agreemen t 
between th e partie s bein g reached . I t seem s clea r tha t no t onl y i s 
consistency neede d i n th e la w administere d b y th e variou s level s o f court s 
but i n th e wa y matter s ar e deal t wit h b y them . Th e choic e o f foru m woul d 
then b e dictate d b y th e kin d o f remed y sough t no t b y th e wa y matter s lik e 
one's conduc t woul d b e likel y t o b e deal t with , a t presen t a  relevan t 
consideration. 

Legal Ai d 

There i s general agreemen t tha t th e provisio n o f lega l ai d i n 
matrimonial matter s -  firs t i n th e Hig h Cour t an d the n i n th e magistrates ' 
courts -  has resulte d i n much mor e equitabl e acces s t o th e relief s offere d 
by the courts. Divorce , fo r exampl e i s no longe r availabl e onl y fo r thos e 
who ca n affor d it . Wive s wh o ar e secon d o r non-earner s hav e bee n th e 
biggest grou p t o benefit, bu t ther e ar e a  growing numbe r o f divorc e case s 
in which bot h partie s ar e legall y aided . 

In general, lega l ai d i s availabl e wher e nee d ca n b e show n fo r th e 
services i t provides, eithe r free , or o n th e basi s o f a n assesse d contri -
bution toward s th e cos t i n th e followin g famil y matters : a  defende d 
divorce case , or a n undefended on e o r judicia l separatio n whic h ha s fo r 
some reaso n t o b e hear d i n ope n court ; matters relatin g t o property , 
maintenance o r an y financia l matters , contested custod y o r arrangement s 
for children , hearing s concernin g th e occupatio n o f th e matrimonia l home , 
domestic violenc e an d an y order s arisin g fro m i t an d th e like . Lega l ai d 
is now availabl e t o childre n i n car e a s wel l a s i n offenc e matters . Bu t 
in th e provisio n o f lega l ai d i n care case s parent s ten d t o far e les s 
well tha n childre n whe n the y attemp t t o contes t car e proceeding s initiate d 
by a  Local Authority . 

The Domesti c Proceeding s an d Magistrates ' Court s Ac t o f 197 8 provide d that 
either part y t o a  marriage coul d appl y t o magistrate' s cour t fo r financia l 
provision o n th e followin g ground s (1 ) failur e o f responden t t o provid e 
reasonable maintenanc e fo r spouse , o r (2 ) failure eithe r t o provid e o r 
make reasonabl e contributio n towar d maintenanc e fo r an y chil d o f th e 
family o r (3 ) has behave d i n suc h a  way tha t applican t canno t reasonabl y 
be expecte d t o liv e wit h respondent : o r (4 ) desertion. Adulter y o f wif e 
is no longe r a  defenc e t o a  claim t o maintenance . Als o whe n considerin g 
an orde r fo r financia l provisio n th e magistrat e mus t no w hav e regar d t o 
the following : Th e income , earnin g capacity , financia l obligation s an d 
responsibilities, standar d o f livin g o f th e family , age , health, th e 
contributions whic h eac h part y ha s mad e includin g lookin g afte r th e hous e 
and famil y an d an y othe r circumstance s includin g conduct , which appea r t o 
be relevant . 
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It has bee n pointe d ou t earlie r i n thi s pape r tha t gettin g lega l ai d 
is not withou t it s difficultie s wher e partie s ar e o f moderat e means . Wher e 
the matte r i n contentio n concern s property , an d th e legall y aide d perso n 
has a s a  resul t acquire d ownershi p o r par t ownership , a  statutor y charg e 
attaches. Upo n sal e o f th e property , th e portio n o f th e lega l ai d cost s 
for whic h h e o r sh e ha s bee n assesse d become s payable . Thi s ha s worke d 
particular hardshi p i n thos e divorc e case s wher e th e famil y hom e ha s bee n 
the onl y asse t o f importance . Courts , i n endeavourin g t o achiev e fairnes s 
to both parties , have ofte n directe d tha t th e hom e b e sol d an d a  divisio n 
made s o tha t bot h partie s ar e enable d t o acquir e home s o f thei r own . Tha t 
this- laudable effor t i s sometime s frustrate d b y th e statutor y lega l ai d 
charge tha t attache s t o th e proceed s o f sal e ha s bee n caus e fo r growin g 
comment i n th e court s (Se e Simmon s v  Simmon s C.A . TL R Marc h 2 4 1983) . 
Clearly a  change i n th e la w which woul d exemp t th e proceed s o f th e sal e 
of a  matrimonial hom e unde r a  fixe d limi t woul d see m t o be indicated . 
There woul d see m t o b e a  stron g cas e fo r ceasin g t o appl y th e lega l ai d 
rules fo r civi l matter s t o matrimonia l case s an d developin g othe r rule s 
to cove r these . 

The provisio n o f lega l ai d ha s n o doub t resulte d i n a  considerabl e 
increase i n th e numbe r o f matrimonial case s comin g befor e th e courts . 
Those disturbe d b y th e number s migh t reflec t tha t thi s wa y o f handlin g 
family disagreement s coul d hav e considerabl e benefit s fo r societ y a t large . 
This depend s ver y largel y o n th e wa y decision s ar e reached . Th e importanc e 
of securin g agreemen t betwee n th e partie s whereve r possibl e seem s t o b e 
becoming mor e widel y understood . Nothin g i s gained an d muc h los t i f cour t 
decisions ar e rejecte d an d enforcemen t i s i n practice eithe r impossibl e 
or will worse n th e famil y situation . Sinc e i t i s hardly eve r possibl e 
to seve r contac t betwee n famil y member s permanently , th e benefi t o f 
skilled conciliatio n whe n ther e ar e problem s i s beginnin g t o b e recognised . 

Conciliation 

The cas e fo r th e provisio n o f adequat e conciliatio n service s attache d 
to o r working wit h al l court s tha t dea l wit h famil y matter s seem s 
incontestable. I t i s not b y chanc e tha t variou s experiment s i n concilia -
tion ar e no w bein g undertake n i n variou s part s o f th e country . The y 
differ i n various ways . Eac h tend s t o reflec t th e kind s o f proble m i t 
was se t u p t o dea l wit h an d th e kin d o f worker wh o deliver s th e service . 
Some offe r hel p t o parent s face d wit h problem s ove r custod y o r acces s an d 
who ar e reluctan t t o engag e i n a cour t battl e ove r thei r children . Other s 
may concentrat e o n isolatin g problem s whic h ca n b e settle d b y agreemen t 
and a  fe w addres s th e financia l problem s consequen t o n breakdown . Th e 
services the y offe r ma y includ e marriag e counselling , thoug h fo r man y wh o 
seek thei r service s thi s i s inappropriate . Wha t i s clear i s tha t an y 
useful conciliatio n servic e ha s t o b e prepare d t o offe r a  rang e o f response s 
and o f expertis e t o meet need s a s an d whe n the y arise . 

Though conciliatio n service s wher e the y exis t ar e acknowledge d t o b e 
helpful, ther e seem s t o b e a  general feelin g tha t th e cos t o f providin g 
such a  servic e generall y woul d b e prohibitivel y high . Ye t th e experienc e 
of th e Bristo l Court s Famil y Conciliatio n Servic e suggest s tha t i t migh t 
provide th e bes t possibl e wa y ye t devise d o f meeting tha t hithert o in -
tractable proble m o f ensurin g th e paymen t o f maintenanc e order s wher e th e 
means t o d o s o exist . Th e savin g i n cour t tim e an d priso n spac e woul d g o 
a considerabl e wa y t o meeting th e cost s o f conciliation . Som e magistrates ' 
courts hav e foun d conciliatio n usefu l a s d o a n increasin g numbe r o f lawyer s 
experienced i n famil y practice . 

Perhaps th e mos t impressiv e suppor t fo r th e ide a tha t conciliatio n 
services shoul d becom e a  routin e par t o f th e judicia l handlin g o f famil y 
matters ha s com e fro m th e variou s association s o f lawyer s wh o hav e 
studied th e matter. I t i s the y wh o ar e mos t keenl y awar e ho w th e presen t 
adversarial handlin g o f matter s tha t g o t o cour t ca n exacerbat e famil y 
problems, an d recognis e tha t th e la w doe s no t offe r a  solutio n t o famil y 
problems onl y decision s abou t statu s an d right s an d responsibilitie s i n 
the circumstance s o f th e case s tha t ar e brough t t o court . Judgment s d o als o 
put a  judicial sea l o f approva l o n change s i n publi c attitude s bu t 
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usually lon g after these changes have been generally accepted . 

The failure to act on the calls for the provision of conciliation 
services i s due in part to reluctance by successive governments to give 
any real consideration t o the establishment o f a family court system . 

A Family Court System 

The Finer Report included a vigorous statement of the case for the 
establishment of a system of family courts and also considered some 
aspects of what this would mean in practice. Sinc e the publication of 
that report, many groups have given support to the idea. Th e response 
of government that this would cost a great deal of money and could notbe 
considered i n a time of financial stringenc y has masked an unwillingness 
to tackle the resistance tha t a change in the court systems would be likely 
to meet from those currently i n it, and also to address the problem of how 
the conciliation and judicial services could be brought together in a 
working relationship tha t acknowledged the importance of both. 

There seems to be some hope that resistance t o the idea of a special 
court for family matters may be growing less . Th e split jurisdictio n 
between the county courts and the High Court has meant that litigants in 
matrimonial cases could indulg e in forum shopping i n order to seek an 
advantage for themselves. Th e Lord Chancellor's Department has recently 
issued a consultation paper putting forward the idea of giving the 
jurisdiction i n matrimonial and family matters now enjoyed by both these 
courts to a new family court. Thi s would be a great improvement . Bu t it 
leaves out any consideration of how the jurisdiction exercised by the 
magistrates' courts in family matters could be integrated with it. Sinc e 
there exists much information that many of those who first seek relief in 
the magistrates' courts subsequently appea r as parties i n actions in the 
superior courts, it would seem that such integration would be the next 
logical step if real improvement i n the handling of family matters is to 
be achieved. An y overall consideration of how a family court system should 
be structured, and the kind of administration and procedures that would be 
necessary to make it work, has been inhibited by the practice of consider-
ing each of the elements that should go to make up the whole in isolation. 
Nearly all the elements have been the subject of investigation by a 
commission, but their terms of reference have precluded any such general 
investigation as has been needed. Ther e is no indication that there will 
be any change in this approach at the present time. I t is unlikely that 
anything other than piecemeal approaches, with all the problems inheren t 
in this, will result, in spite of the interest shown by both the public 
and the professions i n the establishment o f a family court system . 

Welfare Benefits and Taxes 

The economic management o f family breakdown has received a great deal 
more attention than the judicial. Tha t this is so is in part due to what 
seems the overriding concern of the welfare state - the matching of benefits 
to problems. Bu t it is also due to the acceptance of the fact that the 
division of property calculations about maintenance and the like offer the 
courts the only really practical way of achieving some fairness in meeting 
the competing claims of family members when there i s breakdown. I t is an 
irony that since these are the ways in which problems can be dealt with, 
these are the terms in which they come to be formulated. Th e most 
contentious arguments that result from family breakdown are most often 
about money and property. 

Child benefits, family incom e supplement, supplementary benefit and 
one parent family allowances are now all part of the financial calculatio n 
of meeting the cost of separation or divorce. Application s for benefit 
and the necessary disclosures of personal circumstances to substantiate 
them can add to the stress caused by family breakdown. An y plans to improve 
the way family breakdown i s dealt with will have to take this into account. 
Pensions are an important part of the economic strategy of the welfare state. 
The entitlement of dependent wives is a matter which the courts now recognise 
should be taken into account i n the financial settlements i n divorce. 
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Any structur e o f a  syste m o f persona l taxatio n ha s t o have a t it s bas e 
a mode l o f th e family , compose d a s i t usually is , of wag e earner s an d 
dependants. Sinc e th e accepte d mode l o f onc e married , wage-earnin g husband , 
wife no t employe d wit h tw o o r thre e dependen t childre n fit s onl y a  minorit y 
of familie s i n thes e days , th e ta x syste m tend s t o wor k i n a  way whic h 
results i n hardship fo r some , ta x loophole s fo r others . Ta x consideration s 
can loo m ver y larg e i n th e timin g o f suc h matter s a s marriage an d divorce , 
in calculating th e amoun t o f maintenanc e payment s an d i n decisions abou t 
matters suc h a s payin g maintenanc e directl y t o a  dependen t child . I t i s 
worth notin g tha t wher e maintenanc e payment s ar e voluntar y -  i.e . no t th e 
subject o f an y orde r an d therefor e unenforceabl e -  the y ar e ignore d fo r 
tax purposes . Thi s probabl y work s agains t thei r usefulnes s a s a  means o f 
reaching a n amicabl e settlemen t i n a  difficul t matte r unles s on e i s ric h 
enough tha t ta x relief s d o no t matter . Th e reaso n fo r thi s i s perhap s 
bureaucratic convenience , bu t i n th e ligh t o f th e know n difficultie s abou t 
enforcing maintenanc e payments , perhap s thi s coul d b e reviewed . 

Taxation rule s discriminat e betwee n thos e wh o ar e marrie d an d thos e wh o 
are not . Whil e thi s ma y wor k t o th e benefi t o f th e parents , i t ma y b e 
otherwise wit h th e children . Childre n bor n ou t o f wedlock d o no t com e 
within th e rul e tha t maintenanc e fro m a  separate d paren t pai d directl y t o 
them doe s no t attrac t tax . 

Clearly th e settlemen t o f money an d propert y problem s forms a larg e par t 
of th e matter s whic h a n effectiv e conciliatio n servic e ha s t o b e prepare d t o 
tackle. Th e rang e o f suc h problem s i s likel y t o increas e wit h th e prevalenc e 
of secon d marriage s an d th e expecte d growt h i n famil y responsibilitie s fo r 
the aged . 

At th e presen t time , as i s usually th e cas e i n time s o f rapi d change , 
the famil y ha s becom e th e focu s o f much interest , analysi s an d speculation . 
Because ther e ar e s o man y angle s fro m whic h i t ma y b e viewed , i t i s judge d 
according t o different , frequentl y conflicting , criteria , an d thi s 
confusion i s reflecte d i n legislatio n an d i n th e courts . "Whos e Child " 
published o n behal f o f th e Stud y Commissio n o n th e Famil y provide s a  goo d 
example o f th e way i n which socia l theorie s influenc e legislatio n concernin g 
children, and right s an d dutie s o f parent s an d o f publi c authoritie s i n 
relation t o thei r car e an d upbringing. Th e changing roles o f women hav e 
caused simila r confusion . Th e moralit y whic h publi c institution s ma y b e 
required t o uphold ma y i n th e futur e hav e les s t o d o with promotin g on e 
generally acceptabl e for m o f famil y formatio n an d functionin g an d mor e t o 
do wit h protectin g th e righ t t o choos e famil y pattern s whic h promot e 
individual developmen t an d happiness . I f ther e i s suc h a  shif t -  and ther e 
is som e evidenc e fro m studie s o n th e famil y tha t i t i s alread y o n th e way , 
- ther e wil l b e nee d fo r flexibilit y i n both polic y an d administratio n whic h 
most publi c institution s a s the y ar e a t presen t structure d woul d fin d i t 
difficult t o achieve . Tha t thi s i s tru e o f bot h la w -  making an d th e court s 
in th e are a o f famil y la w ha s alread y bee n recognised . 
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Notes o n th e chapte r o n Englan d 

The literatur e o n th e famil y i n England , i n general an d relatin g 
to variou s aspect s o f it s functioning , i s extensive , an d ther e 
seemed littl e poin t i n listin g al l th e source s consulted . 
Attached t o th e stud y b y R . an d R . Rapaport : "Fathers , Mother s 
and Others " there i s a n excellen t bibliography . 

Particular us e wa s mad e o f th e followin g sources : 
Shorter. E . Th e Makin g o f th e Moder n Famil y 
Noble, T . Modern Britai n :  Structure an d Chang e 
Publications o f th e Stud y Commissio n o n th e Family : i n particula r 
Occasional Papers . 
Marriage i n Britai n 1945-8 0 Dominia n 
Equity an d Famil y Income s Bradsha w 
Families i n Focus : Marriage, Divorc e an d Famil y Pattern s Rimme r 
Crisis o r Challenge ? Famil y Care , Elderl y Peopl e an d Socia l 

Policy, Rossite r an d Wick s 
Family Income s sinc e th e Wa r Piachau d 
Employment Trend s an d th e Famil y Rimme r an d Popa y 
Whose Child ? MacLeo d 
Reports 
Happy Families ? A  discussio n pape r 
Values an d th e Changin g Famil y 
Gibson C . Childlessnes s an d Marita l Instabilit y (Journa l o f 

Biosocial Science s Vol . 1 2 No. 2  pp 121-32 ) 
Report o f th e Committe e o n One-Paren t Familie s Fine r HMS O 
The Report s o n th e variou s aspect s o f Famil y La w La w Commissio n HMS O 
Report o n Matrimonia l Proceeding s i n Magistrates' Court s La w 

Commission 7 7 
Marriage Matters : A Consultativ e Documen t Workin g Part y o n Marriag e 

Guidance HMS O 
Battered Wome n Coot e an d Gil l Nationa l Counci l fo r Civi l Libertie s 
Non-accidental Injur y t o Childre n HMS O 
"A Bette r Wa y Out " and " A Bette r Wa y Out " Reviewed Memo s b y th e La w 

Society's Standin g Committe e o n Famil y La w 
Times La w Report s 1981-8 3 o n famil y la w case s 

Visits t o court s 
Cuttings fro m newspaper s 1980-8 3 

Legislation 

Child Car e Ac t c. 5 o f 198 0 
Children an d Youn g Perso n Ac t 196 9 a s amende d b y Childre n Ac t 197 5 
Domestic Proceeding s an d Magistrate s Court s Ac t c.2 2 o f 197 8 
Guardianship o f Minors Ac t c. 3 o f 197 1 
Inheritance (Provision s fo r Famil y &  Departments) Ac t 197 5 
Legal Ai d Ac t c.2 0 o f "1979 
Magistrates Court s Ac t c.4 3 o f 198 0 
Matrimonial Cause s Ac t c.1 8 o f 197 3 
Matrimonial Home s Ac t 196 7 
Matrimonial Proceeding s an d Propert y Ac t 1970 , 197 6 
Protection o f Childre n Ac t c.3 7 o f 197 8 
Legislation o n Welfare Benefit s i s tw o volume s t o cit e i n detail . 
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CONCLUSION 

From eve n thi s smal l sampl e o f Commonwealt h countrie s ther e i s plent y 
of evidenc e tha t n o on e syste m o f famil y la w coul d b e devise d tha t woul d 
be appropriat e t o al l it s members . Thoug h ther e ar e problem s tha t the y al l 
share, an d some , lik e th e enforcemen t o f maintenance payments , i n whic h 
there ha s bee n muc h usefu l collaboration , eac h countr y has , i n th e fiel d 
of famil y law , it s ow n prioritie s an d it s ow n socia l goals . Ther e i s a 
shared concer n abou t la w refor m i n thi s area, but th e problem s addresse d 
differ, a s d o th e underlyin g reason s fo r seekin g reform . England , fo r 
example, share s wit h place s lik e Canad a an d Australi a on e overridin g 
preoccupation. Graveson , writing i n " A Centur y o f Famil y Law"*articulate d 
it i n thi s way: " Th e inheren t proble m o f ou r (English ) lawyer s i s t o 
reconcile th e independenc e o f th e individua l wit h th e stabilit y o f th e 
family a s a  socia l unit... " Ther e ar e a  number o f othe r countrie s i n 
which thi s woul d no t b e regarde d a s o f th e firs t importance . 

The U.K . o f cours e differ s fro m almos t ever y othe r Commonwealt h countr y 
in tha t i t doe s hot . have a  written constitution . I t coul d therefor e b e 
assumed tha t thi s woul d mak e la w refor m easier . Writte n constitution s 
impose a  rigidit y o n th e legislativ e an d judicia l system s o f th e independen t 
countries o f th e Commonwealt h whic h affect s bot h famil y la w an d practice . 
As th e chapte r o n Ontari o demonstrated , i t ca n b e a  considerabl e handica p 
to reform . But , i f anythin g suc h handicap s see m t o stimulat e experiment . 
Both Canad a an d Australi a hav e bee n fa r mor e willin g tha n Englan d t o follo w 
new direction s i n bot h la w an d practice . 

The literatur e o n la w refor m ha s grow n immensel y durin g th e las t doze n 
years. Th e report s o f th e La w Refor m Commission s o f Englan d an d th e olde r 
Commonwealth countrie s hav e bee n eagerl y studie d b y othe r countrie s wantin g 
to chang e thei r ow n laws . Thi s ha s bee n particularl y tru e i n th e are a o f 
family law . I t i s no t alway s clea r howeve r tha t man y o f th e reform s 
advocated i n thes e repor t depen d fo r thei r efficac y o n a  rang e o f availabl e 
social supports . Lega l aid , financia l benefit s an d a  number o f socia l 
services enabl e individual s t o clai m thei r lega l rights , a fac t tha t th e 
study o f legislatio n b y itsel f doe s no t mak e clear . However , a s well a s 
enabling, th e socia l service s ca n generate thei r ow n influenc e o n famil y 
law an d practice . Thi s ca n b e observe d i n England , where , a s fo r exampl e 
in th e matte r o f takin g an d keepin g childre n i n care, it has begu n t o gene -
rate som e controversy . 

Whatever thei r syste m o f famil y law , most Commonwealt h countrie s see m 
to agre e tha t adversaria l conduc t o f famil y la w case s doe s mor e har m tha n 
good, an d tha t agreemen t amicabl y reache d i s fa r mor e likel y t o mean tha t 
obligations ar e honoured . Thi s i s particularly importan t wher e dependen t 
children ar e involved . I n recognitio n o f this , th e managemen t o f famil y 
breakup b y th e court s i s becoming child-centred . Bu t i t has becom e obviou s 
that this , b y itself , will no t guarante e tha t maintenanc e obligations , fo r 
example, wil l b e met . Ther e hav e bee n experiment s wit h th e us e o f 
conciliation i n a number o f countrie s wit h ver y promisin g results . Bu t 
these experiment s als o indicat e tha t i f conciliation is t o b e a n effectiv e 
way o f dealin g wit h th e rang e o f financial , property an d persona l dispute s 
that coul d arise , i t has t o b e offere d b y skille d an d traine d persons , 
and th e servic e woul d hav e t o hav e a  clear organisationa l lin k wit h th e 
courts dealin g wit h famil y problems . Understandin g an d acceptanc e o f it s 
role by lawyer s a s well a s judge s an d cour t staf f woul d see m t o b e essential . 

With th e gradua l disappearanc e o f matrimonial faul t fro m divorc e pro -
ceedings an d wher e ther e i s no genera l socia l acceptanc e tha t a  chil d shoul d 
belong t o on e paren t rathe r tha n another , judicia l decision s abou t th e 
custody o f an d acces s t o dependen t childre n becom e ver y comple x matters . 
The ai d o f probatio n officers , children's officer s o r othe r skille d person s 
has bee n sough t i n various places . This , take n wit h th e experiment s i n 
conciliation seem s t o indicat e a  growing recognitio n tha t the y ca n b e a n 
important elemen t i n th e handlin g o f case s wher e relationship s wil l continu e 

* 
A Century o f Famil y La w 1857-195 7 ed . Graveso n an d Crav e 
Sweet &  Maxwell p.41 4 
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after a  decisio n ha s bee n give n i n th e matte r unde r dispute . Thi s ha s 
indeed bee n accepte d i n place s wher e famil y court s hav e bee n se t up , 
but eve n wher e thi s ha s happene d difficultie s remai n abou t th e natur e o f th e 
links betwee n court s an d services . I n others , suc h difficultie s foreseen , 
have inhibite d move s toward s th e settin g u p o f famil y courts . 

In th e develope d countries , a  world recession , unemploymen t an d a 
resulting degre e o f economi c hardship , hav e teste d som e o f th e assumption s 
on which matrimonia l la w reform s wer e based . Fo r example , th e notio n o f 
marriage a s a  partnership ha s com e t o mea n tha t no t onl y shoul d th e asset s 
accumulated durin g marriag e b e equall y divide d o n divorce , bu t tha t eac h 
party would , withi n a  measurable spa n o f time , become self-supporting . Th e 
difficulties tha t wome n fac e i n returnin g t o full-tim e employmen t i n a  les s 
than buoyan t jo b marke t afte r year s lookin g afte r families , a s well a s th e 
growing expectatio n tha t the y mus t car e fo r th e ol d a s well a s th e young , 
casts considerabl e doub t o n th e secon d par t o f th e proposition . Th e 
answer t o th e questio n o f ho w lon g a  divorce d wif e shoul d b e abl e t o clai m 
maintenance i s no w muc h les s clea r tha n i t seeme d fiv e year s ago . 

The countrie s i n which mor e tha n on e syste m o f famil y la w i s recognise d 
face problem s tha t ar e altogethe r different . No t onl y mus t th e legislativ e 
and judicia l system s offe r equa l recognitio n t o eac h separately , bu t mus t 
carry thi s ove r int o situations'where , b y intermarriag e o r otherwise , the y 
overlap. Thi s i s a  problem t o which eac h countr y wil l have , i n th e end , 
to fin d it s ow n individua l answer , a s n o countr y i s exactl y lik e another . 

Migration o f larg e number s o f person s withi n th e Commonwealt h ha s 
nearly alway s mean t tha t som e accommodatio n o f thei r famil y la w an d prac -
tices ha s t o b e mad e b y th e countrie s t o whic h the y go . Th e experienc e o f 
countries t o which thi s proble m i s not ne w coul d b e helpful . I n th e futur e 
development o f famil y law , Commonwealt h countrie s clearl y hav e muc h t o offe r 
each other . 
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