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INTRODUCTION 

Since 197 7 th e Commonwealt h Secretaria t ha s provide d th e 
meetings o f Commonwealt h Healt h Minister s an d Commonwealt h La w 
Ministers wit h survey s o f Commonwealt h experienc e regardin g 
reproductive healt h law . Th e 197 7 meeting s receive d th e Report , 
Three Studie s o f Abortio n Law s i n th e Commonwealt h an d th e 198 3 
meetings receive d a n analysi s o f Emergin g Issue s i n Commonwealt h 
Abort i on Law s , 1982 . Th e latte r repor t expande d upo n th e 
initial them e o f abortio n t o addres s contraception , menstrua l 
therapies, health personne l an d relevan t issue s i n constitutiona l 
and internationa l huma n right s law . Thes e report s wer e als o 
made availabl e t o Minister s Responsibl e fo r Women' s Affairs . 

The presen t Report , designe d fo r th e 198 6 Meeting s o f 
Commonwealth Minister s addresse s genera l issue s i n Commonwealt h 
reproductive healt h law . A n initia l overvie w o f reproductiv e 
health service s include s consideratio n o f materna l an d chil d 
mortality an d thei r impac t o n famil y life . Succeedin g chapter s 
address a variety o f legal aspect s o f contraception, sterilizatio n 
and abortion . Havin g considere d lega l aspect s o f fertilit y 
control, th e Repor t continue s b y addressin g lega l aspect s o f 
responses t o infertility . Th e concludin g chapte r discusse s 
some consequence s o f th e Conventio n o n th e Eliminatio n o f Al l 
Forms o f Discriminatio n Agains t Women . 

Prominent issue s i n contraceptio n includ e th e Hous e o f 
Lords' decisio n o n adolescen t acces s t o contraceptiv e service s 
in th e widel y discusse d Englis h Gi11ic k case , an d lega l aspect s 
of newe r form s o f contraception , incudin g "  contragestives". 
Sterilization issue s include discussion of the growing Commonwealt h 
case la w o n lega l consequence s o f sterilizatio n failure , i n 
"wrongful conception " an d "wrongfu l birth " claims . Abortio n 
issues includ e ne w legislatio n i n Barbados , Bermuda , Ghan a an d 
Montserrat an d litigatio n in , for instance , Canada an d Australia . 

Infertility i s a  growin g proble m i n al l part s o f th e 
Commonwealth. Cause s o f infertilit y ar e discussed , followe d b y 
consideration o f legislatio n an d proposal s fo r legislatio n o n 
human artificia l reproduction . Thi s concern s th e technique s o f 
artificial insemination , i n vitr o ("tes t tube" ) fertilizatio n 
and employmen t o f thes e o r othe r procedure s i n surrogat e 
motherhood transactions . Comparison s an d contrast s ar e draw n 
between report s o f suc h group s a s th e Warnoc k Committe e (UK) , 
the Walle r Committe e (Victoria , Australia) , an d th e Ontario , 
Law Refor m Commissio n (Canada) . 

The Convention on the Elimination of All Forms of Discrimination 
Against Wome n i s considere d t o warran t specia l attentio n b y th e 
audiences addresse d i n thi s Report . Discussio n draw s attentio n 
to th e Commonwealt h Secretariat' s accessio n ki t develope d t o 
facilitate membershi p i n thi s Conventio n b y Commonwealt h 
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c o u n t r i e s w h i c h hav e y e t t o mak e a  lega l commitmen t t o it s 
p r i n c i p l e s an d r e p o r t i n g m e c h a n i s m s . T h e lega l cal l f o r 
equal acces s t o healt h includin g famil y plannin g service s mus t 
be hear d b y La w Minister s an d Healt h Minister s alike , an d it s 
i m p o r t a n c e t o M i n i s t e r s r e s p o n s i b l e fo r W o m e n ' s Affair s i s 
self-evident. 
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I. REPRODUCTIV E HEALT H RISK S 

A. Introductio n 

There i s a n historica l sens e i n whic h huma n reproductio n 
can b e sai d t o hav e affecte d th e value s o f me n an d th e bodie s 
of women . Women' s healt h i n itsel f wa s no t a  hig h priorit y i n 
the valu e syste m o f traditiona l culture s an d th e law s the y 
created. Th e dut y o f wome n wa s principall y t o bea r men' s 
children, particularl y sons , an d t o serv e a s th e foundatio n o f 
families. Th e cos t o f thi s dut y t o women' s health , an d th e 
effects o f women' s il l healt h upo n thei r f a m i l i e s , wen t 
unrecognized. Il l health , influence d perhap s b y earl y an d 
excessive chi1dbearing , an d women' s prematur e death s i n labou r 
or fro m weaknes s o r exhaustio n consequen t o n childbearing , wer e 
explained throug h fate , destin y an d divin e will . The y wer e 
not considere d amenabl e t o huma n contro l throug h reproductiv e 
health programme s an d education . 

Today, epidemiologica l an d relate d dat a sho w ho w healt h 
care ca n reduc e bot h materna l an d infan t an d chil d mortality , 
and tha t healt h programme s ca n contribut e significantl y t o th e 
creation an d surviva l o f health y famil y life . Dat a als o sho w 
how th e absenc e o f maternal , infan t an d chil d healt h service s 
leave mothers , infants , childre n an d familie s a t ris k o f 
sickness an d death . Reproductiv e safety , bot h o f me n an d wome n 
but particularl y o f women , raise s sensitiv e issue s i n th e 
Common la w tradition , however , becaus e i t relate s t o huma n 
sexuality an d affect s th e mora l order . Th e mora l belie f unde r 
the la w wa s that , i f human s ca n indulg e i n "easy " sexua l 
relations, withou t constan t liabilit y t o pregnanc y an d th e 
maintenance o f children , sexua l moralit y an d famil y securit y 
will b e i n jeopardy . Thi s traditiona l moralit y wa s expresse d 
as recentl y a s 195 4 i n th e celebrate d an d undul y influentia l 
dissenting observatio n o f Dennin g L.J . (a s h e the n w a s ) , 
expressly disapprove d b y th e majorit y o f th e Englis h Cour t o f 
Appeal, regardin g vasectomy . H e said : 

Take a  cas e wher e a  sterilisatio n operatio n i s don e 
so a s t o enabl e a  ma n t o hav e th e pleasur e o f sexua l 
intercourse withou t shoulderin g th e responsibilitie s 
attaching t o it . Th e operatio n the n i s plainl y 
injurious t o th e publi c interest . I t i s degradin g t o 
the ma n himself . I t i s injuriou s t o hi s wif e an d t o 
any woma n who m h e ma y marry , t o sa y nothin g o f th e 
way i t opens t o licentiousness. " (Braver y v . Bravery , 
[1954] 3  All E.R . 5 9 a t pp . 67-68) . 

Little concessio n wa s mad e t o vasectom y inspire d b y th e 
medical desirabilit y o f sparin g a  wif e th e hazard s o f futur e 
pregnancy. Lor d Dennin g M.R . showe d th e sam e inclinatio n t o 
favour a  vision o f th e publi c interes t ove r th e healt h o f wome n 



4 

in hi s 198 0 decisio n i n Th e Roya l Colleg e o f Nursin g case . H e 
considered Britain' s Abortio n Ac t 196 7 no t 1egall y t o protec t 
later-developed safe r technique s o f performin g abortio n tha t 
depended o n nursin g services , finding , sinc e nurse s coul d no t 
act, that : "th e docto r wil l hav e t o us e th e surgica l metho d 
with it s extr a hazards " ([1981 ] 1  Al l E.R . 54 5 a t p . 556 ) o r 
that th e abortio n wil l no t b e performed . Th e Hous e o f Lord s 
subsequently reverse d th e Cour t o f Appeal' s decision , an d 
upheld th e Act's applicabilit y t o modern abortio n methods, which 
reduce hazard s t o women' s healt h (se e [1981 ] 1  All E.R . 54 5 a t 
p. 563 ) . 

In man y Commonwealt h countries , the la w present s obstacle s 
to medica l an d othe r pursui t o f reproductiv e health . A t ris k 
in severa l area s i s no t simpl y health , bu t lif e itself . Dat a 
are reviewed below of how pregnancy and childbirth are causatively 
related to deaths of women and their children. Lega l accommodation 
of birt h spacin g an d othe r famil y plannin g practice s coul d 
prevent man y o f such deaths . Th e statu s of national legislatio n 
and case-la w whic h obstruc t voluntar y famil y plannin g i s 
reviewed belo w i n th e contex t o f th e Unite d Nations ' Conventio n 
on th e Eliminatio n o f Al l Form s o f Discriminatio n Agains t 
Women. Sinc e a t leas t 2 5 ou t o f 4 9 Commonwealt h countrie s ha d 
signed, ratifie d o r accede d t o thi s Conventio n b y Ma y 1986 , and 
others ar e considerin g accession , it s relevanc e t o reductio n o f 
health hazard s t o women du e t o pregnanc y i s apparent . 

B. Materna l Mortalit y 

In developed region s of the Commonwealth, reported materna l 
mortality (meanin g death s amon g wome n wh o ar e o r hav e bee n 
pregnant durin g th e previou s 4 2 days ) ma y b e clos e t o a n 
irreducible minimu m a t abou t 1 0 pe r 100,00 0 liv e births . I n 
North America , th e Worl d Healt h Organizatio n ha s estimate d a 
maternal mortalit y rat e varyin g fro m 7  t o 1 5 pe r 100,00 0 liv e 
births (W.H.O . Maternal an d Chil d Healt h Programm e Th e Healt h 
Situation o f Mothers an d Children : A  Brief Overview, Nov. 1983) . 
Not all regions of developed countrie s are necessarily developed , 
of course ; healt h standard s amon g th e norther n population s o f 
Canadian provinces , fo r instance , ar e lowe r tha n i n th e south . 
In th e developin g world , maternal mortalit y rate s ar e u p t o 20 0 
times highe r tha n i n th e industrialize d worl d (Preventio n o f 
Maternal Mortality , Repor t o f a  Worl d Healt h Organizatio n 
Interregional Meeting , 11-15 November 198 5 (1985 , W.H.O. Geneva ) 
at p . 2 ). I n Africa , fo r instance , materna l mortalit y rate s 
range from 160 to 1,100 deaths per 100,000 livebirths (A. Rosenfiel d 
and D . Maine , "Materna l Mortalit y -  A  Neglecte d Tragedy" , 
8446 : i i The Lance t (1985 ) 83). Th e exten t o f th e deat h rat e i s 
masked b y under-reporting . I n Jamaica , for instance , where th e 
official materna l moralti y rat e wa s 4 8 pe r 100,00 0 liv e births , 
a nationa l stud y uncovere d a  rat e o f 10 2 (W.H.O . Materna l 
Mortality Report , a t p . 4 ) . Hospita l dat a ar e reliabl e i n 
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themselves, but , o f course , exclud e materna l death s outsid e 
hospitals. I n Nigeria , fo r example , th e hospita l materna l 
mortality rat e wa s reporte d i n 198 5 a t 1,05 0 (Ibid. ) . 

A numbe r o f researc h studie s hav e show n tha t th e risk s o f 
morbidity an d mortalit y associate d wit h pregnanc y ar e greate r 
for th e mothers , an d fo r thei r children , i n th e case s o f wome n 
in th e followin g categories : 

(i) wome n les s tha n 1 8 years old ; 
(ii) wome n 3 5 years an d older ; 
(iii) wome n whos e las t birt h occurre d les s tha n 2 4 

months ago ; an d 
(iv) wome n wit h fou r o r mor e birth s 

("Healthier Mother s an d Childre n Throug h Famil y Planning " 
Population Reports , Th e John s Hopkin s Universit y Populatio n 
Information Program , 198 4 Serie s J . No . 27). 

(v) A n additiona l facto r i s tha t rura l wome n suffe r 
higher rate s o f maternal morbidit y an d mortality , 
due perhap s t o reduced acces s t o health services . 

(i) Adolescen t maternity. Earl y age of marriage and childbearing, 
and repeated pregnanc y i n youth, are associated with above-averag e 
maternal mortality . I n Nigeria , fo r instance , on e quarte r o f 
all wome n ar e marrei d b y th e ag e o f 14 , one hal f b y th e ag e o f 
16, an d thre e quarter s b y ag e 1 8 (se e "Digest " 11(3 ) Int' 1 
Family Plannin g Perspective s (1985 ) 98 , summarizin g Nationa l 
Population Bureau , Th e Nigeri a Fertilit y Survey , 1981/1982 , 
Principal Report , 1984). Regardin g young ag e of first pregnancy , 
it ha s bee n foun d tha t i n Jamaic a an d Nigeria , fo r instance , 
women younge r tha n 1 5 ar e fou r t o eigh t time s mor e likel y t o 
die durin g pregnanc y an d childbirt h tha n wome n age d 15-1 9 
("Youth i n th e 1980s : Socia l an d Healt h Concerns " Populatio n 
Reports ibid . , 198 5 Serie s M  No . 9 , a t p . M . 3 6 5 ) . I n th e 
developed world , th e materna l deat h rat e fo r mother s unde r ag e 
15 ha s bee n foun d t o b e 2. 5 time s highe r tha n th e rat e amon g 
mothers age d 2 0 t o 2 4 (ibid.) . I t ha s bee n foun d tha t i n rura l 
Bangladesh, fo r instance , amon g wome n age d 1 5 t o 19 , almos t 6 
in 1 0 o f al l death s ar e relate d t o pregnanc y an d childbirt h 
(L.C. Chen , M.C . Gesch e e t a l . "Materna l Mortalit y i n Rura l 
Bangladesh" 5(11 ) Studie s i n Fam . Plannin g (1974 ) 334) . I n 
fact, adolescen t pregnanc y i s quite commo n in  th e Commonwealth . 
In develope d countries , contraceptio n ma y limi t th e incidence , 
but in , fo r instance , Botswana , amon g wome n wh o hav e eve r bee n 
pregnant, 2 8 percen t ha d firs t bee n pregnan t whe n age d unde r 1 8 
years old . (W.G . Manyeneng , P . Khulumani , M.K . Larso n an d 
A.A. Way , Botswan a Famil y Healt h Surve y 198 4 (1985 ) a t p . 111). 

Adolesence aggravate s othe r factor s whic h obstruc t women' s 
access t o reproductiv e healt h services . Wher e parenta l an d 
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spousal consen t requirement s ar e mad e b y famil y plannin g 
agencies,younger women whose parents or spouses oppose contraceptive 
services ar e les s likel y t o persuad e the m t o giv e consen t tha n 
are olde r persons . Les s experience d wome n ar e als o a t a 
disadvantage i n gainin g acces s t o availabl e service s whic h d o 
not observ e suc h requirements . Indeed , wher e knowledg e o f 
human reproductio n i s no t availabl e t o youths throug h educatio n 
in thei r families , schools o r communities , young girl s ma y hav e 
no mean s t o becom e awar e o f an y metho d t o counte r conception , 
including sexua l abstinence . 

(ii) Advance d Materna l Age , Studie s includin g dat a fro m 
Bangladesh an d Jamaic a hav e show n that , when compare d t o wome n 
aged 20-24 , those age d 35-3 9 were fro m 8 5 percen t t o 46 L percent 
more likel y t o di e fro m a  give n pregnanc y (W.H.O . Materna l 
Mortality Repor t a t p . 7 ). I n Englan d an d Wales , women age d 4 0 
or older ha d a t leas t fiv e time s th e ris K o f death i n childbirt h 
than wome n age d 20-2 4 (D . Maine, Famil y Planning : It s Impac t 
on the Health of Women and Children (1981 ) at p. 30). Aggravatin g 
pregnancy relativel y lat e i n reproductiv e lif e ar e hig h parit y 
(see (iv ) below ) an d th e natura l consequence s o f advancin g 
years. Th e ris k o f hemorrhag e rise s sharpl y wit h age , th e 
toxemias becom e mor e frequen t amon g olde r mothers , and th e ris k 
of sepsi s increases . Constitutiona l disorder s resultin g fro m 
aging, suc h a s cardiovascula r disease , mak e olde r wome n mor e 
susceptible t o pregnanc y complications . Further , especially i n 
more developed countries , longer period s o f taking contraceptiv e 
drugs ma y mor e significantl y predispos e wome n t o risk s i n 
pregnancy. Thi s ma y b e relate d t o th e greate r likelihoo d o f 
women an d thei r husband s seekin g contraceptiv e sterilizatio n 
(see chapte r II I below) . Wher e abortio n i s unlawfu l an d 
unsafe, o r lawfu l bu t unavailabl e s o that unlawfu l practic e an d 
self-induced abortio n ar e used , a  woma n o f advance d ag e an d 
perhaps a  highe r numbe r o f pregnancie s ma y b e a t highe r ris k 
from unskille d abortion . 

(iii) Shor t Birt h Spacing . Thi s factor s appear s mor e relate d 
to infan t an d chil d morta1it y tha n t o materna l mortality . 
Nevertheless, especiall y amon g wome n wit h poo r nutrition , 
pregnancy followin g soo n afte r childbirt h create s greate r risk s 
than t o thos e whos e physica l statu s ha d recovere d fro m earlie r 
chi1dbearing . Infan t an d chil d death s associate d wit h clos e 
birth spacin g themselve s impos e healt h risk s o n mother s du e t o 
higher parit y (se e (iv ) below) , sinc e famil y incentive s ar e 
created t o conceiv e a  replacemen t child . Further , a  mothe r 
with a  youn g dependen t chil d ma y b e impaire d i n obtainin g 
prenatal car e durin g a  subsequent pregnancy . Th e shor t spacin g 
of birth s ma y als o b e associate d wit h th e risk s o f youn g 
childbearing. B y th e ag e o f 17 , fo r instance , 1 6 percen t o f 
Bangladeshi wive s hav e more than one child (A . Petros-Barvazian , 
"Family Planning : a  preventiv e healt h measure " 5 7 J . Christia n 
Med. Ass. of Indi a (1984 ) 475). Whe n unsaf e abortio n i s used to 
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end pregnanc y arisin g to o soo n afte r childbirth , i t introduce s 
all o f th e risk s o f th e procedur e t o a  woman o f reduce d physica l 
capacity t o endur e an d recove r fro m them . 

(iv) Parit y (Numbe r o f Previou s Births) . Sinc e pregnanc y an d 
childbirth i n themselve s presen t hig h healt h risk s t o wome n i n 
many part s o f th e Commonwe1ath , i t follow s tha t frequen t 
pregnancy increase s risks . Healt h ma y progressivel y deteriorat e 
under th e impac t o f repeate d pregnancy , childbearin g an d 
childrearing, however , s o tha t parit y i s a  cumulative facto r i n 
reproductive health . I t ha s bee n observed , fo r instance , that : 

"At th e Princes s Christia n Maternit y Hospita l i n 
Sierra Leone , i t i s no t unusua l t o se e wome n wh o 
have brough t 1 1 t o 2 2 pregnancie s t o term . Thes e 
women ar e usuall y ver y anemic , an d ar e expose d t o 
such seriou s complication s o f pregnanc y a s postpartu m 
hemorrhage, cor d prolapse , an d othe r hazards . Man y 
reach th e hospita l wit h obstructe d labor , infection , 
and materna l exhaustion " (se e Meetin g th e Need s o f 
the 8 0 's, Repor t o f th e 5t h I  n t ' 1 Conferenc e on 
Voluntary Surgica l Contraception , Worl d Fed . o f 
Health Agencie s fo r th e Advancemen t o f V.S.C. , a t 
P. 5 ). 

Parity naturall y tend s t o ris e wit h age . I n Botswana , fo r 
instance, wome n i n th e 45-4 9 yea r ag e bracke t hav e o n averag e 
had 6  children , with 5  surviving , i n a n urba n area , an d 7 , wit h 
6 surviving , i n a  rura l are a (W.G . Manyenen g e t al . above , a t 
p. 9 5 ) . I n Nigeria , grandmu1tiparit y ( 5 o r mor e births ) 
accounts fo r 17-2 1 percen t o f al l deliveries ; wome n i n Wes t 
Africa hav e a n averag e o f 6. 8 childre n (se e Conferenc e o n 
Reproductive Healt h Managemen t i n Sub-Sahara n Africa , Novembe r 
1984. Abstrac t o f pape r b y A.E . Omu , no . 2 8 ) . I n Jamaica , 
compared t o wome n havin g thei r secon d child , thos e havin g thei r 
fifth t o nint h birth s ar e 4 3 percen t mor e likel y t o di e 
(W.H.O. Materna l Mortalit y Report , a t p . 7 ) . Similarly , 
evidence fro m rura l Banglades h show s tha t amon g wome n havin g 
their fourt h o r fit h birth , th e ris k o f deat h wa s almos t doubl e 
that of women havin g thei r secon d o r third birth . (Se e L.C. Che n 
et al . "Materna l Mortalit y i n Rura l Bangladesh" , above) . 

A startlin g featur e o f multiparit y i s that , whil e wome n 
want families , man y wome n clearl y destine d t o hav e futur e 
pregnancies reply , whe n aske d abou t thei r futur e childbearin g 
preferences, tha t the y wan t n o mor e children . Th e Worl d 
Fertility Surve y countr y report s sho w tha t th e proportio n o f 
married wome n i n Ghan a wh o sa y tha t the y wan t n o mor e childre n 
is 12 percent, while i n Sri Lank a i t is 61 percent (se e D. Maine , 
"Mothers i n peril : th e heav y tol l o f needles s deaths " 1 2 Peopl e 
(I.P.P.F.) (1985 ) 6 ). Disfavou r o f future pregnanc y i s relevan t 
not onl y t o th e socioeconomi c implication s o f large r families , 
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but t o women' s surviva l o f pregnanc y an d childbirth . I n Sr i 
Lanka, abou t 4 0 percen t o f materna l death s woul d b e averte d i f 
women wh o wan t n o mor e childre n an d ar e no t usin g efficien t 
contraception wer e t o hav e n o mor e chldren , an d i n Ghana , th e 
same woul d aver t 1 4 percen t o f materna l deat h (Ibid . a t p . 8 ). 
Nevertheless i n Ghan a ove r 8 0 percen t o f wome n wh o sa y the y 
want n o mor e childre n ar e no t usin g a n efficien t metho d o f 
contraception, an d i n Sr i Lank a th e rat e i s clos e t o 70 percen t 
( Ibid. a t p . 7 ) . Obstacle s t o acces s t o contraceptiv e mean s 
may b e cultural , bu t ther e ar e als o obstacle s relate d t o age , 
spousal consent , and th e simpl e unavailabilit y o f services . 

(v) Rura l Residence . Statistic s o f materna l mortality , bot h 
in themselve s an d i n relatio n t o adolescence , advance d ag e an d 
parity, ofte n distinguis h urba n fro m rura l populations , an d 
show th e latte r t o b e a t disadvantage . Population s o f man y 
Commonwealth countrie s ar e predominantl y rural . Th e rura l 
setting render s healt h service s mor e difficul t t o deliver , 
since mor e widel y distribute d communitie s requir e mor e tim e an d 
expense t o reach . Further , medica l equipmen t ma y b e difficul t 
to transport, and health centres equipped with adequat e resource s 
may b e difficul t fo r outlyin g people s t o reach , especiall y i n 
emergency. Healt h services , no t onl y t o sav e lif e endangere d 
by advance d pregnanc y an d deliver y bu t als o t o provid e routin e 
contraceptive care , may be simply inaccessibl e to rural resident s 
of many countries . 

Rural lif e ma y als o predispos e wome n t o earl y marriag e an d 
childbearing, and to multiparity. Urba n life may offer inducements 
to postpon e marriag e and/o r childbearing , throug h educationa l 
and employmen t opportunities , an d mak e a  singl e woman' s socia l 
and economi c independenc e possibl e an d culturall y acceptable . 
Thus, rura l residenc e ma y depriv e wome n bot h o f reproductiv e 
care an d o f alternativ e lif e style s t o earl y marriag e an d 
repeated pregnancy . Thi s impose s a  toll no t onl y o n th e healt h 
and th e ver y live s o f th e wome n themselves , bu t als o o n th e 
lives o f thei r children . 

C. Infan t an d Chil d Mortalit y 

Child surviva l i s jeopardize d b y a  numbe r o f th e factor s 
that contribut e t o materna l mortality . A  mother' s deat h i n 
childbirth ma y i n itsel f prejudic e th e child , bu t apar t fro m 
that childre n born , fo r instance , t o ver y youn g mother s ar e 
more likel y t o di e tha n thos e bor n t o women age d 2 0 t o 30 . Th e 
World Fertilit y Surve y relatin g t o som e countrie s i n Asia show s 
that mother s age d unde r 1 6 ar e twic e a s likel y t o los e thei r 
babies tha n ar e thos e age d ove r 2 0 (A . Petros-Barvazian , above , 
at p. 475). I n part, these infants ' disadvantages ma y originat e 
in utero , as show n i n highe r feta l deat h rates ; the y tend , fo r 
instance, t o hav e lowe r birt h weigh t (  Ibid. ) A t th e othe r en d 
of th e materna l ag e range , childre n bor n t o olde r wome n ru n a 
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greater ris k o f birt h defect s tha n thos e bor n t o younge r mother s 
and, i n addition , feta l an d neonata l mortalit y rate s increas e 
with hig h materna l ag e (  I b i d . ). 

C l o s e birt h spacin g i s als o a  ris k t o childre n bor n o f 
mothers o f an y age . Th e olde r chil d ma y b e affecte d b y earl y 
or abrup t weanin g fro m it s mother' s milk , which , apar t fro m it s 
n u t r i t i v e v a l u e , ca n p r o t e c t th e i n f a n t f r o m i n f e c t i o n . 
Breastmilk substitute s an d weanin g foods , perhap s dilute d wit h 
impure w a t e r , ma y i n t r o d u c e c o n t a m i n a t i o n an d p r e d i s p o s e 
children t o malnutritio n wit h effect s tha t ar e fel t eve n late r 
in life . Th e Worl d Healt h Organization' s Internationa l Cod e o f 
Marketing o f Breastmil k Substitute s i s intende d t o reduc e thes e 
d a n g e r s . Recen t dat a hav e show n tha t m o r t a l i t y rate s fo r 
children age d betwee n on e an d tw o year s ar e u p t o fou r time s 
higher i f thei r birt h wa s followe d b y anothe r withi n 1 8 month s 
( I b i d . ) Y o u n g e r c h i l d r e n bor n afte r a  shor t birt h interva l 
suffer highe r perinata l an d infan t mortalit y rate s i f bor n fewe r 
than tw o years afte r a previous birth . A  World Healt h Organizatio n 
study o f rura l India , fo r instance , showe d mortalit y rate s mor e 
than twic e a s hig h amon g infant s bor n fewe r tha n tw o y e a r s 
after en d o f a n earlie r pregnanc y tha n amon g thos e bor n afte r 
an interva l o f mor e tha n fou r years . A  Singapor e stud y show s 
that poo r schoo l p e r f o r m a n c e i s als o linke d t o clos e birt h 
spacing (Ibi d . ) 

Data o n infan t mortalit y ar e ofte n unavoidabl y questionable , 
due i n par t t o difficultie s o f gatherin g dat a i n o v e r c r o w d e d 
urban setting s an d sparsel y poulate d rura l areas . Th e error s 
to whic h thes e feature s contribut e ar e almos t invariabl y o f 
under-reporting. Government s themselve s recogniz e th e problem . 
The pape r fro m th e Maldive s presente d a t th e Join t Nationa l 
W.H.O./U.N.F.P.A. Worksho p o n Materna l Chil d Healt h an d Famil y 
Spacing, hel d i n Ne w Delh i i n N o v e m b e r 1 9 8 4 , showe d infan t 
mortality a t 7 7 pe r 100 0 liv e birth s i n 1983 , bu t anothe r stud y 
prepared b y th e Unite d Nation s Fun d fo r Populatio n Activitie s 
in 198 2 ( M a l d i v e s : Repor t o f Missio n o n Need s Assessmen t fo r 
Population Assitance : Repor t No . 49 ) showe d infan t mortalit y t o 
be 12 1 pe r 100 0 liv e birth s (p . 7 ) . Nevertheless , reliabl e 
relative dat a hav e bee n produced , comparin g on e countr y o r on e 
location withi n a  country wit h others . Th e 1986 UNICEF publicatio n 
The Stat e o f th e World' s Children , fo r instance , show s tha t th e 
infant mortalit y rat e pe r 100 0 liv e birth s fo r Sierr a Leon e i s 
180 an d Malaw i 165 , fo r Ghan a 9 5 an d Zambi a 9 0 , fo r Trinida d 
and Tobag o 2 4 , fo r Australi a 1 0 an d th e sam e fo r th e Unite d 
Kingdom (pp . 8 4 - 8 5 ) . 

Death rate s amon g infant s bor n a t th e en d o f shor t (unde r 
2 y e a r s ) an d lon g (ove r 2  y e a r s ) birt h i n t e r v a l s d i f f e r 
s i g n i f i c a n t l y . I n Lesotho , fo r instance , th e deat h rat e fo r 
the forme r i s abou t 15 5 pe r 100 0 liv e births , an d abou t 9 5 fo r 
the l a t t e r . Fo r M a l a y s i a , th e forme r rat e i s abou t 6 0 , th e 
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latter abou t 4 0 (D . Maine an d R . McNamara , Birt h Spacin g an d 
Child Surviva l (1985 ) p . 9 ). Th e proportio n o f al 1 childre n 
born withi n a  shor t birt h interva l i n Malaysi a i s 3 8 percent , 
40 i n Jamaic a and , fo r instance , 3 5 i n Keny a (  Ibid. p . 15). 
This indicate s tha t relativel y hig h proportion s o f childre n ar e 
at disproportionat e ris k o f mortalit y associate d wit h mothers ' 
reproductive histories . Estimate d reductio n i n infant death s i f 
all childre n wer e bor n a t leas t 2  year s afte r mothers ' las t 
births i s 1 2 percen t i n Malaysia , 2 6 i n Jamaic a and , fo r 
instance, 20 in Kenya ( Ibid. p . 17) . O n average in the developing 
world, abou t on e i n 5  infan t death s coul d b e averte d b y th e 
spacing o f birth s a t interval s o f 2  o r mor e year s (  Ibid. ) . 
Accordingly, practica l an d lega l barrier s t o birt h spacing , 
such a s lega l obstacle s t o acces s t o effectiv e contraceptiv e 
methods, ca n b e show n t o cos t live s o f infant s an d children . 

D. Improvin g Materna l Healt h 

A numbe r o f proposal s hav e bee n advance d aime d t o decreas e 
maternal mortalit y b y improvin g reproductiv e health . Zimbabwe' s 
National Famil y Plannin g Counci l Ac t 198 5 an d Malaysia' s 198 4 
new description o f its Family Plannin g Ac t 1966 a s the Populatio n 
and Famil y Developmen t Ac t ar e hopefu l move s i n thi s direction . 
Medical cause s o f deat h ca n b e classifie d i n man y ways , bu t a 
usual distinctio n i s betwee n direc t an d indirec t obstetri c 
deaths. Th e forme r resul t fro m complication s o f pregnancy , 
delivery o r thei r management , th e latte r ar e th e resul t o f th e 
aggravation o f som e existin g condition , suc h a s hear t diseas e 
or hepatitis , b y pregnanc y o r childbirth . I n developin g 
countries, mos t materna l death s ar e direc t obstetri c deaths , 
the majo r cause s o f which ar e hemorrhage , infectio n an d toxemi a 
(sometimes calle d pregnancy-induce d hypertension) . I n a numbe r 
of countries , anothe r leadin g caus e o f direc t obstetri c death s 
is unskille d abortio n an d self-applie d interferenc e upo n 
suspicion o f pregnancy . 

Medical cause s o f materna l deat h reveal , however , onl y a 
part o f th e explanation . A  stud y ha s show n tha t 63-8 0 percen t 
of direc t obstetri c death s an d 88-9 9 percen t o f al l materna l 
deaths ca n probabl y b e avoide d wit h prope r handlin g o f th e 
women's pregnancie s an d deliverie s withi n th e range of resource s 
available in the women's countries at the time (see W.H.O. Materna l 
Mortality Report , p . 6 ). Avoidabl e factor s tha t contribut e t o 
deaths includ e deficien t medica l treatmen t o f complications , 
lack o f essentia l supplie s suc h a s bloo d fo r transfusion , an d 
absence o f adequatel y traine d personne l i n medica l facilities . 
Lack o f acces s t o maternit y service s i s als o a  significan t 
contributory caus e o f death , sinc e trave l ma y dela y treatmen t 
too lon g o r den y i t altogether . Wome n wh o d o no t receiv e 
prenatal car e are more likel y t o die than women wh o receive care. 
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Medical an d healt h s e r v i c e f a c t o r s a f f e c t i n g materna l 
m o r t a l i t y ar e a g g r a v a t e d b y s o c i o e c o n o m i c f a c t o r s suc h a s 
poverty an d poo r e d u c a t i o n , an d b y th e reproductiv e factor s 
noted abov e o f lo w o r advance d age , clos e birth-spacin g a n d , 
for i n s t a n c e , hig h p a r i t y . T h e r e ar e clearl y economi c an d 
cultural limit s t o wha t ca n b e don e t o adres s thes e factor s i n 
the shor t term , bu t a  numbe r o f strategie s hav e bee n recommende d 
to improv e m a t e r n a l h e a l t h , p r o v i d e prenata l an d m a t e r n a l 
health c a r e , an d affor d wome n mor e contro l ove r commencemen t 
and duratio n o f thei r childbearin g phas e an d o f frequenc y o f 
p r e g n a n c y . Severa l o f thes e depen d upo n lega l provisions , 
which ma y obstruc t mean s t o protec t r e p r o d u c t i v e h e a l t h , o r 
a l t e r n a t i v e l y f a c i l i t a t e acces s t o wante d service s tha t ar e 
available. I f Commonwealt h countrie s wer e t o mak e preventio n 
of materna l deat h a  hig h priorit y healt h issue , lega l doctrina l 
barriers t o appropriat e car e woul d b e lifted , an d legislatio n 
could f a c i l i t a t e a v a i l a b i l i t y o f an d acces s t o appropriat e 
health services . Governmenta l polic y review s coul d cove r suc h 
issues a s removin g obstacle s t o famil y planning . 

Responses t o medica l cause s precipitatin g death , suc h a s 
hemorrhage an d infection , may be made primarily through availabilit y 
and trainin g o f medica l personnel , bu t reductio n o f pregnancie s 
which th e wome n d o no t wan t becaus e the y ar e to o young , to o 
old, o r to o r e c e n t l y p r e g n a n t , ca n b e a p p r o a c h e d t h r o u g h 
c o n t r a c e p t i o n , v o l u n t a r y sterilizatio n (includin g vasectomy ) 
and saf e abortio n service s t o whic h a c c e s s ma y b e ease d b y 
legal r e f o r m s . Fo r i n s t a n c e , counsellin g o f wome n wh o ar e 
being treate d fo r complication s o f abortion , i n orde r t o assis t 
them t o avoi d repeate d unwante d pregnancie s an d abortions , i s 
obstructed wher e th e wome n ar e themselve s legall y classifie d a s 
offenders an d accomplice s o f criminals . 

The la w ca n als o assis t availabilit y o f appropriat e healt h 
p e r s o n n e l . S u i t a b l y traine d nurse s ca n legall y b e afforde d 
greater autonom y o f a c t i o n , t o allo w the m i n d e p e n d e n t l y t o 
c o n d u c t physica l e x a m i n a t i o n s , mak e prognose s an d prescrib e 
treatments includin g certai n drug s fo r th e p u r p o s e s bot h o f 
protecting wome n an d unbor n childre n durin g pregnancy , an d o f 
spacing births . Perhap s mor e significan t tha n th e trainin g o f 
nurses t o d i s c h a r g e wide r dutie s i n p r e g n a n c y an d l a b o u r , 
h o w e v e r , i s th e t r a i n i n g o f t r a d i t i o n a l birt h a t t e n d a n t s 
( T . B . A . s ) . The y ar e ofte n th e first , an d frequentl y th e onl y 
health car e worker s wit h who m pregnan t wome n i n poo r countrie s 
have c o n t a c t . I t ha s bee n pointe d ou t t h a t , p a r t i c u l a r l y 
because T.B.A. s ar e s o activ e i n Africa , Asi a an d Lati n America , 
they probabl y delive r two-third s o f th e neonate s i n th e worl d 
(J. Stepan , "Traditiona l an d Alternativ e System s o f Medicine : A 
C o m p a r a t i v e Revie w o f L e g i s l a t i o n , " 3 6 ( 2 ) Int' 1 Diges t o f 
Health Legislatio n (1985 ) 283 , a t p . 3 1 4 ) . 
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Na t i o n a l legislativ e approache s t o traditiona l medicine , 
which a t time s includ e th e practice s no t onl y o f T.B.A. s bu t 
also o f midwives , hav e bee n divide d int o fou r broa d categorie s 
of policie s fo r regulatio n (se e Stepan , a t p . 2 8 7 ) . Thes e are : 

(a) E x c l u s i v e ( m o n o p o l i s t i c ) s y s t e m s , w h e r e onl y th e 
practice o f modern, scientific medicin e b y professional s 
and auxiliarie s i s recognize d a s lawful ; 

(b) T o l e r a n t s y s t e m s , w h e r e onl y th e syste m base d o n 
modern medicin e i s recognized , bu t t o som e e x t e n t , 
practitioners o f variou s form s o f traditiona l medicin e 
are tolerate d b y law ; 

(c) Inclusiv e systems , i n whic h system s othe r tha n moder n 
medicine ar e no t merel y tolerated , bu t ar e recognize d 
as formin g a  specia l par t o f th e structur e o f healt h 

c a r e ; and 

(d) I n t e g r a t e d s y s t e m s , i n w h i c h ther e i s officia l 
promotion o f th e integratio n o f tw o o r mor e system s 
w i t h i n a  s i n g l e r e c o g n i z e d s e r v i c e ; i n t e g r a t e d 
t r a i n i n g o f healt h p r a c t i t i o n e r s i s th e officia l 
policy. 

T h r o u g h o u t t h e d e v e l o p i n g w o r l d , th e tren d ha s bee n 
observed toward s providin g T.B.A. s wit h som e forma l t r a i n i n g , 
to giv e mor e structur e t o thei r histori c relianc e upo n learnin g 
through a p p r e n t i c e s h i p an d e x p e r i e n c e (M . S i m p s o n - H e b e r t , 
"Traditional Midwive s an d Famil y Planning" , Populatio n Reports , 
Population Informatio n P r o g r a m , 198 0 S e r i e s J , N o . 2 2 ) . I n 
some Commonwealt h countrie s suc h a s Belize , T.B.A. s ma y legall y 
work onl y i n area s wher e physician s o r registere d midwive s ar e 
u n a v a i l a b l e . I n Indi a an d M a l a y s i a , h o w e v e r , governmenta l 
efforts ar e bein g mad e t o registe r an d trai n T.B.A. s an d t o 
integrate the m int o materna l healt h car e system s (se e Stepan , 
p. 3 1 5 ) . I n additio n t o thei r primar y task s o f takin g car e o f 
d e l i v e r i e s , the y ma y b e employe d a s auxiliarie s i n teachin g 
hygiene an d i n famil y planning . I n Malaysia , fo r instance , th e 
M i d w i v e s ( R e g i s t r a t i o n ) R e g u l a t i o n s , 197 1 affor d T.B.A. s a 
broad opportunit y t o legaliz e thei r practice , an d t o b e eligibl e 
to p r a c t i s e a s m i d w i v e s (se e g e n e r a l l y M . O w e n , "Law s an d 
policies affectin g th e trainin g an d p r a c t i c e o f t r a d i t i o n a l 
birth a t t e n d a n t s " , 3 4 ( 3 ) Int' 1 Diges t o f Healt h Legislatio n 
(1983) 4 3 9 ) . 

The Novembe r 198 5 W.H.O . Interregiona l Meetin g o n Preventio n 
of Materna l Mortalit y recommende d tha t a  majo r rol e o f T.B.A. s 
should b e referra l w h e r e , o f course , ther e ar e materna l an d 
related healt h car e facilitie s t o whic h wome n ca n b e referred . 
T r a i n i n g o f T.B.A. s shoul d the n b e i n r e c o g n i t i o n o f ris k 
factors suc h a s age , parit y an d bleedin g durin g pregnancy , an d 
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in detection o f anemia , infection , prolonged labou r an d excessiv e 
blood loss , an d als o whe n necessar y i n referra l t o a  sourc e o f 
legal abortio n (se e Report , above , a t p . 1 1 ) . T.B.A. s shoul d 
also b e give n th e trainin g an d supplie s t o preven t o r trea t 
complications wheneve r possible , includin g us e o f a n t i s e p t i c 
t e c h n i q u e s i n d e l i v e r y an d th e a d m i n i s t r a t i o n o f drug s t o 
reduce a n e m i a , an d p r o v i s i o n o f c o n t r a c e p t i v e s . T r e a t m e n t 
skills coul d includ e firs t ai d fo r treatmen t o f hemorrhag e an d 
safe remova l o f retaine d placent a (Ibid . ) . 

It wa s als o recommende d tha t accessibl e healt h centre s b e 
e s t a b l i s h e d t o preven t materna l death s throug h appropriatel y 
trained healt h personnel . Wher e objectivel y perfec t standard s 
are unattainable , resource s an d personne l ma y stil l b e deploye d 
and traine d t o highe r level s o f effectiveness . Personne l ca n 
be traine d t o recogniz e healt h an d pregnanc y abnormalities , t o 
use antibiotics , intramuscula r iro n supplements , and appropriat e 
drugs an d t o repai r lacerations . I n area s wher e physician s ar e 
not availabl e t o perfor m life-savin g caesarea n deliveries , th e 
f e a s i b i l i t y o f t e a c h i n g traine d m i d w i v e s t o undertak e thi s 
operation shoul d b e explore d (Ibid . ). 

The rol e o f m i d w i v e s i s bein g a d d r e s s e d i n d e v e l o p e d 
Commonwealth countrie s a s wel l a s i n developin g countris . Th e 
context o f th e discussio n ma y b e different , however , i n that , 
unlike i n mos t developin g regions , midwives ' practice s ma y b e 
legally controlle d becaus e adequat e number s o f physician s ar e 
a v a i l a b l e . Th e a d v a n t a g e s midwive s offe r ar e o f econom y i n 
public healt h expenditures , an d o f freedo m o f materna l choice , 
for instanc e o f hom e birt h rathe r tha n hospita l delivery . I n 
Canada, fo r instance , th e Colleg e o f Physician s an d Surgeon s o f 
the provinc e o f Albert a ha s observe d tha t medica l attendanc e a t 
non-emergency hom e birt h constitute s professiona l m i s c o n d u c t . 
In th e provinc e o f Ontario , o n th e othe r hand , th e governmen t 
is proposin g fo r th e firs t tim e t o recogniz e m i d w i f e r y a s a 
legitimate healt h profession . Th e scop e o f permitte d practic e 
has stil l t o b e e s t a b l i s h e d , h o w e v e r , sinc e m i d w i v e s ma y 
function eithe r unde r doctors ' supervision , as health auxiliaries , 
or independentl y o f suc h supervision . Medica l contention s tha t 
avoidable hom e birth s ar e no t i n th e bes t interest s o f wome n o r 
children, due , fo r instance , t o th e ris k o f unexpecte d event s 
which r e q u i r e th e car e tha t onl y hospital s ca n provide , ar e 
countered b y claim s t o materna l choic e an d contro l o f th e birt h 
e n v i r o n m e n t , m o t h e r s r e s p o n s i b i l i t y fo r w e l f a r e o f thei r 
c h i l d r e n an d f a m i l i e s , an d b y th e ris k o f m e d i c a l l y - o r 
h o s p i t a l - i n d u c e d injurie s t o c h i l d r e n , suc h a s nosocomia l 
infections ( m e d i c a l l y - o r i g i n a t i n g d i s e a s e s ) . Th e argumen t 
between doctor s an d th e hom e birt h movemen t ma y appear , fro m 
the p e r s p e c t i v e o f d e v e l o p i n g c o u n t r i e s , t o b e a  d i l e m m a 
p r i m a r i l y o f l u x u r y , h o w e v e r , rathe r tha n o f accommodatin g 
limited resource s t o immens e an d urgen t materna l healt h car e 
needs. 
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E. Th e "Women' s Convention " 

The conclusio n o f thi s Repor t (Chapte r V I below ) addresse s 
the genera l significanc e fo r Commonwealt h reproductiv e healt h 
law o f th e Unite d Nation s Conventio n o n th e Eliminatio n o f Al l 
Forms o f Discriminatio n Agains t Wome n (th e Women' s Convention) . 
Its relevanc e t o reproductiv e healt h risk s merit s preliminar y 
consideration, however , becaus e o f th e obviou s fac t tha t wome n 
are th e direc t victim s o f mortalit y du e t o pregnanc y an d 
childbirth. I t i s a  functio n o f legal , philosophica l an d 
social analysi s t o decid e whethe r materna l mortalit y primaril y 
affects wome n a s oppose d t o men , o r pregnan t person s a s oppose d 
to non-pregnan t persons , man y o f th e latte r o f whom , o f course , 
are als o women . T o discriminat e agains t th e pregnan t i s 
nevertheless t o discriminat e agains t women , eve n thoug h mor e 
than mother s hav e interest s i n th e successfu l an d saf e outcom e 
of pregnancy , an d eve n thoug h no t al l wome n ar e o r wil l becom e 
pregnant. 

The Conventio n ha s no w bee n signed , ratifie d o r accede d t o 
by ove r hal f of the countrie s o f th e Commonwealt h (se e Appendix) , 
including th e mos t heavil y populated . Accordingly , th e priorit y 
they giv e t o allocatin g thei r resource s t o th e preventio n an d 
relief o f reproductiv e healt h risk s affectin g wome n i s ope n t o 
assessment i n ligh t o f bot h th e lega l provision s an d th e mora l 
values o f th e Convention . Th e Conventio n i s legall y bindin g 
only upo n thos e countrie s tha t hav e ratifie d o r acceded , know n 
as State s Parties . Thei r obligation s ar e s o t o conduc t thei r 
national includin g legislativ e affair s a s t o confor m t o th e 
Convention, particularl y bu t no t onl y t o achieve th e eliminatio n 
of "discriminatio n agains t women" . Thi s i s define d i n Articl e 
1 o f th e Conventio n as : 

"... an y distinction , exclusio n o r restrictio n mad e 
on th e basi s o f se x whic h ha s th e effec t o r purpos e 
of impairin g o r nullifyin g th e recognition , enjoymen t 
or exercis e b y women , irrespectiv e o f thei r marita l 
status, o n a  basi s o f equalit y o f me n an d women , o f 
human rights an d fundamental freedom s i n the political , 
economic, social , cultural, civil o r an y othe r field. " 

The freedo m t o exercis e reproductiv e choic e withou t dange r 
to one' s life , whic h me n usuall y enjo y withou t difficulty , 
appears fundamenta l t o women , bu t ofte n it s enjoymen t i s 
dependent upo n th e materna l healt h car e service s an d traine d 
personnel reviewe d above . Wher e State s Partie s wit h th e mean s 
decline o r fai l t o appl y the m appropriatel y t o materna l healt h 
care, they ma y b e i n breac h o f th e Women' s Convention . Article s 
of th e Conventio n requir e State s Partie s t o issu e initia l an d 
subsequent periodi c report s o f thei r complianc e wit h th e 
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Convention t o th e Committe e o n th e Eliminatio n o f Discriminatio n 
Against Wome n (th e CEDA W Committe e -  se e Article s 1 7 - 2 2 ) . 

Of relevan t concer n t o materna l healt h car e throug h birt h 
spacing an d car e i n pregnanc y i s Articl e 12 . Thi s provide s 
that: 

" 1 . State s Partie s shal l tak e al l appropriat e measure s t o 
eliminate discriminatio n agains t wome n i n th e fiel d 
of healt h car e i n orde r t o e n s u r e , o n a  basi s o f 
equality o f me n an d w o m e n , a c c e s s t o healt h car e 
services, includin g thos e relate d t o famil y planning . 

2. Notwithstandin g th e provision s o f paragrap h 1  o f thi s 
article, States Parti es shall ensure to women appropriat e 
services i n connexio n wit h pregnancy , confinemen t an d 
the post-nata l period , grantin g fre e service s w h e r e 
n e c e s s a r y , a s wel l a s a d e q u a t e n u t r i t i o n durin g 
pregnancy an d lactation. " 

Where nationa l resource s ar e limited , thei r du e allocatio n 
to th e need s o r women' s reproductiv e surviva l an d welfar e mus t 
be assured . I t i s no t a  phenomeno n limite d t o th e Commonwealt h 
that, whe n defenc e o f countries ' population s i s considered , th e 
threat i s conceive d b y government s mor e i n militar y tha n healt h 
terms, an d defenc e budget s ar e accordingl y a f f o r d e d priorit y 
over budget s fo r medical , welfar e an d relate d services . Death s 
of wome n fro m pregnanc y an d childbirt h ar e ofte n a  mor e imminen t 
threat an d a  mor e frequen t nationa l experience , however , tha n 
women's death s fro m hostil e militar y action . 

M i l i t a r i s t i c , c o m m e r c i a l an d c o m p a r a b l e value s ofte n 
prevail i n c o u n t r i e s ' p o l i t i c a l p r i o r i t i e s ove r value s o f 
w o m e n ' s r e p r o d u c t i v e healt h du e t o t r a d i t i o n s an d cultur e 
which leav e th e interest s o f al l women , includin g th e actuall y 
and p o t e n t i a l l y p r e g n a n t , serve d onl y i n d i r e c t l y . Wome n 
themselves ar e ofte n non-participant s i n politica l an d commercia l 
life and , fo r instance , exclude d fro m leadershi p i n socia l an d 
r e l i g i o u s l i f e . Mal e p a r t i c i p a n t s an d leader s ma y a c c e p t 
responsibility fo r welfar e o f thei r wives , mother s an d daughters . 
The paternalisti c vie w ma y prevai l tha t i t i s th e functio n o f 
men t o p r o t e c t w o m e n ' s interests , an d no t fo r wome n t o tak e 
self-protective initiatives . Nevertheless , the Women's Conventio n 
provides i n Articl e 5  that : 

"States Partie s shal l tak e al l appropriat e measures : 

(a) T o modif y th e socia l an d cultura l pattern s 
of conduc t o f me n an d women , wit h a  vie w t o 
achieving th e eliminatio n o f prejudice s an d 
customary an d al l othe r practice s whic h ar e 
based o n th e ide a o f th e inferiorit y o r th e 
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superiority o f eithe r o f th e sexe s o r o n 
stereotyped role s fo r me n an d wome n " 

States Partie s ma y hav e federa l constitution s i n w h i c h , 
for instanc e a s i n Canada , treaty-makin g powe r i s veste d i n th e 
federal government , bu t responsibilit y fo r healt h an d welfar e 
constitutionally reside s i n th e provincia l authorities . Eac h 
being sovereig n withi n th e scope o f it s constitutiona l competence , 
the federa l g o v e r n m e n t canno t legall y compe l a  p r o v i n c i a l 
authority t o confor m t o th e internationa l lega l commitmen t mad e 
t h r o u g h exercis e o f th e treaty-makin g power . Whil e thi s ma y 
create legislative , politica l an d judicia l challenge s withi n a 
State Party , i t i s o f n o internationa l lega l consequence . I t 
is a cardinal principl e o f internationa l law , by which Commonwealt h 
c o u n t r i e s almos t invariabl y clai m t o b e bound , tha t a  Stat e 
Party canno t invok e th e provision s o f it s ow n constitutio n t o 
evade th e treat y obligation s i t ha s accepte d a t internationa l 
law. (O n furthe r aspect s o f th e Women' s Convention , includin g 
the scop e o f reservations , se e Chapte r V I b e l o w ) . 
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APPENDIX 

COMMONWEALTH STATE S THA T HAV E SIGNED , RATIFIE D 
OR ACCEDE D T O TH E CONVENTION , AN D STATU S O F REPORT S 
OF STATE S PARTIE S T O TH E CONVENTION , A S O F MA Y 198 6 

Australia (3 ) 
Bangladesh (2 ) 
Barbados (3 ) 
Canada (1 ) 
Cyprus (3 ) 
Dominica (3 ) 
Gambia* 
Ghana (4 ) 
Grenada* 
Guyana (3 ) 
India* 
Jamaica (3 ) 
Kenya (3 ) 
Lesotho* 
Mauritius (3 ) 
New Zealan d (3 ) 
Nigeria (4 ) 
Saint Christophe r an d Nevi s (4 ) 
Saint Luci a (3 ) 
Saint Vincen t an d Grenadine s (3 ) 
Sri Lank a (2 ) 
Tanzania (4 ) 
Trinidad an d Tobago * 
Uganda (4 ) 
United Kingdo m o f Grea t Britai n an d Norther n Irelan d (4 ) 
Zambia (4 ) 

* State s whic h hav e onl y signe d 
1-4 State s whic h hav e ratifie d o r accede d 
1 Report s receive d an d considere d b y th e Committe e 
2 Report s receive d an d t o b e considere d b y th e Committe e 

March 198 7 
3 Report s du e by May 1986 
4 Report s du e afte r Ma y 1986 
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II. CONTRACEPTIO N 

A. Introductio n 

There i s littl e contentio n i n th e moder n Commonwealt h 
about th e righ t o f individual s i n principl e t o acquir e knowledg e 
of mean s of . contraception. Althoug h i n som e jurisdiction s les s 
than tw o decades hav e passe d sinc e communicatio n o f contraceptiv e 
knowledge t o th e unmarrie d wa s classifie d a s a  crim e agains t 
morality, famil y plannin g service s an d knowledg e o f mean s t o 
avoid unwante d pregnanc y ar e no w promote d wit h fe w lega l 
limits. Constraint s o f tast e ma y contro l mean s o f advertisemen t 
of contraceptiv e service s an d methods , an d explici t commercia l 
advertising fo r instanc e o n televisio n i s rarel y found , bu t 
restrained publi c servic e advertisin g i s bein g develope d t o 
carefully targete d populations . 

Contraception ma y no t b e presente d a s such , becaus e o f 
negative an d mora l connotations . I t i s ofte n mor e positivel y 
expressed a s famil y plannin g an d birth-spacing . Sinc e th e 
unmarried ma y pla n no t t o buil d familie s unti l afte r marriage , 
"family planning " i s not euphemistic , but relate s t o individuals ' 
perceived needs . Further , i t appeal s t o responsibl e male s a s 
well as to responsible females, although the burden of contraceptive 
protection continue s t o fal l disproportionatel y upo n women . 
Birth-spacing educatio n i s appropriat e i n man y Commonwealt h 
cultures wher e th e cost s o f clos e births , i n hig h level s o f 
maternal deat h an d sicknes s an d reduce d level s o f infan t 
survival an d health , ar e known . Mos t o f thos e wh o practic e 
contraception inten d t o postpon e bu t no t t o avoi d futur e 
conception. I n man y countries , avoidanc e o f conceptio n i s 
achieved b y voluntar y sterilizatio n (se e Chapte r II I below) , 
which i n worldwid e term s ha s becom e th e mos t widel y practica l 
means o f birth-control . 

The lega l issue s i n contraceptio n concer n adolescents ' 
rights o f acces s t o confidentia l services , permissio n o f a  powe r 
of spousa l veto , definitional distinction s betwee n contraceptio n 
and abortion , wit h specia l regar d t o th e newl y perceive d 
" c o n t r a g e s t i v e " drug s an d therapies , an d consequence s o f 
contraceptive failure . Contraceptio n fail s no t onl y whe n 
conception occurs , bu t als o whe n infertilit y results , fo r 
instance du e t o pelvi c inflammator y disease . Additiona l issue s 
concern healt h personne l legall y entitle d t o offe r famil y 
planning services , fo r instanc e b y prescriptio n o r invasiv e 
p r o c e d u r e s , an d informatio n dru g manufacturer s mus t giv e 
ultimate user s o f thei r products , throug h packag e inserts . 
Courts hav e distinguished contraceptiv e product s fro m therapeuti c 
products, i n tha t th e latte r ar e take n b y sic k peopl e seekin g 
control o f disease , o r b y health y peopl e seekin g t o preven t 
disease, wherea s contraceptive s ar e use d primaril y b y health y 
people seekin g t o avoi d th e natura l consequence s o f health y 
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conduct. Accordingly , thei r informationa l need s an d thei r 
options ar e differen t fro m thos e seekin g t o resis t o r preven t 
sickness. 

B. Adolescen t Contraceptio n -  The Gillic k Cas e 

Few case s regardin g reproductio n an d reproductiv e healt h 
can hav e arouse d a s muc h commentary , bot h i n Englan d wher e i t 
originated an d i n man y othe r Commonwealt h jurisdictions , a s 
Gillick v . Wes t Norfol k an d Wisbec h Are a Healt h Authority , 
[1985] 3  Al l E.R . 40 2 (Hous e o f Lords) . Th e cas e bega n i n 
mid-1982, whe n Mrs . Gillic k sue d fo r a  declaratio n tha t advic e 
issued i n lat e 198 0 b y th e Departmen t o f Healt h an d Socia l 
Security (th e DHSS ) wa s unlawful . Th e advice , whic h wa s a 
revised versio n o f earlie r guidance , state d o r implie d that , at 
least i n certai n case s whic h wer e describe d a s "exceptional" , a 
doctor coul d lawfull y prescrib e contraceptio n fo r a  gir l age d 
under 1 6 year s ol d withou t he r parents ' consent , respectin g 
the minor' s confidentiality . Mrs . Gillic k wrot e t o he r loca l 
health authorit y forbiddin g contraceptiv e o r abortio n advic e o r 
treatment t o an y o f he r fou r (late r five ) daughter s whil e age d 
under 1 6 year s withou t he r consent . Whe n th e healt h authorit y 
replied, i n accordanc e wit h th e DHS S guidance , tha t suc h 
treatment i s a  matte r fo r a  doctor' s clinica l judgment , takin g 
into accoun t al l th e factor s o f th e case , Mr s Gillic k sue d th e 
health authorit y an d th e DHS S fo r declaration s tha t th e healt h 
authority an d DHS S guidanc e wer e wron g i n law . 

Trial: Th e Matur e Mino r Doctrin e 

On tria l i n th e Queen' s Benc h Divisio n o f th e Hig h Court , 
Woolf J . refuse d th e declarations ; se e [1984 ] 1  Al l E.R . 365 . 
There wa s n o bindin g jurisprudenc e resolvin g th e conflic t 
between parenta l right s t o contro l thei r children' s medica l 
care an d adolescents ' medica l autonom y an d confidentiality , 
but th e tria l judg e foun d guidanc e i n th e judgmen t o f Add y 
J. o f th e Ontari o Hig h Cour t i n Johnsto n v . Wellesle y Hospita l 
(1970), 1 7 D.L.R . (3d ) 139 . Thi s reflecte d th e so-calle d 
"mature minor " rule , expresse d i n th e celebrate d languag e o f 
Lord Nathan' s tex t Medica l Negligenc e (1957 ) a t p . 176 : 

"It i s suggeste d tha t th e mos t satifactor y solutio n 
of th e proble m i s t o rul e tha t a n infan t wh o i s 
capable of appreciating fully the nature and consequences 
of a  particula r operatio n o r o f particula r treatmen t 
can giv e a n effectiv e consen t thereto , an d i n suc h 
cases th e consen t o f th e guardia n i s unnecessary. " 

Woolf J . observe d tha t a  docto r wh o wa s s o ill-advise d a s t o 
give contraceptiv e advic e o r treatmen t t o a  gir l age d unde r 
16 years, i n orde r t o facilitat e he r havin g sexua l intercourse , 
which migh t constitut e a n offenc e b y he r partne r agains t 
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England's Sexua l Offence s Ac t 1956 , woul d b e a t ris k o f lega l 
liability. I t wa s expected , however , tha t responsibl e doctor s 
would giv e contraceptiv e advic e an d treatmen t onl y whe n satisfie d 
that th e treatmen t i s medicall y indicate d b y a  girl' s actua l o r 
imminently prospectiv e sexua l activity , an d tha t sh e wil l tak e 
the risk s o f contraceptivel y unprotecte d intercours e rathe r 
than hav e parenta l involvemen t i n th e medica l car e decision . 

Appeal; Reversa l 

The Cour t o f Appeal , b y unanimou s decisio n o f it s thre e 
judges, reverse d th e tria l decision , an d grante d Mrs . Gillic k 
the declaration sh e sought; see [1985] 1 All E.R . 533 . Dominatin g 
the appea l judges ' reasonin g wa s a n absolutis t vie w o f parenta l 
control o f mino r children' s lives , an d concer n that , i n th e 
Sexual Offence s Ac t 1956 , Parliamen t ha d determine d a  polic y o f 
sexual abstinenc e b y girl s unde r 1 6 year s o f ag e whic h wa s 
incompatible wit h lega l toleranc e o f contraceptiv e advic e an d 
treatment whic h woul d equi p the m t o undertak e wit h impunit y th e 
very conduc t fo r whic h thei r partner s coul d b e imprisoned . 
Since sexua l intercours e wit h girl s unde r 1 6 year s ol d i s s o 
proscribed, th e judge s foun d n o licenc e i n parent s t o consen t 
to it , no r b y implicatio n t o contraceptiv e advic e an d treatmen t 
which they considered t o facilitate suc h conduct. The y recognize d 
an emergenc y exception , however, i n which contraceptiv e service s 
could lawfull y b e rendere d t o a  gir l belo w age , perhap s whe n 
she wa s abandone d b y he r parents , o r wayward , beyon d parenta l 
control an d alread y determine d t o b e o r likel y t o becom e 
sexually active . Th e Cour t o f Appeal's reasonin g wa s reinforce d 
by nineteenth-centur y precedent s o n right s o f children' s lega l 
guardians t o tak e decision s o n thei r behalf , an d t o exercis e 
control ove r thei r lif e styles . 

In respons e t o th e Cour t o f Appeal' s decision , th e DHS S 
withdrew it s advic e o n adolescen t contraception , pendin g appea l 
to th e Hous e o f Lords . A n interestin g respons e i n Commonwealt h 
legal literatur e wa s publicatio n o f article s fro m a  numbe r o f 
jurisdictions, includin g Scotland , Ne w Zealan d an d Canada , 
explaining wh y th e reasonin g th e Englis h Cour t o f Appea l foun d 
persuasive was inapplicable to circumstances in those jurisdiction. 
The literatur e dre w attentio n t o differen t lega l provision s o n 
the minimu m ag e o f femal e consen t t o sexua l intercourse , an d 
acceptance o f th e matur e mino r rule , o r th e emancipate d mino r 
rule, permittin g legall y effectiv e consen t t o medica l car e b y 
minors o f sufficien t capacit y t o understan d it s implications , 
or who ha d bee n lef t by their parent s t o make thei r ow n decisions . 
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Final Decision : Medica l Discretio n 
and th e Matur e Mino r Doctrin e Uphel d 

In Octobe r 1985 , th e Hous e o f Lord s reverse d th e Cour t o f 
Appeal, b y a  majority o f thre e judgment s t o two , and reinstate d 
the decisio n o f th e tria l judg e t o refus e th e declaration s 
sought. Th e decisio n i s o f considerabl e importance , no t onl y 
on th e issue s o f contraceptio n an d abortio n treatmen t fo r girl s 
aged unde r 1 6 years , bu t als o o n th e governin g principle s 
of minors ' consen t t o medica l treatment , fo r instanc e regardin g 
psychiatric car e an d treatmen t fo r addictio n t o alcoho l an d 
other substances , an d minors ' right s t o enjo y confidentialit y 
in thei r dealing s wit h healt h professionals . Th e dissenting tw o 
judges invoke d th e reasonin g whic h ha d prevaile d i n th e Cour t 
of Appeal , Lor d Brando n o f Oakbroo k findin g a s a  fac t tha t (a t 
p. 429): 

"... t o giv e suc h a  girl [age d unde r 1 6 years] advic e 
about contraception , t o examin e he r wit h a  vie w t o 
her usin g on e o r mor e form s o f protectio n an d finall y 
to prescribe contraceptive treatment for her, necessarily 
involves promoting , encouragin g o r facilitatin g th e 
having o f sexua l intercourse , contrar y t o publi c 
policy, b y tha t gir l wit h a  man." 

Lord Templeman' s dissentin g judgmen t wa s les s committe d t o th e 
views tha t contraceptio n cause s sexua l activit y an d tha t th e 
criminal characte r o f suc h activit y render s an y accommodatio n 
to i t unlawful . H e found , however , that (a t pp . 434-5) : 

"The decision to authoriseand accept medical examinatio n 
and treatmen t fo r contraceptio n i s a  decision whic h a 
girl unde r 1 6 i s no t competen t t o m a k e . I n m y 
opinion a  docto r ma y no t lawfull y provid e a  gir l 
under 1 6 wit h contraceptiv e facilitie s withou t 
the approva l o f th e paren t responsibl e fo r th e gir l 
save pursuan t t o a  cour t order , o r i n th e cas e o f 
emergency o r i n exceptiona l case s wher e th e paren t 
has abandone d o r forfeite d b y abus e th e righ t t o b e 
consulted. " 

The judicial majority i n the House of Lords saw contraception 
as protectio n agains t pregnanc y an d prematur e motherhoo d o r 
abortion, an d considere d tha t parenta l right s shoul d b e viewe d 
pragmatically o n th e circumstance s o f eac h case , rather tha n a s 
prevailing a s a  matte r o f lega l doctrin e du e t o th e axiomati c 
incompetence o f unde r 1 6 year-old s t o mak e medica l decisions . 
Lord Frase r o f Tullybelto n foun d tha t a  docto r i s legall y 
entitled t o advise a girl an d t o give he r contraceptiv e treatmen t 
without he r parent' s consen t o r eve n knowledg e provide d tha t 
the docto r i s satisfie d o n th e followin g matter s (p . 413): 
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(1) tha t th e gir l (althoug h unde r 1 6 year s o f age ) wil l 
understand th e advice ; 

(2) tha t th e docto r canno t persuad e he r t o infor m he r 
parents o r t o allo w th e docto r t o infor m th e parent s 
that sh e i s seekin g contraceptiv e advice ; 

(3) tha t sh e i s ver y likel y t o begi n o r t o c o n t i n u e 
having sexua l intercours e wit h o r without contraceptiv e 
treatment; 

(4) tha t unles s sh e receive s c o n t r a c e p t i v e advic e o r 
treatment he r physica l o r menta l healt h o r bot h ar e 
likely t o suffer ; 

(5) tha t he r bes t interest s requir e th e docto r t o giv e 
her contraceptiv e advice , treatmen t o r bot h w i t h o u t 
the parenta l consent . 

Lord Frase r immediatel y adde d tha t th e resul t ough t no t t o b e 
regarded a s a  licenc e fo r doctor s t o disregar d parenta l wishe s 
whenever the y fin d i t convenien t t o d o so . H e found , however , 
that (p . 4 1 3 ): 

"The medica l professio n hav e i n moder n time s com e t o 
be entruste d wit h ver y wid e d i s c r e t i o n a r y power s 
going beyon d th e stric t limit s o f clinica l judgmen t 
and, i n m y opinion , ther e i s nothin g strang e abou t 
e n t r u s t i n g the m wit h thi s furthe r r e s p o n s i b i l i t y 
which the y alon e ar e i n a  positio n t o d i s c h a r g e 
satisfactorily. " 

The judg e considere d principle s derive d fro m th e Sexua l Offence s 
Act 195 6 t o b e irrelevan t t o th e questio n o f parenta l right s 
and d o c t o r s ' capacit y t o trea t minor s c o n f i d e n t i a l l y wit h 
contraceptive protection . 

Lord Scarma n base d hi s decisio n no t onl y o n th e ground s o f 
Lord Fraser' s judgment , wit h whic h h e expressl y a g r e e d , bu t 
also upo n th e matur e mino r doctrine . H e foun d tha t (a t p . 4 1 4 ): 

"The cas e i s th e beginning , no t th e conclusion , o f a 
legal developmen t i n a  fiel d glimpse d b y on e o r tw o 
judges i n recen t time s .. . bu t no t ye t full y explore d 
.... Th e c o n t r a c e p t i v e pil l ha s introduce d a  ne w 
independence, an d offer s ne w options , fo r women ; bu t 
has i t i n th e proces s undermine d parenta l righ t an d 
duty? I n m y judgment , th e answe r i s No , eve n thoug h 
parental righ t ma y no t b e a s extensiv e o r a s lon g 
lasting a s [Mrs . Gillick ] believe s i t t o be. " 
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Lord Scarma n trace d lega l principle s t o sho w tha t [a t p . 420 ] 
"The p r i n c i p l e o f th e la w .. . i s tha t parenta l right s ar e 
derived fro m parenta l dut y an d exis t onl y s o lon g a s the y ar e 
needed fo r th e protectio n o f th e perso n an d propert y o f th e 
child." I t follow s tha t whe n a  mino r ha s persona l capacit y fo r 
s e l f - p r o t e c t i o n , measure d b y factua l criteri a o f intellectua l 
and emotiona l growt h an d no t b y a  m e c h a n i c a l tes t o f a g e , 
parental right s d e c l i n e . Th e judg e endorse d th e moder n la w 
governing parenta l right s an d a  child' s capacit y t o mak e hi s o r 
her ow n d e c i s i o n s , e x p r e s s e d i n th e Hous e o f Lords ' 198 4 
d e c i s i o n i n R . v . D. , [1984 ] 2  Al l E.R . 449 , notin g tha t (a t 
p. 4 2 3 ) : 

Lord Scarma n wen t o n t o conclud e tha t (a t p . 4 2 3 ) : 

"In th e ligh t o f th e foregoin g I  woul d hol d tha t a s a 
matter o f la w th e parenta l righ t t o determin e whethe r 
or no t thei r m i n o r chil d belo w th e ag e o f 1 6 wil l 
have medica l t r e a t m e n t t e r m i n a t e s i f an d whe n th e 
child achieves a sufficient understanding and intelligenc e 
to enabl e hi m o r he r t o u n d e r s t a n d full y wha t i s 
p r o p o s e d . I t wil l b e a  questio n o f fac t whethe r a 
child seekin g advic e ha s sufficien t understandin g o f 
what i s involve d t o giv e a  consen t vali d i n law. " 

He added tha t a  girl age d unde r 1 6 years considerin g contraceptiv e 
advice an d treatmen t ha s muc h t o understand , includin g question s 
of relationship s wit h parents , long-ter m p r o b l e m s a s s o c i a t e d 
with th e emotiona l inpac t o f pregnanc y an d it s termination , an d 
risks t o healt h fro m sexua l intercours e whic h contraceptio n ma y 
d i m i n i s h bu t c a n n o t e l i m i n a t e . Lik e W o o l f J . b e l o w , Lor d 
Scarman wa s helpe d b y the Ontario decisio n i n Johnston v . Wellesle y 
Hospital. 

Lord B r i d g e o f H a r w i c h p r i m a r i l y a d d r e s s e d procedura l 
aspects o f th e case , bu t h e expressl y agree d wit h th e judgment s 
of Lord s Frase r an d Scarman , an d approve d th e term s i n whic h 
the tria l j u d g e , W o o l f J . ha d d i s p o s e d o f th e clai m o f a 
doctor's crimina l complicit y i n givin g contraceptiv e advic e an d 
treatment t o a  gir l age d unde r 1 6 y e a r s , addin g tha t (a t p . 4 2 8 ): 

"On th e issu e o f publi c policy , i t seem s t o m e tha t 
the polic y c o n s i d e r a t i o n u n d e r l y i n g th e crimina l 
sanction impose d b y statut e o n me n wh o hav e intercours e 

"The Hous e must , i n m y view , b e understoo d a s havin g 
in tha t cas e accepte d t h a t , s a v e w h e r e s t a t u t e 
otherwise provides , a  minor' s capacit y t o mak e hi s o r 
her ow n decisio n depend s o n th e mino r havin g sufficien t 
understanding an d intelligenc e t o mak e th e decisio n 
and i s no t t o b e d e t e r m i n e d b y r e f e r e n c e t o an y 
judicially fixe d ag e limit. " 
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with girl s unde r 1 6 i s th e protectio n o f youn g girl s 
from th e untowar d consequence s o f intercourse . 
Foremost amon g thes e mus t surel y b e th e ris k o f 
pregnancy leadin g eithe r t o abortio n o r th e birt h o f 
a chil d t o a n immatur e an d irresponsibl e mother . I n 
circumstances wher e i t i s apparen t tha t th e crimina l 
sanction wil l not , o r i s unlikel y to , affor d th e 
necessary protectio n i t cannot , i n m y opinion , b e 
contrary t o publi c polic y t o prescrib e contraceptio n 
as th e onl y effectiv e mean s o f avoidin g a  wholl y 
undesirable pregnancy. " 

Commonwealth Implication s 

The judgmen t o f th e Hous e o f Lord s ha s man y implications , 
by n o means confine d t o th e area s o f contraceptio n an d abortio n 
in which Mrs . Gillick sough t he r declarations. It s implication s 
within Commonwealt h jurisdiction s ar e als o profound , sinc e i t 
addresses th e doctrina l underpinning s o f th e Commo n la w an d 
indicates relationships between criminal prohibit ion of intercourse 
with girl s unde r give n age s an d medica l advic e an d treatmen t 
designed t o protec t girl s agains t pregnancy . I t reinforce s th e 
literature throug h whic h author s distinguishe d thei r nationa l 
laws fro m th e positio n reache d b y th e Cour t o f Appeal , an d 
illuminates th e wa y i n whic h man y jurisdiction s ma y interpre t 
the provision s o f thei r ow n system s regardin g medica l car e o f 
adolescents (for information on which to base worldwide comparisons, 
see J.M . Paxma n an d R.J . Zuckerma n Adolescen t Healt h an d th e 
Law (1986 , in press , W.H.O. Geneva) , chs . 4-7. ) 

Most significantly , th e Gillic k cas e show s that , i n th e 
absence o f unambiguous legislation , there i s no "ag e o f consent" 
for medica l treatment . Legislatio n o r subordinat e legislatio n 
may expres s age s lowe r tha n majorit y whe n minor s ma y giv e 
legally effectiv e consen t t o medica l includin g diagnosti c an d 
surgical care , bu t suc h provision s alon e d o no t sho w tha t 
minors lac k competenc e t o giv e suc h consen t belo w th e specifie d 
ages. The y ma y b e competen t i n individua l cases , i f the y ar e 
found t o hav e sufficien t understandin g o f th e implication s o f 
having medica l treatment , an d o f foregoin g it . I n cas e o f 
doubt a s t o a n individua l minor' s competence , a  docto r ma y 
obtain another reliable professional opinion. Ther e is accordingly 
not a n ag e o f consen t i n most jurisdictions , but a  condition o f 
consent, namel y competenc e o r maturit y t o mak e a n adequatel y 
informed decisio n o n acceptin g o r rejectin g medica l car e whic h 
appears objectivel y t o b e i n th e minor's bes t interests . 

In view o f the disadvantages pregnan t unmarrie d adolescent s 
face i n Commonwealth countries , a decision whic h wil l b e likel y 
to reduc e th e incidenc e o f unmarrie d adolescen t pregnanc y i s to 
be welcomed . Thos e wh o shar e Mrs . Gillick's convictio n tha t 
access t o contraceptiv e service s increase s adolescen t sexua l 



25 

intercourse- ma y d o u b t , o f c o u r s e , tha t th e Hous e o f Lords ' 
decision wil l hav e tha t effect . Nevertheless , evidenc e show s 
that i n 1978 , twent y percen t o f England' s adolescent s ha d ha d 
sexual experienc e b y the age of 16 (J. Senderowit z and J.M. Paxman , 
Population Bulleti n -  Adolescen t Fertility : Worldwid e Concerns , 
P o p u l a t i o n R e f e r e n c e Burea u V o l . 4 0 , N o . 2 , Apri l 1985 , a t 
p. 8 ) an d tha t 4 0 t o 50  percen t o f girl s ha d ha d intercours e b y 
the ag e o f 1 7 ("Yout h i n th e 1980s : Socia l an d Healt h Concerns" , 
Population Reports , Populatio n Informatio n Program , Th e John s 
Hopkins University , Serie s M  No . 9  Nov.-Dec . 1985 , p . M - 3 5 7 ) . 

Apart fro m th e healt h risk s o f a d o l e s c e n t p r e g n a n c y , 
childbirth an d abortion , in some countries pregnan t schoolchildre n 
may b e require d t o leav e school , an d ma y b e unabl e t o continu e 
their educatio n eve n whe n the y ar e no t actuall y expelle d fro m 
school. I t ha s bee n noted , fo r instance , that : 

"In th e Caribbea n islands , abou t 5 8 percen t o f firs t 
babies ar e bor n t o mother s age d unde r 19 , an d hal f o f 
those ar e age d 1 7 o r less . Thi s mean s a  substantia l 
number of schoolgirls becom e pregnant and, i n accordanc e 
with prevailin g custom , leav e schoo l wit h n o chanc e 
of r e a d m i s s i o n " ( J . M c K a y ( e d . ) , A d o l e s c e n t 
F e r t i 1 i t y : Report o f a n Internationa l Consultatio n 
(1983), Int' l Planne d Parenthoo d Fed. , 8 ). 

More grav e tha n thi s i s th e relativel y hig h incidenc e o f 
maternal mortalit y amon g youn g mothers . I n Jamaic a an d Nigeria , 
for i n s t a n c e , i t ha s bee n foun d tha t wome n younge r tha n 1 5 
years ol d ar e fou r t o eigh t time s mor e likel y t o di e durin g 
pregnancy an d childbirt h tha n wome n age d fro m 1 5 to 19 (Populatio n 
Reports, ibid. , p . M - 3 6 5 ) . Prenata l car e fo r youn g mother s T 7 
u nava i 1 able  t o man y i n d e v e l o p i n g countries , bu t i t ma y b e 
essential t o sav e life . I n rura l Banglades h th e mortalit y rat e 
for wome n age d twent y t o twenty-fou r wa s 4  death s pe r 100,00 0 
live births , bu t a  stud y o f 22,00 0 Nigeria n wome n showe d a 
death rat e amon g thos e age d 1 4 o r younge r o f 50 0 pe r 100,00 0 
live birth s wher e prenata l car e wa s good , an d 4,30 0 pe r 100,00 0 
for m o t h e r s i n th e sam e ag e rang e wh o ha d no t receive d car e 
(Ibid.) . I n th e fac e o f suc h figures , a  judgmen t whic h remove s 
barriers t o adolescen t contraceptiv e care , where i t i s available , 
appears particularl y humane . 
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C. Spousa l Vet o 

Some jurisdiction s retai n law s o r maintai n practice s b y 
which a  spous e ma y vet o a  partner' s decisio n t o hav e recours e 
to for instanc e a  chemical o r mechanical mean s o f contraception. 
Such law s o r practice s ma y appl y t o bot h husband s an d wives , 
but th e fac t tha t ther e ar e s o many mor e mean s o f contraceptiv e 
intervention i n th e reproductiv e processe s o f female s tha n o f 
males tha t ar e dependen t upo n third-part y provisio n o f service s 
(as opposed to male contraception dependent upon s imple acquisition 
of a  condom) , mean s tha t discriminatio n i s foun d primaril y 
against wives ' acces s t o contraception . I n Papu a Ne w Guinea , 
for instance, legislation prohibits distribution of contraceptives 
towives without their husbands' consent ( Annual Review of Population 
Law 1979 , U.N . Fun d fo r Populatio n Activities , 20) . A s clini c 
practice, furthermore , th e Gambi a Famil y Plannin g Associatio n 
requires women age d unde r 2 1 to have parents ' consen t i f single, 
or husbands 1 consen t i f married , befor e service s ar e given , 
although th e government' s ow n Departmen t o f Medicine an d Healt h 
imposes n o ag e conditio n fo r autonomou s consen t t o service s 
(Letter fro m th e Women's Burea u t o the Commonwealt h Secretaria t 
Women &  Development Programme) . 

Laws o f thi s controllin g purpos e o r effec t ma y reflec t th e 
values o f a n indigenou s culture , but i t i s questionable whethe r 
such international provision s as the Convention on the Elimination 
of All Forms of Discrimination Against Women are to be interprete d 
in accordanc e wit h principle s o f cultura l relativism , which ma y 
recognize th e legitimac y o f discriminator y lega l provision s i n 
one jurisdictio n whe n the y ar e offensiv e i n others . I n an y 
event, i t ma y b e observe d tha t spouse s commonl y bea r lega l 
responsibilities t o provid e eac h othe r wit h necessarie s o f 
life, whic h includ e medica l care . Th e pro/e n dange r tha t 
repeated pregnanc y an d shor t birth-spacin g presen t t o women' s 
lives and healt h (se e Chapter I , B above) may sho w tha t husband s 
have lega l dutie s t o mak e medica l mean s o f fertilit y contro l 
and birt h spacin g availabl e t o thei r wives , i f othe r mean s o f 
preserving thei r live s an d healt h ar e no t practised . Further , 
husbands ma y hav e n o powe r t o obstruc t wome n fro m obtainin g fo r 
themselves th e necessarie s o f lif e husband s ar e boun d t o 
provide. I t ma y b e presume d tha t husband s inten d t o observ e 
rather tha n t o violat e thei r lega l responsibilitie s t o protec t 
their wives against reproductive hazards presented b y pregnancies 
the wive s d o no t want . 

Husbands' consen t t o contraceptiv e care , eve n whe n 
required b y lega l form , ma y b e expresse d throug h th e wive s wh o 
attend fo r contraceptiv e advic e an d treatment , rathe r tha n b e 
given b y husband s i n person . Thi s i s s o no t onl y becaus e o f 
the lega l presumptio n tha t me n inten d t o respec t rathe r tha n t o 
violate thei r lega l duties , bu t als o becaus e o f th e respec t 
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paid t o the m b y thei r wives . I n a  brie f prepare d fo r thi s 
Report b y th e Fij i Medica l Association , i t i s observe d that : 

"It i s relevan t tha t onl y a  ver y smal l minorit y o f 
women wil l expres s a n opinio n contrar y t o on e thei r 
husband ha s alread y stated ; o r agre e t o a n operatio n 
or procedure , o r g o an d see k medica l attention , i f 
their husban d ha s expresse d himsel f oppose d t o it. " 

Husbands wh o d o no t wis h th e presumptio n o f thei r consen t t o 
prevail ma y b e expecte d t o tak e initiative s expressl y t o vet o 
contraceptive car e thei r wive s seek . 

In contras t t o jurisdiction s tha t legislat e a  spousa l 
veto, other s mak e clea r tha t on e spouse' s bes t reproductiv e 
health care , determine d i n consultatio n wit h a n appropriat e 
professional, i s no t t o b e subjecte d t o th e vet o o f th e other . 
The writte n permissio n o f a  husban d fo r medica l car e o f hi s 
wife ma y d o violenc e t o customar y law , wher e a  woman' s famil y 
retains a n interes t i n he r well-bein g afte r marriage , an d a 
husband doe s no t hav e contro l i n thi s are a o f he r life . 
Rejection o f spousa l vet o powe r ca n b e justifie d o n othe r 
grounds too . I n Swaziland , fo r instance , bot h Commo n la w (se e 
Palmer v . Palmer , 195 5 (3 ) S.A . 55 ) an d customar y la w exclud e 
the capacit y o f a  spous e t o contro l th e other' s healt h (se e 
A.K. Armstron g an d R.T . Nhlap o La w an d th e Othe r Sex : Th e Lega l 
Position of Women in Swaziland (1985) at pp. 106-108) . Reinforcin g 
the poin t is a  Ministr y o f Healt h memorandu m o f 23r d Novembe r 
1978, however , whic h inform s particularl y staf f o f publi c 
health agencie s that : 

"The objectiv e o f famil y plannin g i s t o improv e th e 
health o f th e mothe r an d chil d an d t o protec t th e 
unwed mothe r fro m accidenta l pregnancy . Durin g th e 
health worke r -  clien t interviews , th e healt h worke r 
is professionall y traine d t o asses s th e need s o f eac h 
client i n accordanc e wit h th e abov e name d objectives . 
To the n as k th e clien t t o produc e a  signe d consen t 
form fro m eithe r th e paren t o r his/he r relativ e i s 
contrary t o th e professonalis m o f th e healt h worker " 
(at p . 110). 

In jurisdiction s wher e spousa l consen t i s sough t i n practic e 
though no t legall y required , a  simila r ministeria l directiv e 
could serv e th e interest s o f bot h spousa l autonom y an d spousa l 
health. 

D. Post-coita l Contraceptio n an d "Contragestion " 

An issu e identifie d i n a n earlie r Report , Emergin g Issue s 
in Commonwealt h Abortio n Laws , 1982 , concern s th e distinctio n 
drawn in  la w betwee n contraceptio n an d abortion . I t wa s note d 
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that, sinc e lega l a n a l y s i s show s tha t a b o r t i o n o c c u r s onl y 
after i m p l a n t a t i o n o f a n e m b r y o i n th e uterin e w a l l , mean s 
intended t o p r e v e n t suc h i m p l a n a t i o n wil l no t fal l u n d e r 
prohibitions o f abortio n laws . Whethe r th e mean s ar e applie d 
in anticipatio n o f intercours e o r post-coitally , the y wil l fal l 
on the contraception side of the contraception/abortiondistinction . 
How lon g afte r intercours e the y ma y b e use d i s a  m a t t e r o f 
judgment mad e i n goo d fait h influence d b y biologica l o r medica l 
k n o w l e d g e . I n th e Unite d K i n g d o m , th e M i n i s t e r o f H e a l t h 
observed i n 198 1 (se e Emergin g Issues , p . 41 ) tha t us e withi n 
72 hour s fro m unprotecte d intercours e c o n s t i t u t e d l e g i t i m a t e 
c o n t r a c e p t i o n . A  respecte d lega l commentator , Professo r Ia n 
Kennedy, ha s claime d that , sinc e a b o r t i o n i s d e p e n d e n t upo n 
successful implanation , post-coita l contraceptio n i s legitimat e 
as contraceptio n durin g "tha t tim e perio d whic h th e consensu s 
of i n f o r m e d medica l scientifi c opinio n state s i s th e maximu m 
time afte r intercours e befor e implantatio n take s place . T h i s 
may b e 7  days o r 8  o r 9  or 10 " ("Th e lega l an d ethica l implication s 
of p o s t c o i t a l birt h c o n t r o l " i n H . Graham e (ed. ) Postcoita l 
Contraception: M e t h o d s , services and prospects (1983 ) 62 at p. 6 6 ). 

With developmen t o f ant i progestin d r u g s , whic h neutraliz e 
the reproductiv e functio n tha t render s a  woman's uteru s hospitabl e 
to embryoni c implantation , th e expressio n "contragestion " ha s 
e m e r g e d a s a  r e f i n e m e n t o f c o n t r a c e p t i o n . I n it s o r i g i n , 
"contraception" applie d t o p r e v e n t i o n o f c o n c e p t i o n , r a t h e r 
than t o preventio n o f post-conceptiv e reproductiv e developments ; 
prevention no t o f conceptio n bu t o f subsequen t gestatio n ma y 

appropriately b e describe d a s "contragestion" . Thi s expressio n 
may no t b e confine d t o us e o f antiprogesti n drugs , sinc e othe r 
d r u g s , device s an d procedures , suc h a s prostaglandi n drug s an d 
menstrual aspiration , ma y als o b e e m p l o y e d c o n t r a g e s t i v e l y , 
that i s fo r th e purpos e o f preventin g post-conceptio n gestation . 

As a n example , th e antiprogesti n dru g RU48 6 ha s a  w i d e 
r a n g e o f p o t e n t i a l a p p l i c a t i o n s , whic h ar e a t presen t bein g 
explored throug h r e s e a r c h , i n c l u d i n g c l i n i c a l t r i a l s , i n a 
n u m b e r o f C o m m o n w e a l t h j u r i s d i c t i o n s . Th e dru g ma y operat e 
theoretically a s a  traditiona l contraceptive , a s a  contragestiv e 
affecting implantation , o r a s a  metho d t o correc t mense s delay . 
The dru g promise s a  numbe r o f othe r u s e s , suc h a s aidin g saf e 
childbirth. It s capacit y t o effec t abortio n mus t b e teste d an d 
applied c o m p a t i b l y wit h a  j u r i s d i c t i o n ' s a b o r t i o n law , o f 
course, bu t it s contraceptiv e an d contragestiv e capacitie s ma y 
not b e subjec t t o thi s limitation . Fo r purpose s o f bot h lega l 
a n a l y s i s an d medica l assessment , th e journalisti c descriptio n 
of th e dru g a s a n "abortio n pill " i s therefor e incorrect . 

Removal o f a n e m b r y o c r e a t e d i n viv o fo r p u r p o s e s o f 
transplantation t o th e uteru s o f a  secon d woma n wil l b e addresse d 
in Chapte r V  below . I t ma y b e observe d here , however , tha t fo r 
the lega l reaso n explaine d above , suc h remova l i s no t governe d 
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by abortio n law , sinc e i t i s intende d t o occu r befor e th e 
process o f implanatio n i s completed . 

E. Contraceptiv e Failur e 

Since al l contraceptiv e (includin g contragestive ) mean s 
bear a n irreducibl e minimu m ris k o f failure , i t doe s no t follo w 
that contraceptiv e failur e i s necessaril y legall y actionabl e 
as negligence . I f legall y determine d requirement s o f informin g 
patients about contraceptive options and for instance risk/benefit 
implications o f option s ar e no t me t (se e Chapte r IIIB , below) , 
legal actio n ma y succeed , bu t thi s i s no t becaus e o f th e 
contraceptive failur e pe r se . I t ma y b e th e case , however , 
that contraceptiv e car e wa s i n fac t negligentl y undertaken , fo r 
instance b y prescriptio n o f a  clinicall y contr a indicated 
contraceptive drug , negligen t fittin g o r instructio n fo r 
fitting o f a  contraceptiv e device , o r negligen t conduc t o r 
checking o f vasectomy . 

Although contraceptiv e failur e i s usuall y indicate d b y 
conception an d pregnanc y followe d b y childbirth , stil l birt h o r 
spontaneous o r induce d abortion , i t ma y als o b e indicate d b y 
consequent infertility . Wher e contraceptio n i s deliberatel y 
selected ove r voluntar y sterilizatio n fo r purpose s o f fertilit y 
control becaus e a  woma n want s t o hav e a  chil d a t a  late r time , 
a contraceptive means that causes infertility will be particularly 
injurious. Pelvi c inflammator y diseas e associate d fo r instanc e 
with imprope r desig n o f o r advic e upo n us e o r subsequen t 
checking o f a n intrauterin e devic e (I.U.D. ) ma y b e a  caus e o f 
legal liability . 

The basi s o f lega l compensatio n fo r contraceptiv e failur e 
is generall y th e sam e a s tha t fo r sterilizatio n failure , 
involving th e centra l issue s o f whethe r an d ho w conceptio n an d 
birth o f a  chil d i s compensabl e a s a  specie s o f lega l injury . 
The issu e i s bette r addresse d i n th e contex t o f sterilizatio n 
failure, (see Chapter H I E , below) because the bulk of Commonwealth 
case-law ha s arise n i n thi s area . Wher e negligen t contraceptio n 
results i n infertilit y o r i n impairmen t o f healt h no t relate d 
to reproduction , suc h a s developmen t o f bloo d clot s du e t o a n 
unsuitable contraceptive drug negligently prescribed or negligently 
compounded o r delivere d b y a  pharmacist , lega l liabilit y wil l 
follow th e governin g loca l principle s o f negligenc e law , 
reinforced perhap s b y principle s o f liabilit y fo r breac h o f 
contract. Th e typ e o f disclosur e whic h shoul d b e mad e t o a 
women fo r who m a  contraceptiv e dru g ha s bee n prescribe d ha s 
been distinguished , however , fro m informatio n whic h shoul d 
legally accompan y prescriptio n o f a  routine therapeuti c drug . 
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F. Contraceptiv e Dru g Informatio n 

In th e cas e o f Bucha n v . Ort h Pharmaceutica l (Canada ) Ltd . 
((1986), 3 5 Can . C.L . Tort s 1 ) th e Ontari o Cour t o f Appea l 
upheld th e decisio n o f th e Hig h Cour t ((1984) , 4 6 O.R . (2d ) 
113) tha t th e scop e o f a  dru g manufacturer' s dut y t o war n o f 
dangers inheren t i n th e us e o f ora l contraceptive s exceed s tha t 
applicable t o regula r therapeutic , diagnosti c an d curativ e 
prescription drugs . Th e cas e ma y prov e t o b e o f specia l 
Commonwealth significanc e becaus e th e Cour t foun d n o decision s 
dealing specificall y wit h ora l contraceptive s i n Canada, England 
or othe r relevan t Commonwealt h jurisdictions , an d therefor e 
referred t o an d wa s influence d b y Unite d States ' jurisprudenc e 
on product s liability . Thi s ha s bee n buil t upo n th e basi s o f 
liability establishe d i n th e Britis h Commo n la w traditio n b y 
the Hous e o f Lord s i n Donoghu e v . Stevenson , [1932 ] A.C . 56 2 
(H.L.), especiall y throug h Lor d Atkin' s class i c statemen t (a t 
p. 599 ) that : 

"... a  manufacture r o f products , whic h h e sell s i n 
such a  for m a s t o sho w tha t h e intend s the m t o reac h 
the ultimat e consume r i n th e for m i n whic h the y lef t 
him wit h n o reasonabl e possibilit y o f intermediat e 
examination, an d wit h th e knowledg e tha t th e absenc e 
of reasonabl e car e i n th e preparatio n o r puttin g u p 
of th e product s wil l resul t i n a n injur y t o th e 
consumer's lif e o r property , owe s a  dut y t o th e 
consumer t o tak e tha t reasonabl e care. " 

The plaintif f i n Bucha n claime d damage s becaus e sh e 
suffered a  strok e a s a  resul t o f takin g contraceptiv e pill s 
manufactured an d distribute d b y th e defendan t company . Sh e 
alleged tha t th e defendan t kne w o f th e drug' s potentia l t o 
cause bloo d clottin g tha t coul d resul t i n a  stroke , an d ha d 
failed t o giv e he r a n adequat e warning , b y labe l o r packag e 
insert. th e tria l judg e foun d a s a  fac t tha t th e us e o f th e 
contraceptive probabl y cause d o r a t leas t materiall y contribute d 
to th e plaintiff' s stroke , an d th e Cour t o f Appeal , findin g n o 
evidence tha t ther e wa s transcendin g procedura l erro r a t tria l 
or tha t th e tria l judg e wa s plainl y wrong , considere d th e la w 
in ligh t o f tha t finding . Th e focu s o f th e decisio n wa s o n th e 
duty o f th e manufacture r an d distributo r o f th e dru g owe d 
directly t o th e ultimat e consumer , an d no t upo n th e dut y o f an y 
intervening prescribin g doctor . 

In genera l prescriptio n dru g liabilit y cases , i t ha s bee n 
held tha t wha t i n th e Unite d State s i s calle d th e "learne d 
intermediary" rul e prevails . Thi s hold s tha t sinc e a  prescribing 
physician ca n an d mus t tak e int o accoun t th e propensitie s o f a 
drug an d th e susceptibilitie s o f th e patient , an d i s primaril y 
relied upo n b y th e patien t t o exercis e judgment , ther e i s n o 
direct responsibilit y upo n th e dru g manufacture r t o infor m th e 
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patient of the drug's characteristics; indeed , drug manufacturer s 
may b e legall y constraine d fro m advertisin g prescriptio n drug s 
to th e genera l public . I n c o n t r a s t , non-prescriptio n 
("over-the-counter") drug s ca n b e advertise d t o th e public , an d 
are selected by consumers usually without a doctor's recommendation 
or intervention . Th e defendan t invoke d thi s principl e o f 
prescription dru g la w t o sho w tha t n o lega l dut y existe d t o 
inform th e plaintif f directl y o f th e drug' s know n tendenc y t o 
cause bloo d clotting , an d tha t lega l liabilit y wa s discharge d 
by givin g o f appropriat e informatio n t o prescribin g physicians . 

The Cour t distinguishe d contraceptiv e drug s fro m other s b y 
observing that , unlik e therapeutic , diagnosti c an d curativ e 
drugs, whic h ar e take n b y thos e wh o ar e sic k o r suspecte d t o b e 
sick, contraceptiv e drug s ar e take n b y health y person s wh o wis h 
to preven t th e natura l consequence s o f sexua l intercourse . 
Contraceptive drug s ar e poten t product s voluntaril y sough t b y 
healthy women . The y g o t o doctor s fo r th e purpos e o f obtainin g 
prescriptions whic h wil l entitl e the m t o repeate d supplie s o f 
drugs fo r protracte d time s withou t an y ne w medica l examinations . 
The decisio n t o tak e th e dru g involve s a n individua l woman' s 
active exercis e o f choice ; i t i s unlik e othe r decision s i n 
that i t i s primaril y directe d b y th e patient' s choic e o f lif e 
style rathe r tha n th e doctor' s clinica l o r medica l judgment . 
Accordingly, the Court found a different principle of manufacturer 
liability t o disclos e know n risk s o f takin g th e drug . Th e 
Court conclude d tha t a  lega l dut y wa s owe d directl y t o th e 
consumer, an d tha t ther e shoul d hav e bee n a  labe l o r packag e 
insert specificall y warnin g consumer s o f know n advers e effect s 
of th e produc t upo n genera l health . Th e Cour t wa s influence d 
by th e fac t tha t th e dru g wa s markete d i n th e Unite d State s b y 
the same parent drug compan y wit h th e warning whic h th e plaintif f 
alleged would , i f given wit h th e Canadia n product , have deterre d 
her fro m takin g th e dru g an d thereb y becomin g liabl e t o th e 
stroke sh e suffered . 

6. Administrativ e Issue s 

A number o f Commonwealth jurisdiction s have legal provision s 
on the power of nurses and other personnel to prescribe contraceptive 
drugs and , fo r instance , fit intrauterin e devices . I n Malaysia, 
for instance , ayurvedi c practitioner s ma y prescrib e variou s 
herbal contraceptive s whe n suitabl e t o patients ' condition s an d 
health, althoug h thi s ma y b e a n analog y wit h individua l right s 
of self-medicatio n b y mean s o f non-prescriptio n substance s (se e 
1 Mal. J. Repro . Healt h (1984 ) , Supplement at pp. S.97-98 ) . Mor e 
actively involve d i n deliver y o f contraceptiv e service s in , for 
instance, Dominica, are healt h visitors , district nurse/midwive s 
and famil y nurs e practitioners . The y ar e entitled , i n th e 
absence o f identifie d contraindications , no t onl y t o conduc t 
physical examination s o f wome n fo r contraceptiv e devices , bu t 
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also t o inser t i n t r a u t e r i n e d e v i c e s , an d r e m o v e the m whe n 
appropriate. 

In Barbados , th e Barbado s Famil y Plannin g Associatio n Ac t 
authorizes th e Associatio n t o determin e it s ow n objectives , bu t 
s e r v i c e s t h e m s e l v e s ar e no t c o n t r o l l e d b y l e g i s l a t i o n . A 
physician staff-membe r i s availabl e fo r c o n s u l t a t i o n , a d v i c e 
and instruction , bu t qualifie d nurse s counse l an d advis e thos e 
seeking services . Para-medica l personne l provid e th e basi c an d 
practical famil y plannin g service s (se e N . Ford e an d J . Dyrud , 
A R e p o r t o n th e [ B a r b a d o s ] La w R e l a t i n g t o F e r t i l i t y an d 
P o p u l a t i on Growt h , fo r U  . N. Fun d fo r P o p u l a t i o n Activitie s 
( 1 9 8 3 ) 3 7 ) . A n issu e o f lega l interes t i s whethe r personne l 
who ar e no t physician s ar e deeme d t o ac t unde r th e staff-membe r 
who i s medically qualified , along extende d line s of authorization , 
or whethe r the y ar e actin g independentl y an d engagin g i n th e 
p r a c t i c e o f m e d i c i n e . N u r s e s ar e governe d b y th e law s an d 
regulations relatin g t o thei r ow n profession , an d ar e liabl e t o 
its d i s c i p l i n e . Wher e non-physicians ' professiona l relation s 
to physician s ar e no t regulated , however , a  lega l issu e concern s 
whether the y ar e engage d i n th e practic e o f medicine . 

Two Commonwealt h tradition s exist , on e no t limitin g th e 
practice o f medicin e b y la w bu t controllin g unqualifie d personne l 
who hol d themselve s ou t o r permi t themselve s t o b e suppose d t o 
be physicians , th e othe r renderin g i t a  punishabl e offenc e t o 
engage i n th e p r a c t i c e o f m e d i c i n e whe n no t q u a l i f i e d an d 
l o c a l l y r e g i s t e r e d . I f givin g c o n t r a c e p t i v e s e r v i c e s i s 
the practic e o f medicine , para-medica l personne l canno t engag e 
in thi s i n jurisdiction s followin g th e latte r tradition , unles s 
authorized b y specifi c legislation . Som e Commonwealt h countrie s 
have l e g i s l a t e d a  m e d i c a l m o n o p o l y o n r e n d e r i n g o f healt h 
services, an d s o limi t th e suppl y o f c o n t r a c e p t i v e car e b y 
para-medical personne l t o population s wit h n o acces s t o doctors , 
although a  numbe r o f thes e hav e lega l concession s i n favou r o f 
nurses. Se e als o Chapte r I , D above, on approache s t o traditiona l 
birth attendants . 
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III. STERILIZATIO N 

A. Introductio n 

Voluntary sterilizatio n i s a n increasingl y applie d metho d 
of fertilit y contro l i n th e Commonwealth , a s i n th e worl d a t 
large, an d ma y protec t mor e wome n agains t pregnanc y tha n an y 
other metho d o f contraceptio n (se e below) . Despit e a  histor y 
of restrictiv e law s and , fo r instance , medica l an d religiou s 
attitudes, voluntar y sterilizatio n figure s ver y prominentl y i n 
many Commonwealt h countries ' practic e o f reproductio n control , 
although in many others recourse to permanent surgical contraception 
is treate d wit h cautio n b y th e populatio n o f reproductiv e age , 
the medica l professio n an d th e law . 

An historica l an d socio-medica l curiosit y i s the continuin g 
disproprotionate respec t pai d t o th e observatio n mad e i n a 
dissenting opinio n i n 195 4 b y Dennnin g L.J . (a s h e the n was ) o n 
the propriet y o f purel y contraceptiv e sterilization . Th e 
statement wa s expressl y disapprove d b y th e tw o othe r Cour t o f 
Appeal judge s i n 1954, and i t has no t grown i n legal significanc e 
in th e las t thre e decades , bu t i t persist s i n la y perception s 
of th e law . I n Braver y v . Bravery , [1954 ] 3  Al l E.R . 5 9 th e 
issue wa s whethe r sterilizatio n withou t spousa l agreemen t 
constituted matrimonia l cruelty . Th e Cour t hel d tha t o n th e 
facts o f the cas e i t did not , but Dennin g L.J . invoke d perceive d 
principles o f crimina l law , reflectin g feuda l objection s t o th e 
maim o f castration , t o conclud e tha t vasectomy , eve n whe n 
voluntary, wa s unlawful . Objectio n wa s take n t o sterilizatio n 
that woul d enabl e a  ma n t o b e sexuall y activ e withou t riskin g 
financial an d othe r responsibilit y fo r offspring . Thi s wa s 
considered to open the way to 1icenciousness, personal degradatio n 
and injur y t o th e publi c interes t (se e th e quotatio n a t Chapte r 
I, A ) . Th e disagreemen t o f th e Cour t o f Appeal' s majorit y i n 
1954 shoul d hav e show n tha t th e cas e wa s lega l authorit y fo r 
the revers e propositio n t o tha t addresse d b y Dennin g L.J. , 
namely tha t purel y contraceptiv e sterilizatio n i s lawful . 
Jurisdictions applyin g Englis h Commo n la w differentl y ar e 
anachronistic an d fallacious . I n Queensland , Australia , fo r 
instance, i t ha s no t bee n mad e clea r tha t vasectom y i s lawfu l 
by Commo n la w principles . 

Distinguishable fro m contraceptiv e sterilizatio n i s tha t 
performed fo r therapeuti c reasons . Whe n a  woman' s lif e o r 
permanent healt h woul d b e endangere d b y futur e pregnanc y an d 
delivery, fo r instance , sterilizatio n i s thereapeutic . Wome n 
may als o be affected b y diseases fo r which treatmen t i s indicate d 
such as hysterectomy which renders them incapabl e of childbearing. 
The latter treatment is only indirectly described as sterilization, 
however, sinc e it s primar y purpos e i s t o remov e o r preven t 
pathological conditions . It s effec t o f endin g reproductiv e 
potential i s secondary . I t i s similarl y th e cas e whe n a  ma n 
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affected fo r instanc e wit h testicula r cance r i s operate d upon . 
Removal o f testicle s render s hi m sterile , bu t tha t i s a n effec t 
of th e treatment , no t it s purpose . Becaus e o f it s concer n wit h 
reproduction law , thi s Repor t give s attentio n t o sterilizatio n 
effected fo r purpose s o f reproductiv e control , rathe r tha n a s a 
s e c o n d a r y r e s u l t o f t r e a t m e n t d i r e c t e d t o anothe r purpose . 
More ambivalen t i s s t e r i l i z a t i o n p e r f o r m e d fo r th e e u g e n i c 
purpose of preventingtransmission o f harmful genetic characteristic s 
to o f f s p r i n g . T h a t wil l b e c o n s i d e r e d her e a s p r i m a r i l y 
c o n t r a c e p t i v e , a l t h o u g h c o u r t s ma y b e willin g t o se e i t a s 
analogous t o therapeuti c sterilization . 

Rates o f recours e t o voluntar y sterilizatio n var y i n th e 
Commonwealth. I t ha s bee n estimate d (se e J.A . R o s s , S . Hon g 
and D.H . Huber , Voluntar y Sterilization : A n Internationa l Fac t 
Book, 1985 , Tabl e 2. 1 a t pp . 10-11 ) that , b y 1 9 8 2 , 20. 6 percen t 
of c o u p l e s use d s t e r i l i z a t i o n , amountin g t o ove r 2 4 millio n 
voluntarily sterilize d people , predominantl y women . Thi s rat e 
is comparabl e t o tha t i n othe r Commonwealt h countries , suc h a s 
Hong Kong , wit h a  198 1 rat e o f 1/. 7 percent , Singapor e wit h 2 2 
percent b y 1977 , an d Sr i Lank a wit h 20. 7 percen t b y 1982 . I n 
the Unite d Kingdo m th e rat e b y 197 6 wa s 1 3 percent , suggestin g 
that b y p r e s e n t tim e i t woul d b e mor e comparabl e t o India' s 
rate, a s migh t Australia' s rate , whic h b y 197 9 stoo d a t 22. 2 
percent. Highes t i n th e Commonwealt h wa s Canada' s rat e b y 198 4 
of 43. 5 percent . I n contrast , th e rat e b y 198 1 i n Banglades h 
was 4. 8 percent , an d i n Malaysi a wa s 5  percent. Th e Commonwealt h 
Caribbean countrie s appeare d t o occup y a n intermediat e position , 
the 197 9 rat e i n J a m a i c a bein g 9. 8 percen t an d th e rat e i n 
Barbados b y 198 1 bein g 14. 7 percent . A s non-surgica l mean s o f 
sterilization develop , an d microsurgica l mean s evolve , recours e 
to procedure s ma y i n c r e a s e (se e M . K l i t s c h , " S t e r i l i z a t i o n 
Without Surgery " 8  In'tl . Fam . Plannin g Perspective s 1 0 1 ) . 

Key lega l issue s o f C o m m o n w e a l t h c o n c e r n i n c l u d e ho w 
doctors ar e required t o inform potentia l patient s fo r sterilizatio n 
of it s risk s an d side-effects , whethe r involuntar y sterilizatio n 
can b e undertake n upo n mentall y impaire d person s fo r therapeutic , 
contraceptive o r eugeni c reasons , an d whethe r lega l minor s ar e 
amenable t o sterilizatio n procedure s upo n th e sol e consen t o f 
their parents . A  numbe r o f c a s e s , p a r t i c u l a r l y i n E n g l a n d , 
have t a c k l e d th e q u e s t i o n o f w h e t h e r , followin g negligentl y 
conducted o r explaine d sterilizatio n resultin g i n pregnanc y an d 
childbirth, damage s ca n successfull y b e claimed , and , i f the y 
can, what item s o f expense suc h damages may cover . Th e Commonwealt h 
may i n time generat e a  body o f case la w comparable i n directiveness , 
although no t necessaril y i n bul k o r o u t c o m e , t o tha t o f th e 
United S t a t e s . A  f u r t h e r are a o f c o n c e r n i s th e rol e o f 
spousal veto , wher e th e p o s i t i o n ma y b e c o m p a r a b l e t o tha t 
prevailing regardin g contraceptio n i n that , whateve r legislatio n 
provides, husband s hav e vet o powe r ove r thei r w i v e s ' c h o i c e s 
when th e revers e i s no t th e case . 
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Chapter V  below , which addresse s response s t o infertility , 
is affected b y sterilization . I f a woman's illnes s necessitate s 
surgical remova l o f her uterus, her ovaries may remain functional. 
She ma y accordingl y b e abl e t o avai l hersel f o f recover y o f 
ova, thei r i n vitr o fertilizatio n throug h he r husband' s sperm , 
and implantatio n o f th e resultan t embry o i n th e uteru s o f a 
woman, suc h a s a  relative , willin g t o ac t a s a  surrogat e 
mother. Thi s scenari o ma y b e remot e i n man y Commonwealt h 
countries, du e bot h t o technologica l an d lega l barriers ; i t 
must b e recognized , however , tha t whe n th e barrier s ar e th e 
latter an d no t th e former , the y obstruc t th e woman' s onl y 
opportunity t o receiv e an d rea r th e chil d o f he r family . I f 
treatment o f diseas e render s a  woma n infertil e du e t o surgica l 
or drug-related damage to her fallopian tubes , in vitro ferti1ization 
may b e availabl e t o assis t conceptio n throug h he r ovu m an d he r 
husband's sperm , and implantatio n i n her uteru s o f the resultan t 
embryo for subsequent gestation and birth. I n vitro fertilizatio n 
will thu s offe r a n artificia l fallopia n tub e t o reliev e 
inferility, an d permi t th e coupl e t o hav e thei r ow n gestatio n 
and deliver y a s woul d a  coupl e no t sufferin g infertility . 

B. Th e La w o n Informe d Consen t t o Sterilizatio n 

Commonwealth la w o n informe d consen t t o medica l care , 
relevant t o th e decisio n t o accep t a  sterilizatio n procedur e 
and th e choic e o f whic h mean s o f sterilizatio n t o have , ha s 
recently show n a  divisio n o f jurisprudentia l approach . Th e 
English Hous e o f Lord s i n Sidawa y v . Boar d o f Governor s o f th e 
Bethlem Roya l Hospita l and  th e Mauds1e y Hospital , [1985 ] 1 
A.C. 87 1 decline d t o follo w th e lea d give n b y th e Suprem e Cour t 
of Canad a i n Reib l v . Hughe s (1980) , 11 4 D.L.R . (3d ) 1 , whic h 
adopted a  bod y o f moder n U n i t ed States' case-la w exemplifie d 
particularly i n th e case s o f Canterbur y v . Spenc e (1972) , 46 4 
F. 2 d 77 2 an d Cobb s v . Gran t (1972) , 10 4 Ca l . Rptr. 505 . Th e 
Canadian Cour t rejecte d existin g precedent s i n favou r o f th e 
modern Unite d States ' approach, but the House o f Lords' retentio n 
of it s earlie r doctrines , expresse d i n particula r i n Bola m 
v. Frier n Hospita l Managemen t Committeee , [1957 ] 2  All E.R . 11 8 
(H.L.), no w disclose s a  divisio n betwee n Englis h an d moder n 
North America n judicia l approache s t o th e issu e o f informe d 
consent t o medical care . 

Emphasis upo n consen t t o medica l car e arise s fro m th e 
legal nee d t o remov e a  defendant' s liabilit y fo r surgica l o r 
other medica l batter y o r assaul t b y showin g tha t th e patien t 
gave consent , sinc e consen t negate s batter y an d assault . T o 
show tha t th e plaintif f patient' s complianc e wit h medica l car e 
was no t adequatel y voluntary , th e practic e evolved , principall y 
in th e Unite d States , o f arguin g tha t t o b e o f lega l effect , 
consent ha s t o b e adequatel y informed . Hence , th e doctrin e o f 
"informed consent " arose . I n moder n times , however , th e 
doctor's dut y t o give informatio n t o a  patient abou t prospectiv e 
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treatment i s considere d t o relat e no t t o th e la w o f assaul t an d 
battery, bu t t o negligenc e law . I f treatmen t i s give n tha t ha s 
not bee n discusse d wit h th e patient , o r whic h differ s fro m o r 
exceeds tha t t o which consen t was given, battery la w is applicable . 
If th e onl y treatmen t give n i s tha t t o whic h th e patien t 
consented, bu t withou t havin g bee n give n adequat e information , 
the cas e fo r th e plaintiff/patien t wil l b e considere d t o fal l 
only unde r th e la w o f negligence . 

Although th e expression "informe d consent " can be anticipate d 
to tak e roo t i n Commonwealt h lega l literature , i t ma y b e hope d 
and urge d tha t th e concep t b e expresse d instea d a s "informe d 
decision-making" o r "informe d choice " (se e L a s k i n , C.J.C . i n 
Reibl v . H u g h e s a t p . 1 1 ) . Th e expressio n "informe d consent " 
incorrectly suggest s that : 

(1) th e purpos e o f informin g i s t o induc e consent ; 

(2) tha t i f consen t i s no t give n i t i s becaus e th e patien t 
is no t adequatel y informed ; an d 

(3) tha t a  refusa l o f consen t doe s no t hav e t o b e a s wel l 
informed a s a  decisio n t o accep t treatment . 

T h e p u r p o s e o f i n f o r m i n g i s t o s e r v e a  p a t i e n t ' s 
self-determination an d medica l choice . Patient s determin e th e 
goals o f treatment , bu t frequentl y leav e th e mean s o f achievin g 
those goal s t o medica l j u d g m e n t . T o kno w wha t goal s ar e 
reasonably a c h i e v a b l e , patient s mus t b e give n information . 
Reciprocally, doctor s mus t lear n fro m patient s wha t th e patient s 
consider t o b e importan t i n thei r lives , includin g wha t physical , 
mental and , fo r instance , reproductiv e capacitie s the y mos t 
value an d wis h t o preserv e i f possible , an d wha t capacitie s 
patients ar e willin g t o sacrific e i n pursui t o f goal s o f 
general health . Doctor s nee d thi s informatio n o f patients 1 

priorities i n lif e i n orde r t o judg e wha t medica l option s ma y 
be presente d t o patient s a s likel y t o serv e thei r g o a l s . 
Patients' reproductive intention s are clearly of major significanc e 
to thei r medica l care . 

Patients ma y declin e treatmen t option s o f whic h the y hav e 
been appropriatel y informe d o n rational grounds , but a s competent , 
autonomous beings , patient s ar e entitle d t o declin e treatmen t 
options upo n i r r a t i o n a l , s e n t i m e n t a l , e m o t i o n a l , relig o u s, 
p h i l o s o p h i c a l o r othe r g r o u n d s . I t doe s no t follo w tha t 
refusal o f an advised medica l optio n i s due t o lac k o f information , 
and doctor s shoul d no t ad d t o o r emphasiz e adequat e informatio n 
already presented , o r exaggerat e benefit s o f treatmen t o r risk s 
of declinin g treatment , les t the y ma y appea r t o b e pressuring , 
unduly inducin g o r coercin g a  particula r decision . Th e dut y t o 
inform appropriatel y applies , however , t o decision s no t onl y t o 
have treatment , bu t als o t o delcin e it ; th e counterpar t o f 
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"informed consent " i s "informe d dissent" . Whe n lega l analysi s 
centred upo n batter y an d assaul t law , a  decisio n no t t o touc h 
the patien t di d no t nee d consent , wherea s a  decisio n t o touc h 
clearly did . No w tha t analysi s i s base d upo n negligenc e law , 
however, a  docto r ma y b e liabl e whos e negligen t informin g o f a 
patient cause d th e patien t t o foreg o probabl y beneficia l care , 
including sterilizatio n wher e indicated . 

Analysis disclose s thre e level s a t whic h informatio n ma y 
be pitched , namely : 

(i) th e professiona l standard ; 
(ii) th e subjectiv e patien t standard ; an d 
(iii) th e objectiv e patien t standard . 

The Bola m approac h r e p r e s e n t i n g th e p r o f e s s i o n a l standard , 
which prevaile d i n Ontari o an d Canad a generall y befor e Reib l 
v. H u g h e s , r e q u i r e s th e docto r i n p r i n c i p l e t o giv e suc h 
information a s woul d b e give n b y a n ordinar y skille d docto r o f 
the specialit y o r styl e o f practic e o f th e docto r i n question , 
acting i n accordanc e wit h th e practic e accepte d a t th e tim e a s 
proper b y a  responsibl e bod y o f medica l opinion . I n Sidaway , 
the Hous e o f Lord s applie d th e Bola m test , addin g som e fin e 
tuning t o th e effec t tha t th e propose d treatmen t migh t involv e 
s u b s t a n t i a l ris k o f grav e consequence s i n whic h i t migh t b e 
found t h a t , w i t h o u t regar d t o c o n t r a r y medica l o p i n i o n , a 
patient's righ t t o declin e i s s o obviou s tha t n o pruden t docto r 
could fai l t o war n o f th e risk , excep t i n emergenc y o r othe r 
exceptional circumstance . 

In Reib l v . Hughes , th e Suprem e Cour t o f Canada , approvin g 
in p r i n c i p l e th e d e c i s i o n o f th e O n t a r i o Cour t o f A p p e a l , 
rejected th e professionally-oriente d approach , reasonin g tha t 
when d o c t o r s hav e t o d e c i d e wha t t o sa y t o p a t i e n t s , the y 
should direc t thei r attentio n no t inward s t o r e p r e s e n t a t i v e 
doctors, bu t outward s t o representativ e plaintiffs . I n adoptin g 
a patient-oriente d approach , however , th e Cour t rejecte d th e 
s u b j e c t i v e patien t s t a n d a r d , b e c a u s e o f th e r e a l i t i e s o f 
l i t i g a t i o n . Th e p a t i e n t s wh o su e ar e d i s a p p o i n t e d , ofte n 
i n j u r e d an d perhap s e m b i t t e r e d . The y mus t sho w tha t th e 
defendant doctors ' failur e t o mak e disclosur e cause d the m t o 
accept th e t r e a t m e n t s the y clai m injure d them . Th e Cour t 
considered tha t defendant s shoul d no t b e a t th e merc y o f th e 
"bitter hindsight " o f patients , an d tha t thei r defence s shoul d 
not b e vulnerabl e t o patients ' answer s t o th e questio n "Ha d 
you know n the n wha t yo u kno w no w (namely , tha t th e treatmen t 
will caus e i n j u r y ) , woul d yo u hav e agree d t o th e t r e a t m e n t ? " 
The Cour t favoure d th e so-calle d objectiv e patien t standar d o f 
disclosure, no t onl y b y eliminatio n o f alternativ e s t a n d a r d s 
but als o becaus e o f it s positiv e merits . 
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The subjectiv e patien t standar d i s pitche d a t th e pruden t 
person i n th e patient' s circumstances , an d require s disclosur e 
of suc h informatio n a s suc h a  patien t woul d conside r materia l 
to th e choic e t o accep t o r rejec t a  propose d treatment . Thi s 
would includ e th e norma l risk s o f relativel y mil d effects , an d 
also lo w risk s o f exceptiona l o r unusua l effect s o f a  seriou s 
nature. Sinc e the patient i s deemed t o be reasonably intelligent , 
however, informatio n o f a  genera l natur e tha t ordinar y peopl e 
know i s no t require d t o disclosed , suc h a s tha t n o medica l 
treatment i s completel y saf e an d that , fo r instance , a  bloo d 
transfusion bear s a n irreducibl e minimu m ris k o f causin g 
injury, suc h a s hepatitis , which n o amoun t o f car e ca n prevent . 
A plaintif f wh o allege s tha t failur e t o giv e informatio n cause d 
the plaintiff to accept a  treatment tha t cause d injury , includin g 
injury tha t n o amoun t o f car e coul d hav e prevented , mus t sho w 
not onl y tha t h e o r sh e woul d no t hav e accepte d th e treatmen t 
if informe d o f th e risk , bu t als o tha t a  pruden t perso n i n hi s 
or he r circumstance s woul d hav e refuse d th e treatment . 

In the context of sterilization, the Bolam test of disclosure 
requires doctor s t o identif y an d observ e wha t thei r peer s woul d 
d o , wherea s th e Reib l v . Hughe s tes t require s doctor s t o 
consider th e positio n in  lif e an d preferre d lif e style s o f 
their patients , an d t o adjus t thi s informatio n t o wha t the y 
actually kno w or should kno w of the individual patient s concerned . 
It ha s bee n held , fo r i n s t a n c e , tha t whe n a  patien t i s 
conscientiously trouble d b y th e proposa l t o hav e contraceptiv e 
sterilization becaus e o f he r Roma n Catholi c faith , it s risk s o f 
adverse effect s mus t b e explaine d wit h car e sinc e the y ma y 
persuade he r t o declin e th e procedure ; se e th e discussio n i n 
Videto v . Kenned y (1981) , 12 5 D.L.R . (3d ) 12 7 (Ont . C.A.) . 

C. Sterilizatio n an d Retardatio n 

It ha s bee n see n tha t th e purpos e o f informin g patient s i s 
to serv e thei r righ t o f self-determination . No t al l person s 
have th e capacity , however , t o b e legall y autonomous . Lega l 
minors ma y no t (se e b e l o w ) , althoug h th e Gi11ic k cas e (se e 
Chapter II , B , above ) show s tha t minorit y ag e i n itsel f doe s 
not ba r lega l capacit y t o giv e effectiv e consen t t o confidentia l 
medical treatment . Similarly , menta l retardatio n i n itsel f i s 
not a  ba r t o autonomy . I f menta l ag e ca n b e determine d b y som e 
reliable, objectively verifiabl e o r replicabl e measure , retarde d 
persons ma y b e considere d b y referenc e t o thei r menta l ag e 
rather tha n t o thei r chronologica l age . S o assessed , man y ma y 
be foun d t o b e capabl e o f autonomy . Sinc e autonom y i s th e 
right t o mak e decisions , i t include s th e choic e t o exercis e 
judgment unwisely , an d t o hav e t o bea r th e consequences . Youn g 
children shoul d no t b e allowe d t o hur t themselve s throug h 
inexperienced exercis e o f choice , becaus e the y lac k foresight , 
hindsight an d insight ; the y ar e accordingl y protecte d b y 
paternalism o f thei r parent s o r othe r guardians . Adult s shoul d 
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not b e treate d p a t e r n a l i s t i c a l l y , h o w e v e r , an d no r shoul d 
m a t u r e m i n o r s . Whe n retarde d person s hav e th e capacit y o f 
mature minors , the y shoul d b e treate d equall y an d b e recognize d 
to hav e som e capacit y fo r autonomy , wit h al l o f it s positiv e 
and negativ e consequences . 

Retarded person s ar e ofte n divide d int o th e fou r categorie s 
of th e mildly , moderately , severel y an d profoundl y retarde d 
(see B.M . D i c k e n s , "Retardatio n an d Sterilization " (1982) , 5 
Int'l J . La w &  Psychiatr y 2 9 5 ) . Mildl y retarde d person s ma y b e 
c o m p a r a b l e t o 1ega l m i n o r s , a n d , a t th e othe r en d o f th e 
spectrum, profoundl y retarde d person s ma y b e s o incapacitate d 
that the y requir e assistanc e t o cop e wit h th e regula r discharg e 
of thei r bladder s an d bowels . Accordingly , periodi c menstruatio n 
is a  d i f f i c u l t y fo r thos e responsibl e fo r thei r car e rathe r 
than fo r the m themselves . S t e r i l i z a t i o n b y h y s t e r e c t o m y t o 
o b v i a t e m e n s t r u a t i o n o f thi s p o p u l a t i o n , i n orde r t o eas e 
caretakers' d u t i e s , woul d i n itsel f b e u n l a w f u l . Mentall y 
i n c o m p e t e n t person s ar e no t liabl e t o b e subjecte d t o major , 
highly invasive , irreversibl e non-therapeuti c surger y solel y 
for th e advantag e o f others . 

A d i s t i n c t i o n mus t b e draw n i n principle , althoug h it s 
clinical applicatio n require s particula r clarit y o f diagnosis , 
between therapeutic and non-therapeutic ( particularly contraceptive) 
sterilization. Therapeuti c s t e r i l i z a t i o n ma y b e considere d 
where pregnanc y woul d b e life-endangerin g o r a  seriou s ris k t o 
enduring health . Thi s canno t affec t m a l e s , an d i s no t to o 
common amon g females . Concernin g retarde d females , sterilizatio n 
procedures ma y b e propose d becaus e the y woul d b e psychologicall y 
devastated b y pregnancy , bu t procedure s ar e mor e ofte n propose d 
not t o p r e c l u d e pregnanc y pe r s e , bu t t o en d liabilit y t o 
menstruation amon g thos e unabl e t o cop e wit h i t althoug h the y 
can otherwis e car e fo r themselves . The y ma y b e acutely distresse d 
by bloo d (se e R e K  an d Publi c Truste e ( 1 9 8 5 ) , 1 9 D.L.R . (4th ) 
255 (B.C.C.A.) ) o r b e severel y disoriented , a t hygieni c risk , 
and incapabl e o f bein g traine d t o dea l wit h eac h ne w month' s 
experience. Hysterectom y ma y accordingl y b e propose d i n orde r 
to en d thei r liabilit y t o unmanageabl e sever e distress . It s 
effect o f renderin g the m steril e i s secondary . 

Eugenic sterilizatio n i s a  middl e groun d betwee n therap y 
which ha s a  s i d e - e f f e c t o f causin g s t e r i l i t y , an d p u r e l y 
contraceptive sterilization . I t i s usua l t o fin d guarde d lega l 
t o l e r a n c e o f eugeni c sterilizatio n (se e th e Braver y case , A 
above) althoug h it s underlyin g presumptio n tha t th e retarde d 
peson's r e t a r d a t i o n i s o f geneti c origi n an d likel y t o b e 
transmitted ha d t o b e teste d i n eac h case . Whe n retardatio n i s 
due t o a  congenita l bu t non-geneti c condition , o r t o a  birt h 
trauma suc h a s hypoxi a o r a  post-nata l incident , th e presumptio n 
is f a l s e , an d p r o v i d e s n o lega l basi s fo r i n t e r v e n t i o n o n 
eugenic grounds . 
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Purely contraceptiv e sterilization s canno t i n principl e b e 
authorized fo r retarde d person s wher e thes e t r e a t m e n t s woul d 
p r e - e m p t r e p r o d u c t i v e d e c i s i o n s suc h person s have , o r coul d 
develop o r be trained t o have, capacity t o exercise fo r themselves . 
Where a  mildl y retarde d perso n ha s o r coul d reac h capacit y t o 
m a r r y , fo r i n s t a n c e , th e d e c i s i o n o n r e p r o d u c t i o n s h o u l d 
legally b e mad e withi n th e marriage , althoug h i t ma y b e subjec t 
to non-directiv e advic e fro m outsid e persons . 

W h e r e capacit y t o e x e r c i s e choic e a p p e a r s chronicall y 
lacking, a  decisio n o n th e legalit y o f consen t t o contraceptiv e 
sterilization b y a  thir d part y depend s o n th e prevailin g vie w 
of sterilization . I f i t i s see n a s a  procedur e don e primaril y 
to th e i n d i v i d u a l , i t ma y appea r unjustl y paternalisti c an d 
oppressive. I n the context o f minors, such a  view o f sterilizatio n 
has condemne d i t i n forthrigh t term s a s a  violatio n o f huma n 
rights (se e H e i l b r o n J . i n R e D , ( a m i n o r ) , [ 1 9 7 6 ] 1  Al l 
E.R. 32 6 a t p . 3 3 2 , discusse d b e l o w ) . I t ma y b e seen , however , 
as a  procedur e don e primaril y fo r th e individual . I t ma y b e 
observed tha t contraceptiv e sterilizatio n i s widel y practise d 
among mentall y competen t person s fo r thei r perceive d benefit , 
and that , a s a  matte r o f huma n right s t o th e equa l benefi t an d 
protection o f th e law , i t shoul d no t b e unavailabl e t o retarde d 
persons. I f they cannot avai l themselve s o f it due to incompetence , 
others shoul d b e abl e t o see k an d approv e i t o n thei r behalves . 

This vie w shoul d b e treate d wit h grea t c a u t i o n . C o u r t s 
h a v e e x p r e s s e d stron g r e s e r v a t i o n s abou t th e legalit y o f 
competent adolescent s consentin g t o non-therapeutic, irreversibl e 
surgical contraception , meanin g sterilizatio n (se e Wool f J . i n 
the Gillic k case , [1984 ] 1  Al l E.R . 36 5 a t p . 3 7 4 ) . Further , 
the population o f competent adult s havin g recours e t o contraceptiv e 
sterilization i s ofte n quit e differentl y situate d fro m retarde d 
persons whos e guardian s see k thei r sterilization , i n tha t the y 
are olde r an d hav e complete d th e buildin g o f familie s accordin g 
to thei r p r e f e r r e d d e s i g n . Th e clai m t o exercis e right s o n 
behalf o f a n unmarrie d adolescen t wit h n o childre n o n analog y 
with thos e a  competen t woma n aged , fo r instance , ove r thirt y 
years wit h thre e o r fou r childre n wil l exercis e fo r hersel f ma y 
be s p e c i o u s , an d r e q u i r e s t r o n g e r libertaria n justificatio n 
than th e principle d clai m itsel f provides . 

The issu e o f th e condition s unde r whic h retarde d adult s 
may b e s t e r i l i z e d upo n thir d p a r t i e s ' consen t i s p e n d i n g 
d e c i s i o n i n th e S u p r e m e Cour t o f Canada , i n th e cas e I n R e 
E v e . O n appea l i n Princ e Edwar d Island , th e cour t hel d by " 
m a j o r i t y tha t th e retarde d woma n coul d b e sterilize d o n th e 
decision o f he r paren t (se e (1981) , 11 5 D.L.R . (3d ) 2 8 3 ) , bu t 
the dissentin g judgmen t o f McDonal d J . conforme d t o a n approac h 
United S t a t e s ' court s hav e t a k e n . Thi s favour s neithe r a 
simple prohibitio n upo n contraceptiv e sterilization , no r simpl e 
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permission o f a conclusive decisio n o f a  guardian, bu t addresse s 
the rang e o f question s th e medica l answer s t o whic h wil l 
determine th e issue . Th e question s concer n suc h matter s a s th e 
retarded person' s presen t an d prospectiv e capacit y fo r autonom y 
including marriage , th e likelihoo d an d imminenc e o f sexua l 
intercourse, th e availabilit y o f les s invasiv e contraceptiv e 
alternatives, th e effec t upo n th e person' s emotiona l healt h an d 
morale o f late r learnin g o f inabilit y t o hav e childre n and , fo r 
instance, th e person' s capacit y t o rea r a  child , wit h an d 
without assistance . Further , th e approac h require s independen t 
legal representatio n o f th e retarde d perso n befor e a n impartia l 
decision-maker, an d assuranc e tha t a  guardian' s proposa l fo r 
sterilization i s not affected b y self-interest , bu t i s addresse d 
solely t o th e benefi t o f th e retarde d person . Withi n thi s 
limit, i t ma y b e determine d tha t i t i s a  benefi t tha t th e 
person will , i f sterilized , b e afforde d a  more liberate d styl e 
of living , including , fo r instance , compan y o f an d privat e tim e 
with member s o f th e othe r sex , a s befit s person s o f simila r 
age an d disposition . Nevertheless , i t i s clearl y oppresiv e 
that retarde d person s ca n escap e undul y circumscribe d socia l 
environments, whethe r i n thei r ow n home s o r i n institution s 
only b y bein g submitte d t o non-therapeuti c sterilizations . A n 
independent decision-make r mus t b e carefu l t o ensur e tha t a 
retarded perso n i s no t manipulate d throug h a  contrive d an d 
unfair "bargain " . 

D. Sterilizatio n o f Minor s 

As i n th e cas e o f adults , care mus t b e take n t o distinguis h 
sterilization pe r s e fro m therapeuti c treatmen t whic h ma y hav e 
the side-effect o f rendering th e subject incapabl e o f procreatio n 
but which i n itsel f i s primaril y directe d t o a  health-preservin g 
end. Further , th e categor y o f lega l minor s include s thos e wh o 
are retarde d whil e unde r th e ag e o f majorit y o r th e ag e whic h 
legislation o r statutor y instrument s mak e sufficien t i n itsel f 
to giv e autonomou s medica l decision s lega l effect . Th e futur e 
procreative right s o f minor s mus t b e n o les s protecte d tha n 
those o f retarde d adults , an d th e procreativ e capacit y o f 
minors i s n o mor e a t th e fre e disposa l o f thei r parent s tha n i s 
that o f retarded person s a t the fre e disposa l o f their guardians . 
Equally, however , th e therapeuti c need s o f minor s mus t b e me t 
according t o objectiv e dat a dependen t upo n medica l predictions , 
and parent s ar e boun d t o provid e thei r childre n wit h necessarie s 
of life , whic h includ e healt h care . Healt h option s ma y b e 
expected t o be exercised s o as to maximize retention of procreative 
capacity, but it must be sacrificed when essential a s an unavoidable 
side-effect o f other , urgentl y compelle d treatment . 

It i s unlikel y tha t a  non-therapeuti c sterilizatio n woul d 
be proposed fo r a mentally norma l adolescent , but the sub-divisio n 
of contraceptiv e sterilizatio n dealin g wit h risk s o f geneti c 
transmission o f severel y handicappin g trait s ma y b e presente d 
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as a  legitimat e eugeni c clai m t o sterilizatio n o f a  minor . I t 
should b e resiste d i n principle , however , becaus e adult s 
possess th e righ t t o ris k dysgeni c reproduction , an d a  minor' s 
future righ t o f adult choic e shoul d no t be denied b y a pre-emptive 
exercise o f parenta l power . Eve n mentall y impaire d minor s ma y 
grow t o capacit y t o exercis e choice , an d an y doub t regardin g 
the developmen t o f suc h capacit y mus t b e resolve d i n thei r 
favour. A  decisio n t o steriliz e fo r contraceptiv e o r eugeni c 
reasons shoul d no t b e take n prematurely , les t i t ma y foreclos e 
basic huma n right s th e individua l wil l becom e capabl e o f 
exercising i n adulthoo d (se e I n R e D . ( a m i n o r ) , [19 7 6] 1 
All E.R . 326). 

The matur e mino r doctrine , approve d i n th e Gi11ic k case , 
raises th e question whethe r minor s ca n giv e legall y satisfactor y 
sole consen t t o contraceptiv e sterilization . Judge s hav e 
expressly denie d thi s (se e Wool f J . i n Gi11ick , Chapte r II , B , 
above) an d i t ma y b e accepted , no t necessaril y axiomaticall y 
but wit h considerabl e ease , tha t th e test s propose d i n Gil1ic k 
by Lor d Frase r (Chapte r II , B , above ) ar e no t satisfie d b y a 
legal mino r requestin g o r otherwis e purportin g t o consen t t o 
purely contraceptiv e sterilization . 

E. Sterilizatio n Failur e 

Since al l technique s o f sterilizatio n (an d contraception ) 
of th e sexuall y activ e hav e a n irreducibl e minimu m ris k o f 
f a i l u r e , i t doe s no t follo w tha t subsequen t pregnanc y i s 
necessarily proo f o f negligence . I t mus t b e r e m e m b e r e d , 
however, tha t failin g t o giv e appropriat e informatio n t o a 
patient regardin g risk s o f failur e associate d wit h differen t 
types o f sterilizatio n procedure s ma y i n itsel f constitut e 
actionable negligence . Similarly , failin g t o conduc t a  prope r 
post-vasectomy tes t o r t o war n th e patien t o f th e tim e afte r 
the procedur e durin g whic h h e ma y stil l releas e sper m i n 
intercourse ma y giv e ris e t o a  successfu l clai m i f pregnanc y 
occurs. A  particula r difficult y i s that , whil e sterilizatio n 
should b e approache d a s i f i t wer e irreversible , patien t 
selection o f mean s ma y b e influence d b y th e possibilit y o f 
reversibility. Reversibilit y i s mor e achievable , perhap s b y 
microsurgery, wher e intrusivenes s o f th e procedur e i s less . 
Merely severin g th e fallopia n tube s i s les s intrusive , fo r 
instance, tha n remova l o f a  relativel y length y section . Th e 
difficulty i s tha t th e greate r th e chanc e o f reversibility , th e 
greater th e chanc e o f spontaneou s recanalizatio n o r othe r 
effect whic h restore s th e patient' s fertility . Th e patient' s 
interests i n reversibilit y an d i n finalit y o f th e procedure s 
conflict, an d a  patien t ma y requir e soun d counsellin g t o se t 
these interest s a t th e balanc e o f ris k t o benefi t preferre d b y 
the patient . 
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(i) Contrac t La w 

A l t h o u g h post-sterilizatio n procedur e conceptio n ma y no t 
be du e t o negligence , i t wil l b e successfull y actionabl e i f th e 
surgeon involve d gav e a n undertakin g o f a  "safe " o r steril e 
outcome. Th e plaintif f ma y su e no t fo r inheren t negligenc e i n 
the s e l e c t i o n , conduc t o r p o s t - o p e r a t i v e monitorin g o f th e 
procedure, bu t fo r breac h o f contract . Whil e n e g l i g e n c e la w 
c e n t r e s upo n reasonabl e perso n tests , contrac t la w doe s not . 
Persons ma y contractuall y bin d themselve s t o achiev e impossibl e 
or unreasonabl y expectabl e results , an d b e contractuall y liabl e 
when the y fail . Thi s occurre d a t tria l i n th e Englis h vasectom y 
case o f T h a k e v . M a u r i c e , [ 1 9 8 4 ] 1  Al l E.R . 51 3 ( Q . B . D . ) , 
although on  appea l the Court  o f Appea l foun d liabilit y no t i n 
contract la w pe r s e bu t fo r negligen t informin g o f th e patien t 
about th e vasectom y operatio n i n question ([1986 ] 1 All E.R . 4 9 7 ) . 

At Commo n law , a  medica l p r a c t i t i o n e r i s no t deeme d t o 
g u a r a n t e e th e e f f e c t i v e n e s s o f an y p r o c e d u r e o r t r e a t m e n t 
undertaken, but , b y e x p r e s s word s o r c o n d u c t , a  docto r ma y 
w a r r a n t tha t a  certai n o u t c o m e wil l b e a c h i e v e d , suc h a s 
sterility. Suc h a  warrant y form s par t o f an y contrac t mad e 
with th e doctor . Unde r a  nationa l healt h servic e i n whic h a 
d o c t o r i s pai d a  fixe d su m b y th e servic e pe r capit a o f th e 
patients empanelled , n o contrac t ma y exis t betwee n docto r an d 
patient fo r service s rendered . Unde r a  publi c healt h insuranc e 
plan wher e doctor s receiv e payment s o n a  fee-for-servic e basis , 
a contrac t betwee n docto r an d patien t doe s exis t eve n thoug h a 
third p a r t y , th e healt h i n s u r a n c e p l a n , pay s th e c o n t r a c t 
price, usuall y agree d betwee n representative s o f doctor s an d a 
govenment office r suc h a s a  healt h minister . I n eithe r case , 
services ma y b e sough t b y patient s outsid e th e healt h insuranc e 
s c h e m e , suc h a s b y p r i v a t e i n s u r a n c e o r persona l p a y m e n t . 
Whether a  contrac t exist s wit h th e patien t i n suc h a  cas e wil l 
be legall y determine d b y referenc e t o th e d o c t o r ' s basi s o f 
payment. 

In Thak e v . Maurice , th e tria l judg e foun d tha t th e docto r 
had warrante d th e succes s o f th e sterilizatio n treatment . Ther e 
is a  differenc e betwee n u n d e r t a k i n g "t o rende r th e patien t 
s t e r i l e " , whic h import s a  g u a r a n t e e o f e f f e c t i v e n e s s , an d 
undertaking "t o perfor m a  vasectomy" , whic h i s u n d e r s t o o d t o 
bear a n unavoidabl e ris k o f failure . Th e docto r i n th e cas e 
was foun d a t tria l t o hav e u n d e r t a k e n th e f o r m e r , an d wa s 
according hel d liabl e fo r failur e t o rende r th e patien t sterile . 
On appeal , th e Cour t o f Appea l reverse d thi s finding , o n th e 
g r o u n d tha t a  r e a s o n a b l e perso n woul d no t hav e take n th e 
doctor t o giv e a  guarante e o f absolut e sterility , bu t uphel d a 
second basi s o f liabilit y fo r negligenc e i n th e doctor' s failur e 
to war n th e patien t tha t h e migh t post-operativel y remai n o r 
become fertile . I n th e absenc e o f suc h warning , th e patient' s 
wife di d no t suspec t he r pregnanc y earl y enoug h t o b e abl e t o 
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terminate i t safely , an d accordingl y gav e birt h t o a n unplanne d 
sixth child . 

(ii) Tort La w 

Failure t o war n a  patien t o f th e risk s o f failur e o f a 
sterilization procedur e du e no t t o negligenc e i n it s performanc e 
but t o it s irreducibl e uncetaint y o f outcom e ca n constitut e 
professional negligence , o r negligenc e i n fact . Whethe r thi s 
is als o negligenc e i n law , however , a s foun d b y th e Cour t o f 
Appeal i n Thak e v . Maurice , depend s upo n lega l doctrine . 
Classically, ther e ar e fou r element s t o lega l negligence : 

(i) A  dut y o f care ; 

(ii) Breac h o f th e dut y o f care ; 

(iii) Damage ; an d 

(iv) Causation , tha t i s tha t th e damag e i s no t merel y 
subsequent t o bu t actuall y cause d b y th e breac h 
of dut y care . 

In sterilizatio n cases , ite m (i ) i s rarel y contested , sinc e i t 
is normall y clea r tha t th e attendin g docto r owe s th e patien t a 
duty o f care . Thi s i s bot h t o perfor m th e procedur e accordin g 
to th e professiona l standar d o f care , an d t o giv e th e patien t 
appropriate information relevant to choice of means and uncertainty 
of outcome . A  dut y o f car e ma y b e les s clear , however , whe n a 
mentally incompeten t perso n i s treate d (se e C , above) ; a  dut y 
exists t o trea t th e patien t carefully , bu t th e informin g dut y 
may b e owed , contractuall y o r otherwise , t o others . 

Whether ther e i s breac h o f dut y i s measured , wit h regar d 
to performanc e o f th e procedure , b y standard s o f a  competen t 
doctor o r specialist , a s th e cas e o f th e defendan t ma y be , i n 
the circumstances . Th e dut y o f disclosure i s measured, however , 
according t o prevailin g lega l doctrin e o n informe d consen t (se e 
B above) . A  dut y ma y exis t t o disclos e no t onl y uncertaint y o f 
the metho d o f sterilizatio n propose d an d accepted , bu t als o o f 
alternative method s available . I n th e Sout h Australi a cas e o f 
F. v . R . (1983) , 3 3 SAS R 18 9 th e patien t claime d that , ha d sh e 
been informe d o f th e ris k o f recanalizatio n i n tuba l ligation , 
she woul d hav e insiste d upo n a  mor e radica l treatmen t whic h 
would hav e considerabl y reduce d th e ris k o f post-operativ e 
fertility. Thepatientfailedonherclaimofwrongfu l nondisclosur e 
because th e Suprem e Cour t o f Sout h Australi a foun d tha t a  mor e 
radical sterilizatio n procedur e (fo r instanc e bilatera l 
salpingectomy) wa s no t goo d medica l practic e (a t p . 1 9 5 ). 
Applying th e professiona l standar d o f disclosur e o f informatio n 
embodied i n Bola m an d late r confirme d i n th e Hous e o f Lord s i n 
Sidaway (se e B  above) , th e Cour t rule d tha t th e docto r wa s no t 



45 

in breac h o f th e dut y o f disclosure , sinc e a  competen t docto r 
would no t hav e informe d he r o f suc h a n alternative . 

Where disclosur e mus t relat e no t t o th e conduc t o f othe r 
d o c t o r s bu t t o need s o f p a t i e n t s , a s i n Canad a undee r th e 
principle i n Reib l v . Hughe s (se e B  a b o v e ) , a  differen t resul t 
may follow . I n th e Britis h Columbi a cas e o f Dendaa s v . Yacke l 
( 1 9 8 0 ) , 10 9 D.L.R . (3d ) 455 , a  docto r wa s hel d liabl e fo r no t 
d i s c l o s i n g a n a l t e r n a t i v e mean s o f sterilizatio n whic h th e 
patient migh t hav e selected ; th e cas e ma y b e consisten t wit h 
F. v . R . , h o w e v e r , b e c a u s e th e mor e successfu l alternativ e 
procedure wa s professionall y acceptable . Th e Canadia n approac h 
is nevertheles s likel y t o follo w Unite d States ' jurisprudenc e 
in holdin g tha t choic e o f treatmen t mus t b e governe d b y th e 
patient's prioritie s an d risk-to-benefi t a s s e s s m e n t , an d no t 
merely b y th e doctor' s preferre d choic e o f options . Failur e t o 
inform accordin g t o th e p a t i e n t ' s i n f o r m a t i o n a l need s wil l 
constitute breac h o f th e dut y o f care . 

The issu e o f damage s i s addresse d below , bu t a  significan t 
point o f principl e i s whethe r birt h o f a  chil d ca n i n la w b e a 
species o f compensable injury . I t may b e considered instinctivel y 
or aestheticall y offensiv e t o regar d a  huma n being' s birt h a s a 
legal damage , an d court s hav e expresse d distast e a t th e concep t 
(see e.g . Doiro n v . Or r ( 1 9 7 8 ) , 8 6 D.L.R . (3d ) 71 9 (Ont . S . C . ) ) . 
N e v e r t h e l e s s , i t ma y b e equall y distastefu l an d contrar y t o 
good polic y t o hol d tha t medica l o r othe r negligenc e i n fac t i s 
legally protecte d o r cure d provide d tha t i t result s i n birt h o f 
a child . A  distinctio n ma y b e considere d betwee n birt h o f a 
healthy chil d an d birt h o f a  handicappe d child , bu t thi s ma y b e 
objectionable i n stereotypin g handicappe d childre n a s a  damag e 
to thei r p a r e n t s , an d i n openin g th e wa y t o discriminatio n 
against t h e m . I t ma y b e c l a i m e d , h o w e v e r , tha t th e chil d 
itself i s no t th e damage , bu t tha t birt h i s a  damagin g event . 
The Quebe c Superio r Cour t awarde d damage s o n birt h o f a  health y 
child followin g negligentl y conducte d sterilizatio n i n Catafor d 
v. Morea u ( 1 9 7 8 ) , 11 4 D.L.R . (3d ) 585 , an d th e Englis h Cour t o f 
Appeal in  Eme h v . Kensingto n an d Chelse a an d Westministe r Are a 
Health Authority , [1984 ] 3  Al l E.R . 104 4 hel d tha t ther e wa s n o 
inconsistency wit h publi c polic y t o awar d damage s fo r birt h o f 
a health y child . 

The causatio n issu e concern s whethe r sterilizatio n failur e 
was du e t o th e d o c t o r ' s i m p r o p e r c o n d u c t o f th e p r o c e d u r e 
i t s e l f , o r du e t o it s inheren t ris k o f spontaneou s failure , 
which i s resolve d b y medica l evidenc e an d th e lega l burde n o f 
p r o o f . A l t e r n a t i v e l y , c a u s a t i o n ma y depen d o n whethe r th e 
doctor's misinformatio n o f th e p a t i e n t a s t o o p t i o n s cause d 
the patien t t o selec t a  metho d whic h faile d du e t o eithe r 
negligent o r spontaneou s c a u s e s . Thi s involve s th e legall y 
required standar d o f disclosur e (se e B  above ) an d whethe r th e 
patient ca n sho w t h a t , i f mor e informatio n woul d hav e bee n 
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given, a different choic e woul d hav e bee n mad e whic h woul d hav e 
prevented th e injur y tha t resulted . Inadequat e informatio n a s 
to risk o f failur e o f the procedur e ma y als o den y a n opportunit y 
to see k abortio n o n pregnancy . Th e plaintif f mus t the n sho w 
that abortion coul d an d would hav e bee n obtained . Thi s concern s 
causation no t jus t o f th e injur y bu t o f th e exten t o f damage. 

(iii) Damage s 

Accepting tha t birt h o f a  chil d throug h negligenc e i n 
sterilization i s actionable , a n initia l issu e i s th e dut y t o 
mitigate th e damage . O n th e principl e tha t wrongdoer s tak e 
their victim s a s they fin d them , they canno t complai n i f victims 
prove t o be people t o whom abortio n o r adoptio n i s unacceptable; 
defendants canno t requir e injure d plaintiff s t o mitigate damage s 
by abortio n o f fetuse s o r adoptio n o f childre n resultin g fro m 
their negligenc e (se e Emeh , a t p . 1053) . I n Thak e v . Mauric e 
(see above ) th e abortio n issue s wa s treate d a s on e o n which th e 
plaintiff bor e th e onu s o f proof ; here , a s i n Emeh , th e Cour t 
of Appea l accepte d th e plaintiff' s contentio n that , du e t o th e 
pregnancy bein g disclose d a t a  relativel y advance d stage , i t 
was no t reasonabl e t o expec t abortio n t o mitigat e damage , eve n 
though ther e wa s n o conscientiou s objectio n t o abortio n pe r 
se. I f th e issu e i s whether th e refusa l o f abortio n break s th e 
chain o f causatio n whic h link s th e defendant' s breac h o f dut y 
of car e t o th e plaintiff' s damage , the plaintif f understandabl y 
bears th e burde n o f proo f o n th e issues . I f th e matte r i s 
treated, however , onl y a s a n unreasonabl e failur e t o mitigat e 
damage, th e defendan t mus t addres s thi s whe n liabilit y i s 
established an d th e cour t consider s th e leve l o f compensation . 
In Selvanayaga m v . Universit y o f Wes t Indies , [1983 ] 1  Al l 
E.R. 824 , th e Priv y Counci 1 state d otherwise , bu t thi s seem s 
inconsistent wit h th e overwhelmin g weigh t o f authorit y (se e 
W.V. Horton Rogers, "Legal implicationsofineffectivesterilization" 
(1985), 5  Legal Studie s 29 6 a t p . 300, n. 26). 

Parents' action s fo r sterilization o r contraceptive failur e 
are ofte n describe d a s wrongfu l conceptio n o r wrongfu l birt h 
actions (contras t th e child' s actio n fo r wrongfu l life , below) . 
Most court s acceptin g th e actio n i n principl e ar e willin g t o 
award damage s fo r inconvenienc e an d pai n an d sufferin g i n 
pregnancy, confinemen t an d deliver y an d fo r los t income , cost s 
of maternity clothes, preparing a nursery and similar out-of-pocket 
expenses. The y als o ma y allo w recover y o f medical cost s o f th e 
negligent sterilization or contraceptive advice and/or treatment. 
More contentiou s i s whethe r the y wil l awar d damage s fo r th e 
prospective cost s o f rearin g th e chil d unti l terminatio n o f 
parents' lega l responsibilit y provid e childre n wit h necessarie s 
of life . 

In Catafor d v . Moreau (above) , th e Quebe c Superio r Cour t 
awarded a  su m t o cove r suc h expenses , althoug h calculate d a t a 
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very modes t leve l (se e R.P . Kouri , cas e commen t a t (1979) , 5 7 
Can. Ba r Rev . 8 9 ) ; i n contrast , th e contemporaneou s Ontari o 
case of  Doiro n v . Or r (above ) observed , obiter , tha t suc h a n 
award woul d b e highl y offensiv e t o principl e an d dysfunctiona l 
in practice , becaus e o f har m t o a  chil d fro m knowin g tha t i t wa s 
unwanted an d wa s bein g supporte d fro m outsid e it s family . Th e 
South A u s t r a l i a n Suprem e Cour t i n R . v . F . (above ) similarl y 
rejected a  claim for care of the chil d bor n o f failed steri1izatio n , 
while awardin g d a m a g e s fo r pai n an d sufferin g i n wrongfu l 
pregnancy. Thi s show s ho w court s ma y balanc e th e cost s o f 
pregnancy agains t th e benefi t (ofte n cal l th e "blessing" ) o f 
having a  child ; th e benefi t o f a  health y chil d ma y excee d tha t 
of a  sickl y o r handicappe d chil d whos e healt h i s a  sourc e o f 
anxiety (se e Emeh , a b o v e ) . 

A b a l a n c i n g approac h wa s applie d t o damage s i n Udal e 
v. B l o o m s b u r y Are a Healt h Authority , [1982 ] 2  Al l E.R . 522 , 
where 1iabi1it y fo r faile d s t e r i 1 i z a t i on wa s a d m i t t e d . Th e 
High Cour t judg e weighe d heavil y th e mother' s lov e fo r an d jo y 
in th e child , an d foun d i t t o a t leas t balanc e th e inconvenienc e 
and financia l disadvantag e sh e ha d suffered . Th e Cour t als o 
expressed th e o p i n i o n , h o w e v e r , tha t damage s shoul d no t b e 
a w a r d a b l e a s a  matte r o f principl e les t unlovin g parent s ma y 
receive damag e award s whe n lovin g parent s woul d not . Thi s 
appears t o b e a n unnecessar y formulatio n o f a  normativ e rul e 
when i t i s m o r e a p p r o p r i a t e t o addres s eac h cas e upo n it s 
merits, i n a  pragmati c fashion . Th e judg e similarl y observe d 
that i t i s a  long-standin g cultura l assumptio n tha t birt h o f a 
child i s a  blessin g an d a n occasio n fo r rejoicin g (se e a t 
p. 5 3 1 ) . Again , thi s i s a  matter bette r addresse d pragmatically . 
A numbe r o f Commonwealt h Court s hav e implemente d th e observatio n 
of a  197 1 Michiga n judgmen t o n contraceptiv e erro r resultin g i n 
birth, equall y applicabl e t o sterilizatio n error , that : 

" C o n t r a c e p t i v e s ar e use d t o preven t th e birt h o f 
healthy children . T o sa y tha t fo r reason s o f publi c 
policy contraceptiv e failur e ca n resul t i n n o damag e 
as a  m a t t e r o f la w ignore s th e fac t tha t ten s o f 
millions o f person s us e contraceptive s dail y t o avoi d 
the ver y resul t whic h th e defendan t woul d hav e u s sa y 
is alway s a  benefit , neve r a  detriment . Thos e ten s 
of million s o f persons , b y thei r conduct , expres s th e 
sense o f th e c o m m u n i t y . " (Tropp i v . Scar f (1971) , 
187 N.W . 2 d 51 1 (Mich . C.A.) ) 

On thei r understandin g o f thei r community , base d o n th e empirica l 
data o f sterilizatio n an d contraceptiv e p r a c t i c e , court s ma y 
assess damage s fo r injurie s cause d b y childbirth . I n th e late r 
Emeh c a s e , th e Englis h Cour t o f Appea l sa w th e matte r o f 
damages differentl y fro m th e cour t i n Udale . Th e chil d i n Eme h 
had abnormalities , whic h ma y distinguis h th e cas e fro m Udale , 
b u t th e Cour t o f Appea l appeare d t o d i s a p p r o v e th e Uda l e 
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expression o f publi c polic y oppose d t o award s o f damage s 
for wrongfu l birt h followin g negligen t failur e o f contraceptio n 
or steri1ization . 

(iv) Wrongful Lif e 

The difficult y Commonwealt h court s hav e foun d befor e 
accepting th e contentio n tha t birt h o f a  child , fo r instanc e 
through negligen t sterilization , ca n b e a  specie s o f lega l 
damage t o th e parent s offer s som e guidanc e t o ho w the y migh t 
respond i n principl e t o th e clai m tha t th e chil d itsel f i s 
also legall y injure d b y suc h birth . A  clai m o f thi s natur e i s 
increasingly calle d a  "wrongfu l life " claim , bu t th e nam e aros e 
less b y wa y o f explanatio n tha n a s a  parod y o f th e wrongfu l 
death action , whic h Commo n la w court s als o rejected . Whe n 
statutes o f th e mid-nineteent h centur y afforde d a  decease d 
person's estat e th e mean s t o su e fo r th e injur y causin g death , 
the "wrongfu l death " actio n wa s created . Thi s wa s invoke d t o 
deride th e subsequen t clai m tha t a  plaintiff' s ver y lif e coul d 
be a  sourc e o f lega l injury . 

Modern commentator s g o further , to distinguish th e wrongfu l 
life actio n fro m th e "dissatisfie d life " action , i n whic h a 
child seek s damage s no t simpl y fo r havin g bee n bor n bu t fo r 
having bee n bor n illegitimat e o r otherwis e sociall y (a s oppose d 
to physicall y o r mentally ) disadvantaged . I n the Unite d States , 
the first case to allow a claim fo r wrongful lif e was a Californian 
case o f 198 0 (Curlende r v . Bio-Scienc e Laboratorie s (1980) , 16 5 
Cal. Rptr . 477) . Th e argument s tha t th e wron g o f wrongfu l lif e 
is no t th e lif e itsel f bu t th e predictabl e pai n an d sufferin g a 
child wit h a  foreseeable handica p suffers , an d tha t th e blessin g 
of th e experienc e o f lif e ca n b e weighe d agains t th e burde n o f 
such pai n t o asses s compensation , i f any , ha s no t greatl y 
promoted succes s o f th e action . I t i s clearl y accepte d i n les s 
than a  ful l handfu l o f Unite d States ' jurisdictions . 

When th e clai m firs t aros e i n th e Commonwealth , i n th e 
English cas e o f McKa y v . Esse x Are a Healt h Authority , [1982 ] 2 
All E.R . 771 , it was emphaticall y rejected . Thi s wa s compatibl e 
with th e Englis h La w Commission' s 197 4 Repor t o n Injurie s t o 
Unborn Childre n (No . 6 0 , HMS O 197 4 Cmnd . 5 7 0 9 ) , whic h wa s 
followed b y enactmen t o f th e Congenita l Disabilitie s (Civi l 
Liability) Act 1976. I n McKay , it was alleged tha t the defendant's 
laboratory negligentl y teste d prenata l bloo d samples , thereb y 
failing t o infor m a  mothe r o f rubell a infectio n an d denyin g he r 
the opportunit y t o hav e a n abortion . A  severel y handicappe d 
child was born, who was plaintiff i n the case, alleging negligenc e 
resulting i n birt h agains t th e Are a Healt h Authority , an d 
against th e attendin g docto r fo r negligen t treatmen t o f th e 
mother, an d negligen t managemen t o f th e chil d befor e birt h 
resulting i n aggravatio n o f it s injurie s experience d upo n 
birth. Th e Hig h Cour t an d Cour t o f Appea l (above ) dismisse d th e 
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claim, th e latte r presentin g reason s o f a n absenc e o f a  duty o f 
care owe d t o a  chil d befor e birth , a n absenc e o f damages , sinc e 
live birt h i s a  benefi t outweighin g an y disadvantage , an d 
principles o f publi c polic y whic h preclud e allowin g wrongfu l 
life claims . Thes e reason s ma y b e faulte d bot h i n substanc e 
and i n th e wa y the y wer e presente d (se e e.g . C.J . O'Neil , 
"Damages an d th e Unwante d Child " (1985) , 5  Aucklan d Univ . L.R . 
180, a t pp . 186-189 , an d H . Teff , "Th e Actio n fo r 'Wrongfu l 
Life' i n Englan d an d th e Unite d States " (1985) , 3 4 Int' 1 an d 
Comp. L.Q . 423 , a t pp . 43 8 - 4 4 1 ) , bu t fo r th e tim e bein g a t 
1 east the y see m likel y t o prevail i n Commonwealth jurisprudence . 

F. Spousa l Vet o 

It ha s bee n see n (se e Chapate r I , E, above ) tha t a  state' s 
enactment o r toleranc e o f law s permittin g husband s t o vet o 
their wives ' sterilizations , whethe r therapeutic , eugeni c o r 
purely contraceptive , coul d b e inconsisten t wit h th e Unite d 
Nations' Convention on the Elimination of Al1 Forms of Discrimination 
Against Women , an d a  violatio n b y Commonwealt h countrie s tha t 
are State s Partie s t o th e Convention . Th e sam e woul d b e tru e 
of law s givin g onl y wive s vet o powe r ove r husbands , althoug h n o 
Commonwealth provision s t o thi s effec t ar e apparent . Mor e 
difficult t o asses s ar e law s providin g fo r mutua l vet o powe r 
which ar e applie d i n fac t t o plac e on e se x unde r th e contro l o f 
spouses. Th e sam e i s tru e o f forma l an d informa l practice s 
lacking a  legislativ e foundatio n whic h discriminat e agains t on e 
sex. Sinc e the experience of laws and practices in the Commonwealth 
is tha t discriminatio n i n for m o r effec t i s directe d agains t 
women, the y ma y b e assesse d accordin g t o th e provision s an d 
values o f th e Convention . I t mus t b e observe d i n additio n 
that, eve n i n countrie s whic h hav e no t ratifie d o r accede d t o 
the Convention, spousal veto of a woman's therapeutic sterilizatio n 
will violat e law s obligin g a  husban d o r paren t t o provid e a 
wife o r dependen t wit h necessarie s o f life , whic h includ e 
therapeutic care . 

The differentia l opportunit y fo r spousa l vet o unde r law s 
or practice s whic h appea r applicabl e mutuall y t o husband s an d 
wives i s evidence d in , fo r instance , th e 198 3 Annua l Repor t o f 
the Nationa l Famil y Plannin g Programm e o f Trinida d an d Tobago . 
This show s (a t p . 9 ) that , whil e 1,31 3 tuba l ligation s wer e 
performed o n women , 5 2 vasectomie s wer e performe d o n men . 
Practices a t clinic s wher e sterilization s ar e offere d no t 
uncommonly differentiat e betwee n wome n an d me n patients . Th e 
1985 pape r Statu s o f Famil y Plannin g Practice s an d Policie s i n 
Dominica observe s o n voluntar y sterilizations , o f whic h 3,25 7 
have bee n don e sinc e 1967 , tha t (a t p . 6 ) "Wher e client s ar e 
married th e husbands ' writte n consen t mus t b e obtaine d prio r t o 
sterilization." O n vasectomy , th e pape r observe s onl y tha t 
"Few o f thes e wer e don e i n th e past. " Sinc e vasectom y i s 
considerably safe r tha n women' s treatments , som e agencie s hav e 
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promoted i t i n effectiv e campaigns . Th e 1984-8 5 Annua l Repor t 
of Th e Famil y Plannin g Associatio n o f Hon g Kong , fo r instance , 
shows that , whil e 45 1 femal e sterilization s wer e don e i n 1984 , 
a Mal e Responsibilit y Campaig n raise d th e annua l vasectom y 
total t o 632 . 
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IV. ABORTIO N 

A. Introductio n 

This Chapter of the Report includes reviews of new Commonwealth 
abortion legislation , an d ke y litigatio n i n th e genera l area . 
It als o discusse s ne w executiv e observation s o n relevanc e o f 
the leading Englis h ruling i n the 1938 Bourne case to Commonwealth 
legislation. I n addition, it considers ho w case s hav e addresse d 
issues o f spousa l consen t an d parenta l consent , whic h ha s 
tended t o b e i n favou r o f freein g women' s decision s fro m th e 
control o f others . 

Although th e thrus t o f legislatio n an d litigatio n ha s bee n 
towards liberalizatio n an d decriminalization , oppositio n t o 
such a  thrust ha s remained active . I n a number of jurisdictions, 
legislation ha s bee n propose d whic h woul d limi t th e legalit y o f 
or acces s t o abortio n services . I n mid-October 198 3 i n th e Ne w 
Zealand Parliament , fo r instance , a  Privat e Member' s Bill , th e 
Status o f Unbor n Childre n Bill , wa s defeated . Th e Bil l wa s 
aimed at abortion rather than either contraception or contragestion 
(see Chapte r II , D, above) , definin g "unbor n child " a s a  huma n 
embryo o r fetu s "a t an y tim e afte r implantation " (sectio n 3 ). 
Its provisio n i n sectio n 5(2 ) that "Ther e shal l b e a presumption 
that ever y unbor n chil d wil l i n th e natura l cours e o f event s b e 
born alive" raises interesting conflicts of legislative presumption 
and scientific fact, since mounting scientifi c evidenc e indicate s 
a ver y hig h rat e o f spontaneou s embryoni c loss . Sectio n 5(3 ) 
provides tha t th e presumptio n ma y b e rebutte d b y evidenc e o n a 
balance o f probabilities . Professo r Davi d Baird , o f Edinburg h 
University's Centr e fo r Reproductiv e Biolog y ha s observe d tha t 
"only about one fertilized egg in four results in a viable offspring" 
(Introduction, Abortion: Medical Progress and Social Implications, 
Ciba Foundatio n Symposiu m 11 5 (1985 ) ) . Whethe r th e but  o f 
loss occur s befor e o r afte r implantatio n i s a  scientific matte r 
that woul d hav e bee n relevan t t o operatio n o f th e propose d 
presumptions. 

A Privat e Member' s proposa l i n th e Saskatchewa n provincia l 
legislature o f Canad a t o limi t acces s t o abortio n service s wa s 
held unconstitutiona l i n Decembe r 198 5 b y th e Saskatchewa n 
Court o f Appeal , o n th e groun d tha t th e Bil l purporte d t o 
affect crimina l law , whic h i s a  federa l responsibility . Th e 
comparable attemp t b y Mr . Josep h Borowsk i t o limi t availabilit y 
of abortion through constitutional challenge before the Saskatchewan 
Court of Appeal awaits decision, as does the opposing constitutional 
challenge t o restrictio n o f abortio n maintaine d b y Dr . Henr y 
Morgentaler. Hi s challeng e befor e th e Hig h Cour t an d Cour t o f 
Appeal o f Ontari o ha s faile d (se e D , below) , an d th e appea l 
is pendin g presentatio n befor e th e Suprem e Cour t o f Canada . 
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A t h e o r e t i c a l e x p a n s i o n o f abortio n a v a i l a b i l i t y ha s 
occurred wher e severa l C o m m o n w e a l t h j u r i s d i c t i o n s 1 abortio n 
legislation recognize s rap e a s a  ground . I n th e earl y histor y 
of th e Commo n law , i t wa s accepte d tha t a  husban d coul d no t b e 
guilty o f rapin g hi s wife . H e migh t b e convicte d o f assault , 
or o f relate d violence , dependin g upo n loca l law , but , a s th e 
classical text s observed , ".. . th e husban d canno t b e guilt y o f 
rape committe d b y himsel f upo n hi s lawfu l wife , fo r b y thei r 
mutual matrimonia l consen t an d contrac t th e wif e hat h give n u p 
herself i n thi s kin d unt o he r husband , whic h sh e canno t retract " 
(M. Hale , Th e Histor y o f th e Plea s o f th e Crow n (Emli n ed . 1736 ) 
at p . 629) . Th e propositio n cite d no  authority , an d ha s bee n 
questioned o n th e groun d tha t i n fact , i t lack s lega l authority . 
Further, som e court s hav e distinguishe d cohabitin g spouse s fro m 
those livin g s e p a r a t e an d apart , whethe r o r no t b y judicia l 
order o f separation , an d hav e considere d rap e c o n v i c t a b l e i n 
the latte r case . Increasingly , however , legislation i s providin g 
that i n principl e husband s ar e c o n v i c t a b l e o f rap e o f thei r 
wives. Wher e legislatio n als o provide s a  rap e indicatio n fo r 
abortion, a  wif e mad e pregnan t i n thi s wa y b y he r husban d ma y 
avail hersel f o f lawfu l abortio n n o les s tha n an y othe r woman . 

It i s a  matter o f speculatio n whethe r lega l acknowledgemen t 
of spousa l rap e woul d increas e r e c o u r s e t o abortio n t o an y 
appreciable degree . Wher e pregnanc y follow s suc h a n offence , 
abortion ma y b e accommodate d unde r a  menta l healt h indication . 
In Ne w Zealan d i n 1984-8 5 fo r i n s t a n c e , th e Repor t o f th e 
Abortion Supervisor y Committe e fo r th e yea r endin g 31s t Marc h 
1985 show s tha t o f 727 5 abortions , 696 5 wer e du e t o seriou s 
danger t o menta l health , an d a  furthe r 17 4 involve d seriou s 
danger t o physica l an d menta l healt h (Repor t a t p . 1 0 ) . Allege d 
rape wa s a  facto r i n 7 8 case s o f th e 7275 . Th e potentia l fo r a 
husband t o b e convicte d o f rap e o f hi s wif e ha s bee n accepted , 
however, b y Commonwealt h j u d g m e n t s an d propose d l e g i s l a t i v e 
changes tha t ar e explicit , o r tha t ar e implici t in , for instance , 
replacement o f rap e b y variou s othe r sexua l offence s o f whic h 
husbands ca n b e convicte d whe n thei r victim s ar e thei r wives . 

Where rape law s are retained a s such , a number o f Commonwealt h 
j u r i s d i c t i o n s ar e movin g t o mak e the m a p p l i c a b l e betwee n 
husband an d wife . I t ha s bee n hel d i n Scottis h la w tha t a 
h u s b a n d ha s n o immunit y i n p r i n c i p l e fro m rap e liabilit y 
a g a i n s t hi s wif e (H.M . A d v o c a t e v . D u f f y , [ 1 9 8 3 ] S.L.T . 7 
(H. C . ) ) , an d i n anothe r cas e wher e th e coupl e wer e livin g apar t 
in a c c o r d a n c e wit h a  judicia l o r d e r , th e Ful l Cour t o f th e 
Supreme Cour t o f Victori a refuse d leav e t o appea l agains t a 
h u s b a n d ' s c o n v i c t i o n (R . v . M c M i n n , [1982 ] V.R . 5 3 ) . Th e 
English Crimina l La w Revisio n Committe e i n it s Repor t Sexua l 
O f f e n c e s ( H . M . S . O . Cmnd . 9216 , 1984 ) divide d o n rap e betwee n 
co-habiting spouses , bu t recommende d liabilit y whe n th e tw o d o 
not liv e together . I n Australia , however , i t ha s bee n propose d 
in th e A u s t r a l i a n Capita l Territory , Ne w Sout h Wales , Sout h 



53 

Australia, Tasmani a an d Victori a tha t spousa l immunit y fro m rap e 
liability b e partiall y o r totall y abolished . 

A particularl y sensitiv e issu e regardin g abortio n concern s 
that undertake n followin g prenata l geneti c diagnosi s disclosin g 
the femal e gende r o f th e fetus . Th e knowledg e ma y b e a  by-produc t 
of geneti c testin g performe d t o diagnos e geneti c abnormality , 
or itsel f b e th e goa l o f prenata l testin g suc h a s amniocentesi s 
or c h o r i o n i c v i l l u s s a m p l i n g . A t th e F e b r u a r y 198 5 Worl d 
Congress o n La w an d Medicin e hel d i n Ne w Delhi , India , evidenc e 
of sex-base d abortio n wa s presente d whic h arouse d considerabl e 
discussion. Abortio n du e solel y t o feta l se x wa s believe d b y 
some t o b e s y m p t o m a t i c o f th e d e v a l u e d statu s o f girl s an d 
women i n th e societie s i n whic h i t i s practised . T o o t h e r s , 
its condemnatio n reflecte d a n attemp t a t "ethica l imperialism" , 
through whic h th e value s develope d i n on e regio n o f th e worl d 
w e r e b e i n g t r a n s m i t t e d acros s g e o g r a p h i c a l an d politica l 
boundaries t o region s whos e value-system s wer e differen t bu t n o 
less w o r t h y o f r e s p e c t . Th e e x p l a n a t i o n wa s offere d tha t 
sex-based abortion , whic h migh t b e o f mal e fetuse s a s wel l a s 
of f e m a l e , i s a  prope r e x t e n s i o n o f famil y p l a n n i n g , an d 
legitimately serve s th e wishe s o f parent s wit h severa l childre n 
of on e se x wh o wan t on e o f th e othe r sex . I t i s observe d t o b e 
not necessaril y th e cas e tha t parent s prefe r boy s t o girls , an d 
that i f tha t p r e f e r e n c e i s p r e s e n t , i t wil l no t endur e i n 
society sinc e a  s c a r c i t y o f c h i l d r e n o f on e se x wil l soo n 
result i n thei r raise d status . 

Counter-arguments wer e presente d tha t i n countrie s pursuin g 
policies aime d a t one-chil d families , tha t chil d i s likel y t o b e 
p r e f e r r e d t o b e m a l e , an d tha t i n an y even t i n multi-chil d 
families preferenc e migh t b e t o hav e a  bo y firs t an d the n a 
g i r l , perhap s balancin g th e birt h rat e o f th e sexe s bu t producin g 
a societ y whos e wome n ar e accustome d fro m birt h t o th e statu s 
of bein g secon d an d t o th e rol e o f bein g sociall y le d b y a 
male. Thi s oppositio n t o sex-base d abortio n wa s itsel f resiste d 
by th e clai m that , i f i t i s undesirable , th e remed y lie s no t i n 
mandating parent s t o suffe r th e socio-economi c disadvantage s o f 
having a  daughter , an d mandatin g th e daughte r hersel f t o endur e 
a disadvantage d l i f e , bu t i n r e d r e s s i n g th e d i s a d v a n t a g e s . 
That i s , i t wa s claime d tha t i f wome n wer e t o hav e equa l 
o p p o r t u n i t i e s wit h me n i n th e labou r f o r c e , i n c a r e e r an d 
p r o f e s s i o n a l o p p o r t u n i t i e s , i n i n h e r i t a n c e r i g h t s , i n th e 
capacity t o provid e fo r thei r familie s and , fo r i n s t a n c e , t o 
give thei r c h i l d r e n thei r famil y names , th e birt h o f a  gir l 
would no t b e considere d a  disadvantag e t o familie s i n contras t 
to th e birt h o f a  boy . 

States Partie s t o th e Conventio n o n th e Eliminatio n o f Al l 
Forms o f Discriminatio n Agains t Wome n ar e oblige d t o see k t o 
r e d u c e no t onl y th e stereotypin g whic h ma y induc e parent s t o 
prefer boy s ove r girls , bu t als o th e economic , socia l an d othe r 
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circumstances whic h ma y mak e suc h parenta l choic e r a t i o n a l . 
Parental preferenc e reflecte d i n sex-base d abortio n ma y b e a 
symptom rathe r tha n a  caus e o f w o m e n ' s lo w statu s i n man y 
Commonwealth societies . I t i s ofte n th e cas e tha t abortio n i s 
conditioned b y a  variet y o f socia l i n e q u i t i e s tha t attack s 
concentrated o n abortio n alon e conceal , an d thereb y perpetuate . 

There i s reaso n t o believ e tha t liberalize d abortio n law s 
save w o m e n ' s l i v e s , an d protec t th e welfar e o f childre n an d 
families tha t depen d o n women' s well-being . A  ten-yea r stud y 
of a b o r t i o n - r e l a t e d death s a t Kenyatt a Nationa l Hospita l i n 
Nairobi, Kenya , endin g i n 1983 , conclude d tha t 

"The stud y clearl y show s tha t illega l abortio n i s a n 
important caus e o f materna l deat h amon g a d m i s s i o n s 
for abortio n i n Kenyatt a Nationa l Hospital , accountin g 
for 8 0 %  o f suc h deaths " (S . Wanjala , N . Murug u an d 
J. M a t i , " M o r t a l i t y du e t o abortio n a t K e n y a t t a 
National H o s p i t a l , 1974-1 9 83" i n Abortion : Medica l 
Progress an d Socia l Implication s (1985 ) Ciba Foundatio n 
Symposium 115 , 4 1 a t p . 4 7 ). 

Septic a b o r t i o n wit h it s c o m p l i c a t i o n s a c c o u n t e d fo r 97. 4 
percent o f death s fro m induce d abortio n (  ibid. ) Th e succes s o f 
liberal abortio n law s i s show n i n Singapore , o f whic h i t ha s 
been observe d tha t 

"One o f th e mos t importan t objective s underlyin g th e 
move to legaliz e abortion i n Singapore wa s t o discourag e 
illegal abortio n an d thereb y reduc e th e mortalit y an d 
morbidity associate d wit h abortion s performe d unde r 
unsafe conditions " (A.J . Chen , S . Emmanue l e t al . , " 
Legalized Abortion : Th e Singapor e Experience " (1985) , 
16 Studie s i n Fam . Plannin g 17 0 a t p . 1 7 7 ). 

The la w wa s firs t liberalize d i n 1969 . Septi c abortio n case s 
admitted t o governmen t hospital s fel l fro m 35 0 i n 196 4 t o 2 8 i n 
1974 (se e ibid . ) an d i t ha s bee n foun d tha t "Wit h th e furthe r 
liberalization o f abortio n law s i n 1975 , th e numbe r o f septi c 
abortions diminishe d t o a  negligibl e amount " ( i b i d . ) . 

Even liberalize d abortio n law s ma y p r e s e r v e pocket s o f 
inequity. Britain' s Abortio n Ac t 196 7 remain s inapplicabl e t o 
Northern Ireland , wher e wome n unabl e t o affor d t o trave l t o 
E n g l a n d , W a l e s , o r Scotlan d ar e denie d protectio n enjoye d b y 
other wome n i n th e Unite d Kingdom . A n estimate d 1,60 0 wome n 
each yea r fro m N o r t h e r n Irelan d hav e a b o r t i o n s i n Englan d 
(Sunday Telegraph , London , Oct . 3 1 , 1 9 8 2 ) . 
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B. Ne w Legislatio n 

A numbe r o f Commonwealt h jurisdiction s hav e enacte d law s 
liberalizing provision s o n abortio n sinc e th e p u b l i c a t i o n o f 
Emerging Issue s i n Commonwealt h Abortio n Laws , 1982 . Th e ne w 
Acts hav e no t endorse d 1egitimac y o f th e abortio n optio n wit h 
enthusiasm, bu t hav e primaril y represente d exercise s i n damag e 
control. The y recogniz e th e inescapabl e incidenc e o f abortio n 
and ai m t o channe l i t int o safe , lawfu l hand s rathe r tha n t o 
keep i t i n unsaf e hand s o f unqualifie d p r a c t i t i o n e r s an d o f 
women actin g o n themselves . I n contrast , a  recommendatio n fo r 
d e c r i m i n a l i z a t i o n o f abortio n wa s mad e i n th e 198 6 repor t A 
F e m i n i s t Revie w o f Crimina l La w commissione d b y th e federa l 
agency Statu s o f Wome n Canada , i n orde r t o affor d wome n contro l 
over thei r reproductio n an d sexuality , an d t o en d inequit y i n 
access t o s e r v i c e s . Rathe r tha n embrac e suc h l i b e r t a r i a n 
principles, th e ne w Act s ar e limite d pragmati c attempt s t o dea l 
with countries ' harmfu l abortio n experiences . 

Following severa l year s o f deliberation , includin g i n som e 
cases consideratio n o f alternativ e models , Barbados , B e r m u d a , 
Ghana an d Montserra t hav e recentl y enacte d law s fo r th e legitimat e 
performance o f abortions . Agains t a  backgroun d o f considerabl e 
abortion experienc e an d almos t n o prosecution s (se e P.K . Menon , 
"The Medica l Terminatio n o f Pregnanc y Ac t 198 3 (Barbados)" , 3 4 
Int'l an d C o m p . L.Q . (1985 ) 6 3 0 ) , B a r b a d o s d e c r i m i n a l i z e d 
a b o r t i o n s by  d i s t i n g u i s h i n g betwee n pregnancie s o f no t mor e 
than 1 2 weeks ' duration , thos e o f 1 2 o r mor e weeks ' duratio n 
but no t mor e tha n 2 0 weeks' , an d thos e o f 2 0 weeks ' duratio n o r 
more. Wher e a  pregnanc y doe s no t excee d 1 2 weeks ' duration , i t 
is lawfull y terminabl e whe n a n individua l medica l practitione r 
acting i n goo d fait h i s o f th e opinio n tha t continuanc e o f th e 
pregnancy woul d involv e ris k t o th e lif e o r grav e injur y t o th e 
physical o r menta l healt h o f th e pregnan t woma n o r tha t ther e 
is substantia l ris k tha t a  child , i f born , woul d suffe r suc h 
physical o r menta l abnormalitie s a s t o b e seriousl y handicapped . 
In determinin g ris k t o health , "th e medica l practitione r mus t 
take int o accoun t th e p r e g n a n t w o m a n ' s socia l an d e c o n o m i c 
environment, whethe r actua l o r foreseeable " (Medica l Terminatio n 
of Pregnanc y Act , 1983 , s . 4 ( 3 ) ) . Further , th e woman' s writte n 
statement o f he r reasonabl e belie f tha t pregnanc y wa s cause d b y 
rape o r inces t "i s s u f f i c i e n t t o c o n s t i t u t e th e elemen t o f 
grave injur y t o menta l health " (s . 4 ( 2 ) ) . 

The sam e i n d i c a t i o n s g o v e r n p r e g n a n c i e s o f 1 2 o r mor e 
weeks' duratio n bu t o f unde r 2 0 weeks , bu t the y mus t b e foun d 
by tw o medica l practitioner s (s . 5 ) . Fo r pregnancie s o f 2 0 o r 
more w e e k s ' duration , 3  registere d physician s mus t b e o f th e 
opinion tha t terminatio n i s immediatel y necessar y t o sav e th e 
w o m a n ' s lif e o r t o preven t grav e p e r m a n e n t injur y t o th e 
physical o r menta l healt h o f th e woma n o r he r unbor n chil d 
(s. 6 ) . T e r m i n a t i o n o f an y p r e g n a n c y e x c e e d i n g 1 2 w e e k s ' 
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duration mus t b e c o n d u c t e d i n a n a p p r o v e d hospita l (s . 9 ). 
N e v e r t h e l e s s , wher e abortio n appear s immediatel y necessar y t o 
save th e lif e o r preven t grav e permanen t injur y t o th e physica l 
or menta l healt h o f th e w o m a n , p r o v i s i o n s r e l a t i n g t o th e 
number o f medica l o p i n i o n s an d plac e o f p e r f o r m a n c e o f th e 
procedure d o no t appl y (s . 1 1 ). 

I m m e d i a t e n e c e s s i t y als o render s inapplicabl e th e Act' s 
conscience claus e (s . 1 0 ) , and als o it s consen t provisio n whic h 
in othe r case s require s tha t " a medica l practitione r ma y requir e 
the writte n consen t o f th e pregnan t woma n befor e administerin g 
treatment fo r th e terminatio n o f pregnancy " (s . 8 ( 1 ) ) . Sinc e a 
practitioner i n a  routin e cas e ha s a  discretio n bu t n o dut y t o 
obtain c o n s e n t i n w r i t i n g (th e p r a c t i t i o n e r "may" , bu t no t 
" s h a l l " , r e q u i r e w r i t t e n c o n s e n t ) , i t ma y appea r t h a t i n 
emergency th e practitione r ma y dispens e no t onl y wit h writing , 
but als o wit h consen t itself ; tha t is , o n immediat e dange r t o 
the woman' s lif e o r permanen t health , abortio n ma y b e undertake n 
without he r consent . Thi s i s reasonabl e wher e sh e canno t giv e 
consent, fo r instanc e whe n sh e i s unconsciou s o r sedated , bu t 
may rais e difficultie s whe n sh e i s competen t t o decid e t o ris k 
her lif e o r healt h fo r he r unbor n child , an d determine s t o d o 
so. Whe n sh e i s responsibl e fo r th e welfar e o f othe r dependen t 
children, he r choic e ma y appea r irresponsible , bu t whe n i t i s 
based o n conscientiou s convictions , th e choic e ma y weig h heavil y 
in th e balance . 

When th e pregnan t woma n i s age d unde r 1 6 year s o r i s o f 
unsound mind , he r parent' s o r g u a r d i a n ' s w r i t t e n consen t i s 
required (s . 8 ( 2 ) ) , excep t i n th e above-describe d conditio n o f 
immediate necessity . Outsid e suc h condition , however , th e Ac t 
appears t o supersed e th e positio n a t Commo n la w establishe d i n 
the Gi11ic k c a s e , recognizin g autonom y o f th e "matur e minor " 
( see C h a p t e r I I , B , a b o v e ) . I t i s no t clea r fro m th e Ac t 
whether th e necessar y parenta l consen t t o asbortio n o f a  perso n 
aged unde r 1 6 year s i s itsel f sufficien t consent , o r whethe r a 
young perso n o f adequat e understandin g coul d refus e t o submi t 
to a n abortio n wit h lega l effect . He r refusa l migh t justif y a 
medical p r a c t i t i o n e r ' s d e c i s i o n no t t o abor t he r eve n whe n 
parental c o n s e n t ha s bee n given . Sinc e adults ' refusal s o f 
consent ma y no t preven t emergenc y abortion s t o sav e thei r live s 
or p e r m a n e n t h e a l t h , however , a  perso n age d unde r 1 6 ma y b e 
aborted w i t h o u t he r a g r e e m e n t i n c o m p a r a b l e c o n d i t i o n s o f 
emergency. 

Under authorit y o f th e Act , th e Ministe r responsibl e fo r 
Health ha s mad e r e g u l a t i o n s whic h e m p h a s i z e an d i m p l e m e n t 
physicians' dutie s t o b e familia r wit h counsellin g functions , 
and t o giv e o r ensur e availabilit y o f appropriat e counsellin g 
b e f o r e t e r m i n a t i n g p r e g n a n c i e s . Counsellor s mus t advis e o n 
alternatives t o abortion , o n th e consequence s bot h o f h a v i n g 
and o f no t havin g abortions , an d o n method s o f contraceptio n 
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and availabilit y o f famil y plannin g s e r v i c e s . T h e Ac t als o 
p e r m i t s r e g u l a t i o n s t o b e mad e o n r e s i d e n c e requirement s a 
woman mus t satisf y i n orde r t o b e eligibl e fo r service s unde r 
the A c t , perhap s fo r th e purpos e o f preventin g Barbado s fro m 
b e c o m i n g a  c e n t r e fo r a b o r t i o n s i n it s r e g i o n . E x i s t i n g 
r e g u l a t i o n s i n d i c a t e tha t n o nee d ha s bee n foun d fo r suc h 
control t o b e exercised . 

S h o r t l y afte r B a r b a d o s amende d it s law , Bermud a becam e 
another Commonwealt h countr y i n th e regio n t o amen d it s abortio n 
law. Th e Crimina l Cod e Amendmen t Ac t 198 3 becam e operativ e i n 
August 198 3 immediatel y o n enactment . It s effec t i s t o ad d ne w 
s e c t i o n s 196 A t o 196 D t o th e Crimina l C o d e , exemptin g fro m 
liability t o th e conventiona l p r o h i b i t i o n s o f a b o r t i o n bot h 
qualified medica l practitioner s an d thei r assistant s wh o ac t i n 
good fait h i n designate d hospital s t o procur e miscarriages , an d 
the pregnan t wome n wh o thereb y permi t themselve s t o b e aborted . 
This i s lawful , however , onl y whe n th e hospital' s therapeuti c 
abortion committe e ha s b y majorit y certifie d it s opinio n tha t 
pregnancy resulte d fro m inces t o r rape , tha t c o n t i n u a t i o n o f 
pregnancy, howeve r arising , woul d o r woul d b e likel y t o endange r 
the woman' s lif e o r health , o r tha t ther e i s a  substantia l ris k 
that i f th e chil d wer e bor n i t woul d suffe r fro m suc h physica l 
or menta l abnormalitie s a s t o b e seriousl y handicapped . 

These latte r indication s reflec t i n genera l thos e provide d 
by Britain' s Abortio n Ac t 1967 , bu t th e mechanis m o f therapeuti c 
abortion committee s constitute d i n designate d hospital s reflect s 
the regulator y syste m create d i n 196 9 i n Canada . I t d i f f e r s 
only i n mino r w a y s , suc h a s i n copyin g th e committe e structur e 
of thre e doctor s bu t expressl y requirin g tha t a t leas t on e o f 
them b e a  q u a l i f i e d p s y c h i a t r i s t . Th e Ac t repeat s Canadia n 
practice o f permittin g bu t no t compellin g designate d hospital s 
to establis h committees . Whethe r committee s wil l b e established , 
and whethe r hospitals , physician s o r prospectiv e patient s wil l 
press th e Minister responsibl e fo r Health t o designate sympatheti c 
hospitals fo r purpose s o f th e Act , remain s t o b e seen . Th e Ac t 
names Th e Kin g Edwar d VI I Memoria l H o s p i t a l a s c a p a b l e o f 
having a  committee , an d th e inferenc e ma y b e tha t thi s centr e 
will b e equippe d t o bea r mai n responsibilit y fo r abortions . I t 
will b e interestin g i n year s t o com e t o se e i f experienc e i n 
Bermuda repeat s th e inequit y i n provisio n o f acces s t o service s 
found i n Canad a b y th e Badgle y Committe e i n 197 7 (se e R.J . Coo k 
and B.M . D i c k e n s , " A Surve y o f Abortio n Law s i n Commonwealt h 
Countries" i n Thre e Studie s o f Abortio n Law s i n th e Commonwealth , 
Commonwealth Secretaria t (1977 ) a t pp . 4 2 - 4 4 ) . 

In Ghana , the Crimina l Cod e (Amendment ) Law , 1985 substitute d 
new provision s o n abortio n fo r thos e previousl y existin g i n th e 
Criminal Code . Sectio n 58(1 ) now contains th e standard prohibitio n 
of actin g t o procur e miscarriag e b y a  woma n herself , o r b y an y 
other perso n o n a  woma n whethe r sh e i s pregnan t o r not , an d 
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includes relate d offence s o f supplyin g thing s knowin g tha t the y 
are t o b e use d fo r abortion . Sectio n 58(2 ) provide s a n exemption , 
however, wher e continuanc e o f pregnanc y woul d involv e ris k t o a 
p r e g n a n t w o m a n ' s lif e o r injur y t o he r physica l o r menta l 
health, o r wher e pregnanc y result s fro m a  sexua l offenc e suc h 
as rap e o r incest , o r wher e ther e i s substantia l ris k that , i f 
the chil d wer e born , i t ma y suffe r fro m o r late r d e v e l o p a 
serious physica l abnormalit y o r disease . Th e procedur e mus t b e 
undertaken b y a  registered physicia n specializin g i n gynaecology , 
or b y an y othe r r e g i s t e r e d physicia n actin g i n a  governmen t 
hospital o r i n an approved privat e hospital , clinic o r othe r place . 

It i s uncertai n whethe r a  woma n attemptin g he r ow n abortio n 
must b e show n t o b e p r e g n a n t b e f o r e sh e ca n b e c o n v i c t e d . 
Section 5 8 ( l ) ( a ) , d e a l i n g wit h thi s c a s e , i s silen t o n th e 
issue, bu t sectio n 5 8 ( l ) ( b ) , whic h concern s a  perso n wh o act s 
on anothe r i s expresse d t o creat e a n offenc e "whethe r o r no t 
that woma n i s p r e g n a n t . " A t h i s t o r i c C o m m o n law , a  w o m a n 
acting alon e ha d t o b e prove n pregnan t i n orde r t o b e convictable , 
and th e exclusio n o f th e p r e g n a n t - o r - n o t p r o v i s i o n foun d i n 
clause (b ) fro m claus e (a ) i s consisten t wit h thi s origi n o f 
the law . Th e feta l damag e indicatio n i s restrictivel y expressed , 
covering substantia l ris k tha t th e chil d woul d b e affecte d b y 
"serious physica l abnormalit y o r d i s e a s e " . T h e omissio n o f 
serious menta l o r psychiatri c abnormalit y ma y mar k a n interestin g 
distinction betwee n th e visibl y abnorma l an d th e m e n t a l l y o r 
f u n c t i o n a l l y a b n o r m a l . I t i s u n c l e a r w h e t h e r neurologica l 
malfunction affecting , fo r instance , facia l expressio n o r gait , 
will b e foun d t o expres s itsel f i n a  physica l abnormality . 

By sectio n 5 8 ( 3 ) , abortio n an d miscarriag e ar e define d t o 
mean "th e prematur e expulsio n o r remova l o f conceptio n fro m th e 
uterus o r wom b befor e th e perio d o f gestatio n i s c o m p l e t e d " . 
Removal fro m the uterus suggests that implantation i s a precondition 
to a b o r t i o n o r m i s c a r r i a g e , s o tha t a n inten t t o remov e a 
c o n c e p t us fro m th e f a l l o p i a n tub e throug h th e uteru s woul d 
constitute contraceptio n a s oppose d t o abortion . Thi s readin g 
is c o n s i s t e n t wit h evolvin g perception s i n Commonwealt h law s 
distinguishing abortio n fro m contraceptio n an d c o n t r a g e s t i o n 
(see Chapte r I I , D , a b o v e ) . 

Montserrat's Pena l Cod e No . 1 2 o f 198 3 exclude s fro m it s 
customary prohibitio n o f abortio n termination s o f pregnancie s 
p e r f o r m e d i n hospital s o r othe r place s approve d b y th e Chie f 
Medical Office r i f performe d b y doctor s followin g agreemen t o f 
two doctor s o n give n indications . Thes e ar e tha t ther e i s ris k 
to th e pregnan t woman' s life , o r ris k o f injur y t o he r physica l 
or menta l healt h fro m continuatio n o f pregnanc y greate r tha n i f 
the pregnancy wer e terminated. A  further indicatio n i s substantia l 
risk tha t i f th e chil d wer e bor n i t woul d suffe r fro m suc h 
physical o r menta l abnormalitie s a s t o b e seriousl y handicapped . 
Requirements o f tw o doctors ' opinion s an d o f plac e o f performanc e 
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do not appl y wher e i n good fait h a  doctor i s of the opinion tha t 
the procedur e i s necessar y t o sav e th e lif e o r t o preven t grav e 
permanent injur y t o th e physica l o r menta l healt h o f th e 
pregnant woman . 

C. Th e Applicabilit y o f R . v. Bourn e 

The tw o earlie r Commonwealt h Secretaria t report s i n thi s 
series, Thre e Studie s o f Abortio n Law s i n th e Commonwealt h 
(1977) an d Emergin g Issue s i n Commonwealt h Abortio n Laws , 198 2 
included table s indicatin g th e grounds on which eac h Commonwealt h 
jurisdiction permitte d th e performanc e o f abortio n throug h it s 
legislation an d case-law . Th e relevan t tabl e ha s bee n brough t 
up t o date , a s o f Apri l 1986 , an d appear s a s th e Appendi x t o 
this Chapter . 

In man y jurisdiction s wher e n o case-la w ha s explaine d th e 
abortion legislation , i t i s accepte d tha t th e 193 8 Englis h jur y 
direction i n R . v . Bourne , [1939 ] 1  K.B . 687 , [1938 ] 3  Al l 
E.R. 61 5 i s applicable . Thi s leadin g cas e ha s invariabl y bee n 
accepted where ithasbeenjudiciallyconsidered i n the Commonwealth , 
including a t highes t judicia l levels , a s bein g a  correc t 
explanation o f th e abortio n law . Wher e legislatio n ha s no t 
been judicially interpreted, legal commentators and Attorney s-General 
generally understan d tha t th e directio n whic h interpret s 
England's Offence s Agains t th e Perso n Act , 1861 , sectio n 58 , 
also interpret s loca l la w derive d fro m thi s origin . Wher e 
local legislatio n share s Commo n la w root s wit h thi s provisio n 
but i s immediatel y traceabl e t o anothe r codification , suc h as , 
for instance , th e India n Pena l Code , 1860 , th e cas e i s agai n 
considered a n authoritativ e interpretation . 

The Bourn e principl e provide s that , eve n whe n legislatio n 
expresses onl y a  prohibitio n o f abortion , ofte n describe d a s 
"procurement o f miscarriage" , th e procedur e i s nevertheles s 
lawful whe n undertake n i n goo d fait h t o sav e a  woman's lif e o r 
to sav e he r physica l o r menta l health . I n th e Bourn e cas e 
itself, a  docto r wa s acquitte d o f a n offenc e fo r performin g a n 
abortion t o sav e th e patien t fro m becomin g " a menta l wreck" . 
The judg e recognize d th e lega l justificatio n o f abortio n whe n 
performed t o sav e no t onl y lif e itself , bu t th e conditio n o f 
continuing life , namel y health , an d tha t healt h ha s bot h 
physical an d menta l aspects . Commonwealt h legislatio n ofte n 
now make s explici t th e meanin g th e Bourn e cas e foun d implici t 
in th e Englis h 186 1 Act , an d enact s th e legalit y o f abortio n 
when intende d fo r preservatio n o f lif e an d o f physica l an d 
mental health . Fe w legislature s tha t hav e an explici t provisio n 
depart fro m this . Zimbabwe' s Terminatio n o f Pregnanc y Act , 
1977 provide s onl y a  physica l healt h indication , althoug h i t 
allows abortio n fo r rape , which wa s th e origi n o f pregnanc y i n 
the Bourn e case . 
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The 198 2 Emergin g Issue s repor t tabl e o f Lega l Indication s 
for A b o r t i o n showe d tha t i n a  smal l numbe r o f Commonwealt h 
jurisdictions where n o case-law ha d interprete d thei r legislation , 
which wa s expresse d onl y i n term s o f prohibitin g abortio n o n 
the mode l o f England' s 186 1 Act , i t wa s uncertai n whethe r th e 
case o f R . v . Bourn e wa s considere d applicable . I n orde r t o 
r e d u c e thi s u n c e r t a i n t y , a  q u e s t i o n n a i r e wa s sen t t o th e 
o f f i c e s o f th e A t t o r n e y s - G e n e r a l o f thos e j u r i s d i c t i o n s . 
It wa s d e s i g n e d t o obtai n o p i n i o n s o n whethe r abortio n wa s 
justifiable o r e x c u s a b l e whe n u n d e r t a k e n t o sav e a  w o m a n ' s 
life, physica l healt h o r menta l health . W e ar e greatl y indebte d 
to officer s i n th e variou s Attorneys-General' s department s wh o 
took tim e t o c o n s i d e r th e q u e s t i o n n a i r e an d t o offe r thei r 
researched opinion s o n th e matter . Thos e opinion s ar e reflecte d 
in th e update d Appendix . 

The strongl y preponderan t vie w i s tha t th e Bourn e principl e 
is applicabl e t o legislatio n makin g n o explici t s t a t e m e n t o f 
g r o u n d s upo n whic h abortio n ma y lawfull y b e performed . Thi s 
may b e throug h direc t acceptanc e o f th e Bourn e direction , o r 
through recognitio n an d s o m e t i m e s e n a c t m e n t o f a  n e c e s s i t y 
d e f e n c e t o a  crimina l charge . Th e defendan t i n Bourn e wa s a 
doctor, bu t th e necessit y defenc e wa s recognize d a s a  C o m m o n 
law p r i n c i p l e . A c c o r d i n g l y , i t migh t b e availabl e t o othe r 
than d o c t o r s ; i n d e e d , wher e a  d o c t o r d e c l i n e s t o b e c o m e 
involved i n a  cas e becaus e o f lega l uncertaint y abou t possibl e 
prosecution an d los s o f professiona l status , n e c e s s i t y fo r a 
n o n - d o c t o r t o ac t ma y appea r mor e acute . Som e jurisdiction s 
observed, however , tha t a n abortio n initiativ e b y a  non-docto r 
is mor e likel y t o b e prosecute d tha n actio n b y a  doctor . 

O p i n i o n s o n a p p l i c a b i l i t y o f B o u r n e d o no t enjo y th e 
status o f lega l precedent , o f course , an d clearl y d o no t bin d 
courts of their jurisdictions. A s exercises in legal interpretatio n 
they ar e valuable , h o w e v e r , an d r e l i a b l e i n d i c a t o r s o f th e 
principles b y which th e law may b e enforced. Onl y two jurisdiction s 
considered th e Bourne principle excluded by their law. Accordingly , 
a woma n whos e continue d pregnanc y endanger s no t he r lif e itsel f 
but poses , i n th e word s o f th e questionnaire , "grav e risk " t o 
her physica l healt h o r continuin g menta l healt h coul d no t hav e 
pregnancy terminated. Opinio n in Kiribati i s that only preservatio n 
of lif e itsel f i s d e f e n s i b l e , an d tha t abortio n t o preserv e 
only physica l o r menta l healt h agains t grav e ris k woul d b e a n 
offence. Similarly , opinio n i n Antigu a an d Barbud a i s that , i f 
no medica l t r e a t m e n t othe r tha n a b o r t i o n wil l p r e s e r v e a 
woman's physica l o r menta l health , sh e mus t b e lef t medicall y 
untreated. Nursin g car e ma y b e rendere d t o h e r , o f c o u r s e , 
while continuatio n o f he r pregnanc y i s medicall y managed . 

Opinions i n La w Officers ' department s i n Norther n Nigeri a 
differ. Althoug h the y ar e al l unde r th e Pena l Cod e o f Norther n 
Nigeria, n o relevan t case-la w exists , and , whil e th e vie w i n 
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some state s i s tha t th e Bourn e principl e applies , th e vie w i n 
others i s tha t th e Pena l Code' s permissio n o f savin g "life " i s 
to b e rea d mor e restrictively . I t ma y b e relevan t t o note , 
however, that , unlik e Kiribat i an d Antigu a an d Barbuda , Nigeri a 
is a  Stat e Part y t o th e Conventio n o n th e Eliminatio n o f Al l 
Forms o f Discriminatio n Agains t Women . I t ma y b e aske d i f thi s 
would influenc e judicia l interpretatio n o f th e Pena l Cod e i n 
favour o f preservin g women' s physica l an d menta l healt h agains t 
grave risk . 

An indicatio n o f Commonwealt h standin g o f th e Bourn e 
principle cam e i n Januar y 198 6 fro m Queensland , Australia . I n 
R. v . Baylis s an d Cullen , Distric t Cour t Judg e McGuir e reviewe d 
the histori c an d internationa l foundation s o n which th e relevan t 
case-law o f th e abortio n provisio n i n Queensland' s Crimina l 
Code i s built . I n a  comprehensiv e rulin g (o f 7 2 transcribe d 
pages, includin g thre e appendices , unreporte d t o date ) h e 
observed that : 

"Bourne ha s spawne d offsprin g wh o hav e grow n t o 
adulthood. The y canno t no w -  a t leas t b y Court s o f 
first instanc e -  easil y b e disowne d o r mad e t o 
disappear. I t i s har d t o tur n th e cloc k back. " 
(Transcript a t p . 122). 

It ma y b e speculate d tha t th e Bourn e rulin g ha s becom e a 
cohesive principl e i n Commonwea l th jurisprudence . I n th e 
jurisdictions i n whic h it s applicatio n i s uncertain , it s 
significance i s suc h tha t court s canno t ignor e it s effect , les t 
their decision s ma y b e pe r incuria m (no t precedent s du e t o 
oversight o f relevan t law) . A  cour t rejectin g Bourn e wil l b e 
expected t o specif y it s reasons ; tha t is , i t mus t expressl y 
find tha t unde r th e legislatio n o f it s jurisdiction , women' s 
health canno t b e preserved agains t grav e ris k pose d b y pregnancy . 

D. Litigatio n 

While the overwhelming majority of Commonwealth jurisdiction s 
have ha d n o experienc e o f abortion-relate d litigatio n i n recen t 
years, o r indee d ever , th e fe w tha t hav e bee n activ e hav e bee n 
very active . I n Canada , case s hav e bee n brough t i n Federa l 
courts an d th e provincia l court s o f Britis h Columbia , Manitoba , 
Ontario, Quebe c an d Saskatchewan . I n Australia , th e Bay1is s 
case i n Queenslan d ha s becom e a  loca l abortio n caus e celebr e 
comparable t o th e Morgenta1e r sag a i n Canada . A  numbe r o f 
cases ar e prosecution s fo r performin g abortions , bu t mos t ar e 
peripheral t o tha t issue . The y involv e procedura l matter s 
pertaining t o prosecutio n an d question s o f contro l o f acces s t o 
abortion services . A  serie s o f relate d mino r case s involve s 
injunctions sough t b y an d agains t abortio n clinics , notabl y 
those opene d b y Dr . Morgentale r i n Ontari o an d Manitoba , an d 
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prosecutions o f protester s involve d i n scuffle s an d form s o f 
mischief t o property . 

The centra l l i t i g a t i o n i n Canad a i s D r . M o r g e n t a l e r ' s 
prosecution i n Ontario . Th e case , no w pendin g i n th e Suprem e 
Court o f Canada , i s strictl y no t a n abortio n case , sinc e th e 
charge i s tha t thre e doctor s conspire d t o perfor m a n illega l 
act, namel y abortion . Th e conspirac y charg e make s th e crimina l 
defence o f necessit y mor e difficul t t o employ . Whil e i t ma y b e 
shown e x pos t fact o tha t performin g abortio n o n a  particula r 
woman wa s necessary , i t i s no t s o easil y arguabl e tha t i t i s 
necessary t o conspir e wit h others , i n advanc e o f an y individua l 
woman presentin g herself , t o terminat e a  pregnancy . Th e defenc e 
was primaril y concerne d i n fac t wit h constitutiona l argument s 
that C a n a d a ' s Crimina l Cod e restrictio n o n abortio n violate s 
the Canadia n Charte r o f Right s an d Freedoms . Th e constitutiona l 
challenge, mounte d i n a n extensiv e hearin g befor e a  tria l jur y 
was empanelled , wa s wid e ranging , an d resiste d principall y b y 
the Attorney-Genera l o f Canada , rathe r tha n tha t o f Ontario , 
because th e issu e affect s federa l law . Th e c o n s t i t u t i o n a l 
challenge failed , an d a  regula r crimina l tria l followed , a t th e 
end o f whic h th e jur y acquitte d th e thre e d e f e n d a n t d o c t o r s 
(R. v . M o r g e n t a l e r , Smolin g an d Scot t ( 1 9 8 4 ) , 1 2 D.L.R . (3d ) 
502 (Ont . S . C . ) ) . Th e p r o s e c u t i o n e x e r c i s e d th e righ t i t 
enjoys i n Canad a t o appea l agains t th e acquittal , successfully , 
and th e d e f e n d a n t s c r o s s - a p p e a l e d u n s u c c e s s f u l l y a g a i n s t 
rejection o f thei r constitutiona l arguments . Th e Ontari o Cour t 
of Appea l ordere d a  ne w tria l ( ( 1 9 8 5 ) , 5 2 O.R . (2d ) 3 5 3 ) , bu t 
the defendant s hav e exercise d thei r righ t t o appea l furthe r t o 
the Suprem e Cour t o f Canada . Thi s appea l i s unlikel y t o b e 
argued befor e th e autum n o f 1986 . 

A n o t h e r a b o r t i o n - r e l a t e d c h a r g e i s p e n d i n g a g a i n s t 
Dr. Morgentale r i n Ontari o but , althoug h h e ha s c o n t i n u e d t o 
o p e r a t e hi s a b o r t i o n clini c i n th e province , th e provincia l 
Attorney-General ha s u n d e r t a k e n no t t o c o n s i d e r p r o c e e d i n g 
until th e Suprem e Cour t o f Canada's decisio n i s known. Meanwhile , 
in Manitoba , pendin g charge s involvin g Dr . Morgentaler' s clini c 
in tha t p r o v i n c e wil l als o no t b e pursue d unti l th e Ontari o 
case i s r e s o l v e d . Th e M a n i t o b a c h a r g e wa s o r i g i n a l l y fo r 
conspiracy but , o n th e defendants ' protest , i t wa s amende d t o a 
direct p r o s e c u t i o n fo r unlawfu l p e r f o r m a n c e o f a b o r t i o n . 
Spin-off litigatio n i n th e provinc e concerne d Dr . Morgentaler' s 
a p p l i c a t i o n t o th e C o l l e g e o f P h y s i c i a n s an d S u r g e o n s o f 
Manitoba fo r approva l o f hi s clinic . Th e College' s refusa l wa s 
subsequently hel d t o hav e bee n i m p r o p e r l y reache d sinc e th e 
C o l l e g e di d no t affor d th e applican t prope r mean s t o presen t 
his case . Th e Colleg e wil l b e require d t o resolv e th e applicatio n 
properly. Th e Attorneys-Genera l o f Ontari o an d Manitob a hav e 
decided no t t o see k i n j u n c t i o n s a g a i n s t Dr . M o r g e n t a l e r ' s 
clinics i n thei r provinces , bu t i n Quebec , wher e Dr . Morgentale r 
p r a c t i s e s w i t h o u t p r o v i n c i a l g o v e r n m e n t a l i n t e r v e n t i o n , a 
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p r i v a t e p e r s o n i s a c t i n g fo r a n i n j u n c t i o n t o r e s t r a i n 
Dr. Morgentaler' s activities . I t woul d b e ver y remarkabl e wer e 
the applicatio n t o succeed . 

M r . Josep h Borowski , a  residen t o f Manitoba , hold s view s 
on abortio n diametricall y oppose d t o Dr . M o r g e n t a l e r ' s . Hi s 
c o n s t i t u t i o n a l objectio n t o th e Crimina l Cod e i s no t tha t i t 
prohibits abortions , bu t tha t i t permit s them . Actin g i n hi s 
lawyer's provinc e o f Saskatchewan , h e sough t t o challeng e th e 
constitutionality o f th e law , bu t wa s face d wit h resistanc e o n 
the procedura l groun d that , a s a  perso n wit h n o specia l persona l 
legal interes t i n th e m a t t e r , h e lacke d standin g t o presen t hi s 
c a s e . Th e S u p r e m e C o u r t o f Canad a eventuall y rule d o n tha t 
issue, i n favou r o f Mr . Borowsk i (Borowsk i v . Attorney-Genera l 
of Canad a ( 1 9 8 1 ) , 13 0 D.L.R . (3d ) 5 8 8 ) . I n subsequen t litigatio n 
on th e m e r i t s o f hi s clai m h e wa s u n s u c c e s s f u l ( ( 1 9 8 3 ) , 4 
D.L.R. (4th ) 11 2 (Sask . Q.B.) ) an d judgmen t i s no w pendin g i n 
his appea l t o th e Saskatchewa n Cour t o f Appeal . 

The Federa l Cour t o f Appea l o f C a n a d a uphel d a  federa l 
trial court' s decisio n declinin g jurisdictio n o n a n allegatio n 
that hospitals ' therapeuti c abortio n committe s wer e interpretin g 
too liberall y th e Criminal Code' s permissio n o f their certificatio n 
of abortio n i f the y wer e t o fin d dange r t o "health " (Carruther s 
v. T h e r a p e u t i c Abortio n Committee s o f Lion s Gat e Hospita l et 
a l . ( 1 9 8 3 ) , 6  D.L.R . (4th ) 5 7 ) . Th e basi s o f th e decisio n i s 
that, althoug h th e federa l Crimina l Cod e establishe s th e law , 
questions o f healt h fal l withi n provincia l jurisdiction . T h e 
a p p l i c a n t s u b s e q u e n t l y f a i l e d i n hi s provincia l applicatio n 
before th e Britis h Columbi a Suprem e Cour t an d Cour t o f Appea l 
to hav e c o m m i t t e e s ' p r a c t i c e s reviewe d an d declare d illega l 
( C a r r u t h e r s v . L a n g l e y ( 1 9 8 5 ) , 2 3 D.L.R . (4th ) 6 2 3 ) . Th e 
C o u r t s considere d tha t a s member s o f a  hospita l society , th e 
plaintiffs lacke d standin g t o see k civi l revie w o f conduc t the y 
c o n s i d e r e d c r i m i n a l . Th e Ontari o Suprem e Cour t i n th e 198 4 
Medhurst cas e o n spousa l consen t (se e E , below ) adde d tha t suc h 
committees' decision s ar e m e d i c a l , an d non-justiceable . 

The flurr y o f cour t proceeding s i n Queensland , Australia , 
concerning th e abortio n clinic s ru n b y Dr . Baylis s i s comparabl e 
to tha t see n i n Canada . Event s originate d i n Ma y 198 5 when , i n 
a spectacula r rai d o n a n abortio n clinic , 47,00 0 patients 1 file s 
were seized . Dr . Bayiis s wa s arreste d an d charge d wit h conspirac y 
regarding th e clinic' s activities . A t a  bai l application , th e 
p r o s e c u t i o n faile d i n it s e f f o r t t o hav e a  bai l c o n d i t i o n 
imposed tha t th e defendan t no t perfor m an y mor e abortions . I n 
the Suprem e Cour t o f Queenslan d a  judg e i n chamber s refuse d th e 
Crown's appea l fro m tha t decisio n (R e Baylis s O.S . No . 32 6 o f 
1985, u n r e p o r t e d ) , o n th e groun d tha t th e r e s t r i c t i o n sough t 
was excessive . I t wa s considere d tha t abortio n itsel f i s no t 
n e c e s s a r i l y u n l a w f u l , an d n o nee d e x i s t e d t o r e s t r a i n th e 

defendant's performanc e o f lawfu l procedures . Th e Ful l Cour t 
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of th e stat e Suprem e Cour t uphel d thi s assessment . Th e Ful l 
Court als o ruled , i n respons e t o a  separat e challeng e b y th e 
defendant, tha t th e searc h warrant s unde r whic h th e initia l 
raid ha d bee n conducte d wer e invalid . 

It appeare d tha t th e origina l conspirac y charg e wa s n o 
longer sustainable , sinc e evidenc e obtaine d i n consequenc e o f 
invalid warrant s wa s no t usabl e b y th e prosecution . Upo n a 
former patient' s complaint , however , proceeding s wer e pursue d 
against Drs . Baylis s an d Culle n fo r unlawfull y procurin g a 
miscarriage. I n preparatio n fo r th e directio n o n la w t o th e 
trial jury , District Cour t Judg e McGuire prepare d a  comprehensiv e 
written rulin g (se e C , above) , whic h wa s release d followin g th e 
jury's verdic t o n th e fact s o f th e case . Th e defenc e wa s tha t 
the offenc e charge d agains t sectio n 22 4 o f th e Queenslan d 
Criminal Cod e wa s defensibl e unde r sectio n 282 , whic h exempt s 
from crimina l liabilit y on e wh o i n goo d fait h reasonabl y 
performs surger y o n a n unbor n chil d t o preserv e th e mother' s 
life. Th e tria l judg e explaine d th e la w consistentl y wit h th e 
Bourne directio n an d th e Australia n case-la w whic h ha d give n 
effect t o th e principle . A t th e en d o f Januar y 1986 , bot h 
defendants wer e acquitted . 

In contras t t o th e frenz y o f litigatio n i n th e Canadia n 
jurisdictions an d Queensland , othe r Commonwealt h jurisdiction s 
appear t o hav e bee n quiescent . Th e Ne w Zealan d Cour t o f 
Appeal's judgmen t i n Wall  v . Livingston , [1982 ] 1  N.Z.L.R . 73 4 
upheld th e Hig h Court' s decisio n tha t a n applican t fo r judicia l 
review o f approva l give n t o a  propose d abortio n unde r th e 
Contraception, Sterilisatio n an d Abortio n Ac t 197 7 lacke d 
standing t o obtai n review . H e wa s a  strange r t o th e decisio n 
he sough t t o challenge , an d coul d no t clai m t o represen t a n 
unborn child . I n drawin g upo n relevan t Englis h an d Canadia n 
case-1 aw, the Court demonstrated the highly interactive Commonwealth 
jurisprudence tha t ha s evolve d i n thi s are a o f law . 

E. Spousa l an d Parenta l Consen t 

Case-law i n Queensland , Ontari o an d othe r jurisdiction s 
has recentl y bee n instructiv e i n clarifying principle s governin g 
third parties ' consen t t o an d vet o o f a  woman' s abortion . I n 
Attorney-General fo r Queensland ; E x rel . Ker r v . T . (1983) , 4 6 
A. L.R. 275 , th e Hig h Cour t o f Australi a confirme d decision s o f 
the Queenslan d stat e court s tha t a n injunctio n coul d no t b e 
granted t o a n unmarrie d ma n t o restrai n th e woma n h e ha d mad e 
pregnant fro m havin g a n abortion . Th e Cour t reasone d tha t a n 
injunction wa s inappropriat e t o restrai n a n anticipate d offenc e 
triable b y jury , tha t a  fetu s a s suc h ha s n o lega l right s an d 
none ca n b e claime d o n it s behalf , an d tha t a  perso n claimin g 
paternity o f a  woman' s chil d ha s n o contro l ove r her . Thi s 
raises th e issu e o f whethe r a  ma n wh o i s bot h fathe r o f a 
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woman's unbor n chil d an d als o he r lawfu l husban d ha s a  superio r 
right. 

It wa s hel d i n O n t a r i o tha t h e ha s n o t . A  h u s b a n d ' s 
a p p l i c a t i o n fo r a n i n j u n c t i o n wa s r e j e c t e d i n Medhurs t an d 
Medhurst ( 1 9 8 4 ) , 4 6 O.R . (2d ) 26 3 (Ont . S . C . ) , late r affirme d 
in R e Medhurs t an d Medhurs t ( 1 9 8 4 ) , 4 5 O.R . (2d ) 57 5 (Ont . S . C . ) . 
In thi s latte r cas e i t wa s considere d tha t i f h e ha d independen t 
evidence o f impropriety , a  husban d coul d as k a  cour t t o inspec t 
records o f proceeding s o f a  hospital' s statutoril y constitute d 
therapeutic abortio n committee , i n orde r t o revie w whethe r i t 
had acte d a c c o r d i n g t o th e lega l g r o u n d s fo r approvin g th e 
procedure. A s bot h husban d an d admitte d father , h o w e v e r , h e 
was hel d t o lac k standin g t o interven e i n hi s wife' s decisio n 
lawfully t o see k abortion . He r unilatera l ac t migh t constitut e 
a matrimonia l offenc e suc h a s menta l cruelt y justifyin g divorc e 
or othe r matrimonia l relief . A  d i v o r c e wa s grante d o n thi s 
ground in , fo r instance , Saty a v . Sir i Ram , A.I.R . 198 3 Punja b 
& Haryan a 252 , b y th e Punja b Hig h Court , India . Whe n abortio n 
is m e d i c a l l y i n d i c a t e d fo r preservatio n o f a  wife' s health , 
however, a  husband' s obstructio n migh t als o b e cruelt y o n hi s 
part, an d a  violatio n o f hi s lega l obligation s t o provid e hi s 
wife wit h n e c e s s a r i e s o f l i f e . I n C a n a d a , thi s o b l i g a t i o n 
exists unde r th e Crimina l Code . 

The Gi11ick cas e i n England (se e Chapter II , B, above) involve d 
i s s u e s no t onl y o f a d o l e s c e n t c o n t r a c e p t i o n , bu t als o o f 
adolescent a b o r t i o n w i t h o u t p a r e n t a l c o n s e n t o r k n o w l e d g e . 
M r s . G i l l i c k ' s clai m e x p r e s s l y a d d r e s s e d a b o r t i o n , an d th e 
terms i n whic h th e Hous e o f Lord s rejecte d i t clearl y gover n 
abortion. Th e majorit y judgment s dea l wit h lega l principle s o f 
adolescent autonomy , takin g contraceptio n a s a n illustratio n o f 
p r i n c i p l e bu t no t a s a n e x c l u s i v e concer n o r f o c u s . Th e 
dissenting judgments , bein g centre d upo n sexua l offences , fai l 
to addres s th e abortio n issu e raise d i n th e claim . Confirmatio n 
of th e matur e minor' s capacit y fo r independen t decision-makin g 
is o f doubl e significance . I t mean s tha t a  mino r o f sufficien t 
u n d e r s t a n d i n g ma y legall y a u t h o r i z e a n a b o r t i o n p r o c e d u r e 
w i t h o u t he r parents ' consen t o r knowledge , bu t als o that , i f 
she i s adequatel y awar e o f th e healt h an d othe r implication s o f 
c o n t i n u i n g he r p r e g n a n c y , sh e ma y resis t abortio n whe n he r 
parents authoriz e th e procedure . Th e younge r sh e is , however , 
the mor e s i g n i f i c a n c e ma y b e give n t o he r parents ' rol e i n 
protection o f he r well-being . 

A numbe r o f Commonwealt h jurisdiction s wit h law s approvin g 
abortion mak e expres s provisio n fo r minor s whic h supersede s th e 
Common la w an d e x c l u d e s th e issu e fro m th e genera l la w o n 
medical treatmen t o f adolescents . I n Barbados , fo r instance , 
the Medica l Terminatio n o f Pregnanc y Act , 198 3 (se e B , above ) 
provides i n sectio n 8(23 ) that : 
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"The treatmen t fo r th e terminatio n o f th e pregnanc y 
of a  femal e unde r th e ag e o f 1 6 year s o r o f a  perso n 
of unsoun d min d o f an y ag e shal l no t b e administere d 
e x c e p t wit h th e w r i t t e n c o n s e n t o f he r paren t o r 
guardian." 

Provisions o f thi s natur e d o no t leav e minors ' well-bein g t o 
p a r e n t s ' a r b i t r a r y d i s c r e t i o n , s i n c e , a s th e G  i 1 1 i c k cas e 
e s t a b l i s h e d , p a r e n t s enjo y power s i n o r d e r tha t the y m a y 
d i s c h a r g e thei r d u t i e s . A n importan t dut y o f parent s i s t o 
provide thei r childre n wit h medicall y indicate d healt h care . A 
parent wh o refuse d t o see k o r t o consen t t o abortio n necessar y 
to sav e a  child' s lif e o r physica l o r menta l healt h woul d bea r 
legal r e s p o n s i b i l i t y unde r law s promotin g chil d welfar e an d 
limiting chil d abuse . Th e responsibilit y bind s anyon e wh o ac t 
in loc o p a r e n t i s ; i n K . v . Ministe r fo r Yout h an d Communit y 
Services, [1982 ] N.S.W.L.R . 3 1 1 , Helsha m C.J . i n Eq . authorize d 
m e d i c a l l y i n d i c a t e d a b o r t i o n fo r a  1 5 yea r ol d war d o f th e 
Australian stat e o f Ne w Sout h Wale s ove r th e refusa l o f consen t 
of th e Ministe r i n charge , whic h h e withhel d o n mora l grounds . 
Further, th e Commo n la w defenc e o f necessit y t o sav e huma n lif e 
would protec t performanc e o f abortio n withou t parenta l consen t 
where i t wa s medicall y s o indicated . Eve n whe n parenta l consen t 
is a  n e c e s s a r y conditio n o f abortion , i t ma y no t alon e b e a 
sufficient condition . Th e minor' s ow n consen t ma y b e require d 
when sh e ha s capacit y t o giv e it , an d t o withhol d it , unles s 
continuation o f pregnanc y woul d b e life-endangering . 

Some Commonwealt h legislatio n addresse s abortio n o f minor s 
through a n indicatio n fo r abortio n o f a  crimina l offence , suc h 
as r a p e , i n c e s t , o r sexua l i n t e r c o u r s e wit h a  gir l unde r a 
given age . Sinc e th e purpos e o f suc h crimina l offence s an d o f 
their ofte n heav y punishmen t i s t o protec t younge r girl s agains t 
the physical , menta l an d reproductiv e hazard s o f pregnancy , a 
parental discretio n t o den y a  victim' s health-indicate d abortio n 
through exercis e o f a  vet o appear s incompatibl e wit h th e polic y 
of th e law . I n a  sense , toleranc e o f a  vet o woul d appea r t o 
give a  paren t a  capacit y a n o f f e n d e r face s p u n i s h m e n t fo r 
exercising. Toleranc e woul d b e eve n mor e incongruou s whe n th e 
parent himsel f i s th e offender . Adolescen t abortio n ma y als o 
be ease d throug h a  provisio n suc h a s appear s i n Hon g Kong' s 
Offences agains t th e Perso n (Amendment ) Ordinanc e 1981 . T h i s 
permits doctor s t o fin d ris k o f injur y t o healt h fro m continuatio n 
of pregnanc y exceedin g th e ris k o f abortion , whic h i s sufficien t 
to j u s t i f y a b o r t i o n an d p r e s u m a b l y t o r e q u i r e p a r e n t s t o 
consent t o i t unde r thei r lega l dutie s o f chil d p r o t e c t i o n , 
simply o n th e groun d tha t th e patien t i s age d unde r 1 6 years . 
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V. RESPONSE S T O INFERTILIT Y 

A. Introductio n 

Artificial mean s o f huma n reproductio n namel y artifica l 
insemination, i n vitr o ("tes t tube" ) fertilizatio n (I.V.F. ) an d 
surrogate motherhood , hav e becom e foca l point s o f ethica l 
commentary an d lega l proposal s particularl y sinc e th e birt h i n 
England i n 197 8 o f Louis e Brown , th e world' s firs t "tes t tube " 
baby. Sinc e then , development s particularl y i n Englan d an d 
Australia hav e advanced th e relevant technology. Thes e countrie s 
may hav e bee n abl e t o tak e initiative s becaus e restriction s o n 
fetal an d embryoni c medica l researc h i n th e Unite d State s o f 
America, bot h actua l an d presumed , arreste d development s tha t 
specialists i n infertilit y relie f wer e anxiou s t o pursu e 
there. Monas h Universit y i n Melbourne , Australi a an d Bour n 
Hall Clini c i n Cambridge , England , hav e becom e destination s o f 
many i n th e Commonwealth , th e Unite d State s an d beyon d wh o see k 
to acquir e an d develo p th e technica l expertis e throug h whic h 
infertility ma y b e relieved . 

Relief is distinguishable both from prevention of infertility 
and fro m it s cure . Improve d knowledg e o f th e man y cause s o f 
infertility (se e B , below ) assist s th e potentia l fo r individua l 
and collectiv e preventiv e measures . Infertilit y itsel f ma y b e 
differently define d fo r medical , demographic and , fo r instance , 
social purposes , an d i s divisibl e int o primar y an d secondar y 
infertility; man y infertil e couple s hav e alread y ha d children , 
together o r separatel y i n earlie r relationships . Secondar y 
infertility affect s thos e wh o wer e onc e fertile , an d ma y becom e 
fertile again , bu t wh o hav e suffere d fro m a n even t o r conditio n 
that render s the m infertile . Th e potentia l t o b e a  partne r i n 
an infertil e relationshi p ma y b e preventable , however , b y 
medical treatmen t an d b y self-car e regardin g healt h preservatio n 
and choic e o f lif e style . Particularly , bu t no t onl y i n 
developed courtrie s o f th e Commonwealth , infertilit y ma y b e du e 
to avoidable reproductive impairments , such a s venereal diseases . 
Similarly, relie f o f infertilit y ma y b e attempte d throug h 
surgical (includin g microsurgical ) means , dru g treatment s and , 
for instance , dietar y management , withou t recours e t o th e mor e 
spectacular, technology-dependent means of artifical reproductio n 
which hav e i n recen t year s becom e a  foca l poin t o f lega l an d 
ethical concern . Eve n whe n successfu l i n producin g a  child , 
these ofte n leav e thei r beneficiarie s stil l infertile . 

The adoptio n alternativ e t o artifica l conceptio n ha s 
become decreasingl y availabl e i n recen t years , particularl y i n 
developed countries , du e t o increasingl y successfu l mean s o f 
pregnancy preventio n throug h contraceptio n an d sterilization , 
and t o a  lesse r exten t du e t o abortio n an d singl e wome n keepin g 
their children , includin g whe n th e mother s ar e o f schoo l age . 
In a n inadvertentl y dysfunctiona l way , however , legislatio n i n 
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developed countrie s designe d t o preven t buyin g an d sellin g o f 
babies an d othe r unsavour y commerc e i n childre n ha s prevente d 
development o f a n adoptio n alternativ e t o abortion . B y thes e 
laws, thos e wh o offe r t o bu y babie s fro m mother s unabl e t o cop e 
with rearin g them , an d thos e wh o offe r t o sel l thei r babie s t o 
o t h e r s wh o w a n t them , becom e liabl e t o crimina l punishments . 
These law s ma y obstruc t conscientiou s person s an d agencie s wh o 
want t o dete r pregnan t wome n wh o ar e considerin g abortio n fro m 
pursuing tha t g o a l , b y o f f e r i n g t o pa y thei r p r e g n a n c y an d 
confinement expenses , includin g los t wag e earnin g opportunities , 
if the y wil l agre e a t birt h t o th e babie s bein g a d o p t e d . A 
market i n babies , includin g a  regulated , non-exploitiv e marke t 
of relativel y fre e an d equa l supplier s an d consumers , i s thu s 
prevented i n favou r o f abortion . 

This Chapte r o f th e Repor t wil l outlin e allege d cause s o f 
infertility, whic h i n a  countr y suc h a s Canad a i s estimate d t o 
affect on e i n si x an d perhap s a s man y a s on e i n fiv e couple s o f 
reproductive age . I t wil l revie w th e genera l approache s t o th e 
issue p r o p o s e d i n a  numbe r o f prominen t Commonwealt h report s 
from th e Unite d Kingdom , wher e th e Warnoc k Repor t ha s attracte d 
great attention , Australia n jurisdictions , notabl y th e Walle r 
Reports fro m th e stat e o f Victoria , and , fo r instance , fro m th e 
Ontario La w Refor m Commissio n i n Canada . I t wil l the n addres s 
issues more specific to the technologies o f artificial insem i nation 
by sper m an d ovu m d o n a t i o n , an d i n vitr o fertilization , an d 
consider th e applicatio n o f bot h artificia l an d natura l mean s 
of reproductio n i n "Surrogat e Motherhood " transactions . Thes e 
may b e fo r so-calle d surrogat e motherhood , b y whic h a  woma n ha s 
her ow n ovu m fertilized , an d mor e authenti c surrogac y b y whic h 
a woma n bear s a n embry o create d fro m another' s ovum , i n bot h 
cases i n orde r t o surrende r th e chil d o n birth . Finally , i t 
will conside r th e ofte n contentiou s bu t inescapabl e issu e o f 
embryo an d feta l research . Th e Tabl e o f Reproductiv e Option s 
at th e en d o f thi s Introductio n illustrate s 2 2 alternative s t o 
normal conceptio n employin g artifica l means . 

Issues wil l b e presente d primaril y fro m a  lega l perspective , 
but i n practic e muc h publi c discussio n concern s ethica l issues . 
It i s prope r tha t thes e b e raised , o f course , bot h i n relatio n 
to an d s e p a r a t e l y fro m lega l i s s u e s . I t i s interestin g t o 
observe, however , tha t ethica l d e l i b e r a t i o n abou t a r t i f i c a l 
r e p r o d u c t i o n i s rarel y matche d b y ethica l deliberatio n abou t 
natural r e p r o d u c t i o n . Bot h ma y appea r i n som e case s t o b e 
i r r e s p o n s i b l e an d h a z a r d o u s t o p o t e n t i a l c h i l d r e n an d t o 
societies themselves , bu t th e r e p r o d u c t i v e i n i t i a t i v e s tha t 
have com e t o bea r th e burde n o f ethica l accountabilit y ten d t o 
be th e artificial . Fo r instance , propose d i n vitr o fertilizatio n 
(I.V.F.) programme s rais e issue s o f marita l statu s o f patient s 
and t h e i r l i k e l i h o o d t o offe r c h i l d r e n goo d h o m e s . Whe n 
natural fertilit y ca n b e 
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TABLE OF REPRODUCTIVE OPTION S 

Key: H  =  Husband (lega l or Common law) 
W =  Wife (lega l or Common law) 
D =  Donor of sperm, ovum or uterine servic e 
AI =  Artificial inseminatio n 
ET =  Embryo transplantatio n 

"SM" = So-called surrogat e motherhoo d 
SM =  Surrogate motherhoo d 

F =  Single fathe r 
M =  Single geneti c mothe r 
SPA = Step-parent adoptio n 
IVF = I n vitro fertilizatio n 
IV+F = I n vivo fertilizatio n 
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achieved o r restore d by , fo r instance , hormon e treatment s o r 
microsurgery, whic h ma y b e n o les s expensiv e tha n I.V.F. , 
physicians an d other s ar e rarel y aske d t o ensur e tha t thei r 
patients wil l conceiv e onl y i n marriage , o r tha t the y wil l mak e 
good parents . B y it s preoccupation wit h th e artificial , ethical 
discourse raise s problem s no t onl y o f th e ethics o f reproductiv e 
biotechnology, bu t als o o f th e ethic s o f ethics . 

B. Cause s o f Infertilit y 

While i t i s ubiquitous , infertilit y i s no t a  unifor m 
phenomenon i n th e world . Th e Tas k Forc e o n Diagnosi s an d 
Treatment o f Infertilit y o f th e Worl d Healt h Organizatio n 
Special Programm e o f Researc h i n Huma n Reproductio n conducte d 
studies i n 2 5 countrie s includin g man y i n th e Commonwealt h 
between 197 9 an d 1984 , and identifie d differen t combination s o f 
factors contributin g t o individua l countries 1 an d regions 1 
experience o f infertilit y (se e W . Cates , T . Arle y an d P . Rowe , 
"Worldwide Pattern s o f Infertility : I s Afric a Different? " Th e 
Lancet, 1 4 Sept , 1985 , 5 9 6 ) . Nevertheless , withou t bein g 
specific t o an y individua l Commonwealt h countr y o r region , a 
number o f cause s ca n b e propose d t o explai n th e infertilti y 
rates i n man y populations . 

An importan t caus e i s th e fac t o f biolog y tha t natura l 
fertility, perhap s i n bot h female s an d males , decline s wit h 
age: younge r peopl e ar e mor e fertil e tha n thos e wh o ar e o f 
advanced year s fo r reproduction . Where , a s ma y b e increasingl y 
the cas e i n develope d countries , wome n postpon e marriage , 
perhaps t o pursu e educatio n o r careers , the y ma y see k childre n 
at a n ag e whe n pregnanc y i s les s likel y t o occur . Reduce d 
likelihood ma y b e becaus e o f reproductiv e failur e du e t o 
embryonic o r feta l geneti c abnormality , or , fo r instance , t o 
failure o f ovulatio n o r poo r sper m quality . Seekin g childre n 
relatively lat e i n lif e ma y b e relate d no t onl y t o postpone d 
marriage, however , bu t als o t o secon d marriag e followin g 
divorce. Divorc e rate s i n developin g countrie s ma y no t b e a s 
high a s i n th e develope d world , bu t wher e males 1 averag e 
life-span i s shorte r tha t tha t o f wome n an d wome n firs t marr y 
in their early teenag e years, they are liabl e to suffer widowhood , 
and late r see k childre n i n a  secon d marriag e whe n natura l 
fertility ha s declined . Infertilit y ma y itsel f precipitat e 
divorce i n som e c u l t u r e s , an d b e bot h stigmatizin g an d 
socioeconomica1ly disadvantageous , s o tha t pressur e arise s 
in almos t al l countrie s t o reliev e it s effects . Pressur e t o 
conceive ma y b e felt , o f course , without regar d t o age . I n th e 
W.H.O. Tas k Forc e study , i t wa s foun d that , i n Africa , 4 2 
percent o f wome n seekin g infertilit y service s wer e age d 2 4 
years o r younger , wherea s i n Asi a onl y 2 2 percen t wer e i n tha t 
cataegory (se e ibid . p . 597). 
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I n f e c t i o n i s a  majo r pathologica l caus e o f infertility , 
and perhap s th e majo r caus e i n women . Th e W.H.O . Tas k F o r c e 
study foun d tha t "Ove r 8 5 % o f th e Africa n wome n hav e diagnose s 
which coul d b e attribute d t o infection " (se e i b i d . ) . Althoug h 
venereal disease s ar e p o p u l a r l y hel d t o a c c o u n t fo r risin g 
levels o f i n f e r t i l i t y , th e stud y foun d tha t frequenc y o f a 
history i n women o f such sexuall y transmitte d disease s (S.T.D. ) wa s 
a c t u a l l y q u i t e low . Indee d i n A s i a , i t wa s foun d tha t a 
history o f pregnanc y complication s i n wome n wh o wer e infertil e 
was twic e a s hig h a s a  histor y o f S.T.D. , tha t i n Afric a th e 
rates wer e comparable , an d tha t i n th e develope d world , pregnanc y 
complications wer e associate d wit h infertilit y i n a  proportio n 
of two-third s th e numbe r o f case s i n whic h S.T.D . occurre d (se e 
ibid.) Infertilit y followin g pregnanc y complication s ma y b e a 
result, o f course , o f poo r materna l an d post-nata l care , an d o f 
inadequate famil y plannin g programme s t o reduc e abortio n rates , 
and unskille d managemen t o f spontaneou s an d induce d abortion . 

Chemical an d mechanical contraceptio n (tha t is , contraceptive 
drugs an d d e v i c e s ) ar e associate d wit h a  consequen t rat e o f 
infertility i n give n populations . A n intrauterin e devic e ma y 
be a  sourc e o f infectio n whe n i t i s fitte d o r removed , o r whil e 
it i s i n place , an d a  calculabl e incidenc e o f pelvi c inflammator y 
disease whic h ma y resul t i n infertilit y i s associate d wit h us e 
of som e device s i n studie d populations , primaril y i n develope d 
countries. Drug s othe r tha n contraceptiv e drug s ar e associate d 
with infertility , includin g illicit , non-prescriptio n an d als o 
prescription drugs . Th e leve l o f infertilit y tha t result s fro m 
medical care , regardin g bot h contraceptiv e an d genera l healt h 
c a r e , ma y m a k e i t highl y a p p r o p r i a t e tha t m e d i c i n e shoul d 
devote itself to developing means to relieve infertiltiy. Similarly , 
societies migh t justifiabl y giv e resource s t o treatmen t becaus e 
other cause s o f i n f e r t i l i t y ar e a s s o c i a t e d wit h t o l e r a t e d 
social lif e styles , suc h a s consumptio n o f alcoho l an d tobacco , 
and wit h environmenta l an d industria l pollutio n whic h societie s 
do no t effectivel y contro l b y legal , economic o r othe r initiative s 
(see generall y "Infertilit y an d Sexuall y Transmitte d Disease : A 
Public Healt h Challenge " Populatio n Reports , Th e John s Hopkin s 
University, Population Informatio n Program , Series L, No.4 (1983)) . 

Fertile couple s ma y conscientiousl y decid e no t t o hav e a 
child o f bot h partners , becaus e o f unacceptabl e ris k t o the m o f 
transmitting a  harmfu l geneti c o r othe r congenita l conditio n t o 
their child . Improve d method s o f geneti c prognosi s an d diagnosi s 
have resulte d i n individual s comin g t o kno w o f thei r harmfu l 
reproductive potential , an d seekin g mean s t o reduc e th e risk . 
Formerly, the y ha d alternative s o f celibacy , marrie d voluntar y 
childlessness an d adoption . Mor e recently , th e alternativ e o f 
artifical inseminatio n b y sper m dono r becam e availabl e whe n a 
husband presente d a n unacceptabl e ris k o f dysgeni c reproduction . 
Now, furthe r alternative s includ e bot h ovu m an d embry o donatio n 
when a  wif e alon e o r th e coupl e jointl y i s dysgenic , and , wher e 
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the abortio n la w i s accommodating , the y ma y als o conceiv e th e 
child o f the m botn . Prenata l diagnosis , fo r instanc e b y 
amniocentesis, will reliabl y sho w whether th e fetus, is harmfully 
affected. I n man y case s i t wil l no t be , and th e pregnanc y wil l 
continue. Whe n prospectiv e geneti c har m is , fo r instance , 
Tay-Sachs disease , onl y on e chil d i n fou r wil l b e affected , an d 
if th e ris k i s o f Down' s Syndrom e du e t o advance d materna l age , 
95 percen t o f fetuse s hav e bee n foun d t o b e unaffected . I f th e 
fetus i s foun d t o b e affected , th e preganc y wil l b e terminated . 
In man y case s th e preganc y wil l continue , however , an d th e 
couple wil l hav e a  health y child . Thi s i s th e contributio n a n 
accommodating abortio n la w make s t o th e birt h o f geneticall y 
normal childre n (se e R.J . Cook , "Lega l Abortion : Limit s an d 
Contributions t o Huma n Life " i n Abortion : Medica l Progres s an d 
Social Implications , Ciba Foundatio n Symposium . 11 5 (1985 ) 211). 

C. Report s o n Artifica l Reproductio n 

In the Unite d Kingdom , Australia, Canada and , for instance , 
New Zealand , majo r report s fro m governmenta l an d la w refor m 
committees hav e recentl y addresse d artifica l reproduction . 
Further, government-related , professional , religiou s an d othe r 
public an d privat e agencie s prepare d submission s t o thos e 
committees, and sometimes published them as independent documents. 
Accordingly, a n influentia l literatur e o f considerabl e siz e ha s 
recently bee n developed . Man y item s ar e o f greate r lengt h tha n 
this Report , an d a  presentatio n o f the m mus t necessaril y b e 
selective an d ai m t o b e representative . Th e Appendi x t o thi s 
section list s a  numbe r o f th e mor e helpfu l Report s publishe d i n 
recent year s relevan t t o artifica l reproductio n o r t o aspect s 
of it , suc h a s relate d research . A  numbe r o f document s o f bot h 
public committee s an d publi c agencie s ar e relatively extensivel y 
reviewed i n th e Appendi x t o th e Ontari o La w Refor m Commission' s 
two volum e Repor t o n Huma n Artifica l Reproduction a an d Relate d 
Matters (Ontari o Ministr y o f th e Attorne y General) , publishe d 
in 1985 . 

Perhaps th e mos t visibl e Repor t i n th e Commonwealt h ha s 
been th e 198 4 Repor t o f th e Committe e o f Inquir y int o Huma n 
Fertilisation an d Embryology ' (H.M. S . 0 . C m n d . 9 3 1 4 ), bette r 
known a s th e Warnoc k Committe e afte r it s Chairman , Dam e Mar y 
(now Lady ) Warnock . Th e Committe e di d no t expressl y stat e i n 
its Report the philosophy upon which it was drawing for development 
of it s analysi s an d proposals , unlike othe r bodies , particularl y 
the Ontari o La w Refor m Commission , which reviewe d philosophica l 
or strategi c option s (se e Repor t above , ch . 4 ) . Th e broadl y 
stated option s are : 

1. Prohibitio n o f practice s b y crimina l sanctions ; 

¿. Deterrenc e b y frustratio n o f objectives ; 
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3. Contro l b y regulator y agencie s o r courts ; an d 

4. Permissio n o f privat e practice s t o b e recognize d 
in law , i n accordanc e wit h parties ' intentions . 

Recognizing tha t it s conclusion s coul d no t reflec t th e divers e 
views hel d i n s o c i e t y , an d wit h variou s d i s s e n t i n g v i e w s 
expressed b y it s ow n members , th e Warnoc k Committ e wa s generall y 
sympathetic t o controlle d recours e t o reproductiv e technology , 
finding tha t "action s take n wit h th e intentio n o f overcomin g 
infertiltiy can , a s a  rule, be regarde d a s acceptabl e substitute s 
for natura l fertilisation " (Report , para . 2 . 4 , a t p . 9 ) . Thi s 
view i s reflecte d i n man y othe r r e p o r t s , an d i n c o n s e q u e n t 
l e g i s l a t i o n , almos t al l o f whic h provide s tha t A . I . D . an d 
I.V.F. ca n b e undertake n onl y i n approve d c e n t r e s , and/o r b y 
approved personnel . 

The C o m m i t t e e ' s Repor t mad e recommendation s i n outline , 
leaving thei r developmen t fo r implementatio n throug h legislatio n 
to others , b y implicatio n meanin g thos e i n th e legislatur e o r 
government. Th e Committe e emphasize d tha t childre n ar e bes t 
placed i n t w o - p a r e n t f a m i l i e s base d o n lega l marriag e o r a 
stable Commo n la w r e l a t i o n s h i p . S e l e c t i o n o f i n d i v i d u a l 
patients fo r artifica l reproductio n wa s considere d appropriatel y 
left t o medica l practitioner s an d c o n s u l t a n t s , h o w e v e r , wh o 
must bea r th e heav y responsibilit y t o "mak e socia l judgment s 
that g o beyon d th e purel y m e d i c a l " (para . 2.13 , a t p . 1 2 ) . 
Consistently with it s view that parties to an artifical reproductio n 
transaction, meanin g prospectiv e socia l parent s o f a  chil d an d 
donors o f gamete s (sper m and/o r o v a ) , shoul d achiev e thei r 
common intentio n o f creatin g parenta l responsibilitie s fo r th e 
f o r m e r an d no t fo r th e l a t t e r , th e C o m m i t t e e r e c o m m e n d e d 
anonymity o f al l parties . Nevertheless , i t oppose d th e vie w 
that artificia l inseminatio n b y dono r (A.I.D. ) shoul d b e kep t 
secret fro m a  chil d bor n o f th e procedure . 

The Committee' s recommendatio n wa s tha t th e A.I.D . chil d 
should b e treate d i n la w a s th e chil d o f th e mothe r wh o bor e 
and gav e birt h t o i t an d o f he r c o n s e n t i n g h u s b a n d , whos e 
consent t o A.I.D . shoul d b e r e b u t t a b l y p r e s u m e d . Th e sper m 
donor shoul d accordingl y no t b e fathe r i n law , and , correctl y 
anticipating ovu m an d embry o donation , th e Committe e recommende d 
that a n ovu m dono r shoul d no t b e considere d a s th e mother . T o 
prevent a  dono r fro m bein g paren t t o man y children , a  limi t o f 
ten childre n wa s recommended , wit h a  centra l registe r t o monito r 
the limit . Further , a  mov e wa s favoure d t o pa y donor s onl y 
their expenses , rathe r tha n an y paymen t appearin g a s a  rewar d 
for donation . 

The Committe e mad e generall y congruen t recommendation s fo r 
artificial r e p r o d u c t i o n b y direc t i n s e m i n a t i o n an d I.V. F 
followed b y embry o transfer , thereb y accommodatin g bot h sper m 
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and ovu m donation . Mor e reserv e wa s expresse d regardin g embry o 
donation, however , whe n fertilizatio n woul d b e i n viv o an d th e 
embryo woul d b e recovere d b y th e proces s calle d lavage , otherwis e 
known a s flushing , washing o r irrigation . Becaus e thi s techniqu e 
is i n it s earl y stag e o f developmen t an d it s risk s ar e har d t o 
c a l c u l a t e , i t wa s r e c o m m e n d e d tha t "th e techniqu e o f embry o 
donation b y lavag e shoul d no t b e use d a t th e presen t time " 
(para. 7.5 , at p. 4 0 ) . A n ethical objectio n t o this recommendatio n 
is t h a t , sinc e th e C o m m i t t e e foun d tha t th e p r o c e d u r e i s 
a c c e p t a b l e i n p r i n c i p l e , i t i s wron g t o provid e tha t i t no t 
become availabl e i n th e Unite d Kingdo m unles s an d unti l othe r 
populations hav e born e th e risk s o f making i t safer. A  populatio n 
prepared t o receiv e th e benefit s o f a  procedur e shoul d als o b e 
prepared t o incu r th e cost s o f developin g i t t o a  highe r leve l 
of safety . 

With th e exceptio n o f it s approac h t o surrogat e motherhoo d 
( b e l o w ) , th e C o m m i t t e e r e c o m m e n d e d th e creatio n o f a  n e w , 
i n d e p e n d e n t statutor y licensin g authorit y t o r e g u l a t e an d 
monitor practic e i n speciall y sensitiv e areas . Th e authorit y 
would advis e g o v e r n m e n t , issu e g u i d a n c e o n goo d p r a c t i c e , 
publish relevan t data , gran t licence s an d overse e inspectio n o f 
licensed f a c i l i t i e s . I t woul d r e g u l a t e suc h a c t i v i t e s a s 
I.V.F. an d relate d sper m an d ovu m donation , embry o creatio n i n 
vitro, an d th e preservatio n i n freeze-storag e (  cryopreservation ) 
of gametes an d embryos . Th e storag e authority , actin g unde r 
and monitore d b y th e supervisin g licensin g a u t h o r i t y , migh t 
acquire lawfu l contro l o f gamete s an d embryo s wher e person s 
banking the m di e o r canno t b e trace d fo r fiv e yearl y updatin g 
of t h e i r intention s o n us e o r p r e s e r v a t i o n . Th e storag e 
authority woul d gai n responsibilit y fo r th e gamete s an d embryo s 
after te n year s i n an y event . Th e licensin g authorit y woul d 
also contro l embry o research , whic h th e Warnoc k Committe e wa s 
prepared t o permi t u p t o fourtee n day s afte r fertilization , o n 
a project-by-projec t basis . Th e C o m m i t t e d recommendatio n tha t 
the l i c e n s i n g authorit y migh t als o r e g u l a t e th e sal e an d 
purchase no t onl y o f gamete s bu t als o o f embryo s ma y b e difficul t 
to expres s i n la w i n vie w o f anothe r r e c o m m e n d a t i o n tha t 
"legislation b e enacte d t o ensur e ther e i s n o righ t o f ownershi p 
in a  huma n embryo " (par a 10.11 , a t p . 5 6 ) . Crimina l punishment s 
were recommende d fo r breac h o f th e licensin g system . 

Logic migh t hav e require d tha t a  licensin g syste m b e 
applicable t o surrogat e motherhoo d agreement s reache d throug h 
n o n - p r o f i t makin g a g e n c i e s . B y thes e a g r e e m e n t s a  woma n 
gestates a n embryo , forme d o f he r ow n ovu m o r fro m anothe r 
woman's, for the purpose agreed before her pregnancy of surrenderin g 
the chil d o n birt h t o anothe r person , suc h a s th e dono r o f th e 
sperm o r ovum . O b s e r v i n g howeve r tha t "i t i s .. . wit h th e 
commercial exploitatio n o f surrogac y tha t w e hav e bee n primarily , 
but b y n o mean s exclusively , concerned " (par a 8.17 , a t p . 4 6 ), 
the Warnoc k Committe e recommende d criminalizatio n o f agencie s 
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arranging surrogat e motherhoo d agrements , whethe r o r no t o n a 
profit makin g b a s i s , an d tha t p r o f e s s i o n a l s o r other s wh o 
knowingly assis t i n th e establishmen t o f a  surrogat e pregnanc y 
also b e punishable . I t wa s furthe r recommende d tha t legislatio n 
express th e c o n c l u s i o n o f w i d e s p r e a d lega l a n a l y s i s t h a t 
s u r r o g a c y a g r e e m e n t s ar e illega l contract s an d therefor e 
unenforceable i n th e courts . 

T h e C o m m i t t e e di d no t envisag e tha t privat e person s 
entering int o surrogac y arrangement s b e liabl e t o prosecution , 
and observe d tha t "W e .. . recogniz e tha t ther e wil l continu e t o 
be privatel y arrange d surrogac y a g r e e m e n t s " (para . 8.19 , a t 
p. 4 7 ) . Sinc e th e Committe e recognize d tha t childre n wil l b e 
born o f thes e agreements , i t ha d t o conside r provisio n o f thei r 
legal s t a t u s . It s opinio n tha t th e woma n wh o bear s suc h a 
child shoul d b e considere d it s mothe r conform s t o th e customar y 
p e r c e p t i o n o f th e la w tha t a  woma n wh o bear s a  chil d i s it s 
mother. Th e Committe e considere d tha t a  mor e flexibl e adoptio n 
law shoul d b e a v a i l a b l e t o r e g u l a r i z e relationship s whe n a 
child bor n o f ovu m o r embry o transfe r i s brough t u p wit h it s 
commissioning geneti c mothe r o r parents . Thi s proposa l ma y b e 
criticized upo n severa l g r o u n d s , suc h a s i n t r o d u c t i o n o f 
uncertainty o f status , an d distinction s betwee n geneti c mother s 
and father s associate d wit h th e presumption , whic h fro m Unite d 
States' judicia l experienc e i s unwarranted , tha t a  ma n givin g 
sperm fo r artificia l inseminatio n o f a  woma n othe r tha n hi s 
wife i n a  surrogat e motherhoo d agreemen t i s merel y a  "donor" . 
In Michigan , fo r instance , i t ha s bee n hel d tha t suc h a  ma n ca n 
be a  paren t i f tha t wa s hi s purpos e i n makin g hi s sper m availabl e 
(see Syrkowski v . Appleyar d (1985 ) , 362 N.W. 2 d 211 (Mich . S . C . ) ) . 
The sam e migh t b e h e l d unde r legislatio n implementin g th e 
Warnock Committee' s recommendations , s o tha t th e geneti c fathe r 
would no t hav e t o adop t hi s chil d i n orde r t o enjo y lawfu l 
custody an d t o bea r responsibility . 

It i s a n histori c iron y that , ou t o f th e Committee' s man y 
recommendations designe d t o benefi t childre n bor n o f artificia l 
means o f reproduction , th e firs t an d t o dat e onl y one s t o b e 
legislated concer n c r i m i n a l i z a t i o n o f surrogat e motherhoo d 
agencies an d o f professional s an d other s wh o facilitat e surrogat e 
motherhood agreement s (se e F , below) . 

The Warnoc k C o m m i t t e e ' s Repor t serve s a s a  marke r i n 
relation t o whic h othe r Commonwealt h committees ' proposal s ar e 
located, includin g thos e mad e befor e th e Repor t wa s released , 
except i n s o far , o f course , a s the y addres s issue s th e Warnoc k 
Committee di d no t consider . Th e 198 2 Interi m Repor t an d 198 3 
Report o n Dono r Gamete s i n I V F o f th e Victoria , Australia , 
Committee t o Con s ider th e Socia l , Ethica l an d Lega l Issue s 
Arising fro m I n Vitr o Fertilization , chaire d b y Professo r Loui s 
Waller (Th e Walle r Committee) , fo r instance , wer e largel y i n 
agreement wit h th e Warnoc k recommendation s o n A.I. D an d I.V.F . 
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The Interi m Repor t favoure d restrictin g participant s i n thes e 
p r o c e d u r e s t o marrie d c o u p l e s , bu t acknowledge d th e nee d t o 
accommodate "d e fact o relationships " (Repor t p a r a . 5 . 3 . 5 , a t 
p. 2 4 ) . Ther e wa s als o oppositio n t o physician s actin g alon e 
as g a t e k e e p e r s fo r societ y c o n c e r n i n g whic h person s migh t 
participate i n artificia l reproductio n an d whic h other s migh t 
beexcluded. Th e final Report recommended tha t final responsibilit y 
for admissio n o f patient s t o infertilit y programme s shoul d b e 
retained b y authorize d h o s p i t a l s a c c o u n t a b l e t o th e Healt h 
C o m m i s s i o n o f V i c t o r i a , an d thereb y t o th e public . Unlik e 
W a r n o c k , th e Walle r C o m m i t t e e r e c o m m e n d e d tha t b u y i n g o r 
selling gamete s b e mad e u n l a w f u l , althoug h donor s migh t b e 
repaid fo r cost s incurred . Donor-recipien t coupl e anonymit y 
w a s f a v o u r e d , bu t i t wa s considere d tha t n o n - i d e n t i f y i n g 
information shoul d b e availabl e t o bot h donor s an d recipients , 
and als o t o consequentl y bor n children . Th e Walle r Committe e 
urged th e Healt h Commissio n t o e s t a b l i s h a  centra l registr y 
containing comprehensiv e information , includin g o f pregnancie s 
and abnormalitie s foun d i n I.V.F . children . 

The Walle r C o m m i t t e e ' s Interi m Repor t briefl y addresse d 
cryopreservation an d dispositio n o f retaine d embryos , favourin g 
that "th e wishe s o f th e coupl e concernin g handlin g o f suc h 
excess embryo s shoul d b e respected " (para . 5 . 8 . 6 , a t p . 2 5 ) . 
Like Warnock , th e Committe e als o wante d medica l reason s alon e 
to justif y embry o donation , an d woul d no t permi t transfe r o f a n 
embryo fo r reasons , fo r instance , o f th e convenienc e o r vanit y 
of havin g anothe r woma n gestat e one' s child . Th e Committee' s 
1984 Repor t o n th e Dispositio n o f Embryo s Produce d b y I n Vitr o 
Fertilization addresse d managemen t option s fo r surplu s embryo s 
on whos e destin y th e gamet e donor s ca n expres s o r hav e expresse d 
no wishes . Th e expresse d wishe s o f donor s woul d no t necessaril y 
prevail, bu t responsibl e prospectiv e usage s woul d b e respected . 
Embryos no t governe d b y donors ' w i s h e s , i t wa s r e c o m m e n d e d , 
should b e removed fro m storage , but no t b e deliberately destroyed . 
Like terminall y il l patient s remove d fro m life-suppor t systems , 
they shoul d b e allowe d t o die . 

The C o m m i t t e e recommende d agains t surrogat e motherhood , 
even whe n n o n - c o m m e r c i a l , b y it s e x c l u s i o n fro m authorize d 
I.V.F. programme s an d b y lega l non-recognition . Th e Queensland , 
A u s t r a l i a , Specia l C o m m i t t e e Appointe d b y th e Q u e e n s l a n d 
G o v e r n m e n t t o E n q u i r e int o th e Law s Relatin g t o Artificia l 
Insemination, I n Vitr o Fertilizatio n an d othe r Relate d Matters , 
which reported i n 1984, followed the restraint of this recommendatio n 
by itsel f holdin g bac k fro m recommendin g actua l criminalizatio n 
of surrogat e motherhood . I t fel t tha t th e sanctio n o f lega l 
non-recognition an d unenforceabilit y wa s sufficient , reinforce d 
by illegalit y o f advertisement s t o recrui t surrogat e mother s o r 
to provid e facilitie s fo r thos e wishin g t o commissio n one . Th e 
South Australia n Ministe r o f Health' s Workin g Part y o n I n Vitr o 
Fertilization an d Artificia l Inseminatio n b y Donor , reportin g 
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in 1984 , similarl y recommende d tha t ther e b e n o chang e i n la w 
to enabl e surrogac y t o b e practised , an d tha t adoptio n la w b e 
used t o preven t it , bu t di d no t see k crimina l prohibitions . 

The mainstrea m position s o n almos t al l issue s wer e take n 
by th e Warnoc k Committee . Othe r report s ca n b e show n t o diffe r 
upon point s o f fin e t u n i n g , importan t i n themselve s perhap s 
when see n i n th e narro w perspectiv e o f particula r concerns , bu t 
they mainl y reflec t th e sam e toleranc e t o A.I.D . an d I.V.F . i n 
themselves, an d preparednes s t o hav e th e intende d consequence s 
of suc h p r o c e d u r e s receiv e th e approva l o f law . Similarly , 
they expres s rathe r differen t proposal s t o reflec t th e sam e 
central disapprova l o f surrogat e motherhood . Th e firs t repor t 
fundamentally t o brea k rank s o n thi s an d recommen d recognitio n 
was th e 198 5 Repor t o n Huma n Artificia l Reproductio n an d Relate d 
Matters o f th e Ontari o La w Refor m C o m m i s s i o n . I t ha s sinc e 
been reporte d tha t th e Victoria n La w Refor m Commissio n ha s als o 
recommended legislatio n t o mak e n o n - c o m m e r c i a l s u r r o g a c y 
a g r e e m e n t s e n f o r c e a b l e (se e 1 2 C o m m o n w e a l t h La w Bulleti n 
(January 1986 ) 2 5 2 ) . 

The Ontari o La w Refor m Commissio n approache d surrogat e 
motherhood withou t enthusiasm , an d eve n les s i n a  spiri t o f 
promoting th e practice . I t engage d i n a n exercis e o f damag e 
control, recognizin g tha t th e practic e i s no w know n t o exist , 
that i t ha s bee n use d i n th e j u r i s d i c t i o n , an d tha t i t i s 
available fo r instanc e i n nearb y centre s i n th e Unite d State s 
with famil y la w c o n s e q u e n c e s Ontari o legislatio n an d Court s 
would recognize . Further , th e term s o f th e Ontari o Attorne y 
General's referenc e t o th e Commissio n emphasize d th e obligatio n 
to pursu e i n la w th e bes t interest s o f children . Th e Warnoc k 
C o m m i t t e e wa s establishe d an d compose d t o examin e s o c i a l , 
ethical an d lega l implication s o f assiste d r e p r o d u c t i o n , an d 
would hav e don e it s wor k b y findin g an d declarin g a  practic e t o 
be unethical . Th e Ontari o La w Refor m Commission , compose d o f 
lawyers alone , bu t wit h acces s o n thi s projec t t o a n Advisor y 
Board o f distinguishe d member s o f th e profession s o f medica l 
and socia l wor k an d th e discipline s o f philosoph y an d ethics , 
was aske d t o repor t onl y o n lega l issues . Th e Commi ssio n 
acknowledged tha t moral, ethical an d other perspective s criticall y 
influence evaluatio n o f lega l issues , bu t th e project' s burde n 
was t o propos e lega l solution s t o actua l problem s tha t ha d 
already arise n i n the jurisdiction. I n particular, the Commissio n 
was influence d b y th e consideration s tha t surrogat e motherhoo d 
arrangement wil l continu e t o b e made , a s th e Warnoc k Committe e 
recognized, an d tha t penalizin g participant s an d holdin g thei r 
agreements legall y unenforceabl e doe s no t necessaril y serv e th e 
best interest s o f th e childre n wh o ar e bor n b y the m an d i n fac t 
surrendered t o th e car e an d contro l o f th e commissioning , an d 
often a t leas t i n par t genetic , parents . Th e bes t interest s o f 
children ar e no t serve d simpl y b y claimin g tha t the y shoul d no t 
have bee n conceive d i n th e wa y the y were . Th e lega l sanctio n o f 
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unenforceability i s o f littl e effec t whe n partie s voluntaril y 
comply wit h thei r agreements . 

The Commissio n propose d wha t i t describe d a s a  surrogat e 
adoption p r o c e d u r e , b y whic h p r o s p e c t i v e p a r t i c i p a n t s i n a 
surrogate motherhoo d arrangemen t woul d tak e al l o f th e agree d 
terms befor e a  Famil y Cour t judg e an d r e q u e s t a p p r o v a l . A 
C h i l d r e n ' s Ai d S o c i e t y , a  q u a s i - p u b l i c agenc y m a n d a t e d t o 
protect children , woul d receiv e notic e o f th e application , an d 
have standin g t o oppos e it , o r t o cal l i n a n office r suc h a s 
the provincia l O f f i c i a l G u a r d i a n . I t woul d b e a n o f f e n c e 
deliberately t o concea l o r misrepresen t terms , fo r instanc e a s 
to payment. A  checklist o f issue s i s include d i n th e Commission' s 
Report upo n whic h th e judg e woul d nee d t o b e satisfie d befor e 
the applicatio n coul d b e approved . O n approval , th e agreemen t 
could b e implemente d an d woul d hav e th e effec t upo n th e lega l 
status o f a  resultin g chil d an d th e adul t participant s agree d 
beforehand b y th e partie s an d th e judge , subjec t t o a  court' s 
right t o chang e custod y o f a  chil d i n it s bes t interest s o n a 
proper applicatio n bein g mad e an d fo r du e cause . 

Most contentiou s i s th e recommendatio n tha t th e agreemen t 
be specificall y enforceable , i f nee d b e b y seizur e an d deliver y 
of th e chil d fro m a  s u r r o g a t e m o t h e r w h o , o n birt h o f th e 
c h i l d , faile d o r refuse d t o surrende r it . Th e ide a a t firs t 
seemed utterl y r e p u g n a n t t o th e C o m m i s s i o n , bu t o n furthe r 
consideration i t appeare d th e leas t unattractiv e o f th e options . 
It ha s th e positiv e meri t o f bein g e m p h a s i z e d t o an y woma n 
c o n s i d e r i n g w h e t h e r t o becom e a  s u r r o g a t e m o t h e r . I f sh e 
is no t willin g t o hav e th e burde n o f he r wantin g t o kee p th e 
child a t it s birt h fal l upo n he r instea d o f o n th e commissionin g 
parents, sh e wil l no t ente r th e agreemen t a t th e outset . Th e 
A d v i s o r y Boar d t o th e Commissio n dre w upo n it s expertis e i n 
pediatric an d chil d psychiatr y an d i n socia l wor k t o conclud e 
that specifi c enforcemen t woul d b e i n th e bes t interest s o f th e 
child. Further , althoug h th e Commissio n di d no t expres s thi s 
justification i n it s Report , a  surrogat e ma y refus e surrende r 
of th e chil d a t birt h no t becaus e o f he r sentimenta l o r emotiona l 
bonding t o th e child , bu t becaus e sh e want s a  sizeabl e illici t 
payment o f money . I f a n agreemen t i s no t enforceable , th e wa y 
is opene d t o r a n s o m , b a b y - s e l l i n g an d th e ful l h o r r o r s o f 
unrestrained commercialism , whic h th e threa t o f pena l sanction s 
may fai l t o deter , no t leas t du e t o th e parties ' incentive s t o 
conceal th e transaction . Th e Warnoc k an d othe r report s reactin g 
against commercialism in surrogacy but recommending unenforceabilit y 
do no t addres s thi s issue . 
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APPENDIX 

REPORTS O N ARTIFICIA L REPRODUCTIO N 

Australia 

The Parliamen t o f th e Commonwealt h o f Australi a -  IV F an d 
the Statu s o f Children , Repor t b y th e Senat e Standin g 
Committee o n Constitutiona l an d Lega l Affair s o n Nationa l 
Uniformity i n Laws Relatin g t o th e Statu s o f Childre n Bor n 
through th e us e o f I n Vitr o Fertilisation , 1985. 

National Healt h an d Medica l Researc h Counci l -  Repor t o f 
Working Part y o n Ethic s i n Medica l Research , 198 3 

National Healt h an d Medica l Researc h Counci l -  Repor t o n 
Embryo Donatio n b y Uterin e Flushing , Interi m Repor t o n 
Ethical Considerations , 198 5 

National Healt h an d Medica l Researc h Counci l -  Statement o n 
Human Experimentatio n an d Supplementar y Notes , 198 5 

National Perinata l Statistic s Unit , Fertilit y Societ y o f 
Australia -  I n Vitr o Fertilizatio n Pregnancies , Australi a 
and Ne w Zealan d 1979-1984 . 

Queensland, Repor t o f th e Specia l Committe e Appointe d b y 
the Queensland Governmen t t o Enquire int o th e Law s Relatin g 
to Artificia l Insemination , I n Vitr o Fertilizatio n an d 
Other Relate d Matters , 1984 (Th e Denmac k Report ) 

South Australi a Repor t o f th e Workin g Part y o n I n Vitr o 
Fertilization an d Artificia l Inseminatio n b y Donor , 1984. 

Tasmania -  Governmen t Committe e t o Investigat e Artificia l 
Conception an d Relate d Matter s -  Interi m Report , 1985. 

Victoria, Committe e t o Conside r th e Social , Ethica l an d 
Legal Issue s Arisin g fro m I n Vitr o Fertilizatio n -  Interi m 
Report, 198 2 (Th e Walle r Committee ) 

Victoria, Committe e t o Conside r th e Social , Ethica l an d 
Legal Issue s Arisin g fro m I n Vitr o Fertilizatio n -  Repor t 
on Dono r Gamete s i n IVF , 198 3 (Th e Walle r Committee ) 

Victoria, Committe e t o Conside r th e Social , Ethica l an d 
Legal Issue s Arisin g fro m I n Vitr o Fertilizatio n -  Repor t 
on th e Dispositio n o f Embryo s Produce d b y I n Vitr o 
Fertilization, 198 4 (Th e Walle r Committee ) 
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Canada 

Health an d Welfare Canad a -  Report of the Advisory Committe e 
on th e Storag e an d Utilizatio n o f Huma n Sperm , 198 1 

Ontario La w Refor m Commissio n -  Report o n Huma n Artificia l 
Reproduction an d Relate d Matters , 198 5 

Law Refor m Commissio n o f Saskatchewan -  Tentative Proposal s 
for a  Human Artificia l Inseminatio n Act , 198 1 

New Zealan d 

Department o f Justice , La w Refor m Divisio n -  Ne w Birt h 
Technologies, A n Issue s Pape r o n AID , IVF , an d Surrogat e 
Motherhood, 198 5 

U.K. 

Department o f Healt h an d Socia l Securit y -  Repor t o f th e 
Committee of Inquiry int o Human Fertilisation an d Embryology, 
1984 (Th e Warnoc k Committee ) 

British Medica l Associatio n -  Workin g Grou p o n I n Vitr o 
Fertilisation, Interim Report on Human In Vitro Fertilisatio n 
and Embryo Replacement and Transfer, 1983 (see286Brit. Med , J , 
1594) 

Medical Researc h Council , Researc h Relate d t o Huma n 
Fertilisation an d Embryology , 198 2 (se e 28 5 Brit . Med . J . 
1480) 

Royal Colleg e o f Obstetrician s an d Gynaecologists , Ethic s 
Committee o n I n Vitr o Fertilisatio n an d Embry o Replaceemn t 
or Transfer , 198 3 

D. Artificia l Inseminatio n b y Dono r 

Artificial inseminatio n b y sper m dono r ha s bee n practise d 
for severa l decade s i n th e Commonwealth , an d it s theoretica l 
legal problem s hav e no t prove n t o b e particularly troublesom e i n 
practice. Th e Canadia n jurisdiction s o f Quebe c an d Yuko n 
Territory hav e law s tha t ai m t o achiev e lega l parentag e onl y i n 
a recipien t an d he r consentin g husband , an d tha t reliev e th e 
donor o f th e lega l responsibilitie s an d den y hi m th e lega l 
rights o f fatherhood . Similarly , recen t legislatio n i n th e 
Australian state s o f Victoria , Ne w Sout h Wales , South Australi a 
and Wester n Australi a ha s bee n enacte d t o achiev e th e sam e 
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effect, particularl y wher e A . I . D . i s conducte d i n approve d 
centres, an d th e Englis h La w Commission' s 198 2 Repor t (Famil y 
Law -  Illegitimacy , La w Com . No . 118 ) wa s directe d t o th e sam e 
general result . Perhap s becaus e o f tenaciou s lega l presumption s 
of legitimac y an d th e circumstance s i n whic h A . I . D . i s used , 
when marrie d wome n giv e birt h t o childre n o f A.I.D. , al l partie s 
are conten t tha t thei r husband s b e registere d a s father s o f th e 
children, wit h al l o f th e lega l consequences . Ther e ma y b e a n 
offence committe d o f wilfu l falsificatio n o f a  publi c registe r 
when detail s o f birt h ar e recorded . Thi s ma y als o b e deceptiv e 
to a  testato r wh o lef t bequest s t o a  husban d an d th e "heir s o f 
his b o d y " , bu t thi s ha s no t prove n legall y difficul t no r 
generated significan t c a s e - l a w . I t i s n o longe r seriousl y 
asserted tha t A . I . D . withou t a  husband' s consen t constitute s 
adultery i n law . 

Issues ma y b e worth y o f consideratio n outsid e th e lega l 
realm o f legitimac y an d inheritanc e right s o f c h i l d r e n . Th e 
question o f lega l standard s b y whic h donor s shoul d b e screene d 
and recruite d ha s bee n aggravate d b y a  tragi c A u s t r a l i a n 
experience i n whic h wome n contracte d acquire d immun e deficienc y 
syndrome (A.I.D.S. ) throug h artificia l inseminatio n b y sper m 
d o n o r . Lega l negligenc e canno t b e inferre d simpl y fro m thi s 
consequence, sinc e n o standard s o f car e a t th e tim e o f dono r 
r e c r u i t m e n t o r recipien t inseminatio n ma y hav e require d o r 
rendered reasonabl y reliabl e A.I.D . screenin g o f donor s o r o f 
sperm. Afte r th e even t th e nee d become s clear , however , t o 
screen adequatel y accordin g t o availabl e knowledge . 

It i s mor e a  matte r o f polic y tha n o f la w whethe r a  wido w 
may b e inseminate d wit h he r dea d husband' s sperm . Th e Warnoc k 
Committee dislike d th e idea , bu t recommende d onl y tha t a  chil d 
conceived posthumousl y o r a n embry o implante d posthumousl y b e 
disregarded fo r th e purpose s o f successio n t o an d inheritanc e 
from th e fathe r (Report , para . 10.9 , a t p . 5 5 ) . Th e issu e o f 
naming th e decease d husban d a s th e child' s fathe r o n th e birt h 
register an d birt h certificat e migh t als o warran t attention , a s 
a matte r o f socia l for m an d comfort , an d geneti c truth , eve n 
though thi s b e o f sentimenta l rathe r tha n lega l c o n s e q u e n c e . 
The spiri t o f th e 198 4 Frenc h Parpalai x cas e (se e Curren t 
T o p i c s , "Th e Parpalai x Cas e an d p o s t - m o r t e m i n s e m i n a t i o n " 
( 1 9 8 4 ) , 5 8 Australia n La w J . 6 2 7 ) , i n whic h a  wido w wa s hel d 
entitled t o he r decease d husband' s froze n sperm , seem s t o hav e 
prevailed t o reinforc e th e widow' s righ t t o reproductiv e choice . 

Whether a  chil d bor n wit h A . I . D . o r anothe r congenita l 
defect ca n successfull y su e thos e involve d i n th e insemination , 
notably throug h negligen t screenin g o f th e sper m donor , depend s 
upon th e judicia l approac h take n t o th e wrongfu l lif e actio n 
(see Chapte r III , E ( i v ) , a b o v e ) , an d whethe r th e clai m ca n b e 
presented s o a s t o p r e c l u d e th e conclusio n tha t i t i s i n 
substance suc h a n action . Similarly , i t ma y b e doubte d tha t a 
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child's claim for being born of a deceased fathe r o r illegitimate , 
a so-calle d dissatisfie d lif e claim , woul d b e systematicall y 
received b y mos t Commonwealt h courts . A  littl e mor e credibl e 
may b e a  clai m fo r negligenc e i n causin g avoidabl e har m t o th e 
child b y omittin g t o kee p geneti c dat a o f th e dono r relevan t t o 
the child' s medica l and , for instance , reproductive counselling . 
This clai m ma y lac k substance , however, when donor s ar e screene d 
to preclud e transmissio n o f mor e obviou s an d disablin g geneti c 
conditions. Th e clai m tha t children' s psychologica l healt h 
requires the m t o hav e mean s t o kno w th e ver y identit y o f thei r 
genetic parent s i s no t legall y accepted , an d i n adoptio n la w 
and practic e i s ofte n expressl y denied . 

The rights o f donors ar e infrequentl y addresse d i n law . I n 
the absenc e o f a n expres s agreemen t o r o f legislatio n t o th e 
contrary, i t ma y b e presume d tha t a  dono r abandon s lega l 
interest i n th e surrendere d gametes , an d ha s n o powe r o f 
subsequent recal l o r control . A  perso n wh o store s gamete s fo r 
individual us e fo r hi s o r he r ow n advantage , suc h a s a  ma n 
storing seme n befor e undergoin g irradiatio n therapy , i s no t a 
donor, bu t rathe r a  depositor . Suc h a  perso n retain s contro l 
of th e deposit , unles s throug h laps e o f tim e withou t renewa l o r 
change o f instruction s th e inferenc e o f abandonmen t ca n b e 
drawn. Th e Warnoc k Committe e recommende d five-yea r review s o f 
depositors' intentions , thei r failur e t o respon d resultin g i n 
transfer o f contro l o f th e deposi t t o th e storag e authority . 

Principles derive d fro m th e practic e o f sper m donatio n ar e 
applicable i n principl e t o bot h ovu m an d embry o donation . 
Differences ma y arise , however , whe n eithe r ar e recovere d fro m 
a woman' s bod y i n th e cours e o f a  medica l procedur e primaril y 
intended fo r a  differen t purpose . Whil e medica l la w suggest s 
that a patient who takes n o initiativ e t o control th e destinatio n 
of excise d tissu e intend s t o abando n it , s o tha t i t ma y pas s 
into th e lawfu l possessio n o f another , thi s i s no t necessaril y 
true o f gametes . I t ma y b e tha t whil e thes e ca n b e waste d 
without expres s approval , thei r us e i n transplantatio n o r 
research whil e traceabl e t o th e huma n sourc e require s th e 
user t o see k consent , becaus e o f issue s o f confidentialit y o r 
privacy. 

E. I n Vitr o Fertilizatio n 

Because o f th e relativ e novelt y o f I.V.F. , th e practic e 
fits int o a  les s settle d lega l foundation . A n initia l issu e i s 
the unresolve d lega l statu s o f th e embry o outsid e th e body . 
Sperm an d ov a a s suc h ca n b e show n t o b e property , eve n whe n 
they ar e geneticall y identifiabl e an d i n a  livin g state . Som e 
find i t objectionabl e t o conside r embryo s property , however , 
and prefe r t o spea k no t o f ownin g the m bu t o f controllin g 
them. Lega l analysi s i n th e Commo n la w traditio n show s tha t 
their deliberat e wastag e whil e outsid e th e bod y i s no t th e crim e 
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of homicide . Thi s require s killin g o f a  huma n "i n b e i n g " , 
which mean s bor n aliv e ou t o f th e mother' s body . Similarl y i t 
is neithe r abortion , whic h i s actin g wit h inten t t o procur e 
miscarriage o f a  femal e person , no r chil d destruction , whic h i s 
a statutor y rathe r tha n Commo n la w offenc e agains t a  chil d i n 
the cours e o f b i r t h . Thef t la w ma y b e applicable , bu t thi s 
depends, o f course , o n statu s a s property . 

The approac h o f equatin g th e embry o t o a  chil d an d givin g 
quasi-parental power s o f contro l ma y b e helpful , bu t i s subjec t 
to th e distinctio n tha t parent s canno t dispos e o f a  chil d b y 
neglect an d wastage , w h e r e a s a n embry o ca n b e remove d fro m 
c r y o p r e s e r v a t i on an d abandone d t o n a t u r e . A  mor e creativ e 
approach i s throug h contrac t law , afte r th e geneti c donor s an d 
s t o r a g e a u t h o r i t y hav e reache d a  c o m p r e h e n s i v e agreemen t 
selecting option s fo r ever y foreseeabl e e v e n t u a l i t y . Almos t 
all C o m m i t t e e report s requir e tha t agreement s b e reached , o r 
that controller s giv e i n s t r u c t i o n s i n defaul t o f whic h th e 
storage authorit y acquire s control . 

Even i f a  couple' s I.V.F . involve s onl y a  singl e ovu m an d 
embryo, i t wil l exis t fo r a t leas t a  shor t tim e i n vitr o outsid e 
the bod y i n whic h i t i s destine d t o b e implanted . Th e prospec t 
of achievin g fertilization , successfu l implanation , pregnanc y 
and birt h ca n b e considerabl y increased , however , i f severa l 
ova ar e available . Accordingly , practic e i n man y centre s i s t o 
induce a  woman' s s u p e r o v u l a t i o n , fo r instanc e b y h o r m o n e 
treatments, an d t o recover , say , eight o r nin e ov a b y laparoscopi c 
means. Laparoscop y require s genera l anesthetic , an d represent s 
a ris k t o th e woma n whic h ha s t o b e minimized . Tha t i s wh y a t 
a singl e laparoscopi c investigatio n i t wil l b e attempte d t o 
recover a  relativel y hig h numbe r o f ova . 

If, say , eigh t o r nin e ar e recovered , onl y seve n o r s o ma y 
achieve fertilizatio n i n vitro . Practic e ma y b e t o implan t al l 
that ar e fertilized , o r alternativel y no t t o recove r mor e ov a 
than a  woma n i s willin g t o hav e e m b r y o s implanted . O f t e n , 
h o w e v e r , thre e o r fou r wil l b e implanted , an d th e surplu s b e 
cryopreserved i n cas e non e i s successfu l i n makin g th e recipien t 
pregnant. Th e surplu s ma y the n b e availabl e fo r implantatio n 
in a  late r menstrua l cycl e withou t repetitio n o f th e discomfor t 
and risk s o f laparoscopy . Multipl e implantatio n present s th e 
p o s s i b i l i t y , o f c o u r s e , o f m u l t i p l e p r e g n a n c y . Amon g 51 8 
I.V.F. pregnancie s o f a t leas t 2 0 weeks ' gestatio n i n Australi a 
and Ne w Zealan d fro m 197 9 t o 1984 , 12 3 (23.7% ) wer e m u l t i p l e 
pregnancies, includin g 10 5 (20.3% ) twi n pregnancies , 1 7 (3.3% ) 
triplet pregnancie s an d on e quadruple t pregnanc y (se e Nationa l 
Perinatal Statistica l Unit , Fertilit y Societ y o f Australia , I n 
Vitro F e r t i l i z a t i o n P r e g n a n c i e s -  Australi a an d Ne w Zealan d 
1979-1984, a t p . 2. ) 
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If pregnanc y i s achieve d a t firs t implantation , o r i f th e 
patient decline s o r fail s t o atten d fo r repea t implantatio n 
after initia l f a i l u r e , th e surplu s embryo s wil l remai n i n 
storage. I n time , a  decisio n wil l hav e t o b e mad e o n thei r 
disposition. The y ca n b e held , b e mad e availabl e t o another , 
be use d fo r stud y o r research , o r b e take n fro m storag e an d 
left t o nature . I t i s desirable , o f course , tha t th e couple' s 
or patient' s wishe s o n th e matte r b e known , sinc e the y wil l b e 
very influential , an d perhap s decisive . Th e ultimat e destin y o f 
the abandone d e m b r y o , h o w e v e r , i s w a s t a g e . Thi s reflect s 
the destin y o f mos t embryo s i n natura l reproduction . I t ma y b e 
emotionally c h a l l e n g i n g t o achiev e o n purpos e wha t natur e 
leaves t o c h a n c e . Whe n embryo s wer e lef t surplu s a t Monas h 
University i n Melbourne , Australia , th e Walle r C o m m i t t e e wa s 
asked t o mak e a  r e c o m m e n d a t i o n o n thei r d i s p o s i t i o n . Th e 
Committee' s recommendation that they be removed from cry opreservation 
and b e allowe d t o di e (se e Repor t o n th e Dispositio n o f Embryo s 
Produced b y I n Vitr o Fertilization , 1984 , para . 2.12 , a t p . 29 ) 
was mad e t o th e Victori a l e g i s l a t u r e , bu t thi s bod y vote d 
against it , an d require d tha t the y b e maintaine d i n storag e i n 
the prospec t o f a  woma n bein g willin g t o hav e on e o r mor e 
implanted i n her . Th e issu e o f thes e "orpha n embryos " receive d 
widespread newsmedi a attention , an d man y wome n offere d t o b e 
available fo r implantation , althoug h thawin g fo r thi s purpos e 
was neve r attempted . 

Now tha t i t i s medicall y establishe d tha t embryo s ca n b e 
transferred t o a n infertil e woma n (se e D . Navot , N . Laufe r e t 
al. "Artificiall y Induce d Endometria l Cycle s an d Establishmeïï T 
of Pregnancie s i n th e Absenc e o f Ovaries " (2 7 March , 1 9 8 6 ) , 31 4 
N. Eng . J . Med . 8 0 6 ) , th e issu e o f acquirin g embryo s become s 
more critical . A n alternativ e t o creatin g the m i n vitr o i s t o 
create the m fo r instanc e b y artificia l inseminatio n i n viv o an d 
recover the m fo r transplantatio n t o anothe r woma n b y l a v a g e . 
Although th e Warnoc k Committe e fel t tha t th e procedur e i s no t 
ethically o b j e c t i o n a b l e , the y considere d i t prematur e an d 
insufficiently saf e (se e C , a b o v e ) . A  techniqu e an d instrumen t 
to us e th e procedur e hav e bee n proposed , however , an d ar e no w 
the subjec t o f a  controversia l paten t applicatio n i n th e Unite d 
States. I n a  comparabl y entrepreneuria l spirit , a n Australia n 
venture name d I.V.F . Australia , founde d b y a n America n busines s 
woman wit h link s t o th e Monas h Universit y I.V.F . t e a m i s 
planning t o ope n a  serie s o f clinic s i n th e Unite d State s (se e 
M. Gold , "Franchisin g Test-Tub e Babies " (Apri l 1986 ) Scienc e 8 6 
16 (America n Assn . fo r th e Advancemen t o f Science)) . Som e ma y 
fear an d deplor e th e commercializatio n o f relie f o f infertility , 
but other s fin d i t n o les s prope r t o achiev e a  bab y b y thes e 
techniques than by costly surgery to facilitatenatural procreation . 
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F. Surrogat e Motherhoo d 

Probably th e mos t contentiou s an d leas t acceptabl e o f th e 
new reproductiv e alternative s i s surrogat e motherhoo d (S.M.) . 
While facilitate d b y artificia l inseminatio n an d I.V.F. , th e 
practice i s no t dependen t o n advance d technology . Indeed , tw o 
instances o f surrogat e motherhoo d appea r i n th e Bible' s Boo k o f 
Genesis. I n contras t t o I.V.F. , whic h wa s launche d o n th e 
world throug h photograph s o f th e lovel y bab y Louis e Brow n an d 
her parent s i n 1978 , S.M. ha s appeare d a s a n outrag e i n itself , 
and a s a n exploitativ e debasemen t o f motherhood . I t may appea r 
marginally tolerable as an expression of the altruistic dedicatio n 
of frien d t o friend , whe n on e bear s he r chil d fo r fre e an d 
affectionate surrende r t o another . A s a  commercial transactio n 
among strangers , however , arrange d throug h th e brokerag e o f 
profit-seeking agencie s an d well-pai d lawyers , i t appear s t o 
present a n egregiou s wrong . Th e Warnoc k Committe e recognize d 
that fo r som e i t offer s thei r onl y mean s t o hav e a  child , bu t 
the Committe e foun d tha t suc h benefit s a s S.M . ma y offe r t o th e 
desperate ar e overwhelme d b y it s symboli c threa t t o socia l an d 
family values , and it s har m t o th e childre n i t produces . 

When moder n instance s o f S.M . com e t o th e courts , however , 
and the very people involved appear, the parties to the transaction 
tend t o achiev e thei r purposes . Th e intende d socia l parents , 
including th e children' s biologica l fathers , have gaine d lawfu l 
custody o f thei r children . A  cas e i n Scarborough , Ontari o i n 
mid-1982, whic h le d t o th e referenc e t o th e Ontari o La w Refor m 
Commission whos e Repor t appeare d i n 1985 , resulted i n a  man wh o 
supplied sper m fo r artificia l inseminatio n o f a  strange r 
proving hi s paternit y an d s o gainin g lega l custod y o f hi s 
child. Hi s wif e the n succeede d i n he r step-paren t adoptio n 
application, regularizin g he r relationshi p wit h th e chil d sh e 
was rearing. Similarl y i n England i n 1985, in the much publicize d 
Baby Cotto n case , th e purpose s o f thos e wh o entere d a  pai d 
S.M. agreemen t wer e achieved . Lat e i n 198 5 i n Re d Deer , 
Alberta, i t wa s decide d no t t o tak e lega l proceeding s fo r 
breach o f law s agains t payin g a  mothe r fo r givin g consen t t o 
adoption whe n a  man wa s show n t o hav e commissione d a  woman, fo r 
payment, t o bea r a  chil d fo r hi m an d hi s wife . Thi s probabl y 
shows tha t suc h laws , th e onl y one s apparentl y relevant , ar e 
inapplicable becaus e adoptio n i s secondar y t o th e transaction . 
As th e Warnoc k Committe e expected , thes e agreement s ar e bein g 
m a d e , and , whil e no t legall y enforceable , the y ar e bein g 
respected no t onl y b y th e partie s bu t b y court s committe d t o 
achievement o f th e bes t interest s o f th e children . 

Medical development s ma y sho w S.M . i n a  more benig n light . 
When S.M . cam e t o b e see n a s more tha n a  theoretical possibilit y 
in huma n reproduction , i t seeme d i n principle , a s indee d i t 
still seem s t o many , t o b e outrageous . O n furthe r reflection , 
however, compassionat e case s appeare d tha t ma y hav e mad e i t 
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tolerable. A s th e onl y mean s b y whic h a  worth y coupl e m i g h t 
have a  child , actin g i n collaboratio n wit h a n altruisti c friend , 
it appeare d excusable , althoug h no t necessaril y j u s t i f i a b l e . 
Responding t o inevitabilit y an d occasiona l excusabilit y o f th e 
practice, th e Ontari o La w Refor m Commissio n recommende d i n 198 5 
t h a t , unde r clos e judicia l scrutin y o n a  case-by-cas e basis , 
S.M. b e accommodated . Medica l dat a no w show , however , tha t i n 
some case s i t ma y b e desirable , a s th e "gestatio n o f choice" . 
When a  woma n i s diabeti c an d ha s difficult y c o n t r o l l i n g he r 
condition, o r whe n a  woma n survive s phenylketonuri a (P.K.U. ) t o 
reach a  reproductiv e ag e an d conditio n i n life , i t i s i n th e 
best interest s o f an y chil d sh e conceive s tha t i t b e gestate d 
in anothe r woman . Th e geneti c mother' s reproductiv e syste m i s 
inhospitable t o th e embry o an d fetus , an d ma y caus e i t grav e 
injury. Th e sam e i s th e case , o f course , regardin g a  woma n wh o 
suffers chroni c spontaneou s abortion . 

Legislation o n S.M . ha s bee n uniforml y h o s t i l e . I n th e 
United Kingdom , th e Surrogac y Arrangement s Ac t 198 5 implemente d 
the mai n thrus t o f th e Warnoc k C o m m i t t e e r e c o m m e n d a t i o n s , 
criminalizing th e functionin g o f commercia l surrogat e motherhoo d 
agencies, an y commercia l o r professiona l n e g o t i a t i o n o f suc h 
a g r e e m e n t s an d advertisement s abou t S.M . Th e Ac t take s car e 
not t o rende r privat e S.M . agreement s criminal , bu t make s n o 
provision fo r th e lega l statu s o f childre n s o born . A s childre n 
of th e c o m m i s s i o n i n g mal e p a r e n t s , wh o gav e sper m fo r th e 
i n s e m i n a t i o n , the y ma y lawfull y b e i n th e custod y o f thei r 
fathers withou t cour t order , althoug h father s ma y adop t them , 
for instanc e t o achiev e birt h certificate s givin g th e childre n 
their father s s u r n a m e s . T h r o u g h p r o v i s i o n s o f th e genera l 
b a c k g r o u n d law , partie s t o S.M . ma y therefor e achiev e thei r 
general objective s o f placin g a  chil d i n th e intende d family . 

A numbe r o f A u s t r a l i a n state s hav e take n th e ste p no t 
primarily o f c r i m i n a l i z i n g S.M. , althoug h operatio n o f a n 
unauthorized I.V.F . clini c ma y b e punishable , bu t o f frustratin g 
attempts t o mak e agreement s tha t ca n b e effectiv e b y relianc e 
upon th e backgroun d law . The y provid e that , whe n a  woma n i s 
artificially inseminated , wit h he r husband' s consen t i f sh e i s 
m a r r i e d , sh e shal l b e deeme d mothe r o f th e chil d fo r al l 
purposes o f law , an d h e shal l b e deeme d th e father . Further , 
the ma n givin g sper m shal l no t b e considere d th e father , no r 
shall a n ovu m dono r b e considere d mother . Thus , eve n whe n th e 
woman bear s a n embry o create d fro m another' s ovum , an d th e 
sperm use d fo r fertilizatio n wer e fro m th e ma n t o who m sh e 
s u r r e n d e r s th e bab y o n birth , n o lega l conseqence s flo w fro m 
the transaction . Onl y regula r adoptio n p r o c e e d i n g s ca n giv e 
the commissionin g coupl e lega l charg e o f th e child , an d tha t 
exposes the m a s individuals , an d thei r r e l a t i o n s h i p t o eac h 
other, t o ver y clos e judicia l scrutiny . Th e legislation , suc h 
as Victoria' s Statu s o f C h i l d r e n ( A m e n d m e n t ) Ac t 1 9 8 4 , th e 
Artificial Conceptio n Act , 198 4 o f Ne w Sout h Wale s an d Wester n 
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Australia's Artificia l Conceptio n Ac t 198 5 operat e b y conclusiv e 
presumptions whic h rende r biologica l relationship s o f n o lega l 
consequence. Victoria' s Infertilit y (Medica l Procedures ) Ac t 
1984 goe s further . I t provide s no t onl y a  rigorou s regulator y 
system t o gover n A.I.D . an d I.V.F. , bu t als o make s entr y int o a 
S.M. agreemen t punishabl e whethe r o r no t paymen t i s involved . 

Attempts t o contro l S.M . throug h regulatio n o f A.I.D . an d 
I.V.F. rais e th e prospec t o f evasio n b y recours e t o natura l 
intercourse. Childre n o f condone d adulter y ma y enjo y a  statu s 
more c o m p a t i b l e wit h th e goal s o f S.M . tha n thos e bor n i n 
Australian state s wher e S.M . i s controlle d whe n undertake n b y 
artificial mean s o f reproduction . Indeed , i t ha s bee n note d 
that: 

"... medica l practitioner s i n Australi a hav e recentl y 
coined a new expression t o describe surrogat e motherhoo d 
achieved (perhap s followin g th e biblica l precedent ) 
by sexua l intercours e betwee n th e surrogat e an d a 
married ma n wit h hi s wife' s consent . Th e expressio n 
is NI D (natura l i n s e m i n a t i o n , d o n o r ) " (R . S c o t t , 
"Test tub e babies , experimenta l medicin e an d allie d 
p r o b l e m s " , i n P r o c e e d i n g s an d Paper s o f th e 7t h 
Commonwealth La w Conference , 1983 , 26 1 a t p . 2 6 4 ). 

The proble m i s no t jus t o f evasio n o f attempte d c o n t r o l , o f 
c o u r s e , bu t o f falsel y claimin g natura l intercours e whe n i n 
fact artificia l inseminatio n occurre d withou t medica l o r othe r 
professional assistance . 

An outrigh t legislate d prohibitio n o f S.M . create s fewe r 
legal problem s tha n th e partia l ba n o f th e Unite d Kingdo m 
l e g i s l a t i o n , whic h i s aime d onl y a t commercia l transactions , 
although bot h law s leav e unresolve d th e statu s o f childre n i n 
fact bor n o f S.M . transactions . Th e U.K . Ac t allow s altruisti c 
S.M. agreements , fo r instance , bu t ma y punis h lawyer s wh o ar e 
asked b y th e partie s t o arrang e thei r lega l relationshi p fo r 
the purpos e o f minimizin g th e chanc e o f frictio n an d lega l 
uncertainty affectin g th e child . I f S.M . arrangement s continu e 
to b e made, perhaps whe n medicall y approve d i n th e bes t interest s 
of c h i l d r e n ' s surviva l an d h e a l t h , th e Ac t ma y hav e t o b e 
r e c o n s i d e r e d . S o f a r , th e onl y l e g i s l a t i v e p r o p o s a l ha s 
been a  Privat e Member' s Bil l aime d a t furthe r restrictin g th e 
permitted scop e o f S.M . 

Some question remain s about th e function o f S.M. legislation . 
If S.M . symbolize s th e decaden t commercializatio n o f motherhood , 
prohibitive legislatio n i s understandable . Som e critic s hav e 
observed prohibitio n t o be , however , a  respons e base d o n mora l 
panic (se e Th e E c o n o m i s t , Marc h 1 5 , 198 6 a t p . 3 8 ) , an d a n 
o v e r r e a c t i o n t o a  practic e tha t wil l neve r b e frequen t i n a 
society. Unde r prohibitio n i t ma y b e drive n undergroun d o r 
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into othe r jurisdictions , wher e i t become s th e resor t o f th e 
devious o r o f th e wealthy . Som e oppos e S.M . becaus e o f it s 
potential t o induc e wome n t o offe r th e facilitie s o f thei r 
reproductive systems for money, so that the poor become exploitable. 
Here too , S.M . ma y b e employe d b y th e deviou s an d th e wealthy . 
The instinc t t o protec t wome n agains t th e seductio n o f gainin g 
money throug h S.M . ma y explai n suppor t fo r restrictions . A s 
against that , however , th e vie w tha t wome n ar e unabl e t o mak e 
their ow n decision s o n S.M . an d ar e i n nee d o f law s t o protec t 
them agains t thei r ow n poo r judgmen t ma y b e th e stereotypin g o f 
women an d th e paternalisti c interventio n i n thei r exercis e o f 
choice tha t th e Women' s Conventio n opposes . 

G. Embry o Researc h 

The Warnoc k Committe e foun d limite d researc h o n th e earl y 
embryo permissibl e unde r stric t contro l exercise d throug h a 
licensing authority . Reflectin g th e widesprea d vie w o f man y 
committees tha t hav e addresse d th e proble m fro m a  secula r 
standpoint, the Committe e foun d tha t researc h conducte d u p to 14 
days from conception could be ethical. Ther e is littlephilosophical 
cohesion i n th e reasonin g tha t ha s brough t differen t committee s 
to agre e o n thi s limit , bu t legall y i t coincide s wit h th e 
important distinctio n betwee n abortio n an d non-abortifacien t 
procedures, suc h a s contraceptio n an d contragestio n (se e 
Chapter II , D , above) . Implantatio n i s take n t o hav e occurre d 
at 1 4 day s fro m fertilizatio n o f th e ovum . N o governmenta l 
licensing agenc y ha s ye t bee n constitute d i n th e U.K. , bu t a 
Voluntary Licensin g Authorit y ha s bee n se t u p b y th e Medica l 
Research Counci l an d th e Roya l Colleg e o f Obstetrician s an d 
Gynaecologists, an d the y hav e publishe d guideline s generall y 
consistent wit h th e Warnoc k Committee' s proposals . Thes e 
require that : 

(i) researc h procedure s involv e n o intentio n t o 
transfer embryo s t o a  uterus , an d ar e clearl y 
defined an d scientificall y sound ; an d 

(ii) informatio n i s likel y t o b e obtaine d abou t th e 
process o f reproductio n i n connectio n wit h 
clinical problem s suc h a s contraceptio n an d 
treatment o f fertilit y an d inherite d diseases . 

The matter remain s contentious , however, and i n the U.K. a n 
unsuccessful Privat e Member' s Bil l aime d a t severel y restrictin g 
embryo research gaine d stron g suppor t (se e R. Deitch , "Commentary 
from Westminster " Th e Lancet , Jul y 20 , 1985 , a t p . 166) , and 
induced a  governmenta l commitmen t t o addres s th e issu e wit h 
further thought . Th e hea t o f th e debat e ma y hav e obscure d th e 
light o f som e importan t distinctions . Researc h aime d a t 
advancing th e viability o f a n individua l embry o ma y b e analogou s 
to therapeuti c researc h usuall y permitted , i f no t activel y 
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encouraged, fo r th e benefi t o f th e individual . Researc h aime d 
at p r e v e n t i o n o f embry o an d feta l los s throug h implantatio n 
failure an d spontaneou s abortio n ma y als o b e p e r m i s s i b l e , a s 
the Warnoc k Committe e found , becaus e o f it s benefi t t o respec t 
for embryoni c an d late r huma n life . R e s e a r c h o n e m b r y o s t o 
find roo t cause s o f huma n pathology , suc h a s geneti c an d othe r 
diseases, i s consisten t wit h bu t mor e remove d fro m thi s goal . 
E m b r y o researc h claime d t o b e directe d t o findin g a  cur e fo r 
cancer an d comparabl e scourge s ma y b e viewe d wit h sympathy , bu t 
also wit h som e cautio n sinc e i t ma y cal l fo r th e sacrific e o f 
the identifiabl e embry o fo r th e sak e o f unidentifiabl e other s 
and fo r mor e remot e an d les s specifi c goals . 

The propose d 1 4 da y limi t i s itsel f problemati c i n researc h 
to r e d u c e embry o l o s s . Muc h o f thi s i s du e t o implantatio n 
failure, bu t i f implantatio n occur s a t 1 4 day s fro m conception , 
study o f it s subsequen t failur e ma y hav e t o b e conducte d i n th e 
14 t o 1 7 o r 1 4 t o 2 1 da y period . Accordingly , i f studie s fo r 
that purpos e ar e permissible , th e restrictio n o n researc h ma y 
have t o b e extende d fo r a  fe w a d d i t i o n a l d a y s . A  broade r 
d e f i n i t i o n a l issu e i s whethe r I.V.F . i s itsel f experimental . 
Clearly, ther e i s muc h mor e t o b e learne d abou t it , bu t insofa r 
as i t i s applie d t o assis t a  coupl e affecte d b y infertility , i t 
appears t o b e a  therapeuticall y indicate d practice . I n 1983 , 
the A u s t r a l i a n Nationa l Healt h an d Medica l Researc h Counci l 
observed that : 

"Although IV F an d E T [embry o transfer ] a s technique s 
have an experimental component , the clinical indication s 
for thei r u s e , t r e a t m e n t o f i n f e r i l i t y withi n a n 
accepted famil y relationship , ar e wel l e s t a b l i s h e d " 
(Report Ethic s i n Medica l Researc h (1983 ) 2 6 ) . 

Compatibly wit h th e Warnoc k Committee , however , th e Counci l i n 
an Interi m Repor t o f Ma y 198 5 decide d no t t o suppor t researc h 
into recover y o f ov a b y lavag e o r flushin g o f womb s o f wome n 
w h o s e ov a ha d bee n fertilize d naturall y o r artificiall y (se e 
Report Embry o Donatio n b y Uterin e Flushin g (1985)) . Th e Counci l 
discusseed th e risk s o f th e procedure , an d th e ethic s o f th e 
procedure i n itsel f an d i n ligh t o f th e risks . I t i s interestin g 
to speculat e whethe r i n thi s decisio n th e Counci l wa s actin g a s 
a nationa l healt h counci l o r a s a  medica l researc h council . 

The Walle r C o m m i t t e e i n V i c t o r i a c o n c l u d e d t h a t , i f 
regularly scrutinized , embry o researc h i s acceptabl e i n orde r 
to improv e I.V.F . procedure s an d t o evaluat e geneti c research . 
For example , th e successfu l developmen t o f ovu m freezin g woul d 
ease th e e t h i c a l l y d i f f i c u l t p r o b l e m s arisin g fro m us e o f 
surplus embryos ; tha t is , i f instea d o f preservin g embryo s a n 
inferility clini c coul d separatel y stor e ov a an d s p e r m , an d 
combine the m late r with the same prospect of achieving fertilizatio n 
and pregnancy , dilemma s o f preserve d embryo s woul d b e reduced . 
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To tes t i f ov a ca n b e successfull y fertilize d afte r freezing , 
embryo rsearc h i s required . 

This touche s o n a  relate d issu e mor e ethica l tha n legal , 
namely whethe r embryo s shoul d b e deliberatel y create d i n orde r 
to b e used , an d t o b e teste d t o d e s t r u c t i o n , i n research . 
More conventiona l lega l question s i n embry o researc h concer n 
permission o f gamet e donor s t o creat e embryo s fo r research , 
permission o f a  woma n fro m who m a n embry o ha s bee n recovered , 
and fo r instanc e permissio n o f a  coupl e whos e preserve d embry o 
has bee n foun d surplu s t o thei r reproductiv e needs . Thes e ar e 
matters tha t patients , infertilit y clinics , an d othe r healt h 
facilities migh t resolv e i n advanc e o f gamete s an d embryo s 
becoming availabl e fo r researc h use . 
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VI. EFFECT S O F TH E "WOMEN' S CONVENTION " 

The Convention on the Elimination of All Forms of Discrimination 
Against Wome n (th e Women's Convention ) ha s bee n full y introduce d 
above (se e Chapte r I , E ), and ha s provide d a  pervasive referenc e 
point t o thi s Report . Becaus e o f th e Convention' s wid e suppor t 
among bot h mor e an d les s populate d Commonwealt h Membe r State s 
(see Appendi x t o Chapte r I ) an d women' s specia l interest s i n 
reproductive healt h care , th e Repor t i s oblige d t o conclud e b y 
giving furthe r consideratio n t o it s provision s an d spirit . 

It may be apprehended tha t a legal syste m o r an internationa l 
Convention tha t emphasize s right s o f women doe s s o by relegatin g 
the right s o f others , suc h a s men , childre n o r families . Th e 
competition o f interest s ma y b e real ; institution s claimin g t o 
be "pro-family " o r "pro-child " ofte n promot e thei r philosophie s 
at th e cos t o f women' s statu s an d lega l autonom y i n thei r 
communities. Moder n world-wid e evidenc e shows , however , tha t 
many o f th e world' s familie s ar e le d economically , educationall y 
and morall y b y women . Mothers ' los s o f healt h o r o f lif e 
itself throug h reproductiv e accident s o r th e cumulativ e burden s 
of regula r childbearin g endanger s th e welfar e o f thei r childre n 
and families . I n part s o f rura l Afric a suc h a s Zimbabwe , ove r 
a hal f o f household s ar e heade d b y wome n (Wome n o f th e 
World: Sub-Sahara n Afric a (1984 ) U.S . Burea u o f th e censu s an d 
U.S. Agenc y fo r Internationa l Developmen t (A.I.D. ) a t p . 114). 
In Jamaica , fo r instance , abou t on e i n thre e houshold s i n bot h 
urban an d rural area s i s run by a woman (Wome n o f the World: Lati n 
America an d th e Caribbean (1984) , ibid, a t p. 123) . Accordingly , 
protection of women ' s heal th protects their dependents and families. 

The goa l o f th e Women' s Conventio n i s t o promot e women' s 
interests onl y t o th e poin t o f equalit y wit h men . Me n fac e 
relatively fe w hazard s t o healt h associate d wit h reproduction . 
Both fertilit y control , throug h contraceptio n o r vasectomy , an d 
fertility promotio n throug h sper m donatio n plac e me n a t littl e 
risk. I n contrast, the health risk s women tak e throug h pregnanc y 
and childbirth, chemical and mechanical contraception, sterilization, 
abortion and preparation for artificial conception are considerable. 
The la w canno t chang e th e biologica l fact s o f reproductiv e 
life, o f course , bu t i t ca n maintai n hazard s a t n o mor e tha n 
the purel y biological , an d no t ad d t o thes e throug h lega l 
obstacles t o acces s t o saf e service s designe d t o affor d th e 
same degre e o f reproductiv e contro l t o wome n tha t me n exercise . 

The Women' s Conventio n define s th e dutie s bindin g upo n 
States Parties , an d makin g mor e concret e th e measure s tha t suc h 
Parties nee d t o tak e b y th e yea r 200 0 t o achiev e equalit y 
between me n an d wome n ar e th e lengthil y name d Forwar d Lookin g 
Strategies o f Implementatio n fo r th e Advancemen t o f Wome n an d 
Concrete Measure s t o Overcom e Obstacle s t o th e Achievemen t o f 
the Goal s an d Objective s o f th e Unite d Nation s Decad e fo r Wome n 
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for th e Perio d 198 6 t o th e Yea r 2000 : Equality , D e v e l o p m e n t , 
Peace (th e S t r a t e g i e s ) , prepare d b y th e U.N . S e c r e t a r i a t e 
Branch fo r th e A d v a n c e m e n t o f W o m e n . Th e S t r a t e g i e s wer e 
endorsed b y th e U.N . Genera l Assembl y i n Decembe r 198 5 an d th e 
U.N. C o m m i s s i o n o n th e Statu s o f Wome n i s r e s p o n s i b l e fo r 
monitoring thei r implementation . 

It ha s bee n see n abov e tha t Articl e 12(1 ) o f th e Women' s 
C o n v e n t i o n require s tha t S t a t e s P a r t i e s ac t t o e l i m i n a t e 
discrimination agains t wome n i n th e fiel d o f healt h care : 

"... i n orde r t o ensure , o n a  basi s o f equalit y o f 
m e n an d w o m e n , a c c e s s t o healt h car e s e r v i c e s , 
including thos e relate d t o famil y planning. " 

Article 14(2)(b ) similarl y require s tha t wome n particularl y i n 
rural areas : 

"... hav e acces s t o adequat e healt h car e facilities , 
including information , counsellin g an d s e r v i c e s i n 
family planning. " 

The Strategie s provid e th e detai l i n paragrap h 15 5 that : 

"Appropriate healt h f a c i l i t i e s shoul d b e p l a n n e d , 
d e s i g n e d , c o n s t r u c t e d an d equippe d t o b e readil y 
accessible an d a c c e p t a b l e . S e r v i c e s shoul d b e i n 
harmony wit h th e timin g an d pattern s o f women' s work , 
as wel l a s o f w o m e n ' s need s an d famil y p l a n n i n g 
services shoul d b e withi n eas y reac h o f al l wome n 
.... Considerin g th e u n a c c e p t a b l y hig h level s o f 
maternal mortalit y i n man y developin g countries , th e 
reduction o f materna l mortalit y fro m no w t o th e yea r 
2000 t o a  m i n i m u m r e d u c i b l e leve l shoul d b e a  ke y 
target for Governments and non-governmental organization s 
including professiona l organizations. " 

Examples o f practice s tha t inhibi t equa l acces s t o famil y 
planning service s includ e permittin g husband s bu t no t wive s t o 
obtain contraceptiv e agent s o r device s withou t spousa l consent , 
p e r m i t t i n g unmarrie d me n bu t no t unmarrie d wome n t o obtai n 
c o n t r a c e p t i v e s e r v i c e s , c o n d i t i o n i n g th e a v a i l a b i l i t y o f 
sterilization o n th e numbe r o f caesaria n sectio n deliverie s a 
woman ha s e x p e r i e n c e d an d o n suc h rule s a s th e rul e o f 8 0 
(sometimes th e rul e o f 100 ) tha t make s femal e sterilizatio n 
available onl y whe n th e numbe r o f a  w o m a n ' s livin g childre n 
multiplied b y he r ag e exceed s 8 0 (o r 1 0 0 ) . 

These requirement s ar e discriminator y o n thei r fac e whe n 
they mak e distinction s o n th e basi s o f se x tha t impai r women' s 
rights t o equa l acces s t o famil y plannin g services . I t ha s bee n 
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seen that Article 1 of the Women's Convention define s discriminatio n 
as 

"... an y distinction , exclusio n o r restrictio n mad e 
on th e basi s o f se x whic h ha s th e effec t o r purpos e 
of impairin g o r nullifyin g th e recognition , enjoymen t 
or exercis e b y women , irrespectiv e o f thei r marita l 
status .. . o f huma n right s an d fundamenta l freedom s 
. .. " [emphasi s a d d e d ) . 

It migh t b e argue d tha t thes e provision s woul d b e satisife d b y 
denial o f acces s t o contraceptiv e mean s t o bot h marrie d an d 
unmarried me n an d women . Thi s polic y ma y appea r nondiscriminator y 
on it s face , bu t i t woul d i n fac t discriminat e agains t wome n 
b e c a u s e i t woul d imperi l thei r healt h mor e tha n tha t o f men . 
Its genera l denia l o f basi c huma n right s recognize d i n genera l 
international convention s an d i n nationa l constitution s o f ver y 
many Commonwealt h Membe r State s woul d b e mor e easil y evade d b y 
men, an d i n an y even t woul d leav e thei r genera l healt h relativel y 
unaffected. 

Conditioning femal e sterilizatio n o n th e numbe r o f prio r 
caesarian deliverie s a  woma n ha s ha d make s w o m e n ' s autonom y 
dependent upo n surgica l histor y i n a  manne r no t applicabl e t o 
men, whos e entitlemen t t o v a s e c t o m y i s no t mad e legall y o r 
o t h e r w i s e d e p e n d e n t upo n th e r e p r o d u c t i v e histor y o f thei r 
wives o r o f othe r mother s o f thei r children . Underlyin g th e 
c o n d i t i o n i n som e case s i s a  lega l dut y t o satisf y a  healt h 
reason fo r th e procedure . I n Ghan a onl y medica l reason s justif y 
sterilization, an d i n Malaysi a medica l o r socioeconomi c reason s 
are needed . (Se e J.A . Ross , S . Hon g an d D.H . Huber , Voluntar y 
S t e r i l i z a t i o n : A n I n t e r n a t i o n a l Factboo k (1985 ) a t p.  19 ) . 
So-called rule s o f 80  o r 100  ar e mor e p a t e r n a l i s t i c , bein g 
based o n th e vie w that , unles s a  woma n ha s a  numbe r o f children , 
she wil l b e mor e distresse d if , afte r sterilization , sh e suffer s 
loss o f a  child . Whil e th e intentio n ma y b e benig n particularl y 
in area s wit h hig h rate s o f chil d mortality , i t respond s t o a 
crude s t e r e o t y p e tha t wome n mus t b e protecte d agains t th e 
consequences o f thei r ow n c o n s i d e r e d c h o i c e s . T o l e r a n c e o f 
this stereotyp e may violat e Article 5(a ) of the Women's Convention , 
which condemn s practice s base d o n stereotype d role s fo r me n an d 
women. 

Another offensivel y stereotypica l provision , with seriousl y 
adverse implication s fo r women' s reproductiv e health , i s tha t 
p e r m i t t i n g f e m a l e marriag e a t a n age , usuall y o f tw o years , 
lower than that permitted fo r males. Thi s may reflect physiologica l 
d i f f e r e n c e s i n tha t female s matur e t o reproductiv e capacit y 
earlier tha n males . I t als o indicates , however , tha t wome n d o 
not requir e th e additiona l tim e tha t me n receiv e fo r trainin g 
to ear n a  livelihoo d o u t s i d e th e hom e an d t o p r e p a r e fo r 
parenthood. Thi s reinforce s a  visio n o f a n inferior , dependen t 
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and servile.rol e fo r women . Further , adolescen t pregnanc y an d 
childbirth pos e increase d ris k o f deat h an d poo r healt h wit h 
the prospec t o f bein g pregnan t frequently . Th e harmfu l effect s 
on mother s o f earl y pregnanc y an d clos e birt h spacin g hav e bee n 
noted abov e (se e Chpate r I , B ) . Th e cos t o f il l healt h an d o f 
limited opportunitie s to women's "ful 1 development and advancement " 
(Women's Convention , Articl e 3 ) i s self-evident . 

L i m i t e d educationa l o p p o r t u n i t i e s fo r wome n ar e als o 
recognized b y th e Women' s Conventio n t o affec t reproductiv e an d 
infant an d chil d health . Lowe r literac y rate s i n wome n impai r 
their abilit y t o lear n throug h reading , an d therefor e t o acquir e 
knowledge i n th e privac y o f thei r ow n home s a t time s o f thei r 
own c h o o s i n g , governe d perhap s b y demand s o f thei r y o u n g 
c h i l d r e n . Thei r dependenc y upo n attendin g schoo l i n thei r 
early o r mid-teenage year s i n orde r t o lear n t o rea d i s frustrate d 
where schoo l policie s exis t tha t expe l unmarrie d student s foun d 
to b e pregnant , an d wher e schoo l authoritie s d o no t expec t o r 
require marrie d student s t o attend . Experienc e i n Swazilan d ma y 
be generalize d tha t "schoolgirl s wh o ge t pregnan t a t schoo l no w 
get t o b e expelle d an d usuall y n o punishmen t i s give n t o th e 
schoolboy anymore " (V . Dlamini , "Wome n an d Th e La w an d Health " 
in R . T . Nhlapo , Wome n an d th e Law , Repor t o f Tw o Seminar s i n 
S w a z i l a n d , 1 9 8 3 , 6 6 a t p . 7 5 ) . A r t i c l e 1 0 o f th e Women' s 
Convention require s eliminatio n o f discriminatio n agains t wome n 
in th e fiel d o f education , an d i n paragrap h (f ) mandate s "Th e 
reduction o f femal e studen t drop-ou t rate s an d th e organizatio n 
of programmes fo r girls and women who have left school prematurely. " 
Paragraph (h ) o f Articl e 1 0 expressl y require s State s Partie s 
to ensure : 

"Access t o specifi c educationa l informatio n t o hel p 
to ensur e th e healt h an d w e l l - b e i n g o f f a m i l i e s , 
including informatio n an d advic e o n famil y planning. " 

This ma y b e take n t o refe r no t onl y t o negativ e famil y 
planning informatio n an d advice , bu t als o t o plannin g whe n t o 
have childre n i n orde r t o maximiz e th e potentia l fo r materna l 
and infan t surviva l an d goo d health . Basi c dat a educatio n 
authorities ma y us e t o fashion educationa l policie s ar e presente d 
in th e Strategies , whic h urg e government s t o "develo p policie s 
to encourag e dela y i n th e c o m m e n c e m e n t o f c h i l d - b e a r i n g " 
(para. 1 5 8 ) . Equa l m a r r i a g e age s fo r male s an d female s an d 
requirements fo r equa l schoo l attendanc e an d fo r appropriatenes s 
of th e schoo l syllabu s migh t see m t o b e minimu m condition s o f 
such policies . 

States Partie s t o th e Conventio n ar e oblige d t o submi t 
reports fo r consideratio n b y th e Committe e o n th e Eliminatio n 
of Discriminatio n Agains t Wome n "o n th e legislative , judicial , 
administrative o r othe r measure s whic h the y hav e adopte d t o 
give effec t t o th e provision s o f th e .. . Covenan t an d o n th e 
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progress mad e i n thi s respect " (Articl e 1 8 ) , A  repor t shal l b e 
submitted withi n th e firs t yea r afte r th e Stat e Part y become s 
bound b y th e Convention , an d thereafte r a t leas t ever y fou r 
years, an d furthe r upo n reques t o f th e Committee . Report s ar e 
expected t o identif y p r o g r e s s t o w a r d s a c h i e v e m e n t o f th e 
Convention's goals , but may als o indicat e factor s an d difficultie s 
affecting th e degre e o f fulfilmen t o f o b l i g a t i o n s th e Stat e 
Party ha s encountered . Th e Committee' s vie w i s that , i n orde r 
for wome n t o b e equa l t o me n i n la w an d i n fact , wome n mus t 
have c o n v e n i e n t acces s t o al l m e t h o d s o f famil y p l a n n i n g . 
Of th e Commonwealt h countrie s tha t wer e require d t o repor t b y 
May, 198 6 (se e Appendix , Chapte r I ) , only Canad a ha s submitte d 
a repor t tha t th e Committe e ha s addresse d (se e Governmen t o f 
Canada, Convention o n the Elimination of All Forms of Discriminatio n 
Against Wome n (CEDAW) : Referenc e Documen t (1985)) . Th e Committe e 
asked q u e s t i o n s o n famil y planning , pre-nata l an d post-nata l 
counselling an d expresse d concer n abou t th e lega l provisio n o f 
abortion s e r v i c e s p a r t i c u l a r l y i n th e cas e o f contraceptiv e 
failure (se e ibid , a t pp . 1 8 9 - 1 9 3 ) . 

A specia l c h a l l e n g e unde r nationa l anti-discriminatio n 
laws compatibl e wit h th e W o m e n ' s C o n v e n t i o n tha t centrall y 
affects reproductiv e healt h concern s safet y i n th e work-place . 
A numbe r o f occupationa l healt h an d safet y law s provid e tha t 
pregnant wome n i n job s presentin g congenita l ris k t o th e unbor n 
may b e require d t o wor k e l s e w h e r e , an d som e employer s ma y 
screen ou t wome n fro m position s believe d t o presen t teratogeni c 
and m u t a g e n i c r i s k s , o r d a n g e r s t o i n f a n t s w o r k e r s a r e 
breast-feeding. Evidenc e increasingl y show s me n als o t o b e a t 
risk fro m employmen t hazard s t o reproduction . Th e inspiratio n 
to protec t unbor n an d unconceive d childre n ofte n result s i n 
women bein g denie d employmen t o p p o r t u n i t i e s , p r o m o t i o n s an d 
employment i n bette r pai d work . Th e bes t approach , o f course , 
is t o mak e th e work-plac e saf e fo r bot h sexe s an d thei r futur e 
c h i l d r e n . I t appear s t h a t , i n orde r t o m a i n t a i n job s an d 
enhance e m p l o y m e n t p r o s p e c t s , som e wome n hav e u n d e r t a k e n 
voluntary s t e r i l i z a t i o n . A  jus t balanc e betwee n competin g 
interests o f employe d wome n an d unbor n c h i l d r e n ma y b e t o 
ensure that , whe n a  woma n i s denie d a n employmen t openin g du e 
to reproductio n risk , o r i s give n a  "protectiv e re-assignment" , 
she i s offere d a n alternativ e positio n wit h equivalen t status , 
pay an d prospect s (se e K . S w i n t o n , " R e g u l a t i n g R e p r o d u c t i v e 
Hazards i n th e Workplace : Balancin g Equalit y an d Health " (1983) , 
33 Univ . Toront o La w J . 4 5 ) . Ho w fairl y thi s balanc e operate s 
can b e monitore d unde r th e Women' s Convention , particularl y whe n 
the Committe e i s perceptiv e i n it s readin g an d questionin g o f 
States Parties ' reports . 

As a  C o n v e n t i o n governe d b y principle s o f internationa l 
treaty law , an d a s a n i n s t r u m e n t o f c o u n c i l s o f th e Unite d 
Nation's Organization , the Women's Conventio n i s to be interprete d 
and applie d i n ligh t o f settle d principle s o f la w an d practice . 
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Many o f it s problem s ar e no t specifi c t o it s s u b j e c t - m a t t e r . 
Its purpos e fashion s a  numbe r o f it s problems , however , becaus e 
it i s designe d t o affec t quit e f u n d a m e n t a l an d deepl y fel t 
values i n man y j u r i s d i c t i o n s . W h e r e discriminatio n agains t 
women i s intuitiv e i n a  countr y and/o r rationalize d i n term s o f 
divine revelatio n o r o f custo m basi c t o surviva l o f a n histori c 
and treasure d culture , effect s o f th e Conventio n ar e likel y a t 
b e s t t o b e p o s t p o n e d . I n orde r t o a c c o m m o d a t e nationa l 
peculiarities, internationa l treatie s ofte n invok e th e lega l 
feature o f p e r m i t t i n g r a t i f y i n g o r accedin g State s t o mak e 
explicit reservations . Tha t is , the y ma y agre e t o b e boun d b y 
the genera l provision s an d purpos e o f a  Convention , bu t ad d th e 
reservation tha t thei r agreemen t exclude s a  particular obligatio n 
otherwise arisin g unde r th e Convention . 

Many Convention s expressl y permi t reservation s t o b e mad e 
when ne w membe r State s purpor t t o joi n them . Articl e 2 8 o f th e 
Women's Conventio n provide s tha t th e U.N . S e c r e t a r y - G e n e r a l 
shall receiv e an d circulat e reservation s mad e a t th e tim e o f 
ratification o r accession , and , compatibl y wit h th e genera l la w 
of treaties , sub-sectio n 2  o f th e Articl e provide s that : 

"A r e s e r v a t i o n i n c o m p a t i b l e wit h th e o b j e c t an d 
p u r p o s e o f th e p r e s e n t C o n v e n t i o n shal l no t b e 
permitted." 

One Stat e Part y ma y mak e a  reservatio n t o whic h anothe r objects , 
thereby riasin g difficul t issue s t o b e legall y resolve d accordin g 
to p r i n c i p l e s o f bot h settle d an d evolvin g jurispurdence . A 
d i f f i c u l t y i n o p e r a t i o n o f th e W o m e n ' s C o n v e n t i o n lie s i n 
determining whethe r a  reservatio n tha t exclude s a  Stat e Party' s 
obligation t o appl y th e Conventio n i n th e are a o f famil y la w 
or, for instance, reproductive health, is compatible or incompatibl e 
with th e C o n v e n t i o n . I n th e a b s e n c e o f a n a u t h o r i t a t i v e 
judicial rulin g o r recognize d custom , n o reliabl e answe r ca n b e 
given i n th e abstract . Evolvin g practic e mus t b e prospectivel y 
monitored t o se e ho w a  State s Part y proposin g suc h a  reservatio n 
is regarde d an d treate d b y othe r State s Parties . Th e futur e 
operation of the Convention will i n due course define its elasticity. 

The Commonwealt h Secretariat' s c o m m i t m e n t t o th e t e r m s , 
machinery an d spiri t o f th e Women' s Conventio n i s evidence d i n 
its p r e p a r a t i o n o f a n a c c e s s i o n k i t . T h i s i s designe d t o 
assist Membe r State s whic h hav e no t alread y ratified , accede d 
to o r signe d th e Conventio n t o lear n it s p r o v i s i o n s , an d t o 
make thei r sovereig n lega l commitmen t t o th e Convention , an d 
thereby t o th e equa l right s o f wome n wit h me n i n thei r ow n 
p o p u l a t i o n s . F u r t h e r , th e ki t wil l serv e a s a n educationa l 
instrument throug h whic h intereste d group s i n C o m m o n w e a l t h 
countries ma y lear n o f th e Convention' s goal s an d procedures . 
Written i n non-lega l language , th e ki t offer s a n introductio n 
to th e W o m e n ' s Convention' s procedure s b y whic h Commonwealt h 
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Member State s ma y mak e an d sho w thei r dedicatio n t o women' s 
w e l f a r e , an d thereb y t o welfar e o f childre n an d familie s 
dependent o n women . 
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