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I. Introduction

In an attempt to ensure that legal provisions keep pace with medical
advances in the field of prevention of unwanted pregnancies, the Fourth
Commonwealth Medical Confereunce (1974) requested the Commonwealth Secretariat
to collect information on laws on abortion. The Commonwealth Secretariat
circulated a questionnaire to the Member countries of the Commonwealth, and
to Associated States and dependencies, to identify theilr laws and intentions
concerning medical termination of pregnancy. The resulting 1977 Survey,
published by the Commonwealth Secretariat as a study in Three Studies of
Abortion Laws in the Commonwealth analysed the state of the law, as well as
evaluations of it and proposals for change in Commonwealth jurisdictions.

The 1977 Survey was presented in that year to Commonwealth Law
Ministers' Meeting in Canada and to the Fifth Commonwealth Health Ministers'
Meeting in New Zealand. The latter "commended the Secretariat for providing
comprehensive background information for governments, and thought that the
data should be kept updated on a permanent basis.”

The Commonwealth Secretariat has responded to that request by com-~
missioning periodic revisions. Initially a two-year revision was published
in the International Digest of Health Legislation, World Health Organisation
(W.H.0.) and was reprinted in a monograph by W.H.0. The 1979 Report was
based on information that was available as of 1 May 1978. The 1979 Report
was distributed to all Commonwealth Ministers of Justice and Health.

This 1982 Report represents the second revision. The Secretariat has
again circulated a questionnaire based on information contained in the 1979
Report to Member Jurisdictions to determine the changes that have occurred in
the five-year interval since the circulation of the questionnaire for the
1977 Report. This present Report presents the information that was made
avallable and analyses the position as at 1 November 1982 as advised to the
Secretariat. The Report is designed to be read as a separate, and self-
sufficient document, it does not need to be read in conjunction with previous
Reports.

The first 1977 Report was intensively considered by Commonwealth govern-
ments Health and Legal representatives at the Medical-Legal Workshops held in
Barbados and Malawl and organised by the Medical and Legal Divisions of the
Commonwealth Secretariat in 1979. The conclusions of those meetings, con-
tained in Appendix A and B, were presented to the Sixth Commonwealth Health
Ministers Meeting in Arusha, Tanzania in November 1980. The conclusions on
Medical-Legal Issues were:

MEDICAL~LEGAL ISSUES

General (a) The Meeting generally endorsed the recommendations con-
tained in the reports of the two medical-legal workshops held
in 1979 in Barbados and Malawi. Particular endorsement was
given to the following recommendations concerning abortion law
and practice.

National (b) Countries should provide for a jurisdiction to have at
least a "developed” law, either by legislation or through an
authoritative executive statement of the scope of lawful abor-
tion under existing law.



(c¢) Laws relating to approved contraceptive measures should
be clearly exempted from the scope of laws relating to abor-
tion.

(d) Lawful abortion should include, at the minimum preser-
vation of life and physical and mental health, as determined
necessary in good faith by a doctor.

(e) Abortion services should be rendered by adequately
qualified personnel.

(f) Consideration should be given to accommodating abortion
primarily in laws focusing not upon crime and punishment but
upon health and welfare.

(g) Continuing dialogue should be maintained between doc-
tors and lawyers on legislation and medical practice, and on
the impact of medical technology upon the relevance and
application of laws.

Regional (h) Regional groups and thelr secretariats should, within
the 1limits of their resources, support the above activities,
taking initiatives as and when appropriate.

Commonwealth (i) The Secretariat should encourage discussion of issues

Secretariat relating to the medical termination of pregnancy at meetings
of Health Ministers and of Law Ministers of the
Commonwealth.

(j) The Secretariat should continue to disseminate infor-
mation on the legal and medical aspects of the medical ter-
mination of pregnancy, and to support efforts to establish a
medical-legal dialogue on the subject.

(k) The Secretariat should, where possible, provide tech-
nical assistance to Commonwealth governments requesting help
with the development of their laws on the medical ter-
mination of pregnancy.

(1) The Secretariat should, within the limits of its
resources, provide support in this programme area, taking
the initiative as and when appropriate.

Those recommendations, requiring implementation at the national level
are discussed in Sections III and IV of this Report. Section IIT outlines
those countries that have at least "developed” their law (recommendation b)
or in some cases advanced it since 1978. Table II of this Report outlines
the extent to which Commonwealth governments enable medical termination of
pregnancy to perserve the life and physical and mental health of the woman
(recommendation d). Section IV discussed the extent to which Commonwealth
govermments have exempted contraceptives from the scope of laws relating to
abortion (recommendation ¢). Section IV analyses how Commonwealth govern-
ments have interpreted their laws to enable the use of the newer medical
technologies such as menstrual therapies to the benefit of womens' health
(recommendation g). Of particular interest is the response of the Sri
Lanka Ministry of Justice in recognising the legitimacy of menstrual thera-
pies before pregnancy can be diagnosed:
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"It appears that Menstrual Therapies can be performed in Sri
Lanka without violating abortion law where a woman is not pro-
ven to be with child.”

Section IV discusses what Commonwalth governments have done to enable
the delivery of abortion services by “"adequately qualified personnel” either
by court interpretation or statute (recommendation e). Finally the extent to
which governments have accommodated "abortion primarily in laws focusing not
upon crime and punishment but upon health and welfare” is discussed in
Section IV. Many Mamber countries, especially through their respective
Commissions on the Status of Women, recognise that women as well as men have
right to health care treatment outside the context of crime and punishment.
Of particular interest is the following recommendation of the Report of the
National Commission of the STatus of Women in Barbados:

"The service should permit abortion on the sole request of
women upto the twelfth week of pregnancy.”

Indeed, the Barbados Report stressed, as do other similar Commonwealth
Reports, that abortion should only be used as a second line of defense
agalnst the prevention of unwanted pregnancy behind the more desirable and
cost effective first line of defense of contraceptiion and sex education.

With respect to recommendation h, requiring regional implementation,
analyses of laws along a regional basis have been prepared. Such work,
"Menstrual Therapies in Commonwealth Asian Penal Law"” International Journal
of Gynaecology and Obstetrics, 20: 273-278 (1982) was thought significant
where there was regional differentiation in the law, notably Commonwealth
Asia. Further regional study "Abortion Laws in African Commonwealth
Countries” Journal of African Law 25: (1982) was thought fruitful where
governments take particular interest in regional Commonwealth practice.

Finally, with respect to recommendation i-1, requesting implementation
by the Commonwealth Secretariat, this Report is being presented to the 1983
Commonwealth Ministers of Justice Meeting held in Colombo, Sri Lanka, in
Ottawa, Canada, October, 1983 and any Ministerial Meeting for Women and
Development. The Secretariat continues to disseminate information on
medical-legal aspects of abortion through the Commonwealth Law Bulletin and
through a newly-initiated series, Commonwealth Developments in Health Law
(See Issue I, July 1981). The Secretariat has supported efforts to establish
medical-legal dialogues on this subject based on the Barbados and Malawi
models at the Regional meetings of the Health Ministers. Finally with
respect to recommendations k and 1, the Secreariat, under the auspices of the
Commonwealth Fund for Technical Assistance 1s able to provide technical
assistance to developing Commonwealth countries requesting help on health-
related, as on other matters.




II. The Legal Background: Its Implications

This section presents the legal background for the report. It is based
in part on the 1977 Survey, its 1979 update, the Reports prepared for the
Barbados and Malawl meetings as well as regional analyses of Commonwealth
abortion law. The present Report intends to be readable as a self-contained
study. Some references to earlier Surveys will be made where necessary to
confirm or refute their observations in light of the subsequent experience,
and where necessary to show new perspectives and the direction of new
approaches.

The legal background of Commonwealth Abortion law has implications which
previously have been undervalued. For example, those countries that maintain
their Common or Customary law with respect to this issue prohibit abortion
after quickening. Some countries with basic laws, irrespective of how they
have developed or advanced them, do not prohibit procedures by one acting on
a woman or a woman acting on herself until she can be proven to be "with
child”. The legal history of Commonwealth criminal law has implications for
abortion, prohibiting it only after certain gestational stages have been pro-
ven (see Table I) and/or permitting it by specified indications (see Table
I7). Those Commonwealth countries permitting procedures soon after a missed
period are often more accommodating of post conceptive self administered
methods than those law permitting abortion by specified indications.

A. Evolution of Commonwealth Abortion Law

i. Generallz

Commonwealth abortion laws have been divided into Common/Customary law,
basic law, developed law and advanced law. Common law prohibits abortion only
after pregnancy reaches the stage of quickening which is normally taken to
occur at about 12 or 14 weeks since the last menstrual period. After
quickening, the historic English Common law punished abortion as a mis-
demeanour. Basic law punishes abortion by statute modelled either on the
English Offences Against the Person Act, 1861 or on the Indian Penal Code
1860. These two models differ in significant ways. Perhaps the most impor-
tant of which is that the Indian Penal Code punishes a woman acting on her-
self or one acting on a woman only after she can be proven to have been 'with
child' which 1is now normally taken to have occurred at about 6 or 8 weeks of
pregnancy. The English Offences Against the Person Act, 1861 punishes anyone
with intent to abort but punishes the woman acting on herself, only after she
can be proven to be 'with child'. Some countries that have adopted this
exact model, others have altered it to punish both the person acting on the
woman and the woman acting on herself irrespective of whether she is 'with
child’'.

Developed law recognises either implicit exceptions by case law or
explicit exceptions by statute to the basic law prohibitions, in favour of
procedures undertaken with the intention of saving the woman's* life or phy-
sical or mental health. Advanced laws positively provide for abortions to be
done, by presenting terms under which abortion services may be made lawfully
available. Although they are not necessarily more accommodating than
developed laws, they set the legal scene for conscientious and secure

*  Woman refers throughtout this Report to any female capable of conception,

including adolescent women.



performance of medical termination of pregnancy by defining the conditions,
locations and, for instance, qualifications for those performing legal abor-
tions.

The evolution has been generally from gestation oriented laws
(Common/Customary law) to crime oriented laws (Basic), through laws
recognising life and health preserving exceptions to criminal liability
(Developed), to health-oriented laws (Advanced) which positively state the
circumstances and conditions in which pregnancy may be lawfully terminated.
The use of law in health-oriented jurisdictions to direct public resources
to family welfare, and to encourage individuals to take their own preventive
and protective initiatives in health care, has promoted a vision of law in
family health incompatible with crime and punistment. The growth of health
and welfare laws has shown signs of refocusing perspectives on abortion. The
practice is acquiring a lower profile in the health care setting of several
jurisdictions. It is coming to be treated in much the same manner as other
comparable medical procedures and as it was at Common law.

ii. Common/Customary Law

Common law punishes abortion as a lesser offence, a misdemeanour, but
only after quickening. This misdemeanour was capable of commission by a
pregnant woman upon herself, and by other persons on her, but in neither case
was there liability if pregnancy was not proven to have proceeded to
quickening. Quickening is normally taken to occur about about 12-14 weeks of
pregnancy. The Common law position still prevails in Sierra Leone. There is
an absence of local legislation on abortion in Sierra Leone. As a result
Table II explains that both Common law and the English Offences Against the
Person Act, 1861 are applied. It is unclear whether the application of the
1861 Act supercedes the Common law altogether. For example it is unclear
whether procedures before quickening which were permissible at Common law are
legal in Sierra Leone. It appears that in countrles influenced by the
historic English Common law standard, procedures performed before quickening
are legal unless carried out in violation of other laws on, for instance, the
unqualified practice of medicine. Common law offences may be neutralized by
Common law defences to liability, notably the defence of necessity recognised
in R. v. Bourne (see II A. iv. below).

The Common law position was changed in England as earlier as 1803 where
prequickening care by another person was punishable albeit with a lesser
punishment than post quickening abortion. An 1837 act abandoned the distinc-
tion between a woman quick and not quick with child and indeed eliminated the
requirement that the woman be pregnant at all, punishing anyone who acted
with the intention of procurring a miscarriage. This historically important
quickening distinction was not, however, totally abandoned. The 1837 Act and
its subsequent amendment in 1861 continued to punish a woman acting upon her-
self only when it could be proved beyond reasonable doubt that she was "with
child”, thereby leaving those methods a woman could employ on herself before
she could be proven "with child” unpunishable. This is the situation in
England today and in many Commonwealth jursidictions which adopted the 1861
law. Others, however, have changed it making a woman acting on herself,
irrespective of whether she is "with child"”, criminally liable (see Table I).

As the law evolved during the 19th century the "quickening” stage found
at English Common law became a "with child” stage found in subsequent English
statutory law or at Scottish Common law. It is hard to know when the
quickening standard became the 'with child' or pregnant standard as it is



known at Scottish Common law. The first reported case, H.M. Advocate v.
Anderson (1927) held that it must be shown that the woman was pregnant for a
charge of abortion or attempted abortion to lie. The Scottish Common law
position traditionally enabled greater availability of pre-pregnancy care in
Scotland than in England prior to the passage of the British Abortion Act
1967. The British Abortion Act 1967 does not supersede Scottish Common law
but rather supplements it. So those acting before a woman is proved pregnant
are nct liable for abortion at Scottish Common law. Thereafter they must:
comply with the British Abortion Act 1967. This Scottish Common law position
was codified in the Indian Penal Code and exists today in India and countries
who have adopted the Indian Penal Code (see II A iii below).

Customary law found in many parts of the Commonwealth is similar in many
ways in its evolution to Common law. It 1is the law that is derived from
custom in much the same way Common law is derived from the communal practice
and attitude. Information on customary or tribal abortion law is sparse but
developing. The sparseness is due in part to the general lack of integration
of customary law into the colonial law systems. It is only now that
countries are beginning to realize its importance particularly in areas con-
cerning the family. As a result countries are moving through, for example,
Native Custom Recognition Acts to accommodate customary practices and beliefs.

Since the Native Customs (Recognition) Act, 1963, came into force in
Papua New Guinea in 1964 for instance, custom may be invoked in Common law
courts of criminal jurisdiction to ascertain the existence of a state of
mind, to decide the reasonableness of behaviour and the reasonableness of an
excuse. Custom pertaining to pregnancy, contraception and treatment of an
unborn may accordingly be invoked upon a charge of abortion with exonerating
effect. Similarly, although areas of immunity from observance of the general
law will not be recognised, customary belief held in good faith may be found
a justification in an individual case for not proceeding with criminal case.

In 1978 the Law Reform Commission of Papua New Guinea addressed more
general issues of accommodating customary law in a general way, but it
advanced a perception especially pertinent to Commonwealth States whereby
customary law 1s or has been relevant. The perception has distinctive force
regarding legal prohibition of abortion, since this often derives much of its
validity from religious sentiment and doctrine, and both are invoked to
resist liberal reform of such laws. The Law Reform Commission observed,
however, that:

"To punish one people by applying standards and world views of
another people is inherently wrong and is fundamentally
unjust. We believe no independent and self-respecting nation
can tolerate this. A criminal justice system which punished
people for things they do not consider to be wrong cannot be
effective, respected, and supported.”

This is an observation of profound philosophical, jurisprudential and
political significance. When applied locally it may entitle individuals to
manage their fertility, perhaps by recourse among other means to safe ter-
mination of pregnancy, in a manner compatible with their culture and ethical
standards. In Papua New Guinea, for instance, Heather McRae has noted
that abortion is practiced in most societies, and that among the Kuman
people, for instance, it is not regarded as wrong. In Sanguina Wauta v. The
State (1978), Prentice C.J. considered that exoneration by custom should
apply only to nationwide as opposed to local custom. McRae has argued that
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the constitution requires respect for local custom and character. Further
problems, although not insurmountable, arise with respect to the application
of a customary standard. Questions have arisen as to whether it is the
doctor's or woman's custom that is relevant custom, but given that it is the
woman's well being that is considered it would seem that the woman's custom
is only relevant here. Similarly once it is accepted that the abortion 1is
indicated because of the woman's customary belief, it does not matter where
the abortion i1s performed in an urban hospital or a rural clinic. Perhaps
the most difficult is the determination of the criteria by which customary
belief is established. For example, are the introduced religious beliefs
that have modified customary belief separate or inextricably linked? Such
respect for individual and group autonomy is related to developments on the
international plane of human rights, which include rights to group par-
ticipation and to adherence to indigenous cultures and values.

In another part of the Commonwealth, Professor Poulter and his
colleagues from the National University of Lesotho found from the Report of
the Commission on the Laws and Customs of the Basutos that there was no law
or punishment with regard to abortion. Professor Poulter explains that abor-
tion however was practiced. He cites an 1936 anthropological study of the
Basutos by H. Ashton explaining that they knew of and used abortiacients.

H. Ashton concluded in his study of customary law and indigenous courts, that
abortion was a matter which was dealt with by the family rather than the
courts.

The Basutos approach to abortion although removed in time and place was
similar to that of T.B. Macaulay (Lord Macaulay). While Lord Macaulay
drafted the Indian Penal Code in 1837, he wrote that abortion is a family
matter and as a result should not be left to criminal law prosecutors who did
not have the sensitivities needed for such family affairs. He recommended
that it go unpunished, (see II A iii below).

Another approach that has been taken in customary law but not incorporated
into modern statutes is allowing for abortion along lines thought permissible
in traditional customs, a traditional custom indication. Professor K. Ndeti,
a sociologist at the University of Nairobil explained from his observations of
six East African tribes that:

“"No woman is allowed to have children until proper arrangements
have been made with regard to the conditions of marriage, ini-
tiation rites, responsibilities, duties and parental obligation.”

Women not respecting these rules face severe social sanctions, but abortion
was used in these tribes to relieve unnatural circumstances, such as when
pregnancy resulted from taboo relationship or could result is a social or
psychological crisis for an individual, family or community.

Common/customary law still prevails in Lesotho and Swaziland. It is
however unclear what that law permits with regard to abortion. 1Tt might go
unpunished as it did under the Basutos. It might also be influenced by Roman
Dutch common law. It might also be analogous to the historic English common
law standard not punishing abortion until quickening.

iii. Basic Law

Section 58 of the English Offences Against The Person Act 1961 states
that:
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"Every woman, being with child, who, with intent to procure
her own miscarriage, shall unlawfully administer to herself
any poison or other noxious thing, or shall unlawfully use any
instrument or other means whatsoever with the like intent and
whosoever, with intent to procure the miscarriage of any woman
whether she be or be not with child, shall unlawfully admi-
nister to her or cause to be taken by her any poison or other
noxious thing, or shall unlawfully use any instrument or other
means whatsoever with the like intent, shall be guilty of a
felony.”

Section 59 provides that:

"Whosoever shall unlawfully supply or procure any poison or
other noxious thing, or any instrument or thing whatsoever,
knowing that the same is intended to be unlawfully used or
employed with intent to procure the miscarriage of any woman,
whether she be or be not with child, shall be guilty of a
misdemeanour.”

Section 58 establishes criminal liability for a woman procuring her own
miscarriage only when it can be proven beyond a reasonable doubt she is "with
child”. Section 59 establishes criminal 1iability for supplying or procuring
with intent to procure a miscarriage irrespective of whether the woman is
'with child'. These prohibitory provisions provide one of the basic models of
Commonwealth abortion law. Many jurisdictions express the language of these
sections almost verbatim as their own law. Some jurisdictions, for example,
Tonga and Guyana vary from this model by making the woman criminally liable
irrespective of pregnancy. These countries however, are in the minority with
respect to this issue in the Commonwealth (See Table I). Still other
countries for example Papua New Guinea and Cyprus have sections that are
entitled 'a woman with child', and then the text continues by saying 'a woman
whether or not with child'. These sections have been interpreted in Table I
as though the text and not the title is controlling.

An alternative model of Basic law exists, however, in the Indian Penal
Code 1860. The Indian Penal Code 1860 is the basic criminal law not only in
modern Indian jurisdictions, but also in Bangladesh, Brunei, Sri Lanka,
Malaysia, Singapore and in non—Commonwealth Pakistan. Outside Asia this pro-
vision exists in the Penal Code of Northern Nigeria and variations of it
exist in Commonwealth Malta and Mauritius and in non-Commonwealth Egypt,
Kuwait and Sudan. This model differs from the English model in a material
particular. The 1861 Act is concerned with "intent to procure the
miscarriage of any woman whether she be or be not with child."” The Indian
Penal Code provides, however, that "whoever voluntarily causes a woman with
child to miscarry shall ... be punished ..."” (emphasis added). ‘

An explanation to this section states that "a woman who causes herself
to miscarry is within the meaning of this section”™. Reading this explanation
together with the section would require an interpretation that the woman
acting on herself must be "with child” to be criminally liable. Such a
reading would be consistent with section 312 of the 1837 draft which reads:
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"Every woman who, being with child, voluntarily causes herself
to miscarry, and every person who voluntarily causes a woman
with child to miscarry, shall, if such miscarriage be not
caused in good faith for the purpose of saving the life of the
woman, be punished.”

The Indian Penal Code 1860 formula, presents prosecutors with the additional
burden of proving beyond reasonable doubt pregnancy of the woman acted upon
or acting on herself, as an Important element of the wrongful act consti-
tuting the crime. The distinction is of more significant modern effect,
however, 1in placing post-coital contraception, self administered suppositories
and menstrual therapies outside the reach of the abortion prohibition (see IV
A and B below).

The 1860 Code was primarily drafted in 1837 by Lord Macaulay the
Chairman of the Indian Law Commission. Apart from minor rewording and the
addition of an Explanation to the abortion provision, the 1860 Code did not
change the substance of the Macaulay abortion law. Lord Macaulay drafted the
1837 Penal Code with a view toward making the administration of Indian crimi-
nal law efficient and rational. He saw a limited role for criminal law,
being all too aware of early nineteenth century abuses and arbitrary nature
of criminal law enforcement. Lord Macaulay did not believe in legislating
private virtue. He thought that the control of private morality should be
left to other instrumentalities. He thought that coercive sanctions of
punistment should be applied not to what people do to themselves but
restricted to preventing people from doing positive harm to other people.

In the notes to the 1837 Draft Code, Lord Macaulay points out that the
existence of an abortion law could be used by extortionists to make false
charges of abortion. He seriously suggests that the Governor General not
invoke it without the greatest of care because:

"With respect to the law on the subject of abortion, we think
it necessary to say only that we entertaln strong apprehen-
sions that this, or any other law on that subject may, in this
country, be abused to the vilest purposes. The charge of
abortion i1s one which, even where it is not substantiated,
often leaves a stain on the honor of families. The power of
bringing a false accusation of this description, is therefore,
a formidable engine in the hands of unprincipled men. This
part of the law will, unless great care be taken, produce few
convictions, but much misery and terror to respectable fami-
lies, and a large harvest of profit to the vilest posts of
society. We trust that it may be in our power in the code of
procedure to lay down rules which may prevent such an abuse.
Should we not be able to do so, we are inclined to think that
it would be our duty to advise his Lordship in Council rather
to suffer abortion, where the mother is party to the offence,
to remain unpunished, than to repress it by provisions which
would occasion more suffering to the innocent than to the
guilty.”

One may conclude, therefore, that the Indian Penal Code abortion provision is
designed to apply only in the clearest of cases. It applies to women acting
upon themselves only when clearly "with child". Tt applies to others only
when women are demonstrably pregnant and where others terminate pregnancy
with express intent to commit the crime of abortion.

- 13 -



Despite the prohibitory tenor of the language used in particularly the
1861 English model of basic law, a feature of its expression is repeated use
of the qualification "unlawfully” to describe administration, supply or pro-
curement of poison and use of an instrument or other means of procuring
miscarriage. The implication that "lawful"” administration and use are
possible, received recognition probably initially by Lord Macaulay in his 1837
draft, but not repeated in the 1860 Code, by his exoneration of acts "done in
good faith for the purpose of saving the life of the woman.” In the 1909
Canadian case of Re McCready, Lamont, J. of the Saskatchewan Supreme Court
observed of a woman's abortion that "from the evidence before me I cannot say
that the operation ... might not have been necessary to preserve her life, in
which case it is not unlawful.” Positive expression in law that the
necessity to preserve the pregnant woman's life renders her abortion lawful
brings the law to a more developed level.

iv. Developed Law

Most significant recognition of the legality of abortion under basic law
came in the celebrated 1938 case of R. v. Bourne, that has since been cited
and approved in senior courts of the Commonwealth (see Table II). No record
appears, indeed, that the decision has ever been disapproved in a verdict.
The case shows the legality of abortion to preserve not just the woman's
life, but also her health, and in particular her mental health. Dr. Bourne
was ruled entitled to acquittal upon terminating the pregnancy of a woman on
the ground that if her pregnancy continued, she would become "a mental
wreck.”

Stating the meaning of the law in the Bourne case, Macnaghten, J.
referred to the Infant Life (Preservation) Act 1929. Unlawfully killing a
fetus in utero may be criminal abortion, and unlawfully killing a born person
may be homicide, but during the process of birth itself a child is neither a
fetus nor a born person, and the 1929 Act filled this legal gap by creating
the crime of child destruction. Section 1(1) of the Act renders killing a
child during its birth criminal,

"provided that no person shall be found guilty ... unless it
is proved that the act which caused the death of the child was
not done in good faith for the purpose only of preserving the
life of the mother.”

The Bourne case ruled this explicit 1929 proviso always to have
been implicit in section 58 of the 1861 Act, on the reasoning that if preser-
vation of the mother's 1life justifies sacrificing the child's 1life at the
moment of birth, it also justifies such sacrifice at any earlier stage in
pregnancy. The case went further, however, in ruling that earlier on a
pregnancy termination is lawful to preserve not only the fact of the mother's
life but also the quality of her 1life. The quality of life is described as
health, and includes both physical and mental aspects.

Expression of the law in a combination of statutes and judicial deci-
sions causes lawyers no difficulty, but the law must be understandable to
more than lawyers. For ease of understanding by physicians and others, the
law is best expressed in adequate statutes, and a developed abortion law is
therefore most usefully contained within the limits of a single enactment.
Relatively few Commonwealth abortion laws in fact offer this clarity.
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An approach to developing a basic law by legislation appears in Ghana,
whose basic law is expressed in sectlons 58 and 59 of the Criminal Code.
This is subject, however, to section 67(2), which provides that:

"Any act which is done, in good faith and without negligence,
for the purpose of medical or surgical treatment of a pregnant
woman is justifiable, although it causes or 1s Intended to
cause abortion or miscarriage or premature delivery, or the
death of the chiid.”

A comparable developed provision appears in the Penal Code of Kenya,
section 240 of which explains that:

"A person is not criminally responsible for performing in good
faith and with reasonable care and skill a surgical operation
upon any person for his benefit, or upon an unborn child for
the preservation of the mother's life, if the performance of
the operation is reasonable, having regard to the patient's
state at the time and to all the circumstances of the case.”

These provisions may be regarded as making explicit a necessity justification
for abortion such as the Bourne decision read into basic law. Its expression
elevates a basic abortion law to the level of developed law.

v. Advanced Law

Developed law prohibits abortion in general but gives express recogni-
tion to the necessity to preserve the woman's life or health. Advanced law
positively provides that abortion is lawful when sought by the woman and when
specified indications are satisfied. Such justifications for abortion are
not identically contained in advanced laws, but different Commonwealth
countries have selected their particular details from various indicatioms.
(See IT B iii below). Advanced laws often specify how abortion services may
be delivered to women seeking them who satisfy statutory indications. The
predominate provisions for legal Implementation are presented at Table III.

B. Requisite Conditions

i. Generally

Some Commonwealth abortion laws punish abortion only after certain
gestational developmental stages (see Table I). Others establish indications
for legal abortion (see Table II). The gestation approach, which finds its
roots in the English Common law which, as was seen in II A ii above, prohi-
bits abortion after quickening. The Common law position was codified thus
enabling acts until the woman could be proven to be 'with child'.

The other approach to evolved by force of statute within the English
criminal law and countries with that criminal law system. That approach, now
represented in the English Offences Against the Person Act, 1861 as developed
by the 1938 R. v. Bourne case permits abortion irrespective of gestational
limits only for certain specified indications, namely risk to life or to phy-
sical or mental health. Pre-quickening procedures were first prohibited by
an English 1837 statute most probably because of the difficulties the prose-
cution faced in proving pregnancy. Since criminal statutues have superseded
the gestational approach, the indication approach has come to prevail in
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English criminal law and of those countries following its legislation. An
indication approach need not completely eliminate the significance of gesta-
tional stages. Abortions in some countries with an indication approach are
legally more easily obtainable earlier than later in pregnancy. For example,
the Indian Medical Termination of Pregnancy Act, 1971 requires the approval
of two registered medical practitioners, where the procedure is to be carried
out between the 12th and 20th week of pregnancy, whereas only the opinion of
the physician who is to perform the procedure 1s required during the first 12
weeks.

ii. Gestational Stages

As was seen in I1 A ii above, Common law punishes abortion as a lesser
offence after quickening, normally coinciding with the end of the first tri-
mester of pregnancy. At English Common law post quickening abortion could be
justified by the application of the defence of necessity. This defence per-
mits lawful post quickening abortion where it 1s necessary to save the life
or physical or mental health of the woman. This unamended Common law may
still prevail in Sierra Leone, Lesotho and Swaziland. The Common law posi-
tion prevails in Scotland today, although after a woman 1s shown to be 'with
child', abortion in Scotland is governed by the British Abortion Act 1967.

The Common law position to a large extent was codified in the Indian
Penal Code, the criminal codes of Northern Nigeria and a variation of it,
for instance in the Penal Code of Malta (see II A i1 above). The Indian
Penal Code differs from the Common law, however, in that it punishes abortion
after quickening as a greater crime with a greater punishment. Accordingly,
those countries that set gestational stages tend to be those with a Common
law position or a codification of that position (see Table I). Those
countries that take a gestational approach permit procedures before
quickening or before a woman can be proven "with child”. The "with child”
standard now differs from the quickening standard although initially they
were about the same. Formerly, a woman could only be proven to be "with
child” at quickening. As techniques to prove pregnancy progressed, pregnancy
could be proved earlier on in gestation. Now pregnancy can be proven by
reasonably avallable methods at about 6 to 8 weeks since the last menstrual
period. The merits of the gestatlonal approach are that it encourages the
health care system to provide services as soon as possible after missed
menstural periods, and that it encourages women to seek care as soon as
possible after a missed menstrual period.

iii. Indications for Legal Abortion

Common/ customary law, basic law, developed law and advanced law all per-
mit abortion for atleast one of the following indications:

(a) Risk to 1life and grave and immediate risk to the health of the
woman (the strict necessity indication).

(b) Risk to the woman's physical or mental health from continuation of
pregnancy meaning risk beyond that normally associated with
pregnancy (the physical and mental health indications or sometimes
known as the therapeutic indication).

(c) Some degree of likely serious physical or mental impairment of a
child if born {(the foetal indication).
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(d) Pregnancy by rape, incest or other criminal intercourse (the juri-
dical indication).

(e) The effect of child birth upon the health and welfare of the woman's
existing children and family (the social, socio-medical or socio-
economic indication).

(f) Jeopardy to the social position of the woman or her family (the
family indication).

(g) Failure of routinely employed contraceptive means (the contracep-
tive indication).

(h) Pregnancy of an adolescent girl or a legal minor (the adolescent
indication).

(1) On request.

Table II contains information on legal indications for abortion as given in
the responses to the Commonwealth Secretariat questionnaire. Some of the
indications vary with respect to gestational stages. The family indication
found in the law of Cyprus, the contraceptive indication found in the law of
India and the adolescent indication found in the law of Hong Kong are not
tabulated in Table II. Suggestions for other indications include the
traditional or customary indication discussed at II A ii above.

Laws expressed in basic form such as those that prevail in Malawi, Sri
Lanka and Antigua recognize the strict necessity indication. It is unclear
whether such countries with basic law would apply the defence of necessity as
interpreted in R. v. Bourne (1938) to allow abortion to save the life or phy-
sical or mental health of the woman as their responses to the Commonwealth
Secretariat's questionnaire did not mention Bourne. Developed laws such as
those that prevail in Kenya, Northern Ireland and Jamaica apply Bourne to
recognize the therapeutic indication as well as the strict necessity indica-
tion. Advanced laws such as those in Zimbabwe, Singapore and Seychelles
recognize most or all of the indications (see Table IV).

iv. Provisions for the Performance of Abortion (In Law and Practice)

In former reports, Table III was called Provisions for Implementation (In
Law and Practice). It has now been renamed Provisions for the Performance of
Abortion (In Law and Practice) for a specific purpose which is to underscore
that it only deals with abortion procedures. It does not deal with any pro-
cedures done before the law considers the procedure to be an abortion. So
for example in India, the provisions for the performance of abortion would
not apply to post conceptive procedures done before .the woman is proven to be
'with child'. The same reasoning applies to Scotland where the Common law
still applies. As a result the British Abortion Act 1967 would not apply
until a woman is proven to be 'with child', the time at which the Scottish
common law considers a post conceptive procedure to be a legally prohibited
abortion. As a result, those procedures done before a woman is is proven
pregnant are contraception and are regulated by general medical practice sta-
tutes and not the abortion statute. This fact however is not reflected in
Table III because it only deals with those procedures that are considered by
law to be abortion. Where it deals with procedures not considered in law to be
abortion, it so states, for example Bangladesh.
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Table TII deals largely with the predominant provisions contained in
advanced laws. Some advanced laws do have additional provisions for perfcr-
mance of abortion and they are outlined below. Neither the predominant or
additional provisions are discussed at length here because they have been
dealt with extensively in former Reports.

Table 111 deals largely with the predominant provisions contained in
advanced laws. Some countries' responses to the Commonwealth Secretariat
questionnaire have suggested what the practice is in thelr country but this
is not required by their abortion law. Those countries that are not listed
in Table ITII are those countries whose laws do not have provisions for the
performance of abortion and as a result they have chosen not to explain what
the practice might suggest.

1. Specified Professionals

Laws may relate the required qualifications of professionals to the
demands of the tasks to be undertaken to ensure the safety of the procedures
undertaken and, for example, to ensure access (see Table III). Some laws,
for example, Singapore require specified qualifications in obstetrics and
gynaecology to do abortions up to the 16th week and further specified quali-
fications between 16 and 24 weeks. Other laws require abortions to be done
by a registered medical practitioner and some, for example, the United
Kingdom allow nurses to assist in the procedure under delegation of the doc-
tor (see IV C iv below). Still other countries by, for example, Ministerial
regulation allow allied health personnel to do very early procedures. For
example, Bangladesh allows appropriately trained allied health personnel such
as family welfare visitors to do early procedures.

2. Specified Institutions

Some laws do not state where abortions should be done but rather leave
it to the discretion of the Ministries of Health. Other laws require a
hospital or a liscensed institutions and allow for detailed regulations to
establish liscensing requirements. Other laws such as Seychelles require a
specified hospital. The purpose may be to ensure the availabiiity of
appropriate services for the stage of the pregnancy to be terminated, so
that earlier procedures could be conducted in local clinics, and later proce-
dures in more fully equipped central hospitals. This means of regulation
also may ensure public availability without prohibhitive cost and with public
accountability for services rendered.

3. Stage of Pregnancy

Commonwealth jursidictions vary with respect to specifying the stage of
pregnancy after which abortions may generally not be performed. Most are
silent on this issue and hence allow abortions to be done until wiability the
point at which common law prohibits any further procedures. Others state a
time bevond which abortion can't be performed except in the case of
emergency. For example, India says 20 weeks unless immediately necessary to
save the life of the pregnant woman. Medical procedures for safe termination
become more complex and may require higher levels of available equipment and
skill with longer gestation. Accordingly, different provisions may apply to
medical terminations of pregnancy at different periods of gestation. For
instance, early termination achievable by chemical means may not require
Institutional care, early medical means may be applied upon an out-patient
basis, and later terminations may be permitted only 1n adequately equipped
facilities and/or with attendance of specially qualified personnel.
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4. Approval Procedures

Approval procedures vary from the simplest of requiring the approval of
the health or allied health personnel performing the proceudre to requiring
the approval of an additional practitioner or even 2 to requiring the appro-
val of a committee. The propose of approval requirements found only in
advanced laws is principally to supply evidence of a practitioner's obser-
vance of legal indications, rather than to serve the woman's health needs.

5. Additional Provisions

Infrequently, advanced laws contain provisions upon matters related to
items appearing in 1 and 2 below. These may concern costs of abortion ser-
vices, aiming to prevent exploitation of desperate women and to assist the
equitable availability of services. A tabulation of such provisions
includes:

1. Cost provisions.

2. Comscientious objection provisions (in non-emergencies) for health
professionals.

3. Reporting requirements.

4. Spousal and parental consent provisions (although these are often
governed by general as opposed to specific laws).

5. Citizenship or residency qualifications for non-emergency services.
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I1I. The Present Ground: Legal Reform

A. Statutory Changes and Proposals

i. Generally

Since 1977 relatively few initiatives have been taken among Commonwealth
jurisdictions to enact new legislation. Belize, New Zealand and Seychelles
introduced new advanced laws; Hong Kong in 1981 introduced changes to its
pre existing advanced law. No less impact upon Commonwealth abortion
legislation has come from changes brought about in Commonwealth membership.
The laws of the newer Member States tend in general to conform to, and
thereby to confirm the philosophy of, pre—existing criminal law patterns.
The abortion laws of Vanuatu and Zimbabwe, however, present instructive
advanced laws. The Termination of Pregnancy Act of Zimbabwe, for instance
addresses grounds for abortion, creates an appeal procedure when official
pemission to terminate a pregnancy is denied, contains an emergency excep-
tion from regular authorisation and, for instance, regulates the fees
chargeable for abortion services.

The major developments in Commonwealth abortion management have arisen
through refinements, clarifications and limitations recognized in existing
laws, to create more systematic patterns of delivery of abortion services,
and of other associated health services. Some developments have concerned
the role of nurses and by inference comparable health professionals, others
have distinguished more clearly between abortion and post-coital contracep-
tion, and yet others have recognized that menstrual therapies requiring
emptying of the uterus may legitimately be available without observance of
legislated provisions applicable to abortion.

Acéordingly, while the field of abortion legislation cannot be seen
significantly to have changed since 1977, the definition of that field has
been drawn more sharply, and it has become more clearly differentiated from
such related fields as fertility control and woman's health care. Further,
within the abortion field, the infrastructure has become more fully
established and the role of doctors as inftiators but not sole executors of
abortion procedures has been judicially clarified.

The commentary which follows identifies a number of areas in which such
developments have occurred, considered first regarding particular issues and
their implications, and then in the wider context of action and perceptions
on the plane of public law and international agreements. Initially, however,
distinctive provisions of legislation of States which have been amended or
introduced to Commonwealth experience since 1977 will be addressed. This
exploration of laws relates to tables II and III below, which record the sta-
tus as of 1 November 1982 of abortion provisions in all Commonwealth juris-
dictions, derived from answers kindly provided in response to questionnaires
sent to all member states by the Legal Division of the Commonwealth
Secretariat. 1In addition, an extensive bibliography is presented, to reveal
the evolving depth of Commonwealth national, international and comparative
literature in this expanding area, and to offer ninistries and agencies in
Member States a convenient means of access to the literature in order to gain
more detailed and comparative information.
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ii. Specific Changes

At the end of April, 1981, the Republic of Seychelles enacted its
Termination of Pregnancy Act, 1981, which amended its formerly purely prohi-
bitive Penal Code in favour of permitting doctors in defined circumstances to
peform abortions. The Act presents an interesting model of legislation for
geographically compact, jurisdictions, since it concentrates legal abortion
services upon a single, specified hospital, namely Victoria Hospital, Mahe.
The Act permits a counsultant gynaecologist to perform an abortion at the
hospital, if three doctors from the opinion in good faith that continuance of
pregnancy would involve risk to the pregnant woman's life, or risk of injury
to her physical or mental health greater than if the pregnancy were ter-
minated. Alternatively, their opinion may be that there is substantial risk
that if the child were born alive, 1t would suffer from such physical or men-
tal abnormalities as to be seriously handicapped. The language of the Act
shows an origin in Britain's Abortion Act 1967, although the health indica-
tion in the 1981 Act is limited to the pregnant woman's physical and mental
health, and does not include the health of any existing children of her
family, as does the 1967 Act. The 1981 Seychelle Act imaginatively expands
upon the earlier Act, however, in permitting account to be taken of the
pregnant woman's actual or reasonably foreseeable environment to determine
not only risk to her health, but also risk of serious handicap to an abnormal
child. This displays admirable sensitivity to the relation between the
parental environment and a child's potential to experience relative normality
or handicap. The act further allows abortions to be done if the pregnancy is
a result of rape or incest.

The requirement of three medical opinions may appear demanding in prin-
ciple, especially since the three must consult any other doctor in Seychelles
who holds a specialist qualification in a field, such as psychiatry, relevant
to the health of the pregnant woman. 1In fact this may not necessarily be an
obstacle to prompt termination of a dangerous pregnancy, however, since the
three doctors who must form an opinion are the attending physician who propo-
ses the termination of pregnancy, the consultant gynaecologist who is to per-
form the termination, and the Director of Health Services in the Ministry of
Health. If the latter acts speedily and in reliance upon the skill,
experience and good faith of the two doctors with clinical and first-hand
knowledge of the patient, this approval procedure need not present delay
constituting harm to the pregnant woman, such as by postponing the procedure
until the second trimester.

The Act replaces the three physicans' opinions by the opinion of a judge
when on the balance of probabilities, the judge finds that the pregnancy is
the result of rape or incest. It is instructive that the finding should have
to be only on the balance of probabilities, since a criminal conviction for
these offences would be possible only upon the more demanding standard of
proof beyond reasonable doubt. It is evident, however, that the 1981 Act
pernits speedy formation of a judicial opinion upon medical and other evi-
dence, without completion of forensic investigations resulting in a criminal
charge. Medical opinions are also displaced upon judicial determination of
the pregnant woman's unfitness for motherhood, for instance on account of her
mental, retardation or deficiency.

Pregnancy may be terminated only before the end of the sixteenth week of

pregnancy, unless the Director of Health Services is of opinion that there
are exceptional grounds for later termination. Since the Director's opinion
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is required for earlier abortions, however, the opinion that the procedure is
justifiable in itself, and that it is justifiable after sixteen weeks of
pregnancy, may become merged into a single assessment. Pregnancy 1is deemed
to have started on the date determined by the Director in his sole opinion,
so that a complex biomedical and philosophical dilemma is obviated by an ad
hoc administrative ruling, based upon medical and circumstantial evidence.

The Minister of Health is obliged to make regulations under authority of
the 1981 Act for certified expression of the medical opinions required before
an abortion can be performed, and for presevation and disposal of these cer=-
tificates. Regulations must also provide for reports to the Director of
Health Services regarding abortions performed, and for limiting disclosure of
reports required to be submitted. The Act also contains a conscientious
objection clause, closely modelled upon the British 1967 provision, per-
mitting a person to object to participation in abortion procedures, if able
to discharge the burden of proving such objection in any legal proceedings
which may result. The general right of conscientious objection does not
apply, however, regarding treatment which is necessary to save the life, or
to prevent grave permanent injury to the physical or mental health of a
pregnant woman.

The Act's permission of abortions only in the Victoria Hospital and upon
three medical certificates has no exception for cases of emergency. 1If an
emergency were to arise, therefore, when certificates could not be acquired
and the Victoria Hospital was inaccessible for any reason, a life-saving or
health-preserving abortion might be medically indicated, but unavallable
under terms of the 1981 Act. The necessity doctrine recognized in the Bourne
case might well be available in such a case to provide exoneration for action
taken in good faith. This may appear from section 147 of the Penal Code,
which follows section 58 of the English Act of 1861 in prescribing the beha-
viour of "Any person who .... unlawfully administers™ a poison or other
noxious thing or uses force or other means with intent to procure miscarriage
(emphasis added). This implicit recognition of lawful abortion even outside
the terms of the 1981 Act is reinforced by the absence from the Act of the
provision found in Britian's 1967 Act, which 1in other regards was used as a
model, that "For the purposes of the law relating to abortion, anything done
with intent to procure the miscarriage of a woman 1Is unlawfully done unless
authorised by .... this Act."” (Sectlon 5(2)). The British Act gives statu-
tory recognition to the needs of necessity, when detailed requirements of the
Act cannot be observed.

The new advanced law of Belize was achieved through re-enactment of its
Criminal Code in 1980. The earlier law permitted abortion only to preserve a
pregnant woman's life. The new Criminal Code conforms to modern advanced
laws by adding to basic law the provisions that no offence is committed when
a doctor acts upon two medical opinions that continuation of pregnancy
involves risk either to the life of the pregnant woman or to her physical or
mental health, or that of any existing children of her family, greater than
i1f pregnancy were terminated. Termination is also permitted if the two opi-
nions find susbtantial risk that if the child were born, it would suffer from
such physical or mental abnormalities as to be seriously handicapped. After
28 weeks of gestation, however, pregnancy is terminable only to save the
mother's 1life, unless it be shown that the unborn child was not capable of
being born alive.
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These provisions appear to have been derived from Britain's Abortion Act
1967, as 1s the addition that, in determining risk of injury to health,
account may be taken of the pregnant woman's actual or reasonably foreseeable
environment. The Criminal Code of Belize also adopts the conscientious
objection provision of the 1967 Act, permitting refusal to participation in
abortion treatment by any person able to prove conscientious objection, but
with an exception where such treatment is necessary to save life or to pre-
vent grave permanent injury to a woman's physical or mental health. The law
of Belize includes no other provisions of Britain's 1967 Act.

Zimbabwe's Termination of Pregnancy Act, 1977 was based upon the Report
of the [Rhodesian] Commission of Inquiry into Termination of Pregnancy 1976,
and enacted against the background of Roman-Dutch Common law. It represents
in principle a standard type of advanced law, whose principal deviation from
the nom is its rejection of a mental health indication for abortion.
Section 3 provides that "No person may terminate a pregnancy otherwise than
in accordance with the provisions of this Act,”™ and section 4 permits such
termmination "where the continuation of the pregnancy so endangers the life of
the woman concerned or so constitutes a serious threat of permanent impair-
ment of her physical health that the termination of the pregnancy is
necessary to ensure her life or physical health, so as the case may be.”
This rejection of a psychiatric indication for abortion may be based upon
sceptical observations in the 1976 Report, but it raises the question whether
a woman's threat of suicide, reflecting that the balance of her mind and may
be disturbed, would furnish grounds of abortion due to danger to her life.
Other indications for abortion are such serious risk of physical or mental
defect in the child as would create permanent serious handicap, and reaso-
nable possibility of conception as a result of unlawful intercourse. The Act
interestingly defines "pregnancy” as "an intra-uterine pregnancy where the
foetus is alive"”, so that ectopic or tubal pregnancy can apparently be ter-
nminated without having to conform to the Act.

Subject to an emergency exception, procedures may be performed only by
doctors in desginated institutions with written permission of the superinten-
dent. Such permission is dependent upon two doctors, not involved in the
same professional partnership or practice, certifying appropriate danger to
the woman or danger of seriocus handicap in an abnormal child. Regarding the
iandication of unlawful intercourse, permission for abortion is dependent upon
a magistrate's certification of complaint, of appropriate interrogation of
the woman and others involved, and of a finding on a balance of probabilities
that unlawful intercourse resulted in the pregnancy. An alleged victim of
rape or incest must make an affidavit or other statement under oath to this
effect, explalining that the offence could be the cause of pregnancy.

An interesting provision of the Act is that, if an institution's
superintendent refuses permission, any person dissatisfied may appeal to the
Secretary for Health. Such person may include the woman, a member of ther
family and, for instance, her doctor. It will be interesting to monitor
whether in fact appeals are taken under this provision their degree of suc-
cess. No appeal appears possible, however, against the grant of a
superintendent's permission. A superintendent receiving medical opinions of
indications for abortion must submit them to the Secretary for Health, and
the Secretary may obtain any informatlon he seeks regarding an abortion,
whether or not the provisions of the Act have been observed, and whether or
not the information tends to incriminate the person required to provide it.
When there is an opinion that an offence has been committed, the Secretary
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for Health shall report to the Attoruey—-General. The Secretary must also
report a finding of professional misconduct to the Registrar of the Medical

Council.

The Act has an emergency exemption from prior certification require-
ments regarding abortion on grounds of the woman's life or health, when the
doctor must submit a report to the Secretary for Health within 48 hours of
performing the procedure. Further, it provides that, notwithstanding the
provisions of any law or agreement to the contrary, no doctor, nurse or other
emplovee of a designated institution shall be obliged to participate or
assist in an abortion. The wording is very broad, with no requirement that
objection be based on, for instance, conscience, no exception for immediate
life-threatening emergency, and no limit to the scope of "assistance.” It
may be questioned, however, whether this provision would protect refusal
based, for instance, upon grounds of endangered woman's race or religion.
The Act also governs fees for abortion services, and regulations made under
the Act prescribes the same fees as are normally charged for similar medical
and institutional services.

The law in force in Zimbabwe was guided by the earlier published Report
of 3 Commission of Inquiry. This same pattern of legislative development
occured in New Zealand, whose Report of the (McMullin) Royal Commission of
Inquiry on Contraception, Sterilisation and Abortion, published in March
1977, paved the way to the Contraception, Sterlisation and Abortion Act 1977
and related amendments to the basic Crimes Act 1961. The New Zealand
legislature did not enact the full recommendations of the Royal Commission in
1977, however and the departure from those initial proposals was part of a
vigorous public and professional debate in New Zealand on the issue of abor-
tion. Indeed, at one point the medical profession's non co—-operation with
the 1977 Act's complex system of authorising abortions was described as a
strike. The legislative outcome of further consideration of the 1977 Act was
amending legislation of 1978 to alter both the Contraception, Sterlisation,
and Abortion Act and the Crimes Act. This legislation introduced measures
proposed in the Report of the McMullin Commission but not adopted in 1977,
and was recommended by the Abortion Supervisory Committee constituted under
the 1977 Act.

The Committee has the task of granting or refusing applications for
licences made by heads of institutions, under which abortions may be per-
formed. A full licence authorises abortions in the institution regardless of
the duration of pregnancy, and a limited licence is authority for the perfor-
mance of procedures in the institution only during the first 12 weeks of
pregnancy. Every doctor approached about or proposing an abortion must, at
the woman's request, refer the case to two certifying consultants (at least
one of whom is practising obstetriclan or gynaecologist) with a request that
they determine whether or not the procedure should be authorised. Only one
other doctor need be referred to 1f the doctor originally approached is a
certifying consultant. If they disagree, they must refer the case to a third
such consultant. The Abortion Supervisory Committee maintains a list of
doctors who act as certifying consultants. Authorisation by two such con-
sultants is required in every case, except when an abortion is immediately
necessary to save the woman's life or prevent serious, permanent injury to
her physical or mental health.

Abortions may be performed with legal protection against criminal
charges only upon legislated indications. The indications under legislation
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of 1977 and 1978 amending the Crimes Act 1961 conform to the standard cri-
teria of advanced laws, including the indications of serious danger (beyond
that normally attendant upon childbirth) of 1life or physical or mental
health, incest and sexual intercourse with a woman under care or protection,
and indirectly, rape. The legislation states that, while not in themselves
grounds for abortion, account may be taken in determining serious danger to
life or physical or mental health both reasonable grounds for believing
pregnancy is the result of rape, and the woman's age being near the beginning
or the end of the usual child-bearing years. The Crimes Amendment Act 1978
added the indication for pregnancies of less than 20 weeks' duration that
there is a substantial risk that the child, if born, would be so physcially
or mentally abnormal as to be serious handicapped.

The detailed administrative scheme constituting and determing the fune-
tions of New Zealand's Abortion Supervisory Committee is too elaborate for
simple presentation, the original Contraception, Sterilisation, and Abortion
Act 1977 running to 46 sections and 26 pages in length, of which 37 sections
and 17 pages are devoted to abortion. Among the Committee's duties are to
take all reasonable and practicable steps to ensure that sufficient and ade-
quate facilities are available throughout the country for counselling women
seeking advice on abortion, to recommend maximum fees for services, to ensure
that the administration of the law is consistent, and to ensure the effective
operation of the Act. An interesting provision is that in creating a list of
certifying consultants, the Committee shall have regard to the desirability
of appointing doctors whose assessment of cases will not be coloured by views
on abortion generally incompatible with the tenor of the Act, which under
section 30(5) include views:

"(a) That an abortion should not be performed in any circumstances;

(b) That the question of whether an abortion should or should not be
performed in any case is entirely a matter for the woman and a doc-
tor to decide.”

In the Supreme Court of New Zealand case of In the Matter of Margaret Lena
Brasted (1979) it was held that doctors' views held before enactment of the
1977 legislation should not be taken Into account, since the Act of that year
showed both views legally unacceptable, and a conscientious doctor operating
under the Act would be expected to apply its own non-extremist philosophy.

The Offences against the Person (Amendment) Ordinance 1981 of Hong Kong
introduces changes of considerable significance to Hong Kong's pre-existing
advanced law. To the indication for abortion that two doctors are of opinion
that that pregnancy involves risk to the woman's life or risk of injury to
physical or mental health greater than if pregnancy were terminated, was
added two doctors' opinion that there is substantial risk that if the child
were born, it would suffer from such physical or mental abnormality as to be
seriously handicapped. Further, regarding those pregnant before the age of
sixteen, or pregnant by rape or other sexual offences of which they are vie-
tims, doctors were empowered to find risks of injury to health by continuation
of pregnancy greater than if an abortion were performed. A woman's complaint
of a sexual offence made to a police officer within three months of its com~
mission creates a rebuttable presumption that the doctor believed the
pregnancy to have been so caused. Nevertheless, a pregnancy of more than 24
weeks' duration may be terminated only if two doctors find this necessary to
save the woman's life. The Act also reduces the extraordinarily severe
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punishment of life imprisomment for a woman who procures her own abortion
from up to life imprisonment to up to seven years' imprisonment and a fine.
In contrast, New Zealand's legislation provides a maximum penalty of a fine
not exceediﬂg $200.

Hong Kong's 1981 Ordinance goes beyond amendment to the law on abortion
as such to introduce the crime of child destruction, based upon the English
Infant Life (Preservation) Act, 1929, whose language was read into the 1861
Act's basic abortion law in the celebrated case of R. v. Bourne. It punishes
as if for manslaughter whoever, with intent to destroy the life of a child
capable of being born alive, wilfully causes the child to die before it has
an existence independent of its mother. The exception to this, however,
applied in the Bourne case, is that the act causing the child's death was not
done in good faith for the purpose only of preserving the woman's life, which
the Bourne case interpreted to include preserving her physical or mental
health. Pregnancy for at least 28 weeks raises a rebuttable presumption that
the child is capable of live birth.

The 1981 Penal Code of the Republic of Vanuatu formerly New Hebrides
deals with abortion in a provision which is both simple and sophisticated.
Section 117 provides penalties of two years ilmprisonment for anyone inten~
tionally procuring a woman's miscarriage, including the woman herself, but
provides that it shall be a defence to show that the act constituted a ter-
mination of pregnancy "for good medical reasons.” This clearly includes
danger to life or health, both physical and mental, but accommodates the
medical implications of fear of serious fetal defect likely to result in han-
dicap of the child born, and also social or socioeconomic factors describable
as socio-medical and, for instance, rape and incest. Further, it supposes
the medical reasons to have been satisfactory to a doctor, but does not limit
such reasoning to doctors. Where no doctor is accessible, it may permit a
nurse, midwife or other suitably qualified person acting in good faith to
reach an assessment representing a good medical reason. The absence of moni-
toring procedures to ensure good faith enables courts to determine legality
upon the facts of each case, subject to the provision that no prosecution
shall be commenced without written consent of the Public Prosecutor. This
introduces a potential for administrative monitoring, so that procedures con-
ducted in individual hospitals may be given immunity from prosecution under
indicated provisions. The system clearly lacks the certainity and specifi-
city of a legislated scheme, but it has flexibility and an ability to accom-
modate new perceptions and sensitivities with the concept of medically
appropriate treatment.

iii. Proposed Changes

Since 1977 a number of jurisdictions have proposed that their abortion
legislation be amended. Barbados, for instance, publicised a draft law,
which was not presented at that time. An interesting feature of this Bill is
that it would have provided for delegation by doctors to appropriately
trained health personnel:

"The Treatment for the termination of a pregnancy of not more
than 12 weeks duration may be aduninistered by or under the
supervision of a Reglstered medical practitioners ...." 4(1)
(emphasis added).
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A feature of countries which have adopted advanced laws has been the occa-
sional incidence of "black-lash™ proposals aimed to reduce the scope of such
laws. Perhaps most notable of these, in view of the wide Commonwealth
reference to the British Abortion Act 1967, and adoption of a number of its
provisions elsewhere, was the Private Member's Bill proposed in the U.K.
Parliament by John Corrie, 4.P. The proposal was unsuccessful, and attracted
vigorous opposition from the medical profession, but it also gained support
of some who feared the 1967 Act was being abused. The Bill proposed among
other reforms to reduce an upper limit for abortions of 28 weeks gestation to
20 weeks; this was unacceptable, but an amendment to 24 weeks was supported
at third reading in the House of Commons.

The Nigerian Society of Gynaecology Obstetrics sponsored a bill seeking
to legalise termination of pregnancy if 2 registerd doctors are convinced the
l1ife of the pregnant woman is endangered and if there 1s a substantial risk
that the child would be born with a physical or mental handicap. Ironically
the present and most vocal opposition came from certain women; and yet the
Nigerian Society of Gynaecology Obstetrics sponsored the bill because of its
concern of "the increasing number of illegal abortions carried out under ina-
dequate health conditions which lead to a high death rates among women.”

In Queensland, Australia, the govermment introduced legislation in 1980
intended to limit lawful abortion, and was opposed politically and by the
medical profession. The Bill limited abortion to women who face death or
suicide as a result of childbirth, and to victims of rape or incest, under
specified conditions. Considerable controvery was raised by the tenor and
detail of the Bill, which was defeated. Similarly in 1978 the Legislative
Assembly of the Australian Capital Territory rejected a Bill that sought to
prohibit the operation of private abortion cliniecs.

Despite these restrictive initiatives, however, the general thrust of
developments in Commonwealth abortion law has been towards liberalisation.
This may be a realistic movement, since even in jurisdictions with restric-
tive law and severe penalties for breach, there are few signs of criminail
enforcement of the law since 1977. Further, in such jurisdictions many signs
exist of i1llegal abortion idenitified in medcial practice in hopsital
admissions. Laws appearing restrictive de jure may be liberal de facto
because among other things lack of enforcement. Very few prosezafions for
illegal abortions have been brought since 1977. Similarly, laws appearing
liberal de jure may operate with restrictive effect. Further, not all laws
defined in this Report as advanced are necessarily liberal, as the case of
Canada may show, since its abortion law omits indications such as rape,
incest and fetal abnormality liable to cause severe handicap. Evidence shows
that under the advanced laws of Canada, Britain and New Zealand, legitimate
abortion requests go ummet, leaving women to the resources of self-help and
travel to more accommodating jurisdictions, such as the United States and,
for instance, Australia.

These experiences serve to remind readers that this commentary is based
simply upon the apparent state of Commonwealth laws. It is not a sociologi-
cal record or analysis of how individual laws are found to operate.
Identically worded laws may have quite different operation in practice, in
ways beyond the tralined perceptions of lawyers.
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8. Judicial and Administrative Interpretations

i. Generally

While relatively little legislation has been proposed regarding abor-
tion, and even less has been enacted, judical and administrative bodies in
the Commonwealth have actively influenced perceptions of abortion law in
significant ways in the course of the last five years. Indeed, a number of
these initiatives are of such profound impact upon the present law, notably
in achieving differentiation of abortion from similar medical treatments of
women, as to warraant special consideration. This must relate not merely to
understanding of existing law, but to the emergence of new issues out of
existing law.

Accordingly, the section which follows this will address Emerging
Issues, and include a number of issues which are derived from judicial and
adninistrative interpretations of the law. Such issues as the legal
difference between abortion and contraception, and the legitimate role which
nurses may undertake in executing doctors' orders for termination of
patients' pregnancies, have recently been significantly affected by admi-
nistrative and judicial initiatives. Further, the performance of menstural
theraplies upon women of reproductive age has become separable from medical
treatments which might uncritically appear to be analogous to termination of
pregnancy.

The present subsection considers more static aspects of abortion law,
addressing such issues as the rights of biological fathers under existing
law, and the status in law of the fetus. The decisions have tended to
conform to long-standing doctrine in regard to these matters. Judicial
determinations have not so much taken the law into new areas, as reinforced
its foundations. A further reinforcement exists, for instance, in the
proposition that a mentally competent woman cannot be subjected to an
abortion without her own independent consent having been given beforehand.
This 1s so self-evident that very few enacted developed or advanced laws
state this requirement in express terms. The body of legislation which
regulates abortion alsc punishes criminal assaults, and imposing abortion
upon an unwilling woman may be a grave assault indeed.

The issue did arise, however, in the Canadian case of Beasley v.
McKellar General Hospital (1981) regarding a legal minor (aged under
eighteen) who appeared ambivalent about an abortion for which she was
eligible, and which her parents were pressing her to have. With the support
of her boy-friend and his parents, (ex parte) litigation came before a High
Court of Ontario judge, Osler, J., who restrained the hospital from acting
upon her until it was clearly established that the patient was exercising her
own free choice in the matter, unaffected by parental pressure. Preservation
of a woman's right not to have an abortion is an important value essential
for the law to protect. Commonwealth jurisdictions have different provi-
sions, however, regarding mental competence which may be a condition of exer-
cise of autonomy. Similary, the English high court has recently confirmed
traditional legal doctrine regarding mature minors. It was held in the case
of Re Shirley that a 15 year old girl could give legally effective autonomous
consent to an abortion for which she was legally eligible despite her
parents' opposition on religious grounds while the result might be different
in these two cases, the rationale was the same.
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A Canadian case showed that doctors owe patients legally enforceable
duties to afford them the health benefits of laws, including those permitting
abortion. TIn Zimmer v. Ringrose (1981), the Alberta Court of Appeal upheld
an award of damages to a woman where an unsuccessful sterlization resulted
in pregnancy the doctor should have helped the woman to have terminated in
accordance with her wishes and the local law. The appeal court observed
that:

"The other aspect of the negligent after-care concerned the
[doctor's] failure to provide his patient with reasonable
standard of medical and hospital care. TUpon discovering that
the [patient] was pregnant, the doctor sent Mrs. Zimmer to the
United States to undergo a proceudre [i.e. abortion] which
could have been performed competently in Edmonton [Alberta] in
a hospital setting with medical supervision. Although the
hospitals at which the appellant had admitting privileges did
not perform abortions for policy reasons, a reasonable prac-
titioner in the [doctor's] position would have referred his
patient to a colleague having privileges at one of the city
hospitals which acccepted abortion cases. The [doctor],
however, made no attempt to secure an abortion for the [woman]
in a hospital in Edmonton. As a result of his failure to
display the degree of care and concern dictated by the
situation, the [woman] underwent a more painful and emo-
tionally distressing experience than was necessary in the cir-
cumstances. Her suffering would have been substantially
reduced if the [doctor] had discharged his duty by arranging
hospital care.” (p.226)

This establishes that women have rights to doctors' aid in using the provi-
sions of local abortion law, and that doctors may be held legally negligent
in failing or declining to facilitate abortions. Canadian law has no provi-
sion for conscientious objection to abortion, but where such provisions

exist they often exclude objection in emergency cases, which may result from
untreated pregnancies endangering life or health. The case of Zimmer v.
Ringrose places abortion provisions within the law on health and welfare, and
not just within the criminal law.

The English case of Sciuriaga v. Powell (1979) establishes that women
have a right to competently and early done abortions. Watkins J. of the
Queen's Bench Division held that the doctor had been in breach of contract in
that be failed to exerclse reasonable skill and care in carrying out the
operation as soon as possible and had negligently omitted to conduct any
following-up tests to establish the success of the procedure or to provide
any follow—up care. The woman decided to have the child because once
pregnancy was established at 22 weeks there was a reasonable risk to her
health of having an abortion. The woman was awarded substantial damages for
loss of earnings to trial, future loss of earnings, diminution of her
marriage prospects on account of her unwed motherhood and pain and suffering.

ii. Spousal Consent

The 1977 Survey noted that "No Commonwealth abortion law requires the
biological father's consent to an operation”. That position has not changed,
and it has indeed been confirmed at national and international levels. The
underlying principle has been further compelled by increasing recourse to
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srtificial insemination by donor. Here, the biological father's indentity is
usually not disclosed where it is reliably known. As against that however,
improved techniques have made paternity testing in routine reproduction more
reliable in positive identification of fathers.

Instances exist in which husband's threats of legal proceedings against
doctors and hospitals who propose to terminate their wives pregnancies have
deterred abortions (see the Canadian case of Re Simms and H (1979)). Since
husbands very often have legal duties to provide their wives with health ser-
vices, any such threats obstructing abortion indicated on therapeutic grounds
could expose the husbands to the threat of legal proceedings, perhaps of a
criminal nature. Further, doctors and hospitals accepting women as patients
for abortion, but then declining to perform therapeutically indicated proce-
dures, to which the patients have given an informed and autonomous consent
when they are adults of competent understanding, would face legal consequen-
ces, and perhaps disciplinary proceedings, for abandonment.

No case exists in which a husband has been successful, except perhaps in
obtaining a temporary injunction to delay a medical procedure for a very
short time, such as 24 or 48 hours, so that the issue may be appropriately
prepared and litigated. The cases that have gone to full trial, before the
English High Court (Family Division) and, on appeal, before the European
Commission of Human Rights, have been resolved against the father's claim.
This is the more significant because the Abortion Act 1967, which was in
issue in both cases, permits abortion not only upon a therapeutic indication,
but also upon social, sociomedical or socio—-economic reasons.

The English High Court case Paton v. Trustees of the British Pregnancy
Advisory Service (1978) concerned a husband's application for an injunction
to restrain his eight week pregnant wife's abortion since the husband's right
to have a say in the destiny of the child he had conceived had not been
respected. The husband alleged that his wife was being spiteful, vindictive
and utterly unreasonable in seeking abortion, and that she had no proper
legal grounds for seeking the procedure; he later accepted, however, that the
provisions of the Abortion Act 1967 had been correctly observed. The case
finallv put to the court was that if doctors certifying satisfaction of the
legislated conditions for abortion did not in fact hold the views they
expressed, or had not come to their stated conclusions in good faith, there
would be an issue triable by a court as to the propriety of the abortion pro-
cedure, and that in such a case an injunction might be issued to restrain the
legally suspect abortion. The judge, Sir George Baker, President of the
Family Division of the High Court considered this an academic issue, and
observed that:

"it would be quite impossible for the courts in any even to
supervise the operation of the Abortion Act 1967. The great
social responsibility 1s fimmly placed by the law upon the
shoulders of the medical profession.”

Addressing the facts of the case, the applicant's admission that his
wife's doctors had apparently acted conscientously and in good faith, the
judge concluded that:

"The two doctors have given a certificate. It is not and can-

not be suggested that the certificate was given in other than
good faith and it seems to me that there is the end of the
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matter in English law. The Abortion Act 1967 gives no right
to a father to be consulted in respect of a termination of
pregnancy.”

The judge further, noted that the Regulations made under the 1967 Act
prohibited disclosure of information about abortions, with certain exceptions
which did not, however, permit, disclosure to a husband or biological father
without the woman's prior free consent. On declining to look behind the
issued certificate, the trial judge noted that:

"not only would it be a bold and brave judge ... who would
seek to interfere with the discretion of doctors acting under
the Abortion Act 1967, but I think he would really be a
foolish judge who would try to do any such thing, unless,
possibly, where there is clear bad faith and an obvious
attempt to perpetrate a criminal offence.”

This sets a high standard of proof to be met by one wishing to challenge a
medical decision that abortion is appropriate according to the terms of an
advanced law.

The woman had an abortion shortly after the decision in the case was
made, rendering any regular appeal moot. The husband appealed, however, to
the European Commission of Human Rights, contending that English law violated
provisions of the European Convention on Human Rights on, inter alia, his
"right to respect for his private and family l1ife" (Article 8(1)). The
Commission made a preliminary jurisdictional ruling that the husband's claim
could be heard, since he could be considered a possible "victim of a viola-
tion of the Convention"” due to his being so closely affected by the ter-
mination of his wife's pregnancy (Paton v. United Kingdom (1980)). The
Commissioners considered the status of a fetus under the Convention (see IV.
E.) and addressed the husband's claim to a right to family life rather more
briefly. They concluded, however, that the wife's decision and the action
proposed by her doctors, in so far as they may have interfered with the
husband's right, were justified, because of the necessity to protect the
rights of another person (see Article 8(2)), namely the mother herself. She
was pemitted to prevail in any conflict as to her medical management "being
the person primarily concerned in the pregnancy and its continuation or
termination.” The husband's ancillary complaint about the procedural inade-
quacies of English law in not affording a right of spousal consultation was
similarly dismissed.

The high level of rejectlion of the husband's assertion of a right to be
consulted confirms a priori legal reasoning against a compulsory right not
only of veto over abortion, but also of participation in decision-making. It
follows that no stranger or third party enjoys a greater legal right of
involvement. Some applicants have attempted, however, to assert alleged
rights of a fetus to life, so as to prevent exercise of the woman's right to
legal abortion. These attempts raise the issue of the present legal status
of the unborn child.

i1i. Legal Status of the Fetus

The 1977 Survey noted that the status of the fetus is not expressly
raised in abortion laws i.. Commonwealth jurisdictions. Where the issue
arises, it is pursued in terms of the general law on status and procedure,
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and almost invariably is resolved by denial of legal status of the fetus. 1In
the 1978 case of Patcn v. Trustees of the British Pregnancy Advisory Service

Sir George Baker, P. summarised the general Commonwealth law in his judgment,
observing that:

"The fetus cannot, in English law, in my view, have a right of
its own at least until it is born and has a separate existence
from its mother. That permeates the whole of the civil law of
this country ... and is, indeed, the basis of the decisions in
those countries where law is founded on the common law, that
is to say, in America, Canada, Australia and, I have no doubt,
in others”.

This view, which is consistent with traditional common law jurisprudence
regarding both civil law and criminal law, subject to the abortion prohibi-
tion itself, received support from the European Commission of Human Rights in
the 1980 decision in Paton v. United Kingdom. The European Convention on
Human Rights provides in Article 2(1) that:

"Everyone's right to life shall be protected by law. No one
shall be deprived of his life intentionally save in the execu-

tion of a sentence of a court following his conviction ....".

Concerning whether a fetus was included in this formula and so had a
protected right to life, the Commissioners noted that no other use of the
word "everyone"” in the Convention indicated a possible prenatal application,
and concluded that Article 2 does not inlcude the unborn. Turning to the
question of whether the word "life” included unborn 1ife, the Commissioners
determined that a fetus does not have an absolute right to life, since to
recognise such a right would place higher value upon unborn 1life than upon
the life of the pregnant woman, so limiting her own right to life which is
clearly protected by Article 2(1). Such recognition of unborn life would be
contrary, it was observed, to the object and purpose of the Convention. The
Commissioners confined themselves strictly to the facts of the case, however,
which involved the initial stage of pregnancy, the woman being only eight
weeks pregnant, and medical grounds of danger to the woman's life. This
accordingly leaves open contrary arguments regarding fetuses of more advanced
gestational age, and abortion indicated on other than medical grounds. It
was unclear whether a viable fetus may found a more successful claim than was
presented in Paton, although exclusion of even a viable fetus from the
meaning of the word "everyone"” in Article 2(1) may be significant evidence
against such a claim.

Sir George Baker P. referred in his 1978 decision to Canada, which was
appropriate in light of a number of recent challenges made before its courts
to operation of the legal abortion provisions of the Criminal Code. The
leading case albeit subsequent to the 1978 Paton decision was in 1979 before
the Ontario High Court Dehler v. Ottawa Civic Hospital whose judgment was
upheld by the Ontario Court of Appeal in 1980 for the reasons which the High
Court had given earlier (Dehler (1980)). The Supreme Court of Canada refused
leave for further appeal. The case concerned an applicant's action for
injunctions and declarations whose effect would have been to prohibit thera-
peutic abortions from being performed in certain hospitals in Ottawa. The
applicant claimed to act "as representative of those unborn persons or that
class of unborn persons whose lives may be terminated by abortion in the
defendant hospitals”. The underlying concept was that legally protected
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persons orginate at conception or shortly thereafter. It was further con-
tended that that persons' lives cannot be ended, under the Canadian Bill of
Rights (since superseded in part by the Canadian Charter of Rights and
Freedoms) except by due process of law. Therapeutic abortion committees,
which have power to authorise abortions under the Criminal Code, have no
clear obligation to observe due process of law, nor to hear advocates on
behalf of the unborn children.

The court dismissed the claim that the abortion provisions of the
Criminal Code violated the Bill of Rights, on the authority of the Supreme
Court of Canada decision in 1975 in the case of Morgentaler v. The Queen
(1976). Regarding the applicant's status to maintain the action, the court
reasoned that no such status could exist, since a representative cannot have
greater power to act than the party claimed to be represented, and unborn
persons have no power to have proceedings brought on their behalf. A repre-
sentative cannot counfer on those claimed to be represented status or rights
which the law does not otherwise accord them. The judge Robins. J. observed
that:

"Since the law does not regard an unborn child as an indepen-
dent legal entity prior to birth, it is not recognized as
having the rights the plaintiff asserts on its behalf or the
status to maintain an action. A foetus, whatever its stage of
development, 1is recognized as a person in the full sense only
after birth.”

The decision drew support from the modern history of Canadian case law,
and also the Paton case in England, and the plaintiff Dehler cited no cases
supporting his arguments. The decision was also congruent with that of the
High Court of New Zealand in Wall v. Livingston (1982), where a member of the
public was denied legal standing to challenge on behalf of an unborn child a
decision to terminate a pregnancy reached according to New Zealand's
Contraception, Sterlisation and Abortion Act, 1977. This renders rather more
exceptional a 1979 decision of a Family Court judge in the province of Nova
Scotia, in the case In Re Simms and H (1979). The case involved interpreta-
tion of the provincial Children's Services Act, however, rather than of
underlying Common law principles.

The case arose in the Family Court when a husband, upset at his
estranged wife's successful application for therapeutic abortion, applied for
an injunction from the provincial Supreme Court to restrain the abortion.

The Supreme Court hearing was scheduled for a short time ahead, when the
judge in the Family Court would have been unavailable after the day of
hearing he was conducting. This hearing concerned not the father whose pro-
ceedings were pending in the Supreme Court, but a stranger who was locally
active in opposing lawful abortion. She applied to the Family Court for an
order under the Children's Services Act, 1976 of Nova Scotia appointing her
guardian ad litem of the unborn child for the purpose of representing the
unborn child in the proceedings to be brought by the father. The Dehler
decision would indicate that Mrs. Simms' position was not superior to that of
Mr. Dehler. However the Family Court Judge, bearing in mind the need for a
speedy decision, read the provincial Act to apply to an unborn child, and
granted the application permitting Mrs. Simms to appear as guardian ad litem
in the Supreme Court proceedings scheduled for hearing four days later.
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The case may appear similar to others where temporary injunctions have
been granted for 24 or 48 hours to permit due preparation of proceedings, the
order in this case being intended to cover the 96 hour period up to the High
Court proceedings. In the event, the hospital yielded to the threat of
litigation and cancelled the therapeutic abortion, so that the High Court
proceedings were not pursued. When indeed the wife, having given birth,
acted to have the intervenor's guardian ad litem status set aside, the Court
ruled the issue moot, and declined to hear the action. The case has raised
significant questions, however, not only upon the proper reading of the
Children's Services Act, 1976, but also upon whether a Family Court can give
status to participate in High Court proceedings. Accordingly, the case may
have raised more questions than it answered. It does show an 1instance,
however, of a judicial decision, admittedly of low authority and questionable
effect and implications, giving legal status to a guardian on behalf of an
unborn child.

Academic opinion considers this Family Court case to have been
incorrectly decided and, being.at the lowest level of the hierarchy of
courts, it does not contribute very much to precedent. In any event, it 1is
likely to be overshadowed by litigation challenging the operability of the
Canadian Criminal Code provisions allowing lawful abortion in light of the
Canadian Bill of Rights, now the Charter of Rights and Freedoms, which pro-
tects life against termination except by legal process. The matter may seem
to have been addressed in the Morgentaler and Dehler cases but late in 1981,
the Supreme Court of Canada permitted a federal tax—payer to have legal
standing to seek a declaration that the Criminal Code provisions violate the
Charter (Minister of Justice of Canada v. Borowski). This case may work its
way up through Canadian courts during the next few years.

iv. Preparatory and Inchoate Offences

Although "abortion law” centres upon termination of a woman's pregnancy,
the law relating to abortion includes supplying and acquiring drugs and
instruments intended for unlawful use in achieving abortion. Further, while
Commonwealth case-law on abortion itself is relatively sparse, the historic
case-law on supplying and acquiring means of procuring abortion is com-
paratively well furnished, containing precedents on whether or not particular
substances or herbs .are drugs, and what may be an "instrument ... intended to
be unlawfully used or employed with intent to procure the miscarriage of any
woman whether she be or be not with child” (Section 59, Offences Against the
Person Act, 1861, see below). The historic legal problem arose because
instruments so employed were by no means confined to surgical instruments,
but included commonplace domestic and household implements capable of inser-
tion into the uterus. Similarly "any poison or noxious thing” (ibid) used
with intent to achieve miscarriage, raised problems where ordinarily
available poisonous and non—-poisonous substances were intentionally consumed,
perhaps in the case of the latter in excessive quantities. Although historic
English law in particular has confronted a variety of uses of implements and
substances supplied by and delivered to persons aware of their potential to
be used for purposes of unlawful abortion, and a jurisprudence capable of
systematic analysis has emerged, few Commonwealth jurisdictions pay distinc-
tive regard to narrower aspect of abortion law.

It is notable that every few indeed of the responses to the question-

naire circulated by the Commonwealth Secretariat which were given by
Commonwealth jurisdictions for the 1977 Survey and the 1982 Report addressed
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this aspect of the law, beyond giving references to statutory provisions.
This may appear perfectly appropriate, since while abortion may be a crime of
distinctive components, the crimes related to it, either before it is or may
be committed, or after it has been committed designed to prevent detection,
trial or conviction, are not distinctive. They form part of a general pat-
tern of preparatory and inchoate offences like aiding and abetting which
surround every substantive offence such as theft and assault.

Conspiracy

Conspiracy to commit a crime is an important crime in itself, which the
law punishes in order that the unlawful object should not be attained. Even
if those who menace soclety by thelr agreement to do wrong actually take no
action in furtherance of their common design, they remain punishable for
their act of agreement to pursue an unlawful obejctive. Jurisdictional
systems of criminal law differ on details of what constitutes and evidences
agreement, and on what objectives of agreement, whether to commit a criminal
or non—criminal act, render the agreement an unlawful conspiracy. The mcdern
law of unlawful conspiracy was conditioned by its relation to labour and
industrial relations, affecting trade unions and conspiracies in restraint of
trade, and its earlier history intersects with the oppression practised in
the Court of Star Chamber, confirming both the sensitivity of the crime of
conspiracy, and its liability to be used in a setting which is political, or
which can be politicised.

The aspect of conspiracy which raises problems peculiar to abortion ari-
ses from the fact that, under basic abortion law expressed in section 58 of
the 1861 Act, a woman acting alone is guilty of committing a crime of abor-
tion upon herself only if she is "with child.” The question must therefore
be asked whether a woman who is not in fact pregnant can be convicted of
conspiring with another that the other should perpetrate an abortion upon
her. Reasoning proceeding from first principles that, whether she is
pregnant or not, her agreement 1is in itself harmful to society at large and
should be deterred and punished, 1s confirmed in the historic English case of
R. v. Whitchurch (1890). The inference that she could also be convicted of
Féing an accessory to another's attempt to abort her is further confirmed in
R. v. Sockett (1908). Questions remain, however, of whether a non-pregnant
woman can be convicted for conspiring or being an accessory with another to
her own commission of abortion upon herself. This may be where section 59 of
the 1861 Act is applicable. Answers to such questions in the context of any
particular jurisdiction will be governed, of course, by its peculiar statu-—
tory law and case-law, although the latter is likely to be influenced by the
historic English cases. For instance, the New Zealand Crimes (Amendment) Act
1977 section 4(2) states that "the woman or girl shall not be charged as a
party to an offence™ of abortion. Section 5 of that same Act repeals an
earlier provision making a woman liable for procuring her own abortion
"whether she 1is wih child or not.”

Incitement

A related problem arises regarding the preparatory crime of incitement.
Incitement or solicitation at common law is committed when one person
counsels, procures or commands another to commit a crime, whether or not the
the other actually commits it, or is influenced in any way by the solicita-
tion. If the incitment causes the proposed crime to result, the inciter
becomes an accessory to that crime and may be charged as such. Incitement
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requires a recipient to the counselling, and what is counselled must be an
offence. It is possible in principle for a person to counsel another to do
an act the counsellor thinks is not an offence but which actually 1is, since
the counsellor's ignorance of the law in theory affords no defence; although
{n cases where expressly malicious intent is required, that ignorance may
operate to prevent that inteant from having been formed, so as to be exo-
nerating. If a person incites another to do an act which that person thinks
is an offence, conviction for incitement may be possible even though the act
counselled or incited is not actually an offence, since the cousellor or
incited is not actually an offence, since the counsellor may be judged as 1if
what was believed was in fact true. Incitement may similarly be found and
convicted, even though the act counselled is in fact impossible to commit.

These governing principles reduce the significance of statutory language
where a woman, falsely believing herself pregnant, incites another to ter-
minate her pregnancy, since that other is guilty of the crime of abortion by
acting upon her whether she is pregnant or not. The woman would accordingly
be convictable for incitement. Similarly where a person incites a woman
believed to be pregnant to terminate her own pregnancy, the fact that she
could not be convicted of abortion when she is not actually with child
affords the person who counselled her so to act no defence, since the person
counselled what was believed and intended to be a crime. This touches upon a
rather complex and uncertain matter, however, namely incitement to commit an
attempt. This issue 1is better considered in the context of the law of
attempt, and requires a reiteration of basic Common law principles of crimi-
nal 1liability.

Attempt

A traditional crime, such as unlawful abortion (meaning abortion per-
formed other than for the purpose determined in good faith to preserve a
pregnant woman's life or her physical or mental health) has two elements,
namely the wrongful act (actus reus) and the wrongful mind (mens rea) causing
and evidenced by the wrongful act. A person 1is not punishable merely for
possessing a malicious, viclous or otherwise culpable intention. It is a
Common law offence in itself to attempt to commit an indictable offence. The
mens rea of the attempt is the mens rea of the offence attempted, and the
actus reus of the attempt is an act going beyond mere preparation which falls
short of the full offence but which is proximate to the offence attempted.
The line between criminal attempt and mere preparation cannot be stated in
the abstract, but is a matter for determination on the facts of each case,
influenced by advocacy and perceptions of different decision-makers of fact,
namely jury members and judges.

A long-standing and unevenly resolved issue concerns an attempt to per-
form a criminal act which is impossible of completion. The classical example
of this is an attempt to steal from an empty pocket, which translates into
the abortion context as an attempt to procure the miscarriage of a woman who
1s not pregnant. Section 58 of the basic English law resolves this problem
regarding a person dealing with a woman supposed to be pregnant, since it
defines the offence as undertaking certain actions with the unlawful intent
"whether she be or be not with child."” The problem remains, however,
regarding a woman who acts upon herself, since to commit the full offence she
must be "with child.” More significantly for Commonwealth jurisprudence,
however, jurisdictions whose abortion law follows the Indian Penal Code of
1860 face a pervasive problem, since the Code defines abortion, whether by a
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woman upon herself or by another person upon her, as committed only when she
is "with child.” 1If it cannot be proven that she is, the issue becomes cri-
tical of whether a person acting to achieve her abortion is convictable for

the crime of attempted abortion.

Proof of pregnancy may become available after wmenstrual evacuation from
analysis of the uterine contents. If a fertilized ovum is disclosed it may
become necessary to determine whether or not it had achieved implantation,
since modern practice is to regard a criminally teminable pregnancy to have
commenced only at the point of implantation (see IV A below, the
contraception-abortion distinction). Application of this analysis to Penal
Code jurisdictions 1is not possible in the absence of relevant precedent. The
presence of such an ovum whether fertilized or implanted is of no consequence
when evacuation was undertaken for a legitimate purpose of contraception or
menstrual therapy (see IV B below, Menstrual Therapies). In such a situation
there is no intent to abort but only an intent to provide a therapy for a
gynaecological problem. If after such a therapy it can be proven that there
was a fertilized ovum, this can not alter the intent of the doctor to provide
a therapy, and as a result he could not be criminally liable for an attempted
illegal abortion. If it was undertaken expressly for the purpose of abor-
tion, the procedure should have conformed to the local abortion law. If it
did not and the uterine contents have been preserved and subjected to foren-
sic or other examination disclosing a fertilized (and perhaps implanted)
ovum, this may show that the wrongful act of the intended crime of abortion
was present, since the woman was “"with child.” There then may be conviction
not just for attempted abortion, but for the full offence, since it is shown
that the intent for abortion coincided with the prohibited act. In terms of
the classical analogy, it becomes clear that the pocket was not empty. The
dilemma remains where such proof 1s not available.

Regarding analogous “"empty pocket™ cases, an English decision in R. v.
Collins (1864), held that placing one's hand in another's pocket intending to
steal its contents but falling because the pocket 1is empty clearly cannot be
criminal larceny or theft, but also that it cannot be criminal attempt
either. The reasoning is that there cannot be any more than a preparatory
step or a proximate step towards an end which cannot be achieved; that is,
towards an act which cannot be done. Reinforcing reasoning may distinguish
between using impossible means towards achieving a possible end, which is
convictable as criminal attempt, and using any means directed towards an end
which cannot be achieved, which can be neither preparatory nor proximate, and
so is not convictable. 1In the later case of R. v. Ring (1892), the court
stated that R. v. Collins had been wrongly decided and that attempting to
pick an empty pocket is convictable, although the court gave no reasons for
considering the 1864 case incorrect.

The Ring case was nevertheless taken to represent the law, and was
followed in Malaysia in Munah bt. Ali v. Public Prosecutor, (1958) where the
Court of Appeal, Thomson C.J. dissenting, held that under an Indian Penal
Code model law, a person could be convicted of attempted abortion even where
it was not proven that the woman was "with child."” This may accord to the
good sense of the community at large, since it was clear that the defendant
was in fact attempting abortion. The issue, however, is whether the
defendent was guilty of an attempt in law. The defendant appeared without
counsel as a litigant in person, and may not have prepared argument that she
should not be convicted of criminal intent alone, and that she did not commit
the actus reus of the offence under the Penal Code. Section 511 renders it
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criminal to attempt "to commit an offence punishable by this Code," but
Section 312 dealing with abortion punishes only causing "a woman with child”

to miscarry.

English law was clarified on this issue when the House of Lords unani-
mously decided the case of Haughton v. Smith, (1975) which considered the
pre-existing cases and favoured the approach of R. v. Collins, expressly
rejecting the conclusion of R. v. Ring. The High Court of Malaysia applied
the House of Lords' principles stated in Haughton v. Smith in 1979 in Public
Prosecutor v. Kee Ah Bah. The Indian Penal Code 1860 contains an illustra-
tion, perhaps itself questionable in light of the 1864 decision in the
Collins case, that placing one's hand inside an empty pocket is convictable
as attempted larceny or theft. This 1s not necessarily incompatible with
Collins and Haughton v. Smith, however, in that the precondition of placing a
hand in a pocket is that the intended victim must have a pocket, and there
can by inference be no such intended theft if he had not. By analogy, the
preconditon of committing abortion under the Penal Code is that the woman be
"with child”, and if she is not proven so to be, acting upon her is not a
criminal attempt. The equation of a pocket which is empty with a woman's
uterus which 1s not pregnant is appealing, but also deceptive. The true
equation may be that for attempted theft the intended victim must have a
pocket, and for attempted abortion under the Indian Penal Code the woman must
be "with child”. 1In the absence of the proven presence of a pocket or a
child, there can be no conviction for unlawful attempt in interfering with
the person or woman, since intent alone is not convictable, and the action
taken cannot be a proximate step towards commission of the offence.
Similarly, in the context of the English 1861 Act, a woman acting to procure
her own miscarriage when she 1s not pregnant can be convicted neither of
abortion nor of attempted abortion.

The decision in Haughton v. Smith is difficult to analyse in view of
different although concurring judgments handed down by their Lordships, and
its interpretation iIn later cases has proven difficult. Its outcome,
furthermore, has been a source of some dissatisfactlon, related perhaps to
the difficulty of understanding the decision's reasons. In England, the
Criminal Attempts Act 1981 came into force late in August of the year, with
the intended effect of reversing Haughton v. Smith in “"empty pocket” cases.
The Act leaves open, however, the position as it exists under Indian Penal
Code model laws, since its approach concerns mens rea of defendants. Section
511 of the Penal Code, having no equivalent under non-codified laws and the
Criminal Attempts Act 1981, may continue to accommodate an exonerating argu-
ment based upon absence of the specified actus reus of criminal attempt,
since no attempt is made to commit "an offence punishable by this Code.” The
Code prohibits abortion only where the woman is "with child”. Indeed, com-
mentators have questioned whether the intention of the 1981 Act to reverse
the effect of Haughton v. Smith may be frustrated by the Act's judicial
interpretation, in view of the Interpretation the New Zealand Court of Appeal
has given to a comparable provision in New Zealand's Crimes Act 1961, section
72(1). It is interesting to consider whether Malaysian jurisdictions will
continue to follow the case of Munah bt. Ali v. Public Prosecutor, since its
basis in English precedents was rejected in Haughton v. Smith, and no local
legislation appears which as reversed the effect of that decision. (But see
Public Prosecutor v. Kee Ah Bah below, IV. B).
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v. Supplying or Procuring Means of Abortion

While historic English Common law has constituted such preparatory offen-
ces as conspiracy, incitement and attempt, which apply to the crime of abor-
tion no less than to other crimes, statute law since 1861 has created a
specific offence of unlawfully supplying or procuring the means of performing
abortion. Section 59 of the offences against the Person Act 1861 provides
that ...

"Whosoever shall unlawfully supply or procure any poison or
other noxious thing, or any instrument or thing whatever,
knowing that the same is intended to be unlawfully used or
employed with intent to procure the miscarriage of any woman,
whether she be or be not with child, shall be guilty of a mis-
demeanour ..."

This provision or a variant of it has tended to accompany the basic law
expressed in section 58 of Commonwealth jurisdiction. The Code of Queensland
and Western Australia, for instance, refer to use of force in the same
knowledge. A body of case law on these provisions has arisen in a number of
jurisdiction, often close to but not necessarily the same as that in England.
The law is generally derived from and co-terminious with interpretations of
the section 58 provision, and respond to the Bourne decisfion and the tradi-
tional techniques of statutory construction. Reciprocally, interpretations
of such words as "poison”, "noxious thing” and "instrument” in section 59 may
be applied to the offence of the basic section 58. The resulting legal
effect of the section 59 provision clearly relates to abortion. It is not
central or sensitive, however, to the wider issue associated with abortion
law as such. It is composed of "lawyers' law” which may be regarded as of
some what secondary significance to the issues which in recent years have
emerged as important to the future of abortion law.

The case of law of England, New Zealand and, for instance, the
Australian jurisdictions has been interactive but not necessarily congruent
upon such issues as whether a substance not noxious in its nature can be a
"noxious thing” within the meaning of section 59. An historic English case
has held that a substance not noxious in its nature can not be unlawfully
supplied or procured against section 59 even if the woman taking it sub-
sequently miscarries. In New South Wales it has been held, however, that an
instrument can be supplied or procured unlawfully whether or not it is inca-
pable of achieving a miscarriage. In R. v. Lindner, (1938) the South
Australian court of criminal appeal reflected the view that prayer or
witcheraft could be the equivalent of a "thing"” under such a provision, and
limited the section to "something that 1s, in the common experience of
mankind and in some reasonable degree, capable of producing the result”.
(See p.415).

The 1939 Report of the (Birkett) Interdepartmental Committee on Abortion
in England divided abortifacient drugs into two groups. The first group is
conposed of the many drugs which, in addition of such legitimate purposes as
they may serve, have acquired a reputation of being capable of terminating
pregnancy. Such drugs can usually be obtained without evidence of the pur-
pose for which they are acquired. Even though the seller may suspect the
purpose, for instance, from the quantity purchased or personal knowledge of
the purchaser it can't be sald that an ordinary open sale, and even less that
a supply on regular prescription, will be an offence. The second group is
composed, however, of special substances occasionally called such as "female
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pills” or "female mixtures”, which include among their ingredients drugs
widely considered to have effective abortifacient properties which have few
if any therapeutic qualities but which are ostensibly offered and advertised
as remedies for "female irregularities”, "women's ailments” or as "corrective
medicines”. The supply or procurement of such substances may violate the
section 59 provision and perhaps other enactments on drugs or poisons.

The 1939 Report found that many drugs and preparations widely taken and
perhaps sold in the beleif that they may terminate pregnancy are in common
use for legitimate purposes. The Report observed that "it is clearly out of
the question to attempt to impose a general restriction on the sale of all of
these substances"” (para 152). The Report made a number of restrective propo-
sals but added that "it is clear ... that there will still be a great variety
of abortifacient drugs and preparations untouched by any legislation, and we
doubt whether any restrictive measures can be devised which would cope with
the problem satisfactorily or adequately” (para 161). These words may remain
particularly significant in jurisdictions where herbal or folk remedies may
exist which are employed for the purpose of termination of pregnancy.
Further, an analogy exlsts between substances and instruments, since many
instruments in common use may be employed for unlawful abortifacient pur-
poses. However strongly it may be wished to discourage their use upon moral,
hygienic or therapeutic grounds, it 1s clear that the sale of such items as
knitting needles, crochet hooks and halr pins cannot be restricted even when
their intended use 1s strongly suspected to be unlawful.

Instances of "lawyers' law” arising under section 59 include the propo-
sition that to be convictable for having acted to "procure” a poison, noxious
thing or instrument, a defendent must have acquired it a proximate time
before the unlawful attempt to use or empty it or achieve abortion. R. v.
Mills (1963) a regular abortionist obtained instruments of abortion some
time before the act charged and stored them in a cupboard. In quashing his
conviction under section 59, the court held that to "procure” meant to obtain
from another and one could not so procure against the section what was
already a theft. Further, Australian jurisprudence holds that a defendant
must be charged with supplying a prohibited means of abortion to a particular
person or with procuring such means for use upon a particular women.

Thus, Commonwealth statutes based upon section 59 of the 1861 Act have
produced an interesting but relatively minor jurisprudence of their own. The
major interpretations of such provisions depend, however, upon matters more
relevant to basic abortion law contained in section 58 and its equivalents.
Acccordingly, acting with the legitimate intention of achieving contraception
or menstrual therapy will create no offence against a provision modelled on
section 59. A woman Intentionally procuring means to achieve her own
miscarriage may in principle be liable under section 59 "whether she be or be
not with child”, whereas she can be convicted under section 58 of using such
means upon herself only when she is "with child". She may be convictable
under section 58, however, for an attempt, in Jurisdictions where attempting
an end impossible to achleve is convictable. In jurisdictions where that is
not a convictable attempt against section 58 it may be that procuring means
is not unlawful against section 59. It remains possible in theory, of
course, that a woman obtaining and using means upon herself when she is not
pregnant who is convictable of neither a full offence nor an attempt based on
a section 58 provision may be convictable of unlawfully procuring of meauns
against a section 59 provision. However the latter provision's requirement
for conviction of "unlawfully” procuring a means to be "unlawfully"” used may
make that an unlikely interpretation.
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IV. The Legal Foreground: Emerging Issues

A. The Contraception—-Abortion Distinction

Some laws as a matter of policy encourage directly or indirectly contra-
ception over abortion by, for example, making it more difficult to obtain
abortion. Other laws discourage both contraception and abortion by prohi-
biting either, for example, to adolescents. Hong Kong, however is a
forerunner in establishing an adolescent indication in its new abortion law
(see IIT A i1 above). No Commonwealth abortion law contains a provision
similar to a Finnish provision requiring abortions be done at the earliest
possible stage of pregnancy. Further no Commonwealth abortion law contains
contraceptive provisions, similar to that of Iceland, requiring that contra-
ceptive services and counselling be given to the woman and her partner in the
post abortion phase. India, however, does recognise the contraceptive and
abortion interaction by establishing an indication for abortion upon a
showing of contraceptive failure (see II B 1ii above).

The point at which contraception becomes abortion is not clearly deli-
neated in Commonwealth abortion laws and it varies according to jurisdiction.
Further, while some might consider a procedure to be abortion in fact, it is
not necessity so in law. Before criminal 1iability can exist for abortion in
some Commonwealth countries certain stages such as implantation, proof of
pregnancy or quickening have to have been proven beyond a reasonable doubt to
have occurred. These stages vary according to Commonwealth law and to
whether someone is acting on a woman or a woman is acting on herself.

A distinction of major significnace to both abortion law and fertility
control by contraception was drawn late in 1981 by the U.K. Minister of
Health, Dr. Gerard Vaughan. The Minister had been called upon to consider
the status of administration post-coital ("morning after") contraceptive
pills, and in particular whether administration was required to conform to
the Abortion Act 1967 in order to preclude penalties under the Offences
Against the Person Act, 1861 for unlawful abortion. The reasoning supporting
conformity to the abortion law was that such administration was intended to
procure miscarriage, by preventing a fertilized ovum from biological develop-
ment into a fetus, and that the pill was a poison or noxious thing employed
after intercourse for the purpose of obstructing its natural consequence of
pregnancy and childbirth.

Underlying the argument was the view that legally protected life begins
at conception, and that deliberate interference with the products of concep-
tion is legally justifiable only in accordance with abortion law. The possi-
bilities that the pill acted to prevent conception, and that, were it not
admitted, no conception would have occurred in any event, perhaps due to
sterlity, were seen as no barrier to the argument. The English 1861 Act con-
demns the administration of "any poison or other noxious thing” done "with
intent to procure the miscarriage of any woman whether she be or not with
child”; that is, the Act condemns unlawful interference with women whether or
not they have conceived.

The Minister, a personal supporter of more strict legal controls upon
abortion, observed that administration of a pill within 72 hours after inter-
course did not constitute abortion, and did not therefore have to conform to
the law on abortion. It was legitimate contraception, and bound only by laws
pertinent to the practice of contraception. Post-coital administration was
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comparable to pre-—coital administration of a drug or device taking effect
after intercourse to prevent either fertilization of an ovum or its implan-
tation and development.

The basls of the Minister's view, which was developed and expressed as
an official Departmental opinion formulated by ministerial legal and other
advisors, as opposed to an individual or purely personal view, is that fer-
tilization of an ovum and a woman's conception are different processes. A
woman cannot be saild to have conceived simply because one or more of her ova
have been fertilized. For the woman to have conceived and to have beconme
pregnant, a fertilized ovum must have become implanted in her womb. Abortion
is interference with pregnancy, not merely interference with a fertilized
ovum, such as by preventing its implantation into the womb.

The Minister relied upon the recent experience of in vitro, (test-tube)
fertilization to explain the distinction. Dr. Vaughan observed that when an
ovum is fertilized in the laboratory, and remains in the test—tube before
implantation, no woman can be sald to have conceived and to have become
pregnant. Similarly, destroying the ovum while it is in the test-—tube,
perhaps because of its abnormal development, cannot be described in law as
abortion, although that may offend other laws, whether criminal or civil. It
is only when the fertilized ovum becomes implanted in a woman's womb that her
conception has occurred in the sense to which the abortion law applies. The
Minister's conclusion was that prevention of conception in this sense consti-
tutes contraception, and not abortion. If administration of a pill prevents
or is intended to prevent conception, even by operating upon a fertilized
ovum, the procedure is not required to conform to the abortion law.

Two issues of special significance are raised by the position taken by
the Minister of Health. The first concerns the means used to prevent concep-
tion, since menstrual regulation or menstrual therapy (see IV. B. below) may
be undertaken with the like effect, and even for the sole purpose of pre-
venting conception. The impact of the Minister's reasoning upon menstrual
therapy may be scarcely less important than its impact upon recourse to
"morning after" contraception. The second concerns the length of time after
intercourse during which means may be employed, whether chemical or, for
instance mechanical, to prevent implantation of a fertilized ovum. It
appears from Dr. Vaughan's statement, that such means undertaken or operative
within a period of time before natural implantation occurs, would fall out-
gside the scope of the abortion law. This offers the clarification that abor-
tion consists in acting upon a woman with intent to prevent development of an
implanted fertilized ovum, whereas contraception consists in acting with
intent to prevent implantation.

This clarification may have a dynamic effect regarding test tube fer-
tilization, which has appeared in the Commonwealth not only in the United
Kingdom, but also in Australia and Canada (where birth occurred, the actual
implantation having been undertaken in England), and, it 1is claimed in India.
Test-tube fertilization is still in the stage of research and development.
The technique remains assoclated with a sizeable proportion of cases
resulting in wastage of the products of conception. This parallels to a
significant degree spontaneous abortion naturally occuring in women of defec-
tively developing zygotes. Classification of the loss resulting from test-
tube fertilization as abortion would inhibit this aspect of test-tube
fertilization directed towards the promotion of childbearing among woman
incapable of conceiving children. It also opens up the possibility, however,
of maintaining a fertilized ovum in the laboratory through several stages of
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cell division and differentiation, for purposes not of implantation, but of
pure research. The point at which cellular research becomes human research
is not clearly marked, but such experimentation may compel some resolution of
the intractable issue of when human life commences.

While means to distinguish between contraception and abortion have been
clarified by Dr. Vaughan's 1981 observation, it must be recalled that in 1977
New Zealand amended its Crimes Act 1961 provision on procurement of
miscarriage by entacting that:

"the term 'miscarriage' means -

(a) The destruction or death of an embryo or fetus after
implantation; or,

(b) The premature explusion or removal of an embryo or fetus
after implantation, otherwise than for the purpose of
inducing birth of a fetus belived to be viable or
removing a fetus that has died.”

The 1976 West German abortion law and the 1978 Liberian abortion law also
define abortion as a post implantation procedure.

In limiting unlawful abortion to post—implantation procedures, the New
Zealand law anticipated the need to separate contraception from abortion. It
may not, however, have anticipated test—-tube fertilization, and the capacity
to preserve a fertilized ovum in vitro before undertaking implantation.
While the legislation helpfully eased the legal path to contraception, and
also to pre-implantation menstrual therapy (see IV B below), it may remain
in need of continuing review in light of developments in the biotechnology of
both fertility control and reproduction.

The effect of perceiving abortion to be possible only after implan-
tation, whether the perception arises from legislation or from ministerial or
administrative clarification, is that abortion laws which require proof of
pregnancy as a condition of criminal 1iability are rendered subordinate to
contraceptive practices which occur before implantation, and which are
designed to prevent implantation. Laws requiring proof of pregnancy are
widespread with the Commonwealth. Regarding persons who act upon other
women, many laws follow the model of the Indian Penal Code in imposing 1iabi-
lity for abortion only where the woman can be shown to have been "with child”
(see IT A iii1). Scottish Common law still applies, with the precondition to
abortion liability that the woman be "with child”. The laws of Sierra Leone,
Lesotho, and Swaziland appear to require a woman to be "quick with child”
before liability for abortion could exist. This position is congruent with
this provision of English Common law dating from before the abortion law was
reduced to a legislated form in England in 1803.

Even in England, under section 58 of the 1861 Act, to which the Abortion
Act 1967 applies only exceptions from criminal liability, a woman who acts
upon herself with the intent to terminate her pregnancy is liable only when
she can be proven to have been "with child”. This provision, which is widely
although not invariably applicable in Commonwealth jurisdictions influenced
by the 1861 Act, may come to be of great significance. Safe and reliable
means of self-applied menstrual therapies are imminent, and may come to be as
available as routine chemical or mechanical contraception. Prostaglandin
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suppositories, for instance, may induce menstration close to the time of
implantation. Thus, the time span for contraception, in the sense of pre-
pregnancy means of fertility control, may expand, and the beginning point of
legal abortion liability may accordingly recede. The fact that this may
occur under the legislation of 1861 existing in England and elsewhere without
invoking or violating provisions of the Abortion Act 1967 or other such simi-~
lar advance laws 1s an emerging perception of the contraception—abortion
interaction which may prove to be of major significance to women's health.

B. Menstrual Therapies

Menstrual therapiec is a generic term describing medical and surgical
procedures performed on the uterus for diagnostic and therapeutic purposes.
The term includes menstrual aspiration, also known as menstrual regulation,
the use of drugs, and the more traditional dilation and curettage. A number
of these medical means may also be used after conception for the purpose of
termination of pregnancy, but they may be used for many other legitimate pur-
poses. Diagnostic biopsy of the uterine lining may be indicated upon such
clinical grounds such as apparent infertility, dysfunctional bleeding and
suspected uterine cancer. Uterine evacuation may be indicated by heavy
bleeding, amenorrhea and other menstrual irregularities. Menstrual aspira-
tion, for instance, may be used to remove products of conception in
incomplete, inevitable or septic abortion, whether such abortion may have
been of spontaneous or induced origin.

Treatment of incomplete abortion, for instance, is a common medical pro-
cedure, involving the qualified operator in no liability under abortion laws,
since such operator does not initiate the miscarriage, or participate in any
criminal scheme or conspiracy. The practitioner simply responds to the cli-
nical situation in a clinically approprlate way, according to the norms and
standards of routine and reputable medical practice. Strategies may exist to
preserve a pregnancy, depending upon the health status of the patient, but a
doctor determining in good faith that such strategies would have a low proba-
bility of success, or that they would be too dangerous to the patient's life
or health, may employ uterine evacuation without violation of laws on abor-
tion. Abortion laws are designed to limit the deliberate initiation of abor-
tion, but not to affect conscientious treatment of endangered women. This is
invariably made explicit in developed and advanced abortion legislation, and
is implicit in laws expressed in only negative, basic terms. Further, such
laws affect the intention to procure miscarriage, per se, as opposed to the
intention to preserve life and health upon the danger of incomplete or
threatened abortion, when the actor has not deliberately caused or contri-
buted to the existence of such danger.

Where uterine evacuation is initiated for purposes of abortion in a
woman known to be pregnant, this must be done in conformity with the local
law governing abortion. Many such procedures may be undertaken, however,
before conception and pregnancy can be diagnosed by routinely available
methods. In many Commonwealth jursdictions, pregnancy is not capable of
medical confirmation until at least six weeks' gestation. Suspicion of
pregnancy before that time, based perhaps upon the personal history of the
woman, cannot be confirmed beyond reasonable doubt.

This point relates to a major distinction between two models of historic

Commonwealth abortion laws, which has become of great significance upon deve-
lopment of medically reliable and safe means of undertaking menstrual
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therapies. The effect of the distinction may have been reduced, however, by
the statement of the U.K. Minister of Health, Dr. Gerard Vaughan, regarding
definition of contraception as a pre—implantation procedure, and of abortion
as a post—implantation procedure (see IV. A. above). Similarly legislation
modelled on New Zealand 1977 Act would remove menstrual therapies performed
before provable implantation from the scope of the Abortion law (see ibid).

It has been seen that basic law, expressed in Section 58 of the English
Offences Against the Person Act, 1861, provides for punishment of:

"whosoever, with intent to procure the miscarriage of any
woman, whether she be or be not with child, shall unlawfully
[act in defined ways]"” (emphasis added).

Accordingly, a prosecutor pursuing a criminal charge is so relieved of the
burden of having to show the woman's actual pregnancy. This is of con-
siderable advantage, since in classical criminal proceedings the prosecution
has to prove beyond reasonable doubt both elements which together consititute
the crime charged, namely the defendant's specified wrongful intention, and
the defendant's commission of the specified wrongful act in furtherance of
such intention.

In contrast to the position under the many Commonwealth abortion laws
which follow the English 1861 model is the position under the Indian Penal
Code 1860. The abortion provision of the 1837 Draft Code was not materially
altered in the 1860 Penal Code.

The 1860 Penal Code provides in Section 312 that:

"whoever voluntarily causes a woman with child to miscarry
shall .... be punished ...." (emphasis added).

The Indian Medical Termination of Pregnancy Act, 1971 and Singapore's
Abortion Act 1974 express conditions for lawful abortion, but the signifi-
cance of the language of the Penal Code 1s not its effect upon availability
of abortion services, but its effect upon availability of menstrual thera-
pies. Regardless of intent, the wrongful act of the crime of abortion under
the Penal Code is acting upon a woman who has conceived and become pregnant;
that is, a woman who can be proven to be "with child". Where menstrual
therapy is conscientiously undertaken within six or so weeks of last
menstruation, reasonable doubt about conception may be hard to rebut, so that
the behaviour constituting unlawful abortion under the 1860 Code may be
almost impossible to demonstrate. When the woman is acted upon, moreover,
for a purpose of diagnosis or treatment outlined above, the mental or inten-
tional element of unlawful abortion may be beyond clear demonstration.

The result is that, in jurisdictions under the Penal Code, the law
regarding abortion can less easily be invoked against menstrual theraples
than i1t can in jurisdictions conforming to the English model of law expressed
in terms of the 1861 Act. It may be observed, however, that this observation
is based upon comparison of the different behaviour constituting the crimes
as defined, turning upon the need to prove whether the woman acted upon was
pregnant. Analysis comparing mental intentions for commission of the crimes
reveals less distinction, since in jurisdictions under both the 1861 and 1860
models, an innocent intention in performing the prohibited behaviour will be
exonerating. This was shown in 1938 in the Bourne case, where procuring
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miscarriage for the purpose of saving the woman's life or health was held not
to be an offence against the 1861 Act. Further the recent statement of Dr.
Gerard Vaughan, the U.K. Minister of Health, that acting with intent to
prevent implantation of a fertilized ovum is part of contraception, and not
abortion.

Since practitioners' intentions are directed towards diagnosis and
therapies other than abortion, and in particular are concerned with avoidance
of implantation of fertilized ova, and since women receiving services cannot
be shown to have been "with child"”, Bangladesh is able to provide menstrual
therapies to a sizeable number of women without violating its Penal Code pro-
visions on abortion, and without passing new law to liberalize or amend those
provisions. Neither the behavioural nor the mental components of the crime
of abortion are present. In jurisidictions under the English model law of
1861, the behavioural component of the crime is not affected by whether a
woman can be shown to have conceived, but the mental element of the crime may
nevertheless be absent, for the reasons seen above at III B iv.

Where the mental element of the crime of abortion is absent, because the
prevailing intention is for instance to perform one of the legitimate
menstrual therapies, it is of no consequence that derived uterine contents
may upon being filtered disclose a fertilized ovum, or even indeed an
implanted ovum. Where the intention at the time of acting is innocent of
intent to undertake abortion, the act does not retrospectively become
unlawful when the true circumstances appear. Apart from having an innocent
intent, a practitioner would also be protected by a defence based upon
mistake fact.

If the menstrual therapy 1s concerned not simply with restoration of
menstruation but also with a pathological conditon, examination of the
uterine contents may be more likely. This may increase the chance of a fer-
tilized ovum being found, but since the examination 1s consistent with and
(except for a forensic examination) compelled by a therapeutic purpose, and
is conducted in the routine course of a patient diagnosis and treatment, the
presence of such an ovum can have no incriminating effect. There is a clear
analogy with fitting an I.U.D., following which a woman may discharge a fer-
tilized ovum which the device prevented from achieving implantation. There
is no duty to seek out such an ovum, and no criminal consequences could
result.

Accordingly, menstrual therapies are not confined by laws defining and
prohibiting abortion. Whether they may be affected by laws on such offences
as attempting or conspiring to commit abortion is matter to be analysed
separately (see III1 B iv). The main point remains that the conscientious
pursuit of menstrual theraples, like the similar pursuit of contraception by
methods intended to operate before implantation of a fertilized ovum, have
become distinguished in law from the practice of abortion.

This result proceeds from a priori reasoning, but it is reinforced by
pragmatic and humane considerations. 1In jurisdictions following the English
1861 model, where absence of proof of pregnancy does not bar conviction for
abortion, women in fact not pregnant are in medical need of the diagnostic
and other services called menstrual therapies. Menstrual therapies can be
undertaken with the intention to achleve abortion, of course, when it has
been seen that they must conform to the local abortion law, but not all
menstrual therapy 1is abortifacient in purpose or effect. If it is claimed
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that all menstrual therapy must conform to the abortion law and, for
instance, the regulations made to implement advanced laws, patients from
young girls to the elderly, from apparently infertile women yearning for
their own children to for instance celibate women in holy orders will be able
to take advantage of these medical techniques to maintain their health only
as abortion applicants and recipients. They will have to submit applications
to hospitals and other bodies, with copies perhaps retained by governmental
agencies, and theilr subsequent medical records will disclose their receipt of
abortions. Such barriers to their receipt of legitimate medical care through
doctors acting in good faith may appear both oppressive and unjustifiable.

The reasoning outlined above has been expressed in the article entitled
"Menstrual Therapies in Commonwealth Asian Law”, by Dr. Pouru P. Bhiwandiwala
et al., published in International Journal of Gynaecology and Obstetrics
71982). The text of this article was sent to Commonwealth legal departments
where the Penal Code is applied, and their responses were requested. These
gave kind consideration to the thrust of the reasoning, and approved it. The
Attorney General of Malaysia, for instance, felt "able to confirm that there
can be no 1liability for abortion or causing miscarriage under the Penal Code
of Malaysia where menstrual therapy 1s administered to a woman who 1s not
proven to be "with child"”. Similarly, it was observed that "it appears that
Menstrual Therapies can be performed in Sri Lanka without violating abortion
law where a woman 1s not proven to be "with child.”

These responses were consistent with that from Bangladesh, which
observed that there was no specific law regarding menstrual therapies, and
that they would not be questionable in courts unless they were to be used
within the mischief of the abortion prohibition as defined by sections
312-316 of the Penal Code. This mischief, it must be remembered, consists in
acting with intent to procure the miscarriage of a woman who is "with child.”
Where another intent animates a person, or where the woman cannot be proven
to be "with child,” such as where menstrual therapy is undertaken soon after
menstrual delay, the mischief of the abortion provisions is not found. The
Bangladesh response to the questionnaire underscores the 25 January 1980
Memorandum "Guidelines for Menstrual Regulation (MR)" of the Govermment of
Bangladesh explaining the legality of MR. That memorandum includes an
extract from a legal interpretation of the Institute of Law found in thelr
Report on Legal Aspects of Population Planning in Bangladesh made to dispel
any prevailing doubts about the legality of MR.

... many Family Planning Clinics are carrying out the post-
conceptive method of "Menstrual Regulation™ as a means of
birth control which does not come under section 312 of the
Penal Code. Under the statutory scheme, pregnancy is an
essential element of the crime of abortion, but the use of
menstrual regulation makes it virtually impossible for the
prosecutor to meet the required proof.”

The Malaysian response was less willing to accept the inapplicability of
Penal Code provisions on liability for attempted abortion where a woman was
not provable to have been "with child"”, because of the Malaysian Court of
Appeal decision in the 1958 case of Munah bt. Ali v. Public Prosecutor,
discussed above regarding Preparatory and Inchoate Offences (see III B iv).
Although the jurisprudential underpinning of this decision has been severely
corroded by the 1975 House of Lords decision in the English case of Haughton
v. Snith (discussed at TII B iv), it remains to be seen whether Malaysian
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Courts will follow the reasoning of their own Court of Appeal, or review that
1958 decision in view of the 1975 reasoning of the House of Lords. The High
Court of Malaysia applied Haughton v. Smith in Public Prosecutor v. Kee Ah
Bah, (1979) paying atteuntion to the principles decided by the House of Lords.
Tﬂz-principles were applied to reverse an acquittal, however, rather than to
exonerate a defendent, so their full effect has still to be determined.

C. Health and Allied Health Personnel

i. Generally

Consistent with recommendations of the Sixth Commonwealth Health
Ministers meeting in 1980 this Report examines what Commonwealth govermments
have done to enable the delivery of abortion services by adequately qualified
health and allied health personnel. Statutory, judicial and administrative
recognition of the propriety of the delivery of health care by health and
allied health personnel is increasing throughout the Commonwealth. Some
Commonwealth constitutions contain policies toward ensuring, as it is
expressed in the constitution of the Federal Republic of Nigeria that:

"there are adequate medical and health facilities for all
persons” (17d)

Commonwealth governments are realising that they will not be able to
fulfil these kinds of mandates unless they make more effective use of health
manpower resources by using the most highly qualified for the more
specialised kinds of care, while leaving the routine procedures and health
education to those who are appropriately experienced and trained, but not
over-trained for the tasks they are called upon to perform. Commonwealth
governments have acknowledged the fallure of traditional Western medical
models to provide adequate health care for all. This 1s particularly the
case 1n countries where large portions of the population have limited or no
access to health care. Further, governments realise that it is more cost
effective to improve skills of existing indigenous health care providers than
to establish a completely new system of health care delivery.

Commonwealth govermments are moving to provide legal recoguition of
health and allied health personnel whether they be trained by teaching or by
experience and apprenticeship. They are doing this in a variety of ways and
in a variety of circumstances. The choice of terms that encompass the broad
spectrum of health personnel is difficult. Accordingly it was thought best
to use the inclusive term, 'health and allied health personnel' used by the
World Health Organisation. This term includes both those health care provi-
ders that receive formal training and usually are liscensed and those health
care providers that learn their skills empirically perhaps by experience or
apprenticeship with respected elders in their craft, but lack formal training
and qualifications. The attitude of governments towards them range generally
from exclusion to encouragement. Legal recognition of health and allied
health personnel is achieved in several ways by Commonwealth govermments.
Among them are:

* Statutes or administrative decrees regulating indigenous
health care providers or traditional birth attendants by
excluding them, tolerating them, including them or
integrating them;
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Native custom recognition acts;

*  Statutes or administrative decrees registering trained
health and allied personnel generally;

* Statutes or administrative decrees permitting the use of
trained health and allied health personnel to do specific
acts; and

*

Judicial interpretation of statutes or subordinate regula-
tions.

The 1981 decision of the U.K. House of Lords in the Royal College of
Nursing case, recognised the legality under the Abortion Act 1967 of nurses
administering drugs through a doctor—-inserted catheter for the purpose of
inducing abortion in the form of premature labour, and of nurses then
managing the premature delivery while a doctor was available on call in
emergency. This precludes any exercise of independent judgement to instigate
abortion procedures, since doctors reach individual decisions specific to
each patient affected. It may lead to the question, however, of whether doc-
tors might set conditions upon which nurses may themselves determine and
instigate appropriate medical procedures, upon the outcome of prescribed
tests which nurses themselves conduct. Where medically qualified personnel
are scarce, this may be appropriate, as indeed the position regarding perfor-
mance of some menstrual therapies in Bangladesh may indicate.

ii. Indigenous Health Care Providers/Traditional Birth Attendants (TBAs)

The importance of the care provided by traditional birth attendants
(TBAs) can't be overlooked as has been the case in the past. The definition
developed by Verderese and Turnbull and used in a 1979 World Health
Organization publication is:

"A person (usually a woman) who asists the mother at child-
birth and who initially acquired her skills delivering babies
by herself or working with other TBAs. She is more commonly
found in rural areas.”

In view of recent trends to train TBA for other tasks, the definition of
TBAs' activities could be broadened according to a definition developed by
P.C.Y. Chen:

"Care of a woman throughout the normal maternity cycle, care
of the normal newborn baby, participation in family planning
counselling and contraceptive distribution; nutritionmn;
hygiene; health education; immunization and other such tasks
as she may be trained and authorized to perform by the
Ministry of Health of other health authority.”

Indeed, recent report Traditional Midwives and Family Planning by
Mayling Simpson-Herbert, Phyllis T. Piotrow, Linda J. Christie and Janelle
Streich explains that between 60 and 80 percent of babies born in the deve-
loping world are delivered by TBAs. It continues by explaining that TBAs
also perform abortion, which is usually less hazardous than deliveries,
regardless of the legal status of abortion and sometimes even derive a major
part of their income from abortion.
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The nature of the care that 1s provided by TBAs is perhaps 1in many ways
more responsive to women's needs and more sensitive to local cultural values
than care provided by trained doctors, gynaecologists and obstetricians. As
a result some governments are moving to train TBA's not only to attend birth
but to provide maternal and child health care and family planning services.
Indigenous health care providers in many situations know more about how to
meet the health needs of a community, and as a result are more sought after
and trusted. This can be particularly true of TBAs who do abortions, for
example, by use of traditional means such as massage abortion, emmanagogues
etc. This trust and confidence they enjoy could in part be due to the fact
that TBAs are women and the fact that they are more accessible than doctors,
particularly in rural areas.

Women—-to-women services have accompanying benefits, such as health care
recipients feeling more comfortable given, for example, the protection of
modesty and preservation of cultural practices of communication of female
biological problems which such a service can provide. Women are more forth-
coming in explaining their female problems to other women who have
experienced some or all of the same problems, accompanying fears, reser-
vations and embarrassments. On the other hand it can't be overlooked that
there 1s room for improvement of the quality of care that is provided by
TBAs. Studies by R.W. Rochat and M.J. Rosenberg on abortion complications in
Bangladesh showed that more than half of the complications and deaths
occurred after abortions that were performed by TBAs.

Govermments have various approaches to the regulation and improvement of
the standard of care of indigenous health care providers generally and TBAs
specifically. J. Stepan in his chapter on "Patterns of legislation con-
cerning traditional medicine” explains that legislative approaches range from
a monopolistic system where only the practice of modern scientific medicine
is recognized as lawful with the exclusion of and sanctions against all other
forms of healing to an integrated system in which there 1s official promotion
of the integration of 2 or more systems under a single recognized service.

J. Stepan explains that in between these 2 extremes are the tolerant system
where only the system based on scientific medicine 1s recognized, although,
the practice of various forms of traditional medicine is tolerated by law and
the incluslive system in which medicines other than scientific medicine are
recognized as legal.

Many Commonwealth laws exclude TBAs from attending births thus
establishing a monopoly for doctors or licensed midwives. The degree to
which such laws are enforced varies not only from country to country but
within countries. Other Commonwealth laws are tolerant in that they neither
prohibit practice by TBAs nor provide any legal protection. For example, in
Nigeria TBAs have no legal status or protection but they can practice in
their respective communities.

Another example is the Malaysian Medical Act of 1971 which contains a
broad general exemption:

34.(1) "Subject to the provision of subsection (2) and regula-
tions made under this Act, nothing in this Act shall be deemed
to affect the right of any person, not being a person taking
or using any name, title, addition or description calculated
to induce any person to believe that is he 1s qualified to
practise medicine or surgery according to modern scientific
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methods, to practise systems of therapeutics or surgery
according to purely Malay, Chinese, Indian or other native
methods, and to demand and recover reasonable charges in
respect of such practice”.

Several such exemptions exist in Commonwealth Medical Practice statutes. 1If
such exemptions do exist the question then becomes whether the TBA's practice
is considered to be a practice of "systems of therapeutics or surgery
according to purely Malay, Chinese, Indian or other native methods”, and
whether TBAs can "demand and recover reasonable charges in respect of such
practice.” Where such exemptions do exist the TBAs practice is monitored by
a regulation of the Health Ministry usually by a register. TBAs are
recognized but not accorded any legal status. Another tolerant approach,
taken for instance in Belize, is to allow TBAs to work but only in areas
where physicians or licensed nurse midwives are not available.

The inclusive System recognises and supports traditional medicine as
part of the state-regulated structure of health care. Such systems are par-
ticularly prevalent in India, Sri Lanka and Bangladesh where medical tradi-
tions, such as ayurvedic medicine, have long histories of development,
literature or teaching. The traditional ayurvedic physicians in Sri Lanka
are controlled by the Ayurvedic Medical Council. The scope of their practice
includes treatment in “ailments or diseases associated with pregnancy and
childbirth.” (Ayruvedic Medical Council Notice of 5 October 1970).

The full scope of this authorisation is not apparent, but it may be
argued that, undertaking a diagnostic or other menstrual therapies may be
authorized. For avoidance of doubt clarification by Ministries of Justice or
Health or Indigenous Medicine would be helpful particularly in areas
where ayurvedic practice might overlap with liscensed nurses, midwives or
modern medical practice. Such an overlap might exist in the area of
prescription of therapeutic drugs. 1In India, for example, provisions regu-
lating Ayurvedic and Unani drugs and homoeopathic medicine were introduced by
the Drugs and Cosmetics Act, 1940, as amended in 1966, and the Drugs and
Cosmetics Rules, 1945, as amended in 1964 and 1970. “Ayurvedic and Unani
drugs"” are defined as "medicines intended for internal or external use for or
in the diagnosis, treatment, mitigation or prevention of disease in human
beings, mentioned in, and processed and manufactured exclusively in accor-
dance with the formulae described in the authoritative books of the Ayurvedic
and Unanl systems of medicine, as specified in further texts". Clarification
perhaps by a Ministry of Indigenous Medicine as to whether vaginal sup-
positories that might eventually be used for menstrual therapies come within
this definition or other similar definition in other Commonwealth countries
with a Ayurvedic or Unanl system might be helpful to these professions who
have a mandate to treat allment or diseases associated with pregnancy.
Inclusive systems might also specify duties of responsibilities of TBAs
through, for example, training courses. Successful completion of a training
course might earn a TBA a certificate but not legally protected license. A
TBA is thus included through her training but not necessarily by law.

Very few Commonwealth countries have actual integrated systems. Some
achieve an integrated system by what happens in fact. For example, several
Commonwealth countries including India make considerable efforts to traln and
register TBA's and to integrate them into the health care system particularly
in the rural areas. The scope of their practice depends in part on their
apprenticeship and the kind of formal training however minimal they might
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receive. Application of sanctions against TBA's acting outside the scope of
their practice is very infrequent given the lack of legal infrastructure in
rural areas. If they are applied they are only in the most extreme cases of
negligence usuaily causing the woman's death.

In the years ahead Commonwealth countries will have to decide whether to
leave the situation as is, determine whether they want to prohibit or promote
the practice of TBAs. If they want to promote the practice of TBAs they will
have to establish whether acts legalizing indigenous medical practice inclu-
des the practice of TBAs, or whether TBAs need a separate act to, for
example, establish their scope of practice. Will the scope of practice
include de jure menstrual theraples and perhaps early abortion as it now does
de factdr_the prescription of certain drugs necessary for the specified prac-
Tice as it now does with registered midwives? Commonwealth countries will
also have to determine whether any kind of training 1is legally required apart
from apprenticeship and experience. Further, they will have to decide
whether a registration or liscensing system would improve the standard of
care and what kind of sanctions if any are appropriate for TBAs acting out-
side the scope of their practice and for their malpractice.

Beyond tolerating or including health services administered by TBAs,
some legal systems show willingness to take into account practitioners'
intentions in Western criminal proceedings. For instance, custom may be
invoked in Papua New Guinea under the Native Customs (Recognition) act, 1963
in common law courts of criminal jurisdiction to ascertain the existence of a
state of mind, to decide the reasonableness of behaviour and the reasonable-
ness of an excuse. It may give TBA's greater immunity from oppressive legal
limitations on their work done according to their custom. Similarly, custo-
mary belief held in good faith may be found a justification in an individual
case for not proceeding with a criminal case. When applied locally it may
require wider recognition of rights of communities and potential receiplents
of services to the practice of TBAs.

i{i{i. Trained Health and Allied Health Personnel

It is notable that the 1979 gtudy by John M. Paxman, Francis M. Shattock
and N.R.E. Fendall, entitled The Use of Para-Medicals for Primary Health Care
in the Commonwealth: A survey of medical-legal issues and alternatives, which
drew upon responses of 28 Commonwealth Member States covering many more legal
jurisdictions, and which devoted many pages to illustrating the laws deve-
loped in a number of countries, gave no evidence of para-medical personnel
being granted authorisation to perform abortions. Personnel such as licensed
midwives were in some instances allowed to conduct childbirth by Caesarian
Section in emergency, a procedure far more dangerous than abortion par-
ticularly early abortion. They were also allowed to conduct routine internal
examinations upon women, but abortion services appeared not to be included in
details, lists and schedules of the medical treatments they might be per-
mitted by law to perform in an independent capacity.

The study did note, however, that in Bangladesh certain menstrual thera-
pies are undertaken by para-medical personnel, such as Lady Family Planning
Visitors who use procedures which are comparable to early inducement of abor-
tion. This is compatible, of course, with the performance of post-coital
contraception by mechanical (as opposed to pharmacological) means, and
congruent with the widespread permission many suitably qualified para-
medicals are reported by Paxman, Shattock and Fendall to possess to perform
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vaginal douching, fit intrautering devices and use appliances, internally for
obtaining specimens of the uterine contents.

The legal authority of such personnel administering those methods before
pregnancy can be definitively established will emerge in years to come par-
ticularly as those methods M.P. Embrey discusses in his article in Appendix C,
become available. Those methods used before pregnancy can be established in
many Commonwealth countries can be legally administered by licensed health
and allied health personnel. Few Commonwealth countries have taken advantage
of this legal opportunity. Bangladesh, however, has trained family welfare
visitors to administer those procedures before pregnancy can be proven.
Mauritius, in contrast, where pregnancy must be established as an element of
the crime, has not moved to train health and allied health personnel to admi-
nister menstrual theraples or pre-implantation methods often called hinsight
methods. It 1is often asked whether appropriately trained health or allied
health personnel can perform menstrual regualation (MR) or abortion safely.

A study by S. Bhatia, A.S.G. Faruque and J. Chakraborty on "Assessing
Menstrual Regulation Performed by Paramedics in Rural Bangladesh" showed that
the complication rate of MR performed at less than seven weeks of the last
missed period was minimal and compared favourably with complications rates of
menstrual theraples performed by doctors. The study concludes:

"The preceding account of the results of 212 MRs preformed by
Bangladeshi lady family planning visitors indicates that LFPVs
or other categories of paramedical staff can perform menstrual
regulation if they are properly trained and are provided with
appropriate medical supervision and back-up”.

Important questions concern not simply the techniques which para-medical
personnel may be permitted to employ, but the length of the lines of com-
munication by means of which they receive supervision. The drafters of the
Barbadian bill, 1979 - 10:31, allowed for delegation when they allowed for
the temination of pregnancy of not more than 12 weeks to "be administered by
or under the supervision of an authorised medical practitioner ..." The
words "under supervision”™ may be taken to mean standing orders to those
acting under doctor supervision so as to allow them to act independently in
certain specified situations and to require them to refer higher risks cases
to the more specialized skill of a doctor.

The increase of the availlability of services early on in pregnancy or
suspected pregnancy decreases the rate of procedures and assoclated complica-
tions done later in pregnancy. Thus, some Commonwealth countries, most
notably Bangladesh, are achieving an Iincrease in overall safety of and
accessibility to more cost effective women's health services and a decrease
in the monopoly and accompanying high costs on the delivery of a health ser-
vice solely by a scarce medical profession and an increase in the more effec-
tive and efficient use of thelr time and expertise through supervision and
delegation.

iv. The Role of Nurses and Comparable Professionals

The location of abortion regulation within the field of c¢riminal law and
jurisprudence fundamentally affects the delivery of abortion services. This
was shown 1n an abortion-~related English case decided in 1981 in the House of
Lords, named Royal College of Mursing of the United Kingdom v. Department of
Health and Social Security. The case arose with regard to Britain's Abortion
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Act 1967, in force in England, Wales and Scotland and concerned whether nur-
ses performing professional functions of management of abortion procedures
are protected by the Act. In England and Wales abortion is taken to mean
those procedhres done from the time of nidation. 1In Scotland abortiom is
taken to mean those procedures done from the time pregnancy can be proven
beyond a reasonable doubt by reasonably available methods, about 6-8 weeks
(see IV A above). As a result those procedures, done in England and Wales
before nidation and in Scotland before pregnancy can be proven, do not fall
under the British Abortion Act 1967.

A conflict of criminal principles had to be resolved. One principle
accepts the inherent 1llegality of abortion, as expressed in the basic law,
the Offences Against the Person Act, 1861 Section 58 provides that:

"e.+e« whosoever, with intent to procure the miscarriage of any
woman ... shall unlawfully administer to her or cause to be
taken by her any poison or other noxious thing, or shall
unlawfully use any instrument or other means whatsoever with
the like intent, shall be guilty of felony ..."

The celebrated 1938 case of R. v. Bourne, still applicable in Northern
Ireland, recognised that abortion performed to preserve the woman's life or
physical or mental health is not “"unlawful”, but the legislation, while sub-
ject to this interpretation, remained expressed in only negative terms. The
underlying presumption is that, whether in defence of women's protection
against improper interference, or in defence of unborn life against improper
termination, this law serves the public interest. The 1967 Act introduces an
exception that, in the language of section 1(1),

"... a person shall not be guility of an offence ... when a
pregnancy is terminated by a registered medical practitioner
if ... "

stated conditions are observed. The initial principle prescribes that, since
this language constitutes an exception from a law protecting the public
interest, it must be construed strictly, or narrowly. That is, the exception
must be afforded minimal scope, since it exposes the public interest to a
limitation upon its protection. The 1967 Act relieves guilt only when "a
pregnancy is terminated by a registered practitioner.” 1If it is termination
by another person, such as a nurse, the protection of the Act would not be
available, upon a strict reading.

Other principles of reading the Act are also applicable. A general
principle of criminal law is that liberty of individual action 1s presumed,
and any body of legislation imposing criminal prohibitions and penalties must
be strictly construed in favour of the accused, so as to maximise liberty and
afford penalties minimum scope. While this principle may protect abortion
procedures engaging nurses in significant acts, it may not afford the nursing
profession an ethical and reputable basis for positive involvement, since it
seems to require the profession to hide its practices behind legalistic and
procedural technicalities, dependent for a finding of innocence upon only a
reasonable doubt of guilt. This is inelegant and undignified for a self-
respecting profession anxious to assert the positive legality of its services.

A more important principle 1s that an Act shall be construed func-
tionally, in order to give effect to its purposes. By this reading, the
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requirement that "a pregnancy is terminated by a registered medical
practitioner” means not that such practitioners may alone be involved in ter-
mination, but that qualified doctors be in charge of procedures, and have
them performed by routine and conventional medical means involving
appropriate recourse to the skills of related professionals such as nurses,
and auxiliary personnel. Part of the professional duty doctors owe patients
is to collaborate with other health professionals, and to employ their appli-
cable skills. That is, doctors are required to delegate to nurses those
health care functions which nurses do routinely, and as a result are more
experienced to do. Accordingly, doctors can make more effective use of their
time in performing functions only they are qualified to do. Such an arrange-
ment improves the quality and quantity of health care.

The case concluding in the House of Lords arose when the Royal College
became concerned about nurses' status in abortions performed not by surgical
means, which before 1972 had been the only means generally available and con-
ducted principally by doctors, but the technique replacing surgery of using
prostaglandin drugs. These are placed into the womb In a two-stage process.
The first does not terminate pregnancy, but involves inserting a catheter
into the womb, and is carried out by doctors. The second involves admi-
nistering the drug into the womb through the catheter, by a pump or drip
apparatus, and is carried out by nurses under doctors' instructions, usually
in their absence while they are available on call. The drug induces prema-
ture labour, managed usually in the same way by nursing staff with doctors on
call 1if needed.

The College sued for a declaration that nurses' involvement in these
procedures was unlawful. This claim took a neutral and traditionally conser-
vative approach, and constructively required the defendant Department to
argue in favour of legality of nurses' involvement, compatibly with legal
advice which had earlier been expressed on behalf of the Department. In the
High Court (Queen's Bench Division), the judge interpreted the 1967 Act func-
tionally, favoured the view expressed on behalf of the Department, and
declared the legality of involvement in such abortions of qualified persons
other than registered medical practitioners. For greater certainty, the
College appealed to the Court of Appeal. Here, the trial judge was reversed
in favour of a strict reading of the 1967 Act, confining its protection to
procedures conducted by doctors alone. Lord Denning, MR considered that this
reading might result in doctors using the older surgical method with its
extra hazards, but felt that this was a matter for Parliamentary reform,
rather than for judicial initlative. The Court of Appeal considered it
appropriate to sacrifice the benefits Improved techniques offered women, for
the sake of reading the 1967 Act conservatively.

On the Department's appeal to the House of Lords, their Lordships by
majority restored the decision of the trial judge, and ruled that the 1967
Act is to be given a functional interpretation. The Act was intended to
amend and clarify the unsatisfactory and uncertain state of the previously
existing law. The policy of the Act is to broaden the indications for lawful
abortion recognised in the Bourne case, and to ensure that abortions are
carried out with proper skill and care in ordinary hospitals as part of ordi-
nary medical care and in accordance with normal hospital practice. By this,
tasks forming part of treatment are entrusted as appropriate to nurses and
other staff members under instructions of the doctor in charge of treatment.
Accordingly, the judgement provided that a doctor prescribes the treatment,
remains in charge and accepts responsibility throughout, and the treatment is
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conducted in conformity with instructions given, the pregnancy is "terminated
by a registered medical practitioner”, and all persons associated with it are
protected by the Act. The Department's legal advice, eventually upheld,
applied to involvement in abortions not only of nurses, but also of qualified
midwives.

Part of the problem leading to the case and addressed by the House of
Lords was that the 1967 Act was passed against a background of experience
unaware of the prostaglandin technique of abortion which evolved into general
usage after 1972, on account of its greater safety to women. Questions
raised by the House of Lords' decision include whether other developments in
biotechnology may be similarly accommodated, and how closely in control of
chains of command doctors must remain.

The former question may separate abortifaclent means available only upon
a doctor's instructions or prescription, from those to which women may make
independent recourse. The former alone, may satisfy requirements of doctors
prescribing treatment, being in charge and accepting responsibility. The
latter question becomes more important with recognition that, while doctors
may determine medical appropriateness of abortion and recommend a particular
technique, and its critical elements may then be administered by others under
the doctor's charge. Techniques of evacuating the uterus exist which can be
performed in clinics upon an out-patient basis which rely upon diagnostic and
medical support. Doctors may set guidelines for nurses' determinations in
individual cases, without themselves considering such individual cases. They
may be on call for second opinions and emergencies, but permit nurses to
initiate and complete routine processes of uterine evacuation. This matter
is further explored above regarding early termination of a possible
pregnancy by inducement of menstruation (see IV. B). It may be, however,
that, subject to the wording of particular legislation and the willingness of
courts to interpret it compatibly with evolving technology, its safety and
women's health needs, advanced legislation permitting lawful procedures
through doctors may permit doctors to act to safe effect in the relativity of
local conditions, through extended lines of communication. They may be per-
mitted to guide other appropriately qualified persons rendering health care
in general rather than individual, patient-specific temrms.

The approach of the House of Lords' majority is of special significance
to abortion law reform. Thelr Lordships' minority and the Court of Appeal
considered that accommodation of the means of abortion that have arisen since
1967, and affording women the benefits to health and safety of those means,
were the responsibility of Parliament. It was also recognised, however, that
abortion legislation is contentious, socially divisive and, whatever the
direction of proposed legislation, prone to failure. The House of Lords'
majority was less willing to entrust the health and welfare of women and
their access to improved medical techniques to this parliamentary process,
where existing legislation could be read to accommodate the lawful availabi-
lity of safe techniques in routine medical practice. Clearly, the House of
Lords' decision is not binding outside the United Kingdom. Courts of other
jurisdictions interpreting their own particular legislation and its par-
ticular language may usually reflect, however, upon the House of Lords'
approach. They might consider the cost imposed upon women, their families and
their communities by adopting a narrower approach unsympathetic to improved
medical procedures. This may hold the end of abortion lawful, but only when
pursued in circumstances of avoidable inconvenience, expense of scarce
resources of personnel and surgical facilities, and individual hazard to
women lawfully eligible for termination of pregnancy.
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D. Constitutional and International Human Rights Principles

i. Generallz

Constituional and international recognition of abortion rights has
recently begun to emerge. National recognition has not necessarily focused
on abortion rights per se but, for example on rights to equal protection
which could affect women who are discriminated against on account of say,
pregnancy or solo—-economic status. Further many national constitutions
include among theilr enumerated goals or directives economic and social
guarantees relating to the satisfaction of basic human needs for example
rights to health or education. In countries where womens' health is put in
severe jeopardy because of restrictive abortion laws or where women par-
ticularly adolescent women are denied an education because of their pregnant
status, these women's constitutional guarantees are denied or abridged.
Still other Commonwealth constitutions contaln express provisions protecting
people's privacy, integrity or autonomy. The constitutional principle of
privacy or integrity in some systems is derived from a due process right or a
right to fundamental fairness found in most Commonwealth constitutions.

These specific constitutional guarantees have to be seen against the
background of how the judiclary reviews constitutional infringements by indi-
viduals, governments and by conflicting legislation. Without a strong judi-
cial system of constitutional review in courts such constitutional provisions
state goals and not necessarily positive law that is enforced judicially.
Some Commonwealth constitutions provide for negative rights. They state
freedoms, govermments may not deny or abridge. Other Commonwealth constitu-~
tional systems might also include positive rights essential for human
existence such as health and education which govermments in theory must pro-
vide.

Commonwealth constitutional systems differ in the degree to which their
provisions are justiciable. Fundamental principles are justicable when they
they are enforceable law and protected by the courts. Directive Principles
of State policy, for example, guarantees of health and health care outlined
in some Constitutions are not necessarily justiciable but they are essential
in the governance of any country. In a sense it is the difference between
prescriptive and descriptive sources of constitutional law. Some constitu-
tional provisions are prescriptive outlining sources of law the courts have
to apply; others are descriptive stating aspirational goals. With either
presciptive or descriptive constitutional provisions people do not
necessarily view their constitution as an instrument to enforce their rights
or indeed in some places they don't have the means to go to courts to enforce
their constitutional rights. Nevertheless the actual enumeration of consti-
tutional ideals, even if not enforced by courts is a declaration of the way
things should be. If governments act in a contrary way they are increasingly
being called upon to explain their departures from declared constitutional
principles and in some systems to provide remedies for constitutional
infringements.

International and regional human rights instruments reinforce national
constitutional principles of equal protection and due process or sometimes
called general falrness. For example, Article 1 the Convention on the
Elimination of All Forms of Discrimination Against Women has a very useful
definition of what constitutes "discrimination against women”. Further some
human rights instruments have provisions on health and social guarantees and
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on privacy. The degree to which these instruments are enforceable against
ratifying or signatory states is a contentious issue but regional human
rights commissions have recently considered challenges to national court
decisions. While some of the court decislons that have been challenged are
not court decisions of Commonwealth countries, the decisions of the various
regional Human Rights Commissions have implications for Commonwealth
governments by virtue of their membership in such commissions or by their
signature or ratification or incorporation of regional human rights instru-
ments.

ii{. Guarantees of Health and Health Care

Some Commonwealth constitutions contain provisions promoting the health
and well being of the individual:

"The State shall regard the ralsing of the level of nutrition
and the improvement of public health as among its primary

duties...” »
(Constitution of the People's Republic of Bangladesh, Article
18).

Other constitutions enunciate policies toward ensuring access:

"To adequate medical and health facilities for all persons.”
(Constitution of the Federal Republic of Nigeria Section 17 3

(d)).

Health does not seem to be specifically defined in Commonwealth constitutions.
It would probably be interpreted by courts to be very similar to or synomous
with the definition of health in the preamble of the constitution of the
World Health Organisation:

"Health is a state of complete; physical, mental and social
well-being and not merely the absence of disease or
infirmity.”

The courts of Commonwealth countries that subscribe to the World Health
Organization principles, would most probably use this as the operative defi-
nition.

Statistics overwhelmingly show that restrictive abortion laws adversely
effect women's health. The Report of the National Commission on the Status
of Women in Barbados explains that incomplete or badly done abortions were
the 2nd highest cause of hospital admission in Barbados in 1976. 1In Africa
statistics reported in Malawi workshop, Medical-Legal Issues: Report of a
Combined Medical-Legal workshop, show that in the main medical centre in Dar
es Salaam, over 4,000 (two-thirds) of the total 6,000 gynaecological
admissions in 1978 were diagnosed as abortion cases; of these, 85 per cent
were classified as spontaneous abortions, in 5 per cent there had been clear
illegal interference before admission and 10 per cent were of uncertain ori-
gin. The Ministry of Justice of Botswana has interpreted their law to allow
abortion only to save the life of the woman and yet the African charter on
Human and Peoples' Rights provides in Article 16.1 that:

"Every individual shall have the right to enjoy the best
attainable state of physical and mental health.”
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It would seem that this Article compel measures to implement at least a
therapeutic indication. Indeed, the African Commonwealth countries that
subscribe to the World Health Organization principles and therefore its defi-
nition of health would be obliged under Article 16.2 of the African charter
to "take the necessary measures to protect the health of their people”.

The mandate "take the necessary measures” might require African Commonwealth
countries to consider soclal and sociomedical indications for abortion.

The United Nations Convention on the Elimination of all Forms of
Discrimination Against Women, adopted by the General Assembly in December
1979 and entered into force in September 1981 upon ratification by its
twentieth signatory, has been ratified by some Commonwealth Member States e.g.
Barbados, Canada, Dominica, Guyana, Sri Lanka, St. Vincent and the Grenadines.
Its thrust 1s to afford women the protections enjoyed by men including the
right to protect life and health, which may require adequate legislation to
implement abortion upon therapeutic indications. Its Article 12(1) mandates
that:

“State Parties shall take all appropriate measures to elimi-
nate discrimination against women in the field of health care
in order to ensure, on the basis of equality of men and women,
access to health care services, including those related to
family planning.”

And yet Lord Denning and hils colleagues who joined him in his decision were
quick to interpret the British Abortion Act 1967 so as to limit availability
of health care services for women seeking abortions done by prostaglandin.
Had the House of Lords not overturned Lord Denning's decision, an appeal to
the European Commission on Human Rights might have been successful under
Article 14, and for example, Article 8 of the European Convention.

In contrast to Lord Denning, the leader of the Mauritian delegation to
the 24th Commonwealth Parliamentary Conference (1978) The Honorable K. Ramoly
explained that with the health effects of illegal abortion were experienced
by men, it is unlikely that abortion laws would remain as restrictive.
Further, constitutional and international principles would be more readily
used to eliminate laws that infringe on or deny women health and well being.

iii. Provisions on Elimination of Discrimination

Fundamental law, expressed and often entrenched in State Constitutions
and Bills of Rights and in international and regional human rights conven-
tions or charters operate against discrimination on grounds of sex, age,
race, religion, socio economic status, and for instance, place of residence
in the state. For example, the Ghanian Bill of Rights contains the following
defintion of "discriminatory™:

"+.s the expression "discriminatory” means affording different
treatment to different persons attributable only or mainly to
their respective descriptions of race, place of origin, poli-
tical opinions, colour, sex, occupation or creed whereby per-
sons of one such description are subjected to disabilities or
restrictions to which persons of another such description are
not made subject or are accorded privileges or advantages
which are not accorded to persons of another such
description.”
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Article 1 of the Convention on Elimination of All Forms of Discrimination
Against Women defines "discrimination against women" broadly:

"eso the term "discrimination against women” shall mean any
distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the
recognition, enforcement or exercise of women, irrespective of
their marital status, on a basis of equality of men and women,
of human rights and fundamental freedoms in political, econo-
mic, social, cultural, civil or any other field.”

Discrimination against Women

It may be argued, for instance, that men may medically protect their
lives and health against danger without restraint, but that pregnant women
may not do so where restrictive abortion laws exist. It would seem that
restrictive abortion laws with their accompanying social and health effects
"impair ... or (in some cases) nullify the ... enjoyment or exercise by women
on a basis of equality of men and women of human rights and fundamental
freedoms in (all) fields.” Further advanced laws requiring that women submit
to speclal procedures and public record before achieving health protection
without requiring similar special procedures and public records for men
undergoing medical treatment of a comparable complexity is discriminatory
against women on account of their sex. It may be concluded that such
restrictive laws discriminate between men and women. Against this it may be
argued, however, that any discrimination is between pregnant and non pregnant
people and is not based on sex as such. Nontheless it can't be denied that
pregnancy 1s Iin the exclusive realm of the female sex and while denial of
abortion services effects the pregnant it potentially effects non pregnant
women because many of them could become pregnant.

Discrimination against the Poor

The argument that restrictive abortion laws discriminate unfairly against
the poor might find legal support in Commonwealth Constitutions particularly
those which call for the elimination of discrimination on account of socio-
economic status or, for example caste as in the case of India. Wealthier
women may obtain medical evidence of need more easily and may travel to other
jurisdictions where lawful safe services are more easily accessible. Indeed,
the Report of the proceedings of the 24th Commonwealth Parliamentary
Assoclation shows that its delegates were most concerned by the fact that
restrictive abortion laws are laws against the poor. Under such laws women
obtain abortions in the worst of circumstances and as a result often times
end up in the hospital. It was put succinctly by Mrs. A.D. Laurie a delegate
from the Northern Territory of Australia at the 24th Commonwealth
Parliamentary Association Meeting:

"e.. laws against abortion are simply laws against the poor.
No abortion law has ever stopped any woman of affluence and
influence from in obtaining a well-done abortion under medical
supervision. They do, however, stop the less influential and
the poor woman from obtaining treatment. It does not stop her
getting an abortion, but she gets it under the poorest of cir-
cumstances and she usually has no one to blame but eccle-
siastic laws..."
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It is not only restrictive laws that discriminate against the poor but
some advanced laws as well. Some advanced laws that require abortions par-
ticularly early abortions to be done by the most specialized doctors in
hospitals discriminate against the poor by restricting the availability of
services particularly in rural and slum areas where the specialist doctors
and hospitals do not exist. In countries with such requirements poorer women
still resort to the quacks. The Honorable Puan Rafidah Aziz, a delegate from
Malaysia at the 24th Commonwealth Parliamentary Association meeting urged
that:

"ee» 1f you allow abortion on request, (one needs) to provide
the necessary facilities for the under priviledged and the
less priviledged to go to good doctors for a proper abortion,
and not resort to quacks ..."

Discriminatory Effect

Discriminatory effect of restrictive laws or some provisions of advanced
laws whether they discriminate against women as a sex or against poor women
as a class are subject to challenge under Commonwealth constitutions with "in
its effects” clauses in the provisions on elimination against discrimination.
For example, the Kenya Bill of Rights, as does the Ghanian Bill of Rights,
provides that no law shall be enacted which results in a provision "that 1is
discriminating either of itself or in its effect” (Kenya Constitution Section
82). A law that says men can get health care services but woman can't is
discriminatory "of itself” or on its face. A law that says no gynaecological
services can be provided in hospitals is discriminatory "in its effect”
because only women seek such services. Further laws, regulations or school
policies that require schools to dismiss girls who become pregnant are
discriminatory "in their effect™, because only women and not men become
pregnant. Such laws or policles have the effect of denying women who become
pregnant their education and as a result usually their livelihood.

Negative and Positive Rights

Commonwealth constitutional provisions requiring the elimination of
discriminatory laws do not necessarily compel public provision of services to
promote equal protection of the laws. It is the difference between constitu-
tional provisions requiring negative action, for example, the elimination of
discrimination as opposed to requiring positive action, for example, the pro-
motion of equal protection and equal opportunity involving the delivery of
services. The former relies on due process or the Rule of Law to protect the
individual from arbitrary govermment interference. The latter, however,
relies on govermmental provision of services and is difficult to enforce by
traditional legal remedies. An example of a negative constitutional provi-
sion 1is:

"The state shall not discriminate against any citizen on the
grounds only of religion, race, caste, sex, place of birth or
any of them."”

The Constitution of India Section 15 (1).

Similar provisions in other Commonwealth constitutions might well require the
repeal of restrictive abortion laws in those respective countries.

In contrast to a negative provision requiring the elimination of discri-
mination are the positive provisions requring affirmative action to promote
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equal protection. An example of such a provision is Section 15 of Canada's
1982 Charter of Rights and Freedoms which provides for "the right to equal
protection and equal benefit of the law without discrimination.” It is not
obvious, howewer, that the Charter which comes into operation in 1985, will
compel more equitable access to legal services even though it was found in
1977 by the govermment sponsored Badgley committee that legal abortion
services are inequitably available. The enforcement of the Canadian equal
protection provision is further complicated by the fact that provincial
legislation may expressely override it (see section 33 (1)).

The Convention on the Elimination of All forms of Discrimination Against
Women in its Article 3 encourages positive action by requiring states parties
to to take "all appropriate measures, including legislation, to ensure full
development and advancement of women, for the purpose of guaranteeing them
the exercise and employment of human rights of fundamental freedoms on a
basis of equality with men.” Provisions requiring positive action are par-
ticularly important for challenges to inequitable services in those
Commonwealth countries that have ratified the convention.

iv. Privacy Provisions

Commonwealth Constitutions vary with respect to whether they contain
privacy, autonomy or integrity provisions in their constitutions and what
those provisions actually mean. The right to privacy of one's home is
usually given express protection. Illegal seizure and search are generally
forbidden. At Common law the right of privacy was derived from the law of
trespass. It has been developed in some legal systems to include privacy of
correspondence and telephone conversations for example, Nigeria. The 1982
Canadian Charter on Rights and Freedoms makes no reference to a privacy
right. In contrast to the Canadian Charter, the Constitution of Papua New
Guinea in Section 49 says that:

"Every person has the right to reasonable privacy in respect of
his private and family life, his communications with other
persons and his personal papers and effects...”

What is thought reasonable has to be viewed in the context of the whole
constitution by a judge. As Papua New Guinea does not have a jury system, the
judge would have to weigh the reasonableness of privacy against the
constitution's section 35 on the right to life of any person. In doing so he
would have to consider section 295 of the Criminal code which explains that a
foetus does not become a person capable of being killed until it has comple-
tely proceeded in living state from the woman's body. A judge would be hard
pressed to decide that the right to 1life as stated in section 35 would take
precedence over a woman's privacy right under section 49 enabling her the
privacy to decide whether or not to have an abortion particularly an early
abortion.

An examination of international human rights agreements discloses no
provision which explicitly protects fetal over maternal life. The Universal
Declaration of Human Rights (1948) provides in Article 1 that "All human
beings are born free and equal in dignity and rights”, indicating that birth
is the precondition to rights. Indeed, this is implicit in the reference to
"human beings”, since in Common law jurisprudence, a human in being 1is one
born alive. International agreements must be construed by reference not only
to their official languages of expression but also to the practices including
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the legal traditions of the states which are parties to them. This is simi-
larly the case where international provisions afford rights to "everyone”,
"all persons"” and, for instance, "all people”. It is of interest that the
1981 African Charter gives respect for 1life in Article 4 to "Every human
being”, and provides in Article 16.1 for the health of "Every individual”,
which does not clearly cover a child in utero.

A number of international assemblies in which Commonwealth States par-
ticipate, including both judicial and quasi-legislative bodies, have
addressed the issue of abortion in recent years. In Europe, for instance,
the European Parliament has voted in recognition that a woman has the right
to seek lawful and safe abortion "as a last resort.” Further, the European
Commission of Human Rights has upheld the decision of the English Court in
Paton v. Trustees of British Pregnancy Advisory Service, that under the
British Abortion Act 1967, a husband has no right of veto over his wife's
decision to terminate pregnancy (Paton v. U.K. 1980))., The Commission found
that the 1967 Act was compatible with the European Convention on Human
Rights, although a challenge to West Germany's limited permission of abortion
was dismissed in 1977 (Bruggeman and Scherten v. Federal Republic of Germany
(1977).

An important feature of the 1977 West German case before the European
Commission of Human Rights was the significance attached to the liberality of
the Federal Republic's abortion legislation in the Commission upholding the
restrictions it imposed. The Commission found pregnancy not to fall within a
sphere of privacy because of the close connection between the 1life of the
woman and that of the fetus, although 1in the subsequent Paton case, the
Commission further defined the limited status given to the fetus under the
European Convention. The Commission appeared to find absence of complete
maternal privacy under the German legislation tolerable, however, because
that law has liberal regulations which protect the woman's interests.
Abortion is permitted thereunder for medical, eugenic and ethical reasons,
and in the absence of any of these indications, the woman herself (as opposed
to, for instance, a doctor) is exempt from punishment of abortion is medi-
cally performmed within the first 22 weeks of pregancy and if she made use of
medical and social counselling. Had the legislation not made such accom-
modation of abortion, the Commission suggested its disposition to create it
under the privacy concept. The term of 22 weeks of pregnancy may run because
of uncertainty as to commencement of pregnancy, close to 24 or 26 weeks of
gestation. This approaches the point of fetal viability, which was critical
to the protected privacy interest recognized by the U.S. Supreme Court in Roe
v. Wade. Accordingly, the European Commission's conclusion may appear to be
that, provided that legislation adequately respects privacy interests in
early pregnancy,it may impose limits upon abortion thereafter consistently
with human rights provisions.

The right of individuals to privacy is the subject of several inter-
national human rights agreements to which Commonwealth Member States
subscribe. The Universal Declaration of Human Rights, for instance, provides
in Article 12 for legal protection against arbitrary interference with an
individual's privacy, famlly and home. The International Covenant on Civil
and Political Rights similarly provides, in Article 17, for such legal pro-
tection, the Covenant having entered into force in March, 1976. The right to
privacy is also found in regional human rights agreements such as the
European Convention for the Protection of Human Rights and Fundamental
Freedoms (see Article 8, addressing the right to respect for individual
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private and family life), and the American Convention on Human Rights (see
Article 11). Article 4 of the African Charter on Human and Peoples' Rights
unanimously signed in 1981 and operative upon its twenty-sixty ratification
entitles "Every human being ... to respect his life and integrity of his
person.

The right to privacy in such agreements tends to be expressed in general
terms, which may be construed in a restrictive manner or alternatively in a
liberal manner. Conservative construction may regard privacy as little more
than the right to limit bureaucratic acquisition and transfer of information
about a person, and not to extend to the right to decide upon termination of
pregnancy. The European Commission of Human Rights in the West German case
of 1977 found "certain inherent limits to treating pregnancy and its ter-
mination as part of private life.” Even though this restrictive reading of
the right does not preclude state control of abortion, it may still affect
the amount of information governments record, keep and perhaps transmit about
abortion patients. The plethora of forms and records which advanced
Commonwealth abortion legislation and particularly subordinate regulations
require to be maintained may appear very questionable in light of this human
rights interest, even when narrowly construed. For example the new
Seychelles Act requiring three certified expressions of medical opinion and
reports on abortions performed may violate a woman's integrity under Article
4 of the African charter.

The wish to confine rights of privacy was significantly demonstrated
when, in August 1980, Australia ratified the International Covenant on Civil
and Political Rights, which had entered into force in March 1976. Article 17
of the Covenant recognizes the right to freedom from interference with pri-
vacy and family, which might present a basis upon which a right to abortion
might be founded. Australia made a reservation, however, which is unique
among the 69 ratifying or acceeding States to the Covenant (as at January
1982). That reservation provides that Australian acceptance of Article 17 is
"without prejudice to the right to enact and administer laws which, insofar
as they authorise action which infringes on a person's privacy, family, home
or correspondence, are necessary ... in the interests of ... the protection
of public health or morals or the protection of the rights and freedoms of
others.” This reservation would permit restrictive laws on abortion, and may
reflect the special problems faced in international treaty affairs by federal
governments where treatlies affect matters falling under domestic state or
provincial jurisdiction. In Australia, of course, criminal abortion law is
a state as opposed to a federal matter, and it is understandable that the
federal authority would not want to employ its external responsibility so as
to limit state authority and risk upsetting the internal constitutional
balance of powers.

The Australian reservation to the International Covenant on Civil and
Political Rights allows impingement on "a person's privacy" to protect the
rights of "others”, which is equally ambivalent. The European Convention on
Human Rights was found in the Paton case to contaln no indication of prenatal
application of the right to life protected under Article 2 for "everyone”.
The Commissioners observed that "both the general usage of the term everyone
in the Convention and the context in which it was employed in Article 2 tend
to support the view that it does not include the unborn”.

A similar conclusion was reached in 1981 by the Inter-American
Commission on Human Rights. The case of Baby Boy (1981) arose from a
challenge to the decision of the Supreme Judicial Court of Massachusetts,
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U.S. in Commonwealth v. Edelin (1976), holding that a lawfully performed
abortion was not punishable under the homicide law. The Inter-American
Commission held that the U.S. Supreme Court decision of 1973 in Roe v. Wade
(see below) did not violate the American Declaration of the Rigﬁfg—énd Daties
of Man. Thus, the privacy right was permitted to enjoy priority over the
life of a pre-viable fetus. The American Declaration governs member states
of the Organisation of American States, which include Barbados, Dominica,
Grenada, Jamaica, St. Lucla and Trinidad and Tobago. (Canadian application
for membership 1s currently under serious consideration.)

Human rights obligations arise through the Charter of the Organisation
of American States, and a number of states, including Grenada and Jamaica
(but not the United States), have ratified the American Covention on Human
Rights. States not parties to that Convention are expected to observe rights
contained in the Declaration under which the Baby Boy case was brought. The
Convention uses language protecting human life in general from the moment of
conception. It is not clear that such life is given priority over the life
or health of the mother, or even that it supersedes her interests in privacy
until for instance, fetal viability occurs. The Baby Boy decision, expressly
rejected any interpretation of the Declaration which protected unborn life
more stringently then it was protected under the principles applied by the
U.S. Supreme Court in Roe v. Wade. This appears to confirm that the legally
protected interest in privacy, which prevails over laws restricting rights to
contraception and to abortion before fetal viablity is fully consistent with
human rights obligations arising under the Charter of the Organisation of
Amercian States, and the American Declaration of the Rights and Duties of Man.

The landmark decision of the United States Supreme Court in 1973 in the
case of Roe v. Wade applied the right of privacy as developed in some of the
former ésﬁffaceptive cases to abortion. This privacy right was derived from
the two following clauses of fourteenth Amendment to the United States
Constitution:

its due process clause:

"... nor shall any state deprive any person of life, liberty
or property without due process of law" and

its equal protection clause:

"..« nor deny to any person within its jurisdiction the equal
protection of the laws.”

The basis of these decisions 1s that individual decisions on reproduction,
including contraception and abortion, exist within a realm of privacy which
the state acting through such agencies as police, courts and legislatures,
can invade only when a legitimate state interest can be shown. Such a state
interest was considered to exist only from the point of fetal viability
although after the first trimester of pregnancy but before viability, the
state may properly express a concern to assist a woman to achieve her per-
sonal reproductive choice in conditions of medical safety. After viability,
furthermore, protection of a woman's life and health would supersede any
state—sponsored interest on fetal survival. The key concept was that of pri-
vacy, which was elevated to the status of a fundamental constitutional right.
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v. Remedies

Remedies for constitutional or human rights violations exist to some
degree in cénstitutions and human rights instruments. They exist only for
those rights or guarantees enumerated in constitutional or human rights
instruments. Most of these documents contain rights to due process of law
and equal protection under the law. Others vary with respect to whether they
contain rights of privacy and the nature of the privacy right and whether
they contain guarantees of health and health care. For example, Article 17
of the Sri Lanka constitution entitles every person to apply to the Supreme
Court for "the infringement or imminent infringement of executive or admi-
nistrative action ... of a fundamental right ..."

Reglional human rights instruments differ with respect to the kind of
remedy available for a denial or infringement of their enumerated rights.

The European Convention for the Protection of Human Rights and Fundamental
Freedoms provides in its Article 25 for the right of petition to the Furopean
Commission on Human Rights:

"+.. from any person, non govermmental organisation or group
of individuals claiming to be the victim of a violation by one
of the High Contracting Parties of rights set forth in this
Convention...”

provided that “the only Party against which the complaint has been lodged has
declared that it recognises the competence of the Commission to receive such
petitions”, (Article 25 (1)), and provided that all domestic remedies for such
violations have been exhausted, (Article 26). If the State Parties do not
reach a friendly settlement under Article 28, State Parties in violation of
the convention are bound by the 2/3 majority decision of the Committee of
Ministers to whom the report of facts and findings has been referred by the
Commission (Article 32). For those state parties that do not recognize the
competence of the Commission to receive petitions from its citizens, Article
24 enables one state party to refer to the Commission a complaint about an
alleged breach of the Convention by another state party.

The African Charter on Human and Peoples' Rights provides in its Article
49 for procedures for investigations of transgressions by ratifying parties
but does not provide for a right of petition as the European Convention does.
The African Commission on Human and Peoples' Rights established upon ratifi-
cation of 26 states (Article 64) will generally deal with requests from State
Parties of violations of the African Charter provided that all local remedies
have exhausted (Article 50). Requests by other than State Parties will be
considered if a simple majority of the Commission members so decide, (Article
55). Once the Commission makes an investigation, under its Article 46, it
reports the facts, findings and its recommendations to the State concerned
and to the Assembly of African States (Article 52 and 53). A report can be
published if the Assembly so decides (Article 59). Apart from publication of
a Report on specific human rights violations and powers of friendly settle-
ment for such violations under Article 47, no other remedies for violations
are contemplated by the African Charter.

Few International Conventions provide for rights of individual petition
except, for example, in optional protocols. Parties to the International
Covenant on Civil and Political Rights, which has a useful equal protection
provision in its Article 3 can submit reports to the Human Rights Committee
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(Article 40). This convenant has an optional protocol whereby individuals
can complain against thelr govermment if it has become a party to the proto-~
col (Article 1). Atleast 5 Commonwealth countries, Barbados, Canada, India,
Jamaica and Mauritius, have become parties to the optional protocol.

The implementation of the convention on the Elimination of All Forms of
Discrimination Against Women is left primarily to its signatories and
ratifying states. However a mechanism is established to monitor the imple-
mentation. Now that the convention has entered into force as a result of
ratification by the twentieth state pursuant to its Article 17, a committee
has been established. This committee pursuant to Article 18 must report to
the UN Secretary General atleast every 4 years on measures that have been
adopted to implement the Convention, and pursuant to Article 21 must report
Annually to the General Assembly on its activities. Both types of reports
could provide Important vehicles for characterizing which kinds of sex
discrimination are internationally prohibited.

The Committee itself has no investigatory powers to receive individual
petitions. A State Party to the Convention under Article 29 could, if a
dispute arose between 2 or more signatories "concerning the interpretation or
application of the present Convention which is not settled by negotiation
shall, at the request of one of them be submitted to arbitration.”™ If the
arbitration hasn't resolved the dispute within six months, one of those par-
ties can refer the dispute to the International Court of Justice.
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V. Conclusion

'Past', we are told, 'is prologue' and this is no where more evident
than in Commonwealth abortion law. This analysis suggests that the
background to Commonwealth abortion law may provide more opportunities for
the lawful introduction of medical tehnologies emerging in the foreground
than may presently be realized. Commonwealth legal reforms may have tended
to overlook these antecedents, possibly because it was thought that they
could provide little perspective to the application of modern bio-
technologies. Lord Macaulay, first and foremost a historian, in 1837 applied
criminal sanctions only when a woman could be proven "with child". He
explained to his Governor-General that pregnancy was family matter needing
sensitive family support to determine its outcome, not the crude sanctions of
criminal law. As a result, he urged that criminal law be applied, but only
sparingly, when a woman was certain to have been "with child”. A century-
and-a-half later, Lord Macaulay's view of abortion as a private family matter
is coming to be reincarnated in and possibly protected under some
Commonwealth constitutions and human rights instruments with provisions on
individual privacy and private family 1life.

Of those countries that have inherited the Indian Penal Code, Bangladesh

is one of the few that has capitalised on its legal heritage to promote the
health of women and their families. That heritage enables the provision of
procedures up until the point when a woman can be proven, by reasonably
available methods, to be "with child”, {.e. about six to eight weeks since
her last menstrual period. It would seem that other countries which have
acquired the Indian Penal Code or variations on it might also consider pro-
viding such health benefitting services. Still others, in the process of
changing their laws, might benefit from the Bangladeshi experience.

It is suggested that no one can seriously advocate the curative methods
of abortion as being desirable methods. Most would probably agree that pre-
ventive methods of contraception are far preferable and should be more widely
accessible to reduce the present high incidence and severe health effects of
abortion. The point at which contraception becomes abortion is not clearly
delineated in Commonweatlh abortion laws, and the point varies according to
jurisdiction. Further, while some might consider a particular procedure to
amount to abortion in fact, it may not necessarily be so in law. Before cri-
minal 1iability can exist for abortion in some Commonwealth jurisdictions,
certaln stages such as implantation, proof of pregnancy or quickening have to
have been established beyond reasonable doubt to have occurred. These stages
of gestation can vary according to Commonwealth jurisdiction, and to whether
a person is acting on a woman or a woman is acting on herself. A woman
acting on herself does not appear to be criminally liable under the abortion
provision in the majority of Commonwealth jurisdictions unless and until she
can be proven to be "with child”. This legal position holds the potential
for being of wmajor significance to women's health, particularly as self-
administered methods (such as those discussed by M.P. Embrey in Appendix C)
become available. Although it may not be widely appreciated, some legal pro-
visions are thus capable of accommodating recent advances in medical tech-
nology as was urged by the Fourth Commonwealth Medical Conference, without
the need for legislative intervention.
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TABLE 1

GESTATIONAL STAGES

(as of 1 November 1982)

Commonwealth
country by
region Gestational Stages
Quickening Stage
Acting before a woman can be proven beyond a reasonable
doubt to be quick with child, about 12-14 weeks, irrespec~
tive of indications for legal abortion under developed or
advanced laws and irrespective of whether someone is acting
on a woman or a woman 1s acting on herself.
Africa
Lesotho Might be subject to Roman Dutch law.
Sierra Leone Might be influenced by the application of the 1861 Act.
Swaziland Might be subject to Roman Dutch law.

Asia and Oceania
Maldives

Subject to Islamic Shari-a law

With Child Stage

Acting before a woman can be proven beyond a reasonable
doubt to be with child, about 6-8 weeks, irrespective of
indications for legal abortion under developed or advanced
laws.

Those acting on a woman A woman acting on herself
Legal Illegal Legal Illegal
Africa
Botswana b4 X
Gambia X X
Ghana X X
Kenya X X
Lesotho see above see above
Malawi X X
Mauritius X X
Nigeria
Southern X X
Northern X X
Seychelles X X
Sierra Leone see above see above
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Table I (continued)

Commonwealth
country by Gestational Stages
region
With Child Stage
Those acting on a woman A woman acting on herself
Legal Illegal Legal Illegal
Swaziland see above see above
Tanzania X X
Uganda X X
Zambia X X
Zimbabwe p.4 X
Asia & Oceania
Australia
Capital Terr. X X
N.S.W. X X
N.T. X X
Queensland X X
S. Australia .S X
Tasmania b X
Victoria X X
W. Australia X X
Bangladesh X X
Brunei X X
Fiji X X
Hong Kong X X
India X X
Jammu & Kashmir X X
Kiribati p.4 x
Malaysia X x
Maldives subject to Islamic Shari-a law
Nauru X x
New Zealand b4 X
Papua New Guinea x X
‘Singapore X X
Solomon Islands X X
Sri Lanka X X
Tonga b4 _ X
Vanuatu depends on whether Customary, English or French law
. is applied
Western Samoa x x
Europe
Cyprus x x
Gibraltar x X
Malta X x
U.K.
England/Wales X x
N. Ireland b4 X
Scotland X X
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Table 1 (continued)

Commonwealth
country by Gestational Stages
region

With Child Stage

Those acting on a woman A woman acting on herself

Legal Illegal Legal Illegal

Western Hemisphere
Antigua

Bahamas

Barbados

Belize

Bermuda

B.V.I.

Canada

Caymans

L I A L R A R LR
»

LR AR

Dominica

Falkland Islands
and Dependencies

H]

Grenada

Guyana

Jamaica

Montserrat

»

St. Kitts & Nevis

WM MMM M|
]

St. Lucila

St. Vincent &
the Grenadines

b
o

Trinidad & Tobago

"
»

Turks & Caicos

™
]
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COMMON/ CUSTOMARY

Africa
Lesotho

Sierra leone
Swaziland

Asia and Oceania

Maldives

Europe

Western Hemisphere

TABLE IV

BASIC, DEVELOPED AND ADVANCED LAWS

BASIC

Africa

Botswana

Gambia

Malawi

Mauritius

Nigeria (Northern
States)

Asia and Oceania

Australia (Queensland)
Australia (Western
Australia)

Brunel

Kiribati

Nauru

Solomon Islands

Sri Lanka

Tonga

Europe

Gibraltar
Malta

Western Hemisphere

Antigua & Bermuda

Cayman Islands
Dominica

Falkland Islands &
Dependencies

Grenada

Monserrat

Turks & Caicos

DEVELOPED

Africa

Ghana

Kenya

Nigeria (Southern
States)

Sierra Leone

Uganda

Asia and Oceania

Australia (Capital
Territory)
Australia (New South
Wales)

Australia (Victoria)
Bangladesh

Fiji

Malaysia

Papua New Guinea

Western Samoa

Europe

Northern Ireland

Western Hemisphere

Bahamas

Barabdos

Bermuda

British Virgin Is.
Guyana

Jamaica

St. Christopher,
Nevis & Anguilla
St. lucia

St. Vincent and the
Grenadines

Trinidad and Tobago

- 91 -

DIVISION OF JURISDICTIONS WITH COMMON CUSTOMARY LAW,

ADVANCED
Africa
Seychelles

Zambia
Zimbabwe

Asia and Oceanla

Australia (Northern
Territory)
Australia (South
Australia)

Hong Kong

India

India (Kashmir)

New Zealand
Singapore

Vanuatu

Europe

Cyprus
Great Britain

Western Hemisphere

Belize
Canada



BIBLIOGRAPHY

COMMONWEALTH JUDICIAL DECISIONS ON ABORTION

Anath v. The Queen (1977) S.C.R. 3103 No.122, M RU L.R. 1:76-78 (Mauritius)

B.G. Beasley v. McKellar General Hospital unreported No.2329 A.D. 1981
(Canada) .

Dehler v. Ottawa Civil Hospital (1980) 117 D.L.R. (3d) 512; (1979) 101 D.L.R.
(3d) 686 (Canada)

H.M. Advocate v. Anderson [1927] Scots L.T. 651 (Scotland)

H.M. Advocate v. Semple [1937] Scots L.T. 48 (Scotland)

In Re Shirley, girl aged 15 unreported case, 22 July 1982 Medical News, p.l4
(England)

In Re Simms and H (1979) 106 D.L.R. (3d) 435 (Nova Scotia, Canada)

In the Matter of Margaret Lena Brasted Supreme Court, unreported Auckland
Registry, M.No.676, 24 May 1979 (New Zealand)

Minister of Justice of Canada v. Borowski (1981) 130 D.L.R. (3d) 588 (Canada)

Mehar Singh Bansel v. R. [1959] E.A.L.R. 813 (Kenya)

Munati Binti Ali v. Public Prosecutor (1958) 24 M.L.J. 159 (Malaysia)

Paton v. Trustees of the British Pregnancy Advisory Service [1978] 2 All
E.R. 987 (England)

People v. Gulshan, Smith, Finlayson (1971) High Court [Criminal] H.P.
11/1971 (Zambia)

Re Mec Cready (1909) 14 C.C.C. 481 (Canada)

R. v. Anderson [1951] N.Z.L.R. 439 (New Zealand)

R. v. Bergmann and Ferguson [1948] British Medical Journal 1: 1008 (England)

R. v. Bourne [1939] 1 K.B. 687; [1938] 3 All E.R. 615 (England)
R. v. Davidson [1969] V.R. 667 (Victoria, Australia)
R. v. Edgal (1938) 4 W.A.C.A. 133 (Southern States, Nigeria)

R. v. Emberson and Emberson Criminal Case No. 16 of 1976 (Fiji)

R. v. Linder [1938] S.A.S.R. 412 (South Australia)

R. v. Mills (1963) 47 Crim. App. R.49 (England)

- 92 -



R. v. Morgentaler (1976) 64 D.L.R. (3d) 718 (Quebec, Canada); Morgentaler v.
R. (1975) 53 D.L.R. (3d) 161 (Canada)

R. v. Newton and Stungo [1958] Crim. L.R. 469 (England)

R. v. Ross and Mc Carthy [1955] Q.S.R. 48 (Queensland, Australia)

R. v. 0. [1963(1)] SA 43 (SR) (Zimbabwe)
R. v. Sockett (1908) 72 J.P 428 (England)

R. v. Smith (John) [1974] 1 All E.R. 376 (England)

R. v. Wald (1971) 3 D.C.R. (N.S.W.) 25 (New South Wales, Australia)
R. v. Whitchurch (1890) 24 Q.B.D. 420 (England)
R. v. Woolnough (1977) 2 N.Z.L.R. 508 (New Zealand)

Royal College of Nursing of the United Kingdom v. Department of Health
and Social Security (1981) 1 All E.R. 545 (England)

Sciuriaga v. Powell (1979) 123 Sol Jo 406 (England)

Wall v. Livingston, unreported, New Plymouth Registry A. No. 1/82 19 January
1982 (New Zealand)

Zimmer v. Ringrose (1981) 124 D.L.R. (3d) 215 (Alberta, Canada).

COMMONWEALTH JUDICIAL DECISIONS ON RELATED MATTERS

Haughton v. Smith [1975] A.C. 476 (England)

Public Prosecutor v. Kee Ah Bah [1979] 1 M.L.J. 26 (Malaysia)

R. v. Collins (1864) 9 Cox C.C. 497 (England)
R. v. Ring (1892) 17 Cox C.C. 491 (England)

Sangluria Waata v. The State, unreported, S.C. 134, 1978 (Papua New Guinea)

ADDITIONAL NATIONAL DECISIONS ON ABORTION

Commonwealth v. Edelin (1976) 359 N.E. (2d) 4 (Massachusetts, U.S.)

S. v. Collop [1979 (4)] SA 381 (CPD) (South Africa)
Roe v. Wade (1973) 410 U.S. 113 (United States)

Doe v. Bolton (1973) 410 U.S. 179 (United States)

- 93 -



COMMONWEALTH CONSTITUTIONS

The Constitution of the People's Republic of Bangladesh, 1972

The Canadian Charter of Rights and Freedoms, 1982

The Constitution of the Republic of Ghana, 1979

The Constitution of India as modified up to 1 October 1969

The Constitution of Kenya, 1979

The Constitution of the Federal Republic of Nigeria, 1979

The Constitution of the Independent State of Papua New Guinea, 1975

INTERNATIONAL AND REGIONAL HUMAN RIGHTS INSTRUMENTS
AND CASES THEREUNDER

Universal Declaration of Human Rights G.A. Res 217 A III, U.N. Doc A/810
at 71 (1948)

International Covenant on Civil and Political Rights adopted 16 December
1966 entered into force 23 March 1976, G.A. Re. 2230 XXI, 21 U.N. GAOR,
Supp (No.16) 52, U.N. Doc A/6316 (1966)

The Australian Reservation to Article 17 of the Covenant on Civil and
Political Rights, August 1980

The Optional Protocol to the International Conventant Civil and Political
Rights, adopted 16 December 1966, entered into force 23 March 1976.

Convention on the Elimination of all Forms of Discrimination Against Women
adopted 18 December 1979, entered into force 3 September 1981,
A/Res/34/180 (1981)

European Convention for the Protection of Human and Fundamental Rights and
Human Freedoms signed 4 November 1950, entered into force 3 September
1953, 213 UNTS 222 (1953)

Bruggeman and Scheuten v. Federal Republic of Germany (1977) 3EHRR 244
(European Commission of Human Rights)

Paton v. United Kingdom (1980) 3 EHRR 408 (European Commission of Human
Rights)

American Declaration on the Rights and Duties of Man adopted 1948, Handbook
of Existing Rules Pertaining to Human Rights OEA/Ser. L/V/II.50 doc.6 rev.
1, 1 November 1980 p.1l7

Resolution No. 23/81, Case 2141 (United States) (The Baby Boy Case) 1981,
Annual Report of the IACHR 1980-81, OEA. Ser L/V/1154 doc 9 rev 1 16
October 1981 Original Spanish pp. 25-54 (Inter—American Commission on
Human Rights).

- 94 -



American Convention on Human Rights signed 22 November 1969, entered into
force 18 July 1979, OAS T.S. No.36, OAS OR OEA/Ser A/16.

African Charter of Human & Peoples' Rights, Commonwealth Law Bulletin 7:
1057-68.

COMMONWEALTH GOVERNMENT REPORTS

AUSTRALIA. Royal Commission on Human Relationships. Final Report. Volume 3,
Part 1V. Sexuality and fertility (the Evatt Report). Canberra,
Australian Government Printing Office, 1977, pp.134-220,

BARBADOS. Report of the National Committee on the Law of Abortion.
Bridgetown, 1975.

BARBAODS. The Report of the National Commission on the Status of Women in
Barbados (the Ford Report) St. Michael, Barbados, The Government Printery,
1978, Vol. I pp.330~-384, Vol. 11 pp.715-762.

GHANA LAW REFORM COMMISSION. Memorandum on the three alternative drafts for
the proposed Ghanaian Abortion Decree, submitted by the National
Redemption Council. Ghana, 1973.

INDIA, MINISTRY OF HEALTH AND FAMILY PLANNING, DEPARTMENT OF FAMILY PLANNING.
Report of the Committee to study the question of legalisation of abortion.
New Delhi, Govermment of India Press, 1967.

NEW ZEALAND. Contraception, sterilisation and abortion in New Zealand:
Report of the Royal Commission of Inquiry (the McMullin Report).
Wellington, Government Printer, 1977.

UNITED KINGDOM. Report of the Committee on the Working of the Abortion Act
(the Lane Report). Three volumes. London, HMSO, 1974.

UNITED KINGDOM. Report of the Inter-Departmental Committee on Abortion (the
Birkett Report ) 1939.

ZAMBIA. The termination of Pregnancy Bill, 1972. 1In: Officilal verbatim
report of the parliamentary debates of the fourth session (resumed) of the
Second National Assembly, 25th July to 3rd August, 1972. Lusaka,
Government Printer, pp.153-170, 181-182.

ZIMBABWE. Report of the Commission of Inquiry into Termination of Pregnancy
1976. Presented to the President on the 19th February 1976, (CMD R.R.
2-1976).

COMMONWEALTH SECRETARIAT REPORTS

Medical-legal issues: report of a combined medical-legal workshop, Barbados,
18-22 June 1979. London, Commonwealth Secretariat, 1979.

Medical-legal issues: report of a combined medical-legal workshop, Malawi,
8-12 October 1979. London, Commonwealth Secretariat, 1979.

- 95 -



Paxman, J.M., Shattock, F.M. and Fendall, N.R.E. The use of paramedicals for
primary health care in the Commonwealth: a survey of medical-legal issues
and alternatives. London, Commonwealth Secretariat, 1979.

Report of Sixth Commonwealth Ministers Meeting, Tanzania, 1980, pp.53-54,
57-58.

Three studies of abortion law in the Commonwealth. London, Commonwealth
Secretariat, 1977.

Record of Meeting of Commonwealth Health Ministers, Geneva, 3 May 1981,
pp.18-19.

COMMENTARY ON COMMONWEALTH ABORTION LAW

GENERALLY

BEAUBRUN, M.H. The need for updating medical legislation on abortion 1in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978, pp.86-88. London
Commonwealth Parliamentary Association, 1979.

COOK, '‘R.J. and DICKENS, B.M. A survey of abortion laws in Commonwealth
countries. International Digest of Health Legislation, 30: 395-502 (1979).

DICKENS, B.M. and COOK, R.C. Development of Commonwealth abortion laws.
International and Comprative Law Quarterly, 28: 424-457 (1979).

TUNKEL, V. The law against family plauning: a Commonwealth Survey. In:
Three studies of abortion law in the Commnowealth. London, Commonwealth
Secretariat, 1977.

VEITCH, E. and TRACEY, R.R.S. Abortion in the common law world. American
Journal of Comparative Law, 22: 652-696 (1974).

AFRICA

COOK, R.J. and DICKENS, B.M. Abortion laws in African Commonwealth Countries,
Journal of African Law, 25: (1982).

MATI, J.K.G. Abortion in Africa. In: Family welfare and development in
Africa: Proceedings of the IPPF African Regional Conference, Ibadan, 29
August - 3rd September, 1976. London, IPPF, 1977, pp.74-79.

SAI, F.T. ed. A strategy for abortion management: report of an IPPF Africa
Regional Workshop. London, IPPF, 1978.

Ghana

Le POOLE-GRIFFITHS, F. The law of abortion in Ghana. University of Ghana Law
Journal, 10: 103-129 (1973).

- 96 -



TURKSON, R.B. Law and population growth in Ghana. Medford (MA), Fletcher
School of Law and Diplomacy, 1975, pp. 18-~34 (Law and Population Monograph
Series, No. 33).

TURKSON, R.B. The relationship between the law, status of women and family
welfare in Ghana. Paper presented at IPPF Africa Region Workshop, 'Law,
Status of Women and Family Welfare', June 26-29, 1978. Nairobi, Kenya.

Kenya

MUSLIM, F.A. The legal status of women and family welfare in Kenya.
Paper presented at IPPF Africa Region Workshop 'Law, Status of Women and
Family Welfare, June 26-29, 1978, Nairobi, Kenya.

UCHE, U.U. Law and population growth in Kenya. Medford (MA), Fletcher
School of Law and Diplomacy, 1974, pp.l4-19 (Law and Population Monograph
Series, No.22).

Lesotho
ASHTON, H. The Basuto 2nd ed. London, OUP, 1967, p.28.

Commission on Laws and Customs of the Basutos. Cape Town, reprinted Morija
pp.40-43 (1873).

POULTER, S. et al. Law and population growth in Lesotho. Roma, Law and
Population Project, National University of Lesotho, 1981, pp.45-62.

Mauritius

DAVID, J.B. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commonwealth
Parliamentary Assocation, 1979, pp.838-89.

RAMOLY, K. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commonwealth
Parliamentary Association, 1979, pp.93-94

VALLET, L.J. Workings of abortion law in Mauritius. 1In: Sai, F.T.; ed. A
strategy for abortion management in Africa. Nairobi, IPPF/Africa Region,
1978, pp.92-106.

Nigeria

AKINGBA, J.B. Abortion, maternity and other health problems in Nigeria.
Nigerian Medical Journal, 7: 465-471 (1977).

LADIPO, 0.A. et al. Menstrual regulation in Ibadan, Nigeria. International
Journal of Gynaecology and Obstetrics, 15: 428-432 (1978).

-97 -



NIGERTA MEDICAL ASSOCIATION. Nigeria and her abortion law: a case for urgent
review (memorandum by N.M.A. to the Honourable Federal Commissioner for
Health, 1974).

0JO, 0.A. and LADIPO, O.A. Menstrual regulation at University College
Hospital, Ibadan, Nigeria. International Surgery, 66: 247-249 (1981).

OMU, A.E. et al. Adolescent induced abortion in Benin City, Nigeria.
International Journal of Gynaecology and Obstetrics, 19: 495-499 (1981).

Sierra Leone

WILLIAMS, B.F.O. Maternal mortality in Sierra Leone. Freetown, Sierra Leone,
Ministry of Health, 1979.

Tanzania

LUHANGA, E. Abortion laws in Anglophone Africa with speclal reference to
Tanzania. Paper presented at TPPF Africa Region Workshop 'Law, Status of
Women and Family Welfare', June 26-29, 1978, Nairobi, Kenya.

RWEZAURA, B.A. Family law and family welfare in Tanzanla. Paper presented at
IPPF Africa Region Workshop, 'Law, Status of Woman and Family Welfare',
June 26-29, 1978, Nairobi, Kenya.

Uganda

KIAPI, A. Law and population in Uganda. Medford (MA), Fletcher School of
Law and Diplomacy, 1977, pp.7-8 and 43 (Law and Population Monograph
Series No. 42).

LWANGA, C. Abortion in Mulago Hospital, Kampala. East African Medical
Journal 54: 142-8 (1977).

Zambia

MHANGO, C.G. and GRECH E.S. Family planning programme and abortion laws in
Zambia. In: Mwaniki, N., Marasha, M., Mati, J.K.G. and Mwaniki, M.X., eds.
Surgical contraception in sub-Saharan Africa (Proceedings of a Conference,
Nyeri, Kenya, May 8-13 1977). Chestnut Hill, Massachusetts, Pathfinder
Fund, 1979, p.44-56.

ASIA AND OCEANIA

BHIWANDIWALA, P.P., COOK, R.J., DICKENS, B.M. AND POTTS, M. Menstrual
therapies in Commonwealth Asian Law. International Journal of Gynaecology
and Obstetrics, 20: 273-278 (1982)

JAYASURIYA, D.C. Legal dimensions of population dynamics: perspectives from
Asian countries. Mount Lavinia (Sri Lanka), Associated Educational
Publishers, 1979. pp.30-36.

- 98 -



Australia

AUSTRALTA, ATTORNEY-GENERAL'S DEPARTMENT. Report of the Working Party on
Territorial Criminal Law. Canberra, Australian Government Publishing
Service, 1975.

CARTER, R.F. Criminal law in Queensland. 6th ed. Brisbane, Butterworths,
1982, pp.193-195.

FINLAY, H.A. and SIHOMBING, J.E. Family planning and the law. 2nd ed.
Sydney, Butterworths, 1978.

HOWARD, C. Criminal law. 4th ed. Sydney, The Law Book Company, 1982,
pp.146-149.

LAWRIE, A.D. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commonwealth
Parliamentary Association, 1979, pp.89-90.

LUCAS, B. Abortion in New South Wales: legal or illegal? Australian Law
Journal, 52: 327-332 (1978).

MELZER, J. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978 London, Commonwealth
Parliamentary Assocation, 1979, p.88.

SOUTH AUSTRALIA. Annual Reports of the Committee Appointed to Examine and
Report on Abortion Notified in South Australia. Adelaide, Government
Printer, annual since 1976.

YUSUF, F. and BRIGGS, D. Legalized abortion in South Asutralia: the first 7
years experience. Journal of Biosocial Science, 11: 179-192 (1979).

Bangladesh

ALI, M.S., ZAHIR, M., and HSAN, K.M. Report on legal aspects of population
planning in Bangladesh. Dacca, Bangladesh Instittute of Law and
International Affairs, 1978, p.27-57.

BHATIA, S., FARUQUE, A.S.G., and CHAKRABORTY, J. Assessing menstrual regula-
tion performed by paramedics in rural Bangladesh. Studies in Family
Planning, 11: 213-218 (1980).

BHUIYAN, S.N., and RURKHART, M.C. Maternal and public health benefits of
menstrual regulation in Chittagong. International Journal of Gynaecology
and Obstretrics, 20: 105-109 (1982).

CHAUTHURY, R.E. Attitudes towards legalization of abortion among a
cross—section of women in Metropolitan Dacca. Journal of Biosocial
Science, 12: 417-428 (1980).

ISLAM, S. Case studies of indigenous abortion practitioners in rural
Bangladesh. Studies in Family Planning, 13: 86-93 (1982).

- 99 -



MEASHAM, A.R. et al. Complications from induced abortions in Bangladesh
related to type of practitioner and methods, and impact on mortality.
Lancet, 1: 199-202 (1981).

ROCHAT, R.W. et. al. Maternal and abortion related deaths in Bangladesh,
1978-1979. International Journal of Gynaecology and Obstetrics, 19:
155-164 (1981).

ROCHAT, R.W. Resource services report: Bangladesh and India. Atlanta
(Georgia), Department of Health, Education and Welfare, Center for Disease
Control, 1979.

ROSENBERG, M.J. Resource support services report: Bangladesh. Atlanta
(Georgia), Department of Health, Education and Welfare, Center for Disease
Contrel, 1979.

India

BOSE, C. and SETHNA, N.J. Study on induced abortion in married women in an
urban area. Journal of Family Welfare, 26: 40-49 (1980).

CHANDRASEKAR, S. Abortion in a crowded world with special reference to India.
London, Allen and Unwin, 1974.

CHANDRASEKAR, S. Population and law in India. 2nd ed. Delhi, Macmillan
Company of India, 1978.

DUTTA, R. Abortion in India, with particular reference to West Bengal.
Journal of Biosoclal Science, 12: 191-200 (1980).

Indian Law Commissioners chaired by T.B. Macaulay, A Penal Code Prepared by
the Indian Law Commissioners, 1838.

KRISHNA MENON, M.K. A recent program of legal abortion in India. 1In:
Zatuchni, G.I., Sciarra, J.J., and Spiedel, J.J. Pregnancy termination:

procedures, safety and new developments. Hagerstown (MD), Harper & Row,
1979, pp.395-398.

MALHOTRA, S. and DEVI, P.K. A comparative study of induced abortions before
and after legalization of abortions. Journal of Obstetrics and
Gynaecology of India, 29: 598-601 (1979).

MOHAN, S. S. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commonwealth
Parliamentary Association, 1979, pp.91-92.

SETH, D.D., MAITRA, S.K. and SINHA, B.N. Abortion and termination of
pregnancies in India along with penal provisions and punistment, practice,

procedure and protection under law with rules. Allahabad, Delhi Law
House, 1980.

SINGH, S.K. and RAIZADA, R.K. Abortion law in India: past and present.
Chandigarh, Family Planning Association of India, Haryana Branch, 1976.

- 100 -



Malaysia

AZIZ, R.P. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commonwealth
Parliamentary Association, 1979, pp.92-93.

IBRAHIM, A. Law and population in Malaysia. Medford (MA), Fletcher School
of Law and Diplomacy, 1977, pp.22-26 (Law and Population Monograph Series,
No. 45).

RAHMAN, S. Bin A. et al. Law and population in Malaysia. 1In: Radhie, T.M.,
ed. Law and population. Jakarta, Law Center Foundation, 1976, pp.127-131
(Hukum (Law) Journal, Special Edition).

SINNATHURAY, T.A. et al. Report on maternal health and early pregnancy
wastage in peninsular Malaysia. Kuala Lumpur, Federation of Family
Planning Associations, Malaysia, 1977.

SINNATHURAY, T.A. Reproduction research and health: part III: fertility
health. Medical Journal of Malaysia, 34: 307-313 (1980).

New Zealand

FACER, W.A.P., KIRKWOOD, B.T., and RIDDICK, P.T. Initial consequences of the
1977 New Zealand abortion law. New Zealand Nursing Forum, 6: 9-12
(1978).

KEMBER, D. Abortion and the Crimes Amendment Act 1977, New Zealand Law
Journal, No.6: 109-117 (1978).

NEW ZEALAND, ABORTION SUPERVISORY COMMITTEE. Annual reports on the operation
of the Contraception, Sterilization and Abortion Act. Wellington,
Department of Justice, annual since 1978.

NEW ZEALAND, ABORTION SUPERVISORY COMMITTEE. Guidelines for the provision of
abortion counselling services. Wellington, Department of Justice, 1979,

NEW ZEALAND MEDICAL JOURNAL (editorial) Abortion again. New Zealand Medical
Journal, §§; 150-151 (1978).

NEW ZEALAND MEDICAL JOURNAL (editorial) Abortion ~ 1978. New Zealand Medical
Journal 87: 285-286 (1978).

WILLS, D. MNew abortion legislation: a comparison with professional policy.
New Zealand Nursing Forum, 9; 12 (1978).

Papua New Gulnea

McGOLDRICK, I.A. Termination of pregnancy in Papua New Guinea, Papua New
Guinea Medical Journal 24: 113-120 (1981).

McRAE, H. Laws relating to fertility control and family planning in Papua
New Guinea. Melanesian Law Journal 8: 5-53 (1981).

- 101 -



WEISBROT, D. and OTLEY, B.L. Law and medicine in Papua New Gunea: licensing
and liability of practitioners. The Melanesian Law Journal 5: 175-226
(1977).

Singapore

LIM, L.S., CHENG, M.C.E., RAUFF, M., and RATNAM, S.S. Abortion deaths in
Singapore (1968-1976). Singapore Medical Journal 20: 391-394 (1979).

RATNAM, S.S. Experience with termination of pregnancy in Singapore. 1In:
Zatuchni, G.I., Seciarra, J.J., and Speidel, J.J. Pregnancy termination:
procedures, safety and new developments. Hagerstown (MD), Harper & Row,
1979, pp.399-405.

WEE, K.S. Country report: Singapore. In: Radhie, T.M., ed. Law and
population. Jakarta, Law Center Foundation, 1976, pp.193-195 (Hukum
(Law) Journal, Special Edition).

Sri Lanka
JAYASURIYA, D.C. Law and population growth in Sri Lanka. Medford (MA),

Fletcher School of Law and Diplomacy, 1976, pp.2-6 (Law and Population
Monograph Series, No.40).

JAYASURIYA, D.C. Abortion: for all or only for the rich? In: Law and social
problems in modern Sri Lanka. New Delhi, Sterling Publishers, 1982,
pp.121-9.

EUROPE

Gibraltar

XIBERRAS, M. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commonwealth
Parliamentary Association, 1979, pp.95-96.

Malta

MICALLEF, D. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978, London, Commonwealth
Parliamentary Association, 1979, p.93.

United Kingdom

ASHTON, J.R. Experiences of women refused National Health Service abortion
Journal of Biosocial Science, 12: 201-210 (1980).

- 102 -



BRADLEY, D.C. A woman's right to choose. Modern Law Review, 41: 365-382
(1978). T

COSSEY, D. Day-care abortion and the N.H.S. London, Birth Control Trust,
1980.

DICKENS, B.M. Abortion and the law. London, MacGibbon & Kee, 1966.

FINCH, J.D. Nurses and the legality of abortion. New Law Journal, 130:
1195-1197 (1980).

HORDERN, A. Legal abortion: the English experience. Oxford, Pergamon Press,
1971.

LAURENCE, K.M. Prenatal diagnosis, selective abortion and the Abortion
(Amendment) Bill. The Lancet, I: 249-250 (1980).

LEWIS, T.L.T. Legal abortion in England and Wales 1968-78. British Medical
Journal, 2: 295-296 (1980).

LYON, C.M. and BENETT, G.J. Abortion - the female, the foetus and the father.
Current Legal Problems, 32: 217-222 (1979).

LYON, C.M. and BENNETT, G.J. Abortion - whose decision? Family Law, 9: 35-39,
49 (1979). -

MARSH, D. and CHAMBERS, J. Abortion politics. London, Junction Books, 1981.

OFFICE OF POPULATION CENSUSES AND SURVEYS. Abortion statistics: legal
abortions carried out under the 1967 Abortion Act in England and Wales.
London, H.M.S.0., annual.

ROBB, D. Nurses and abortion. Medical Digest, 25: 71-72 (1980).

ROBB, D. Nurses and abortion - round two. Medical Digest, 26: 62-65 (1981).

ROBB, D. Nurses and abortion: seconds out, final round. Medical Digest, 26:
58-61 (1981).

SCARMAN, L. Fundamental rights: the British scene. Columbia Law Review, 78:
1575-1586.

SIMMS, M. and HINDELL, K. Abortion law reformed. London, Owen, 1971.

TUNKEL, V. Abortion: how early, how late, and how legal? British Medical
Journal 2: 253-256 (1979).

TUNKEL, V. Modern anti-pregnancy techniques and the criminal law. Criminal
Law Review, 461-471 (1974).

UNITED KINGDOM. Abortion (Amendment) Bill, standing committee C, first - six-
teenth sittings, 25 July - 18 December 1979. London, HMSO, 1980.
(Parliamentary Debates, House of Commons Official Report).

- 103 -



UNITED KINGDOM. Abortion (Amendment) Bill, report stage House of Commons 7-8
February, 1980, pp.927-1015; 15 February 1980, pp.1932-2020; 29 February
1980, pp. 1716-1809.

WILLIAMS, G. The sanctity of 1life and the criminal law. London, Faber and
Faber, 1958.

WOMEN IN MEDIA. A woman's choice: the case for free, safe, legal abortion in
Northern Ireland. Belfast, Women in Media, 1980.

WESTERN HEMISPHERE

Antigua

ANTIGUA LAW REFORM TASK FORCE. Humanizing the abortion law in Antigua.
Submitted to the Antigua Law Reform Commission, 1980.

Barbados

BARBADOS Preliminary Draft 1979 - 10 - 31. Medical Termination of Pregnarcy
Act, 1979.

GILMORE, W.C. Perspectives on abortion law reform in Barbados. Anglo-American
Law Review, 8: 191-209 (1980).

MASSTAH, J. Abortion and public opinion in Barbados. Bulletin of Eastern
Caribbean Affairs, 3: 11-18 (1978).

Belize

LIZARRAGA, A. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commouwealth
Parliamentary Association, 1979, pp.94-95.

Canada

BRAGNEN, B.C. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978. London, Commonwealth
Parliamentary Association, 1979, p.90.

CAMPBELL, T. Abortion law in Canada: a need for reform. Saskatchewan Law
Review 42: 221-50 (1977/78).

CLARKE, A.B. Abortion: an analysis and survey of empirical data concerning
the abortion issue. Crime and Justice. 6: 16-21 (1978).

COLLINS, L.D. The politics of abortion: trends in Canadian fertility policy.
Atlantis, 7:2-20 (1982).

- 104 -



CUERRIER, L. The need for updating medical legislation on abortion in the
Commonwealth. Report of Proceedings of the 24th Commonwealth
Parliamentary Conference, Jamaica, September 1978, London, Commonwealth
Parliamentary Association, 1979 p.90-91.

DICKENS, B.M. Abortion: 1. Defitions and implications. Canadian Medical
Association Journal, 124: 113-114 (1981).

DICKENS, B.M. Abortion: 2. TFetal status and legal representation. Canadian
Medical Association Journal: 124: 253-254 (1981).

DICKENS, B.M. Abortion: 3. Therapeutic abortion committees and third parties.
Commomwealth Medical Association Journal, 124: 362-363 (1981).

DICKENS, B.M. Legal aspects of abortion. 1In: Sachdev, P. Abortion: readings
and research. Toronto, Butterworths, 1981, pp.16-29,

DICKENS, B.M. Medico-legal aspects of family law. Toronto, Butterworths,
1979.

DUMONT, H. L'abolition du crime d'avortement dans la perspective de la
reforme du droit criminel. Revue Juridique Themis, 15: 149-192 (1980/81).

GEEKIE, D.A. CMA policy review on abortion. Canadian Medical Association
Journal, 119: 807-808 (1978).

LEIGH, L.J. Necessity and the case of Dr. Morgentaler. Criminal Law Review,
151-158 (1978).

McDANIEL, S. and KROTKI, K.J. Estimates of the rate of illegal abortion and
the effects of eliminating therapeutic abortion, Alberta 1973-74.
Canadian Journal of Public Health, 70: 363-398, 1979.

MORGENTALER, H. Abortion and contraception, Toronto, General Publishing,
1982.

RINGROSE DOUGLAS, C.A. Canada's abortion law: an obstacle to safer management
of Canadian women. Legal Medical Quarterly, 2: 97-99 (1978).

RYAN, H.R.S. Abortion and criminal law. Queen's Law Journal, 6: 362-371
(1981).

SACHDEV, P. ed. Abortion: readings and research. Toronto, Butterworths, 1981.

SOMERVILLE, M.A. Reflections on Canadian abortion law: evacuation and

destruction - two separate issues. University of Toronto Law Journal, él;
1-26 (1981).

STATISTICS CANADA, Therapeutic abortions. Ottawa, Minister of Supply and
Services, annual.

Caribbean

FORD, N.M. Women and the law. Cave Hill, Barbados, Women in the Caribbean
Project, 1981, pp.107-110.

- 105 -



INTERNATIONAL PLANNED PARENTHOOD FEDERATION. Commonwealth Caribbean Law
Reform Task Force Report. London, IPPF, 1978.

MENON, P.K. Law of abortion with special reference to Commonwealth Caribbean.
Anglo-American Law Review, 5: 311-345 (1976).

Cayman Islands

BODDEN, H.G. The need for updating medical legislation on abortion in the
Commonwealth. Report of proceedings of the 24th Commonwealth
Parliamentary Conference, Jamalca, September 1978. London, Commonwealth
Parliamentary Association, 1979, p.95.

Guyana

RAMPHAL, S.S. Report by the Select Committee of the National Assembly
appointed to consider and recommend changes in the law relating to
matrimonial causes, succession, abortion, and benefits for reputed wives,
concerning the committee's inability to conclude its investigation before
the end of the session. Georgetown, 1972.

Jamaica

ROSEN, R.C. Law and population growth in Jamaica. Medford (MA), Fletcher
School of Law and Diplomacy, 1973, pp.19-23 (Law and Population Monograph
Series, No.10).

Trinidad & Tobago

DALY, S. The developing legal status of women in Trinidad and Tobago. Port
of Spain, National Commission on the Status of Women, 1982, pp.94~6.

ROOPNARINESINGH, S. Abortion attitudes in Trinidad. West Indian Medical
Journal, 27: 147-151 (1978).

GENERAL REFERERCES ON ABORTION LAW

CALLAHAN, D. Abortion: law, choice and morality. London, Collier-Macmillian,
1970.

COOK, R.J. and DICKENS, B.M. A decade of change in abortion law: 1967-77.
American Journal of Public Health, 68: 637-643(1978).

DAVID, H.P. Abortion policies: In: Hodgson, J.E., ed. Abortion and
sterilization: medical and social aspects. London/New York, Academic
Press/Grune & Stratton, 1981.

DICKENS, B.M. Comparative abortion polices and attitudes toward abortion. 1In:
Human life symposium: an interdisciplinary approach to the concept of
person. Ann Arbor, Michigan Health Administration Press, forthcoming.

- 106 -



FRIEDLAND, M.L. R.S. Wright's Model Criminal Code: a forgotten chapter in the
history of the criminal law. Oxford Journal of Legal Studies, 1: 307-346,
(1981).

THE LANCET (editorial). The law on menstrual therapies. The Lancet, II:
422-423 (1982).

LEE, L.T. and PAXMAN, J.M. Legal aspects of menstrual regulation. Medford
(MA), Fletcher School of law and Diplomacy, 1974 (Law and Population
Monograph Series, No.19).

LUK, B.H. Abortion in Chinese law. American Journal of Comparative Law, 25:
327-392 (1977).

LYON, C.M. and BENNETT, G.J. Abortion - a question of human rights. Family
Law, 12: 47-52 (1982).

MICHEL, A.E. Abortion and international law: the status and possible

extension of women's right to privacy. Journal of Family Law: 20: 241-61
(1981-82).

NCONAN, J.T. The morality of abortion: legal and historical perspectives.
Cambridge (MA), Harvard University Press, 1970.

PAXMAN, J.M. and BARBERIS, M. Menstrual regulation and the law.
International Journal of Gynaecology and Obstetrics, 17: 493-503 (1980).

STEPHEN. J.F. A digest of the criminal law (crimes and punishment). London,
Macmillan, 1877, p.158.

UNITED NATIONS FUND FOR POPULATION ACTIVITIES. Survey of laws on fertility
control: country profiles. New York, UNFPA, 1979.

GENERAL REFERENCES ON ABORTION

BYGEDEMAN, M., CHRISTENSEN, N.J., GREEN, K. and ZHENG, S. Self administration

of prostaglandin for termination of early pregnancy. Contraception, 24:
45-52 (1981).

BYGEDEMAN, M. and KRISTER GREEN, K. Menstrual regulation - medical techniques.
In: Zatuchni, G.I., Sciarra, J.J. and Speidel, J.J. Pregnancy termination:

procedures, safety and new developments. Hagerstown (MD), Harper & Row,
1979, pp.69-77.

COOK, R.J. and SENANAYAKE, P. eds. The human problem of abortion: medical and
legal dimensions. London, IPPF, 1979.

EDSTROM, K. Techniques of 1induced abortion: their health implications and
service aspects: a review of the literature. Bulletin of the World Health
Organisation, 57: 481-497 (1979).

EMBREY, M.P. Developments in medical technologies for fertility regulation
and their implications for medical legislation. TIn: Three studies of
abortion laws in the Commonwealth. London, Commonwealth Secretariat,
1977.

- 107 -



EMBREY, M.P. Prostaglandins in human reproduction. British Medical Journal,
283: 1563-1566 (1981).

GALLEN, M.E., NARKAVONKIT, T., TOMARO, J.B., and POTTS, M. Traditional
abortion practices: three studies of illegal abortion in the developing
world. Research Triangle Park, North Carolina, International Fertility
Research Program, 1981.

LAUFE, L.E. Menstrual regulation-international perspectives. 1In: Zatuchni,
G.1., Sciarra, J.J. and Speidel, J.J. Pregnancy termination: procedures,
safety and new developments. Hagerstown (MD), Harper & Row, 1979,
op.78-81.

POTTS, M., PEEL, J., and DIGGORY, P. Abortion. Cambridge, Cambridge
University Press, 1977.

TIETZE, C. Induced abortion: a world review 1981. 4th ed. New York,
Population Council, 1981. 5th ed forthcoming in 1983.

WORLD HEALTH ORGANISATION. Induced abortion. Geneva, WHO, 1978 (WHO
Technical Report Series No.623).

WORLD HEALTH ORGANISATION. Induced abortion: guldelines for the provision of
care and services. Geneva, WHO, 1979.

WORLD HEALTH ORGANISATION, TASK FORCE ON SEQUELAE OF ABORTION, SUBSECTION ON
THE HEALTH AND HEALTH SERVICE IMPACT OF ILLEGAL ABORTION. Health and
economic effects of 1llegal abortion: preliminary findings from an
international study. In: Zatuchni, G.I., Sciarra, J.J. and Speidel, J.J.
Pregnancy termination: procedures, safety and new developments.
Hagerstown (MD), Harper and Row, 1979, pp.361-369.

ZATUCHNI, G.I., SCIARRA, J.J., and SPEIDEL, J.J. eds. Pregnancy termination:

procedures, safety and new developments. Hagerstown (MD), Harper & Row,
1979.

ABORTION IN ADOLESCENCE

LEE, L.T. and PAXMAN, J.M. Pregnancy and abortion in adolescence: a
comparative legal survey and proposals for reform. Medford (MA), Fletcher
School of Law and Diplomacy, 1975 (Law and Population Monograph Series,
No.26).

PAXMAN, J. M. Law, policy and adolescent sexuality. Journal of
Biosocial Science, supplement 5: 187-213 (1978).

VICK, L. Adolescent sexuality: legal aspects. Australian Family Physician,
7: 12-15 (1978).

WORLD HEALTH ORGANIZATION. Pregnancy and abortion in adolescence: report of a
WHO Meeting. Geneva, WHO, 1975. (WHO Technical Report Series, No. 583).

- 108 -



HEALTH AND ALLIED HEALTH PERSONNEL

CHEN, P.C.Y. Effects of the trained midwife on traditional domiciliary

midwifes in rural Malay community. The Southeast Asian Journal of
Tropical Medicine and Health, 1: 212-224 (1970).

KAKAR, D.N. One hundred practitioners of folk, indigenous (registered) and
modern systems of medicine. 1In: Kakar, D.N. Folk and modern medicine.
Nal Sarak (Delhi), New Asian Publishers, 1977, pp.102-169.

NEUMANN, A.K. and DHATIA, J.C. Family planning and indigenous medicine
practitioners. Social Science and Medicine, Z} 507-516 (1973).

OWEN, M. Review of laws and polices affecting the training and practice of
traditional birth attendants. Geneva, World Health Crganization,
forthcoming.

PAXMAN, J.M. Roles for non-physicians in fertility regulation: an
international overview of legal obstacles and solautions. American Journal
of Public Health, 70: 31-39.

SIMPSON~-HEBERT, M., PIOTROW, P.T., CHRISTIE, L.J., and STREICH, J.
Traditional midwives and family planning. Population Reports, Series J:
439-491 (1980).

STEPAN, J. Patterns of legislation concerning traditional medicine. 1In:
Bannerman, R.H., Burton, J. and Ch'en Wen-Chich, eds, Traditional medicine
and health care coverage: a reader for health administrators and prac-
titioners. Geneva, WHO, forthcoming.

VERDERESE, M. de L. and TURNBULL, L.M. Traditional birth attendants. Geneva,
WHO, 1979 (WHO Offset Publication No.44).

WAIFE, R.S. and BURKHARD, M.C. The non—physician and family health in
Sub—-Saharan Africa. Chestnut Hil1ll (Ma.), Pathfinder Fund, 1981,

WIDDICOMBE, J. Auxiliary health personnel in pregnancy termination services.
In: Zatuchni, G.I., Sciarra, J.J. and Speidel, J.J. Pregnancy termination:
procedures, safety and new developments. Hagerstown (MD), Harper & Row,
1979, pn.104-107.

WORLD HEALTH ORGANIZATION. Traditional birth attendants: activities, problems
and prospects for the future. (Background paper prepared for the
Interregional Consultation on Traditional Birth Attendants, Mexico City,
10-14 December 1979).

GENERAL REFERENCES

BARNETT, L. The present position regarding the enfcrcement of human rights in
the Commonwealth. Proceedings and Papers of the Sixth Commonwealth Law
Conference, Lagos, Nigeria, lagos Nigerian Bar Assoclation, 1980,
Pp.405-418.

BLAIR, P.W. ed. Health needs of the world's poor women. Washington D.C.,
Equity Policy Center, 1981.

- 109 -



DOWNEY, P.J. Present position regarding the enforcement of human rights in
the Commonwealth. Proceedings and Papers of the Sixth Commonwealth Law
Conference, Lagos, Nigeria, Lagos Nigerian Bar Association, 1980,

pp.419-434,

McDOUGAL, M., LASSWELL, H., and CHEN, Y. Human rights for women and world
public order: outlawing sex based discrimination. American Journal of

Internaitonal Law, 69: 497-521 (1975).

ROBERTS, S. Order and dispute: an introduction to legal anthropology.
Harmondoworth, Penguin, 1979.

PERIODICAL REFERENCES

(to provide up-to-date information on Commonwealth Abortion Law).

COMMONWEALTH PARLIAMENTARY ASSOCIATION. The Parliamentarfan, published
quarterly.

COMMONWEALTH SECRETARIAT. Commonwealth Developments in Health Law, published
periodically.

COMMONWEALTH SECRETARIAT. Commonwealth Law Bulletin, published quarterly.

INTERNATIONAL PLANNED PARENTHOOD FERDERATION. People, published quarterly.

TRANSNATIONAL FAMILY RESEARCH INSTITUTE, International Reference Center for
Abortion Research. Abortion Research Notes, published periodically.

UNITED NATIONS FUND FOR POPULATION ACTIVITIES. Annual review of population
law.

WORLD HEALTH ORGANIZATION. International Digest of Health Legislation,
published quarterly.

In case of difficulty in obtaining
any of the items referenced, please
contact the International Planned
Parenthood Federation, Documentation
Service, 18-20 Lower Regent Street,
London SW1Y 4PW.

- 110 -



Appendix A.

Introduction

Commonwealth Secretariat, Report of a Combined Medical-
Legal Workshop, Barbados 18-22 June, 1979

ITEM III : THE LAW ON MEDICAL TERMINATION OF PREGNANCY
AND RELATED ISSUES: CARIBBEAN AND PACIFIC
ISLANDS AND CYPRUS: CONCLUSIONS

61. This item was dealt with in three stages, introduced
respectively by Professor Michael Beaubrun, head of the
Department of Psychiatry at the University of the West Indies
(Trinidad campus), and by Professor Bernard Dickens and Miss
Rebecca Cook, joint authors of the discussion paper Law on
medical termination of pregnancy (see p.64) and of A survey of
abortion laws in Commonwealth countries, contained in the

Commonwealth Secretariat publication Abortion Laws in the
Commonwealth (published separately and available from the
Secretariat - also to be republished shortly by the World
Health Organisation, Geneva, in the International Digest of
Health Legislation, Vol. 30, no. 3 or 4, 1979.

General Survey

62. Professor Beaubrun noted a world-wide trend towards more
liberal abortion laws, the main reasons for which he saw as
being:

(a) the recognition of a woman's right to determine her
child-bearing career and how her body was used, as a
matter of health and welfare;

(b) the high incidence of unwanted pregnancies and illegal
abortions, with resultant high maternal mortality;

(c) improved medical technology which had made termination
in the early months safer than pregnancy itself; and

(d) the world population explosion.

63. Modern technologies had blurred the distinction between
contraception and abortion, and had made the old abortion laws
obsolete. The "morning after” pill, the intra-uterine device
(1UD), prostaglandins and menstrual regulation by vacuum
aspiration before the first period was missed were instances
of methods which might be technically considered abortion but
which were virtually impossible to detect or control. The
test—-tube baby also provided an example of a situation with
which the laws of most Commonwealth countries could not deal.
The o0ld laws, he observed, had become unenforceable; an unen-
forceable law was a bad law, leading only to disrespect and
disregard, and, if only for this reason, ought to be changed.

64, Professor Beaubrun noted that there had always been a
gap between law and practice. The practice of abortion was
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world-wide. When laws were restrictive, the poor were pushed
into the hands of back-room abortionists. Obstetrical ser-
vices were overloaded with the incomplete and septic abortions
which resulted. Statistics from The human problem abortion -
the report of the International Planned Parenthood Federation
expert panel on abortion, Bellagio, Italy, February 1978 -
indicated that more permissive laws were often followed by a

decrease in maternal mortality.

65. The basic law from which most Commonwealth countries
derived their abortion laws was the United Kingdom Offences
against the Person Act of 1861. This stemmed from an Act of
1803, passed at a time when all surgery was dangerous and
intended to preserve life. Because of surgical advances, the
Act was no longer relevant.

66. Even where developed laws now existed which could be
interpreted by govermment officials, there might be uncer-
tainty about how such interpretation would stand up in a court
of 1sw. This could lead to cmbivalence on the part of doctors
and reluctance to perform abortions, or even to refer cases to
other doctors who were willing to do so. Such ambivalence
produced delays which could be dangerous, especially in ado-
lescence when the recognition of pregnancy was often delayed

anyway.

67. Other delays were occasioned by bureaucratic referral
procedures required by some categories of advanced laws.
Professor Beaubrun suggested that there was no need for com-
mittees or second referral procedures for the first trimester,
but that doctors should be able to perform early abortions
simply on request. Excessively detailed legal restrictions as
to who should perform medical termination of pregnancy, and
whare it could be performed, could also cause undesirable
delays.

68. In any culture, the person who actually delivered health
care should be licensed to terminate pregnancy in accordance
with the law. Where medically—qualified personnel were in
short supply, appropriately-trained health and auxiliary per-
sonnel could safely perform simple procedures, thus releasing
scarce obstetric and gynaecological specialists for more
complicated cases. Nor where hospital facilities essential
for the termination of early pregnancies, provided this was
done by skilled, licensed, supervised paramedicals.

69. In Professor Beaubrun's view, the real issue was not
just the right to 1ife, but the right to an adequate quality
of life, and the right to be a wanted child. The cycle of
unwanted human reproduction increasingly polluted the human
resource pool. Unwanted children grew up unable to give love
or to trust, and were less able than others to succeed in
life. This was particularly important in developing
countries, where the quality of the human resource was a cri-
tical factor in development.
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Discussion

Introduction

70. He took the view that the old basic law was now
unworkable and counter-productive and should be repealed. If,
instead of repeal, it was decided to develop new advanced
laws, then the mistakes made in some countries should be borne
in mind. Consent procedures should be simple or should not be
included in laws at all. 1Ideally, only the consent of the
woman herself should be needed. Existing laws which were
first enacted to promote health now endangered it, Professor
Beaubrun considered. He invited participants in the workshop
to share with each other their problems of practice under the
existing laws.

71. In the discussion, it was generally acknowledged that a
woman with an unwanted pregnancy was likely to turn to any
means available to abort, if no legal and acceptable procedure
were available. The frequent outcome was that she needed to
be treated later in hosptial for complications resulting from
the unhygienic and unskilled surgery.

72, Poorer women suffered most, since they could not afford
to travel to other countries where advanced laws were in
operation, nor could they afford to buy a safe abortion from a
medical practitioner. They were thus obliged to resort to
1l1legal abortionists or to dangerous, self-induced miscarriage.

73. Religious opposition to abortion was seen by some par-
ticipants as a signficant obstacle to reform in certain
countries, but existing cultural and social attitudes also
presented obstacles.

74, Concern was expressed about abortion performed outside
hosptials and approved clinics, as standards in doctors'
surgeries in some areas would be difficult to control.

75. Problems of adolescent pregnancy were recognised as com-
mon to many countries. Participants in the workshop were una-
nimous in expressing thelr grave concern at the increasing
incidence of teenage conception. Discontinuation of educa-
tion, resulting in future unemployment and consequent lack of
economic independence, was referred to. It was noted that
adolescents tended to delay seeking help, both because they
failed to recognise that they had conceived and because they
feared to admit to sexual activity. The question of parental
consent to abortion on a minor extended the problem of ter-
mination still further.

76. It was suggested that cousideration should be given to
de~criminalising abortion, and to the repeal of prohibitive
language in laws, so leaving abortion to the medical and legal
controls governing all other forms of surgery. In this event,
there would be no need for new abortion legislation.

The Law on Abortion

77. Professor Dickens, introducing the paper of which he and
Miss Cook were the joint authors (see p.64), identified three
types of Commonwealth law on abortion:
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(a) basic law, which absolutely prohibited abortion in all
circumstances - this might conform to the preference of
some jurisdictions, although such a law cost lives which
might be saved;

(b) developed law, which was based on the English 1938
Bourne decision permitting abortion to preserve life or
physical or mental health - although such law was impli-
cit in basic law, it often required to be made explicit
by declaration of the courts or of a senior law officer,
or possibly a health minister.

() advanced law, which set out in detail the conditions
under which abortion was lawful.

78. Professor Dickens outlined the characteristics of an
advanced law, beginning with the indications upon which such a
law permitted abortion. These included strict necessity (to
save life), the therapeutic indication (regarding serious
danger to life or to physical or mental health), the fetal or
eugenic indication (concerning serious handicap to the
prospective child) and the juridical indication (rape and
incest). Some of these were alternatives for others; for
instance, the mental health indication might be applied to a
rape victim where no rape indication was adopted.

79. Control of delivery of abortion services might be by
various and alternative means. Practitioners with specified
qualifications might be given authority to perform abortions,
perhaps with a requirement of higher qualifications for later,
more complex procedures, and permission of less specialisation
for earlier procedures, which might be undertaken by paramedi-
cals. A condition of authorisation might be service in public
sector facilities, to aid equitable social distribution of
services and to prevent concentration in the fee-paying
sector.

80. Alternatively, control might be through facilities such
as hospitals and approved clinics, which might be relied upon
to employ personnel with appropriate qualifications. Again,
facilities might be authorised for performance of procedures
within specified gestational limits.

81. Professor Dickens emphasised that approval procedures,
such as second or further medical opinions, could be a source
of health-threatening delay and could be difficult to imple-
ment In practice where resources and personnel were limited.
Similarly, consent of third parties, such as spouses or
parents, might cause delay and loss of confidentiality for the
patient. Nevertheless, some cultures might require an
approach through the family structure rather than through an
individual patient in isolation.

82. Conscientious objection to abortion should be accom-
modated, where compatible with preservation of the patient's
life and health. 1In particular, the convictions of nursing
personnel should be taken into consideration, although equally
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Discussion

they should not be permitted to place abortion patients at a
disadvantage.

83. A number of participants stressed difficulties due to
the consent requirement, particularly regarding minors. It
was also noted that women needed protection from third-party
pressure to have abortions they did not want. This could be a
source of subsequent maladjustment to having been aborted.
Parental pressure on a minor might be particularly dangerous.

84, 1t was recognised that liberalisation of abortion law
involved the issues both of the legal status of adolescents
and of thelr capacity to give independent consent to contra-
ceptive assistance. Legal doctrine on the mature and the
emancipated minor might make legitimate treatment of minors
more available than might at first appear, but clarification
was needed for the satisfaction and protection of physicians
and appropriate paramedical personnel.

85. Some participants considered that the linking of abor-
tion services to general family planning counselling and ser-
vice delivery was essential. They thought that abortion
should be brought within govermment health services, and that
where necessary the law should be changed to make this
possible. 1t was considered that family planning guidance
should involve males as well as females.

86. It was noted that abortion services might be more easily
rendered under a developed law than under an advanced law, but
that this might expose the practitioner to greater insecurity,
risk and anxiety. An advanced law, specifying qualifications,
facilities, approval procedures and possibly residence tests,
might be more restrictive than a simple developed law.

87. The workshop noted that prohibitive abortion laws
remained unenforced by prosecution even in the face of clear
evidence of repeated violation. The value of such laws was
thus open to question, especlally when they prevented access
to safe medical therapy. The effect was to send women to
unskilled practitioners and to deny them continuing care and
introduction to contraceptive information. Also, restrictive
laws tended to affect only the poor, as women of financial
means could easily evade then.

88. It was pointed out that the rape indication for abortion
could raise difficulty, since rape was a juridical conclusion
rather than a medical diagnosis. Evidence of rape had both
legal and social aspects; physiclans tended to respond to the
latter rather than the former. However, the mental health
therapeutic indication could be used to justify abortion in
cases of rape.

89. The indication for abortion of failure of a
conscientiously—used means of reasonably reliable contracep-
tion was seen as regarding abortion as a back-up or fail-safe
service for contraception, not as an alternative, and as
offering an incentive to use contraceptive meauns.
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90. The need for simple procedures to obtain medical
approval for abortion was stressed by a number of par-
ticipants. Legally-compelled procedures which caused

delay and anxiety were regarded as counter-therapeutic.

91. Some participants favoured toleration of conscien-
tious objection to the peformance of abortion, but con-
sidered that the onus should be on the objector to show
good faith and not to prejudice care of the patient.

The possibility of a conflict arising between the
objector's right to non-discriminatory advancement and
the government's duty to make services available was
noted. Applicants for appointments might be required to
be prepared to carry out the full range of services
offered.

Strategies for Interpretation or Reform

Introduction 92. Miss Cook outlined principles of law which might be
applied in countries where legal reform was not yet possible,
and suggested strategies which doctors might adopt to engage
lawyers in a combined effort to interpret the law more broadly.

93. Doctors might attempt to get Attorneys—General or
Directors of Public Prosecution to make statements clarifying
how they would interpret existing laws. Although not an ideal
solution, this might be the best that could be achieved in
some countries. Doctors had an interest in persuading lawyers
to clarify the law and to find creative ways of interpreting
it, so that medical duties could be properly undertaken.

94, Efforts should be made to find common ground for
discussion of fundamental principles with religious groups
which were opposed to abortion, with the aim of developing a
dialogue and mutual respect. Church groups, Miss Cook
suggested, might respond to arguments based on the United
National Declaration of Human Rights, and to the recent state-
ment in Poland by Pope John Paul II on freedom of conscience.

95. The decriminalisation of abortion law might be sought
through the repeal of specific provisions concerning early
termination of pregnancy, and the control of illegal abortion
might be effected through statutes governing the unqualified
practice of medicine. Doctors should seek to be consulted by
lawyers when medical statutes were re—drafted.

96. Miss Cook also suggested various methods of protecting
and reassuring providers of abortion care. Physicians could
be made aware that they could not withhold appropriate care
from thelr women patients lawfully entitled to termination of
pregnancy. Furthermore, treatment of incomplete abortion did
not usually fall under abortion statutes but rather under the
provisions of medical statutes and general law, and was
usually considered a legitimate medical procedure.
Consequently, failure to give treatment for incomplete abor-
tion could constitute negligence.
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Discussion

National

97. Physicians should also be made aware that it had to he
shown that there was a wrongful intention as well as a wrong-
ful act for a conviction of a crime to be secured. If a doc-
tor could show that an abortion had been performed in good
faith, with proper regard and care, to preserve the woman's
life or health, 1t would be very difficult to prove wrongful
intent.

98, Good faith could be shown through openness as to the
fact that such care was beiag provided for the community,
directed to meeting the health needs of women, through con-
sultation with colleagues; through maintaining proper medical
records, evidence of which could be shown by the completion of
a medical check 1list; and through charging reasonable fees,
consistent with patients' financial means.

99. Physicians faced two questions regarding abortion,
arising from its criminal and its welfare aspects respec~-
tively. The first was whether they could legally perform an
abortion; the second, which there had been a tendency to
ignore, was whether they could refuse to perform an abortion
to which a patient was entitled. As the welfare aspect of
abortion counselling and care developed, this second question
might become the more important in guiding medical practice.

100. The workshop noted that some existing advanced laws
might be more inhibiting than developed law. Reference was
made to bureaucratic delays resulting from the law in force in
Canada and in Britain. It was agreed that there were lessons
to be learned from the British and Canadian experience, and
that these should be borne in mind when new legislation was
being drafted.

101. There was some agreement that the options for decrimina-
lisation should be considered, and also that statutes regu-
lating the functions of health and auxiliary personnel needed
some re—definition.

102. A number of participants expressed the view that medical
termination of pregnancy during the first twelve weeks of
gestation should be available on request.

103. 1In relation to parental consent to medical termination
of pregnancy, lawyer—participants referred to the legal duty
of parents to provide health services for their children, and
saw this as constituting an overriding legal obligation which
could be used in the particular case of pregnant adolescents.
Participants were agreed on the princinle that a minor had a
right to privacy and confidentiality.

Conclusions
104. The following were the general conclusions reached.
(a) The material before the workshop, and the experience of

participants, suggested that existing laws in many countries
may be out-dated and in some instances may even create health
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risks. Where this situation exists, legislative reform is the
only remedy. The options which emerged are simple repeal,
which may be unacceptable, or the introduction of an advanced
law. Those concerned with the drafting of advanced laws could
learn much from the experience of countries which already had
advanced laws, and in this way avoid repeating some of thelr
faults.

(b) It was desirable for the legal formalities in advanced
laws to be kept to a minimum, to allow procedures for ter-
mination at the earliest possible stage of pregnancy.

() Notwithstanding the desirability that termination should
be at an early stage, care should be taken to ensure that it
is the woman's real and considered wish that her pregnancy
should be termminated, and also to ensure her protection from
undue pressure.

(d) Consideration might be given to decriminalising abortion
during the first twelve weeks of pregnancy.

(e) It was considered important that abortion services
should be rendered by adequately-qualified, but not over-
qualified, personnel. 1In principle, it seemed that the person
providing general health care for the community should be
responsible for providing abortion services. If this person
were a reglistered medical practitioner, there did not appear
to be any reason why other qualifications should be sought
unless they were required for specialised procedures.

() Consideration should be given to authorising sultably-
trained paramedical personnel to provide early abortion ser-
vices under appropriate supervision.

(g) It was considered appropriate for abortion for ado-
lescents to be regulated under comprehensive provisions for
fertility control and education. Ideally, parental con-
currence should be sought, but when this is not available or
is refused and the minor seeking abortion is left in jeopardy
to life or health then naturally the patient's interest should
prevail. 1In such cases there might be an alternative source
of permission: perhaps the minor and her physician might have
immediate access to an independent public officer, such as an
Official Guardian or Children's Ombudsman, to present evidence
and apply for legal authorisation by this officer in loco

parentis.

(h) In the case of adult patients - and also minors, subject
to (g) above - it was seen as desirable to minimise the need
for third-party consents in legislation. Most participants
felt that only the informed voluntary consent of the patient,
competent to give consent, on whom the procedure is to be per-
formed should have to be obtained.

(1) Pending possible implementation of an advanced law,

measures should be considered which would ease physicians'
fears of acting under existing laws. These could include the
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Secretariat

development of a check—-list of items which physiclans could
show they had taken into account in theilr decisions, in order
to demonstrate their good falth. FEmphasis on physicians' good
faith directed to the welfare of patients might do much to
remove the criminal taint from abortion procedures.

(N It was desirable that providers of health who claim
conscientious objection to being involved in abortion should
be required to refer patients to personnel or agencies known
not to be averse to the procedure. However, the workshop saw
no room for conscientious objection in cases of emergency or
post-abortion care.

(x) Ideally, abortion services should be rendered in facili-
ties offering general female health services, including
contraception counselling and services, sterilisation and
breast self-examination.

(D Consideration should be given to accommodating abortion
primarily in laws focussing not upon crime and punishment bhut
upon health and welfare.

(m) A continuing dialogue should be maintained between doc-
tors and lawyers on the impact of legislation upon medical
practice, and the impact of medical technology upon the rele-
vance and application of laws.

(n) National documentation of proposals for legislative
reform and copies of legislation enacted should be sent to the
Commonwealth Secretariat, in order to ensure that other juris-
dictious might benefit from collective experience in this dif-
ficult field.

(o) Regional groups of countries should explore the possibi-
lity of regional collaboration to improve the legal availabi-
lity of abortion services, to make means of fertility control
more freely available, to determine the appropriate qualifica-
tions of paramedical personnel involved, and to clarify and,
where necessary, reform relevant legislative provisions,
including those concerning adolescents. The provision of a
consultant, on request, to assist governmeunts of the region in
this connection, and to advise on how recommendations of the
workshop might be implemented, should be considered.

(p) Regional groups should also promote the training and
monitoring of appropriate health care providers, on a regional
basis, in the light of the workshop's recommendations.

(q) The Secretariat should, where requested, assist in what-
ever way it can governments and regional groups seeking to
implement recommendations of the workshop.

(r) The Secretariat should from time to time circulate to
member governments documentation on proposals for legislative
reform and copies of relevant national legislation. A
periodic list of relevant health legislation in the
Commonwealth should also be made available, possibly by

- 119 -



extracting references and citations from the Commonwealth Law
Bulletin.

(s) The Secretariat should seek to arrange further workshops
and continue to promote discussion to improve understanding
between doctors and lawyers on abortion, contraception, ado-
lescent health care and assoclated matters.
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Appendix B

Commonwealth Secretariat, Report of a combined Medical-
Legal Workshop, Malawi, October 1979

ITEM III : THE LAW ON MEDICAL TERMINATION OF PREGNANCY
AND RELATED ISSUES: AFRICAN AND ASIAN
COUNTRIES: CONCLUSIONS

63. This item was introduced by three speakers. Dr. Nimrod
Mandara, formerly head of the Muhimbili UMATI clinic in Dar es
Salaam and medical director of the Tanzania Family Planning
Association, and now working as a gynaecologist in Swaziland,
dealt with medical issues relating to the medical termination
of pregnancy. Professor Bernard Dickens, Director of the Law
and Health Care Programme of the Faculty of Law, University of
Toronto, Canada, and also Associate Professor in the Faculty
of Medicine of that university, analysed the main features of
various types of law governing abortion. Miss Rebecca Cook,
formerly head of the Law Programme, International Planned
Parenthood Federation, outlined options for doctors. Miss
Cook and Professor Dickens are the joint authors of the
discussion paper Law on medical termination of pregnancy (see
p+69) and of A survey of abortion laws in Commonwealth
countries, contained in the Commonwealth Secretariat publica-
tion Abortion laws in the Commonwealth (published separately
and available from the Secretariat - also to be re-published
by the World Health Organisation, Geneva).

Medical Issues

64. Dr. Mandara sald that, in general, about ten per cent of
all pregnancies aborted before the twenty-fourth week. A
large proportion of these sponteneous abortions (about 80 per
cent) were incomplete and required medical attention.
Complications such as bleeding and sepsis were the common
reasons for seeking medical treatment, and even with good
medical attention some abortion cases died, usually because of
delay in seeking treatment.

65. In many African countries numerous hospital beds were
taken up by abortion cases. In the malin medical centre in Dar
es Salaam, for instance, over 4000 (two-thirds) of the total
of 6000 gynaecological admissions in 1978 were diagnosed as
abortion cases. Of these, it was estimated that 85 per cent
were spontaneous abortions and 5 per cent had been interfered
with before admission; as for the remaining 10 per cent, it
was difficult to ascertain whether there had been any inter-
ference or not. Complications, usually bleeding and sepsis,
were common and had resulted in nine deaths (a mortality rate
of over 2 per 1000). A study in Khartoum, Sudan, in 1975 had
shown that the ratio of admissions of incomplete abortions to
other admissions of maternity cases was 1:1. The pattern in
other centres in Africa was similar.
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66. Dr. Mandara pointed out that induced abortions had been
carried out for a variety of reasons in almost every culture
before proper medical services had been established. In parts
of Africa, such procedures had been carried out before the
Western medical and legal systems had been established, and
even to this day cases of abortion complications frequently
arose, caused by the use of herbs or crude instrumentation,
often with grave results.

67. Indications for the medical termination of pregnancy
varied, depending on the law governing abortion in particular
countries. On the whole, however, the law was imperfectly
understood by those carrying out terminations. Common indica-
tions included:

(a) risk to the life of the woman;

(v risk to the physical or mental health of the woman if
the pregnancy were allowed to continue;

(e) some degree of likely physical or mental impairment of
the child;

(d) pregnancy resulting from rape or incest, or some other
unaccpetable sexual union;

(e) soclo—economic reasons, where the pregnancy would affect
the welfare of existing members of the family;

() failure of routine contraceptive use.

68. In most African countries, Dr. Mandara explained, legal
justifications for abortion were restrictive, and allowed only
for the first two of these indications, risk to life and risk
to health. A woman seeking abortion for any other reason was
consequently obliged to consult a back-street abortionist.

The expertise of such abortionists was questionable and they
often employed unsafe procedures which put women in grave
danger of serious complications and even death. This was one
important reason why abortion was becoming a serious problem
in so many countries.

69. The deaths of all the nine abortion cases who had died
in the Dar es Salaam medical centre in 1978 had resulted from
illegally induced abortions. Of the surviving cases, a high
proportion of those who had developed sepsis would not be
capable of bearing children in the future because of
obstructed fallopian tubes. Infertility was a common problem
in Africa; infertility management was not only time-consuming
and expensive, but gave disappointing results even when
surgery had been attempted. And few infertile women were for-
tunate enough to be able to consult a physician, let alone
undergo surgery.

70. Medical developments in recent years had changed this
gloomy picture to the extent that the risks of legally per-
formed abortion, especially in early pregnancy, were less than
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those of allowing the pregnancy to continue to its full term.
During the first few weeks of a missed period, termination of
pregnancy could be easily and safely carried out by vacuum
aspiration — either as a simple menstrual extraction or regu-
lation without an anaesthetic or with only a local anaesthetic
and as an outpatient procedure (a "lunchtime” abortion); or by
means of vacuum aspiration apparatus in the operating theatre
under local or general anaesthetic during the first twelve
weeks of pregnancy. Routine dilation and curettage (D and C)
could also be employed during this early period. Complications
arising from apsiration termination were few, and without any
deaths in many centres.

71. More recently, vaginal prostaglandin tablets had been
tried and "morning after” pills were also under trial, in some
countries with promising results.

72. Surgical evacuation of the uterus became increasingly
dangerous during the second trimester of pregnancy because of
the risk of injury to the uterus and excessive bleeding.
Intra-amniotic or extra—amniotic prostaglandins were safer and
more effective than first trimester abortions. The aim should
therefore be to carry out the medical termination of pregnancy
before the twelfth week of pregnancy, or, better still, as a
simple menstrual extraction as soon as the woman missed a
period. Where second trimester terminations were unavoidable,
prostaglandins were much safer than hysterotomy, which was not
only costly in tems of personnel and hopsital beds but also
involved risks associated with scarred uterus.

73. Despite the fact that medical developments had made
pregnancy termination such a safe procedure, Dr. Mandrara
observed, legal developments had lagged behind. The con-
sequence was that induced abortion, which was known to occur
frequently, was still being performed by persons not trained
to carry out the procedure - secretly, in places with very
poor facilities, and often with serious complications
resulting.

74. Besides pointing to the need for a complete reappraisal
of the laws governing abortion, Dr. Mandara suggested that
attention should also be focused on the moral, cultural and
legal aspects of contraception, with the aim of making contra-
ceptives available to all who needed them. If existing laws
could be modified to allow easier access to legal abortion,
the use of contraceptives might even be made mandatory after
every pregnancy termination.

75. Dr. Mandara ended his presentation with the warning that
the present system for the delivery of medical care in many
countries, particularly in Africa, would be hard pressed to
meet the demand that could be expected to follow the introduc-
tion of liberal abortion laws. It was therefore necessary to
move carefully, and to try to balance the law against the
medical availability of abortion services.
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76. Professor Dickens opened his presentation by
distinguishing three types of law governing abortion in the
jurisdictions represented at the workshop, namely:

(a) basic law,
(b) developed law,
(c) advanced law.

77. Basic law had emerged from section 58 of the English
Offences against the Person Act, 1861, and was expressed in
simply prohibitive language. Professor Dickens read the sec-
tion verbatiam, and emphasised that it used the word
"unlawfully” on four occasions to define the prohibition; at
no point, however, did the section say when abortion might be
undertaken "lawfully”.

78. Developed law demonstrated that, as an exception to the
criminal prohibition, abortion might be lawfully performed
where necessary to preserve a woman's life or health. The
development of the law had been established by the judgement
in the celebrated 1938 English case, R. v. Bourne. 1In that
case, the pregnancy of a young girl made pregnant by rape had
been terminated lest she might become a "mental wreck". In
instructing the jury that abortion performed in good faith on
this ground justified acquittal, the judge had recognised the
legality of both physical and mental health indications for
abortion.

80. While every basic law was inherently developed when
construed, cases leading to clarification were few. Professor
Dickens observed that development could be achieved not only
by legislatures and by judicial rulings, but also by senior
members of the executive, such as attorneys-general and
ministers of health, presenting their understanding of the
law. This would not be legislative, nor would it bind the
judiciary; it would in fact be nothing more than a clarifying
statement of what the law already was.

81, Advanced law specified indications upon which abortion
was lawful, and provided machinery for the prior establishment
of legality. Specific indications included the indication of
strict necessity, concerning risk to life and grave risk to
permanent health;, and the therapeutic indication incorporating
the Bourne test of serious danger to physical or mental
health. Other indications included the fetal or eugenic indi-
cation, relating to the fetus and its prospect of serious
handicap; the juridical indication, where rape or incest had
caused the pregnancy; and the social, socio-medical or socio-
economic indication.

82. A number of advanced laws included such indications, but
the therapeutic indication could be quite comprehensive, so
that an advanced law excluding a rape indication as such
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might permit termination of a victim's pregnancy resulting
from rape on the ground of danger of mental health, compatibly
with the Bourne cases.

83. Professor Dickens noted the evolution from crime-control
laws (basic), through laws recognising medical exceptions
(developed), to laws focusing upon health and welfare
(advanced). He stressed the desirability, for purposes of
public comprehension and health providers' protection, of the
law being at least developed, and expressed in language
clearly stating what was lawful. Where legislators did not
address the issue, attorneys—-general and ministers of health
might be requested or encouraged to offer clarification.

84. He observed that a gap existed between the restric-
tiveness of the written law and its very rare enforcement,
although breach was obviously frequent. He further observed
that women with means could meet or evade the law with
skilled, safe medical attention; the poor, the young and the
uneducated bore the health hazards of unskilled, unqualified
interference. This was the more tragic when grounds existed
for lawful treatment.

85. Laws governing abortion were silent as to the point in
time when pregnancy might be said to commence, but evolving
methods of contraception - particularly by "hindsight” methods
such as "morning after” pills — might blur the distinction
between contraception, which was lawful, and abortion.
Accordingly, however abortion was defined, the law should not
be applicable in such a way as to obstruct means of legitimate
contraception. Indeed, the case was worthy of consideration
to revert to the position of the historic Common Law, where
pregnancy was first evidenced by "quickening”, which was taken
to occur at the end of the first trimester.

86. In conclusion, Professor Dickens noted the obstacles
that might exist to enacting an advanced law. He also pointed
out that certain forms of advanced law could in fact be
restrictive, by introducing mechanisms for approval which
depended on the use of personnel who might not be available.

A clear statement that national law was in developed fom
might well be adequate to serve the health needs of the
majority of women.

The Position of Doctors

87. Miss Cook began her presentation by dealing with options
for doctors where laws were not developed. Abortion laws
expressed both in basic and in developed forms permitted doc-
tors to perform abortions when medical indications were inden-
tified in good faith, she observed. Doctors who could provide
suitable evidence of their good faith were thus in a secure
position. To assist them to demonstrate good faith they could
use a check~list of considerations which a doctor acting in
the interest of a patient's health would apply. An adequate
medical history, with diagnosis and prognosis properly
recorded, as for any other conscientiously-proposed medical
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procedure, would furnish convicing evidence. Furthermore,
such evidence would be re-inforced if the fee charged for an
abortion were moderate and in accordance with the reasonable
means of the patient to pay, since if the procedure were medi-
cally necessary to preserve the patient's health, it could not
conscientiously be priced beyond the patient's means.

88. A patient presenting an incomplete or a threatened abor-
tion, impossible to identify as either spontaneous or induced
in origin, exposed doctors to suspicions and risks against
which legal protection was required. The conceptual tran-
sition of abortion law from criminal law to law focusing on
health and welfare should permit immediate treatment to be
given without regard to the production or preservation of
forensic evidence.

Obligation 89. Miss Cook pointed out that under both developed and

and objection basic law a doctor might have an obligation to peform an abor-
tion. Where a woman's health was endangered in such a way
that it was desirable to terminate her pregnancy, the
practitioner's duty to the patient would necessitate the offer
to her of the option to have an abortion. The doctor could
not abandon the patient, but might have to refer her to
someone else for the option to be taken up. Fallure to offer
the option, leading to the woman's death, might possibly incur
prosecution for manslaughter by criminal negligence. If
death, or injury to physical or mental health, resulted, a
civil claim for malpractice might arise. Only a law expressly
affording doctors, nurses and other personnel the right of
conscientious objection to abortion would relieve them of
their legal duty to a patient. A condition of such a law
would be that it should state that performance of abortion was
lawful upon specified indications.

Regulations 90. Where the drafting of an advanced law was proposed,
legal regulation of abortion might be by means of the medical
and other indications already outlined by Professor Dickens,
Miss Cook continued. iternative means existed, however, such
as permitting persons of specified qualifications to make the
decision that an abortion might be performed and to act accor-
dingly. Some existing advanced laws specified that late-~term
procedures could be performed, except in emergency, only by
doctors holding specialist qualifications. Conversely, it
might follow that under a prospective advanced law paramedi-
cals might be authorised to perform very early procedures.

91. An alternative to regulation by specifying professional
qualifications was regulation by specifying the types of faci-
lities required for the performance of abortions. Some
advanced laws now in force specified the use of government or
other specially—-approved clinics or hospitals, where personnel
could be expected to possess the requisite skills and conscien-
tious judgement. The standard of facilities and the level of
qualifications required could be related to the stages of the
pregnancies to be terminated -~ early stages needing simpler
facilities and lower qualifications, later stages needing more
sophisticated facilities and higher qualifications.
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92. Miss Cook suggested that this gestational criterion
might also be applied to indications for the medical ter-
mination of pregnancy. Early abortion might be allowed on a
broader range of indications than later abortion, which might
be permitted, consistently with common child destruction laws,
only to save life or prevent permanent serious injury to
health.

93. She also stressed that, especially where abortion was
permitted only on the grounds of preserving life or health,
approval procedures required by advanced laws should not be
such as to jeopardise the very services the laws were designed
to make available. These procedures should not involve delay,
or degrading difficulties for the pregnant woman, through the
introduction of persons who were, in practice, unlikely to be
accessible., Similarly, the introduction of a third party in
the decision on treatment might give that party a right of
veto over a medical initiative taken in good faith to preserve
a woman's 1life or health.

94. Some advanced laws contained distinction and sometimes
complex reporting requirements, presumably to prevent abuse of
legal provisions. Evidence suggested, however, that in prac-
tise such reporting requirements served little purpose, except
to differentiate the medical termination of pregnancy from
other medical procedures. It was questionable whether
requirements for abortion needed to be different from those
relating to other comparable procedures.

95. In conclusion, Miss Cook suggested that govermments
which were unable to back up an advanced law with the resour-
ces needed to make it operate properly might better serve the
interests of their people by having a developed law.
Furthermore, where avallable resources were limited these
might be used more beneficially by being concentrated on pre-
ventive care, through programmes providing contraceptives and
information about contraception.

Discussion

96. The workshop recognised that costs assoclated with ille-
gal abortion were a sizeable charge upon the limited resources
of personnel and facilities in all countries. Individual and
family costs were expressed in women's deaths and morbidity,
in infertility caused by unskilled interference, and also, for
instance, in premature school-leaving. It was not possible in
many cases to identify whether the abortions were spontaneous
or induced. Frequent cases occurred, however, where abortion
induced by such means as the use of herbs or crude instruments
had grave results. Virtually all abortion-related deaths in
major hospitals were known to have followed illegal inter-
ference. For survivors of such interference there was a high
risk of secondary infertility, which could have unfortunate
personal consequences, particularly in African cultures.

97. It was noted that medical developments In recent years
had greatly reduced the risks relating to medically-performed
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terminations of pregnancy. Such risks were now less than
those connected with childbirth. 1In the first few weeks of a
missed menstrual period vacuum aspiration techniques could be
employed, and safe operating-room techniques were available
‘for the termination of pregnancies of up to 12 weeks. Such
means as vaginal prostaglandin tablets offered promise for the
future. Later terminations carried greater risks; in the
interests of health care it was best to perform terminations
at the earliest possible stage, preferably in the first tri-
mester — i.e. within the first 12 weeks after conception.

98. It was also noted that modern thinking on abortion, as
reflected in recent legal developments in many parts of the
world, had turmed from concentration on criminality to con-
sider actions of health and welfare. New laws enacted in
recent years thus tended to focus on the health and well-being
of women and children as indications for the lawful ter-
mination of pregnancy.

99. Participants pointed out, however, that to liberalise
the law on abortion might place existing health services under
even greater pressure than that at present caused by the need
to treat complications arising from illegal abortions. It was
thought desirable, therefore, also to give attention to pre-
ventive medical intervention, notably through making the means
of contraception more easily available and encouraging their
use.

100. The lack of sufficient data, systematically gathered, on
the consequences of i1llegal abortion, was thought to conceal
the extent of the problem, particularly from government agen-
cies. Information could be obtained from hospitals, schools
and other sources on the social cost of maintaining legal pro-
hibition in appearance, if not in practice - of the medical
termination of pregnancy.

101. The wecrkshop noted that abortion laws tended to be
expressed in three different ways. Basic law prohibited
abortion when done "unlawfully"”, but was silent on the cir-
cumstances in which abortion might be performed lawfully.
Developed law recognised the legality of abortion carried out
in order to save a woman's life, or to preserve her physical
or mental health. Advanced law prescribed a range of medical,
and sometimes non—medical, indications for lawful abortion and
procedures for establishing legality before the event.
Developed law interpreted basic law in accordance with the
Bourne case of 1938, so that developed law could be seen as
implicit in basic law, as understood by lawyers and as
interpreted by Commonwealth judges after the event. It was
considered, however, that the law was better understood by
doctors and the public at large when its meaning was explicit.

102. The disadvantages fo the law appearing to doctors and

the public to be prohibitive were seen to include the
following:
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(a) Women turned to illegal means of procuring abortion,
even when legally entitled to the procedure, and might
delay going to hospital when illegal interference had
resulted in injury or infection.

(b) Pre—-abortion and post—abortion counselling (for
instance, the provision of advice on methods of
contraception) was inhibited by the potentially criminal
setting of abortion.

(c) The unreliability of available services might deny a
woman the opportunity calmly to consider and discuss
whether to end a legally termirable pregnancy.

(&) Lack of time might deny a person authorised to perform a
termination the opportunity to decide whether the appli-
cant for abortion was genulnely seeking it or was acting
under pressure from someone else, such as her partner or
her family.

103. The workshop recognised that, while there were instances
of manslaughter charges against 1llegal onractitioners being
laid, prosecutions for unlawful abortion as such were rare.
In a number of jurisdictions they were unknown. It thus
appeared that a law with identified harmful effects was being
nelther enforced nor amended. In such circumstnaces, par-
ticularly where change to an advanced law was found imprac-
ticable, it was thought that the law might at least be
clarified, for the guidance of doctors and women, by an
authoritative statement of the life and health indications on
which abortion was permissible.

104. 1t was also recognised that some societles were unable
to accept, or even to consider, an advanced law, which might
include such indications for legal abortion as threatened
damage to fetus, social or socio-medical grounds, and the
juridical grounds of rape or incest. Further, participants
considered that it would be unwise for a govermment to con-
template the introduction of such a law unless it was able to
provide the personnel and facilities which the operation of an
advanced law might require. It might be more beneficial to
devote scarce resources to family planning programmes.

105. The workshop accepted that doctors acting under a deve-
loped law could be protected by a clear statement of its pro-
visions, by providing evidence that they were acting in good
faith, and by charging moderate fees. They should be able to
treat cases of incomplete or threatened abortion without fear
of criminal involvement. At the same time, they should be
made aware that wrongful refusal to treat a patient, who would
suffer injury if her pregnancy continued, might expose them to
civil legal 1liability, or even to criminal 1iability should
the patient die.

106. It was noted that under advanced law the availability of

abortion services was regulated not only by indications con—~
cerning the patient but also by specifying the qualifications
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of practitioners authorised to terminate pregnancies, the
types of equipment and facilities required for the procedure,
and the gestational limits. Such requirements could be framed
so as to make abortion more accessible in the early stages of
pregnancy, but harder to obtain in the later stages.
Participants considered that approval procedures should be
governed by medical need and should not involve undue delay;
nor should they be subject to veto by a third party, although
discussion with parents might be desirable because of cultural
sensitivities. An advanced law allowing non-medical indica-
tions might accommodate the views or interests of third par-
ties.

107. The workshop agreed that the right of an authorised per-
son consclentiously to object to abortion per se should be
properly recognised, but it was considered that this should
apply only when the patient's health needs would be properly
met if the authorised person were to withdraw from the case.

A law stating that abortion was lawful in given clrcumstances
should include provision for conscientious objection. The
suggestion that a conscientious objector should be placed
under the obligation to secure the services to another
authorised person who was willing to perform the procedure did
not meet with agreement.

108. On the question of the general acceptability of abor-
tion, the workshop recognised that it was for each country to
decide how the difference between preserving a prohibitive law
for public purposes, at a cost of health care, and using the
law pragmatically to reduce harmful acts and their consequen—
ces (and perhaps leaving the protection of moral values to
non~legal institutions) should be resolved. Disapproval of
abortion might remain, but it might be made legally acceptable
as the best of several sad options available.

109. There was some discussion of the rape indication for
abortion, which was found to raise issues of a technical legal
nature, and in particular the issue of whether it was open to
unacceptable abuse. It was noted that a woman's sincere claim
that she had been raped and a doctor's acceptance that her
mental health was consequently threatened might justify abor-
tion under the mental health indication contained in a deve-
loped law. Evidence of the doctor's good faith should protect
from criminal liability the doctor deciding to temminate a
pregnancy. It was also noted, however, that there was in some
countries wide public acceptance of the rape indication for
abortion.

110. Participants observed that the approval procedures for
abortion should be realistic and appropriate to local cir-
cumstances, and should not make excessive demands on medical
personnel or on women who applied. It was suggested that, in
principle, as for any other legitimate procedure, only a
single doctor's clinical judgement should be required for
abortion on medical grounds. For non-medical indications,
however, other special opinions might be required.
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111, 1t was noted that the abortion indication of contracep-
tive failure presented problems of evidence. It was suggested
that this indication might be considered acceptable if
narrowly construed as a fail-safe or safety-net means to
encourage the practice of contraception. Again, evidence of
the doctor's good faith in deciding to terminate a pregnancy
on these grounds would be required. It was also suggested
that an indication allowing termination of a pregnancy
occurring soon after childbirth might be justified, as
constructively assisting the spacing of childbirth where this
was culturally acceptable.

112. While it was recognised that in some circumstances it
might be permissible, as was the case of other comparable
medical procedures, for paramedicals to perform terminations
of pregnancy under a doctor's supervision, there was
disagreement about the desirability of paramedicals doing this
independently, on their own decision. The distinction was
also drawn between the position of a paramedical acting where
a doctor was available, and that of a paramedical acting where
the only alternative might be non-treatment. Some par-
ticipants thought that it might be appropriate for paramedi-
cals to perform terminations during the earlier stages of
pregnancy, but others insisted that the person carrying out
teminations should possess the skill required to deal with
possible complications.

113. On the subject of resources, it was pointed out that an
applicant refused an abortion by a hospital on the ground of
inadequate resources might seek i1illegal means and then return
to the hospital shortly afterwards as an emergency case. The
initial refusal would thus have saved nothing in hospital ser-
vices. Alternatively, the unwanted child, when born, might be
abandoned and might then have to be maintained at public
expense. On the other hand, it was also pointed out that
patients needing other than abortion procedures whose treat-
ment was delayed by the admission of abortion patients might
themselves become emergency cases. Competition for scarce
hospital resources was unavoidable and could not invariably be
resolved in favour of abortion patients.

114. The suggestion was made that laws prohibiting abortion
might possibly be so construed as to restrict evolving methods
of contraception. It was considered that legal provisions
dealing with contraceptive methods (e.g. in drug laws) should
be kept separate from abortion law.

115. Although sympathy was expressed, there was not complete
agreement on the principle of decriminalising termination of
pregnancy during the first trimester on the grounds that this
would permit prompt treatment when it was safest and when
there was least psychological trauma.

116, The question was raised of why legislation on abortion
needed to be different from that on other medical procedures,
in being governed by criminal law whereas the other procedures
were not. It was felt that justification of the distinction
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Prostaglandins in human reproduction

M P EMBREY

Prostaglandins undoubtedly play a major part in reproduction,
including the control of parturition, and are now believed also
to be concerned in many other vital processes, but their
precise functions are not fully understood. Nevertheless, much
is known; and the prostaglandins are now widely used. Current
clinical applications include prelabour cervical priming as well
as induction of labour, termination of first and second tri-
mester pregnancy, and management of abnormal pregnancy.

The prostaglandins are hormone-like compounds. They
differ from classical hormones in being synthesised and
released locally on demand from precursor fatty acids and are
rapidly inactivated and metabolised in the blood stream.
Within cells they are thought to exert their effects by changes
in cyclic AMP; release of calcium ions may be important in
some target tissues, including the myometrium.

The naturally occurring prostaglandins are a group of at
least 14 related compounds, each a 20-carbon hydroxyfatty
acid possessing a five-carbon ring and two side chains. Pros-
taglandin chemistry and nomenclature are complex, but of the
naturally occurring prostaglandins only two, prostaglandin
E, (PGE;) and prostaglandin F,« (PGF.), are clinically
important in reproduction. Biosynthetic and metabolic path-
ways need not be considered here except to observe that some
of the endoperoxide precursors are physiologically active and
that two recently discovered related compounds, prostacyclin
(PGI,) and thromboxane A,, are powerful regulators of blood
clotting. The activity of prostaglandins may be modified by
substitution of artificial groups in the molecule (for example
15-methyl- or 16:16-dimethyl-groups), resulting in analogues
resistant to degradation or more specific in action; some
already show promise in clinical use.

The therapeutic uses of the prostaglandins in labour and
abortion depend on three properties. Firstly, they are
strikingly uterotonic, stimulating or augmenting uterine
contractions. Despite contradictions in very early work, both
PGE, and PGF,. stimulate contractions, PGE, being some
five times more potent than PGF,.. Secondly, the prosta-
glandins are responsible for the structural alterations in its
connective tissue which soften and “ripen” the uterine cervix.
A third possible role as a luteolytic agent, inhibiting the corpus
luteum and preventing production of progesterone, has been
substantiated in animals but remains unproved in man.

The prostaglandins are also concerned in other reproductive
functions including ovulation and the control of menstruation,
so that their clinical uses seem likely to be extended. In other
instances (for example, dysmenorrhoea, thought to be due to
accumulation of endometrial prostaglandins) there is a place
for non-steroidal, anti-inflammatory drugs which are *“prosta-
glandin synthesis inhibitors.” The use of prostaglandin
inhibitors in premature labour is more controversial; there is a

potential risk that the fetus could be compromised since
patency of the ductus arteriosus is believed to be maintained
by endogenous prostaglandins.

The prostaglandins were first used clinically by intravenous
infusion to induce labour in 1968! 2 and to induce abortion in
19703 * As it became apparent that intravenous administra-
tion, especially in the high concentration needed for abortion,
caused unpleasant side effects (notably vomiting and diar-
rhoea), this route has since been largely superseded, with
varying degrees of success, by alternatives including oral,
intramuscular, intrauterine (extra-amniotic or intra-amniotic),
and vaginal administration.

Induction of labour and cervical ripening

The early studies of induction of labour using intravenous
prostaglandins showed the effectiveness of the method and
established dose ranges. Initial comparisons with orthodox
oxytocin infusion produced conflicting views,® but continuing
experience showed that generally prostaglandins were no more
effective than oxytocin—except in patients in whom the
cervix was unripe® (see later). Early fears that prostaglandins
would produce hypertonus and fetal distress more often than
oxytocin have not been clearly substantiated.” The chief
disadvantage of the method is the frequency of gastrointestinal
side effects, and as a result oral, vaginal, and intrauterine
(extra-amniotic) routes of administration have been explored
in recent research studies.

The convenience of oral treatment makes it attractive, but
it is generally less effective than other routes of administration.
The necessary systemic absorption produces troublesome side
effects, which with PGF,. are severe. Oral tablets of PGE, are
available and are usually prescribed at a dose of 05 mg
hourly (increasing step-wise to 2 mg) and combined with
amniotomy. Gastrointestinal side effects occur in about one-
fifth of patients, and vomiting reduces the likelihood of success-
ful induction (especially in primigravidae, who require higher
doses). The usefulness of the method is chiefly in multiparae
with favourable induction prospects.®

The most recently identified obstetric use of the prostaglan-
dins is that of “priming” or “ripening” (that is, softening and
effacing) the cervix—in practical terms an important develop-
ment. Though the ripening effect was commented on in some
early clinical studies,? many assumed that it was the indirect
result of induced uterine contractions. Now there is increasing
evidence that prostaglandins, especially PGE,, bring about the
structural alterations in the connective tissue of the cervix
accompanying ripening which are a necessary prelude to
progressive labour and delivery.® 1°
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The prognosis in induced labour is governed primarily by
the degree of ripeness of the cervix, best expressed in a
Bishop score or “inducibility” score.” When the cervix is
unripe (long, tightly shut, and rigid) labour is difficult to
establish and it may ““fail to progress” or be prolonged, often
resulting in a high caesarean section rate and a poor outcome
for mother and fetus.??

Prospects can be much improved by ripening of the cervix
with prostaglandins before induction. Latent-phase cervical
effacement and dilatation are achieved with little or no distress
to the patient, with intact fetal membranes, and without
jeopardy to the fetus. local administration is best; the
technique first used (in 1976) was extra-amniotic administra-
tion through a transcervical catheter of PGE, in a methyl
cellulose gel the night before planned induction.!? Assessment
of this method in 121 primigravidae with unripe cervices
(inducibility score 0-3) showed that one-fifth laboured without
further intervention, while in the remainder labour was
shorter, the caesarean section rate was halved, and fetal well-
being improved compared with 2 control group.

Soon, however, essentially similar benefits were being
obtained by the simpler non-invasive technique of vaginal
admuinistration of PGE, gel.!* In a group of 168 primigravidae
the instillation of PGE, gel resulted within half to 2 hours
in backache and uterine contractions of mild intensity (re-
curring at one to three minute intervals and not exceeding
40 mm Hg pressure), persisting for four to five hours and then
waning or else progressing to established labour. With PGE,
5 mg the cervical score improved in 889, while 499, began
labour before planned induction. There were no maternal or
fetal side effects.’?

As the method was extended to primigravidae and multi-
gravidae with Bishop’s scores in all ranges the results showed
that as the pretreatment cervical score increased so did the
proportion of patients labouring during priming, while the
average duration of labour decreased, the frequency of spon-
taneous vaginal delivery increased, analgesic requirements
diminished, and caesarean section was less often required.
These benefits were greatest when labour followed priming
without the need for formal induction—which occurred in
about 409, of primigravidae with an unripe cervix rising to
909%, in multigravidae with a favourable cervix.1

The value of preinduction ripening of the cervix with
vaginal PGE, has since been confirmed in a much wider
experience; an alternative to the gel is the use of glyceride-
based or other simple pessaries prepared in hospital pharma-
cles.1%16

Differences in patient selection, treatment protocols, and
criteria for success make comparisons of induction studies
difficult. Nevertheless, in one representative study using 3 mg
pessaries of PGE, 439, of the 110 primigravidae with Bishop
scores of 0-4 laboured after a single priming pessary without
formal induction while the remainder received a second
pessary. There were six failed inductions. In multigravidae
when the cervix was ripe (Bishop score >4) 909, laboured
without additional measures.’® In another trial, when induci-
bility scores were favourable, pretreatment with PGE,
pessaries (5 mg in primigravidae, 2-5 mg in multigravidae) was
followed by amniotomy in three hours. Successful labour and
delivery ensued in about 80¢;, of multigravidae and 609, of
primigravidae without the need for oxytocin infusion; further,
there was a reduced requirement of epidural analgesia and the
incidence of postpartum haemorrhage was lowered.*¢

While there have been no control studies, the cervical
ripening method has been used successfully in many patients
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previously delivered by caesarean section and in those with
breech presentation, in whom the promotion of the effacement
and dilatation of the latent phase of labour with intact mem-
branes may have merit.’> Most authors have not considered it
necessary to monitor “low risk” and uncomplicated cases, but
continuous monitoring (at least for the first four to five hours)
would seem prudent for patients in whom insufficiency is
suspected. 1413

The evidence from all these published data points to the
relative safety of the method and its freedom from adverse
effects. Because priming doses are low, gastrointestinal
symptoms are very uncommon (less than 19%), as is any
thermogenic effect. Uterine hypertonus is likewise rare, while
if it occurs fetal distress is not always evident,

Nevertheless, while the value of vaginal prostaglandins in
ripening the unfavourable cervix when labour needs to be
induced may be considered well established, their use for
routine induction of labour is perhaps more controversial, The
method is gaining in popularity, for it offers important benefits
in patient acceptability and ease of management for medical
personnel. Labour tends to be more natural than after formal
induction, analgesic requirements are reduced, and both
women in labour and nursing staff appreciate the likely
avoidance of intravenous oxytocin infusion and the immobility
it entails, while permitting patients to walk about during early
labour may actually hasten delivery.

The prostaglandin cervical priming method would be still
more widely used were a conveniently packaged product
available. Unfortunately, in the current simple formulations
PGE, does not possess adequate long-term stability and this
has prevented development of a commercial product. This
lack has prompted the use in some units of oral tablets of
PGE, by the intravaginal route.!” An additional practical
problem is that dissolution and absorption of the available
products are rapid (within two to four hours), with the
possible risk in some multiparae of unduly rapid labour. A
recent report of induction of labour using a novel polymer
vaginal device suggests that these drawbacks can be resolved
to provide a stable delivery vehicle giving controlled sustained
release of PGE,.!® Such a development would be welcome,
for on grounds of efficacy, safety, and acceptability vaginal
PGE, seems likely to be used increasingly for cervical ripening
as a prelude to formal induction or as an alternative procedure
which may make induction unnecessary.

Other obstetric uses

The management of fetal death in utero has been much
simplified by the prostaglandins, which now provide safe
and effective means of emptying the uterus in missed abortion
or intrauterine death near term and also in cases of hydatidi-
form mole and anencephaly. Intravenous infusion or extra-
amniotic injection may be used, but equally good results
follow simple vaginal administration of PGE, in gels or
pessaries.’® High dosage, as in one series,*® provokes gastro-
intestinal irritation, but if dosage is related to gestation and
the size of the uterus, side effects are not troublesome.

Termination of pregnancy

Despite their potential as fertility-regulating agents, the
prostaglandins have not yet fulfilled all their promise.
Experience has so far fallen well short of expectations in
relation to termination of eatly pregnancy. Prostaglandins have,
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however, established a place in the termination of second
trimester pregnancy, and in many units they are used to the
exclusion of alternative methods.

Second trimester terminations—The shortcomings of the
natura! prostaglandins (PGE, and PGF,«) as abortifacients
are related to their rapid inactivation and the degree of gastro-
intestinal irritation caused by systemic absorption. Early
studies showed that intravenous treatment for abortion
requires high dosage (five times that required for induction of
labour) and causes unacceptably severe vomiting and diarrhoea,
while oral treatment is ineffective. Vaginal administration also
results in prominent side effects and is not consistently
successful.

Fortunately, however, the prostaglandins act locally and are
effective when given by the intrauterine route. This was first
achieved by the simple technique of extra-amniotic instillation
using a catheter introduced just through the cervix, and later
by intra-amniotic injection through the abdominal wall. The
latter was promoted as a “one shot” method, but a large
evnerience of treatment with intra-amniotic PGF,. has shown
that, for an acceptable level of efficacy (90%, or more abortions
within 48 hours; mean abortion time less than 24 hours), an
injection of 25 mg frequently needs to be repeated, while if
the initial dose is increased to 40-50 mg gastrointestinal side
effects are severe.® ®! Because of its limited availability intra-
amniotic PGE, has been used less widely, but several studies
have shown its effectiveness, the administration of 20 mg, or
10 mg repeated in six hours, giving a high success rate with
relatively few side effects.® 2!

The extra-amniotic method is_comparable in efficacy with
the intra-amniotic route. Two hourly instillations of PGE,
200 pg (or PGF,. 750 ug) or equivalent amounts by continuous
infusion results in abortion within 48 hours in some 909, of
patients.?? 2 In 1975 it was shown that the extra-amniotic
administration of PGE, 1-5-3 mg in a viscous methyl cellulose
gel provides a more prolonged effect, limiting or eliminating
the need for frequent or continuous injection and gives
equivalent results.* Nowadays this is the method commonly
used. Because the dosage is low the incidence of gastro-
intestinal effects is lower with extra-amniotic than with other
routes of administration, while the theoretical risk of infection
has in practice not proved a hazard.

To shorten abortion times prostaglandins may be used in
conjunction with other methods such as the intra-amniotic
injection of hyperosmolar saline or urea solutions,? or
laminaria tents (advocated particularly in the United States).
Alternatively, abortion can be accelerated by using the
enhancement effect of intravenous oxytocin (100 mU/min).2¢
Intra-amniotic hypertonic solutions carry a risk of serious
adverse effects—for example, hypernatraemia or consumptive
coagulopathy—and are probably best reserved for ensuring
lack of fetal viability in gestations of 20 weeks or over.

‘Though prostaglandin analogues are not available in
Britain except for investigations, several have been evaluated
clinically and the PGF,. analogue 15-methyl PGF,. has been
widely tested in other countries. Longer acting than the parent
compound (because the 15-methyl-group inactivates the
dchydrogenase enzyme responsible for the first and most rapid
step in prostaglandin metabolism), it has the merit that a single
intra-amniotic injection of 2-5 mg?’ 2% or a single extra-
amniotic administration of 1 mg?® 2° usually suffices, but side
effects are unfortunately troublesome. While repeated intra-
muscular injection is effective, the accompanying severe
gastrointestinal side effects are generally unacceptable.3?
The analogue has also been administered per vaginam (1-1-5

-,
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mg three hourly) in glyceride-based pessaries.®! Its high efficacy
(resulting in about 909, abortions in 30 hours) is again marred
by the high level of gastrointestinal symptoms. Moreover,
these success rates were not substantiated when a single
“jonger acting” Witepsol pessary was used,?* while incorpora-
tion of the agent in a silastic vaginal device did not provide the
expected controlled, sustained release and gave disappointing
results. 3¢ Equally or more effective, yet causing many fewer
side effects, the 16:16-dimethyl-PGE, analogue and its
semicarbazone ester would have great potential were it not for
their lack of stability.3® Improved products may be forth-
coming. Meantime, the vaginal route remains an attractive
goal because of its non-invasive nature, though in mid-

regnancy a considerable proportion of incomplete abortions
occur (40-709,) requiring evacuation.

First-trimester termination—Most first trimester abortions
are dealt with surgically by vacuum aspiration and generally
complications are few, but potential risks from injury and
haemorrhage are associated with rapid mechanical dilatation of
the cervix. With the aim of reducing these problems and-~
possibly—the risk of premature delivery from cervical in-
competence in a subsequent pregnancy, prostaglandins may
be administered not to induce abortion but for their cervical
“priming” effect before surgery. Endocervical administration
of PGE, gel and intravaginal PGE, in a pessary®® have both
been used, but the most promising results have come from one
of the newer PGE analogues either in a vaginal suppository®’
or intramuscularly.?® Such methods are likely to be used more
frequently as these newer preparations become available.

Early investigators prophesied an important place in
fertility regulation for the prostaglandins when used to induce
menstruation or prevent or interrupt early pregnancy through
luteolysis or interference with implantation by effects on
uterotubal contractility. At this early stage of pregnancy
abortion may be almost indistinguishable from normal
menstruation, and, provided bleeding is not unduly prolonged
and pain and side effects are kept to a minimum, the method
has great potential.

To date, however, the luteolytic effect in women has not
been substantiated and the attainment of the expected ob-
jectives has proved elusive. Yet the prospect of a simple, safe,
non-invasive, chemical method for early abortion remains a
major goal, and recent research has concentrated on the
development of vaginal pessaries containing newer prostaglan-
din analogues.

Though the natural prostaglandins are effective by trans-
cervical intrauterine injection the results have been disappoint-
ing when they are given vaginally. Nevertheless, vaginal
treatment became practicable with the synthesis of prostaglan-
din analogues which, by resisting metabolic degradation, have
enhanced potency and longer action or show greater specificity
of action, so causing fewer side effects. The new compounds
have been administered in cellulose derived gels or simple
lipid-based pessaries (usually three to four hourly) with a
degree of success, though clinical trials have shown that not
all the problems have been resolved. For example, while the
uterotonic potency of the PGF,. analogue 15-methyl-PGF,
(the ‘most widely tested analogue) is high, the severity of
gastrointestinal side effects limits its clinical applicability.3® 4°

More selective in action, the 16-16-di-methyl-PGE,
analogue and its semicarbazone -ester are, at least, equally
effective and cause fewer adverse effects when given in
repeated vaginal pessaries®® 4° and would have considerable
clinical impact were it not that problems of chemical insta-
bility have hampered commercial development. The same lack
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of stability affects other recent PGE derivatives which have
shown clinical promise. One of these, 16-phenoxy-cw-tetranor-
PGE,, has given encouraging results by the intramuscular
route,*! the other 16:16-di-methyl-trans-2,-PGE, when
administered vaginally.? '

Current research is seeking to overcome the disadvantages of
the products available. The instability of PGE; and PGE
analogues may be resolved by the employment of improved
gels® or by new sustained-release vaginal delivery systems,'®
The development of such devices would undoubtedly promote
the use of vaginal PGE, in the induction of labour on a much
wider scale and might be expected to result in better pro-
staglandin products for use in the termination of early preg-
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nancy and menstrual induction. A prostaglandin analogue with
an appreciable luteolytic effect in women remamc an actively
pursued research goal, while other derivatives exinbiting
greater specificity of action and therefore fewer side effects ate
being sought in pharmaceutical laboratories. These and other
related research developments may be expected to extend to
the range of the clinical uses of these remarkable compounds in
obstetrics and gynaecology.
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